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LECTURE Ⅵ

POSITIVE laws，the appropriate matter，of jurisprudence，are related in the way of resemblance，or by a close or remote analogy，to the following objects.1.In the way of resemblance，they are related to the laws of God.2.In the way of resemblance，they are related to those rules of positive morality which are laws properly so called.3.By a close or strong analogy，they are related to those rules of positive morality which are merely opinions or sentiments held or felt by men in regard to human conduct.4.By a remote or slender analogy，they are related to laws merely metaphorical，or laws merely figurative.
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To distinguish positive laws from the objects now enumerated，is the purpose of the present attempt to determine the province of jurisprudence.

In pursuance of the purpose to which I have now adverted，I stated，in my first lecture，the essentials of a law
 or rule
 （taken with the largest signification which can be given to the term properly
 ）.

In my second，third，and fourth lectures，I stated the marks or characters by which the laws of God are distinguished from other laws.And，stating those marks or characters，I explained the nature of the index to his unrevealed laws，or I explained and examined the hypothesis which regard the nature of that index.

In my fifth lecture，I examined or discussed especially the following principal topics（and I touched upon other topics of secondary or subordinate importance）.—I examined the distinguishing marks of those positive moral rules which are laws properly so called：I examined the distinguishing marks of those positive moral rules which are styled laws
 or rules
 by an analogical extension of the term：and I examined the distinguishing marks of laws merely metaphorical，or laws merely figurative.

I shall finish，in the present lecture，the purpose mentioned above，by explaining the marks or characters which distinguish positive laws，or laws strictly so called.And，in order to an explanation of the marks which distinguish positive laws，I shall analyze the expression sovereignty
 ，the correlative expression subjection
 ，and the inseparably connected expression independent political society.
 With the ends or final causes for which governments ought
 to exist，or with their different degrees of fitness to attain or approach those ends，I have no concern.

I examine the notions of sovereignty
 and independent political society
 ，in order that I may finish the purpose to which I have adverted above：in order that I may distinguish completely the appropriate province of jurisprudence from the regions which lie upon its confines，and by which it is encircled.It is necessary that I should examine those notions，in order that I may finish that purpose.For the essential difference of a positive law（or the difference that severs it from a law which is not a positive law）may be stated thus.Every positive law，or every law simply and strictly so called，is set by a sovereign person，or a sovereign body of persons，to a member or members of the independent political society wherein that person or body is sovereign or supreme.Or（changing the expression）it is set by a monarch，or sovereign number，to a person or persons in a state of subjection to its author.Even though it sprung directly from another fountain or source，it is
 a positive law，or a law strictly so called，by the institution of that present sovereign in the character of political superior.Or（borrowing the language of Hobbes）‘the legislator is he，not by whose authority the law was first made，but by whose authority it continues to be a law.’

Having stated the topic or subject appropriate to my present discourse，I proceed to distinguish sovereignty from other superiority or might，and to distinguish society political and independent from society of other descriptions.

The superiority which is styled sovereignty，and the independent political society which sovereignty implies，is distinguished from other superiority，and from other society，by the following marks or characters.1.The bulk
 of the given society are in a habit
 of obedience or submission to a determinate
 and common
 superior：let that common superior be a certain individual person，or a certain body or aggregate of individual persons.2.That certain individual，or that certain body of individuals，is not
 in a habit of obedience to a determinate human superior.Laws（improperly so called）which opinion sets or imposes，may permanently affect the conduct of that certain individual or body.To express or tacit commands of other determinate parties，that certain individual or body may yield occasional submission.But there is no determinate person，or determinate aggregate of persons，to whose commands，express or tacit，that certain individual or body renders habitual obedience.
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Or the notions of sovereignty and independent political society may be expressed concisely thus.—If a determinate
 human superior，not
 in a habit of obedience to a like superior，receive habitual
 obedience from the bulk
 of a given society，that determinate superior is sovereign in that society，and the society（including the superior）is a society political and independent.

To that determinate superior，the other members of the society are subject：
 or on that determinate superior，the other members of the society are dependent.
 The position of its other members towards that determinate superior，is a state
 of subjection
 ，or a state of dependence.
 The mutual relation which subsists between that superior and them，may be styled the relation of sovereign and subject
 ，or the relation of sovereignty and subjection
 .
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Hence it follows，that it is only through an ellipsis，or an abridged form of expression，that the society
 is styled independent.
 The part truly independent（independent，that is to say，of a determinate human superior），is not the society，but the sovereign portion of the society：that certain member of the society，or that certain body of its members，to whose commands，expressed or intimated，the generality or bulk of its members render habitual obedience.Upon that certain person，or certain body of persons，the other members of the society are dependent
 ：or to that certain person，or certain body of persons，the other members of the society are subject.
 By‘an independent political society，’or‘an independent and sovereign nation，’we mean a political society consisting of a sovereign and subjects，as opposed to a political society which is merely subordinate：that is to say，which is merely a limb or member of another political society，and which therefore consists entirely of persons in a stale of subjection.
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In order that a given society may form a society political and independent，the two distinguishing marks which I have mentioned above must unite.The generality
 of the given society must be in the habit
 of obedience to a determinate
 and common
 superior：whilst that determinate person，or determinate body of persons must not
 be habitually obedient to a determinate person or body.It is the union of that positive，with this negative mark，which renders that certain superior sovereign or supreme，and which renders that given society（including that certain superior）a society political and independent.
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To show that the union of those marks renders a given society a society political and independent，I call your attention to the following positions and examples.

1.In order that a given society may form a society political，the generality or bulk of its members must be in a habit
 of obedience to a determinate and common superior.

In case the generality of its members obey a determinate superior，but the obedience be rare or transient and not habitual or permanent，the relation of sovereignty and subjection is not created thereby between that certain superior and the members of that given society.In other words，that determinate superior and the members of that given society do not become thereby an independent political society.Whether that given society be political and independent or not，it is not an independent political society whereof that certain superior is the sovereign portion.

For example：In 1815 the allied armies occupied France；and so long as the allied armies occupied France，the commands of the allied sovereign were obeyed by the French government，and，through the French government，by the French people generally.But since the commands and the obedience were comparatively rare and transient，they were not sufficient to constitute the relation of sovereignty and subjection between the allied sovereigns and the members of the invaded nation.In spite of those commands，and in spite of that obedience，the French government was sovereign or independent.Or in spite of those commands，and in spite of that obedience，the French government and its subjects were an independent political society whereof the allied sovereigns were not the sovereign portion.

Now if the French nation，before the obedience to those sovereigns，had been an independent society in a state of nature or anarchy，it would not have been changed by the obedience into a society political.And it would not have been changed by the obedience into a society political，because the obedience was not habitual.For，inasmuch as the obedience was not habitual，it was not changed by the obedience from a society political and independent，into a society political but subordinate.—A given society，therefore，is not a society political，unless the generality of its members be in a habit
 of obedience to a determinate and common superior.

Again：A feeble state holds its independence precariously，or at the will of the powerful states to whose aggressions it is obnoxious.And since it is obnoxious to their aggressions，it and the bulk of its subjects render obedience to commands which they occasionally express or intimate.Such，for instance，is the position of the Saxon government and its subjects in respect of the conspiring sovereigns who form the Holy Alliance.But since the commands and the obedience are comparatively few and rare，they are not sufficient to constitute the relation of sovereignty and subjection between the powerful states and the feeble state with its subjects.In spite of those commands，and in spite of that obedience，the feeble state is sovereign or independent.Or in spite of those commands，and in spite of that obedience，the feeble state and its subjects are an independent political society whereof the powerful states are not the sovereign portion.Although the powerful states are permanently superior
 ，and although the feeble state is permanently inferior
 ，there is neither a habit
 of command on the part of the former，nor a habit
 of obedience on the part of the latter.Although the latter is unable to defend and maintain its independence，the latter is independent of the former in fact or practice.

From the example now adduced，as from the example adduced before，we may draw the following inference：that a given society is not a society political，unless the generality of its members be in a habit
 of obedience to a determinate and common superior.—By the obedience to the powerful states，the feeble state and its subjects are not changed from an independent，into a subordinate political society.And they are not changed by the obedience into a subordinate political society，because the obedience is not habitual.Consequently，if they were a natural society（setting that obedience aside），they would not be changed by that obedience into a society political.

2.In order that a given society may form a society political，habitual obedience must be rendered，by the generality
 or bulk
 of its members，to a determinate and common
 superior.In other words，habitual obedience must be rendered，by the generality
 or bulk
 of its members，to one and the same
 determinate person，or determinate body of persons.

Unless habitual obedience be rendered by the bulk
 of its members，and be rendered by the bulk of its members to one and the same
 superior，the given society is either in a state of nature，or is split into two or more independent political societies.

For example：In case a given society be tom by intestine war，and in case the conflicting parties be nearly balanced，the given society is in one of the two positions which I have now supposed.—As there is no common superior to which the bulk of its members render habitual obedience，it is not a political society single or undivided.—If the bulk of each of the parties be in a habit of obedience to its head，the given society is broken into two or more societies，which，perhaps，may be styled independent political societies.—If the bulk of each of the parties be not in that habit of obedience，the given society is simply or absolutely in a state of nature or anarchy.It is either resolved or broken into its individual elements，or into numerous societies of an extremely limited size：of a size so extremely limited，that they could hardly be styled societies independent and political.
 For，as I shall show hereafter，a given independent society would hardly be styled political
 ，in case it fell short of a number
 which cannot be fixed with precision，but which may be called considerable，or not extremely minute.

3.In order that a given society may form a society political，the generality or bulk of its members must habitually obey a superior determinate
 as well as common.

On this position I shall not insist here.For I have shown sufficiently in my fifth lecture，that no indeterminate party can command expressly or tacitly，or can receive obedience or submission：that no indeterminate body is capable of corporate conduct，or is capable，as a body，of positive or negative deportment.

4.It appears from what has preceded，that，in order that a given society may form a society political，the bulk of its members must be in a habit of obedience to a certain and common superior.But，in order that the given society may form a society political and independent，that certain superior must not
 be habitually obedient to a determinate human superior.

The given society may form a society political and independent，although that certain superior be habitually affected by laws which opinion sets or imposes.The given society may form a society political and independent，although that certain superior render occasional submission to commands of determinate parties.But the society is not independent，although it may be political，in case that certain superior habitually obey the commands of a certain person or body.

Let us suppose，for example，that a viceroy obeys habitually the author of his delegated powers.And，to render the example complete，let us suppose that the viceroy receives habitual obedience from the generality or bulk of the persons who inhabit his province.—Now though he commands habitually within the limits of his province，and receives habitual obedience from the generality or bulk of its inhabitants，the viceroy is not sovereign within the limits of his province，nor are he and its inhabitants an independent political society.The viceroy，and（through the viceroy）the generality or bulk of its inhabitants，are habitually obedient or submissive to the sovereign of a larger society，He and the inhabitants of his province are therefore in a state of subjection to the sovereign of that larger society.He and the inhabitants of his province are a society，political but subordinate，or form a political society which is merely a limb of another.

A natural society，a society in a state of nature，or a society independent but natural，is composed of persons who are connected by mutual intercourse，but are not members，sovereign or subject，of any society political.None of the persons who compose it lives in the positive state which is styled a state of subjection：or all the persons who compose it live in the negative state which is styled a state of independence.
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Considered as entire communities，and considered in respect of one another，independent political societies live，it is commonly said，in a state of nature.And considered as entire communities，and as connected by mutual intercourse，independent political societies form，it is commonly said，a natural society.These expressions，however，are not perfectly apposite.Since all the members of each of the related societies are members of a society political，none of the related societies is strictly in a state of nature：nor can the larger society formed by their mutual intercourse be styled strictly a natural society.Speaking strictly，the several members of the several related societies are placed in the following positions.The sovereign and subject members of each of the related societies form a society political：but the sovereign portion of each of the related societies lives in the negative condition which is styled a state of independence.
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Society formed by the intercourse of independent political societies，is the province of international law，or of the law obtaining between nations.For（adopting a current expression）international law，or the law obtaining between nations，is conversant about the conduct of independent political societies considered as entire communities：circa negotia et causas gentium integrarum.
 Speaking with greater precision，international law，or the law obtaining between nations，regards the conduct of sovereigns considered as related to one another.

And hence it inevitably follows，that the law obtaining between nations is not a positive law：for every positive law is set by a given sovereign to a person or persons in a state of subjection to its author.As I have already intimated，the law obtaining between nations is law（improperly so called）set by general opinion.The duties which it imposes are enforced by moral sanctions：by fear on the part of nations，or by fear on the part of sovereigns，of provoking general hostility，and incurring its probable evils，in case they shall violate maxims generally received and respected.

A society political but subordinate is merely a limb or member of a society political and independent.All the persons who compose it，including the person or body which is its immediate chief，live in a state of subjection to one and the same sovereign.
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Besides societies political and independent，societies independent but natural，society formed by the intercourse of independent political societies，and societies political but subordinate there are societies which will not quadrate with any of those descriptions.Though，like a society political but subordinate，it forms a limb or member of a society political and independent，a society of the class in question is not a political society.Although it consists of members living in a state of subjection，it consists of subjects considered as private persons.—A society consisting of parents and children，living in a state of subjection，and considered in those characters，may serve as an example.
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To distinguish societies political but subordinate from societies not political but consisting of subject members，is to distinguish the rights and duties of subordinate political superiors from the rights and duties of subjects considered as private persons.And before I can draw that distinction，I must analyze many expressions of large and intricate meaning which belong to the detail of jurisprudence.But an explanation of that distinction is not required by my present purpose.To the accomplishment of my present purpose，it is merely incumbent upon me to determine the notion of sovereignty，with the inseparably connected notion of independent political society.For every positive law，or every law simply and strictly so called，is set directly or circuitously by a monarch or sovereign number to a person or persons in a state of subjection to its author.
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The definition of the abstract term independent political society
 （including the definition of the correlative term sovereignty
 ）cannot be rendered in expressions of perfectly precise import，and is therefore a fallible test of specific or particular cases.The least imperfect definition which the abstract term will take，would hardly enable us to fix the class of every possible society.It would hardly enable us to determine of every independent
 society，whether it were political
 or natural.
 It would hardly enable us to determine of every political
 society，whether it were independent
 or subordinate.


In order that a given society may form a society political and independent，the positive and negative marks which I have mentioned above must unite.The generality
 or bulk
 of its members must be in a habit
 of obedience to a certain
 and common
 superior：whilst that certain person，or certain body of persons，must not
 be habitually obedient to a certain person or body.

But，in order that the bulk
 of its members may render obedience to a common
 superior，how many
 of its members，or what proportion
 of its members，must render obedience to one and the same
 superior？And，assuming that the bulk of its members render obedience to a common superior，how often
 must they render it，and how long
 must they render it，in order that obedience may be habitual
 ？—Now since these questions cannot be answered precisely，the positive mark of sovereignty and independent political society is a fallible test of specific or particular cases.It would not enable us to determine of every independent
 society，whether it were political
 or natural
 .

In the cases of independent society which lie，as it were，at the extremes，we should apply that positive test without a moment's difficulty，and should fix the class of the society without a moment，s hesitation.—In some of those cases，so large a proportion of the members obey the same superior，and the obedience of that proportion is so frequent and continued，that，without a moment's difficulty and without a moment，s hesitation，we should pronounce the society political：
 that，without a moment's difficulty and without a moment's hesitation，we should say the generality
 of its members were in a habit
 of obedience or submission to a certain and common
 superior.Such，for example，is the ordinary state of England，and of every independent society somewhat advanced in civilization.—In other of those cases，obedience to the same superior is rendered by so few of the members，or general obedience to the same is so unfrequent and broken，that，without a moment，s difficulty and without a moment's hesitation，we should pronounce the society natural
 ：that，without a moment's difficulty and without a moment's hesitation，we should say the generality
 of its members were not
 in a habit
 of obedience to a certain and common
 superior.Such，for example，is the state of the independent and savage societies which subsist by hunting or fishing in the woods or on the coasts of New Holland.

But in the cases of independent society which lie between the extremes，we should hardly find it possible to fix with absolute certainty the class of the given community.We should hardly find it possible to determine with absolute certainly，whether the generality of its members did or did not obey one and the same superior.Or we should hardly find it possible to determine with absolute certainty，whether the general obedience to one and the same superior was or was not habitual.For example：During the height of the conflict between Charles the First and the Parliament，the English nation was broken into two distinct societies：each of which societies may perhaps be styled political，and may certainly be styled independent.After the conflict had subsided，those distinct societies were in their turn dissolved；and the nation was reunited，under the common government of the Parliament，into one independent and political community.But at what juncture precisely，after the conflict had subsided，was a common government completely re-established？Or at what juncture precisely，after the conflict had subsided，were those distinct societies completely dissolved，and the nation completely reunited into one political community？When had so many of the nation rendered obedience to the Parliament，and when had the general obedience become so frequent and lasting，that the bulk
 of the nation were habitually
 obedient to the body which affected sovereignty？And after the conflict had subsided，and until that juncture had arrived，what was the class of the society which was formed by the English people？—These are questions which it were impossible to answer with certainty，although the facts of the case were precisely known.

The positive mark of sovereignty and independent political society is therefore a fallible test.It would not enable us to determine of every independent
 society，whether it were political
 or natural
 .

The negative mark of sovereignty and independent political society is also an uncertain measure.It would not enable us to determine of every political
 society，whether it were independent
 or subordinate
 .—Given a determinate and common superior，and also that the bulk of the society habitually obey that superior，is that common superior free from a habit of obedience to a determinate person or body？Is that common superior sovereign and independent，or is that common superior a superior in a state of subjection？

In numerous cases of political society，it were impossible to answer this question with absolute certainty.For example：Although the Holy Alliance dictates to the Saxon government，the commands which it gives，and the submission which it receives，are comparatively few and rare.Consequently，the Saxon government is sovereign or supreme，and the Saxon government and its subjects are an independent political society，notwithstanding its submission to the Holy Alliance.But，in case the commands and submission were somewhat more numerous and frequent，we might find it impossible to determine certainly the class of the Saxon community.We might find it impossible to determine certainly where the sovereignty resided：whether the Saxon government were a government supreme and independent；or were in a habit
 of obedience，and therefore in a state of subjection，to the allied or conspiring monarchs.
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The definition or general notion of independent political society，is therefore vague or uncertain.Applying it to specific or particular cases，we should often encounter the difficulties which I have laboured to explain.

The difficulties which I have laboured to explain，often embarrass the application of those positive moral rules which are styled international law.

For example：When did the revolted colony，which is now the Mexican nation，ascend from the condition of an insurgent province to that of an independent community？When did the body of colonists，who affected sovereignty in Mexico，change the character of rebel leaders for that of a supreme government？Or（adopting the current language about governments de jure and de facto
 ）when did the body of colonists，who affected sovereignty in Mexico，become sovereign in fact
 ？—And（applying international law to the specific or particular case）when did international law authorize neutral nations to admit the independence of Mexico with the sovereignty of the Mexican government？

Now the questions suggested above are equivalent to this：—When had the inhabitants of Mexico obeyed that body so generally，and when had that general obedience become so frequent and lasting，that the bulk
 of the inhabitants of Mexico were habitually
 disobedient to Spain，and probably would not resume their discarded habit of submission？

Or the questions suggested above are equivalent to this：—When had the inhabitants of Mexico obeyed that body so generally，and when had that general obedience become so frequent and lasting，that the inhabitants of Mexico were independent of Spain in practice，and were likely to remain permanently in that state of practical independence？

At that juncture exactly（let it have arrived when it may），neutral nations were authorized，by the morality which obtains between nations，to admit the independence of Mexico with the sovereignty of the Mexican government.But，by reason of the perplexing difficulties which I have laboured to explain，it was impossible for neutral nations to hit that juncture with precision，and to hold the balance of justice between Spain and her revolted colony with a perfectly even hand.

This difficulty presents itself under numerous forms in international law：indeed almost the only difficult and embarrassing questions in that science arise out of it.And as I shall often have occasion to show，law strictly so called is not free from like difficulties.What can be more indefinite，for instance，than the expressions，reasonable
 time，reasonable
 notice，reasonable
 diligence？Than the line of demarcation which distinguishes libel and fair criticism；than that which constitutes a violation of copyright；than that degree of mental aberration which constitutes idiocy or lunacy？In all these cases，the difficulty is of the same nature with that which adheres to the phrases sovereignty and independent society；it arises from the vagueness or indefiniteness of the terms in which the definition or rule is inevitably conceived.And this，I suppose，is what people were driving at when they have agitated the very absurd enquiry whether questions of this kind are questions of law or of fact.The truth is that they are questions neither of law nor of fact.The fact may be perfectly ascertained，and so may the law，as far it is capable of being ascertained.The rule is known，and so is the given species，as the Roman jurists term it；the difficulty is in bringing the species under the rule；in determining not what the law is，or what the fact is，but whether the given law is applicable to the given fact.

I have tacitly supposed，during the preceding analysis，that every independent society forming a society political possesses the essential property which I will now describe.

In order that an independent society may form a society political，it must not fall short of a number
 which cannot be fixed with precision，but which may be called considerable，or not extremely minute.A given independent society，whose number may be called inconsiderable，is commonly esteemed a natural，
 and not a political
 society，although the generality of its members be habitually obedient or submissive to a certain and common superior.
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Let us suppose，for example，that a single family of savages lives in absolute estrangement from every other community.And let us suppose that the father，the chief of this insulated family，receives habitual obedience from the mother and children—Now，since it is not a limb of another and larger community，the society formed by the parents and children is clearly an independent society.And，since the rest of its members habitually obey its chief，this independent society would form a society political，in case the number of its members were not extremely minute.But，since the number of its members is extremely minute，it would（I believe）be esteemed a society in a state of nature：that is to say，a society consisting of persons not in a state of subjection.Without an application of the terms which would somewhat smack of the ridiculous，we could hardly style the society a society political
 and independent，the imperative father and chief a monarch
 or sovereign
 ，or the obedient mother and children subjects
 .—‘La puissance politique’（says Montesquieu）‘comprend nécessairement l’union de plusieurs families.’

Again：let us suppose a society which may be styled independent，or which is not a limb of another and larger community.Let us suppose that the number of its members is not extremely minute.And let us suppose it in the savage condition，or in the extremely barbarous condition which closely approaches the savage.

Inasmuch as the given society lives in the savage condition，or in the extremely barbarous condition which closely approaches the savage，the generalitry or bulk of its members is not in a habit of obedience to one and the same superior.For the purpose of attacking an external enemy，or for the purpose of repelling an attack made by an external enemy，the generality or bulk of its members，who are capable of bearing arms，submits to one leader，or to one body of leaders.But so soon as that exigency passes，this transient submission ceases；and the society reverts to the state which may be deemed its ordinary state.The bulk of each of the families which compose the given society，renders habitual obedience to its own peculiar chief：but those domestic societies are themselves independent societies，or are not united or compacted into one political society by general and habitual obedience to a certain and common superior.And，as the bulk of the given society is not in a habit of obedience to one and the same superior，there is no law（simply or strictly so styled）which can be called the law of that given society or community.The socalled laws which are common to the bulk of the community，are purely and properly customary laws：that is to say，laws which are set or imposed by the general opinion of the community，but which are not enforced by legal or political sanctions.—The state which I have briefly delineated，is the ordinary state of the savage and independent societies which live by hunting or fishing in the woods or on the coasts of New Holland.It is also the ordinary state of the savage and independent societies which range in the forests or plains of the North American continent.It was also the ordinary state of many of the German nations whose manners are described by Tacitus.

Now，since the bulk of its members is not in a habit of obedience to one and the same superior，the given independent society would（I believe）be esteemed a society in a state of nature：that is to say，a society consisting of persons not in a state of subjection.But such it could not be esteemed，unless the term political
 were restricted to independent societies whose numbers are not inconsiderable.Supposing that the term political
 applied to independent societies whose numbers are extremely minute，each of the independent families which constitute the given society would form of itself a political community：for the bulk of each of those families renders habitual obedience to its own peculiar chief.And，seeing that each of those families would form of itself an independent political community，the given independent society could hardly be styled with strictness a natural society.Speaking strictly，that given society would form a congeries of independent political communities.Or，seeing that a few of its members might not be members also of those independent families，it would form a congeries of independent political communities mingled with a few individuals living in a state of nature.—Unless the term political
 were restricted to independent societies whose numbers are not inconsiderably few of the many societies which are commonly esteemed natural could be styled natural societies with perfect precision and propriety.

For the reasons which I have now produced，and for reasons which I pass in silence，we must，I believe，arrive at the following conclusion.—A given independent society，whose number may be called inconsiderable，is commonly esteemed a natural
 ，and not a political
 society，although the generality of its members be habitually obedient or submissive to a certain and common superior.

And arriving at that conclusion，we must proceed to this further conclusion.In order that an independent society may form a society political，it must not fall short of a number
 which may be called considerable.

The lowest possible number which will satisfy that vague condition cannot be fixed precisely.But，looking at many of the communities which commonly are considered and treated as independent political societies，we must infer that an independent society may form a society political，although the number of its members exceed not a few thousands，or exceed not a few hundreds.The ancient Grison Confederacy（like the ancient Swiss Confederacy with which the Grison was connected）was rather an alliance or union of independent political societies，than one independent community under a common sovereign.Now the number of the largest of the societies which were independent members of the ancient Grison Confederacy hardly exceeded a few thousands.And the number of the smallest of those numerous confederated nations hardly exceeded a few hundreds.

The definition of the terms sovereignty
 and independent political
 society
 ，is，therefore，embarrassed by the difficulty following，as well as by the difficulties which I have stated in a foregoing department of my discourse.In order that an independent society may form a society political，it must not fall short of a number
 which may be called considerable.And the lowest possible number which will satisfy that vague condition cannot be fixed precisely.

But here I must briefly remark，that，though the essential property which I have now described is an essential or necessary property of independent
 political society，it is not an essential property of subordinate
 political society.If the independent society，of which it is a limb or member，be a political and not a natural society，a subordinate society may form a society political，although the number of its members might be called extremely minute.For example：A society incorporated by the state for political or public purposes is a society or body politic：and it continues to bear the character of a society or body politic，although its number be reduced，by deaths or other causes，to that of a small family or small domestic community.

Having tried to determine the notion of sovereignty，with the implied or correlative notion of independent political society，I will produce and briefly examine a few of the definitions of those notions which have been given by writers of celebrity.
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Distinguishing political
 from natural
 society，Mr.Bentham，in his Fragment on Government，thus defines the former：‘When a number of persons（whom we may style subjects
 ）are supposed to be in the habit
 of paying obedience
 to a person，or an assemblage of persons，of a known and certain description（whom we may call governor
 or governors
 ），such persons altogether（subjects
 and governors
 ）are said to be in a state of political
 society.’And in order to exclude from his definition such a society as the single family conceived of above，he adds a second essential of political society，namely that the society should be capable of indefinite duration.—Considered as a definition of independent political society，this definition is inadequate or defective.In order that a given society may form a society political and independent，the superior habitually obeyed by the bulk or generality of its members must not be habitually obedient to a certain individual or body：which negative character or essential of independent political society Mr.Bentham has forgotten to notice.And，since the definition in question is an inadequate or defective definition of independent
 political society，it is also an inadequate or defective definition of political society in general.Before we can define political society，or can distinguish political society from society not political，we must determine the nature of those societies which are at once political and independent.For a political society which is not independent is a member or constituent parcel of a political society which is.Or（changing the expression）the powers or rights of subordinate political superiors are merely emanations of sovereignty.They are merely particles of sovereignty committed by sovereigns to subjects.

According to the definition of independent political society which is stated or supposed by Hobbes in his excellent treatises on government，a society is not a society political and independent，unless it can maintain its independence，against attacks from without，by its own intrinsic or unaided strength.But if power to maintain its independence by its own intrinsic strength be a character or essential property of an independent political society，the name will scarcely apply to any existing society，or to any of the past societies which occur in the history of mankind.The weaker of such actual societies as are deemed political and independent，owe their precarious independence to positive international morality，and to the mutual fears or jealousies of stronger communities.The most powerful of such actual societies as are deemed political and independent，could hardly maintain its independence，by its own intrinsic strength，against an extensive conspiracy of other independent nations.—Any political society is（I conceive）independent，if it be not dependent in fact or practice：if the party habitually obeyed by the bulk or generality of its members be not in a habit of obedience to a determinate individual or body.

In his great treatise on international law，Grotius defines sovereignty in the following manner.‘Summa potestas civilis
 ilia dicitur，cujus actus alterius juri non subsunt，ita ut alterius voluntatis humanœ arbitrio irriti possint reddi.Alterius cum dico，ipsum excludo，qui summa potestate utitur；cui voluntatem mutate licet.’Which definition is thus rendered by his translator and commentator Barbeyrac.‘La puissance souveraine
 est celle dont les actes sont indépendans de tout autre pouvoir supérieur，en sorte qu’ils ne peuvent être annullez par aucune autre volonté humaine.Je dis，par aucune autre volonté humaine
 ；car il faut excepter ici le souverain lui-même，à qui il est libre de changer de volontè.’—Now in order that an individual or body may be sovereign in a given society，two essentials must unite.The generality of the given society must render habitual obedience to that certain individual or body：whilst that individual or body must not be habitually obedient to a determinate human superior.In order to an adequate conception of the nature of international morality，as in order to an adequate conception of the nature of positive law，the former as well as the latter of those two essentials of sovereignty must be noted or taken into account.But，this notwithstanding，the former and positive essential of sovereign or supreme power is not inserted by Grotius in that his formal definition.And the latter and negative essential is stated inaccurately.Sovereign power（according to Grotius）is perfectly or completely independent of other human power；inasmuch that its acts cannot be annulled by any human will other than its own.But if perfect or complete independence be of the essence of sovereign power，there is not in fact the human power to which the epithet sovereign
 will apply with propriety.Every government，let it be never so powerful，renders occasional obedience to commands of other governments.Every government defers frequently to those opinions and sentiments which are styled international law.And every government defers habitually to the opinions and sentiments of its own subjects.If it were not in a habit of obedience to the commands of a determinate party，a government has all the independence which a government can possibly enjoy.

According to Von Martens of Göttingen（the writer on positive international law already referred to），‘a sovereign government is a government which ought
 not to receive commands from any external or foreign government.’—Of the conclusive and obvious objections to this definition of sovereignty the following are only a few.1.If the definition in question will apply to sovereign governments，it will also apply to subordinate.If a sovereign ought to be free from the commands of foreign governments，so ought every government which is merely the creature of a sovereign，and which holds its powers or rights as a mere trustee for its author.2.Whether a given government be or be not supreme，is rather a question of fact than a question of international law.A government reduced to subjection is actually a subordinate government，although the state of subjection wherein it is actually held be repugnant to the positive morality which obtains between nations or sovereigns.Though，according to that morality，it ought
 to be sovereign or independent，it is subordinate or dependent in practice.3.It cannot be affirmed absolutely of a sovereign or independent government，that it ought
 not to receive commands from foreign or external governments.The intermeddling of independent governments with other independent governments is often repugnant to the morality which actually obtains between nations.But according to that morality which actually obtains between nations（and to that international morality which general utility commends），no independent government ought to be freed completely from the supervision and control of its fellows.4.In this definition by Von Martens（as in that which is given by Grotius）there is not the shadow of an allusion to the positive character of sovereignty.The definition points at the relations which are borne by sovereigns to sovereigns：but it omits the relations，not less essential，which are borne by sovereigns to their own subjects.
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I have now endeavoured to determine the general notion of sovereignty，including the general notion of independent political society.But in order that I may further elucidate the nature or essence of sovereignty，and of the independent political society which sovereignty implies，I will call the attention of my hearers to a few concise remarks upon the following subjects or topics.1.The various shapes which sovereignty may assume，or the various possible forms of supreme government.2.The real and imaginary limits which bound the power of sovereigns，and by which the power of sovereigns is supposed to be bounded.3.The origin of government，with the origin of political society：or the causes of the habitual obedience which is rendered by the bulk of subjects，and from which the power of sovereigns to compel and restrain the refractory is entirely or mainly derived.

An independent political society is divisible into two portions：namely，the portion of its members which is sovereign，or supreme，and the portion of its members which is merely subject.The sovereignty can hardly reside in all
 the members of a society：for it can hardly happen that some of those members shall not be naturally incompetent to exercise sovereign powers.In most actual societies，the sovereign powers are engrossed by a single member of the whole，or are shared exclusively by a very few of its members：and even in the actual societies whose governments are esteemed popular，the sovereign number is a slender portion of the entire political community.An independent political society governed by itself，or governed by a sovereign body consisting of the whole community，is not impossible：but the existence of such societies is so extremely improbable，that，with this passing notice，I throw them out of my account.
 
[15]

 
 
[16]



Every society political and independent is therefore divisible into two portions：namely，the portion of its members which is sovereign or supreme，and the portion of its members which is merely subject.In case that sovereign portion consists of a single member，the supreme government is properly a monarchy
 ，or the sovereign is properly a monarch
 .In ease that sovereign portion consists of a number of members，the supreme government may be styled an aristocracy
 （in the generic meaning of the expression）.—And here I may briefly remark，that a monarchy or government of one，and an aristocracy or government of a number，are essentially and broadly distinguished by the following important difference.In the case of a monarchy or government of one，the sovereign portion of the community is simply or purely sovereign.In the ease of an aristocracy or government of a number，that sovereign portion is sovereign as viewed from one aspect，but is also subject，as viewed from another.In the ease of an aristocracy or government of a number，the sovereign number is an aggregate of individuals，and，commonly，of smaller aggregates composed by those individuals.Now，considered collectively，or considered in its corporate character，that sovereign number is sovereign and independent.But，considered severally，the individuals and smaller aggregates composing that sovereign number are subject to the supreme body of which they are component parts.
 
[17]



In every society，therefore，which may be styled political and independent，one
 of the individual members engrosses the sovereign powers，or the sovereign powers are shared by a number
 of the individual members less than the number of the individuals composing the entire community.Changing the phrase，every supreme government is a monarchy
 （properly so called），or an aristocracy
 （in the generic meaning of the expression）.
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Governments which may be styled aristocracies（in the generic meaning of the expression）are not unfrequently distinguished into the three following forms：namely，oligarchies，aristocracies
 （in the specific meaning of the name），and democracies.
 If the proportion of the sovereign number to the number of the entire community be deemed extremely small，the supreme government is styled an oligarchy.
 If the proportion be deemed small，but not extremely small，the supreme government is styled an aristocracy
 （in the specific meaning of the name），If the proportion be deemed large，the supreme government is styled popular
 ，or is styled a democracy.
 But these three forms of aristocracy（in the generic meaning of the expression）can hardly be distinguished with precision，or even with a distant approach to it.A government which one man shall deem an oligarchy，will appear to another a liberal aristocracy：whilst a government which one man shall deem an aristocracy，will appear to another a narrow oligarchy.A government which one man shall deem a democracy，will appear to another a government of a few：whilst a government which one man shall deem an aristocracy，will appear to another a government of many.The proportion，moreover，of the sovereign number to the number of the entire community，may stand，it is manifest，at any point in a long series of minute degrees.
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The distinctions between aristocracies to which I have now adverted，are founded on differences between the proportions which the number of the sovereign body may bear to the number of the community.
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Other distinctions between aristocracies are founded on differences between the modes wherein the sovereign number may share the sovereign powers.

For though the sovereign number may be a homogeneous body，or a body of individual persons whose political characters are similar，it is commonly a mixed or heterogeneous body，or a body of individual persons whose political characters are different.The sovereign number，for example，may consist of an oligarchical or narrower，and a democratical or larger body：of a single individual person styled an emperor or king，and a body oligarchical，or a body democratical：or of a single individual person bearing one of those names，and a body of the former description，with another of the last-mentioned kind.And in any of these cases，or of numberless similar cases，the various constituent members of the heterogeneous and sovereign body may share the sovereign powers in any of infinite modes.

The infinite forms of aristocracy which result from those infinite modes，have not been divided systematically into kinds and sorts，or have not been distinguished systematically by generic and specific names.But some of those infinite forms have been distinguished broadly from the rest，and have been marked with the common name of limited monarchies
 .
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Now（as I have intimated above，and shall show more fully hereafter）the difference between monarchies or governments of one，and aristocracies or governments of a number，is of all the differences between governments the most precise or definite，and，in regard to the pregnant distinction between，positive law and morality，incomparably the most important.And，since this capital difference between governments of one and a number is involved in some obscurity through the name of limited monarchy
 ，I will offer a few remarks upon the various forms of aristocracy to which that name is applied.

In all or most of the governments which are styled limited monarchies，a single individual shares the sovereign powers with an aggregate or aggregates of individuals：the share of that single individual，be it greater or less，surpassing or exceeding the share of any of the other individuals who are also constituent members of the supreme and heterogeneous body.And by that pre-eminence of share in the sovereign or supreme powers，and（perhaps）by precedence in rank or other honorary marks，that single individual is distinguished，more or less conspicuously，from any of the other individuals with whom he partakes in the sovereignty.

But in spite of that pre-eminence，and in spite of that precedence，that foremost individual member of the mixed or heterogeneous aristocracy，is not a monarch in the proper acceptation of the term：nor is the mixed aristocracy of which he is the foremost member，a monarchy properly so called.Unlike a monarch in the proper acceptation of the term，that single individual is not a sovereign，but is one of a sovereign number.Unlike a monarch properly so called，that single individual，considered singly，lives in a state of subjection.Considered singly，he is subject to the sovereign body of which he is merely a limb.

Limited monarchy，therefore，is not monarchy.It is one or another of those infinite forms of aristocracy which result from the infinite modes wherein the sovereign number may share the sovereign powers.And，like any other of those infinite forms，it belongs to one or another of those three forms of aristocracy which I have noticed in a preceding paragraph.If the number of the sovereign body（the so called monarch included）bear to the number of the community an extremely small proportion，the so called monarchy is an oligarchy.If the same proportion be small，but not extremely small，the so called limited monarchy is an aristocratical government（in the specific meaning of the name）.If the same proportion be large，the so called limited monarchy is a democratical or popular government，or a government of many.
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As meaning monarchical power limited by positive law，the name limited monarchy
 involves a contradiction in terms.For a monarch properly so called is sovereign or supreme；and，as I shall show hereafter，sovereign or supreme power is incapable of legal limitation，whether it reside in an individual，or in a number of individuals.It is true that the power of an aristocracy，styled a limited monarchy，is limited by positive morality，and also by the law of God.But，the power of every government being limited by those restraints，the name limited monarchy
 ，as pointing to those restraints，is not a whit more applicable to such artistocracies as are marked with it，than to monarchies properly so called.—And as the name is absurd or inappropriate，so is its application capricious.Although it is applied to some of the aristocracies wherein a single individual has the pre-eminence mentioned above，it is also withheld from others to which it is equally applicable.Its application，indeed，is commonly determined by a purely immaterial circumstance：by the nature of the title，or the nature of the name of office，which that foremost member of the mixed aristocracy happens to bear.If he happen to bear a title which commonly is borne by monarchs in the proper acceptation of the term，the supreme government whereof he is a member is usually styled a limited monarchy.Otherwise，the supreme government whereof he is a member is usually marked with a different name.For example：The title of βαστλεús
 ，rex
 ，or king
 ，is commonly borne by monarchs in the proper acceptation of the term：and since our own king happens to bear that title，our own mixed aristocracy of king，lords，and commons，is usually styled a limited monarchy，If his share in the sovereign powers were exactly what it is now，but he were called protector，president，or stadtholder，the mixed aristocracy of which he is a member would probably be styled a republic.And for such verbal differences between forms of supreme government has the peace of mankind been frequently troubled by ignorant and headlong fanatics.
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To the foregoing brief analysis of the forms of supreme government，I append a short examination of the four following topics：for they are far more intimately connected with the subject of that analysis than with any of the other subjects which the scope of my lecture embraces.1.The exercise of sovereign powers，by a monarch or sovereign body，through political subordinates or delegates representing their sovereign author.2.The distinction of sovereign and other political powers，into such as are legislative
 ，and such as are executive
 or administrative.
 3.The true natures of the communities or governments which are styled by writers on positive international law half-sovereign states.
 4.The nature of a composite state
 ，or a supreme federal government
 ：with the nature of a system of confederated states
 ，or a permanent confederacy of supreme governments.


In an independent political society of the smallest possible magnitude，inhabiting a territory of the smallest possible extent，and living under a monarchy or an extremely narrow oligarchy，all the supreme powers brought into exercise（save those committed to subjects as private persons）might possibly be exercised directly by the monarch or supreme body.But by every actual sovereign（whether the sovereign be one individual，or a number or aggregate of individuals），some of those powers are exercised through political subordinates or delegates，representing their sovereign author.This exercise of sovereign powers through political subordinates or delegates，is rendered absolutely necessary，in every actual society，by innumerable causes.For example，if the number of the society be large，or if its territory be large，although its number be small，the quantity of work to be done in the way of political government is more than can be done by the sovereign without the assistance of ministers.If the society be governed by a popular body，there is some of the business of government which cannot be done by the sovereign without the intervention of representatives；for there is some of the business of government to which the body is incompetent by reason of its own bulk；and some of the business of government the body is prevented from performing by the private avocations of its members.If the society be governed by a popular body whose members live dispersedly throughout an extensive territory，the sovereign body is constrained by the wide dispersion of its members to exercise through representatives some of its sovereign powers.
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In most or many of the societies whose supreme governments are monarchical，or whose supreme governments are oligarchical，or whose supreme governments are aristocratical（in the specific meaning of the name），many of the sovereign powers are exercised by the sovereign directly，or the sovereign performs directly much of the business of government.

Mary of the sovereign powers are exercised by the sovereign directly，or the sovereign performs directly much of the business of government，even in some of the societies whose supreme governments are popular.For example：In all or most of the democracies of ancient Greece and Italy，the sovereign people or number，formally assembled，exercised directly many of its sovereign powers.And in some of the Swiss Cantons whose supreme governments are popular，the sovereign portion of the citizens，regularly convened，performs directly much of the business of government.

But in many of the societies whose supreme governments are popular，the sovereign or supreme body（or any numerous body forming a component part of it）exercises through representatives，whom it elects and appoints，the whole，or nearly the whole，of its sovereign or supreme powers.In our own country，for example，one component part of the sovereign or supreme body is the numerous body of the commons
 （in the strict signification of the name）：that is to say，such of the commons（in the large acceptation of the term）as share the sovereignty with the king and the peers，and elect the members of the commons，house.Now the commons exercise through representatives the whole of their sovereign powers；or they exercise through representatives the whole of their sovereign powers，except their sovereign power of electing and appointing representatives to represent them in the British Parliament.So that if the commons were sovereign without the king and the peers，not a single sovereign power，save that which I have now specified，would be exercised by the sovereign directly.

Where a sovereign body（or any smaller body forming a component part of it）exercises through representatives the whole of its sovereign powers，it may delegate those its powers to those its representatives，in either of two modes.1.It may delegate those its powers to those its representatives，subject to a trust or trusts.2.It may delegate those its powers to those its representatives，absolutely or unconditionally：insomuch that the representative body，during the period for which it is elected and appointed，occupies completely the place of the electoral；or insomuch that the former，during the period for which it is elected and appointed，is invested completely with the sovereign character of the latter.

For example：The commons delegate their powers to the members of the commons，house，in the second of the abovementioned modes.During the period for which those members are elected，or during the parliament of which those members are a limb，the sovereignty is possessed by the king and the peers，with the members of the commons，house，and not by the king and the peers，with the delegating body of the commons：though when that period expires，or when that parliament is any how dissolved，the delegated share in the sovereignty reverts to that delegating body，or the king and the peers，with the delegating body of the commons，are then the body wherein the sovereignty resides.So that if the commons were sovereign without the king and the peers，their present representatives in parliament would be the sovereign in effect，or would possess the entire sovereignty free from trust or obligation.—The powers of the commons are delegated so absolutely to the members of the commons，house，that this representative assembly might concur with the king and the peers in defeating the principal ends for which it is elected and appointed.

It might concur，for instance，in making a statute which would lengthen its own duration from seven to twenty years；or which would annihilate completely the actual constitution of the government，by transferring the sovereignty to the king or the peers from the tripartite body wherein it resides at present.

But though the commons delegate their powers in the second of the above-mentioned modes，it is clear that they might delegate them subject to a trust or trusts.The representative body，for instance，might be bound to use those powers consistently with specific ends pointed out by the electoral：or it might be bound，more generally and vaguely，not to annihilate，or alter essentially，the actual constitution of the supreme government.And if the commons were sovereign without the king and the peers，they might impose a similar trust upon any representative body to which they might delegate the entire sovereignty.

Where such a trust is imposed by a sovereign or supreme body（or by a smaller body forming a component part of it），the trust is enforced by legal，or by merely moral sanctions.The representative body is bound by a positive law or laws：or it is merely bound by a fear that it may offend the bulk of the community，in case it shall break the engagement which it has contracted with the electoral.

And here I may briefly remark，that this last is the position which really is occupied by the members of the commons，house.Adopting the language of most of the writers who have treated of the British Constitution，I commonly suppose that the present parliament，or the parliament for the time being，is possessed of the sovereignty：or I commonly suppose that the king and the lords，with the members of the commons，house，form a tripartite body which is sovereign or supreme.But，speaking accurately，the members of the commons，house are merely trustees for the body by which they are elected and appointed：and，consequently，the sovereignty always resides in the king and the peers，with the electoral body of the commons.That a trust is imposed by the party delegating，and that the party representing engages to discharge the trust，seems to be imported by the correlative expressions delegation
 and representation.
 It were absurd to suppose that the delegating empowers the representative party to defeat or abandon any of the purposes for which the latter is appointed：to suppose，for example，that the commons empower their representatives in parliament to relinquish their share in the sovereignty to the king and the lords.—The supposition that the powers of the commons are delegated absolutely to the members of the commons，house probably arose from the following causes.1.The trust imposed by the electoral body upon the body representing them in parliament，is tacit rather than express：it arises from the relation between the bodies as delegating and representative parties，rather than from oral or written instructions given by the former to the latter.But since it arises from that relation，the trust is general and vague.The representatives are merely bound，generally and vaguely，to abstain from any such exercise of the delegated sovereign powers as would tend to defeat the purposes for which they are elected and appointed.2.The trust is simply enforced by moral sanctions.In other words，that portion of constitutional law which regards the duties of the representative towards the electoral body，is positive morality merely，Nor is this extraordinary.For（as I shall show hereafter）all constitutional law，in every country whatever，is，as against the sovereign，in that predicament：and much of it，in every country，is also in that predicament，even as against parties who are subject or subordinate to the sovereign，and who therefore might he held from infringing it by legal or political sanctions.

If a trust of the kind in question were enforced by legal sanctions，the positive law binding the representative body might be made by the representative body and not by the electoral.For example：If the duties of the commons，house towards the commons who appoint it were enforced by legal sanctions，the positive law binding the commons，house might be made by the parliament：that is to say，by the commons'house itself in conjunction with the king and the peers.Or，supposing the sovereignty resided in the commons without the king and the peers，the positive law binding the commons，house might be made by the house itself as representing the sovereign or state.—But，in either of these cases，the law might be abrogated by its immediate author without the direct consent of the electoral body.Nor could the electoral body escape from that inconvenience，so long as its direct exercise of its sovereign or supreme powers was limited to the election of representatives.In order that the electoral body might escape from that inconvenience，the positive law binding its representatives must be made directly by itself or with its direct concurrence.For example：In order that the members of the commons，house might be bound legally and completely to discharge their duties to the commons，the law must be made directly by the commons themselves in concurrence with the king and the lords：or，supposing the sovereignty resided in the commons without the king and the peers，the law must be made directly by the commons themselves as being exclusively the sovereign.In either of these cases，the law could not be abrogated without the direct consent of the electoral body itself.For the king and the lords with the electoral body of the commons，or the electoral body of the commons as being exclusively the sovereign，would form an extraordinary and ulterior legislature：a legislature superior to that ordinary legislature which would be formed by the parliament，or by the commons，house.A law of the parliament，or a law of the commons，house，which affected to abrogate a law of the extraordinary and ulterior legislature，would not be obeyed by the courts of justice.The tribunals would enforce the latter in the teeth of the former.They would examine the competence of the ordinary legislature to make the abrogating law，as they now examine the competence of any subordinate corporation to establish a by—law or other statute or ordinance.In the state of New York，the ordinary legislature of the state is controlled by an extraordinary legislature，in the manner which I have now described.The body of citizens appointing the ordinary legislature，forms an extraordinary and ulterior legislature by which the constitution of the state was directly established：and any law of the ordinary legislature，which conflicted with a constitutional law directly proceeding from the extraordinary，would be treated by the courts of justice as a legally invalid act.—That such an extraordinary and ulterior legislature is a good or useful institution，I pretend not to affirm.

I merely affirm，that the institution is possible，and that in one political society the institution actually obtains.

From the exercise of sovereign powers by the sovereign directly，and also by the sovereign through political subordinates or delegates，I pass to the distinction of sovereign，and other political powers，into such as are legislative
 ，and such as are executive
 or administrative
 .
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It seems to be supposed by many writers，that legislative political powers，and executive political powers，may be distinguished precisely，or，at least，with an approach to precision：and that in every society whose government is a government of a number，or，at least，in every society whose government is a limited monarchy，the legislative sovereign powers，and the executive sovereign powers，belong to distinct parties.According，for example，to Sir William Blackstone，the legislative sovereign powers reside in the parliament：that is to say，in the tripartite sovereign body formed by the king，the members of the house of lords，and the members of the house of commons.But，according to the same writer，the executive sovereign powers reside in the king alone.

Now the distinction of political powers into such as are legislative，
 and such as are executive
 ，scarcely coincides with the distinction of those powers into such as are supreme
 and such as are subordinate：
 for it is stated or assumed by the writers who make the former distinction，that sovereign political powers（and，indeed，subordinate also）are divisible into such as are legislative and such as are executive.If the distinction of political powers into legislative and executive have any determinate meaning，its meaning must be this：The former are powers of establishing laws，and of issuing other commands：whilst the latter are powers of administering，or of carrying into operation，laws or other commands already established or issued.But the distinction，as thus understood，is far from approaching to precision.For of all the instruments or means by which laws and other commands are administered or executed，laws and other commands are incomparably the most frequent：insomuch that most of the powers deemed executive or administrative are themselves legislative powers，or involve powers which are legislative.For example：As administered or executed by courts of justice，laws are mainly administered through judgments or decrees：that is to say，through commands issued in particular cases by supreme or subordinate tribunals.And，in order that the law so administered may be administered well，they must be administered agreeably to laws which are merely subservient to that purpose.Thus：All laws or rules determining the practice of courts，or all laws or rules determining judicial procedure are purely subsidiary to the due execution of others.

That the legislative sovereign powers，and the executive sovereign powers，belong，inany society，to distinct parties，is a supposition too palpably false to endure a moment's examination，Of the numerous proofs of its falsity which it were easy to produce the following will more than suffice.1.Of the laws or rules made by the British parliament，or by any supreme legislature，many are subsidiary，and are intended to be subsidiary，to the due execution of others.And as making laws or rules subservient to that purpose，it is not less executive
 than courts of justice as making regulations of procedure.2.In almost every society，judicial
 powers，commonly esteemed executive
 or administrative
 ，are exercised directly by the supreme legislature.For example：The Roman emperors or princes，who were virtually sovereign in the Roman empire or world，not only issued the edictal
 constitutions which were general rules or laws，but，as forming the highest or ultimate tribunal of appeal，they also issued the particular constitutions which were styled decretes
 or judgments.In libera republica
 ，or before the virtual dissolution of the free or popular government，the sovereign Roman people，then the supreme legislature，was a high court of justice for the trial of criminal causes.The powers of supreme judicature inhering in the modern parliament，or the body formed by the king and the upper and lower houses，have ever（I believe）been dormant，or have never been brought into exercise：for，as making the particular but ex post facto
 statutes which are styled acts of attainder，it is not properly a court of justice.But the ancient parliament，formed by the king and the barons，of which the modren is the offspring，was the ultimate court of appeal as well as the sovereign legislature.3.The present British constitution affords not the slightest countenance to the supposition which I am now examining.It is absurd to say that the parliament has the leglislative sovereign powers，but that the executive sovereign powers belong to the king alone.If the parliament（as Blackstone affirms）be sovereign or absolute，every sovereign power must belong to that sovereign body，or to one or more of its members as forming a part or parts of it.The powers of the king considered as detached from the body，or the powers of any of its members considered in the same light，are not sovereign powers，but are simply or purely subordinate：or（changing the phrase）if the king or any of its members，considered as detached from the body，be invested with political powers，that member as so detached is merely a minister of the body，or those political powers are merely emanations of its sovereignty.Besides，political powers which surely may be deemed executive
 are exercised by each of the houses；whilst political powers which surely may be deemed legislative
 are exercised by the king.In civil causes，the house of lords is the ultimate court of appeal；and of all the political powers which are deemed executive or administrative，judicial powers are the most important and remarkable.The executive or administrative powers which reside in the lower house，are not so weighty and obvious as those which belong to the upper：but still it were easy to show that it exercises powers of the kind.For example：Exercising judicature，through select committees of its members，it adjudges that elections of its members are legally valid or void.
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 The political powers exercised by the king which surely may be deemed legislative，are of vast extent and importance.As captain general，for example，he makes articles of war：that is to say，laws which regard especially the discipline or government of the soldiery.As administering the law，through subordinate courts of justice，he is the author of the rules of procedure which they have established avowedly，or in the properly legislative mode：and（what is of greater importance）he is the author of that measureless system of judge-made rules of law，or rules of law made in the judicial manner，which has been established covertly by those subordinate tribunals as directly exercising their judicial functions.
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Of all the larger divisions of political powers，the division of those powers into supreme
 and subordinate
 is perhaps the only precise one.The former are the political powers，infinite in number and kind，which，partly brought into exercise，and partly lying dormant，belong to a sovereign or state：that is to say，to the monarch properly so called，if the government be a government of one：and，if the government be a government of a number，to the sovereign body considered collectively，or to its various members considered as component parts of it.The latter are those portions of the supreme powers which are delegated to political subordinates：such political subordinates being subordinate or subject merely，or also immediate partakers in those very supreme powers of portions or shares wherein they are possessed as ministers and trustees.

There were formerly in Europe many of the communities or governments which are styled by writers on positive international law half
 sovereign states.
 In consequence of the mighty changes wrought by the French revolution，such communities or governments have wholly or nearly disappeared：and I advert to the true natures of such communities or governments，not because they are intrinsically of any importance or interest，but because the incongruous epithet half
 or imperfectly sovereign
 obscures the essence of sovereignty and independent political society.It seems to import that the governments marked with it are sovereign and subject at once.
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According to writers on positive international law，a government half or imperfectly sovereign occupies the following position.—In spite of its half or imperfect dependence，it has most of the political and sovereign powers which belong to a government wholly or perfectly supreme.More especially，in all or most of its foreign relations，or in all or most of its relations to foreign or external governments，it acts and is treated as a perfectly sovereign government，and not as a government in a state of subjection to another：insomuch that it makes and breaks alliances，and makes war or peace，without authority from another government，or of its own discretion.But，this notwithstanding，the government，or a member of the government，of another political society，has political powers over the society deemed imperfectly independent.For example：In the Germanico-Roman or Romano-Germanic empire，the particular German governments depending on the empire immediately，or holding of the emperor by tenure in capite
 were deemed imperfectly sovereign in regard to that general government which consisted of the emperor and themselves as forming the Imperial Diet.For though in their foreign relations they were wholly or nearly independent，they were bound（in reality or show）by laws of that general government：and its tribunals had appellate judicature（substantially or to appearance）over the political and half independent communities wherein they were half supreme.Most，indeed，of the governments deemed imperfectly supreme，are governments which in their origin had been substantially vassal：but which had insensibly escaped from most of their feudal bonds，though they still continued apparently in their primitive state of subjection.

Now I think it will appear on analysis，that every government deemed imperfectly supreme is really in one or another of the three following predicaments.It is perfectly subject to that other government in relation to which it is deemed imperfectly supreme：Or it is perfectly independent of the other，and therefore is of itself a truly sovereign government：Or in its own community it is jointly sovereign with the other，and is therefore a constituent member of a government supreme and independent.And if every government deemed imperfectly supreme be really in one or another of the three foregoing predicaments，there is no such political mongrel as a government sovereign and subject.1.The political powers of the government deemed imperfectly supreme，may be exercised entirely and habitually at the pleasure and bidding of the other.On which supposition，its so called half sovereignty is merely nominal and illusive.It is perfectly subject to the other government，though that its perfect subjection may be imperfect in ostent.For example：Although，in its own name，and as of its own discretion，it makes war or peace，its power of making either is merely nominal and illusive，if the power be exercised habitually at the bidding of the other government.2.The political powers exercised by the other government over the political society deemed imperfectly independent，may be exercised through the permission，or through the authority，of the government deemed imperfectly supreme.On which supposition，the government deemed imperfectly supreme is of itself a truly sovereign government：those powers being legal rights over its own subjects，which it grants expressly or tacitly to another sovereign government.（For，as I shall show hereafter，a sovereign government，with the permission or authority of another，may possess legal rights against the subjects of the latter.）For example：The great Frederic of Prussia，as princeelector of Brandenburg，was deemed half or imperfectly sovereign in respect of his feudal connection with the German empire.Potentially and in practice，he was thoroughly independent of the Imperial government：and，supposing it exercised political powers over his subjects of the electorate，it virtually exercised them through his authority，and not through his obedience to its commands.Being in a habit of thrashing its armies，he was not in a habit of submission to his seeming feudal superior.3.The political powers of the government deemed imperfectly supreme，may not be exercised entirely and habitually at the pleasure and bidding of the other：but yet its independence of the other may not be so complete，that the political powers exercised by the other over the political society deemed imperfectly independent，are merely exercised through its permission or authority.For example：We may suppose that the elector of Bavaria was independent of the Imperial government，in all or most of his foreign，and in most of his domestic relations：but that，this his independence notwithstanding，he could not have abolished completely，without incurring considerable danger，the appellate judicature of the Imperial tribunals over the Bavarian community.But on the supposition which I have now stated and exemplified，the sovereignty of the society deemed imperfectly independent resides in the government deemed imperfectly supreme together with the other government：and，consequently，the government deemed imperfectly supreme is properly a constituent member of a government supreme and independent.The supreme government of the society deemed imperfectly independent，is one of the infinite forms of supreme government by a number，which result from the infinite modes wherein the sovereign number may share the sovereign powers.There is in the case，nothing extraordinary but this：that all the constituent members of the supreme government in question are not exclusively members of the political society which it governs；since one of them is also sovereign in another political society，or is also a constituent member of another supreme government.In consequence of this anomaly，the interests and pretensions of the constituent members more or less antagonize.But in almost every case of supreme government by a number，the interests and pretensions of the members more or less antagonize，although the supreme government be purely domestic.Whether a supreme government be purely domestic，or one of its limbs be also a limb of another，the supreme government is perpetuated through the mutual concessions of its members，notwithstanding the opposition of their interests and pretensions，and the bloody or bloodless conflicts which the opposition may occasionally beget.—For the reasons produced and suggested in the course of the foregoing analysis，I believe that no government is sovereign and subject at once：that no government can be styled with propriety half or imperfectly supreme
 .
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Before I dismiss the riddle which I have now endeavoured to resolve，I must state or suggest the following difference.—In numberless cases，political powers are exercised over a political community，by the government，or a member of the government，of an external political community.But the government of the former community is scarcely denominated half or imperfectly sovereign，unless the government of the latter，or the member of the government of the latter，possess those political powers as being the government of the latter，or as being a member of its government.For example：The particular German governments which depended on the empire immediately，are denominated half sovereign：for the powers exercised by the imperial government over their respective communities，were exercised by that government as being that very government，or as being（at least，to appearance）the general government of Germany.But the government of the British Islands is not imperfectly sovereign in regard to the government of Hanover：nor is the government of Hanover an imperfectly sovereign government in regard to the government of the British Islands.For though the king of the British Islands is also king of Hanover，he is not king in either country as being king in the other.The powers which he exercises there，have no dependence whatever on his share in the sovereignty here：nor have the powers which he exercises here，any dependence on his sovereignty（or his share in the sovereignty）there.—The difference which I have now suggested，is analogous to the difference，in the Roman law，between real
 and personal
 servitudes：or to the resembling difference，in the law of England，between easements appurtenant
 and easements in gross.
 A real
 right of servitude，or a right of easement appurtenant
 ，belongs to the party invested with the right，as being the owner or occupier of specifically determined land.A personal
 right of servitude，or a right of easement in gross
 ，does not belong to the party as being such owner or occupier，but（according to the current jargon）is annexed to，or inheres in，his person.

Before I proceed to composite states，and systems of confederated states，I will try to explain a difficulty that is closely connected with the subjects which I have examined in the present section.—I have remarked already，and shall endeavour to demonstrate hereafter，that all the individuals or aggregates composing a sovereign number are subject to the supreme body of which they are component parts.Now where a member of a body which is sovereign in one community，is exclusively sovereign in another，how does the sovereignty of that member in the latter of the two communities，consist with the subjection of that member to the body which is sovereign in the former？Supposing，for example，that our own king was monarch and autocrator in Hanover，how would his subjection to the sovereign body of king，lords，and commons，consist with his sovereignty in his German kingdom？A limb or member of a sovereign body would seem to be shorn，by its habitual obedience to the body，of the habitual independence which must needs belong to it as sovereign in a foreign community.—To explain the difficulty，we must assume that the characters of sovereign，and member of the sovereign body，are practically distinct：that，as monarch（for instance）of the foreign community，a member of the sovereign body neither habitually obeys it，nor is habitually obeyed by it.For if，as monarch of the foreign community，he habitually obeyed the body，the body would be sovereign in that community，and he would be merely its minister：and，if，as monarch of the foreign community，he were habitually obeyed by the body，he，and not the body，would be sovereign in the other society.Insomuch that if the characters were practically blended，or，remaining practically distinct，thoroughly conflicted，one of the following results would probably ensue.The member would become subject，or else exclusively sovereign，in both communities：or to preserve his sovereignty in the one，or his part sovereignty in the other，he would renounce his connection with the latter or with the former society.

Wherever a member of a body sovereign in one community，is also a member of a body sovereign in another，there is the same or a similar difficulty.A state of subjection to the former，and a state of subjection to the latter，may become incompatible：just as a state of subjection may become incompatible with the independence which is one of the essentials of sovereignty.

It not unfrequently happens，that two or more independent political societies become subject to a common sovereign：but that after their union，through that common subjection，they still are governed distinctly，and distinguished by their ancient titles.In this case，there is not the difficulty suggested above.The monarch or sovereign body ruling the two societies，is one and the same sovereign：and，through their subjection to that common sovereign，they are one society political and independent.

It frequently happens，that one society political and independent arises from a federal union of several political societies：or，rather，that one government political and sovereign arises from a federal union of several political governments.By some of the writers on positive international law，such an independent political society，or the sovereign government of such a society，is styled a composite state
 .But the sovereign government of such a society，might be styled more aptly，as well as more popularly，a supreme federal government.


It also frequently happens，that several political societies which are severally independent，or several political governments which are severally sovereign，are compacted by a permanent alliance.By some of the writers on positive international law，the several societies or governments，considered as thus compacted，are styled a system of confederated states.
 But the several governments，considered as thus compacted，might be styled more aptly，as well as more popularly，a permanent confederacy of supreme governments
 .
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I advert to the nature of a composite state，and to that of a system of confederated states，for the following purposes.—It results from positions which I shall try to establish hereafter，that the power of a sovereign is incapable of legal limitation.It also results from positions which I have tried to establish already，that in every society political and independent，the sovereign is one
 individual，or one
 body of individuals：that unless the sovereign be one
 individual，or one
 body of individuals，the given independent society is either in a state of nature，or is split into two or more independent political societies.But in a political society styled a composite state，the sovereignty is so shared by various individuals or bodies，that the one
 sovereign body whereof they are the constituent members，is not conspicuous and easily perceived.In a political society styled a composite state，there is not obviously any
 party truly sovereign and independent：there is not obviously any
 party armed with political powers incapable of legal limitation.Accordingly，I advert to the nature of a supreme federal government，to show that the society which it rules is ruled by one sovereign，or is ruled by a party truly sovereign and independent.And adverting to the nature of a composite state，I also advert to the nature of a system of confederated states.For the fallacious resemblance of those widely different objects，tends to produce a confusion which I think it expedient to obviate：and，through a comparison or contrast of those widely different objects，I can indicate the nature of the former，more concisely and clearly.

1.In the case of a composite state
 ，or a supreme federal government，
 the several united governments of the several united societies，together with a government common to those several societies，are jointly sovereign in each of those several societies，and also in the larger society arising from the federal union.Or，since the political powers of the common or general government were relinquished and conferred upon it by those several united governments，the nature of a composite state may be described more accurately thus.As compacted by the common government which they have concurred in creating，and to which they have severally delegated portions of their several sovereignties，the several governments of the several united societies are jointly sovereign in each and all.

It will appear on a moment's reflection，that the common or general government is not sovereign or supreme.It will also appear on a moment's reflection，that none of the several governments is sovereign or supreme，even in the several society of which it is the immediate chief.

If the common or general government were sovereign or supreme，the several united societies，though constituting one society，would not constitute a composite state：or，though they would be governed by a common and supreme government，their common and supreme government would not be federal.For in almost every case of independent political society，several political societies，governed by several governments，are comprised by the one society which is political and independent：insomuch that a government supreme and federal，and a government supreme but not federal，are merely distinguished by the following difference.Where the supreme government is not federal，each of the several governments，considered in that character，is purely subordinate：or none of the several governments，considered in that character，partakes of the sovereignty.But where the supreme government is properly federal，each of the several governments，which were immediate parties to the federal compact
 ，is，in that character，a limb of the sovereign body.Consequently，although they are subject to the sovereign body of which they are constituent members，those several governments，even considered as such，are not purely in a state of subjection.—But since those several governments，even considered as such，are not purely in a state of subjection，the common or general government which they have concurred in creating is not sovereign or supreme.

Nor is any of those several governments sovereign or supreme，even in the several society of which it is the immediate chief.If those several governments were severally sovereign，they would not be members of a composite state：though，if they were severally sovereign，and yet were permanently compacted，they would form（as I shall show immediately）a system of confederated states.

To illustrate the nature of a composite state，I will add the following remark to the foregoing general description.—Neither the immediate tribunals of the common or general government，nor the immediate tribunals of the several united governments，are bound，or empowered，to administer or execute every
 command that it may issue.The political powers of the common or general government，are merely those portions of their several sovereignties，which the several united governments，as parties to the federal compact，have relinquished and conferred upon it.Consequently，its competence to make laws and to issue other commands，may and ought to be examined by its own immediate tribunals，and also by the immediate tribunals of the several united governments.And if，in making a law or issuing a particular command，it exceed the limited powers which it derives from the federal compact，all those various tribunals are empowered and bound to disobey.—And since each of the united governments，as a party to the federal compact，has relinquished a portion of its sovereignty，neither the immediate tribunals of the common or general government，nor the immediate tribunals of the other united governments，nor even the tribunals which itself immediately appoints，are bound，or empowered，to administer or execute every
 command that it may issue.Since each of the united governments，as a party to the federal compact，has relinquished a portion of its sovereignty，its competence to make laws and to issue other commands，may and ought to be examined by all those various tribunals.And if it enact a law or issue a particular command，as exercising the sovereign powers which it has relinquished by the compact，all those various tribunals are empowered and bound to disobey.

If，then，the general government were of itself sovereign，or if the united governments were severally sovereign，the united societies would not constitute one composite state.The united societies would constitute one independent society，with a government supreme but not federal；or a knot of societies severally independent，with governments severally supreme.Consequently，the several united governments as forming one aggregate body
 ，or they and the general government as forming a similar body，
 are jointly sovereign in each of the united societies，and also in the larger society arising from the union of all.

Now since the political powers of the common or general government are merely delegated to it by the several united governments，it is not a constitutent member of the sovereign body，but is merely its subject minister.Consequently，the sovereignty of each of the united societies，and also of the larger society arising from the union of all，resides in the united governments as forming one aggregate body：
 that is to say，as signifying their joint pleasure，or the joint pleasure of a majority of their number，agreeably to the modes or forms determined by their federal compact.

By that aggregate body，the powers of the general government were conferred and determined：and by that aggregate body，its powers may be revoked，abridged，or enlarged.—To that aggregate body，the several united governments，though not merely subordinate，are truly in a state of subjection.Otherwise，those united governments would be severally sovereign or supreme，and the united societies would merely constitute a system of confederated states.Besides，since the powers of the general government were determined by that aggregate body，and since that aggregate body is competent to enlarge those powers，it necessarily determined the powers，and is competent to abridge the powers，of its own constituent members.For every political power conferred on the general government，is subtracted from the several sovereignties of the several united governments.—From the sovereignty of that aggregate body，we may deduce，as a necessary consequence，the fact which I have mentioned above：namely，that the competence of the general government，and of any of the united governments，may and ought to be examined by the immediate tribunals of the former，and also by the immediate tribunals of any of the latter.For since the general government，and also the united governments，are subject to that aggregate body，the respective courts of justice which they respectively appoint，ultimately derive their powers from that sovereign and ultimate legislature.Consequently，those courts are ministers and trustees of that sovereign and ultimate legislature，as well as of the subject legislatures by which they are immediately appointed.And，consequently，those courts are empowered，and are even bound to disobey，wherever those subject legislatures exceed the limited powers which that sovereign and ultimate legislature has granted or left them.

The supreme government of the United States of America，agrees（I believe）with the foregoing general description of a supreme federal government.I believe that the common government，or the government consisting of the congress and the president of the united states，is merely a subject minister of the united states’governments.I believe that none of the latter is properly sovereign or supreme，even in the state or political society of which it is the immediate chief.And，lastly，I believe that the sovereignty of each of the states，and also of the larger state arising from the federal union，resides in the states，governments as forming one aggregate body：
 meaning by a state，s government，not its ordinary legislature，but the body of its citizens which appoints its ordinary legislature，and which，the union apart，is properly sovereign therein.If the several immediate chiefs of the several united states，were respectively single individuals，or were respectively narrow oligarchies，the sovereignty of each of the states，and also of the larger state arising from the federal union，would reside in those several individuals，or would reside in those several oligarchies，as forming a collective whole
 .
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2.A composite state
 ，and a system of confederated states
 ，are broadly distinguished by the following essential difference.In the case of a composite state
 ，the several united societies are one independent society，or are severally subject to one sovereign body：which，through its minister the general government，and through its members and ministers the several united governments，is habitually and generally obeyed in each of the united societies，and also in the larger society arising from the union of all.In the case of a system of confederated states
 ，the several compacted societies are not one society，and are not subject to a common sovereign：or（changing the phrase）each of the several societies is an independent political society，and each of their several governments is propery sovereign or supreme.Though the aggregate of the several governments was the framer of the federal compact，and may subsequently pass resolutions concerning the entire confederacy，neither the terms of that compact，nor such subsequent resolutions，are enforced in any of the societies by the authority of that aggregate body.To each of the confederated governments，those terms and resolutions are merely articles of agreement which it spontaneously adopts：and they owe their legal effect，in its own political society，to laws and other commands which it makes or fashions upon them，and which，of its own authority，it addresses to its own subjects.In short，a system of confederated states is not essentially different from a number of independent governments connected by an ordinary alliance.And where independent governments are connected by an ordinary alliance，none of the allied governments is subject to the allied governments considered as an aggregate body：though each of the allied governments adopts the terms of the alliance，and commonly enforces those terms，by laws and commands of its own，in its own independent community.Indeed，a system of confederated states，and a number of independent governments connected by an ordinary alliance，cannot be distinguished precisely through general or abstract expressions.So long as we abide in general expressions，we can only affirm generally and vaguely，that the compact of the former is intended to be permanent，whilst the alliance of the latter is commonly intended to be temporary：and that the ends or purposes which are embraced by the compact，are commonly more numerous，and are commonly more complicated，than those which the alliance contemplates.

I believe that the German Confederation，which has succeeded to the ancient Empire，is merely a system of confederated states.I believe that the present Diet is merely an assembly of ambassadors from several confederated but severally independent governments：that the resolutions of the Diet are merely articles of agreement which each of the confederated governments spontaneously adopts：and that they owe their legal effect，in each of the compacted communities，to laws and commands which are fashioned upon them by its own immediate chief.I also believe that the Swiss Confederation was and is of the same nature.If，in the case of the German，or of the Swiss Confederation，the body of confederated governments enforces its own resolutions，those confederated governments are one composite state，rather than a system of confederated states.The body of confederated governments is properly sovereign：and to that aggregate and sovereign body，each of its constituent members is properly in a state of subjection.

From the various shapes which sovereignty may assume or from the various possible forms of supreme government，I proceed to the limits，real or imaginary，of sovereign or supreme power.
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Subject to the slight correctives which I shall state at the close of my discourse，the essential difference of a positive law（or the difference that severs it from a law which is not a positive law）may be put in the following manner.—Every positive law，or every law simply and strictly so called，is set，directly or circuitously，by a sovereign person or body，to a member or members of the independent political society wherein that person or body is sovereign or supreme.Or（changing the expression）it is set，directly or circuitously，by a monarch or sovereign number，to a person or persons in a state of subjection to its author.
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Now it follows from the essential difference of a positive law，and from the nature of sovereignty and independent political society，that the power of a monarch properly so called，or the power of a sovereign number in its collegiate and sovereign capacity，is incapable of legal
 limitation.A monarch or sovereign number bound by a legal duty，were subject to a higher or superior sovereign：that is to say，a monarch or sovereign number bound by a legal duty，were sovereign and not sovereign.Supreme power limited by positive law，is a flat contradiction in terms.
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Nor would a political society escape from legal despotism，although the power of the sovereign were bounded by legal restraints.The power of the superior sovereign immediately imposing the restraints，or the power of some other sovereign superior to that superior，would still be absolutely free from the fetters of positive law.For unless the imagined restraints were ultimately imposed by a sovereign not in a state of subjection to a higher or superior sovereign，a series of sovereigns ascending to infinity would govern the imagined community.

Which is impossible and absurd.

Monarchs and sovereign bodies have attempted to oblige themselves，or to oblige the successors to their sovereign powers.But in spite of the laws which sovereigns have imposed on themselves，or which they have imposed on the successors to their sovereign powers，the position that‘sovereign power is incapable of legal limitation’will hold universally or without exception.

The immediate author of a law of the kind，or any of the sovereign successors to that immediate author，may abrogate the law at pleasure.And though the law be not abrogated，the sovereign for the time being is not constrained to observe it by a legal or political sanction.For if the sovereign for the time being were legally bound to observe it，that present sovereign would be in a state of subjection to a higher or superior sovereign.

As it regards the successors to the sovereign or supreme powers，a law of the kind amounts，at the most，to a rule of positive morality.As it regards its immediate author，it is merely a law by a metaphor.For if we would speak with propriety，we cannot speak of a law set by a man to himself：though a man may adopt a principle as a guide to his own conduct，and may observe it as he would observe it if he were bound to observe it by a sanction.

The laws which sovereigns affect to impose upon themselves，or the laws which sovereigns affect to impose upon their followers，are merely principles or maxims which they adopt as guides，or which they commend as guides to their successors in sovereign power.A departure by a sovereign or state from a law of the kind in question，is not illegal.If a law which it sets to its subjects conflict with a law of the kind，the former is legally valid，or legally binding.

For example：The sovereign Roman people solemnly voted or resolved，that they would never pass，or even take into consideration，what I will venture to denominate a bill of pains and penalties
 .For though，at the period in question，the Roman people were barbarians，they keenly felt，a truth which is often forgotten by legislators in nations boasting of refinement；namely，that punishment ought to be inflicted agreeably to prospective rules，and not in pursuance of particular and ex post acto
 commands.This solemn resolution or vote was passed with the forms of legislation，and was inserted in the twelve tables in the following imperative terms：privilegia neirroganto
 .But although the resolution or vote was passed with the forms of legislation，although it was clothed with the expressions appropriate to a law，and although it was inserted as a law in a code or body of statutes，it scarcely was a law in the proper acceptation of the term，and certainly was not a law simply and strictly so called.By that resolution or vote，the sovereign people adopted，and commended to their successors in the sovereignty，an ethical principle or maxim.The present and future sovereign which the resolution affected to oblige，was not bound or estopped by it.Privileges enacted in spite of it by the sovereign Roman people，were not illegal.The Roman tribunals might not have treated them as legally invalid acts，although they conflicted with the maxim，wearing the guise of a law，privilegia ne irroganto
 .

Again：By the authors of the union between England and Scotland，an attempt was made to oblige the legislature，which，in consequence of that union，is sovereign in both countries.It is declared in the Articles and Acts，that the preservation of the Church of England，and of the Kirk of Scotland，is a fundamental condition of the union：or，in other words，that the Parliament of Great Britain shall not abolish those churches，or make an essential change in their structures or constitutions.Now，so long as the bulk of either nation shall regard its established church with love and respect，the abolition of the church by the British Parliament would be an immoral
 act；for it would violate positive morality which obtains with the bulk of the nation，or would shock opinions and sentiments which the bulk of the nation holds.Assuming that the church establishment is commended by the revealed law，the abolition would be irreligious
 ：or，assuming that the continuance of the establishment were commended by general utility，the abolition，as generally pernicious，would also amount to a sin
 .But no man，talking with a meaning，would call a parliamentary abolition of either or both of the churches an illegal
 act.For if the parliament for the time being be sovereign in England and Scotland，it cannot be bound legally by that condition of the union which affects to confer immortality upon those ecclesiastical institutions.That condition of the union is not a positive law，but is counsel or advice offered by the authors of the union to future supreme legislatures.

By the two examples which I have now adduced，I am led to consider the meanings of the epithet unconstitutional
 ，as it is contradistinguished in the epithet illegal
 ，and as it is applied to conduct of a monarch，or to conduct of a sovereign number in its collegiate and sovereign capacity.The epithet unconstitutional
 ，as thus opposed and applied，is sometimes used with a meaning which is more general and vague，and is sometimes used with a meaning which is more special and definite.I will begin with the former.
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1.In every，or almost every，independent political society，there are principles or maxims which the sovereign habitually observes，and which the bulk of the society，or the bulk of its influential members，regard with feelings of approbation.Not unfrequently，such maxims are expressly adopted，as well as habitually observed，by the sovereign or state.More commonly，they are not expressly adopted by the sovereign or state，but are simply imposed upon it by opinions prevalent in the community.Whether they are expressly adopted by the sovereign or state，or are simply imposed upon it by opinions prevalent in the community，it is bound or constrained to observe them by merely moral sanctions.Or（changing the phrase）in case it ventured to deviate from a maxim of the kind in question，it would not and could not incur a legal pain or penalty，but it probably would incur censure，and might chance to meet with resistance，from the generality or bulk of the governed.

Now，if a law or other act of a monarch or sovereign number conflict with a maxim of the kind to which I have adverted above，the law or other act may be called unconstitutional
 （in that more general meaning which is sometimes given to the epithet）.For example：The ex post facto
 statutes which are styled acts of attainder，may be called unconstitutional
 ，though they cannot be called illegal
 .For they conflict with a principle of legislation which parliament has habitually observed，and which is regarded with approbation by the bulk of the British community.

In short，when we style an act of a sovereign an unconstitutional
 act（with that more general import which is sometimes given to the epithet），we mean，I believe，this：That the act is inconsistent with some given principle or maxim：that the given supreme government has expressly adopted the principle，or，at least，has habitually observed it：that the bulk of the given society，or the bulk of its influential members，regard the principle with approbation：and that，since the supreme government has habitually observed the principle，and since the bulk of the society regard it with approbation，the act in question must thwart the expectations of the latter，and must shock their opinions and sentiments.Unless we mean this，we merely mean that we deem the act in question generally pernicious：or that，without a definite reason for the disapprobation which we feel，we regard the act with dislike.

2.The epithet unconstitutional
 as applied to conduct of a sovereign，and as used with the meaning which is more special and definite，imports that the conduct in question conflicts with constitutional law
 .

And here I would briefly remark，that I mean by the expression constitutional law
 ，the positive morality，or the compound of positive morality and positive law，which fixes the constitution or structure of the given supreme government.I mean the positive morality，or the compound of positive morality and positive law，which determines the character of the person，or the respective characters of the persons，in whom，for the time being，the sovereignty shall reside：and，supposing the government in question an aristocracy or government of a number，which determines moreover the mode wherein the sovereign powers shall be shared by the constituent members of the sovereign number or body.

Now，against a monarch properly so called，or against a sovereign body in its collegiate and sovereign capacity，constitutional law is positive morality merely，or is enforced merely by moral sanctions：though，as I shall show hereafter，it may amount to positive law，or may be enforced by legal sanctions，against the members of the body considered severally.The sovereign for the time being，or the predecessors of the sovereign，may have expressly adopted，and expressly promised to observe it.But whether constitutional law has thus been expressly adopted，or simply consists of principles current in the political community，it is merely guarded，against the sovereign，by sentiments or feelings of the governed.Consequently，although an act of the sovereign which violates constitutional law，may be styled with propriety unconstitutional
 ，it is not an infringement of law simply and strictly so called，and cannot be styled with propriety illegal
 .

For example：From the ministry of Cardinal Richelieu down to the great revolution，the king for the time being was virtually sovereign in France.But，in the same country，and during the same period，a traditional maxim cherished by the courts of justice，and rooted in the affections of the bulk of the people，determined the succession to the throne：It determined that the throne，on the demise of an actual occupant，should invariably be taken by the person who then might happen to be heir to it agreeably to the canon of inheritance which was named the Salic law.Now，in case an actual king，by a royal ordinance or law，had attempted to divert the throne to his only daughter and child，that royal ordinance or law might have been styled with perfect propriety an unconstitutional
 act.It would have conflicted with the traditional maxim which fixed the constitution of the monarchy，and which was guarded from infringement by sentiments prevalent in the nation.But illegal
 it could not have been called：for，inasmuch as the actual king was virtually sovereign，he was inevitably independent of legal obligation.Nay，if the governed had resisted the unconstitutional ordinance，their resistance would have been illegal or a breach of positive law，though consonant to the positive morality which is styled constitutional law，and perhaps to that principle of utility which is the test of positive rules.

Again：An act of the British parliament vesting the sovereignty in the king，or vesting the sovereignty in the king and the upper or lower house，would essentially alter the structure of our present supreme government，and might therefore be styled with propriety an unconstitutional
 law.In case the imagined statute were also generally pernicious，and in case it offended moreover the generality or bulk of the nation，it might be styled irreligious
 and immoral
 as well as unconstitutional.
 But to call it illegal
 were absurd：for if the parliament for the time being be sovereign in the united kingdom，it is the author，directly or circuitously，of all our positive law and exclusively sets us the measure of legal justice and injustice.
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But when I affirm that the power of a sovereign is incapable of legal limitation，I always mean by a‘sovereign，’a monarch properly so called，or a sovereign number in its collegiate and sovereign capacity.Considered collectively，or considered in its corporate character，a sovereign number is sovereign and independent：but，considered severally，the individuals and smaller aggregates composing that sovereign number are subject to the supreme body of which they are component parts.Consequently，though the body is inevitably independent of legal or political duty，any of the individuals or aggregates whereof the body is composed may be legally bound by laws of which the body is the author.For example：A member of the house of lords，or a member of the house of commons，may be legally bound by an act of parliament，which，as one of the sovereign legislature，he has concurred with others in making.Nay，he may be legally bound by statutes，or by rules made judicially，which have immediately proceeded from subject or subordinate legislatures：for a law which proceeds immediately from a subject or subordinate legislature is set by the authority of the supreme.
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And hence an important difference between monarchies or governments of one，and aristocracies or governments of a number.

Against a monarch properly so called，or against a sovereign number in its collegiate and sovereign capacity，constitutional law
 （as I have remarked already）is enforced，or protected from infringement，by merely moral sanctions.Against a monarch properly so called，or against a sovereign number in its collegiate and sovereign capacity，constitutional law and the law of nations are nearly in the same predicament.Each is positive morality rather than positive law.The former is guarded by sentiments current in the given community，as the latter is guarded by sentiments current amongst nations generally.

But，considered severally，the members of a sovereign body，even as members of the body，may be legally bound by laws of which the body is the author，and which regard the constitution of the given supreme government.—In case it be clothed with a legal sanction，or the means of enforcing it judicially be provided by its author，a law set by the body to any of its own members is properly a positive law：It is properly a positive law，or a law strictly so called，although it be imposed upon the obliged party as a member of the body which sets it.If the means of enforcing it judicially be not provided by its author，it is rather a rule of positive morality than a rule of positive law.But it wants the essentials of a positive law，not through the character of the party to whom it is set or directed，but because it is not invested with a legal or political sanction，or is a law of imperfect obligation in the sense of the Roman jurists.—In case the law be invested with a legal or political sanction，and regard the constitution or structure of the given supreme government，a breach of the law，by the party to whom it is set，is not only unconstitutional
 ，but is also illegal
 .The breach of the law is unconstitutional
 ，inasmuch as the violated law regards the constitution of the state.The breach of the law is also illegal
 ，inasmuch as the violated law may be enforced by judicial procedure.

For example：The king，as a limb of the parliament，might be punishable by act of parliament，in the event of his transgressing the limits which the constitution has set to his authority：in the event，for instance，of his pretending to give to a proclamation of his own the legal effect of a statute emanating from the sovereign legislature.Or the members of either house might be punishable by act of parliament，if，as forming a limb of the parliament，they exceeded their constitutional powers：if，for instance，they pretended to give that legal effect to an ordinance or resolution of their own body.

Where，then，the supreme government is a monarchy or government of one，constitutional law，as against that government，it is inevitably nothing more than positive morality.Where the supreme government is an aristocracy or government of a number，constitutional law，as against the members of that government，may either consist of positive morality，or of a compound of positive morality and positive law.Against the sovereign body in its corporate and sovereign character，it is inevitably nothing more than positive morality.But against the members considered severally，be they individuals or be they aggregates of individuals，it may be guarded by legal or political，as well as by moral sanctions.

In fact or practice，the members considered severally，but considered as members of the body，are commonly free，wholly or partially，from legal or political restraints.For example：The king，as a limb of the parliament，is not responsible legally，or cannot commit a legal injury：and，as partaking in conduct of the assembly to which he immediately belongs，a member of the house of lords，or a member of the house of commons，is not amenable to positive law.But though this freedom from legal restraints may be highly useful or expedient，it is not necessary or inevitable.Considered severally，the members of a sovereign body，be they individuals or be they aggregates of individuals，may clearly be legally amenable，even as members of the body，to laws which the body imposes.

And here I may remark，that if a member considered severally，but considered as a member of the body，be wholly or partially free from legal or political obligation，that legally irresponsible aggregate，or that legally irresponsible individual，is restrained or debarred in two ways from an unconstitutional exercise of its legally unlimited power.1.Like the sovereign body of which it is a member，it is obliged or restrained morally：that is to say，it is controlled by opinions and sentiments current in the given community.2.If it affected to issue a command which it is not empowered to issue by its constitutional share in the sovereignty，its unconstitutional command would not be legally binding，and disobedience to that command would therefore not be illegal.Nay，although it would not be responsible legally for thus exceeding its powers，those whom it commissioned to execute its unconstitutional command，would probably be amenable to positive law，if they tried to accomplish their mandate.For example：If the king or either of the houses，by way of proclamation or ordinance，affected to establish a law equivalent to an act of parliament，the pretended statute would not be legally binding，and disobedience to the pretended statute would therefore not be illegal.And although the king or the house would not be responsible legally for this supposed violation of constitutional law or morality，those whom the king or the house might order to enforce the statute，would be liable civilly or criminally，if they attempted to execute the order.

I have affirmed above，that，taken or considered severally，all the individuals and aggregates composing a sovereign number are subject to the supreme body of which they are component parts.By the matter contained in the last paragraph，I am led to clear the proposition to which I have now adverted，from a seeming difficulty.

Generally speaking，if a member of a sovereign body，taken or considered severally，be not amenable to positive law，it is merely as a member of the body that he is free from legal obligation.Generally speaking，he is bound，in his other characters，by legal restraints.But in some of the mixed aristocracies which are styled limited monarchies，the so called limited monarch is exempted or absolved completely from legal or political duty.For example：According to a maxim of the English law，the king is incapable of committing wrong：that is to say，he is not responsible legally for aught that he may please to do，or for any forbearance or omission.

But though he is absolved completely from legal or political duty，it cannot be thence inferred that the king is sovereign or supreme，or that he is not in a state of subjection to the sovereign or supreme parliament of which he is a constituent member.

Of the numerous proofs of this negative conclusion，which it were easy to produce，the following will amply suffice.1.Although he is free in fact from the fetters of positive law，he is not incapable of legal obligation.A law of the sovereign parliament，made with his own assent，might render himself and his successors legally responsible.But a monarch properly so called，or a sovereign number in its corporate and sovereign character，cannot be rendered，by any contrivance，amenable to positive law.2.If he affected to transgress the limits which the constitution has set to his authority，disobedience on the part of the governed to his unconstitutional commands，would not be illegal：whilst the ministers or instruments of his unconstitutional commands，would be legally amenable，for their unconstitutional obedience，to laws of that sovereign body whereof he is merely a limb.But commands issued by sovereigns cannot be disobeyed by their subjects without an infringement of positive law：whilst the ministers or instruments of such a sovereign command，cannot be legally responsible to any portion of the community，excepting the author of their mandate.3.He habitually obeys the laws set by the sovereign body of which he is a constituent member.If he did not，he must speedily yield his office to a less refractory successor，or the British constitution must speedily expire.If he habitually broke the laws set by the sovereign body，the other members of the body would probably devise a remedy：though a prospective and definite remedy，fitted to meet the contingency，has not been provided by positive law，or even by constitutional morality.Consequently，he is bound by a cogent sanction to respect the laws of the body，although that cogent sanction is not predetermined and certain.A law which is set by the opinion of the upper and lower houses（besides a law which is set by the opinion of the community at large）constrains him to observe habitually the proper and positive laws which are set by the entire parliament.—But habitually obeying the laws of a determinate and sovereign body，he is not properly sovereign：for such habitual obedience consists not with that independence which is one of the essentials of sovereignty.And habitually obeying the laws of a certain and supreme body，he is really in a state of subjection to that certain and supreme body，though the other members of the body，together with the rest of the community，are commonly styled his subjects.It is mainly through the forms of procedure which obtain in the courts of justice，that he is commonly considered sovereign.He is clothed by the British constitution，or rather by the parliament of which he is a limb，with subordinate political powers of administering the law，or rather of supervising its administration.Infringements of the law are，therefore，in the style of procedure，offences against the king.In truth，they are not offences against the king，but against that sovereign body of king，lords，and commons，by which our positive law is directly or circuitously established.And to that sovereign body，and not to the king，the several members of the body，together with the rest of the community，are truly subject.

But if sovereign or supreme power be incapable of legal limitation，or if every supreme government be legally absolute，wherein（it may be asked）doth political liberty consist，and how do the supreme governments which are commonly deemed free，differ from the supreme governments which are commonly deemed despotic？
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I answer，that political or civil liberty is the liberty from legal obligation，which is left or granted by a sovereign government to any of its own subjects：and that，since the power of the government is incapable of legal limitation，the government is legally free to abridge their political liberty，at its own pleasure or discretion.I say it is legally
 free to abridge their political liberty，at its own pleasure or discretion.For a government may be hindered by positive morality
 from abridging the political liberty which it leaves or grants to its subjects：and it is bound by the law of God
 ，as known through the principle of utility，not to lead them with legal duties which general utility condemns.-There are kinds of liberty from legal obligation，which will not quadrate with the foregoing description：for persons in a state of nature are independent of political duty，and independence of political duty is one of the essentials of sovereignty.But political
 or civil
 liberty supposes political society，or supposes a πóλcs or civitas
 ：and it is the liberty from legal obligation which is left by a state to its subjects，rather than the liberty from legal obligation which is inherent in sovereign power.

Political or civil liberty has been erected into an idol，and extolled with extravagant praises by doting and fanatical worshippers.But political or civil liberty is not more worthy of eulogy than political or legal restraint.Political or civil liberty，like political or legal restraint，may be generally useful，or generally pernicious；and it is not as being liberty，but as conducing to the general good，that political or civil liberty is an object deserving applause.

To the ignorant and bawling fanatics who stun you with their pother about liberty，political or civil liberty seems to be the principal end for which government ought to exist.But the final cause or purpose for which government ought to exist，is the furtherance of the common weal to the greatest possible extent.And it must mainly attain the purpose for which it ought to exist，by two sets of means：first
 ，by conferring such rights on its subjects as general utility commends，and by imposing such relative duties（or duties corresponding to the rights）as are necessary to the enjoyment of the former：secondly
 ，by imposing such absolute duties（or by imposing such duties without corresponding rights）as tend to promote the good of the political community at large，although they promote not specially the interests of determinate parties.

Now he who is clothed with a legal right，is also clothed with a political liberty：that is to say，he has the liberty from legal obligation，which is necessary to the enjoyment of the right.Consequently，in so far as it attains its appropriate purpose by conferring rights upon its subjects，government attains that purpose through the medium of political liberty.But since it must impose a duty wherever it confers a right，and should also impose duties which have no corresponding rights，it is less through the medium of political liberty，than through that of legal restraint，that government must attain the purpose for which it ought to exist.To say that political liberty ought to be its principal end，or to say that its principal end ought to be legal restraint，is to talk absurdly：for each is merely a mean to that furtherance of the common weal，which is the only ultimate object of good or beneficent sovereignty.But though both propositions are absurd，the latter of the two absurdities is the least remote from the truth.—As I shall show hereafter，political or civil liberties rarely exist apart from corresponding legal restraints.Where persons in a state of subjection are free from legal duties，their liberties（generally speaking）would be nearly useless to themselves，unless they were protected in the enjoyment of their liberties，by legal duties on their fellows：that is to say，unless they had legal rights（importing such duties on their fellows）to those political liberties which are left them by the sovereign government.I am legally free，for example，to move from place to place，in so far as I can move from place to place consistently with my legal obligations：but this my political liberty would be but a sorry liberty unless my fellow-subjects were restrained by a political duty from assaulting and imprisoning my body.Through the ignorance or negligence of a sovereign government，some of the civil liberties which it leaves or grants to its subjects，may not be protected against their fellows by answering legal duties：and some of those civil liberties may perhaps be protected sufficiently by religious and moral obligations.But，speaking generally，a political or civil liberty is coupled with a legal right to it：and，consequently，political liberty is fostered by that，very political restraint from which the devotees of the idol liberty are so fearfully and blindly averse.
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From the nature of political or civil liberty，I turn to the supposed difference between free and despotic governments.

Every supreme government is free
 from legal restraints：or（what is the same proposition dressed in a different phrase）every supreme government is legally despotic.
 The distinction，therefore，of governments into free
 and despotic
 ，can hardly mean that some of them are freer from restraints than others：or that the subjects of the governments which are denominated free，are protected against their governments by positive law.

Nor can it mean that the governments which are denominated free，leave or grant to their subjects more of political liberty than those which are styled despotic.For the epithet free
 importing praise，and the epithet despotic
 importing blame，they who distinguish governments into free and despotic，suppose that the first are better than the second.But inasmuch as political liberty may be generally useful or pernicious，we cannot infer that a government is better than another government，because the sum of the liberties which the former leaves to its subjects，exceeds the sum of the libraries which are left to its subjects by the latter.The excess in the sum of the liberties which the former leaves to its subjects，may be purely mischievous.It may consist of freedom from restraints which are required by the common weal；and which the government would lay upon its subjects，if it fulfilled its duties to the Deity.In consequence，for example，of that mischievous freedom，its subjects may be guarded inadequately against one another，or against attacks from external enemies.

They who distinguish governments into free and despotic，probably mean this：

The rights which a government confers，and the duties which it lays on its subjects，ought to be conferred and imposed for the advancement of the common weal，or with a view to the aggregate happiness of all the members of the society.But in every political society，the government deviates，more or less，from that ethical principle or maxim.In conferring rights and imposing duties，it more or less disregards the common or general weal，and looks，with partial affection，to the peculiar and narrower interests of a portion or portions of the community.—Now the governments which deviate less from that ethical principle or maxim，are better than the governments which deviate more.But，according to the opinion of those who make the distinction in question，the governments which deviate less from that ethical principle or maxim，are popular
 governments（in the largest sense of the expression）：meaning by a popular
 government（in the largest sense of the expression），any aristocracy（limited monarchy or other）which consists of such a number of the given political community as bears a large proportion to the number of the whole society.For it is supposed by those who make the distinction in question，that，where the government is democratical or popular，the interests of the sovereign number，and the interests of the entire community，are nearly identical，or nearly coincide：but that，where the government is properly monarchical，or where the supreme powers reside in a comparatively few，the sovereign one or number has numerous sinister interests，or interests which are not consistent with the good or weal of the general.—According，therefore，to those who make the distinction in question the duties which a government of many lays upon its subjects，are more consonant to the general good than the duties which are laid upon its subjects by a government of one or a few.Consequently，though it leaves or grants not to its subjects，more of political liberty than is left or granted to its subjects by a government of one or a few，it leaves or grants to its subjects more of the political liberty which conduces to the common weal
 .But，as leaving or granting to its subjects more of that useful
 liberty，a government of many may be styled free
 ：whilst，as leaving or granting to its subjects less of that useful
 liberty，a government of one or a few may be styled not free
 ，or may be styled despotic
 or absolute.
 Consequently，a free
 government，or a good
 government，is a democratical or popular government（in the largest sense of the expression）：whilst a despotic
 government，or a bad
 government，is either a monarchy properly so called，or any such narrow aristocracy（limited monarchy or other）as is deemed an oligarchy.

They who distinguish governments into free and despotic，are therefore lovers of democracy.By the epithet free
 ，as applied to governments of many，they mean that governments of many are comparatively good
 ：and by the epithet despotic
 ，as applied to monarchies or oligarchies，they mean that monarchies or oligarchies are comparatively bad.
 The epithets free
 and despotic
 are rarely，I think，employed by the lovers of monarchy or oligarchy.If the lovers of monarchy or oligarchy did employ those epithets，they would apply the epithet free
 to governments of one or a few，and the epithet despotic
 to governments of many.For they think the former comparatively good
 ，and the latter comparatively bad
 ；or that monarchical or oligarchical governments are better adapted than popular，to attain the ultimate purpose for which governments ought to exist.They deny that the latter are less misled than the former，by interests which are not consistent with the common or general weal：or，granting that excellence to governments of many，they think it greatly outweighed by numerous other excellences which they ascribe to governments of one or to governments of a few.

But with the respective merits or demerits of various forms of government，I have no direct concern.I have examined the current distinction between free and despotic governments，because it is expressed in terms which are extremely inappropriate and absurd，and which tend to obscure the independence of political or legal obligation，that is common to sovereign governments of all forms or kinds.

That the power of a sovereign is incapable of legal limitation，has been doubted，and even denied.But the difficulty，like thousands of others，probably arose from a verbal ambiguity.—The foremost individual member of a so called limited monarchy，is styled improperly monarch
 or sovereign.
 Now the power of a monarch or sovereign，thus improperly so styled，is not only capable of legal limitations，but is sometimes actually limited by positive law.But monarchs or sovereigns，thus improperly so styled，were confounded with monarchs，and other sovereigns，in the proper acceptation of the terms.And since the power of the former is capable of legal limitations，it was thought that the power of the latter might be bounded by similar restraints.
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Whatever may be its origin，the error is remarkable.For the legal independence of monarchs in the proper acceptation of the term，and of sovereign bodies in their corporate and sovereign capacities，not only follows inevitably from the nature of sovereign power，but is also asserted expressly by renowned political writers of opposite parties or sects：by celebrated advocates of the governments which are decked with the epithet free
 ，as by celebrated advocates of the governments which are branded with the epithet despotic
 .
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‘If it be objected（says Sidney）that I am a defender of arbitrary powers，I confess I cannot comprehend how any society can be established or subsist without them.The difference between good and ill governments is not，that those of one sort have an arbitrary power which the others have not；for they all have it；but that in those which are well constituted，this power is so placed as it may be beneficial to the people.’

‘It appeareth plainly（says Hobbes）to my understanding，that the soveraign power whether placed in one man，as in monarchy，or in one assembly of men，as in popular and aristocraticall commonwealths，is as great as men can be imagined to make it.And though of so unlimited a power men may fancy many evill consequences，yet the consequence of the want of it，which is warre of every man against his neighbour，is much worse.The condition of man in this life shall never be without inconveniences：but there happeneth in no commonwealth any great inconvenience，but what proceeds from the subjects'disobedience.And whosoever，thinking soveraign power too great，will seek to make it lesse，must subject himselfe to a power which can limit it：that is to say，to a greater.’—‘One of the opinions（says the same writer）which are repugnant to the nature of a commonwealth，is this：that he who hath the soveraign power is subject to the civill lawes.It is true that all soveraigns are subject to the lawes of nature；because such lawes be Divine，and cannot by any man，or by any commonwealth，be abrogated.But to the civill lawes，or to the lawes which the soveraign maketh，the soveraign is not subject：for if he were subject to the civil！lawes，he were subject to himselfe；which were not subjection，but freedom.The opinion now in question，because it setteth the civill lawes above the soveraign，setteth also a judge above him，and a power to punish him：which is to make a new soveraign；and，again，for the same reason，a third to punish the second；and so continually without end，to the confusion and dissolution of the commonwealth.’—‘The difference（says the same writer）between the kinds or forms of commonwealth，consisteth not in a difference between their powers，but in a difference between their aptitudes to produce the peace and security of the people：which is their end.’
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Before I discuss the origin of political government and society，I will briefly examine a topic allied to the liberty of sovereigns from political or legal restraints.

A sovereign government of one，or a sovereign government of a number in its collegiate and sovereign capacity，has no legal rights
 （in the proper acceptation of the term）against its own subjects
 .
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Every legal right is the creature of a positive law：and it answers to a relative duty imposed by that positive law，and incumbent on a person or persons other than the person or persons in whom the right resides.To every legal right，there are therefore three parties：The sovereign government of one or a number which sets the positive law，and which through the positive law confers the legal right，and imposes the relative duty：the person or persons on whom the right is conferred：the person or persons on whom the duty is imposed，or to whom the positive law is set or directed.—As I shall show hereafter，the person or persons invested with the right，are not necessarily members of the independent political society wherein the author of the law is sovereign or supreme.The person or persons invested with the right，may be a member or members，sovereign or subject，of another society political and independent.But（taking the proposition with the slight correctives which I shall state hereafter）the person or persons on whom the duty is imposed，or to whom the law is set or directed，are necessarily members of the independent political society wherein the author of the law is sovereign or supreme.For unless the party burthened with the duty were subject to the author of the law，the party would not be obnoxious to the legal or political sanction by which the duty and the right are respectively enforced and protected.A government can hardly impose legal duties or obligations upon members of foreign societies：although it can invest them with legal rights，by imposing relative duties upon members of its own community.A party bearing a legal right，is not necessarily burthened with a legal trust.Consequently，a party may bear and exercise a legal right，though the party cannot be touched by the might or power of its author.But unless the opposite party，or the party burthened with the relative duty，could be touched by the might of its author，the right and the relative duty，with the law which confers and imposes them，were merely nominal and illusory.And（taking the proposition with the slight correctives which I shall state hereafter）a person obnoxious to the sanction enforcing a positive law，is necessarily subject to the author of the law，or is necessarily a member of the society，wherein the author is sovereign.

It follows from the essentials of a legal right，that a sovereign government of one，or a sovereign government of a number in its collegiate and sovereign capacity，has no legal rights（in the proper acceptation of the term）against its own subjects.

To every legal right，there are three several parties：namely，a party bearing the right；a party burthened with the relative duty；and a sovereign government setting the law through which the right and the duty are respectively conferred and imposed.A sovereign government cannot acquire rights through laws set by itself to its own subjects.A man is no more able to confer a right on himself，than he is able to impose on himself a law or duty.Every party bearing a right（divine，legal，or moral）has necessarily acquired the right through the might or power of another：that is to say，through a law and a duty（proper or improper）laid by that other party on a further and distinct party.Consequently，if a sovereign government had legal rights against its own subjects，those rights were the creatures of positive laws set to its own subjects by a third person or body.And，as every positive law is laid by a sovereign government on a person or persons in a state of subjection to itself，that third person or body were sovereign in that community whose own sovereign government bore the legal rights：that is to say，the community were subject to its own sovereign，and were also subject to a sovereign conferring rights upon its own.Which is impossible and absurd.
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But so far as they are bound by the law of God to obey their temporal sovereign，a sovereign government has rights divine
 against its own subjects：rights which are conferred upon itself，through duties which are laid upon its subjects，by laws of a common superior.And so far as the members of its own community are severally constrained to obey it by the opinion of the community at large，it has also moral rights
 （or rights arising from positive morality）against its own subjects severally considered：rights which are conferred upon itself by the opinion of tile community at large，and which answer to relative duties laid upon its several subjects by the general or prevalent opinion of the same indeterminate body.

Consequently，when we say that a sovereign government，as against its own subjects，has or has not a right
 to do this or that，we necessarily mean by a right
 （supposing we speak exactly），a right divine
 or moral：
 we necessarily mean（supposing we speak exactly），that it has or has not a right derived from a law of God，or derived from a law improperly so called which the general opinion of the community sets to its members severally.

But when we say that a government，as against its own subjects，has or has not a right
 to do this or that，we not uncommonly mean that we deem the act in question generally useful
 or pernicious.
 This application of the term right
 ，resembles an application of the term justice
 to which I have adverted above.—An act which conforms to the Divine law，is styled，emphatically，just：an act which does not，is styled，emphatically，unjust.And act which is generally useful，conforms to the Divine law as known through the principle of utility：an act which is generally pernicious，does not conform to the Divine law as known through the same exponent.Consequently，‘an act which is just or unjust，’and‘an act which is generally useful or generally pernicious，’are nearly equivalent expressions.—An act which a sovereign government has a Divine right to do，it，emphatically，has a right to do：if it has not a Divine right，it，emphatically，has not a right.An act which were generally useful，the Divine law，as known through the principle of utility，has conferred on the sovereign government a right to do：an act which were generally pernicious，the Divine law，as known through the same exponent，has not conferred on the sovereign government a right to do.Consequently，an act which the government has a right to do，is an act which were generally useful：as an act which the government has not a right to do，is an act which were generally pernicious.

To ignorance or neglect of the palpable truths which I have expounded in the present section，we may impute a pernicious jargon that was current in our own country on the eve of her horrible war with her North American children.By tile great and small rabble in and out of parliament，it was said that the government sovereign in Britain was also sovereign in the colonies；and that，since it was sovereign in the colonies，it had a right
 to tax their inhabitants.It was objected by Mr.Burke to the project of taxing their inhabitants，that the project was inexpedient
 ：pregnant with probable evil to the inhabitants of the colonies，and pregnant with probable evil to the inhabitants of the mother country.But to that most rational objection，the sticklers for the scheme of taxation returned this asinine answer.They said that the British government has a right
 to tax the colonists；and that it ought not to be withheld by paltry considerations of expediency
 ，from enforcing its sovereign right against its refractory subjects.—Now，assuming that the government sovereign in Britain was properly sovereign in the colonies，it had no legal right to tax its colonial subjects；although it was not restrained by positive law，from dealing with its colonial subjects at its own pleasure or discretion.If，then，the sticklers for the scheme of taxation had any determinate meaning，they meant that the British government was empowered by the law of God to tax its American subjects.But it had not a Divine right to tax its American subjects，unless the project of taxing them accorded with general utility：for every Divine right springs from the Divine law；and to the Divine law，general utility is the index.Consequently，when the sticklers for the scheme of taxation opposed the right
 to expediency
 ，they opposed the right to the only test by which it was possible to determine the reality of the right itself.
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A sovereign government of one，or a sovereign government of a number in its collegiate and sovereign capacity，may appear in the character of defendant，or may appear in the character of demandant，before a tribunal of its own appointment，or deriving jurisdiction from itself.But from such an appearance of a sovereign government，we cannot infer that the government lies under legal duties，or has legal rights against its own subjects.

Supposing that the claim of the plaintiff against the sovereign defendant were truly founded on a positive law，it were founded on a positive law set to the sovereign defendant by a third person or body：or（changing the phrase）the sovereign defendant would be in a state of subjection to another and superior sovereign.Which is impossible and absurd.—And supposing that the claim of the sovereign demandant were truly founded on a positive law，it were founded on a positive law set by a third party to a member，or members of the society wherein the demandant is supreme：or（changing the phrase）the society subject to the sovereign demandant，were subject，at the same time，to another supreme government.Which is also impossible and absurd.

Besides，where the sovereign government appears in the character of defendant，it appears to a claim founded on a so called law which it has set to itself.It therefore may defeat the claim by abolishing the law entirely，or by abolishing the law in the particular or specific case.—Where it appears in the character of demandant，it apparently founds its claim on a positive law of its own，and it pursues its claim judicially.But although it reaches its purpose through a general and prospective rule，and through the medium of judicial procedure，it is legally free to accomplish its end by an arbitrary or irregular exercise of its legally unlimited power.

The rights which are pursued against it before tribunals of its own，and also the rights which it pursues before tribunals of its own，are merely analogous
 to legal rights（in the proper acceptation of the term）：or（borrowing the brief and commodious expressions by which the Roman jurists commonly denote an analogy）they are legal rights quasi
 ，or legal rights uti
 .—The rights which are pursued against it before tribunals of its own，it may extinguish by its own authority.But，this notwithstanding，it permits the demandants to prosecute their claims：And it yields to those claims，when they are established judicially，as if
 they were truly founded on positive laws set to itself by a third and distinct party.—The rights which it pursues before tribunals of its own，are powers which it is free to exercise according to its own pleasure.But，this notwithstanding，it prosecutes its claims through the medium of judicial procedure，as if
 they were truly founded on positive laws set to the parties defendant by a third person or body.
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The foregoing explanation of the seeming legal rights which are pursued against sovereign governments before tribunals of their own，tallies with the style of judicial procedure，which，in all or most nations，is observed in cases of the kind.The object of the plaintiff's claim is not demanded as of right，but is begged of the sovereign defendant as a grace or favour.

In our own country，claims pursued judicially against our own king are presented to the courts of justice in the same or a similar style.The plaintiff petitions
 the royal defendant to grant him his so called right：or he shows
 to the royal defendant his so called right and injury，and prays the royal defendant to yield him fitting redress.—But where a claim is pursued judicially against our own king，this mendicant style of presenting the claim is merely accidental.It arises from the mere accident to which I have adverted already：namely，that our own king，though not properly sovereign，is completely free in fact from legal or political duties.Since he is free in fact from every legal obligation，no one has a legal right（in the proper acceptation of the term）against the king：for if any had a legal right against the king，the king were necessarily subject to an answering legal duty.But seeing that our own king is merely a limb of the parliament，and is virtually in a state of subjection to that sovereign body or aggregate，he is capable of legal duties：that is to say，duties imposed upon him by that sovereign body or aggregate in its collegiate and sovereign character.For the same reason，he is capable of legal rights：that is to say，rights conferred upon him by that sovereign body or aggregate，and answering to relative duties imposed by the same body on others of its own subjects.Accordingly，the king has legal rights against others of his fellow subjects：though by reason of his actual exemption from every legal obligation，none of his fellow subjects have legal rights against him.

Though a sovereign government of one，or a sovereign government of a number in its collegiate and sovereign capacity，cannot have legal rights against its own subjects，it may have a legal right against a subject or subjects of another sovereign government.
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For seeing that a legal or political right is not of necessity saddled with a legal or political trust，the positive law conferring the right may not be set to the government on which the right is conferred.The law conferring the right（as well as the relative duty answering to the right）may be laid or imposed exclusively on the subject or subjects of the government by which the right is imparted.The possession of a legal or political right against a subject or subjects of another sovereign government，consists，therefore，with that independence which is one of the essentials of sovereignty.And since the legal right is acquired from another government，and through a law which it sets to a subject or subjects of its own，the existence of the legal right implies no absurdity.It is neither acquired through a positive law set by tile government which acquires it，nor through a positive law set by another government to a member or members of the society wherein the acquirer is supreme.
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I now have defined or determined the general notion of sovereignty，including the general notion of independent political society：And，in order that I might further elucidate the nature or essence of sovereignty，and of the independent political society which sovereignty implies，I have considered the possible forms of supreme political government with the limits，real or imaginary，of supreme political power.To complete my intended disquisition on the nature or essence of sovereignty，and of the independent political society that sovereignity implies，I proceed to the origin or causes of the habitual or permanent obedience，which，in every society political and independent，is rendered by the bulk of the community to the monarch or sovereign number.In other words，I proceed to the origin or causes of political government and society.

The proper purpose or end of a sovereign political government，or the purpose or end for which it ought to exist，is the greatest possible advancement of human happiness：Though，if it would duly accomplish its proper purpose or end，or advance as far as is possible the weal or good of mankind，it commonly must labour directly and particularly to advance as far as is possible the weal of its own community.

The good of the universal society formed by mankind，is the aggregate good of the particular societies into which mankind is divided：just as the happiness of any of those societies is the aggregate happiness of its single or individual members.Though，then the weal of mankind is the proper object of a government，or though the test of its conduct is the principle of general utility，it commonly ought to consult directly and particularly the weal of the particular community which the Deity has committed to its rule.If it truly adjust its conduct to the principle of general utility，it commonly will aim immediately at the particular and more precise，rather than the general and less determinate end.

It were easy to show，that the general and particular ends never or rarely conflict.Universally，or nearly universally，the ends are perfectly consistent，or rather are inseparably connected.An enlightened regard for the common happiness of nations，implies an enlightened patriotism；whilst the stupid and atrocious patriotism which looks exclusively to country，and would further the interests of country at the cost of all other communities，grossly misapprehends and frequently crosses the interests that are the object of its narrow concern.—But the topic which I now have suggested，belongs to the province of ethics，rather than the province of jurisprudence.It belongs especially to the peculiar department of ethics，which is concerned with international morality：which affects to determine the morality that ought to obtain between nations，or to determine the international morality commended by general utilty.
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From the proper purpose or end of a sovereign political government，or from the purpose or end for which it ought to exist，we may readily infer the causes of that habitual obedience which would be paid to the sovereign by the bulk of an enlightened society.Supposing that a given society were adequately instructed or enlightened，the habitual obedience to its government which was rendered by the bulk of the community，would exclusively arise from reasons bottomed in the principle of utility.If they thought the government perfect，or that the government accomplished perfectly its proper purpose or end，this their conviction or opinion would be their motive to obey.If they deemed the government faulty，a fear that the evil of resistance might surpass the evil of obedience，would be their inducement to submit；for they would not persist in their obedience to a government which they deemed imperfect，if they thought that a better government might probably be got by resistance，and that the probable good of the change outweighed its probable mischief.Since every actual society is inadequately instructed or enlightened，the habitual obedience to its government which is rendered by the bulk of the community，is partly the consequence of custom：They partly pay that obedience to that present or established government，because they，and perhaps their ancestors，have been in the habit of obeying it.Or the habitual obedience to the government which is rendered by the bulk of the community，is partly the consequence of prejudices：meaning by‘prejudices，’opinions and sentiments which have no foundation whatever in the principle of general utility.If，for example，the government is monarchical，they partly pay that obedience to that present or established government because they are fond of monarchy inasmuch as it is monarchy，or because they are fond of the race from which the monarch has descended.Or if，for example，the government is popular，they partly pay that obedience to that present or established government，because they are fond of democracy inasmuch as it is democracy，or because the word‘republic’captivates their fancies and affections.

But though that habitual obedience is partly the consequence of custom，or though that habitual obedience is partly the consequence of prejudices，it partly arises from a reason bottomed in the principle of utility.
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 It partly arises from a perception，by the generality or bulk of the community，of the expediency of political government：or （changing the phrase）it partly arises from a preference，by the generality or bulk of the community，of any government to anarchy.If，for specific reasons，they are attached to the established government，their general perception of the utility of government concurs with their special attachment.If they dislike the established government，their general perception of the utility of government controls and masters their dislike.They detest the established government：but if they would change it for another by resorting to resistance，they must travel to their object through an intervening anarchy which they detest more.

The habitual obedience to the government which is rendered by the bulk of the community，partly arises，therefore，in almost every society，from the cause which I now have described：namely，a perception，by the bulk of the community，of the utility of political government，or a preference by the bulk of the community，of any government to anarchy.And this is the only cause of the habitual obedience in question，which is common to all societies，or nearly all societies.It therefore is the only cause of the habitual obedience in question，which the present general disquisition can properly embrace.The causes of the obedience in question which are peculiar to particular societies，belong to the province of statistics，or the province of particular history.

The only general cause of the permanence
 of political governments，and the only general cause of the origin
 of political governments，are exactly or nearly alike.Though every government has arisen in part from specific or particular causes，almost every government must have arisen in part from the following general cause：namely，that the bulk of the natural society from which the political was formed，were desirous of escaping to a state of government，from a state of nature or anarchy.If they liked specially the government to which they submitted，their general perception of the utility of government concurred with their special inclination.If they disliked the government to which they submitted，their general perception of the utility of government controlled and mastered their repugnance.

The specific or particular causes of specific or particular governments，are rather appropriate matter for particular history，than for the present general disquisition.

According to a current opinion（or according to a current expression），the permanence and origin of every government are owing to the people's consent：
 that is to say，every government continues through the consent
 of the people，or the bulk of the political community：and every government arises through the consent
 of the people，or the bulk of the natural society from which the political is formed.According to the same opinion dressed in a different phrase，the power of the sovereign flows from the people，or the people is the fountain of sovereign power.
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Now the permanence of every government depends on the habitual obedience which it receives from the bulk of the community.For if the bulk of the community were fully determined to destroy it，and to brave and endure the evils through which they must pass to their object，the might of the government itself，with the might of the minority attached to it，would scarcely suffice to preserve it，or even to retard its subversion.And though it were aided by foreign governments，and therefore were more than a match for the disaffected and rebellious people，it hardly could reduce them to subjection，or constrain them to permanent obedience，in case they hated it mortally，and were prepared to resist it to the death.—But all obedience is voluntary
 or free
 ，or every party who obeys consents
 to obey.In other words，every party who obeys wills
 the obedience which he renders，or is determined to render it by some motive
 or another.That acquiescence which is purely involuntary，or which is purely the consequence of physical compulsion or restraint，is not obedience or submission.If a man condemned to imprisonment were dragged to the prison by the jailers，he would not obey or submit.But if he were liable to imprisonment in the event of his refusing to walk to it，and if he were determined to walk to it by a fear of that further restraint，the man would render obedience to the sentence or command of the judge.Moved by his dislike of the contingent punishment，he would consent
 to the infliction of the present.—Since，then，a government continues through the obedience of the people，and since the obedience of the people is voluntary or free，every government continues through the consent
 of the people，or the bulk of the political society If they like the government，they are determined to obey it habitually or to consent
 to its continuance，by their special inclination or attachment.If they hate the government，they are determined to obey it habitually，or to consent
 to its continuance，by their dread of a violent revolution.They consent to what they abhor，because they avoid thereby what they abhor more.—As correctly or truly apprehended，the position‘that every government continues through the people，s consent
 ，’merely amounts to this：That，in every society political and independent，the people are determined by motives of some description or another，to obey their government habitually：and that，if the bulk of the community ceased to obey it habitually，the government would cease to exist.

But the position in question，as it is often understood，is taken with one or another of the two following meanings.

Taken with the first of those meanings，the position amounts to this：That the bulk of every community，without inconvenience to themselves，can abolish the established government：and that being able to abolish it without inconvenience to themselves，they yet consent to its continuance or pay it habitual obedience.Or，taken with the first of those meanings，the position amounts to this：That the bulk of every community approve of the established government，or prefer it to every government which could be substituted for it：and that they consent to its continuance，or pay it habitual obedience，by reason of that their approbation or by reason of that their preference.As thus understood，the position is ridiculously false：the habitual obedience of the people in most or many communities，arising wholly or partly from their fear of the probable evils which they might suffer by resistance.

Taken wtih the second of those meanings，the position amounts to this：That，if the bulk of a community dislike the established government，the government ought
 not to continue：or that，if the bulk of a community dislike the established government，the government therefore is bad or pernicious，and the general good of the community requires its abolition.And，if every actual society were adequately instructed or enlightened，the position，as thus understood，would approach nearly to the truth.For the dislike of an enlightened people towards their established government，would beget a violent presumption that the government was faulty or imperfect.But，in every actual society，the government has neglected to instruct the people in sound political science；or pains have been taken by the government，or the classes that influence the government，to exclude the bulk of the community from sound political science，and to perpetuate or prolong the prejudices which weaken and distort their undertakings.Every society，therefore，is inadequately instructed or enlightened：And，in most or many societies the love or hate of the people towards their established government would scarcely beget a presumption that the government was good or bad.An ignorant people may love their established government，though it positively crosses the purpose for which it ought to exist：though，by cherishing pernicious institutions and fostering mischievous prejudices，it positively prevents the progress in useful knowledge and in happiness，which its subjects would make spontaneously if it simply were careless of their good.If the goodness of an established government be proportioned to the love of the people，the priest-bestridden government of besotted Portugal or Spain is probably the best of governments：As weighed against Miguel and Ferdinand，Trajan and Aurelius，or Frederic and Joseph，were fools and malignant tyrants.And as an ignorant people may love their established government，though it positively crosses the purpose for which it ought to exist，so may an ignorant people hate their established government，though it labours strenuously and wisely to further the general weal.The dislike of the French people to the ministry of the godlike Turgot，amply evinces the melancholy truth.They stupidly thwarted the measures of their warmest and wisest friend，and made common cause with his and their enemies：with the rabble of nobles and priests who strove to uphold misrule，and to crush the reforming ministry with a load of calumny and ridicule.

That the permanence
 of every government is owing to the people's consent，and that the origin
 of every government is owing to the people's consent，are two positions so closely allied，that what I have said of the former will nearly apply to the latter.

Every government has arisen through the consent
 of the people，or the bulk of the natural society from which the political was formed.For the bulk of the natural society from which a political is formed，submit freely
 or voluntarily
 to the inchoate political government.Or（changing the phrase）their submission is a consequence of motives
 ，or they will
 the submission which they render.

But a special approbation of the government to which they freely submit，or a preference of that government to every other government，may not be their motive to submission.Although they submit to it freely，the government perhaps is forced upon them：that is to say，they could not withhold their submission from that particular government，unless they struggled through evils which they are loath to endure，or unless they resisted to the death.Determined by a fear of the evils which would follow a refusal to submit（and，probably，by a general perception of the utility of political government），they freely submit to a government from which they are specially averse.

The expression‘that every government arises through the people，s consent
 ，’is often uttered with the following meaning：That the bulk of a natural society about to become a political，or the inchoate subjects of an inchoate political government，promise
 ，expressly or tacitly，to obey the future sovereign.The expression，however，as uttered with the meaning in question，confounds consent
 and promise
 ，and therefore is grossly incorrect.That the inchoate subjects of every inchoate government will
 or consent
 to obey it，is one proposition：that they promise expressly or tacitly，to render it obedience，is another proposition.Inasmuch as they actually obey，they will or consent to obey：or their will or consent to obey，is evinced by their actual obedience.But a will to render obedience，as evinced by actual obedience，is not of necessity a tacit promise to render it：although by a promise to render obedience，a will or consent to render it is commonly expressed or intimated.

That the inchoate subjects of every inchoate government promise
 to render it obedience，is a position involved by an hypothesis which I shall examine in the next section.

In every community ruled by a monarch，the subject members of the community lie under duties to the monarch；and in every community ruled by a sovereign body，the subject members of the community（including the several members of the body itself），lie under duties to the body in its collective and sovereign capacity.In every community ruled by a monarch，the monarch lies under duties towards his subjects：and in every community ruled by a sovereign body，the collective and sovereign body lies under duties to its subjects（including its own members considered severally）.
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The duties of the subjects towards the sovereign government，are partly religious，partly legal，and partly moral.

The religious duties of the subjects towards the sovereign government，are creatures of the Divine law as known through the principle of utility.If it thoroughly accomplish the purpose for which it ought to exist，or further the general weal to the greatest possible extent，the subjects are bound religiously to pay it habitual obedience.And，if the general good which probably would follow submission outweigh the general good which probably would follow resistance，the subjects are bound religiously to pay it habitual obedience，although it accomplish imperfectly its proper purpose or end.—The legal duties of the subjects towards the sovereign government，are creatures of positive laws which itself has imposed upon them，or which are incumbent upon them by its own authority and might.—The moral duties of the subjects towards the sovereign government，are creatures of positive morality.They mainly are creatures of laws（in the improper acceptance of the term）which the general opinion of the community itself sets to its several members.

The duties of the sovereign government towards the subjects are partly religious and partly moral.If it lay under legal duties towards the subjects，it were not a supreme，but were merely a subordinate government.

Its religious duties towards the subjects，are creatures of the Divine law as known through the principle of utility.It is bound by the Divine law as known through the principle of utility，to advance as far as is possible the weal or good of mankind：and，to advance as far as is possible the weal or good of mankind，it commonly must labour directly and particularly to advance as far is is possible the happiness of its own community.—Its moral duties towards the subjects，are creatures of positive morality.They mainly are creatures of laws（in the improper acceptation of the term）which the general opinion of its own community lays or imposes upon it.

It follows from the foregoing analysis，that the duties of the subjects towards the sovereign government，with the duties of the sovereign government towards the subjects，originate respectively in three several sources：namely，the Divine law（as indicated by the principle of utility），positive law，and positive morality.And，to my understanding，it seems that we account sufficiently for the origin of those obligations，when we simply refer them to those their obvious fountains.It seems to my understanding，that an ampler solution of their origin is not in the least requisite，and，indeed，is impossible.

But there are many writers on political government and society，who are not content to account for their origin，by simply referring them to those their manifest sources.It seems to the writers in question，that we want an ampler solution of the origin of those obligations，or，at least，of the origin of such of them as are imposed by the law of God.And，to find that ampler solution which they believe requisite，those writers resort to the hypothesis of the original covenant
 or contract
 ，or the fundamental civil pact
 .
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By the writers who resort to it，this renowned and not exploded hypothesis is imagined and rendered variously.But the purport or effect of the hypothesis，as it is imagined and rendered by most of those writers，may be stated generally thus：

To the formation of every society political and independent，or to the institution of every 7r6X.cs or civitas
 ，all its future members then in being are joint or concurring parties：for all are parties to an agreement in which it then originates，and which is also the basis whereon it afterwards rests.As being the necessary source of the independent political society，or as being a condition necessarily preceding its existence，this agreement of all is styled the original covenant
 ：

as being the necessary basis whereon，the civitas
 afterwards rests，it is styled pactum civile fundamentale
 .—In the process of making this covenant or pact，or the process of forming the society political and independent，there are three several stages：which three several stages may be described in the following manner.1.The future members of the community just about to be created，jointly resolve to unite themselves into an independent political society：signifying and determining withal the paramount purpose of their union，or even more or fewer of its subordinate or instrumental ends.And here I must briefly remark，that the paramount purpose of their union，or the paramount purpose of the community just about to be created，is the paramount purpose（let it be what it may）for which a society political and independent ought to be founded and perpetuated.By the writers who resort to the hypothesis，this paramount purpose or absolute end is conceived differently：their several conceptions of this purpose or end，differing with the several natures of their respective ethical systems.To writers who admit the system which I style the theory of utility，this purpose or end is the advancement of human happiness.To a multitude of writers who have flourished and flourish in Germany，the following is the truly magnificent though somewhat mysterious object of political government and society：namely，the extension over the earth，or over its human inhabitants，of the empire of right or justice.It would seem that this right or justice，like the good Ulpian's justice，is absolute，eternal，and immutable.It would seem that this right or justice is not a creature of law：that it was anterior to every law；exists independently of every law；and is the measure or test of all law and morality.Consequently，it is not the right or justice which is a creature of the law of God，and to which the name of‘justice’is often applied emphatically.It rather is a something，perfectly.selfexistent，to which his law conforms，or to which his law should conform.I，therefore，cannot understand it，and will not affect to explain it.Merely guessing at what it may be，I take it for the right or justice mentioned in a preceding note：I take it for general utility darkly conceived and expressed.Let it be what it may，it doubtless is excellently good，or is superlatively fair or high，or（in a breath）is pre-eminently worthy of praise.For，compared with the extension of its empire over mankind，the mere advancement of their happiness is a mean and contemptible object.2.Having resolved to unite themselves into an independent political society，all the members of the inchoate community jointly determine the constitution of its sovereign political government.In other words，they jointly determine the member or members in whom the sovereignty shall reside：and，in case they will that the sovereignty shall reside in more than one，they jointly determine the mode wherein the sovereign number shall share the sovereign powers.3.The process of forming the independent political society，or the process of forming its supreme political government，is completed by promises given and accepted：namely，by a promise of the inchoate sovereign to the inchoate subjects，by promises of the latter to the former，and by a promise of each of the latter to all and each of the rest.The promise made by the sovereign，and the promises made by the subjects，are made to a common object：namely，the accomplishment of the paramount purpose of the independent political society，and of such of its subordinate purposes as were signified by the resolution to form it.The purport of the promise made by the sovereign，and the purport of the promises made by the subjects，are，therefore，the following.The sovereign promises generally to govern to the paramount end of the independent political society：and，if any of its subordinate ends were signified by the resolution to form it，the sovereign moreover promises specifically to govern specifically to those subordinate ends.The subjects promise to render to the sovereign a qualified or conditional obedience：that is to say，to render to the sovereign all the obedience which shall consist with that paramount purpose and those subordinate purposes.—The resolution of the members to unite themselves into an independent political society，is styled pactum unionis.
 Their determination of the constitution or structure of the sovereign political government，is styled pactum constitutionis
 or pactum ordinationis.
 The promise of the sovereign to the subjects，with the promises of the subjects to the sovereign and to one another，are styled pactum subjectionis
 ：for，through the promises of the subjects，or through the promises of the subjects coupled with the promise of the sovereign，the former are placed completely in a state of subjection to the latter，or the relation of subjection and sovereignty arises between the parties.But of the so-called pact of union，
 the so-called pact constituent
 ，and the so-called pact of subjection
 ，the last only is properly a convention.The so-called pact of union and the so-called pact constituent are properly resolves or determinations introductory to the pact of subjection：the pact of subjection being the original covenant or the fundamental civil pact.—Through this original covenant，or this fundamental pact，the sovereign is bound（or at least is bound religiously）to govern as is mentioned above：and the subjects are bound（or，at least，are bound religiously）to render to the sovereign for the time being，the obedience above described.And the binding virtue of this fundamental pact is not confined to the founders of the independent political society.The binding virtue of this fundamental pact extends to the following members of the same community.For the promises which the founders of the community made for themselves respectively，import similar promises which they make for their respective successors.Through the promise made by the original sovereign，following sovereigns are bound（or at least，are bound religiously）to govern as is mentioned above.Through the promises made by the original subjects，following subjects are bound（or at least，are bound religiously）to render to the sovereign for the time being，the obedience above described.—In every society political and independent，the duties of the sovereign towards the subjects（or the religious duties of the sovereign towards the subjects）spring from an original covenant like that which I now have delineated：And in every society political and independent，the duties of the subjects towards the sovereign（or the religious duties of the subjects towards the sovereign）arise from a similar pact.Unless we suppose that such an agreement is incumbent on the sovereign and subjects，we cannot account adequately for those their respective obligations.Unless the subjects were held to render it by an agreement that they shall render it，the subjects would not be obliged，or would not be obliged sufficiently，to render to the sovereign the requisite obedience：that is to say，the obedience requisite to the accomplishment of the proper purpose or end of the independent political society.Unless the sovereign were held by an agreement to govern as is mentioned above，the sovereign would not be obliged，or would not be obliged sufficiently，from governing despotically or arbitrarily：that is to say，governing with little or no regard to the proper purpose or end of a supreme political government.

Such，I believe，is the general purport of the hypothesis，as it is imagined and rendered by most of the writers who resort to it.

But，as I have remarked above，the writers who resort to the hypothesis imagine and render it variously.—According，for example，to some of those writers，The orignal subjects，covenanting for themselves and their followers，promise obedience to the original and following sovereigns.But the original sovereign is not a promising party to the fundamental civil pact.The original sovereign does not agree with the subjects，that the sovereign powers shall be used to a given end or ends，or that those powers shall be used in a given mode or modes.—And by the different writers who render the hypothesis thus，the purport of the subjects，promises is imagined.For example：Some suppose that the obedience promised by the subjects，is the qualified or conditional obedience briefly described above；whilst others suppose that the obedience promised by the subjects，is an obedience passive or unlimited.—The writers，in short，who suppose an original covenant，think variously concerning the nature of the end for which a supreme government ought to exist.They think moreover variously concerning the extent of the obedience which a supreme government ought to receive from its subjects.And to his own opinion concerning the nature of that end，or to his own opinion concerning the extent of that obedience，each of the writers in question endeavours to shape the hypothesis.—But though the writers who resort to the hypothesis imagine and render it variously，they concur in this：That the duties of the subjects towards the sovereign（or the religious duties of the subjects towards the sovereign）are creatures of the original covenant.And the writers who fancy that the original sovereign was a promising party to the pact，also concur in this：That the duties of the sovereign towards the subjects（or the religious duties of the sovereign towards the subjects）are engendered by the same agreement.

A complete though concise exposition of the various forms or shapes in which various writers imagine and render the hypothesis，would fill a considerable volume.Besides，the ensuing strictures apply exactly，or may be fitted easily，to any original covenant that has been or can be conceived；although they are directed more particularly to the fancied original covenant which I have delineated above.My statement of the purport of the hypothesis，I，therefore，conclude here.And I now will suggest shortly a few of the conclusive objections to which the hypothesis is open.

1.To account for the duties of subjects towards their sovereign government，or for those of the sovereign government towards its subjects，or for those of each of the parties towards the other，is the scope of every writer who supposes an original covenant.—But，to account for the duties of subjects towards their sovereign government，or for those of the sovereign government towards its subjects，we need not resort to the hypothesis of a fundamental civil pact.We sufficiently account for the origin of those respective obligations，when we refer them simply（or without the supposition of an original covenant）to their apparent and obvious fountains：namely，the law of God，positive law，and positive morality.—Besides，although the formation of an independent political society were really preceded by a fundamental civil pact，scarce any of the duties lying thereafter on the subjects，or of the duties lying thereafter on the sovereign，would be engendered or influenced by that foregoing convention.—The hypothesis，therefore，of an original covenant，is needless，and is worse than needless.It affects to assign the cause of certain phænomena：namely，the duties of subjects towards their sovereign government，or the duties of the sovereign government towards its subjects，or the duties of each of the parties towards the other.But the cause which it assigns is superfluous；inasmuch as there are other causes which are at once obvious and adequate：And that superfluous cause is inefficient as well as superfluous，or could not have produced the phænomena whereof it is the fancied source.

It will appear from the following analysis，that，although the formation of an independent political society were really preceded by an original covenant，scarce any of the duties lying thereafter on the subjects，or of the duties lying thereafter on the sovereign，would be engendered or affected by that foregoing agreement.In other words，the covenant would hardly oblige（legally
 ，religiously
 ，or morally
 ）the original or following subjects，or the original or following sovereigns.

Every convention which obliges legally（or every contract properly so called）derives its legal efficacy from a positive law.Speaking exactly，it is not the convention that obliges legally，or that engenders the legal duty：but the law obliges legally，or engenders the legal duty，through the convention.In other words，the positive law annexes the duty to the convention：or it determines that duties of the given class shall follow conventions of the given description.—Consequently，if the sovereign government were bound legally
 by the fundamental civil pact，the legal duty lying on the government were the creature of a positive law：that is to say，the legal duty lying on the government were the creature of a positive law annexing the duty to the pact.And，seeing that a law set by the government to itself were merely a law through a metaphor，the positive law annexing the duty to the pact would be set to the sovereign government by another and superior sovereign.Consequently，the sovereign government legally bound by the pact would be in a state of subjection.—Through a positive law set by their own sovereign，the subjects might be bound legally to keep the original covenant.But the legal or political duty thus incumbent on the subjects，would properly proceed from the law set by their own sovereign，and not from the covenant itself.If they were bound legally to keep the original covenant，without a positive law set by their own sovereign，the subjects would be bound legally to keep the original covenant，through a positive law set by another sovereign：that is to say，they would be in a state of subjection to their own sovereign government，and also to a sovereign government conferring rights upon their own.

Every convention which obliges（properly or improperly），derives its efficacy from law（proper or improper）.As obliging legally，a convention derives its efficacy from law positive：As obliging religiously or morally，it derives its efficacy from the law of God or from positive morality.—Consequently，if the sovereign or subjects were bound religiously
 by the fundamental civil pact，the religious duty lying on the sovereign，or the religious duty lying on the subjects，would properly proceed from the Divine law，and not from the pact itself.The party bound religiously would be bound by the law of God through the original covenant：or the religious duty lying on the party，would be annexed to the original covenant by the law of God.

Now the proper absolute end of an independent political society，and the nature of the index to the law of God，are conceived differently by different men.But whatever be the absolute end of an independent political society，and whatever be the nature of the index to the law of God，the sovereign would be bound religiously，without an original covenant，to govern to that absolute end：whilst the subjects would be bound religiously，without an original covenant，to render to the sovereign the obedience which the accomplishment of the end might require.Consequently，whether it consisted or conflicted with that proper absolute end，the original covenant would not oblige religiously either of the two parties.—If the original covenant consisted with that absolute end，the original covenant would be superfluous，and therefore would be inoperative.The religious duties lying on the sovereign and subjects，would not be effects or consequences，mediately or immediately，of the fundamental civil pact.Inasmuch as the Divine law would impose those religious duties，although the pact had not been made，they would not be effects or consequences annexed to the pact by the law，or would not be imposed by the law through the pact.—If the original covenant conflicted with that absolute end，it would also conflict with the law which is the source of religious obligations，and would not oblige religiously the sovereign government or its subjects.

For example：Let us suppose that the principle of utility is the index to the law of God；and that，since the principle of utility is the index to the law of God，the greatest possible advancement of the common happiness or weal is the proper absolute end of an independent political society.Let us suppose，moreover，that the accomplishment of this absolute end was the scope of the original covenant.Now no religious obligation would be laid on the sovereign or subjects through the fundamental pact.For the sovereign would be bound religiously，without the fundamental pact，to govern to the very end at which its authors had aimed：whilst the subjects would be bound religiously，without the fundamental pact，to render to the sovereign the obedience which the accomplishment of the end might require.And if the accomplishment of this same end were not the scope of the pact，the pact would conflict with the law as known through the principle of utility，and would not oblige religiously either of the two parties.To make a promise which general utility condemns，is an offence against the law of God：but to break a promise of a generally pernicious tendency，is the fulfilment of a religious duty.

And though the original sovereign or the original subjects might have been bound religiously by the original covenant，why or how should it bind religiously the following sovereigns or subjects？Duties to the subjects for the time being，would be laid by the law of God on all the following sovereigns；and duties to the sovereign for the time being，would be laid by the law of God on all the following subjects：but why should those obligations be laid on those following parties，through the fundamental pact？through or in consequence of a pact made without their authority，and even without their knowledge？

Legal obligations often lie upon parties（as，for example，upon heirs or administrators），through or in consequence of promises made by other parties whose legal representatives they are：whose faculties or means of fulfilling obligations devolve or descend to them by virtue of positive law.And I perceive readily，why the legal obligations which are consequent on those promises，extend from the makers of the promises to the parties who legally represent them.It is expedient，for various reasons，that positive law should impose obligations on the makers of certain promises：and for the same，or nearly the same，reasons，it is expedient that the legal duties which are laid on the makers themselves，should pass to the parties who legally represent them，and who take their faculties or means.But I am unable to perceive，why or how a promise of the original sovereign or subjects should bind religiously the following sovereigns or subjects：Though I see that the cases of legal obligation to which I now have adverted，probably suggested the groundless conceit to those who devised the hypothesis of a fundamental civil pact.

If the sovereign were bound morally
 to keep the original covenant，the sovereign would be bound by opinions current amongst the subjects，to govern to the absolute end at which its authors had aimed：And if the subjects were bound morally
 to keep the original covenant，the subjects would be bound severally by opinions of the community at large，to render to the sovereign the obedience which the accomplishment of the end might require.But the moral obligations thus incumbent on the sovereign，with the moral obligations thus incumbent on the subjects，would not be engendered or affected by the original covenant.They would not be imposed by the positive morality of the community，through or in consequence of the pact.For the opinions obliging the sovereign to govern to that absolute end，with the opinions obliging the subjects to render that requisite obedience，would not be consequents of the pact，but would have been its antecedents：inasmuch as the pact itself would have been made by the founders of the community，because those very opinions were held by all or most of them.

We may，if we like，imagine and assume，that the fancied original covenant was conceived and constructed by its authors，with some particularity and precision：that，having determined the absolute end of their union，it specified some of the ends positive or negative，or some of the means or modes positive or negative，through which the sovereign government should rule to that absolute end.The founders，for example，of the independent political society（like the Roman people who adopted the Twelve Tables），might have adverted specially to the monstrous and palpable mischiefs of ex post facto
 legislation：and therefore the fancied covenant might have determined specially，that the sovereign government about to be formed should forbear from legislation of the kind.And if any of those positive or negative ends were specified by the original covenant，the promise of the subjects to render obedience to the sovereign，was made with special reservations；it was not extended to any of the cases wherein the sovereign might deviate from any of the subordinate ends which the covenant determined specially.

Now the bulk or generality of the subjects，in an independent political community，might think alike or uniformly concerning the absolute end to which their sovereign government ought to rule：and yet their uniform opinions concerning that absolute end might bind or control their sovereign very imperfectly.Notwithstanding the uniformity of their opinions concerning that absolute end，the bulk of the subjects might think variously concerning the conduct of their sovereign：since the proper absolute end of a sovereign political government，or the absolute end for which it ought to exist，is inevitably conceived in a form，or is inevitably stated in expressions，extremely abstract and vague.For example：The bulk or generality of the subjects might possibly concur in thinking，that the proper absolute end of their sovereign political government was the greatest possible advancement of the general or common weal：but whether a positive law made by it ex post facto
 did or did not comport with its proper absolute end，is clearly a question which they might answer variously，notwithstanding the uniformity of their opinions concerning that paramount purpose.Unless，then，the bulk of the subjects thought alike or uniformly concerning more or fewer of its proper subordinate ends，they hardly would oppose to the government，in any particular case，a uniform，simultaneous，and effectual resistance.Consequently，the sovereign government would not be affected constantly by the fear of an effectual resistance from the subject members of the community：and，consequently，their general and uniform opinions concerning its paramount purpose would bind or control it feebly.—But if the mass of the subjects thought alike or uniformly concerning more or fewer of its proper subordinate ends，the uniform opinions of the mass，concerning those subordinate ends，would probably control it.potently.Speaking generally，the proper subordinate ends of a sovereign political government（let those ends or means be what they may）may be imagined in forms，or may be stated in expressions，which are neither extremely abstract，nor extremely vague.Consequently，if the government ventured to deviate from any of the subordinate ends to which those uniform opinions were decidedly favourable，the bulk or generality of the subjects would probably unite in resenting，and even in resisting its measures：for if they tried its measures by one and the same standard，and if that standard or test were determinate and not dubious，their respective opinions concerning its measures would exactly or nearly tally.Consequently，a fear of encountering an effectual resistance，in case it should venture to deviate from any of those ends，would constantly hold the government to all the subordinate ends which the uniform opinions of the mass decidedly favoured.—The extent to which a government is bound by the opinions of its subjects，and the efficacy of the moral duties which their opinions impose upon it，therefore depend mainly on the two following causes：First，the number of its subordinate ends（or the number of the ends subserving its absolute end）concerning which the mass of its subjects think alike or uniformly：secondly，the degree of clearness and precision with which they conceive the ends in respect whereof their opinions thus coincide.The greater is that number，and the greater is that degree，the more extensively，and the more effectually，is the government bound or controlled by the positive morality of the community.

Now it follows from what I have premised，that，if an original covenant had determined clearly and precisely some of the subordinate ends whereto the sovereign should rule，the sovereign would be bound effectually by the positive morality of the community，to rule to the subordinate ends which the covenant had thus specified：supposing（I，of course，understand）that those same subordinate ends were favoured by opinions and sentiments which the mass of the subjects for the time being held and felt.And here（it might be argued）the sovereign would be bound morally to rule to those same ends，through the fundamental pact，or in consequence of the fundamental pact.For（it might be said）the efficacy of the opinions binding the sovereign government would mainly arise from the clearness and precision with which those same ends were conceived by the mass of the subjects；whilst the clearness and precision of their conceptions would mainly arise from the clearness and precision with which those same ends had been specified by the original covenant.It will，however，appear on a moment's reflection，that the opinions of the generality of the subjects，concerning those same ends，would not be engendered by but rather would have engendered the covenant：For if most of the subject founders of the independent political society had not been affected by opinions exactly similar，why were those same ends specially determined by the covenant of which those subject founders were the principal authors？And，granting that the clearness with which they were specified by the covenant would impart an answering clearness to the conceptions of the following subjects，that effect on the opinions held by the following subjects would not be wrought by the covenant as being a covenant or pact：
 that is to say，as being a promise，or mutual promises，proffered and accepted.
 That effect would be wrought by the covenant as being a luminous statement of those same subordinate ends.And any similar statement which might circulate widely（as a similar statement，for example，by a popular and respected writer），would work a similar effect on the opinions of the following subjects.Stating clearly and precisely those same subordinate ends，it would naturally give to their conceptions of those same subordinate ends a corresponding clearness and precision.

The following（I think）is the only，or nearly the only case，wherein an original covenant，as being a covenant or pact，might generate or influence any of the duties lying on the sovereign or subjects.

It might be believed by the bulk of the subjects，that an agreement or convention（or a promise proffered and accepted）has that mysterious efficacy which is expressly or tacitly ascribed to it by those who resort to the hypothesis of a fundamental civil pact.—It might be believed by the bulk of the subjects，that unless their sovereign government had promised
 so to govern，it would not be bound by the law of God，or would not be bound sufficiently by the law of God，to govern to what they esteemed its proper absolute end.It might be believed moreover by the bulk of the subjects，that the promise made by the original sovereign was a promise made in effect by each of the following sovereigns，and therefore it might be believed by the bulk of the subjects，that their sovereign government was bound religiously to govern to that absolute end，rather because it had promised
 to govern to that absolute end，than by reason of the intrinsic worth belonging to the end itself.—Now，if the mass of the subjects potently believed these positions，the duties of the government towards its subjects，which the positive morality of the community imposed upon it，would be engendered or affected by the original covenant.They would be imposed upon it，wholly or in part，because the original covenant had preceded or accompanied the institution of the independent political society.For if it departed from any of the ends determined by the original covenant，the mass of its subjects would be moved to anger（and perhaps to eventual rebellion），by its breach of its promise
 ，real or supposed，rather than by that misrule of which they esteemed it guilty.Its breach of its promise，as being a breach of a promise，would be the cause of their offence，wholly or in part.For they would impute to the promise，real or supposed，a proper and absolute worth；or they would care for the promise，real or supposed，without regard to its scope and tendency.

It appears from the foregoing analysis，that，although the formation of the independent political society had really been preceded by a fundamental civil pact，none of the legal
 or religious
 duties lying on the sovereign or subjects could be engendered or influenced by that preceding convention：that there is only a single case，or are only a few cases，wherein it could engender or influence any of the moral
 duties lying on the same parties.It will appear from the following analysis，that，where it might engender or influence，any of those moral
 duties，that preceding convention would probably be pernicious.

Of the duties of the sovereign towards the subjects，and of the duties of the subjects towards the sovereign，it is only those which are moral，or are imposed by positive morality，that any original covenant could possibly affect.And，considered with reference to those，an original covenant would be simply useless，or would be positively pernicious.

An original covenant would he simply useless，if it merely determined the absolute end of the sovereign political government：if it merely determined that the absolute end of the government was the greatest possible advancement of the common happiness or weal.For though the covenant might give uniformity to the opinions of the mass of the subjects，it would only affect their opinions concerning that absolute end：And，as I have shown already，the uniformity of their opinions concerning the paramount propose，would hardly influence the conduct of their sovereign political government.

But the covenant might specify some of the means，or some of the subordinate or instrumental ends，through which the government should rule to that its absolute end，or through which it should so rule as to further the common weal.And as specially determining any of those means，or any of the subordinate ends to which the government should rule，the original covenant would be simply useless，or would be positively pernicious.

For the opinions of the following members of the independent political community，concerning the subordinate ends to which the government should rule，would or would be not affected by the covenant or pact of the founders.

If the covenant of the founders of the community did not affect the opinions of its following members，the covenant would be simply useless.

If the covenant of the founders of the community did affect the opinions of its following members，the covenant probably would be positively pernicious.For the opinions of the following members would probably be affected by the covenant as being a covenant or pact made by the founders.They probably would impute to the subordinate ends specified by the original covenant，a worth extrinsic and arbitrary，or independent of their intrinsic merits.A belief that the specified ends were of a useful or beneficent tendency，or were ends tending to the furtherance of the common happiness or weal，would not be their reason，or would not be their only reason，for regarding the ends with respect.They probably would respect the specified ends，or probably would partly respect them，because the venerable founders of the independent political society（by the venerable covenant or pact which was the basis of the social fabric）had determined that those same ends were some of the ends or means through which the weal of the community might be furthered by its sovereign government.Now the venerable age or times wherein the community was founded，would probably be less enlightened（notwithstanding its claim to veneration）than any of the ensuing and degenerate ages through which the community might endure.Consequently，th6 following pernicious effect would be wrought by the original covenant.The opinions held in an age comparatively ignorant concerning the subordinate ends to which the government should rule，would influence，more or less，through the medium of the covenant，the opinions held，concerning those ends，in ages comparatively knowing.

—Let us suppose，for example，that the formation of the British community was preceded by a fundamental pact.Let us suppose（a‘most unforced’supposition），that the ignorant founders of the community deemed foreign commerce hurtful to domestic industry.Let us，therefore，suppose，moreover，that the government about to be formed promised for itself and its successors，to protect
 the industry of its own society，by forbidding and preventing the importation of foreign manufactures.Now if the fundamental pact made by our worthy ancestors were devoutly reverenced by many of ourselves，it would hinder the diffusion of sound œconomical doctrines through the present community.The present sovereign government would，therefore，be prevented by the pact，from legislating wisely and usefully in regard to our commercial intercourse with other independent nations.If the government attempted to withdraw the restrictions which the laws of preceding governments have laid on our foreign commerce，the fallacies which now are current，and the nonsense which now is in vogue，would not be the only fallacies，and would not be the only nonsense，wherewith the haters of improvement would belabour the audacious innovators.All who delighted in‘things ancient，9 would certainly accuse it of infringing a principle which was part of the very basis whereon the community rested：which the wise and venerable authors of the fundamental pact itself had formerly adopted and consecrated.Nay，the lovers of darkness assuredly would affirm，and probably would potently believe，that the government was incompetent
 to withdraw the restrictions which the laws of preceding governments have laid on our foreign commerce：that being，as it were，a privy
 of the first or original government，it was estopped
 by the solemn promise which that government had given.

Promises or oaths on the part of the original sovereign，or promises or oaths on the part of succeeding sovereigns，are not the efficient securities，moral or religious
 ，for beneficent government or rule.—The best of moral
 securities，or the best of the securities yielded by positive morality，would arise from a wide diffusion，through the mass of the subjects，of the soundest political science which the lights of the age could afford.If they conceived correctly the paramount end of their government，with the means or subordinate ends through which if must accomplish that end，none of its measures would be grossly foolish or wicked，and its conduct positive and negative would commonly be wise and beneficent.—The best of religious
 securities，or the best of the securities yielded by religious convictions，would arise from worthy opinions，held by rulers and subjects，concerning the wishes and purposes of the Good and Wise Monarch，and concerning the nature of the duties which he lays upon earthly sovereigns.

2.It appears from the foregoing strictures on the hypothesis of the original covenant，that the hypothesis is needless，and is worse than needless：that we are able to account sufficiently，without resorting to the hypothesis，for the duties of subjects towards their sovereign government，with the duties of the sovereign government towards its subjects；and that，though the formation of the independent political society had really been preceded by a fundamental civil pact，scarce any of those obligations would be engendered or influenced by that preceding agreement.It will appear from the following strictures，that the hypothesis of the fundamental pact is not only a fiction，but is a fiction approaching to an impossibility：that the institution of a πóλcs or civitas
 ，or the formation of a society political and independent，was never preceded or accompanied，and could hardly be preceded or accompanied，by an original covenant properly so called，or by aught resembling the idea of a proper original covenant.

Every convention properly so called，or every pact or agreement properly so called，consists of a promise
 （or mutual promises）proffered and accepted
 .Wherever mutual promises are proffered and accepted，there are，in strictness，two or more conventions：for the promise proffered by each，and accepted by the other of the agreeing parties，is of itself an agreement.But where the performance of either of the promises is made by either to depend on the performance of the other，the several conventions are cross or implicated conventions，and commonly are deemed，therefore，one convention.—Where one only of the agreeing parties gives or passes a promise，the promise which is proffered by the one，and which is accepted by the other，is，in the language of jurists，‘a convention unilateral.
 ’Where each of the agreeing parties gives or passes a promise，and the performance of either of the promises is made to depend on the performance of the other，the several promises respectively proffered and accepted，are，in the language of jurists，a‘convention bilateral.
 ’Where each of the agreeing parties gives or passes a promise，but the performance of either of the promises is not made to depend on the performance of the other，each of the several conventions is a separate unilateral convention，although the several conventions be made at one time.For example：If I promise you to render you a service，and if you accept the proffered promise，the promise proffered and accepted forms a convention unilateral.If I promise you
 to render you a service，and you promise me
 to render me a service therefor
 ，the promises respectively proffered，if they are respectively accepted，form a convention bilateral.If each of us promise the other to render the other a service，but the render of either of the services is not made to depend on the render of the other，the promises proffered and accepted are separate unilateral conventions，although they be proffered and accepted at one and the same time.—Since，then，a convention bilateral is formed by the implication of several unilateral conventions，every convention is properly a unilateral convention，or a promise proffered and accepted
 .

The essentials of a convention may be stated generally thus.1.The promisor，or the party who proffers the promise，promises the promisee，or the party to whom it is proffered，that he will do or perform some given act or acts，will forbear or abstain from some given act or acts，or will do or perform and also forbear or abstain.And the acts of forbearances which he promises，or the acts and forbearances which he promises，may be styled the object of his promise，and also the object of the convention.2.The promisor signifies
 to the promisee，that he intends
 to do the acts，or to observe the forbearances，which form the object of his promise.If he signifies this his intention by spoken or written words（or by signs which custom or usage has rendered equivalent to words），his proffered promise is express.
 If he signifies this his intention by signs of another nature，his proffered promise is still a genuine promise，but is implied
 or tacit.
 If，for example，I receive goods from a shopkeeper，telling him that I mean to pay for them，I promise expressly to pay for the goods which I receive：for I signify an intention to pay for them，through spoken or written language.Again：Having been accustomed to receive goods from the shopkeeper，and also to pay for the goods which I have been accustomed to receive，I receive goods which the shopkeeper delivers at my house，without signifying by words spoken or written（or by signs which custom or usage has rendered equivalent to words），any intention or purpose of paying for the goods which he delivers.Consequently，I do not promise expressly to pay for the particular goods.I promise，however，tacitly.For by receiving the particular goods，under the various circumstances which have preceded and accompanied the reception，I signify to the party who delivers them，my intention of paying for the goods，as decidedly as I should signify it if I told him that I meant to pay.The only difference between the express，and the tacit or im plied promise，lies in the difference between the natures of the signs through which the two intentions are respectively signified or evinced.3.The promisee accepts
 the proffered promise.In other words，he signifies
 to the promisor，expressly or tacitly，his belief
 or expectation
 that the latter will do or forbear agreeably to the intention or purpose which the latter has expressed or intimated.Unless the promise be accepted，or such a belief or expectation be signified expressly or tacitly，the promise is not a convention.If the acts or forbearances which form the object of the promise be afterwards done or observed，they are done or observed spontaneously by the promising party，or not by reason of the promise considered as such：for the promise would not be enforced（legally or morally）by a rational supreme government，or a sane public opinion.In the technical language of the Roman jurists，and by most of the modem jurists who are familiar with that technical language，a promise proffered but not accepted is styled a pollicitation.


Consequently，the main essentials of a convention are these：First，a signification
 by the promising party，of his intention
 to do the acts，or to observe the forbearances，which he promises to do or observe：secondly，a signification
 by the promisee，that he expects
 the promising party will fulfil the proffered promise.And that this signification of intention and this signification of expectation are of the very essence of a proper convention or agreement，will appear on a moment's reflection.

The conventions enforced by positive law or morality，are enforced legally or morally for various reasons.But of the various reasons for enforcing any convention，the following is always one.—Sanctions apart，a convention naturally
 raises in the mind of the promisee（or a convention tends
 to raise in the mind of the promisee），an expectation
 that its object will be accomplished：and to the expectation naturally raised by the convention，as he naturally shapes his conduct.Now，as much of the business of human life turns or moves upon conventions，frequent disappointments of those expectations which conventions naturally excite，would render human society a scene of baffled hopes，and of thwarted projects and labours.

To prevent disappointments of such expectations，is therefore a main object of the legal and moral rules whose direct and appropriate purpose is the enforcement of pacts or agreements.But the promisee would not entertain the expectation，unless the corresponding intention were signified by the promising party：and，unless the existence of the expectation were signified by the promisee，the promising party would not be apprised of its existence，although the proffered promise had actually raised it.Without the signification of the intention，there were no promise properly so called：without the signification of the expectation，there were no sufficient reason for enforcing the genuine promise which really may have been proffered.
 
[61]



It follows from the foregoing statement of the main essentials of a convention，that an original covenant properly so called，or aught resembling the idea of a proper original covenant，could hardly precede the formation of an independent political society.

According to the hypothesis of the original covenant，in so far as it regards the promise of the original sovereign，the sovereign promises to govern to the absolute end of the union（and，perhaps，to more or fewer of its subordinate or instrumental ends）.And the promise is proffered to，and is accepted by，all
 the original subjects.In case the inchoate government be a government of one，the promise passes from the monarch to all the members of the community（excepting the monarch himself）.In case the inchoate government be a government of a number，it passes from the sovereign body（in its collective and sovereign capacity）to all the subject members of the inchoate community（including the members of the body considered severally）.—According to the hypothesis of the original covenant，in so far as it regards the promise of the original subjects，they promise to render to the sovereign a passive and unlimited obedience，or they promise to render to the sovereign such a qualified obedience as shall consist with a given end or with given ends.And the promise of the subjects passes from all
 the subjects：from all and each of the subjects to the monarch or sovereign body，or from each of the subjects to all and each of the rest.In case the inchoate government be a government of one，it passes from all the members of the inchoate community（excepting the monarch）.In case the inchoate government be a government of a number，it passes from all the members of the inchoate community（including the several members of the sovereign body）.

Now it appears from the foregoing statement of the main essentials of a convention，that the promise of the sovereign to the subjects would not be a covenant properly，unless the subjects accepted it.
 But the subjects could hardly accept it，unless they apprehended its object.Unless they apprehended its object，it hardly could raise in their minds any determinate expectation：and unless it raised in their minds a determinate expectation，they hardly could signify virtually any determinate expectation，or could hardly accept virtually the proffered promise.The signs of acceptance which might actually fall from them，would not be signs of virtual acceptance，but would be in reality unmeaning noise or show.—Now the ignorant and weaker portion of the inchoate community（the portion，for example，which was not adult）could hardly apprehend the object of the sovereign's promise，whether the promise were general or special：whether the sovereign promised generally to govern to the absolute end of the independent political society，or promised moreover specially to govern specially and directly to certain subordinate ends.We know that the great majority，in any actual community，have no determinate notions concerning the absolute end to which their sovereign government ought to rule：that they have no determinate notions concerning the ends or means through which it should aim at the accomplishment of that its paramount purpose.It surely，therefore，were absurd to suppose，that all or many of the members of any inchoate community would have determinate notions（or notions approaching to determinateness）concerning the scope of their union，or concerning the means to its attainment.Consequently，most or many of the original subjects would not apprehend the object of the original sovereign's promise：and，not apprehending its object，they would not accept it in effect，although they might accept it in show.With regard to most or many of the original subjects，the promise of the original sovereign were hardly a covenant or pact，but were rather a pollicitation.

The remarks which I now have made on the promise of the original sovereign，will apply，with a few adaptations，to the promise of the original subjects.If really they proffered to the sovereign（or if really they proffered to one another）that promise to render obedience which the hypothesis supposes or feigns，they would signify
 expressly or tacitly an intention
 of fulfilling it.But such a signification of intention could not be made by all of them，or even by most or many of them：for by most or many of them，the object of the fancied promise would not be apprehended determinately，or with a distant approach to determinateness.—If you feign that the premise to obey passes from the subjects to the subjects，you thicken the absurdity of the fiction.You fancy that a promise is proffered by parties to whom the object of the promise is nearly or quite unintelligible：and，seeing that the promisors are also promisees，you fancy that the promise is accepted by parties to whom the object of the promise is equally incomprehensible.

If you would suppose an original covenant which as a mere hypothesis will hold water，you must suppose that the society about to be formed is composed entirely of adult members：that all these adult members are persons of sane mind，and even of much sagacity and much judgment：and that being very sagacious and very judicious，they also are perfectly familiar，or at least are passably acquainted，with political and ethical science.On these bare possibilities，you may build an original covenant which shall be a coherent fiction.

It hardly is necessary to add，that the hypothesis of the original covenant，in any of its forms or shapes，has no foundation in actual facts.There is no historical evidence，that the hypothesis has ever been realised：that the formation of any society political and independent has actually been preceded by a proper original covenant，or by aught approaching to the idea.

In a few societies political and independent（as，for example，in the Anglo-American States），the sovereign political government has been determined at once，and agreeably to a scheme or plan.But，even in these societies，the parties who determined the constitution（either as scheming or planning，or as simply voting or adopting it）were merely a slender portion of the whole of the independent community，and were virtually sovereign therein before the constitution was determined：insomuch that the constitution was not constructed by the whole of an inchoate community，but rather was constructed by a fraction of a community，already consummate or complete.If you would show me an actual case exactly squaring with the idea of a proper original covenant，you must show me a society political and independent，with a government political and sovereign，which all the members of the society who were then in existence jointly founded and constituted.You must show me，also，that all the subject or sovereign authors of this society and government were parties expressly or tacitly to a true or genuine convention resembling the original covenants which I have mentioned above.—In most societies political and independent，the constitution of the supreme government has grown
 .By which fustian but current phrase，I intend not to intimate that it hath come of itself，or is a marvellous something fashioned without hands.For though we say of governments which we mean to praise，‘that they are governments of laws，and not governments of men，’all human governments are governments of men：And，without men to make them，and without men to enforce them，human laws were just nothing at all，or were merely idle words scribbled on paper or parchment.I intend to intimate，by the phrase in question，that the constitution of the supreme government has not been determined at once，or agreeably to a scheme or plan：that positive moral rules of successive generations of the community（and，perhaps，positive laws made by its successive sovereigns）have determined the constitution，with more or less of exactness，slowly and unsystematically.Consequently，the supreme government was not constituted by the original members of the society：Its constitution has been the work of a long series of authors，comprising the original members and many generations of their followers.And the same may be said of most of the ethical maxims which opinions current with the subjects constrain the sovereign to observe.The original sovereign government could not have promised its subjects to govern by those maxims.For the current opinions which actually enforce those maxims，are not coeval with the independent political society，but rather have arisen insensibly since the society was formed.—In some societies political and independent，oaths or promises are made by rulers on their accession to office.But such an oath or promise，and an original covenant to which the original sovereign is a promising party，have little or no resemblance.That the formation of the society political and independent preceded the conception of the oath itself，is commonly implied by the terms of the latter.The swearing party，moreover，is commonly a limited monarch，or occupies some position like that of a limited monarch：that is to say，the swearing party is not sovereign，but is merely a limb or member of a sovereign body.

And if actual original covenants might be detected in history，they would not sustain the hypothesis.For，according to the hypothesis，an original covenant necessarily
 precedes the formation of an independent political society.And in numerous cases of independent political society，the formation of the society，as we know from history，was not
 preceded by an original covenant：Or，at least，the formation of the society，as we know from history，was not
 preceded by an express
 original covenant.

It is said，however，by the advocates of the hypothesis（for the purpose of obviating the difficulty which these negative cases present），that a tacit
 original covenant preceded the formation of the society，although its formation was not preceded by an express
 covenant of the kind.

Now（as I have shown above）an actual signification of intention on the part of the promisor，with an actual acceptance of the promise on the part of the promisee，are of the very essence of a genuine
 convention or pact，be it express，or be it tacit.The only difference between an express，and a tacit or implied convention，lies in this：That，where the convention is express，the intention and acceptance are signified by language，or by signs which custom or usage has rendered equivalent to language：but that，where the convention is tacit or implied，the intention and acceptance are not signified by words，or by signs which custom or usage has made tantamount to words.
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Most or many，therefore，of the members of the inchoate society，could not have been parties，as promisors or promisees，to a tacit original covenant.Most or many of the members could not have signified virtually the requisite intention or acceptance：for they could not have conceived the object（as I have shown above）with which，according to the hypothesis，an original covenant is concerned.

Besides，in many of the negative cases to which I now am adverting，the position and deportment of the original sovereign government，and the position and deportment of the bulk of the original subjects，exclude the supposition of a tacit original covenant.For example：Where the original government begins in a violent conquest，it scarcely promises tacitly，by its violences towards the vanquished，that it will make their weal the paramount end of its rule.And a tacit promise to render obedience to the intrusive and hated government，searcely passes from the reluctant subjects.They presently will
 to obey it，or presently consent
 to obey it，because they are determined to obey it，by their fear of its military sword.But the will
 or consent
 to obey it presently，to which they are thus determined，is scarcely a tacit promise
 （or a tacit manifestation of intention）to render it future obedience.For they intimate pretty significantly，by the reluctance with which they obey it，that they would kick with all their might against the intrusive government，if the military sword which it brandishes were not so long and fearful.

By the recent and present advocates of the hypothesis of the original covenant（who chiefly are German writers on political government and society），it commonly is admitted that original covenants are not historical facts：that an actual original covenant never preceded the formation of any actual society political and independent.But they zealously maintain，notwithstanding this sweeping admission，that the only sufficient basis of an independent political society is a fundamental civil pact.Their doctrine，therefore，touching the original covenant amounts to this：namely，that the original covenant hath not preceded the formation of any
 society political and independent：but that though it hath not preceded the formation of any
 ，it yet precedeth inevitably the formation of every
 .—Such is a taste or sample of the high ideal philosophy which the Germans oppose exultingly to the philosophy of Bacon and Locke：to the earthly，grovelling，empirical
 philosophy，which deigns to scrutinise facts，or stoops to observation and induction.It would seem that the propounders of this lucid and coherent doctrine，mean to insist on one or another of the two following positions.

1.That an express
 original covenant has not preceded the formation of any society political and independent：but that a tacit
 original covenant（or an original covenant imported by the fact of the formation）necessarily precedes the formation of every society of the kind.

2.That the formation of a society political and independent must
 have been preceded by a fundamental civil pact，if the sovereign political government be rightful
 ，lawful
 ，or just—‘wenn es rechtsbestäindig
 sein soll：’Meaning by‘rightful，’‘lawful，’or‘just，’consonant to the law of God（as known somehow or other），or consonant to the right or justice（mentioned in foregoing pages）which exists independently of law，and is the test of all law.

On which of these positions they mean to insist，I cannot determine：for they waver impartially between the two，or evince a perceptible inclination to neither.And an attempt to determine the position on which they mean to insist，were profitless labour：seeing that both positions are false and absurd.—As I have shown above，a tacit original covenant could scarcely precede the formation of an independent political society.And，granting the second of the two positions，no sovereign government has been or can be lawful.For，according to their own admission，the formation of a society political and independent was never preceded actually by a fundamental civil pact：And，as I have shown above，a proper original covenant，or aught approaching to the idea，could scarcely precede the formation of any society of the kind.
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3.I close my strictures on the hypothesis of the original covenant，with the following remark：

It would seem that the hypothesis was suggested to its authors，by one or another of these suppositions.1.Where there is no convention，there is no duty.In other words，whoever is obliged，is obliged through a promise given and accepted.2.Every convention is necessarily followed by a duty.In other words，wherever a promise is given and accepted，the promising party is obliged through the promise，let its object and tendency be what they may.—It is assumed，expressly or tacitly，by Hobbes，Kant，and others，that he who is bound has necessarily given a promise，and that he who has given a promise is necessarily bound.

It follows from the first supposition，that unless the sovereign and subjects were bound through a pact，neither of the parties would lie under duties to the other.It follows from the second supposition，that if the sovereign and subjects were parties to an original covenant（either immediately，or as representing the founders of the community），each of the parties would be bound to the other，assuredly and indissolubly.As the duties of each towards the other would be imposed through a pact，they would possess a certain sacredness which perhaps they might want if they were imposed otherwise.

But both suppositions are grossly and obviously false.—Of religious，legal，and moral duties，some are imposed by the laws which are their respective sources，through or in consequence of conventions.But others are annexed to facts which have no resemblance to a convention，or to aught that can be deemed a promise.Consequently，a sovereign government might lie under duties to its subjects，and its subjects might lie under duties towards itself，though neither it nor its subjects were bound through a pact.—And as duties are annexed to facts which are not pacts or conventions，so are there pacts or conventions which are not followed by duties.Conventions are not enforced by divine or human law，without reference to their objects and tendencies.There are many conventions which positive morality reprobates：There are many which positive law will not sustain，and many which positive law actively annuls：There are many which conflict with the law of God，inasmuch as their tendencies are generally pernicious.Consequently，although the sovereign and subjects were parties to an original covenant，neither the sovereign nor subjects would of necessity be bound by it.

From the origin or causes of political government and society，I pass to the distinction of sovereign governments into governments de jure
 and governments de facto.
 For the two topics are so connected，that the few brief remarks which I shall make on the latter，may be placed aptly at the end of my disquisition on the former.
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In respect of the distinction now in question，governments are commonly divided into three kinds：First，governments which are governments de jure
 and also de facto
 ；secondly，governments which are governments de jure
 but not de facto
 ；thirdly，governments which are governments de facto
 but not de jure.
 A government de jure
 and also de facto
 ，is a government deemed lawful，or deemed rightful or just，which is present or established：that is to say，which receives presently habitual obedience from the bulk or generality of the members of the independent political community.A government de jure
 but not de facto
 ，is a government deemed lawful，or deemed rightful or just，which，nevertheless，has been supplanted or displaced：that is to say，which receives not presently（although it received formerly）habitual obedience from the bulk of the community.A government de facto
 but not de jure
 ，is a government deemed unlawful，or deemed wrongful or unjust，which，nevertheless，is present or established：that is to say，which receives presently habitual obedience from the bulk of the community.A government supplanted or displaced，and not deemed lawful，is neither a government de facto
 nor a government de jure.
 —Any government deemed lawful，be it established or be it not，is a government de jure
 .By a government，however，de jure
 ，we often mean a government which is deemed lawful，but which，nevertheless，has been supplanted or displaced.Any established government，be it deemed lawful or be it deemed unlawful，is a government de facto.
 By a government，however，de facto
 ，we often mean，a government which is deemed unlawful，but which，nevertheless，is established or present.—It scarcely is necessary to add，that every government properly so called is a government de facto.
 In strictness，a so called government de jure
 but not de facto
 ，is not a government.It merely is that which was a government once，and which（according to the speaker）ought to be a government still.

In respect of positive law
 ，a sovereign political government which is established or present，is neither lawful nor unlawful：In respect of positive law
 ，it is neither rightful nor wrongful，it is neither just nor unjust.Or（changing the expression）a sovereign political government which is established or present，is neither legal
 nor illegal.


In every society political and independent，the actual positive law is a creature of the actual sovereign.Although it was positive law under foregoing sovereigns，it is positive law presently，or is
 positive law，through the power and authority of the present supreme government.For though the present government may have supplanted another，and though the supplanted government be deemed the lawful government，the supplanted government is stripped of the might which is requisite to the enforcement of the law considered as positive law.Consequently，if the law were not enforced by the present supreme government，it would want the appropriate sanctions which are essential to positive law，and，as positive law，would not be law imperative：that is to say，as positive law，it would not be law.—To borrow the language of Hobbes，‘The legislator is he（not by whose authority the law was first made，but）by whose authority it continues to be law.’

Consequently，an established sovereign government，in respect of the positive law of its own independent community，is neither lawful nor unlawful.If it were lawful or unlawful，in respect of the positive law of its own independent community，it were lawful or unlawful by law of its own making，or were lawful or unlawful by its own appointment.Which is absurd.—And if it were lawful or unlawful，in respect of the positive law of another independent community，it were lawful or unlawful by the appointment of another sovereign：that is to say，it were not an actual supreme，but an actual subordinate government.Which also is absurd.

In respect of the positive law of that independent community where in it once was sovereign，a so called government de jure
 but not de facto
 ，is not，and cannot be，a lawful government：for the positive law of that independent community is now positive law by the authority of the government de facto
 .And though it now were positive law by the authority of the displaced government，the displaced government，in respect of this law，were neither lawful nor unlawful：for if，in respect of this law，the displaced government were lawful or unlawful，it were lawful or unlawful by law of its own making，or were lawful or unlawful by its own appointment.The truth is，that，in respect of the positive law of that independent community，the supplanted government，though deemed de jure
 ，is unlawful：for，being positive law by the authority of the government de facto
 ，this positive law proscribes the supplanted government，and determines that attempts to restore it are legal wrongs.—In respect of the positive law of another independent community，a so called government de jure
 but not de facto
 ，is neither lawful nor unlawful.For if，in respect of this law，it were lawful or unlawful，it were lawful or unlawful by the appointment of the law-maker；that is to say，it were not an ousted supreme，but an ousted subordinate government.

In respect，then，of positive law
 ，the distinction of sovereign governments into lawful and unlawful is a distinction without a meaning.For，as tried by this test，or as measured by this standard，a so called government de jure
 but not de facto
 cannot be lawful：And，as tried by the same test，or measured by the same standard，a government de facto
 is neither.lawful nor unlawful.

In respect，however，of positive morality
 ，the distinction of sovereign governments into lawful and unlawful，is not a distinction without a meaning.For，in respect of positive morality，a government not de facto
 is not of necessity unlawful.And，in respect of positive morality，the term‘lawful’or‘unlawful，’as applied to a government de facto
 ，is not of necessity jargon.

A government de facto
 may be lawful，or a government de facto
 may be unlawful，in respect of the positive morality of that independent community wherein it is established.If the opinions of the bulk of the community favour the government de facto
 ，the government de facto
 is morally lawful in respect of the positive morality of that particular society.If the opinions of the bulk of the community be adverse to the government de facto
 ，it is morally unlawful in respect of the same standard.The bulk，however，of the community，may regard it with indifference：or a large portion of the community may regard it with favour，whilst another considerable portion regards it with aversion.And，in either of these cases，it is neither morally lawful，nor morally unlawful，in respect of the positive morality of that independent community wherein it is established.—And what I have said of a government de facto
 ，in regard to the morality of the community where in it is established，may also be said of a government not a government de facto
 ，in regard to the morality of the community wherein it formerly ruled.

And a government de facto
 ，or a government not de facto
 ，may be morally lawful，or morally unlawful，in respect of the positive morality which obtains between nations or states.Though positive international morality looks mainly at the possession，every government in possession，or every government de facto
 ，is not acknowledged of course by other established governments.In respect，therefore，of positive international morality，a government de facto
 may be unlawful，whilst a government not de facto
 may be a government de
 jure.
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A government，moreover，de facto
 ，or a government not de facto
 ，may be lawful or unlawful in respect of the law of God.Tried by the Divine law，as known through the principle of utility，a sovereign government de facto
 is lawfully a sovereign government，if the general happiness or weal requires its continuance：Tried by the same law，as known through the same index，a sovereign government de facto
 is not lawfully sovereign，if the general happiness or weal requires its abolition.Tried by the Divine law，as known through the principle of utility，a government not de facto
 is yet a government de jure
 ，if the general happiness or weal requires its restoration：Tried by the same law，as known through the same exponent，a government not de facto
 is also not de jure，
 if the general happiness or weal requires its exclusion.
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A positive law may be defined generally in the following manner：or the essential difference of a positive law（or the difference which severs it from a law not a positive law）may be stated generally in the following manner.—Every positive law（or every law simply and strictly so called）is set，directly or circuitously，by a sovereign individual or body，to a member or members of the independent political society wherein its author is supreme.In other words，It is set，directly or circuitously，by a monarch or sovereign number，to a person or persons in a state of subjection to its author.

This definition of a positive law is assumed expressly or tacitly throughout the foregoing lectures.But it only approaches to a perfectly complete and perfectly exact definition.It is open to certain correctives which I now will briefly suggest.

The party or parties to whom a law is set，or the party or parties on whom a duty is laid，are necessarily obnoxious to the sanction which enforces the law and the duty.In other words，every law properly so called is set by a superior to an inferior or inferiors：It is set by a party armed with might，to a party or parties whom that might can reach.If the party to whom it is set could not be touched by the might of its author，its author would signify to the party a wish or desire，but would not impose on the party a proper and imperative law.Now（speaking generally）a party who is obnoxious to a legal sanction，or to the might of the author of the law which the legal sanction enforces，is a member of the independent community wherein the author is sovereign.In other words，a party who is obnoxious to a legal sanction is a subject of the author of the law to which the sanction is annexed.But as none but members of the community wherein the law obtains are obnoxious to the legal sanction which enforces a positive law，the positive law is imposed exclusively on a member or members of that independent community.Although the positive law may affect to oblige strangers（or parties who are not members of that independent community），none but members of that independent community are virtually or truly bound by it.—Besides，if the positive law of one independent community bound legally the members of another，the other independent community were not an independent community，but were merely a subordinate community forming a limb of the first.If it bound the sovereign government of the other independent community，that sovereign government would be in a state of subjection to the sovereign author of the law.If it bound the subject members of the other independent community，the sovereign author of the law would usurp the functions and authority of their own sovereign government：or their own sovereign government would be displaced or supplanted by the foreign and intrusive law-giver.So that if the positive law of every independent community bound legally the members of others，the subjects in every community would be subject to all sovereigns，and every sovereign government would be sovereign in all societies.In other words，the subject members of every independent community would be in a state of subjection to every supreme government；whilst every supreme government would be the subject of the rest，and，at the same time，would be their sovereign.

Speaking，then，generally，we may say that a positive law is set or directed exclusively to a subject or subjects of its author：or that a positive law is set or directed exclusively to a member or members of the community wherein its author is sovereign.But，in many cases，the positive law of a given independent community imposes a duty on a stranger：
 on a party who is not
 a member of the given independent community，or is only a member to certain limited purposes.For such，in these cases，is the position of the stranger，that，though he is properly a member of a foreign independent community，and therefore is properly a subject of a foreign supreme government，he yet is obnoxious to the sanction by which the duty is enforced，or to the might of the author of the law through which the duty is imposed.And such，in these cases，is also the position of the stranger，that the imposition of the legal duty consists with the sovereignty of the government of which he is properly a subject.Although the legal duty is laid on one of its subjects，it is not laid on the foreign government itself：nor does the author of the law，by imposing the legal duty，exercise sovereign power in the community of the foreign government，or over one of its subjects as being one of its subjects.—For example：A party not a member of a given independent community，but living within its territory and within the jurisdiction of its sovereign，is bound or obliged，to a certain limited extent，by its positive law.Living within the territory，he is obnoxious to the legal sanctions by which the law is enforced.And the legal duties imposed upon him by the law are consistent with the sovereignty of the foreign government of which he is properly a subject.For the duties are not imposed upon the foreign government itself，or upon a party wtihin its independent community：nor are they laid upon the obliged party as being one of its subjects，as being a member，to certain limited purposes，of the community where in he resides.Again：If a stranger not residing within the given community be the owner of land or moveables lying within its territory，a convention of the stranger，with any of its members or a stranger，may be enforced against him by its positive law.For if he be sued on the agreement，and judgment be given for the plaintiff，the tribunal may execute its judgment by resorting to the land or moveables，although the defendant's body is beyond the reach of its process.And this execution of the judgment consists with the sovereignty of the government of which the stranger is properly a subject.For the judgment is not executed against that foreign government，or within the independent community of which it is the chief：nor is it executed against the defendant as being one of its subjects，but as owning land or moveables within the jurisdiction of the tribunal.If the judgment were executed within the jurisdiction of the foreign supreme government，the execution would wound the sovereignty of the foreign supreme government，unless the judgment were executed through its permission and authority.And if the judgment were executed through its permission and authority，the duty enforced against the defendant would be imposed in effect by the law of his own community：the law of his own community adopting the law of the other，by reason of a special convention between the respective governments，or of a rule of international morality which the governments acknowledge and observe.—In all the cases，therefore，which I now have noted and exemplified，the positive law of a given independent society may impose a duty on a stranger.By reason of the obstacles mentioned in the last paragraph，the binding virtue of the positive law cannot extend generally to members of foreign communities.But in the cases which I now have noted and exemplified those obstacles do not intervene.For the stranger is obnoxious to the sanctions by which the law is enforced：and the enforcement of the law against the stranger is not inconsistent with the sovereignty of a foreign supreme government.

The definition，therefore，of a positive law，which is assumed expressly or tacitly throughout the foregoing lectures，is not a perfectly complete and perfectly exact definition.In the cases noted and exemplified in the last paragraph，a positive law obliges legally，or a positive law is set or directed to，a stranger
 or strangers
 ：that is to say，a person or persons not
 of the community wherein the author of the law is sovereign or supreme.Now，since the cases in question are omitted by that definition，the definition is too narrow，or is defective or inadequate.To render that definition complete or adequate，a comprehensive summary of these anomalous cases（or，perhaps，a full enumeration of these anomalous cases）must be tacked to the definition in the way of supplement.—But positive law，the subject of the definition，is the subject of the foregoing attempt to determine the province of jurisprudence.And since the definition is defective or inadequate，and is assumed expressly or tacitly throughout the foregoing lectures，the determination of the province of jurisprudence，which is attempted in those discourses，is not a perfectly complete and perfectly exact determination.

But I think that the foregoing attempt to determine the province of jurisprudence，and the definition of a positive law which the attempt assumes throughout，have as much of completeness and exactness as the scope of the attempt requires.—To determine the province of jurisprudence is to distinguish positive law（the appropriate matter of jurisprudence）from the various objects（noted in the foregoing lectures）to which it is allied or related in the way of resemblance or analogy.But so numerous are the ties by which it is connected with those objects，or so numerous are the points at which it touches those objects，that a perfect determination of the province of jurisprudence were a perfect exposition of the science in all its manifold parts.An adequate exposition of the science（the only adequate determination of the province of jurisprudence）is really the ambitious aim of the entire Course of Lectures of which the foregoing attempt is merely the opening portion.But a perfect determination of the province of jurisprudence is not the purpose of the attempt itself.Its purpose is merely to suggest（
 with as much of completeness and exactness as consist with generality and brevity）the subject of that adequate exposition of the science of jurisprudence，or the subject of that adequate determination of the province of jurisprudence，which is the purpose of the entire Course.—Since such is the scope of the foregoing attempt，the definition of a positive law which it assumes throughout has as much of completeness and exactness as its scope requires.To render that definition complete or adequate，a comprehensive summary of the anomalous cases in question（or，perhaps，a full enumeration of the anomalous cases in question）must be tacked to the definition in the way of supplement.But these anomalous cases belong to the departments of my Course which are concerned with the detail of the science.They hardly were appropriate matter for the foregoing general
 attempt to determine the province of jurisprudence：for the foregoing attempt to suggest
 the subject of the science，with as much of completeness and exactness as consist with generality and brevity.Accordingly，the definition or notion of a positive law which is assumed expressly or tacitly throughout the preceding lectures，omits entirely the anomalous cases in question.And the truth of the positions and inferences contained by the preceding lectures is not，I believe，impaired，or is not impaired materially，by this omission and defect.

And though the definition is not complete，it approaches nearly to completeness.Allowing for the omission of the anomalous cases in question，it is，I believe，an adequate definition of its subject.I hardly could have rendered a juster definition of the subject，in brief and abstract expressions：that is to say，unless I had descended from the generals to the detail of the science of jurisprudence.

Defining sovereignty and independent political society（or stating their characters or distinguishing marks），I have said that a given society is a society political and independent，if the bulk or generality of its members habitually obey the commands of a determinate and independent party：meaning by‘a determinate and independent party’a determinate individual，or a determinate body of individuals，not obeying habitually the express or tacit commands of a determinate human superior.—But who are the members of a given society？By what characters，or by what distinguishing marks，are its members severed from persons who are not of its members？Or how is a given person determined to a given community？—By the foregoing general definition of independent political society（or the foregoing general statement of its characters or distinguishing marks）the questions which I now have suggested are not resolved or touched：And it may seem，therefore，that the foregoing general definition is not complete or adequate.But，for the following reasons，I believe that the foregoing definition，considered as a general definition，is，notwithstanding，complete or adequate：that a general definition of independent political society（or such a definition as is applicable to every society of the kind）could hardly resolve the questions which I have suggested above.
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1.It is not through one mode，or it is not through one cause，that the members of a given society are members of that community.In other words，it is not through one mode，or it is not through one cause，that they are subjects of the person or body sovereign therein.A person may be a member of a given society，or a person may be determined to a given society，by any of numerous modes，or by any of numerous causes：as，for example，by birth within the territory which it occupies；by birth without its territory，but of parents being of its members；by simple residence within its territory；or by naturalization.
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Again：A subject member of one society may be，at the same time，a subject member of another.A person，for example，who is naturalized in one independent society，may yet be a member completely，or to certain limited purposes，of that independent society which he affects to renounce：or a member of one society who simply resides in another，may be a member completely of the former society，and，to limited purposes，a member of the latter.Nay，a person who is sovereign in one society，may be，at the same time，a subject member of another.Such，for example，would be the plight of a so called limited monarch，if he were monarch and autocrator in a foreign independent community.—Now if the foregoing definition of independent political society had affected to resolve the questions which I have suggested above，I must have discussed the topics which I have touched in the present paragraph.I must have gone from the generals into the detail of jurisprudence；and therefore I must have wandered from the proper purpose or scope of the foregoing general attempt to determine the province of the science.

2.By a general definition of independent political society（or such a definition as is applicable to every society of the kind），I could not have resolved completely the questions suggested above，although I had discussed the topics touched in the last paragraph.For the modes through which persons are members of particular societies（or the causes by which persons are determined to particular societies）differ in different communities.These modes are fixed differently in different particular societies，by their different particular systems of positive law or morality.In some societies，for example，a person born of aliens within the territory of the community，is，ipso jure
 ，or without an act of his own，a perfect member of the community within whose territory he is born；but，in other societies，he is not a perfect member（or is merely a resident alien）unless he acquire the character by fulfilling certain conditions.（See the French Code，Article 9.）It therefore is only in relation to a given particular society that the questions suggested above can be completely resolved.

I have assumed expressly or tacitly throughout the foregoing lectures that a sovereign government of one，or a sovereign government of a number in its collective and sovereign capacity，cannot be bound legally
 ，in the sense with which I have assumed it，the position will hold universally.But it needs a slight restriction，or rather a slight explanation，which may be placed conveniently at the close of my present discourse.
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It is true universally，that as being the sovereign of the community where in it is sovereign，a sovereign government cannot be bound legally：And this is the sense with which I have assumed the position throughout the foregoing lectures.But，as being a subject of a foreign supreme government（either generally or to certain limited purposes），it may be bound by laws（simply and strictly so called）of that foreign supreme government.In the case which I now am supposing，the sovereign political government bound by positive laws bears two characters，or bears two persons：namely，the character or person of sovereign in its own independent society，and the character or person of subject in the foreign independent community.And in order to the existence of the case which I now am supposing，its two characters or two persons must be distinct in practice，as well as in name and show.The laws which are laid upon it by the foreign supreme government may really be laid upon it as chief in its own society：and，on this supposition，it is subject（in that character）to the sovereign author of the laws，in case the obedience which it yields to them amounts to a habit
 of obedience.But if the laws be exclusively laid upon it as subject in the foreign community，its sovereignty is not impaired by the obedience which it yields to them，although the obedience amounts to a habit
 .—The following cases will amply illustrate the meaning which I have stated in general expressions.—Let us suppose that our own king is properly monarch in Hanover：and that our own king，as limited monarch in Britain，is not absolved completely from legal obligation.Now if，as chief in Hanover，he be not in a habit of obedience to the sovereign British parliament，the legal duties incumbent upon him consist with his sovereignty in his German kingdom.For the duties are incumbent upon him（not as autocrator there，but）as limited monarch here：as member of the sovereign body by which he is legally bound.—Before the French Revolution，the sovereign government of the Canton of Bern had money in the English funds：And if the English law empowered it to hold lands，it might be the owner of lands within the English territory，as well as the owner of money in the English funds.Now，assuming that the government of Bern is an owner of lands in England，it also is subject to the legal duties with which property in land is saddled by the English law.But by its subjection to those duties，and its habitual observance of the law through which those duties are imposed，its sovereignty in its own Canton is not annulled or impaired.For the duties are incumbent upon it（not as governing there，but）as owning lands here：as being，to limited purposes，a member of the British community，and obnoxious，through the lands，to the process of the English tribunals.

I have said in a preceding section，that a sovereign government of one，or a sovereign government of a number in its collective and sovereign capacity，cannot have legal rights
 （in the proper acceptation of the term）against its own subjects.In the sense with which I have advanced it，the position will hold universally.But it needs a slight restriction，or rather a slight explanation，which I now will state or suggest.

It is true universally，that against a subject of its own，as being a subject of its own，a sovereign political government cannot have legal rights：And this is the sense with which I have advanced the position.But against a subject of its own，as being generally or partially a subject of a foreign government，a sovereign political government may have legal rights.For example：Let us suppose that a Russian merchant is resident and domiciled in England：that he agrees with the Russian emperor to supply the latter with naval stores：and that the laws of England，or the English tribunals，lend their sanctions to the agreement.Now，according to these suppositions，the emperor bears a right，given by the law of England，against a Russian subject.But the emperor has not the right through a law of his own，or against a Russian subject in that capacity or character.He bears the legal right against a subject of his own，through the positive law of a foreign independent society；and he bears it against his subject（not as being his subject，but）as being，to limited purposes，a subject of a foreign sovereign.And the relative legal duty lying on the Russian merchant consists with the emperor's autocracy in all the Russias.For since it lies upon the merchant as resident and domiciled in England，the sovereign British parliament，by imposing the duty upon him，does not interfere with the autocrat in his own independent community.

NOTE TO PAGE 251.

In a note at p.251，I have referred to tables drawn out in the blank leaves of Kant's‘Entwurf zum ewigen Frieden.’They are in pencil，and were obviously constructed by Mr.Austin solely for his own satisfaction.

The reader is desired to observe that the opinions embodied in these Tables are not given as Mr.Austin's.In the note to Table Ⅱ.，as we see，he questions one important assumption.

The Tables are not numbered，so that I have been guided in their arrangement mainly by the order in which they follow.

—S.A.
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 [1]
 LECT.Ⅵ The connection of the sixth lecture with the first，second，third，fourth，and fifth.


 [2]
 The distinguishing marks of sovereignty and independent political society.


 [3]
 The relation of sovereignty and subjection.


 [4]
 Strictly speaking，the sovereign portion of the society，and not the society itself，is independent.sovereign，or suprence.


 [5]
 In order that a given society may form a society political and independent，the two distinguishing marks which are mentioned above must unite.


 [6]
 A society independent but natural.


 [7]
 Society formed by the intercourse of independent political societies.


 [8]
 A society political but subordinate.


 [9]
 A society not political，but forming a limb or member of a society political and independent.


 [10]
 The definition of the abstract term independent political society
 （including the definition of the correlative term sovereignty
 ）cannot be rendered in expressions of perfectly precise import，and is therefore a fallible test of specific or particular cases.


 [11]
 A very apt instance of this kind of diffculty is suggested by the present relation of Prussia to the other states now comprised in the North German Confederation.—R.C.


 [12]
 In curler that an independent society may form a society political，it must not fall short of a number
 which cannot be fixed with precision，but which may be called considerable，or not extremely minute.


 [13]
 Certain of the definitions of the term sovereignty
 ，and of the implied or correlative term independent political
 society，which have been given by writers of celebrity.


 [14]
 The ensuing portion of the present lecture is concerned with the following topics.-1.The forms of supreme government.2.The limits of sovereign power.3.The origin of government，or the origin of political society.


 [15]
 The forms of supreme government.


 [16]
 If every member of an independent political society were adult and of sound mind，every member would be naturally competent to exercise sovereign powers：and if we suppose a society so constituted，we may also suppose a society which strictly is governed by itself，or in which the supreme government is strictly a government of all.But.in every actual society，many of the members are naturally incompetent to exercise sovereign powers：and even in an actual society whose government is the most popular，the members naturally incompetent to exercise sovereign powers are not the only members excluded from the sovereign body.If we add to the members excluded by reason of natural incompetency，the members（women，for example），excluded without that necessity，we shall find that a great majority even of such a society is merely in a state of subjection.Consequently，though a government of all is not impossible，every actual society is governed by one of its members，or by a number of its members which lies between one and all.


 [17]
 Every supreme government is a monarchy
 （properly so called），or an aristocracy
 （in the generic meaning of the expression）.In other words，it is a government of one
 ，or a government of a number
 .


 [18]
 In every monarchy，the monarch renders habitual deference to the opinions and sentiments held and felt by his subjects.But in almost every monarchy，he defers especially to the opinions and sentiments，or he consults especially the interests and prejudices，of some especially influential though narrow portion of the community.If the monarchy be military，or if the main instrument of rule be the sword，this influential portion is the military class generally，or a select body of the soldiery.If the main instrument of rule be not the sword，this influential portion commonly consists of nobles，or of nobles，priests，and lawyers.For example：In the Roman world，under the sovereignty of the princes or emperors，this influential portion was formed by the standing armies，and，more particularly，by the Prœtorian guard：as，in the Turkish empire，it consists，or consisted，of the corps of Janizaries.In France，after the kings had become sovereign，and before the great revolution，this influential portion was formed by the nobility of the sword，the secular and regular clergy，and the members of the parliaments or higher courts of justice. Hence it has been concluded，that there are no monarchies properly so called：that every supreme government is a government of a number：that in every community which seems to be governed by one，the sovereignty really resides in the seeming monarch or autocrator，with that especially influential though narrow portion of the community to whose opinions and sentiments he especially defers.This，though plausible，is an error.If he habitually obeyed the commands
 of a determinate portion of the community，the sovereignty would reside in the miscalled monarch，with that determinate body of his miscalled subjects：or the sovereignty would reside exclusively in that determinate body，whilst he would be merely a minister of the supreme government.For example：In case the corps of Janizaries，acting as an organised body，habitually addressed commands to the Turkish sultan，the Turkish sultan，if he habitually obeyed those commands，would not be sovereign in the Turkish empire.The sovereignty would reside in the corps of Janizaries，with the miscalled sultan or monarch：or the sovereignty would reside exclusively in the corps of Janizaries，whilst he would be merely their vizier or prime minister.But habitual deference to opinions of the community，or habitual and especial deference to opinions of a portion of the community，consists with that independence which is one of the essentials of sovereignty.If it did not，none of the governments deemed supreme would be truly sovereign；for habitual deference to opinions of the community，or habitual and especial deference to opinions of a portion of the community，is rendered by every aristocracy，or by every government of a number，as well as by every monarch.Nay，supreme government would be impossible：for if the sovereignty resided in the portion of the community to whose opinions and sentiments the sovereign especially deferred，it would reside in a body uncertain（that is to say，nowhere），or in a certain body not inahabit of command.A confusion of laws properly so called with laws improper imposed by opinion，is the source of the error in question.The habitual independence which is one of the essentials of sovereignty，is merely habitual independence of laws imperative and proper.By laws which opinion imposes，every member of every society is habitually determined.


 [19]
 Of such distinctions between aristocracies as are founded on differences between the proportions which the number of the sovereign body may bear to the number of the community.


 [20]
 Of such distinctions between aristocracies as are founded on differences between the modes wherein the sovereign number may share the sovereign powers.


 [21]
 Of such aristocracies as are styled limited monarchies
 .


 [22]
 ‘The government of a kingdom wherein the king is limited，is by most writers called monarchy.Such a king，however，is not soveraign，but is a minister of him or them who truly have the soveraign power.’‘The king whose power is limited，is not the soveraign of the assembly which hath the power to limit it.The soveraignty，therefore，is in that assembly which hath the power to limit him.And，by consequence，the government is not monarchy，but aristocracy or democracy.’-In these extracts from Hobbes'Leviathan
 ，the true nature of the supreme governments which are styled limited monarchies is well stated.It cannot，however，be said，with perfect precision，that the so called limited monarch is merely a minister of the sovereign.He commonly，it is true，has subordinate political powers，or is a minister of the sovereign body：but，unless he also partook in the supreme powers，or unless he were a member，as well as a minister of the body，he would hardly be complimented with the magnificent name of monarch，and the sovereign government of which he was merely a servant would hardly be styled a monarchy.I shall revert to the character or position of a so called limited monarch，when I come to consider the limits of sovereign power.


 [23]
 Various meanings of the following terms：1.The term‘sovereign，’or‘the
 sovereign.’2.The term‘republic，’or‘commonwealth.’3.The term‘state，’or‘the
 state.’4.The term‘nation.’


 [24]
 The present is a convenient place for the following remarks upon terms. The term‘sovereign，’or‘the sovereign，’applies to a sovereign body as well as to a sovereign individual.’‘Il sovrano’and‘le souverain’are used by Italian and French writers with this generic and commodious meaning.I say commodious
 ：for supreme government，abstracted from form，is frequently a subject of discourse.‘Die Obrigkeit
 ’（the person or body over
 the community）is also applied indifferently，by German writers，to a sovereign individual or a sovereign number：though it not unfrequently signifies the aggregate of the political superiors who in capacities supreme and subordinate govern the given society.But though‘sovereign’is a generic name for sovereign individuals and bodies，it is not unfrequently used as if it were appropriate to the former：as if it were synonymous with‘monarch’in the proper acceptation of the term.‘Sovereign，’as well as‘monarch，’is also often misapplied to the foremost individual member of a so called limited monarchy.Our own king，for example，is neither‘sovereign’nor‘monarch：’but，this notwithstanding，he hardly is mentioned oftener by his appropriate title of‘king，’than by those inappropriate and affected names. ‘Republic，’or‘commonwealth，’has the following amongst other meanings.1.Without reference to the form of the government，it denotes the main object for which a government should exist.It denotes the weal or good of an independent political society：that is to say，the aggregate good of all the individual members，or the aggregate good of those of the individual members whose weal is deemed by the speaker worthy of regard.2.Without reference to the form of the government，it denotes a society political and independent.3.Any aristocracy，or government of a number，which has not acquired the name of a limited monarchy，is commonly styled a republican government，or，more briefly，a republic.But the name‘republican government，’or the name‘republic，’is applied emphatically to such of the aristocracies in question as are deemed democracies or governments of many.4.‘Republic’also denotes an independent political society whose supreme government is styled republican. The meanings of‘state，’or‘the
 state，’are numerous and disparate：of which numerous and disparate meanings the following are the most remarkable.1.‘The
 state’is usually synonymous with‘the
 sovereign.’It denotes the individual person，or the body of individual persons which bears the supreme powers in an independent political society.This is the meaning which I annex to the term，unless I employ it expressly with a different import.2.By the Roman lawyers，the expression‘status
 reipublice'seems to be used in two senses.As used in one of those senses，it is synonymous with‘republic，’or‘commonwealth，’in the first of the four meanings which I have enumerated above：that is to say，it denotes the weal or good of an independent political society.As used in the other of those senses，it denotes the individual or body which is sovereign in a given society，together with the subject individuals and subject bodies who hold political rights from that sovereign one or number.Or（changing the phrase）it denotes the respective conditions of the several political superiors who with sovereign and delegated powers govern the community in question.And the‘status reipubliæ，’as thus understood，is the appropriate subject of public law
 in the definite meaning of the term：that is to say，the portion of a corpus juris
 which is concerned with political conditions，or with the powers，rights，and duties of political superiors，It is hardly necessary to remark，that the expression‘status reipubliæ’is not so extensive or synonymous with the expression‘status.’The former is a collective name for political or public conditions，or for the powers，rights，and duties of political superiors.The latter is synonymous with the term‘condition，’and denotes a private condition as well as a political or public.3.Where a sovereign body is compounded of minor bodies，or of one individual person and minor bodies，those minor bodies are not unfrequently styled‘states’or‘estates.’For example：Before the kings of France had become substantially sovereign，the sovereignty resided in the king with the three estates
 of the realm.4.An independent political society is often styled a‘state，’or a‘sovereign and independent state.’ An independent political society is often styled a‘nation，’or a‘sovereign and independent nation.’But the term‘nation，’or the term‘gens
 ，’is used more properly with the following meaning.It denotes an aggregate of persons，exceeding a single family，who are connected through blood or lineage，and，perhaps，throngh a common language.And，thus understood，a‘nation’or‘gens
 ’is not necessarily an independent political society.


 [25]
 Of the exercise of sovereign powers，by a monarch or sovereign body，through political subordinates or delegates representing their sovereign author.


 [26]
 Of the distinction of sovereign，and other political powers，into such as are legislative
 ，and such as are executive
 or administrative
 .


 [27]
 This judicial power in regard to elections is for the first time committed to subordinate judges，by‘The Parliamentary Elections Act 1868.’—R.C.


 [28]
 Division of governments according to forma imperii
 （Monarchy，Aristocracy，and Democracy），or forma regiminis
 （despotic or republican）.The latter is founded on a fancied distinction between executive and legislative.See Kant，Entwurf zum ewigen Frieden
 ，pp.25-30.Krug，Allgemeines Handwörterbuch der Philosophic
 ，amp;c.
 ，Vol.Ⅳ.，p.37.Politz，Staatswissenschaft
 ，Vol.Ⅰ.MS.Note
 . （On referring to Kant's‘Entwurf，’I found it filled with the marginal notes with which almost all the Author's books treating of the subjects of his patient and penetrating study，are enriched.The blank leaves in the covers are also covered with Tables，to which he had reduced Kant's definitions of the several forms of Government.They are inserted at the end of this Lecture，not only on account of their intrinsic value，but as affording an example of the manner in which books were dealt with by one who never quitted a subject till he had thoroughly mastered it，and placed it before his own mind with luminous distinctness.—S.A.）


 [29]
 The true natures of the communities or governments which are styled by writers on positive international law half sovereign states
 .


 [30]
 The application of the epithet half sovereign
 seems to be capricious.For example：Over most of the political communities wherein the Roman Catholic is the prevalent and established religion，legislative and judicial powers are exercised by the Pope：that is to say，by an external government，or a member of an external government.But those political communities，or their domestic and temporal governments，are not denominated，therefore，by writers on international law，half independent or half supreme.It seems to be supposed by such writers，that，in every political community occupying that position，those powers are merely exercised by the authority of the domestic government，or the domestic government and the Pope are jointly sovereign.On the first of which suppositions，the former is of itself perfectly sovereign：and on the last of which suppositions，the former is a constituent member of a government supreme and independent. According，indeed，to some of such writers，if those powers be exclusively exercised in matters strictly ecclesiastical，the sovereignty of the domestic government is not impaired by the exercise，though they are not merely exercised through its permission or authority.And，consequently，it is not necessary to suppose that it shares the sovereignty with the Pope，or to mark it with the incongruous epithet of half or imperfectly supreme.But though those powers be exclusively exercised in matters strictly ecclesiastical，still they are legislative and judicial powers.And how is it possible to distinguish precisely，matters which are strictly ecclesiastical，from matters which are not？The powers of ecclesiastical regiment which none but the church should wield，from the powers of ecclesiastical regiment（or the jus circa sacra
 ）which secular and profane governments may handle without sin？


 [31]
 The mature of a composite state
 ，or a supreme federal government：
 with the nature of a system of confederated states
 ，or a permanent confederacy of supreme governments
 .


 [32]
 The Constiution of the united States，or the constitution of their general government，was framed by deputies from the several states in 1787.It may（I think）be inferred from the fifth article，that the sovereignty of each of the states，and also of the larger state arising from the federal union，resides in the states，governments as forming one aggregate body.
 It is provided by that article，that‘the congress，whenever two-thirds of both houses shall deem it necessary shall propose amendments to this constitution：or，on the application of the legislatures of two-thirds of the several states，shall call a convention for proposing amendments：which amendments，in either case，shall be valid to all intents and purposes，as part of this constitution，when ratified by the legislatures of
 three-fourths of the several states，or by convention in
 three-fourths thereof.
 ’See also the tenth section of the first article：in which section，some of the disabilities of the several states'governments are determined expressly.


 [33]
 The limits of sovereign power.


 [34]
 The essential difference of a positive law.


 [35]
 It follows from the essential difference of a positive law，and from the nature of sovereignty and independent political society，that the power of a monarch properly so called，or the power of a sovereign number in its collegiate and sovereign capacity，is incapable of legal
 limitation.Attempts of sovereigns to oblige themselves，or to oblige the successors to their sovereign powers.


 [36]
 The meanings of the epithet unconstitutional
 ，as it is contradistinguished to the epithet illegal
 ，and as it is applied to conduct of a monarch，or to conduct of a sovereign number in its collegiate and sovereign capacity.


 [37]
 The meaning of Hobbess proposition that‘no law can be unjust.’Just
 or unjust
 ，justice
 or injustice
 ，is a term of relative and varying import.


 [38]
 It is affirmed by Hobbes，in his masterly treatises on government，that‘no law can be unjust’which proposition has been deemed by many，an immoral or pernicious paradox.If we look at the scope of the treatises in which it occurs，or even at the passages by which it is immediately followed，we shall find that the proposition is neither pernicious nor paradoxical，but is merely a truism put in unguarded terms.His meaning is obviously this：that‘no positive
 law is legally
 unjust.’And the decried proposition，as thus understood，is indisputably true.For positive law is the measure or test of legal justice and injustice：and，consequently，if positive law might be legally unjust，positive law might be unjust as measured or tried by itself.In the passages immediately following，he tells us that positive law may be generally pernicious；that is to say，may conflict with the Divine law which general utility indicates，and，as measured or tried by that law may be unjust.He might have added，that it also may be unjust as measured by positive morality，although it must needs be just as measured by itself，and although it happen to be just as measured by the law of God. For just
 or unjust
 ，justice
 or injustice
 ，is a term of relative and varying import.Whenever it is uttered with a determinate meaning，it is uttered with relation to a determinate law which the speaker assumes as a standard of comparison.This is hinted by Locke at the end of the division of laws which I have inserted in my fifth lecture；and it is，indeed，so manifest，on a little sustained reflection，that it hardly needs the authority of that great and venerable name. By the epithet just
 ，we mean that a given object，to which we apply the epithet，accords with a given law to which we refer it as to a test.And as that which is just
 conforms to a determinate law，justice
 is the conformity of a given object to the same or a similar measure：for justice
 is the abstract term which corresponds to the epithet just
 .By the epithet unjust
 ，we mean hat the given object conforms not to the given law.And since the term injustice
 is merely the corresponding abstract，it signifies the nonconformity of the given and compared object to that determinate law which is assumed as the standard of comparison.—And since such is the relative nature of justice and injustice，one and the same act may be just and unjust as tried by different measures.Or（changing the expression）an act may be just as agreeing with a given law，although the act itself，and the law with which it.agrees，are both of them unjust as compared with a different rule.For example：Where positive law conflicts with positive morality，that which is just as tried by the former，is also unjust，as tried by the latter：or where law or morality conflicts with the law of God，that which is just as tried by the human rule，is also unjust as tried by the Divine.Though it signifies conformity or nonconformity to any determinate law，the term justice
 or injustice
 sometimes denotes emphatically，conformity or nonconformity to the ultimate measure or test：namely，the law of God.This is the meaning annexed to justice
 ，when law and justice are opposed：when a positive human rule is styled unjust.And when it is used with this meaning，justice
 is nearly equivalent to general utility.
 The only difference between them consists in this：that，as agreeing immediately with the law of Cod
 ，a given and compared action is just
 ；whilst，as agreeing immediately with the principle
 which is the index to the law of God，that given and compared action is generally useful.
 And hence it arises，that when we style an action just or unjust，we not uncommonly mean that it is generally useful or pernicious.


 [39]
 The substance of the remainder of this note，as it stood in the former editions，is contained in the note inserted in this edition at the end of lecture V（p.214，and following pages.See also note 16，p.200）.—R.C.


 [40]
 Considered severally，the members of a sovereign body are in a state of subjection to the body，and may therefore be legally bound，even as members of the body，by laws of which it is the author.


 [41]
 The nature of political or civil liberty together with the supposed difference between free and despotic governments.


 [42]
 Political or civil liberties are left or granted by sovereigns in two ways；namely，through permissions coupled with commands，or through simple permissions.If a subject possessed of a liberty be clothed with a legal right to it，the liberty was granted by the sovereign through a permission coupled with a command：a permission to the subject who is clothed with the legal right，and a command to the subject or subjects who are burthened with the relative duty.But a political or civil liberty left or granted to a subject，may be merely protected against his fellows by religious and moral obligations.In other words，the subject possessed of the political liberty may not be clothed with a legal right to it.And，on that supposition，the political or civil liberty was left or granted to the subject through a simple permission of the sovereign or state.


 [43]
 Why it has been doubted，that the power of a sovereign is incapable of legal limitation.


 [44]
 The proposition is asserted expressly by renowned political writers opposite parties or sects.


 [45]
 By his modern censors，French，German，and even English，Hobbes's main design in his various treatises on politics，is grossly and thoroughly mistaken.With a marvellous ignorance of the writings which they impudently presume to condemn，they style him‘the apologist of tyranny
 ：’meaning by that rant，that his main design is the defence of monarchical government.Now，though he prefers monarchical，to popular，or oligarchical government，it is certain that his main design is the establishment of these propositions：1.That sovereign power，whether it resides in one
 ，or in many or a few
 ，cannot be limited by positive law；2.That a present or established government，be it a government of one
 ，or a government of many or a few
 ，cannot be disobeyed by its subjects consistently with the common weal，or consistently with the law of God as known through utility or the scriptures.-That his principal purpose is not the defence of monarchy，is sufficiently evinced by the following passages from his Leriathan.
 ‘The prosperity of a people ruled by an artistocraticall or democraticall assembly，cometh not from aristocracy or democracy，but from the obedience and concord of the subjects：nor do the people flourish in a monarchy，because they ale ruled by one man，but because they obey him.Take away in a state of any kind，the obedience，and consequently the concord of the people，and they shall not only not flourish，but in short time be dissolved.And they that go about by disobedience to doe no more than reforme the commonwealth，shall find that they doe thereby destroy it.’‘In monarchy one man is supreme；and all other men who have power in the state，have it by his commission，and during his pleasure.In aristocracy or democracy there is one supreme assembly；which supreme assembly hath the same unlimited power that in monarchy belongeth to the monarch.And which is the best of these three kinds of government，is not to be disputed there where any of them is already established.’So many similar passages occur in the same treatise，and also in his treatise De Cire
 ，that they who confidently style him‘the apologist of tyranny or monarchy，’must have taken their notion of his purpose from mere hearsay.A dip here or there into either of the decried books，would have led them to withhold their sentence.To those who have really read，although in a cursory manner，these the most lucid and easy of profound and elaborate compositions，the current conception of their object and tendency is utterly laughable. The capital errors in Hobbes's political treatises are the following：—1.He inculcates too absolutely the religious obligation of obedience to present or established government.He makes not the requisite allowance for the anomalous and excepted cases wherein disobedience is counselled by that very principle of utility which indicates the duty of submission.Writing in a season of civil discord，or writing in apprehension of its approach，he naturally fixed his attention to the glaring mischiefs of resistance，and scarcely adverted to the mischiefs which obedience occasionally engenders.And although his integrity was not less remarkable than the gigantic strength of his understanding，we may presume that his extreme timidity somewhat corrupted his judgment，and inclined him to insist unduly upon the evils of rebellion and strife.2.Instead of directly deriving the existence of political government from a perception by the bulk of the governed of its great and obvious expediency，he ascribes the origin of sovereignty，and of independent political society，to a fictitious agreement or covenant.He imagines that the future subjects covenant with one another，or that the future subjects covenant with the future sovereign，to obey without reserve every command of the latter：And of this imaginary covenant，immediately preceding the formation of the political government and community，the religious duty of the subjects to render unlimited submission，and the divine right of the sovereign to exact and receive such submission，are，according to Hobbes，necessary and permanent consequences.He supposes，indeed，that the subjects are induced to make that agreement，by their perception of the expediency of government，and by their desire to escape from anarchy.But，placing his system immediately on that interposed figment，instead of resting it directly on the ultimate basis of utility，he often arrives at his conclusions in a sophistical and quibbling manner，though his conclusions are commonly such as the principle of utility will warrant.The religious duty of the subjects to render unlimited obedience，and the divine right of the sovereign to exact and receive such obedience，cannot，indeed，be reckoned amongst those of Hobbes's conclusions which that principle will justify.In truth，the duty and the right cannot be inferred logically even from his own fiction.For，according to his own fiction，the subjects were induced to promise obedience，by their perception of the utility of government：and，since their inducement to the promise was that perception of utility，they hardly promised to obey in those anomalous cases wherein the evils of anarchy are surpassed by the evils of submission.And though they promised to obey even in those cases，they are not religiously obliged to render unlimited obedience：for，as the principle of general utility is the index to religious obligations，no religious obligation can possibly arise from a promise whose tendency is generally pernicious.Besides though the subject founders of the political community were religiously obliged by their mischievous promise，a religious obligation would hardly be imposed upon their followers，by virtue of a mischievous agreement to which their followers were strangers.The last objection，however，is not exclusively applicable to Hobbes's peculiar fiction.That，or a like objection may be urged against all the romances which derive the existence of government from a fancied original contract.Whether we suppose，with Hobbes，that the subjects were the only promisers，or we suppose，with others，that the sovereign also covenanted；whether we suppose，with Hobbes，that they promised unlimited obedience，or we suppose，with others，that their promise contained reservations；we can hardly suppose that the contract of the founders，unless it be presently useful，imposes religious obligations on the present，members of the community. If these two capital errors be kept in mind by the reader，Hobbes's extremely celebrated but extremely neglected treatises may be read to great advantage.I know of no other writer（excepting our great contemporary Jeremy Bentham）who has uttered so many truths，at once new and important，concerning the necessary structure of supreme political government，and the larger of the necessary distinctions implied by positive law.And he is signally gifted with the talent，peculiar to writers of genius，of inciting the mind of the student to active and original thought. The authors of the antipathy with which he is commonly regarded，were the papistical clergy of the Roman Catholic Church，the high church clergy of the Church of England，and the Presbyterian clergy of the true blue complexion.In matters ecclesiastical（a phrase of uncertain meaning，and therefore of measureless compass），independence of secular authority was more or less affected by churchmen of each of those factions.In other words they held that their own church was co-ordinate with the secular government：or that the secular government was not of itself supreme，but rather partook in the supreme powers with one or more of the clerical order.Hobbes's unfailing loyalty to the present temporal sovereign，was alarmed and offended by this anarchical pretension：and he repelled it with a weight of reason，and an aptness and pungency of expression，which the aspiring and vindictive priests did bitterly feel and resent.Accordingly，they assailed him with the poisoned weapons which are ministered by malignity and cowardice.All of them twitted him（agreeably to their wont）with flat atheism；whilst some of them affected to style him an apologist of tyranny or misrule，and to rank him with the perverse writers（Machiavelli，for example）who really have applauded tyranny maintained by ability and courage.By these calumnies，those conspiring and potent factions blackened the reputation of their common enemy.And so deep and enduring is the impression which they made upon the public mind，that‘Hobbes the Atheist，’or‘Hobbes the apologist of tyranny，’is still regarded with pious，or with republican horror，by all but the extremely few who have ventured to examine his writings. Of positive atheism；of mere scepticism concerning the existence of the Deity；or of，what is more impious and mischievous than either，a religion imputing to the Deity human infirmities and vices；there is not，I believe，in any of his writings，the shadow of a shade. It is true that he prefers monarchical（though he intimates his preference rarely），to popular or oligarchical government.If，then，tyranny be synonymous with monarchy，he is certainly an apologist and fautor of tyranny，inasmuch as he inclines to the one，rather than the many or the few.But if tyranny be synonymous with misrule，or if tyranny be specially synonymous with monarchical misrule，he is not of the apologissts and fautors of tyranny，but may rank with the ablest and most zealous of its foes.Scarcely a single advocate of free or popular institutions，even in these latter and comparatively enlightened ages，perceives and inculcates so clearly and earnestly as he，the principal cause and preventive of tyrannous or bad government.The principal cause of tyrannous or bad government，is ignorance，on the part of the multitude of sound political science
 （in the largest sense of the expression）：that is to say，political
 ceconomy.with the two great branches of ethics
 ，as well as politics
 （in the strict acceptation of the term）.And if such be the principal cause of tyrannous or bad government，the principal preventive of the evil must lie in the diffusion of such knowledge throughout the mass of the community.Compared with this，the best political constitution that the wit of man could devise，were surely a poor security for good or beneficent rule.—Now in those departments of his treatises on politics，which are concerned with‘the office
 （or duty）of the sovereign，’Hobbes insists on the following propositions：That good and stable government is simply or nearly impossible
 ，unless the fundamentals of political science be known by the bulk of the people
 ：that the bulk of the people are as capable of receiving such science as the loftiest and proudest of their superiors in station，wealth，or learning：that to provide for the diffusion of such science throughout the bulk of the people，may be classed with the weightiest of the duties which the Deity lays upon the sovereign：that he is bound to hear their complaints，and even to seek their advice，in order that he may better understand the nature of their wants，and may better adapt his institutions to the advancement of the general good：that he is bound to render his laws as compendious and clear as possible，and also to promulge a knowledge of their more important provisions through every possible channel：that if the bulk of his people know their duties imperfectly，for want of the instruction which he is able and bound to impart，he is responsible religiously for all their breaches of theduties whereof he hath left them in ignorance. In regard to the respective aptitudes of the several forms of governments to accomplish the ultimate purpose for which government ought to exist，Hobbes's opinion closely resembles the doctrine，which，about the middle of the eighteenth century，was taught by the French philosophers who are styled emphatically the Economists
 .-
 In order，say the Economists，to the being of a good government，two things must preexist：1.Knowledge by the bulk of the people，of the elements of political science（in the largest sense of the expression）；2.A numerous body of citizens versed in political science，and not misled by interests conflicting with the common weal，who may shape the political opinions，and steer the political conduct，of the less profoundly informed，though instructed and rational multitude.—Without that knowledge in the bulk of the people，and without that numerous body of‘gens lumineux
 ，’the government，say the Economists，will surely be bad，be it a government of one or a few，or be it a government of many.If it be a government of one or a few，it will consult exclusively the peculiar and narrow interests of a portion or portions of the community：for it will not be constrained to the advancement of the general or common good，by the general opinion of a duly instructed society.If it be a government of many，it may not be diverted from the advancement of the general or common good，by partial and sinister regard for peculiar and narrow interests：but，being controlled by the general opinion of the society，and that society not being duly instructed，it will often be turned from the paths leading to its appropriate end，by the restive and tyrannous prejudices of an ignorant and asinine multitude.—But，given that knowledge in the bulk of the people，and given that numerous body of‘light-diffusing
 citizens，’the government，say the Œconomists，let the form be what it may，will be strongly and steadily impelled on the furtherance of the general good，by the sound and commanding morality obtaining throughout the community.And，for numerous and plausible reasons（which my limits compel me to omit），they affirm，that in any society thus duly instructed，monarchical government would not only he the best，but would surely be chosen by that enlightened community，in preference to a government of a few，or even to a government of many. Such is the opinion（stated briefly，and without their peculiar phraseology）which was taught by Quesnai and the other Œconomists about the middle of the last century.And such is also the opinion（although he conceived it less clearly，and less completely，than they）which was published by their great precursor，in the middle of the century preceding. The opinion taught by the（Economists is rather，perhaps，defective，than positively erroneous.Their opinion，perhaps，is sound，so far as it，reaches：but they leave an essential consideration uncanvassed and nearly untouched.—In a political community not duly instructed，a government good and stable is，I believe，impossible：and in a political community duly instructed，monarchy，I incline to believe，were better than democracy.But in a political community not duly instructed，is not popular government，with all its awkward complexness，less inconvenient than monarchy？And，unless the government be popular，can a political community not duly instructed，emerge from darkness to light？from the ignorance of political science，which is the principal cause of misrule，to the knowledge of political science，which were the best security against it？—To these questions，the Œconomists hardly advert：and，unhappily，the best of possible governments for a society already enlightened，is，when compared with these，a question of little importance.The（Economists，indeed，occasionally admit，‘que dans l
 ’état d'ignorance
 l'autorité est plus dangereuse dans les mains d'un seul，qu'elle ne l'est dans les mains de plusieurs.But with this consideration they rarely meddle.They commonly infer or assume，that，since in the state of ignorance
 the government is inevitably bad，the form of the government，during that state，is a matter of consummate indifference.Agreeing with them in most of their premises，I arrive at an inference extremely remote from theirs；namely，that in a community already enlightened，the form of the government were nearly a matter of indifference：but that where a community is still in the state of ignorance
 ，the form of the government is a matter of the highest importance. The political and œconomical system of Quesnai and the other Œconomists，is stated concisely and clearly by M.Mercier de la Rivière in his'L'Ordre naturel et essentiel des Sociétés politiques.’


 [46]
 A sovereign government，of one，or a sovereign government of a number in its collegiate and sovereign capacity，has no legal rights
 （in the proper acceptation of the term）against its own subjects
 .


 [47]
 It has often been affirmed that‘right is might，’or that‘might is right.’But this paradoxical proposition（a great favourite with shallow scoffers and buffoons）is either a flat truism affectedly and darkly expressed，or is thoroughly false and absurd. If it mean that a party who possesses a right，possesses the right through might or power of his own，the proposition is false and absurd.For a party who possesses a right necessarily possesses the right through the might or power of another：namely，the author of the law by which the right is conferred，and by which the duty answering to the right is laid on a third and distinct party.Speaking generally，a person who is clothed with a right is weak rather than mighty；and unless he were shielded from harm by the might of the author of the right，he would live，by reason of his weakness，in ceaseless insecurity and alarm.For example：Such is the predicament of persons clothed with legal rights，who are merely subject members of an independent political society，and who owe their legal rights to the might and pleasure of their sovereign. If it mean that right and might are one and the same thing，or are merely different names for one and the same object，the proposition in question is also false and absurd.My physical ability to move about，when my body is free from bonds，may be called might or power
 ，but cannot be called a right
 ：though my ability to move about without hindrance from you
 ，may doubtless be styled a right
 ，with perfect precision and propriety，if I owe the ability to a law imposed upon you by another. If it mean that every right is a creature of might or power，the proposition is merely a truism disguised in paradoxical language.For every right（divine，legal，or moral）rests on a relative duty；that is to say，a duty lying on a party or parties other than the party or parties in whom the right resides.And，manifestly，that relative duty would not be a duty substantially，if the law which affects to impose it were not sustained by might. I will briefly remark before I conclude the note，that‘right，has two meanings which ought to be distinguished carefully. The noun substantive‘a
 right’signifies that which purists denominate‘a faculty：，that which resides in a determinate party or parties，by virtue of a given law；and which avails against a party or parties（or answers to a duty lying on a party or parties）other than the party or parties in whom it resides.And the noun substantive‘rights’is the plural of the noun substantive‘a
 right.’But the expression‘right，’when it is used as an adjective，is equivalent to the adjective‘just：’as the adverb‘rightly，is equivalent to the adverb‘justly.’And when it is used as the abstract name corresponding to the adjective‘right，’the noun substantive‘right’is synonymous with the noun substantive‘justice.’—If，for example，I owe you a hundred pounds，you have‘a
 right’to the payment of the money：a right importing an obligation to pay the money，which is incumbent upon me.Now in case I make the payment to which you have‘a
 right.’I do that which is‘right’or just，or I do that which consists with‘right’or justice.—Again：I have‘a
 right，’to the quiet enjoyment of my house：a right importing a duty to forbear from disturbing my enjoyment，which lies upon other persons generally，or lies upon the world at large.Now they who practise the forbearance to which I have‘a
 right，’conduct themselves therein‘rightly’or Justly.Or so far as they practise the forbearance to which I have‘a
 right，’their conduct is‘right，or just.Or so far as they practise the forbearance to which I have‘a
 right，’they are observant of‘right’or justice. It is manifest that‘right’as signifying‘faculty，’and‘right’as signifying ‘justice，’are widely different though not unconnected terms.But，nevertheless，the terms are confounded by many of the writers who attempt a definition of‘right：’and their attempts to determine the meaning of that very perplexing expression，are，therefore，sheer jargon.By many of the German writers on the sciences of law and morality（as by Kant，for example，in his‘Metaphysical Principles of Jurisprudence’），‘right’in the one sense is blended with‘right’in the other.And through the disquisition on‘right’or‘rights，’which occurs in his‘Moral Philosophy，’Paley obviously wavers between the dissimilar meanings. An adequate definition of‘a
 right，’or of‘right’as signifying‘faculty，’cannot，indeed，be rendered easily.In order to a definition of‘a
 right，‘or of‘right’as signifying‘faculty，’we must determine the respective differences of the principal kinds of rights，and also the respective meanings of many intricate terms which are implied by the term to be defined. ‘Right，’as meaning‘faculty，’as meaning‘justice，’and‘right’as meaning‘law.’ The Italian‘diritto，’the French‘droit，’the German‘recht，’and the English‘right，’signify‘right’as meaning‘faculty，’and also signify‘justice：’though each of those several tongues has a name which is appropriate to‘justice，’and by which it is denoted without ambiguity. In the Latin，Italian，French，and German，the name which signifies‘right’as meaning‘faculty，’also signifies‘law：’‘jus，’‘diritto，’‘droit，’or‘recht，’denoting indifferently either of the two objects.Accordingly，the‘recht’which signifies‘law，’and the‘recht’which signifies‘right’as meaning‘faculty，’are confounded by German writers on the philosophy or rationale
 of law，and even by German expositors of particular systems of jurisprudence.Not perceiving that the two names are names respectively for two disparate objects，they make of the two objects，or make of the two names，one‘recht.’Which one‘recht，’as forming a genus
 or kind，they divide into two species
 or two sorts：namely，the‘recht’equivalent to‘law，’and the‘recht’equivalent to‘right’as meaning‘faculty.’And since the strongest and wariest minds are often ensnared by ambiguous words，their confusion of those disparate objects is a venial error.Some，however，of these German writers are guilty of a grave offence against good sense and taste.They thicken the mess which that confusion produces，with a misapplication of terms borrowed from the Kantian philosophy.They divide‘recht，’as forming the genus
 or kind，into‘recht
 in the objective sense
 ，’and‘recht
 in the subjective
 sense；’denoting by the former of those unapposite phrases，‘law；’and denoting by the latter，‘right’as meaning‘faculty.’ The confusion of‘law’and‘right，’our own writers avoid：for the two disparate objects which the terms respectively signify，are commonly denoted in our own language by palpably distinct marks.I say that they are commonly
 denoted in our own language by palpably distinct marks：for the modern English‘right’（which probably conies from the Anglo Saxon，and therefore is allied to the German‘recht’）means in a few instances，‘law.’


 [48]
 ‘Hale and Blackstone（as I have mentioned in the Outline）are misled by this double meaning of the word jus.
 They translate jus
 personarum et rerum，“rights
 of persons and things：”which is mere jargon.’—MS
 .Note
 .


 [49]
 From an appearance of a sovereign government before a tribunal of its Own，we cannot infer that the government lies under legal duties，or has legal rights against its own subjects.


 [50]
 A good government will not arbitrarily（or by ex post facto
 commands）abrogate quasi
 rights which it has conferred.And，where possible，will accomplish its ends by prospective rules.—MS
 .Note
 .


 [51]
 Though a sovereign government of one，or a sovereign government of number in its collegiate and sovereign capacity，cannot have legal rights against its own subjects，it may have a legal right against a subject or subjects of another sovereign government.


 [52]
 The origin or causes of political government and society.


 [53]
 In our own courts of law and equity it is held as undoubted，that foreign sovereigns，whether in name monarchs or republics，can sue in their sovereign capacity；and they are recognised as plaintiffs in our courts of law and equity by the same name and style under which they are recognised by our own sovereign（that is，nominally，by Her Majesty）in diplomatic intercourse.—（Case of the King of Spain，judgment by Lord Lyndhurst in the House of Lords.2 Bligh Reports.New series，p.31.Case of the United States of America，v.
 Wagner，Court of Chancery，May 29，June 11，17，1867.Judgment by Lord Chancellor Chelmsford and Lord Justices Turner and Cairns.） As to the possibility of a sovereign being subject to another sovereign，to certain limited effects，see concluding explanations in this chapter.—R.C.


 [54]
 The proper purpose or end of a sovereign political government，or the purpose or end for which it ought to exist，is conceived inadequately，or is conceived obscurely，by most or many of the speculators on political governmeat and society. To advance as far as is possible the weal or good of mankind，is more generally but more vaguely its proper purpose or end：To advance as far as is possible the weal of its own community，is more particularly and more determinately the purpose or end for which it ought to exist.Now if it would accomplish the general object，it commonly must labour directly to accomplish the particular：And it hardly will accomplish the particular object，unless it regard the general.Since，then，each of the objects is inseparably connected with the other，either may be deemed the paramount object for which the sovereign government ought to exist.We therefore may say，for the sake of conciseness，that its proper paramount purpose，or its proper absolute end，is‘the greatest possible advancement of the common happiness or weal
 ：’meaning indifferently by‘the common happiness or weal，’the common happiness or weal of its own particular community，or the common happiness or weal of the universal community of mankind.（Here I may remark，that in my fourth lecture，from page 155 to 159，I shortly examined a current misconception of the theory of general utility；and that the brief suggestions which I then threw out，may easily be fitted to the topic on which I now have touched.） The proper purpose or end of political governmeat and society or the purpose or end for which they onght to exist. To advance as far as is possible the weal or good of mankind，or to advance as far as is possible the weal of its own community，is，then，the paramount or absolute end for which a sovereign government ought to exist.We may say of the government itself，what Bacon says of the law which it sets to its subjects：‘Finis et scopus quem intueri debet，non alius est，quam ut cives feliciter degant.‘The way，indeed，of the government to the attainment of its absolute end，lies through the attainment of ends which may be styled subordinate or instrumental：Or in order that the government may accomplish its proper absolute end，the government must accomplish ends subserving that absolute end，or serving as means to its accomplishment.But the subordinate or instrumental ends through which the government must accomplish its paramount or absolute end，will hardly admit of a complete description，or a description approaching to completeness.Certainly they are not to be determined，and are not to be suggested justly，by a short and sweeping definition.For，assuming that the government accomplished thoroughly its paramount or absolute purpose，its care would extend（as Bacon adequately affirms）‘ad omnia
 circa bene esse civitatis；’its care would extend to all
 the means through which it probably might minister to the furtherance of the common weal. But，by most or many of the speculators on political government and society，one or a few of the instrumental ends through which a government must accomplish its proper absolute end，are mistaken for that paramount purpose. For example：It is said by many of the speculators on political government and society，that‘the end of every government is to institute and protect property.’And here I must remark，by the by，that the propounders of this absurdity give to the term‘property，’an extremely large and not very definite signification.They mean generally by the term‘property，’legal rights，or legal faculties：and they mean not particularly by the term‘property，’the legal rights，or legal faculties，which are denominated strictly‘rights of property or dominion.’If they limited the term‘property’to legal rights of dominion，their proposition would stand thus：‘The creation and protection of legal rights of dominion，is the end of every government；but the creation of legal rights which are not rights of dominion（as legal rights，for example，which are properly effects of contracts），is not parcel of its end，or falls not within its scope.’Consequently，their proposition amounts to this：‘To confer on its subjects legal rights，and to preserve those rights from infringement，is the end of every government.’


 [55]
 The maintenance of the Rights which are vested in private individuals（i
 .e
 .in the governed）is not the only end for which Government ought to exist.It is often expedient that it should be invested with powers which neither directly nor indirectly subserve that end，though they minister to that ultimate purpose for which Rights themselves should exist：viz.the general well-being.


 [56]
 [‘Neque tamen jus publicum ad hoc tantum spectat，ut addatur tanquam custos juri privato，ne illud violetur atque cessent injuriæ；sed extenditur etiam ad religionem et arma et disciplinam et ornamenta et opes，denique ad omnia circa
 BENE ESSE civitatis.’—Bacon.
 ]（e
 .g
 .Powers to construct roads，etc.）See Hugo，Lehrbuch des Naturrechts
 ，p
 .183.—MS
 .Note
 . Now the proper paramount purpose of a sovereign political government，is not the creation and protection of legal rights or faculties，or（in the terms of the proposition）the institution and protection of property.If the creation and protection of legal rights were its proper paramount purpose，its proper paramount purpose might be the advancement of misery，rather than the advancement of happiness；since many of the legal rights which governments have created and protected（as the rights of masters，for example，to and against slaves），are generally pernicious，rather than generally useful.To advance as far as is possible the common happiness or weal，a government must confer on its subjects legal rights：that is to say，a government must confer on its subjects beneficent
 legal rights，or such legal rights as general utility commends.And，having conferred on its subjects beneficent legal rights，the government，moreover，must preserve those rights from infringement，by enforcing the corresponding sanctions.But the institution and protection of beneficent legal rights，or of the kinds of property that are commended by general utility，is merely a subordinate and instrumental end through which the government must accomplish its paramount or absolute purpose. —As affecting to determine the absolute end for which a sovereign government ought to exist，the proposition in question is，therefore，false.And，considered as a definition of the means through which the sovereign government must reach that absolute end，the proposition in question is defective.If the government would duly accomplish its proper paramount purpose，it must not confine its care to the creation of legal rights，and to the creation and enforcement of the answering relative duties.There are absolute legal duties，or legal duties without corresponding rights，that are not a whit less requisite to the advancement of the general good than legal rights themselves with the relative duties which they imply.Nor would a government accomplish thoroughly its proper paramount purpose，if it merely conferred and protected the requisite rights，and imposed and enforced the requisite absolute duties；that is to say，if it merely established and issued the requisite laws and commands，and looked to their due execution.The sun of the subordinate ends which may subserve its absolute end，is scarcely comprised by a good legislation and a good administration of justice：Though a good legislation with a good administration of justice，or good laws well administered，are doubtless the chief of the means through which it must attain to that end，or（in Bacon's figurative language）are the nerves
 of the common weal. The prevalent mistake which I now have stated and exemplified，is committed by certain of the writers on the science of political œconomy，whenever they meddle incidentally with the connected science of legislation.Whenever they step from their own into the adjoining province，they make expressly，or they make tacitly and unconsciously，the following assumption：that the proper absolute end of a sovereign political government is to further as far as is possible the growth of the national wealth.If they think that a political institution fosters production and accumulation，or that a political institution damps production and accumulation，they pronounce，without more，that the institution is good or bad.They forget that the wealth of the community is not the weal of the community，though wealth is one of the means requisite to the attainment of happiness.They forget that a political institution may further the weal of the community，though it checks the growth of its wealth；and that a political institution which quickens the growth of its wealth，may hinder the advancement of its weal. [Mistakes like those of political œconomists are made by utilitarians，only of a more general nature.Instead of confounding（specifically）some subordinate end of government with the paramount end of the same，they take a part of human happiness，or a part of the means towards it，for the whole of human happiness，or the whole of those means.（e.g.
 The exclusion of poetry or the fine arts，or the degrading them to‘the agreeable.’Their eminent utility.The wisdom to be got from poets.Give examples.） This partial view of human happiness，or of means towards it，will always be taken till a system of ethical teleology be constructed：i
 .e
 .，an analysis of happiness，the means towards it，and therefore the ends to be pursued directly.—MS
 .Tragment
 .]


 [57]
 As connected with the proper purpose or end of political government and society，I may mention one cause which always will make political government（or political government quasi
 ）necessary or highly expedient：namely，the uncertainty，scantiness，and imperfection of positive moral rules.Hence the necessity for a common governing
 （or common guiding
 ）head to whom the community may in concert
 defer. It is possible to conceive a society in which legal sanctions would lie dormant，or in which quasi
 government would merely recommend，or utter laws of imperfect obligation
 （in the sense of Roman Jurists）.But however perfect and universal the inclination to act up to rules tending to the general good，it is impossible to dispense with a governing or guiding head. （Uncertainty of existence of positive moral rules：want of the precision and detail required by dispositions regarding the objects about which positive law is conversant.Hence Godwin，Fichte，and others have made a great mistake.） In many cases，however，notwithstanding its defectiveness，it is necessary to abandon acts to positive morality.（See Note，p.199.）—MS.Fragment
 .


 [58]
 The position‘that every government continues through the people's consent
 ，’and the position‘that every government arises through the people's consent
 ，’examined and explained.


 [59]
 The hypothesis of the original covenant
 or the fundamental civil pact
 .


 [60]
 I style the supposed covenant‘the original covenant
 or convention
 ，’rather than‘the original contract
 .’Every convention，agreement，or pact，is not a contract properly so called：though every contract properly so called is a convention，agreement，or pact.A contract properly so called，is a convention which binds legally the promising party or parties.But admitting the hypothesis，the supposed‘original
 covenant’would not and could not engender legal or political duties.


 [61]
 The incidental statement，in the text，of the essentials of a convention or pact，is sufficient for the limited purpose to which I have there placed it.If I were expounding directly the rationale
 of the doctrine of contracts，I should annex to the general statement which I have placed in the text，many explanations and restrictions which now I must pass in silence.A good exposition of that rationale
 （which jargon and bad logic have marvellously perplexed and obscured）would involve a searching analysis of the following intricate expressions：promise；pollicitation；convention，agreement，or pact；contract；quasi-contract. But I will add to the statement in the text，before I conclude the note，the following remark on that consent
 which is of the essence of a convention.That consent
 which is of the essence of a convention，is formed of the intention signified by the promisor，and of the corresponding expectation signified by the promisee.This intention with this expectation is styled the consensus
 of the parties，because the intention and expectation chime or go together，or because they are directed to a common object；namely，the acts of forbearances which form the object of the convention.But the term consent
 ，as used with a wider meaning，signifies any compliance with any wish of another.And，taking the term with this wider meaning，subjects（as I have shown already）consent
 to obey their sovereign，whether they promise or not to render obedience，and whatever be the nature of the motives by which they are determined to render it.


 [62]
 Quasi-contracts，or contracts quasi
 or uti
 ，ought to be distinguished carefully from tacit or implied contracts.A tacit or implied contract is a genuine contract：that is to say，a genuine convention which binds legally，or to which positive law annexes an obligation.But a quasi-contract is not a genuine convention，and，by consequence，is not a genuine contract.It is some fact or event，not
 a genuine convention，to which positive law annexes an obligation，as if
 （quasi
 or uti）
 it were
 a genuine convention.And the analogy between a contract and a contract quasi
 or uti
 ，merely lies in the resemblance between the two obligations which are annexed respectively to the two facts or events，In other respects the two facts are dissimilar.For example：The payment and receipt of money erroneously supposed to be owed，is a fact or event amounting to a contract quasi.
 There is nothing in the fact or event that savours of a convention or pact；for the fulfilment of an existing obligation，and not the creation of a future obligation，is the scope or design of the transaction between the payor and payee.But since the money is not owed，and is not given as a gift，a legal obligation to return it lies upon the payee from the moment of the erroneous payment.Although he is not obliged ex contractu
 ，he is obliged quasi ex contractu
 ，as if he
 truly had contracted to return the money.The payee is obliged to return it，as
 he might have been obliged，if
 he had promised to return it，and the payor had accepted his promise. In the language of English jurisprudence，facts or events which are contracts quest
 or uti
 ，are styled implied contracts
 ，or contracts which the law implies
 ：that is to say.contracts quasi
 or uti
 ，and genuine though tacit contracts，are denoted by a common name，or by names nearly alike.And，consequently，contracts，quasi
 or uti
 ，and implied or tacit contracts，are commonly or frequently confoundedby English lawyers.See，in particular，Sir William Blackstone's Commentaries，B.Ⅱ.Ch.30.，and B.Ⅲ.Ch.9. As the reader may see in the annexed outline（pp.45，53），rights of one great class are rights in personam certain
 ：that is to say，rights which avail exclusively against persons determined specifically，or which answer to duties that lie exclusively on persons determined specifically.To the duties answering to such rights，the Roman lawyers limit the expression obligationes
 ：and since they have no name appropriate to rights
 of the class，they apply that expression to the rights themselves as well as to the answering duties which the rights import.Now rights in personam
 ，or obligationes
 ，arise principally from facts of two classes：namely，genuine contracts
 express or tacit，and delicts
 or injuries.But besides contracts and delicts，there are facts or events，not
 contracts or delicts，to which positive law annexes obligationes
 .By the Roman lawyers，these facts or events are styled quasi-contracts：
 or the obligations annexed to these facts or events，are styled obligations quasi ex contractu.
 These facts or events are styled quasicontracts
 ，for two reasons.1.Inasmuch as the obligations annexed to them resemble the obligations annexed to contracts，they are，in that respect，analogous
 to contracts.2.The only resemblance between their species
 or sorts
 ，lies in the resemblance between the obligations which are respectively annexed to them.Consequently，the common name of quasi-contracts
 is applied to the genus or kind
 ，for want of a generic term more apt and significant.—As the expression is employed by the Roman lawyers，‘obligationes quasi
 ex contractu’is equivalent to‘anomalous
 obligations，’or to‘miscellaneous
 obligations：’that is to say，obligationes
 ，or rights in personam
 ，which are annexed to facts that are neither contracts
 nor delicts
 ；and which being annexed to facts that are neither contracts nor delicts，cannot be brought under either of those two principal classes into which rights in personam
 are aptly divisible.‘Obligationes（say the Digests）aut ex contractu nascuntur，aut ex maleficio（sive delicto），aut proprio quodam jure ex rariis causarum figuris.
 ’—The confusion of quasi-contracts with tacit yet genuine contracts，is certainly not imputable to the Roman jurists.But with modern lawyers（how，I cannot conjecture），this gross confusion of ideas is extremely frequent.It is，indeed，the cause of most of the nonsense and jargon which have covered the nature of conventions with nearly impenetrable obscurity.


 [63]
 For the notions or language，concering the original covenant，of recent German writers on political government and society，I refer the curious reader to the following books.1.Kant's Metaphysical Principles of Jurisprudence.For the original covenant，see the head Das Staatsrecht
 .2.A well made Philosophical Dictionary（in four octavo volumes），by Professor Krug of the University of Leipzig.For the original covenant，see the article Staatsursprung.
 3.An Exposition of the Political Sciences（Staatswissenschaften
 ），by Professor Pölitz of the same University：an elaborate and useful work in five octavo volumes.For the original covenant，see the head Staats und Staatenrecht.
 4.The Historical Journal（for Nov.1799）of Fr.v.Gentz：a celebrated servant of the Austrian government. For，in Germany，the lucid and coherent doctrine to which I have adverted in the text，is not maintained exclusively by mere metaphysical speculators，and mere university-professors，of politics and jurisprudence.We are gravely assured by Gentz，that the original covenant（meaning this same doctrine touching the original covenant）is the very basis of the science of politics：that，without a correct conception of the original covenant，we cannot judge soundly on any of the questions or problems which the science of politics presents.‘Der gesellschaftliche Vertrag（says he）ist die Basis der allgemeinen Staatswissenschaft.Eine richtige Vorstellung von diesem Vertrage ist das erste Erforderniss zu einem reinen Urtheile über alle Fragen und Aufgaben der Politik.’Nay，he thinks that this same doctrine touching the original covenant，is probably the happiest result of the newer German philosophy；insomuch that the fairest product of the newer German philosophy，is the conceit of an original covenant which never was made anywhere，but which is the necessary basis of political government and society.—Warmly admiring German literature，and profoundly respecting German scholarship，I cannot but regret the proneness of German philosophy to vague and misty abstraction.


 [64]
 The disstinction of sovereign governments into governments de jure
 and governments de facto
 .


 [65]
 A general definition of a positive law：Or a general statement of the essential difference by which it is severed from a law not a positive law.This definition of a positive law is assumed expressly or tacitly throughout the foregoing lectures.But it only approaches to a perfectly complete and perfectly exact definition.And，consequently，the determination of the province of jurisprudence，which is attempted in the foregoing lectures，only approaches to a perfectly complete and perfectly exact determination.


 [66]
 It appears from the Author's Memoranda that he intended to insert here‘Notes on Governments de facto
 and de jure
 ；’and on‘Rights of Sovereign Governments and Governments lawful or unlawful by Divine law.’Also on‘Sovereignty of the People.’It appears that he intended to connect this subject with that treated of at the conclusion of Lecture Ⅱ.—S.A.


 [67]
 An explanation of a seeming defect in the foregoing general definition of independent political society.


 [68]
 The following brief explanation may be placed pertinently here. Generally speaking，a society political and independent occupies a determined territory.Consequently，when we imagine an independent political society，we commonly imagine it in that plight：And，according to the definition of independent political society which is assumed expressly or tacitly by many writers，the occupation（by the given society）of a determined territory，or seat，is of the very essence of a society of the kind.But this is an error.History presents us with societies of the kind which have been，as it were，in transitu.
 Many，for example，of the barbarous nations which invaded and settled in the Roman Empire，were not.for many years before their final establishment，occupants of determined seats.


 [69]
 Restrictions or explanations of the two following positions：namely，that a sovereign government cannot be bound legally
 ，and
 that it cannot have legal rights
 against its own subjects.


 [70]
 On this division，as expounded in Kant's text，Mr.Austin remarks：-‘The making of a law，and the execution of a law，are necessarily different processes.But how is it necessary that the two processes should be performed by different persons？’


 [71]
 The power of appointing representatives，is often called political liberty；i
 .e
 .a portion in the Sovereignty.—Kant. The passage in Kant's book to which Table Ⅱ.refers，ends as follows： ‘The sort or mode of government（Regierungsart
 ）is beyond all comparison more important to a people than the form of a Sovereignty（Staatsform
 ）；although a great deal also depends on the greater or less adaptability of the latter to attain by gradual reforms to the character of a perfect Republic.To that end，however，the Representative System is absolutely indispensable；without it（be the form of the Sovereignty what it may）the government is despotic and arbitrary.None of the ancient so-called republics knew of this，and they therefore inevitably subsided into despotisms；the most endurable form of which is，the sovereign rule of one.’Kant，‘Entwurf’p.29. In a note，Kant refers here to the often-quoted line of Pope，which he translates，‘die bestgeführte ist die beste
 .’If that，'says he，‘is equivalent to saying that the best administered is the best administered，Pope（to quote Swift's expression）only cracked a nut which rewardedhim with a maggot.But if it means that the best administered，is also the best constituted government，it is utterly false（grundfalsch
 ）；for examples of good government prove nothing in favour of the form.Whoever governed better than Titus or Marcus Aurelius？and yet the one left a Domitian，the other a Commodus，as his successor.’——S.A.


 [72]
 Democracy，or the government of all，is necessarily autocratical or despotic.—Kant.


 [73]
 Legislative powers=Sovereignty：Consequently，in no republican（or syncratical）government is the so-called sovereign，sovereign.It is merely cosovereign with the active portion of the citizens.As Regent（when considered by itself）it is subject-minister of the joint sovereign.Note by Mr.Austin.


 [74]
 In the text，Kant says，‘Alle，die doch nicht alle sind：’referring obviously to the exceptions made in all schemes of universal suffrage.—S.A.


 [75]
 The share of the active citizens in the sovereignty is called political liberty
 .—
 Kant.


 [76]
 See Krug，vol.ⅳ.p.36，and Pölitz，vol.ⅰ，p.173 et seq
 .


第六讲

那些实际存在的由人所制定的法律，作为法学的适当研究对象，与下列对象之间，或者以相似性的方式，或者以或近或远的类比，而被联系在了一起。（1）通过相似性的方式，这些实际存在的由人所制定的法律，被与为上帝所制定的那些法律联系在了一起；（2）通过相似性的方式，这些实际存在的由人所制定的法律，被与那些实在道德的规则联系在了一起，当然，这里的那些实在的规则，是能够在严格意义上以法律称之的；（3）通过一种或近或远的类比，这些实际存在的由人所制定的法律，被与实在道德的那些规则联系在了一起，当然，这里的那些实在道德的规则，不过是人们在考虑某种人类行为时所持有或者感受到的舆论与道德感而已；（4）通过一种稀薄而又牵强的类比，这些实际存在的由人所制定的法律，被与那些仅仅在比喻或者修饰意义上的法律联系在了一起。
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将这些实际存在的由人所制定的法律与上述列举的那些对象区别开来，就是我们此处界定法学范围之努力的目标所在。

为了达到我刚才所提及的那个目标，在第一讲中，我已经阐明了一个法律或者规则的本质要素（在该术语可被准确地赋予最广泛含义的意义上）。

在我的第二、第三以及第四讲中，我已交代了这样的一些标志或者特征，正是根据这些标志或者特征，上帝所设定的那些法律才能与其他各种各样的法律相互区分开来。而且，在交代出这些标志与特征的时候，我还解释了针对上帝那些普世有效的法律的指引之性质，或者，我解释与考察了关于该指引之性质的那些假说。

在我的第五讲里，我特别考察与讨论了如下的几个主要论题（同时，我也触及了其他一些次要的或者居于从属性地位的论题）。——我考察了那些能够在严格意义上以法律称之的实在道德规范的规则的区分性标志；我还考察了另外一些实在道德规范的规则的区分性标志，对于这些实在道德规范的规则来说，它们只能在对法律或者规则这个术语的类比性扩展适用的意义上，才能被称为法律或者规则。同时，我还考察了那些只能在比喻的意义上，或者在修饰的意义上被称为法律的那些法律之区分性标志。

在眼下的这一讲里，我将来完成前述所提及的那个目标。在达到这个目标时，我是通过对这么一些标志与特征的说明来完成的。这些标志与特征，就是那些能够对实际存在的由人所制定的法律，或者说是在严格意义上能够以法律称之的法律，进行区分的标志与特征。同时，为了对那能够对实际存在的由人制定的法进行区分的标志做出说明，我必须分析主权者这一表述，相对应的服从这个表述，以及与之具有不可分割联系的独立的政治社会这个表述。而对那些政府应该存在的目的或者终极原因，以及对于获得或者达到这些目的来说，那些政府能够做到的适合程度，我并不关注。我之所以考察主权与独立政治社会这些概念，是为了能够完成我在上文已经提及的那个目的；也是为了我能够彻底而完整地从法学的界限所赖以存在的那些临近界域里界定出法学的范围；正是由于这个界限，法学才成为自足的。为了能够完成我在上文所提及的目标，对那些概念的考察是十分必要的。因为，一个实在法的本质特征（或者说，那能够使之与一个不是实在法区分开来的特征），也许可以被这样陈述。每一个实在法，或者每一个能够在直接而又严格的意义上以法称之的法，是由作为个人的一个主权者所设定的，或者是为一个由多人组成的主权者实体所设定的；而且，这个实在法或者能够在直接而又严格的意义上以法称之的法，是设定来针对一个独立政治社会的某个或者某些成员的，该主权者个人或者主权者实体，就是这个独立政治社会的主权者或者至高无上者。或者（换一个表述来说），它是由一个君主所设定，或者是由主权者数人所设定，用于针对那些对该法的创制者处于服从状态之下的某个人或者某些人。甚至，即使在它直接源于另外一个基础或者来源的情况下，通过一种使得当前的主权者能够处于政治上的优位者角色的制度安排，它仍然会是实在法，或者是一个能够在严格意义上以法称之的法。或者（借用霍布斯的话语来说），“之所以立法者就是他，并非由于一个法律的最初制定是根据他的权威；而是根据他的权威，这个才能继续成为法律”。

在陈述了那些适合我目前演讲的那些论题与主题之后，我将继续将主权者从其他各种优势与强力之中区分开来，并且继续将一个政治的且是独立的社会，从具有其他特性的社会中区分开来的努力与工作。

那被称之为主权的优势，以及主权所潜在蕴含着的独立政治社会，能够通过如下的一些标志与特征，而与其他各种优势，以及其他社会中区分开来。（1）一个特定社会的人民大众，处于一种对一个确定的而且是一般的优位者的服从或者隶属的习惯之中，当然，我们不去管那个一般的优位者，会是一个确定的个人，还是一个由某些个人所构成的特定的实体或者集体。（2）那特定的个人，或者那由某些个人所构成的特定的实体，并没有处于一种对其他某个确定的人类优位者的服从习惯之中。那些法律（不能在严格意义上以法律称之的法），那些由舆论所设定或者施加的法律，也许可以永久地影响到某个特定个人或者实体的行为。对于某些其他确定的各方明示或者默示的命令来说，那个特定的个人或者实体可能偶尔也会处于服从状态之下。但是，并没有一个确定的个人，或者一个确定的人的集体，针对他们的命令，无论是明示的还是默示的，另外某个特定的个体或者机关会表现出习惯性的服从。
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或者，主权者与独立政治社会这些概念，也许能被精确地表述成这样。——如果一个确定的人类优位者，并没有处于对另外一个类似的人类优位者的习惯性服从之中，但他却能够接受来自特定社会人民大众的习惯性服从，那么，在那个社会之中，那个确定的人类优位者就是主权者，而那个社会则是一个政治独立社会。

对那个确定的人类优位者来说，该社会的所有其他成员都是臣民，或者说，对于这个确定的人类优位者来说，该社会的所有其他社会成员都依附于他。该社会的那些其他成员，相对于该确定的优位者而言，所处的地位，就是一种服从状态，或者一种依附状态。存在于该优位者与他们其他成员之间的相互关系，也许就可以被称为主权者与臣民之间的关系，或者主权与服从的关系。
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因此，我们就可以推出结论，只有通过一种省略的表达方式，或者一种减缩的表达方式，那个社会才能被称为独立的社会。那真正独立的部分（独立，也就是说，独立于一个确定的人类优位者），并不是社会，而是这个社会之中处于至高无上地位的那部分。这个至高无上的独立部分，作为该社会的特定成员，或者由该社会某些成员所组成的实体，对于他们的命令，无论是明示的还是默示的，对于该社会的全体成员或者人民大众来说，都要表现出习惯性的服从。对于该特定的人，或者该特定的由一些人所组成的实体来说，该社会的其他成员对他们有一种依附关系。或者说，对于该特定的人，或者该特定的由一些人所组成的实体来说，该社会的其他成员对他们都有一种服从关系。通过“独立的政治社会”，或者“一个主权独立的国家”这些表述，我们的意思是指，一个由包括主权者与臣民在内所共同构成的政治社会；作为与那仅仅是具有从属性的政治社会相对应，也就是说，那仅仅具有从属性的政治社会，只不过是另外一个政治社会的隶属部分或者一个成员而已，并且，它所包括的普遍的人民，因此都处于一种对另外一个政治社会的服从状态。
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为了使得一个特定社会能够构成一个政治上的独立社会，我们前述所提及的两个区分性标志必须结合起来。该特定社会的普遍的人民，必须处于对一个特定的并且一般的优位者的习惯性服从状态之下。而同时，该确定的个人，或者由一些人所构成的确定的实体，必须不能处于对另外一个确定的个人或者实体的习惯性服从之中。正是那个积极性的区分性标志，与这个消极的区分性标志的结合，使得那个特定的优位者成为主权者或者至高无上者，并且使得那特定社会（包括那些特定的优位者），成了一个政治的且独立的社会。
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为了表明那些区分性标志的这种结合，是如何使得一个特定社会成为政治上的独立社会的，我希望你们能够关注下面的那些论点以及例证。

1.为了使得某一个给定的社会可以构成一个政治社会，那么，作为该社会成员的普遍的人民或者人民大众，对一个确定的且一般的优位者来说，这些成员必须处于一种习惯性的服从之中。

这样一种情形之下，比如，该特定社会的全体成员都处于对一个确定的优位者的服从状态之中，但是，这种服从却是不大常见的或者是转瞬即逝的，而非习惯性的或者永久性的，那么，在该特定社会之中，在那特定的优位者与其成员之间，因此就不可能创生出主权者与臣民的关系。换句话说，那个特定社会的优位者及其成员，就因此而不可能变成一个独立的政治社会。无论那个特定社会是否是一个政治的且是独立的社会，它都不是一个这样的政治上的独立社会，在这个社会里，那特定的优位者就是主权者的那部分。

举例言之：1815年同盟军占领了法国，并且由于同盟军占领了法国，那么同盟军的命令就为法国政府所遵从，而通过法国政府，同盟军统治者的命令又为法国人民所普遍地遵从。但是，由于这些命令往往是十分不常见并且完全是临时性而转瞬即逝的，那么，在同盟军统治者与那被入侵国的人民之间，就不足以构成一种主权者与臣民之间的关系。尽管有这么一些被法国政府所服从，并且通过法国政府而为法国人民所普遍服从的命令的存在，法国政府与其臣民仍然是一个政治上的独立社会，在这个社会里，同盟军统治者并不是属于那成为主权者的部分。

那么现在，假如法国在服从那些统治者之前，已经成了一个处于自然状态或者无政府状态之下的独立社会，它本来也不会因为这种服从而能够变成一个政治社会。而且，它不会因为这种服从而转变成一个政治社会，这是由于这里的服从不是习惯性的。因为，由于这种服从不是习惯性的，它就不会因为服从，而能够从一个政治的且是独立的社会，转变成一个政治上的但附属性的社会。——因此，若一个特定社会要成为政治上的社会，那么它的成员中普遍的人民，就必须处于对一个确定的与一般的优位者的习惯性服从之中。

再如，一个弱小国家维持着其朝不保夕的独立，如履薄冰，战战兢兢，非常容易遭受列强的侵略。并且，由于它极易遭受列强的侵略，这个国家及其人民大众，就会对那些列强偶尔所发布的命令表示服从，而无论这些命令是明示的还是默示的。比如，这就是当年的撒克逊政府及其臣民，在面对那构成神圣同盟的协约统治者时，所处的这么一种境况。但是，由于命令与服从都相对是较少或者不常见的，因此，在列强与那些弱小国家及其臣民之间，并不足以构成一种主权者与服从的关系。尽管存在着这些命令，尽管也存在着那些相应的服从，那个弱小国家仍然是具有主权的，或者仍然是一个独立的国家。或者，尽管有着那些命令的存在，并且尽管有着那种服从的存在，这个弱小国家及其臣民仍然构成一个政治上的独立社会，在这个社会里，列强不能构成主权者的一部分。尽管列强一直都是优位者，并且尽管那弱小国家一直都是劣位者，但既不存在一个前者发布命令的习惯，就后者而言，也没有一个服从的习惯。尽管后者不能保卫与维持其自身的独立，但在事实上与实践上，后者仍然具有相对于前者的独立性。

从我刚才所举的例证可以看出，正如从我以前所举的例证也可以看出，我们可以从那些例证得出如下推论：除非一个特定社会的全体成员都处于对一个确定的并且一般的优位者的习惯性服从之中，那么，这个特定社会就不是一个政治社会。——通过对那些列强的服从，那弱小国家并未从一个独立的社会，转变为一个从属性的政治社会。而且，他们之所以未能转变为一个从属性的政治社会，就是由于这种服从不是习惯性的。因此，如果他们是一个处于自然状态中的社会（把那种服从抛在一边），他们也不会因为那种服从而转变成一个政治社会。

2.为了使得一个给定的社会，能够构成一个政治社会，那么该社会全体成员或者人民大众，向一个特定的并且一般的优位者，表示出习惯性的服从，就是必须的。换言之，习惯性的服从，是必须要由该社会的全体成员或者人民大众，奉献给一个且是同样的特定个人，或者一个由许多人构成的确定的实体。

除非一种习惯性的服从为该社会的人民大众表现出来，并且是由该社会成员的人民大众向一个且是同样的优位者表示出这种习惯性服从，否则这个社会要么处于一种自然状态之中，要么就会分裂成两个或者更多的政治上的独立社会。

举例而言：在这么一种情形之下，一个特定的社会被内战所撕裂，并且内战的各方处于势均力敌的状态，那么，这个特定的社会就会处于我下面所言的两种情况之一。——由于在这个特定社会里，没有一个一般的优位者可以供该社会的人民大众奉献出他们的习惯性服从，因此，这个社会就不是一个单独的或者未分裂的政治社会。——如果内战各方的人民大众，各自对其头领具有习惯性的服从，那么这个特定社会就会分裂为两个或者更多的社会，这些各自分裂出来的社会，也许就可以被称为政治上的独立社会。——如果内战各方中的人民大众，并不具有对各自头领的那种习惯性服从，那么这个特定社会就显然地或者绝对地处于自然状态或者无政府状态之中。它要么被分解或者分裂为其个体组成分子的状态，或者分解分裂为不计其数的规模极其有限的小型社会，由于这些小型社会的规模是如此之小，以至于它们也不能被称为是政治上的独立社会。因为，正如我将在下文所要指出的，一个特定的独立社会，在这样一种情况之下，当这个社会缺乏相当数量的、几乎不可以被精确界定出来的人口时，几乎不可以被称为是政治社会。但是，这个数量相当少的、几乎不可以精确界定出来的数量，也可以称之为相当多的，或者说是绝对不算少的。

3.为了使得一个特定的社会能够构成一个政治社会，那么，该社会成员的普遍的人民或者人民大众，必须习惯性地服从一个确定而且一般的优位者。

我在这里将不再对这一点做进一步讨论。因为，在第五讲里，我已经充分表明了，没有一个不确定的实体能够发布命令，无论这种命令是明示的还是默示的；或者没有一个不确定的实体能够接受服从与隶属。也就是说，没有一个不确定的实体能够进行集体行为，或者能够作为一个实体，去进行积极的或者消极的举止。

4.从我们前文的论述，好像已经能够看出，为了一个特定社会能够构成一个政治上的社会，该社会成员的人民大众就必须对一个明确而一般的优位者，处于习惯性的服从状态之中。但是，为了使得该特定社会能够构成一个政治上的独立社会，那么，该明确的优位者，就不能处于对另外一个确定的人类优位者的习惯性服从之中。

一个特定的社会，尽管习惯性地受到那些由于其所设定或者施加之法律的影响，但这个特定的社会仍然能够构成一个政治上的独立社会。一个特定的社会，尽管那明确的优位者偶尔会服从某些确定实体的命令，但这个社会依然能够称为一个政治上的独立社会。但是，如果它那明确而特定的优位者，处于对另外一个明确而确定的个人或者实体的习惯性服从状态之中的话，这样一个社会则是不独立的，尽管它可能是政治的。

举例言之，让我们假设，一个总督习惯性地服从他那被授予之权力的授予者。而且，为了使该例证显得更为圆满，让我们假设，对于那些定居在该总督治下的人民全体或者人民大众来说，该总督接受着他们的习惯性服从。——那么，尽管在其治下的范围之内，他能够习惯性地去发号施令，并且接受那些定居在其治下范围内之人们中的全体或者人民大众的习惯性服从，但在该总督所辖范围之内，他既不是一个主权者，同时，他与他所辖土地范围之内的那些居民，亦非什么政治上的独立社会。该总督，以及（通过该总督）该总督所辖范围之内的居民全体或者人民大众，都是在习惯性地服从或者隶属于另外一个大型社会的主权者。该总督以及所辖范围之内的居民，构成了一个政治社会，但却是一个隶属性质的政治社会，或者说构成了一个作为另外一个政治社会的所属部分的政治社会。

一个自然社会，一个处于自然状态之中的社会，或者一个虽然独立但处于自然状态的社会，是由这样的一些人所组成的，这些人是通过相互交往而被联系起来的；但他们却不是任何一个政治社会的成员、主权者或者臣民。在组成这个社会的那些人中，没有一个人是生活在一个积极的状态之中的，这个社会可以被称为一种臣属状态；或者说，构成这个社会的所有那些人，都生活在一种消极的状态之中，这个状态可以被称为一种独立状态。
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一般来说，各自独立的那些政治上的独立社会，作为各自完整的社会来考量，并且就其相互关系来考量的话，也都是处于自然状态之中的。同时，一般也可以说，那些政治上的独立社会，作为各自完整的社会来考量，以及考虑到它们由于相互之间的交往而发生的相互联系，它们就会构成一个自然社会。然而，这些表述并不是十分适当的。由于每一个相互联合着的社会的所有成员，都是一个政治社会的成员，没有任何一个相互联合着的社会，严格来说是处于自然状态之中的。也不能说，由于它们的相互联系而构成的较大型社会，能够在严格意义上被称为一个自然社会。严格地说，许多相互联合着的社会的许多成员，都被置于如下的一些情景之中。每一个相互联合着的社会其主权者与臣民，构成了一个政治社会，但是，每一个相互联合着的社会各自的主权者部分，则是生活于一个消极状态之中，这个状态可以称之为一种独立状态。
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一个由一些各自独立的政治社会的相互交往而构成的社会，是国际法所关注的领域，或者说是在各个国家之间所适用的法律所关注的领域。因为（用一个当前流行的表述来说），国际法，或者在各个国家之间适用的法，在将那些政治上独立的社会视为各自完整的社会时，它们是适合于那些政治上独立的社会的行为的。正如一句罗马法谚所言，“一般国际法，是因为各国的相互认可而出现的”。用一个各国更为精确的话语来说，国际法，或者说那些在国家之间适用的法，对于那些相互联合着的主权者来说，这些法是关于他们的行为的。

并且，因此必定可以得出这样的结论，那些在国家之间适用的法并不是实在法。因为，每一个实在法都是由一个特定的主权者所设定，用于针对那些对这些实在法的创制者处于臣服之中的某个人或者某些人的。正如我所曾经表明过的，在国家之间适用的法也是法（在非严格意义上能够如此称之的法），是由一般舆论所设定的法。对于这种法所设定的义务来说，对这些义务的强制执行是通过道德制裁来进行的。无论是对于国家而言，还是对于那些主权者而言，这些道德制裁，往往是在它们违反了大家一般接受与尊重的基本原则之后，通过它们对激起国际社会一般敌视的担心，或者是通过由此招致可能的不利后果的担心而实施的。

一个是政治社会，但处于从属状态的社会，仅仅是另外一个政治上的独立社会的一个所属部分，或者成员而已。所有组成它的那些成员，包括那些作为其直接领导者的个人或者实体在内，都生活在一个对一个并且是同样的主权者的臣服状态之下。
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除了那些政治上独立的社会，那些独立但却处于自然状态下的社会，以及那个由于各个政治上独立的社会之间的交往而构成的社会，还有那些是政治上的社会，但却处于从属状态之下的社会之外，仍然还有其他一些社会，这些社会与刚才所描述的那些特性中的任何一个都不适合。尽管，就像刚才所言的一个是政治社会但却处于从属状态的社会，构成了另外一个政治上独立社会的所属部分一样，一个属于这里所言之种类的社会，仍然不是一个政治社会。尽管它也是由一些生活在臣服状态之下的成员所构成，但它主要是由那些被视为私人的臣民所构成的。——一个由父母与子女所构成的社会，生活于服从状态之中，并且，在被视为具有刚才所述那些特征的情况下，可以作为一个这样的例子。
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为了将那是政治社会，但却处于从属状态之下的社会，与那些不是政治社会，但却是由一些作为臣民的成员所构成的社会区分开来，就等同于去将那些从属性的政治上的优位者的权利与义务，与那些被视为私人的臣民的权利与义务区分开来。而且，在我能够得出那个区别之前，我必须对这么一些法学中的表述进行分析，这些表述属于法学中的细节内容，且具有十分广泛而又错综复杂的含义。但是，对于我当前的目的来说，那样一个对该区别的说明也不是必须的。为了达到我当下的目的，那施加在我身上的职责仅仅是去确定主权者的概念，以及那与之具有不可分割之联系的政治上的独立社会的概念。因为，每一个实在法，或者每一个能够在直接而严格的意义上以法律称之的法律，都是直接或者间接地由一个君主，或者主权者数人所设定的，用于针对那些对这些法律的创制者处于臣服状态之中的某个人或者某些人。
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关于政治上的独立社会这个抽象术语的定义（包括与之相互关联着的主权者这个术语），不能用一些具有极为精确含义的术语来进行表现，并且因此可能不是一个对具体或者特定情形进行衡量的正确尺度。这个抽象术语所采用的最起码是不完善的定义，它几乎不能使我们去确定任何一个可能社会的种类。它也几乎不能使得我们界定每一个独立的社会，不管它是政治社会，还是自然社会。它同样也不能使我们界定出每一个政治社会，无论它是独立的社会，还是从属性的社会。

为了使得一个特定的社会能够构成一个政治上的独立社会，我上文已经提及的那些积极与消极的区分性标志就必须结合起来。这个特定社会的全体或者人民大众，必须处于对一个明确而又一般的优位者的习惯性服从状态之中。同时，那个被该社会全体成员或者人民大众习惯性服从的明确而特定的个人，或者由一些人所组成的明确而确定的实体，必须不能处于对任何别的明确而确定的个人或者实体的习惯性服从之中。

但是，为了使得该特定社会成员中的人民大众可以向一个一般的优位者奉献他们的习惯性服从，那么，需要多少它的成员，或者该特定社会成员多大的部分，必须向那一个并且同样的优位者奉献他们的习惯性服从呢？以及，假定是该特定社会成员中的人民大众向一个一般优位者奉献了他们的习惯性服从的话，为了使得这种服从是习惯性的，那么，他们对这个一般优位者的服从的经常性如何，又需要多长时间的服从呢？——现在，由于这些问题是难以准确地回答的，那么，主权者以及政治上的独立社会的积极的区分性标志，可能就不是一个正确地对那些具体而特定的情形进行衡量的尺度。这个标志，就不能使我们界定出每一个独立的社会，不管它是政治的社会还是自然的社会。

在独立的社会以一种最为极端的方式存在的情况下（如果这个独立社会是存在的话），我们应该毫不迟疑地去适用积极的衡量标准，并且毫不踌躇地用这个标准来确定该社会的种类。——就那些情形中的某些来说，某一社会成员中如此巨大的一部分服从同一个优位者，而且那一部分人的服从是如此的经常性，也是如此的前赴后继，因此，无需任何一丁点儿的困难也无需任何踌躇，我们就应该宣布该社会是政治性的社会。也就是说，无需一丁点儿的困难也无需任何踌躇，我们就应该去说，该社会成员中的普遍的人民，都处于对一个确定而又一般性的优位者的习惯性服从或者从属的状态之中。举例来说，这就是英格兰的通常状况，也是每一个在某种程度上在文明上有所进步的独立社会的通常状况。——就那些情况中的其他一些而言，对同一个优位者表现其服从的成员人数是如此之少，或者对同样的一个优位者的一般性服从是如此的断断续续磕磕绊绊而又经常被打破，因此，无需一丁点儿的困难也无需任何踌躇，我们就应该宣布这个社会是自然的社会；也就是说，我们无须一丁点儿的困难，也无需任何踌躇，就应该去说，该社会成员中的普遍的人民，并不处于对一个确定而又一般性的优位者的习惯性服从状态之中。举例来说，这就是那些独立而又野蛮状态下的一些社会的典型例子，这些社会还过着渔猎的生活，徘徊在原始森林之中或者新荷兰的漫漫海岸线上。

但若对一个处于极端状况之中的独立社会的情形而言，我们会发现，几乎不可能有绝对的把握去给这个特定的社会进行归类。我们也会发现，几乎不可能有绝对的把握去确定，该社会的成员中普遍的人民，普遍地服从那一个并且一样的优位者，或者普遍地不服从这么一个且同样的优位者。同时，我们也会发现，几乎不可能有着绝对的把握去确定，该社会成员中普遍的人民，对那一个且同样的优位者的服从，是习惯性的抑或不是习惯性的。举例来说，在查理一世与国会的冲突达到高潮之时，英国国民被分裂成两个不同的社会，这两个社会中的每一个也许都可以被称为是政治性的社会，也肯定能够被称之为独立的社会。在冲突被平息之后，那两个相互截然不同的社会也自然而然地归于无形了；同时，整个国家重新被结合起来，在一个一般的国会的统治之下，成为一个政治上的独立社会。但是，在冲突被平息之后，准确地说，是在哪一个节骨点上，这个一般性的政府被彻底地重建起来的？或者，准确地说，是在哪一个骨节点上，那两个截然不同的社会彻底消弭于无形，并且国家被重新彻底而完整地结合起来，成为一个政治性的社会的呢？什么时候才有如此之多的国民去向议会表示他们的服从的呢？以及是什么时候这种一般性的服从才会如此的次数频繁而又日复一日始终如一，以至于国家中的人民大众才处于对某一个实体的习惯性服从状态之中的呢（这个实体运用着主权）？而且，在冲突被平息之后，以及直到那个节骨眼到来之前，那由英国人民所构成的是什么社会阶级呢？——这些都是一些难以去确定地回答的问题，尽管关于这种情形的那些情况可以被准确地知道。

一个主权独立的政治社会，它积极的区分性标志，就是一个错误的衡量标准。这个积极的区分性标志，不能使我们去确定出每一个独立的社会，不管它是政治性的还是自然的。

一个主权独立的政治性社会的消极的区分性标志，也因此就成了一个不确定的衡量标准。它不能使我们能够界定出每一个政治性的社会，不管它是独立的社会，还是从属性的社会。——假定有一个确定的而又一般性的优位者，以及，该社会的人民大众对那个优位者也有习惯性的服从，那么，这个优位者是不是并不处于对另外一个确定的个人或者实体的服从性习惯之中呢？这么一个一般性优位者是否就是主权与独立的呢，或者是否该优位者是一个处于从属性地位的优位者呢？

在政治性社会不计其数的情形之中，以绝对确定的把握去回答这个问题是不可能的。举例言之，尽管神圣同盟可以向撒克逊政府发布它的那些指令，但它所给出的那些命令，以及它所接受的那种服从，相对来说，都是数量比较少，或者不常见的情况。因此，撒克逊政府依然是至高无上的统治者，或者是一个处于优位者地位的政府，而且，撒克逊政府及其臣民，仍然是一个政治上独立的社会，尽管它屈从于神圣同盟。但是，在那种命令与从属在某种程度上数量更多也更经常的情形下，我们就会发现，想去十分确定地界定出撒克逊政府的类别，就几乎是不可能的了。在这种情形之下，我们也许会发现，十分清楚地去界定出主权究竟存在于什么地方，几乎是不可能的：是说撒克逊政府就是那个至高无上而又独立的统治者呢，还是说撒克逊政府处于对神圣同盟或者那些协约国君主的服从性习惯之中，并且因此处于对神圣同盟或者协约国君主们的从属性状态之中呢？
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关于政治上独立的社会的定义或者一般概念，因此就是十分模糊不清而难以确定的。将这个对政治上独立社会的定义或者一般概念使用到一些具体或者特殊的情形中，我们将会经常碰到那些我刚才已经努力去说明的困难。

那些我已经费力去说明的困难，常常会使得对那些实在道德规范的规则适用显得非常困难，那些实在道德规范的规则，被称为国际法。

举例而言：对于那曾经是叛乱者的殖民地，现在是墨西哥的国家而言，它是什么时候，从一个起义的身份，上升为目前的独立的社会的呢？对于那些殖民者的实体而言（他们对墨西哥的主权产生了重大影响），他们是什么时候，由一个叛乱者领袖，转变成那么一个至高无上的统治者的呢？或者（用当下流行的关于法律意义上的政府与事实意义上的政府的那些话来说），是在什么时候，那些曾经影响了墨西哥的主权的殖民者的实体，成为一个事实上的主权者的呢？——以及（将国际法适用到某个具体的或者特殊的情形之中），是在什么时候，国际法授权那些中立国去承认墨西哥独立以及墨西哥政府的主权的呢？

现在，上述所提出的这些问题，可以等同于下面这个问题：是在什么时候，墨西哥居民开始一般性地服从那殖民者实体的，以及是在什么时候，那种服从开始变得如此的频繁经常而又持续不断，以至于墨西哥居民中的人民大众开始习惯性地反叛西班牙，并且不可能再恢复过去对西班牙的那种从属性习惯的呢？

或者说，上述所提及的那些问题，也可以等同于这个：——是从什么时候开始，墨西哥的居民开始对那个殖民者实体的服从变得如此一般的？以及是从什么时候开始，那种一般性的服从变得如此频繁经常而又持续不断，以至于使得墨西哥居民能够在事实上独立于西班牙，并且很可能会继续永久地将这种实际上的独立性维持下去的？

正是恰好在那么一个节骨点上（如果有可能有这么一个节骨点的话，那么就让它到来吧），根据那在各个国家之间被适用的道德，那些中立国被授权承认墨西哥的存在以及墨西哥政府的主权。但是，基于我刚才所努力说明的那些令人眼花缭乱的困难，对于那些中立国来说，如果要精确地踩在那个节骨点上，并且通过利用娴熟的手腕，能够在西班牙与她那叛乱的殖民地之间保持一个正义的平衡，简直就是不可能的。

这个困难在国际法下，表现出数量极其众多的形式。事实上，在国际法学之中的几乎唯一的困难与令人困窘的问题，也已经从中浮现出来了。同时，正如我将偶尔不得不去表明的，在严格意义上能够如此称之的法律，也不能免于类似的困难。比如，能有什么比诸如合理的时间、合理的注意，以及合理的补救这些表述更为模糊不清呢？又有什么比那将诽谤中伤与公正的评论区分开来的划分界限更为模糊不清呢？又有什么比那构成对版权的侵犯更为模糊不清的呢？又有什么比那能够构成白痴或者精神错乱的精神失常的程度更为模糊不清的呢？在所有这些情形中，这里的每一个困难，与那坚持主权独立社会的措辞中所遇到的困难，性质是同样的。这个困难源于那些术语的模糊性与不确定性，而对于这些术语的模糊性与不确定性，在定义与规则之中是必定要涉及的。并且对于这一点，我想，也即是人们激起那么一个十分荒谬的探究时（这个种类的问题，是关于法律，还是事实的问题）的用意所在。而事实真相就是，这些问题，既不是单纯的关于法律的问题，也不是单纯的关于事实的问题。事实也许是可以确定清楚的，法律也同样可以，毕竟它是能够被确定清楚的。在并非确定什么是法律，也并非在确定什么是事实，而是去界定给定的法律是否适用于给定的事实时，正如罗马法学家们所说的，规则是可以为人所知晓的，并且因此它们的具体支类也是可以为人们所知晓的；困难在于将具体的支类归结到规则之下。

在前述的分析中，我已经默示地假定，每一个独立的社会（这个独立的社会构成了一个政治的社会），都拥有某个本质的特征，对于这个特征，我马上就会去进行描述的。

为了使得一个独立的社会能够构成一个政治社会，就必须不能缺乏相当数量的、几乎不可以被精确界定出来的人口，但是，这个相当数量的、几乎不可以被精确界定出来的人口，却可以称作是相当多的，或者数量绝对不算少。一个特定的独立社会，它的人口也许可以被称为是极为稀少的，这个社会往往会被认为是自然的社会，而不是一个政治社会，尽管其成员处于对一个明确而确定并且一般性的优位者的服从或者从属性状态之中。
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举例言之。让我们假设，一个单独的野人家庭，相较于其他每一个社会而言，它绝对地处于离群索居的状态之中。并且，让我们假设，这个家庭中的父亲，这个离群索居家庭中的首领，接受了来自母亲与所有其他孩子的习惯性服从。——那么，由于它不是另外一个较为大型社会的所属部分，因此这个由父母与子女构成的社会，很明显就是一个独立的社会。而且，由于该社会其他部分的成员，都处于对其首领的习惯性服从状态之中，这个独立的社会也因此可能会构成一个政治性的社会，如果在其成员绝对不算少的情况下。然而，由于该家庭所构成的社会其人数是如此的稀少，它将（我认为）会被视为一个处于自然状态下的社会。也就是说，一个由那些并非处于服从状态的人所构成的社会。用不着对那些可能在某些程度上有些荒谬可笑味道的术语的运用，我们也几乎不会将这么一个社会称为一个政治上的独立社会，并且称那个强制性的父亲与首领为一个君主或者主权者，以及称那处于服从状态之中的母亲与孩子们为臣民。——孟德斯鸠说，“公共权力必然包括了一些家庭组成的权力”。

再如。让我们假设，一个也许可以被称之为独立社会的社会，或者那么一个并非另外一个并且是较为大型的社会之所属部分的社会。让我们假设，这个社会处于未开化状态，或者处于一种极端的野蛮状态，这种野蛮状态与那种未开化状态极端地接近。

由于这样一个特定社会生活在一种未开化状态之中，或者处于一种十分接近于未开化状态的野蛮状态之中，该特定社会成员中的普遍的人民或者人民大众也并没有处于对某一个并且同样的优位者的习惯性服从状态之中。为了进攻外在敌人的目的，或者为了反抗由一个外在的敌人所进行的攻击的目的，该特定社会成员中普遍的人民或者人民大众（当然是成员中那些能够拿起武器的普遍的人民或者人民大众），向一个头人表示服从，或者向一个由头人所组成的实体表述服从。但是，由于那种抵抗入侵的紧急事件来得快去得也如此之快，这种临时性或者转瞬即逝的服从也即告终止；同时，该社会也重新回到了那种被视为正常的状态之中。构成某个特定社会的那每个家庭的大多数成员，向他们自己那独特的首领表示出了习惯性的服从。但是，那些家庭式的社会，它们本身就属于一个独立的社会，或者说，它们并未通过对一个明确确定而又一般的优位者的一般性或者习惯性服从，而被联合进或者卷进一个政治社会之中。同时，由于特定社会的人民大众并未处于对一个并且同样的优位者的习惯性服从状态之中，因此，对于这个特定的社会或者共同体而言，并没有那些能够被称为法律的法律（能够在直接而又严格的意义上，被称为法律的法律）。对于该共同体来说，一般来讲的那些所谓的法律，都完全是或者在严格意义上只是习惯法而已，也就是说，完全是或者在严格意义上说，只是那些由该共同体所持有的一般舆论而设定或者施加的法律而已，并且，对于这些所谓的法律来讲，对于它们的实施并不通过法律或者政治性的制裁来进行。——我已经简略描述过的这种状态，是那些未开化并且独立的社会的正常状态，他们依然在过着渔猎生活，出没在无边的原始森林或者徘徊在新荷兰那无边的海岸线上。这也是那些出没于北美大陆森林与平原的那些未开化并且独立的社会的正常状态。这种正常状态，对于由塔西佗所描述的那许多德意志民族而言，也是适用的。

那么，对于这个特定的社会而言，由于其成员中的人民大众并未处于对某一个并且同样的优位者的习惯性服从状态之中，因此（我认为）它应该被视为处于自然状态之中。也就是说，它是这样的一个社会，构成该社会的那些人们，并未处于臣服状态之中。但是，除非政治这个术语仅仅被限制用在成员数量并非少数的独立社会，否则不能这样看待。让我们假设，政治的这个术语被适用到其成员极为稀少的那些独立社会，那么，那些构成某个特定社会的每一个独立的家庭，其自身就会构成一个个政治共同体：因为，那些家庭成员的大多数，都向它们各自独特的首领表示习惯性的服从。而且，鉴于那些家庭中的每一个自身都可能构成一个政治上的独立社会，那么从严格意义上来说，该特定的独立社会几乎就不能被称为一个自然社会。严格而言，那个特定的社会将会构成一个许多政治上独立的共同体的聚合体。或者说，鉴于该特定社会的许多成员并不同时也属于那些独立家庭的成员，因此它将构成一个这样的聚合体：这个聚合体包括了许多政治上的独立共同体，同时混杂了一系列生活于自然状态之中的个体。——除非政治的这个术语被限制到那些其成员数量并不在少数的独立社会上，否则，对于许多一般被称为自然社会的那些社会而言，如果按照严格的准确性与适当性来说，它们中只有极少数才能被称为自然社会。

由于我刚刚所提出的这些原因，以及由于那些我打算悄悄放过的原因，我认为，我们必定能够得出一个如下的结论。——一个特定的独立社会，它的人口数量可能是微不足道的，往往会被视为一个自然的社会，而非一个政治性的社会。尽管这个特定社会，其成员中普遍的多数人都对某一个明确确定而又一般的优位者处于一种习惯性的服从或者臣服状态之中。

并且，在得到那个结论时，我们也必须注意这么一个进一步的结论。为了使得一个独立的社会能够构成一个政治性的社会，那么，这个特定社会就不能缺乏一定数量的人口，这个数量可以说是相当众多。

对于人口数量这个相当模糊的条件而言，能够满足这个条件的最低人口的确是不能被精确确定。但是，通过观察那许多被视为政治上的独立社会的共同体，我们也许就能够得出这么一个结论：尽管某一个独立的社会其成员数量可能并没有超过数千，或者并没有超过数百，但它依然可能会构成一个政治性的社会。举例言之，古代的灰鼬同盟（就如那与其联系着的瑞士同盟一样），与其说是一个处于某个一般性主权者统治之下的独立的共同体，不如说是一个由许多独立的政治社会所结成的同盟或者联盟。那么，古代灰鼬同盟中人口最大的独立成员社会，其人口也几乎不会超过数千人。而那些被同盟起来的为数众多的国家中，人口最小的几乎都不会超过几百人。

对于主权者与政治上的独立社会这些术语而言，对它们的定义因此就会因为如下的困难而窘迫不堪，正如由于其他一些困难而窘迫不堪一样。对于那些困难，我已经在我演讲的前面某个部分陈述过。为了使得一个独立的社会能够构成一个政治性的社会，它就必定不能少于一定数量的人口，这个数量可以被称为是相当众多。而且，对于究竟需要多少人口这个模糊条件而言，最低限度需要多少可能的人口才能满足此一条件，是一个无法精确界定的问题。

但是，在这里，我必须要提出一个简明扼要的意见，也就是，尽管对于一个政治上的独立社会而言，我已经描述的那些本质特征，就是这个政治上的独立社会的本质特征，但它并不是一个从属性的政治社会的特征。如果一个独立的社会（一个从属性的社会是它的所属部分或者成员），是一个政治性而非自然社会，那么，这个从属性的社会就能够构成一个政治性的社会，尽管该从属性社会的成员数量可能是完全微不足道的。举例言之，一个社会被一个国家以政治的或者公共的目的纳入其所属的范围之内，那么这个社会就是一个政治的社会或者实体。并且，它将一直具有这个政治的社会或者实体的特征，尽管它的人口可能会由于死亡或者其他原因而减少，甚至减少到相当于一个小型家庭或者小型家族性共同体所具有的人口。

在试图努力去界定出主权者的概念，以及潜在的或者与之相互关联着的政治上的独立社会的概念之后，我将对一系列关于那些概念的许多定义进行一个简明扼要的考查。对于那些概念的那许多定义，已经为许多声誉卓著的著作家们所提出。
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在将政治社会与自然社会进行区别时，边沁在其《政府片论》中是这样定义前者的，“当许多人（我们姑且可以称之为臣民），被认为处于向某个人或者由某些人所组成的集体服从的状态时，这个人或者这个由某些人所组成的集体是已知的，并且具有某些确定的特性（我们可以称之为统治者或者统治者实体）。那么，这些人在一起（臣民与统治者），整体上被认为处于一个政治社会的状态之中”。同时，为了在他的定义中，将上文所提及之作为单个家庭的社会排除出去，他还为政治社会增加了另外一个本质特征，也即，这个社会的存续期限是没有限制的。——作为一个对政治上的独立社会的定义来考虑，这个定义是不充分的，也是有缺陷的。为了使得一个特定社会能够构成一个政治的与独立的社会，那为该社会之成员中普遍的人民与人民大众所习惯性地服从的优位者，必须不能处于一种对另外一个明确而确定的个体或者实体的习惯性服从状态之中。这是一个政治上独立社会所具有的消极特征，对于这个特征，边沁先生显然是没有注意。而且，由于对于政治上的独立社会而言，我们刚才所讨论的那个定义是一个不充分并且有缺陷的定义，对于一般意义上的政治社会来说，它也是同样不充分，并且存在着缺陷的。在我们能够给政治社会进行定义之前，或者在能够将政治社会从那些非政治性的社会中区分出来之前，我们就必须确定出这样一些社会的性质：这些社会同时既是政治性的又是独立的。因为，对于一个并不独立的政治社会而言，只不过是另外一个处于独立状态的政治社会的成员或者组成部分而已。或者（换一个方式表述），从属性的政治上的优位者所具有的权力或者权利，仅仅是主权者权力或者权力的延伸而已。它们仅仅是主权者在对其臣民行使主权权力时所具有的权力与权利中的微不足道的部分而已。

根据霍布斯在其卓越的论政府的著作之中，对政治上的独立社会所陈述或者提出的定义，除非一个社会能够维持其独立，在无需外援的情况下，依靠其自身所有，无需任何人的帮助而抵抗侵略，否则这个社会就不会是一个政治上的独立社会。但是，如果通过自身的力量而具有维持其独立的能力，是成为一个政治上的独立社会的特征或者本质属性，那么，政治上的独立社会这个名称，对现存的任何一个社会都将很难适用，或者说，对人类历史上所曾经存在过的那些社会中的任何一个，也都很难适用。这些社会中较为弱小的那些之所以能被视为政治上的独立社会，是由于实在的国际道德它们才能维护其朝不保夕的独立性，也是由于较为强大的共同体之间的相互的畏惧与猜忌。而这些社会中最为强有力的被视为政治上独立的社会，如果面对一个由许多其他独立国家广泛的密谋而结成的反对力量，也几乎很难依靠自身的力量去维持其独立性。——任何一个政治上的社会（我设想）都是独立的，只要它在事实上或者实践中没有依靠他人，也就是说，在该社会中那些为其成员中普遍的人民或者人民大众所习惯性地服从的一方，并没有处于对其他一个确定的个人或者实体的习惯性服从状态之中。

格劳秀斯在其伟大的论述国际法的著作中，以如下的方式对主权者进行了定义。“一般来说，国家主权是独立于任何权力的，是至高无上的。主权者的行为，是以主权者自己的意志作为基础的，是不受任何其他人类意志所影响的。”对于这个定义，格劳秀斯的翻译者与评论者巴比雷克是这样表述它的：“主权，是优位者至高无上的统治力量。在这个意义上，主权者获得其他主体的自愿服从。所有主体，除了主权者，都将自己的自由变为了服从。”——那么，为了使得个人或者实体能够在一个特定的社会里成为主权者，两个本质性的特征就必须结合起来。该特定社会成员中的普遍的人民，必须对那一特定的个人或者实体表示习惯性地服从；而同时，该特定的个人或者实体，不能处于对其他某个确定的人类优位者的习惯性服从状态之中。为了获得关于国际道德的性质的充分的概念，同时也为了获得关于实在法的性质的充分的概念，那么，主权者两个本质特征中的前者与后者都应该被注意到，或者被考虑进来。但是，对于主权者或者至高无上的权力的前一个并且是积极的本质特征，并没有被格劳秀斯放在其正式的定义之中。同时，那后一个也就是消极的本质特征，格劳秀斯的陈述也是不准确的。主权权力（根据格劳秀斯），是完全而彻底地独立于任何其他权力的；因此之故，它的行为就不能为除了它自己的意志之外任何他人的意志所废止。然而，如果说完美而彻底的独立性，是主权权力的本质，事实上就不存在主权这个术语能非常恰当地适用的人类权力，对于这个权力来说。每一个政府，假如它的力量并非十分强大，就会偶尔地服从其他政府的命令。每一个政府，都会经常去听从那些被称为国际法的舆论与感觉的。同时，每一个政府都会习惯性地听从那些它自己臣民的舆论与感觉。如果它并未处于一个对某一个确定实体之命令的习惯性服从之中，那么，这个政府就拥有了所有一个政府能够享受到的独立性。

根据哥廷根的冯·马坦斯（我们前述已经提过的那个论述国际法的作家）的话，“一个主权政府，就是一个这样的政府，它不应该接受来自任何外部的或者外国政府的命令”。——对于这个关于主权的定义来说，有很多关键而又明显的反对意见，下面的只是其中的几个而已。（1）如果这个定义要适用于那些主权政府的话，它也将会适用于那些从属性的政府。如果一个主权者应该免于服从来自外国政府的命令，那么，对于那些作为主权者之创设物的政府（这些政府所拥有的权力或者权利，仅仅是其创制者的委托而已），也同样应该如此。（2）一个特定的政府是至高无上的抑或不是至高无上的，与其说这是一个国际法上的问题，毋宁说它是一个事实上的问题。一个被降低到从属地位的政府，实际上就是一个从属性的政府，尽管其中所具有的实际的服从状态，根据在各国与各主权者之间所适用的实在道德而言，并不是完全一致的。尽管根据各国与各主权者之间所适用的道德来说，它应该成为一个主权国家或者独立国家，但它在实际上却是从属性的与依附性的。（3）不能绝对地断言说，一个主权者或者独立的政府就是不应该接受来自外国或者外部其他政府的命令。那些实际上在各国与各主权者之间所适用的道德，与独立的政府对另外一些独立政府的干涉，往往是不一致的。但是，根据那实际上在各国之间所适用的道德（以及根据为一般功利所赞许的一些国际道德），没有任何一个独立的政府应该被完全免于来自其邻居的监督与影响。（4）在这个由冯·马坦斯所给出的定义中（正如在那个由格劳秀斯所给出的定义中一样），没有提及主权者的那个积极特征的任何迹象。这个定义指向的是这样一些在主权者与主权者之间所产生的关系，但是它也忽略了另外一些关系，这些关系也同样具有本质上的重要性，就是主权者与其臣民之间的关系。
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我已经努力去对主权的一般概念进行了界定，包括对政治上的独立社会的一般概念的界定。但是，为了我能够进一步阐明主权的性质与本质，以及主权所潜在蕴含着的那政治上的独立社会的性质与本质，我将提请我的听众们关注一下对如下主题或者论题的一些简明扼要的意见。（1）主权所采取的那些各种各样的形式，或者最高统治可以具有的各种各样的可能形式。（2）那些对主权者具有约束力的真实的与构想中的限制，并且，正是根据这些限制，主权者的权力被认为是应该受到约束的。（3）政府的起源，以及相应的政治社会的起源。或者说是，作为臣民的人民大众所具有的习惯性服从的产生原因，以及那些主权者所具有的强迫或者压制反抗者的权力的所有来源，或者主要的来源。

一个政治上的独立社会可以被分为两个部分：也即是，那些其成员是主权者或者优位者的部分，以及那其成员仅仅是臣民的部分。在一个社会之中，主权不可能存在于所有社会成员之中，因为，对于某个社会成员来说总是会有一些人天然没有能力去行使主权权力。在绝大多数实际存在的社会中，主权权力往往都是为社会整体成员中的某一个单独的成员所占据，或者为其极为有限的一些成员所分享。而且，甚至在这样的一些实际存在的社会中，这些社会的政府被认为是产生于人民之中的，即便如此，主权者数量相对于整个的政治社会来讲，也是人数相当稀少的一部分。一个为其自身所统治的政治社会，或者一个由某一个主权者实体所统治、并且该主权者实体由整个社会所构成的政治社会，并不是不可能存在的；但是，由于此类社会存在的可能性是如此之小，因此，我将把它抛到我的关注视野之外。
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因此，每一个政治上的独立社会都能够被分为两个部分：也即，一个是其成员为主权者或者优位者的部分，以及一个其成员仅仅是臣民的部分。在主权者部分仅仅由一个单独的成员所构成的情形之中，这个最高统治严格意义上来说就是一个君主政治，或者在严格意义上而言，主权者就是一个君主。在主权者部分是由许多成员构成之社会的情形下，该社会的最高统治也许就可以被称为贵族政治（在这个术语的一般意义上的表述）。——同时，我将在这里做出一个简明扼要的评论，君主政治或者一人政府，或者说贵族政治或者许多人构成的政府，根据如下一些重要的不同之处，它们之间可以在广义上的或者从本质上被区分开来。在君主政治或者一人政府情形中，该社会的主权者部分直接地或者纯粹地就是主权者。而在贵族政治或者政府由许多人构成的情形下，该社会的主权者部分，从一个视角来看它们是主权者，而从另外一个视角来看，它也是臣民。在贵族政治或者政府由许多人构成的情形下，主权者数人是一个由许多个体组成的集合体，而且，通常也是一个由那些个体所构成的较为小型的集合体。那么，从整体上来考虑，或者考虑到它相互合作的特征，这个主权者数人也就是一个主权者并且是独立的。然而，若对这个主权者数人的组成分子进行分别的考量，那些构成该主权者数人的个人以及较小型的集合体，则都属于一个至高无上的实体的臣民，当然，他们也都是这个实体的组成部分。
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因此，在每一个能够被称为政治上的独立社会的社会，要么该社会所有成员中的某一个人占据了主权权力，要么主权权力为一个人数少于该社会全部成员的一些个体成员所分享。换一个方式来说，每一个最高统治，都是一个君主政治（在严格意义上称之），或者一个贵族政治（在该表述一般的含义上来说）。
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那些可能会被称之为贵族政治的政府（在该术语所具有之一般性含义的意义上），并非不能经常地被区分为如下三种形式。也即是，寡头政治、贵族政治（在该名称所具有的特定具体意义上），以及民主政治。如果主权者人数与整个社会人口数量的比例，被认为是非常之小的话，那么最高统治就被称为寡头政治。如果统治者人数与整个社会人口数量的比例被认为很小，但并非是小到了微不足道的地步，那么这时的最高统治往往被称为贵族政治。如果主权者人数与整个社会人口数量的比例被认为很大，那么最高统治就被称为是从人民中而来的，或者被称为是民主政治。但是，这三种形式的贵族政治（在贵族政治这个表述的一般意义上）来说，几乎不能被精确地区分开来，或者甚至用比较粗略的方法，也是难以区分开来的。一个政府，对一个人来说可能是寡头政治，而对另外一个人来说却可能是严格意义上的贵族政治。一个政府，对一个人来说也许视之为民主政治，但对另外一个人来说却可能是少数人的统治。而一个政府，对于一个人来说视之为贵族政治，但对另外一个人而言却是多数人的统治。此外，非常明显的是，那主权者人数与整个社会人口全部数量的比例，在一个长长的时间序列中，可以在较为微小的程度上不断地发生变化。
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我已经提及的那在贵族政治之间的种种区分，都建立在这样一些不同的比例关系之上。这些比例关系，是主权者人数与整个社会的人口数量之间所具有的比例关系。
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对贵族政治的其他一些区分种类，建立在这样一些模式的不同之上。这些模式，就是在主权者众人之间分享主权权力的模式。

因为，尽管主权者数人可能是一些同类的人所构成的实体，或者主权者数人是政治特征非常相似的个体的实体；但主权者数人所组成的实体，往往是一个混合的实体或者其构成成员之间并不类似的实体，或者说，主权者数人所组成的实体，往往是政治特征参差不齐的个体的实体。举例来说，主权者数人可能是由一些主张寡头政治并且覆盖范围狭窄的人所构成，也同样可能由一些主张民主政治的或者覆盖范围较大的实体所构成。而且，最高统治者也可能是由某个单独的被称为皇帝或者国王的人所构成，或者一个寡头式的实体所构成，以及由一个民主式的实体所构成。或者也可以是由具有寡头、贵族或者民主三种称呼中的某一个的个体，以及一个具有前述性质的实体所构成。而且无论属于这些情形中的哪种情形，或者在无数非常类似的情形中，主权者实体的那些相互之间参差不齐的构成成员，以及主权者实体，都可能会以无限多的方式中的任何一种来分享主权权力。

贵族政治无穷多的形式，就是源于这些无限多的模式。但那无限多的形式，并未被成体系地分为各种类别与种类，或者说，并未被成体系地分为一般或者特殊名称。但是，那些无限多的形式中的某些，已经被大略地与其他形式区分开来，并且被以一个“有限君主制”的共同名称而被划分出来。
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现在（正如我在上文所已经表明，并且将在下文更为充分地表明的），在那些君主政治或者一人统治，与那些贵族政治或者多人统治之间所存在的不同，包含了在其他那些最为精确而明确的统治之间所存在的差异之中。并且，考虑到实在法与实在道德之间的重要差异，在那些君主政治或者一人统治，与那些贵族政治或者多人统治之间所存在的不同，绝对是最为重要的。同时，由于在一人统治与多人统治之间所存在的主要差异，通过有限君主制这个名称，已经有些模糊不清了；我将对贵族政治的那诸多形式再提出一些补充意见，正是贵族政治的诸多形式，有限君主制这个名称被适用于其上。

在那些被称为有限君主制的所有或者大部分统治之中，一个单独的个人与一个集合体或者一个由某些个体所组成的集合体一起，享有主权权力。不管这里的单独的个人所享有的主权权力是大还是小，但他所享有的那部分主权权力，都超过或者胜过也是那最高的与种类繁多的统治实体的构成性成员中任何一个所享有的。同时，通过对那种主权或者至高无上权力的无与伦比的享有，以及（也许）通过一种在地位或者荣誉性标志上的优先性，那么，这一个单独的个体，就被如此地与其他人区分开来了，而且他与这些其他人的区分多多少少也是非常显著的。尽管他是与这些个人共同分享主权的。

但是，尽管有着那种对主权或者至高无上权力的无与伦比的享有，以及尽管有着一种在地位或者荣誉性标志上的优先性，根据君主这个术语准确意义上的含义，在一个混合制或者其构成成员参差不齐而多元的贵族政治里，最为重要的成员个体，仍然不是君主。同时，在混合制的贵族政治中，最为重要的成员，也不是能够在严格意义上以君主称之的。与君主这个术语在其严格意义上的含义不同，那么一个单独的个人并不是一个主权者，而仅仅是主权者数人中的一个成员而已。与严格意义的君主不同，那么一个单独的个人，单独地来考量的话，也是生活在一种臣服状态之中。作为一个单独的人来考虑，他就是那主权者实体属下的臣民，尽管他本身也是主权者实体的组成成员。

有限君主制，因此就不是君主政治。它只是贵族政治那无限多形式中的一种或者另一种而已，这些形式源于那些主权者数人在分享主权权力时所可能采取的无限多的模式。同时，就像贵族政治那无限多形式中的其他任何一种一样，这个有限君主制，也属于我在前面的叙述中已经提及的关于贵族政治的那三种形式之中的一个或者另一个。如果主权者实体的人数（包括那所谓的君主），与整个社会的人口数量相比，只占有极为微小的比例，那么这个所谓的君主政治就是寡头政治。如果主权者实体的人数（包括那所谓的君主），与整个社会的人口数量相比，占有的比例是比较小的，但并不是极为微小，那么这个所谓的有限君主制就是一个贵族之政府（在贵族之政府这个名称特定而具体的含义上）。如果主权者实体的人数（包括那所谓的君主），与整个社会的人口数量相比，占有的比例是很大的，那么，这个所谓的有限君主制就是一个民主制的或者来自于人民的政府，或者是一个多数人统治的政府。
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由于意味着君主性权力要为实在法所限制，有限君主制这个说法本身就内涵了自相矛盾。因为，一个能够在严格意义上以君主称之的君主，就是一个主权者或者政治上的至高无上者，同时，正如我将在下文所指出的，主权者或者至高无上的权力是不能够有法律限制的，无论这个主权者权力或者至高无上权力归于一个个人，还是归于许多个人。的确，一个贵族政治的权力，那被称为有限君主制的权力，的确是为实在道德所限制，而且也为上帝之法所限制。但是，每一个其权力受到那些限制的统治，用有限君主制这个名称来指向那些限制，对于此类以权力遭到限制为特征的贵族政治的适用性来说，正如对那些所谓严格意义上的君主政治来说，一点都不合适。——同时，正如这个名称的荒唐或者不合适，它在适用上往往也是反复无常的。尽管被适用到了某些个贵族政治上，在这些贵族政治中有着上文已经提及之一个单独的对主权或者至高无上权力的无与伦比的享有者，但是，在对其他同样适用的某些贵族政治中，人们也限制了对这个名称的适用。事实上，它的适用完全是由一些非实质性的条件所决定的，或者是由称号的性质所决定的，或者是由地位之名称的性质所决定的，而这些称号以及地位的名称，恰巧为那混合贵族政治中最为重要的一个成员所具备。如果作为那混合贵族政治中最为重要的一个成员所碰巧具有的称号，就是一般为一个在君主这个术语的严格意义上能够被称为君主的人所具有的称号，那么，他作为其成员之一的最高统治，往往就被称为有限君主制。否则，他作为其成员之一的最高统治，往往就会以一个不同的名称来被表征。举例言之，以希腊文、拉丁文与英文所表述的王这个称号，一般来说，就为一个在君主这个术语的严格意义上能够被称为君主的人所具有。而且，由于碰巧我们的国王具有那个称号，我们自己的混合贵族政治（包括了王、上议院以及下议院），就被称为有限君主制。如果他在主权权力中所分享的部分，完全就是他现在所享有的，但他却被称为护国主、总统或者类似荷兰联合省最高行政长官，那么他作为其中成员之一的混合贵族政治，也许就可以被称为是一个共和政治。而且，由于在最高统治各种形式之间所存在的这些措辞上的差别，人类的和平与宁静就时常为一些无知而莽撞的狂热者所打乱。
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对于前述对最高统治之各种形式的简明扼要的分析，我将附加一个对于如下一些论题的简短考查。因为，相较于在我演讲范围之内所包含的任何其他主题而言，这些论题与上述那个分析的主题都具有着更为紧密的联系。（1）由一个君主或者主权者实体而对主权权力的运用，这种对主权权力的运用，是通过政治上的从属者或者被授权机构来进行的。政治上的从属者或者被授权机构，是代表其作为授权者的主权者的。（2）对于主权与其他各种政治权力而言，可以被区分为诸如立法权，以及诸如执行或者行政权等等。（3）根据那些研究实在国际法的著作家们，这些社会或者统治的真正的性质，被他们称为半主权国。（4）一个复合国的性质，或者一个最高的联邦政府的性质，而这些复合国或者最高的联邦政府，具有一个联邦国家体系的性质，或者永久最高联邦统治的性质。

在一个具有最低限度人口数量的政治上的独立社会里，其居民所居住的领土范围也是最低限度的，并且这些居民生活在一个君主政治或者一个极端狭隘的寡头政治之下，那么所有能够被行使的最高权力（除了那些为私人对其他臣民所行使的权力），就可能是为君主或者最高统治者实体所直接行使的。但是，根据每一个实际存在的主权者（无论主权者是一个人，还是主权者数人或者一个由一些人所组成的集体），它们的有些权力是通过政治上的从属者或者被授权机构来进行的。政治上的从属者或者被授权机构，是代表其作为授权者的主权者的。这种通过政治上的从属者或者被授权机构而对主权权力的运用，在每一个实际存在的社会中，由于存在着无数各种各样的情况，都被认为是绝对必要的。举例来说，如果一个社会的人口是非常庞大的，或者一个社会生活的地域是幅员辽阔的，尽管这个社会的事物可能并不多，但那通过政治统治所能做的事务，在数量上要大于那些主权者（在大臣的辅佐下）所能做的事务。如果一个社会是由一个来自人民之中的多数实体所统治，就会有一些这样的统治事务，对于这些事务，如果没有被授权者的参与，主权者就难以做到。因为总有一些统治事务，对于这些事务而言，由于那来自人民之中的多数实体自身成员太多而无法去做。同时，还有一些统治事务，要防止由那来自人民之中的多数实体的某些成员为了其私人利益而去做。如果一个社会由一个来自人民之中的多数实体所统治，但这个实体的成员却分布在幅员广阔的地域之内，由于主权者实体要受到其成员生活的这种分散性的限制，因此一部分主权权力必须通过被授权的代表来行使。
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在绝大多数或者许多其最高统治是君主政治的社会，或者在绝大多数或者许多其最高统治是贵族政治的社会（在贵族政治这个称谓具体特定的含义上而言），许多主权权力的行使是由主权者所直接进行的，或者说是主权者直接行使了大部分的统治事务。

甚至在许多其最高统治者为来自人民之中的多数实体的社会中，它的许多主权权力也是由主权者直接地行使的，或者说是主权者直接行使了大部分的统治事务。举例来说。在古希腊以及意大利的所有或者绝大部分的民主政体中，作为主权者的人民或者许多人，通过正式的集会来直接行使它们的大部分主权权力。而且，在瑞士的某些州，它们的最高统治也是来自广大人民之中的，那些作为主权者成员的部分市民，通过定期地集会，直接行使绝大部分的统治事务。

但是，在许多其最高统治来自广大人民群众之中的社会，主权者或者最高统治实体（或者任何人数众多的构成该社会之部分的实体）就是通过被授权机构来行使主权权力的，这些被授权机构由主权者或者主权者实体来选择与任命，它们要行使全部的或者几乎全部的该社会主权权力或者最高权力。举例来说，在我们自己的国家，主权者或者最高统治实体的一个组成性部分是人数众多的平民实体（在平民这个称谓的严格意义上）。也就是说，这样的一些平民（在平民这个术语比较宽泛的含义上来说）与国王和贵族一起，享有主权，并且去选举下议院的议员。现在，平民就通过他们的代表来行使他们的全部主权权力，或者说，他们通过代表来行使其全部主权权力，行使除了那些选举与任命在英国国会里代表他们的议员的权力之外的全部主权权力。因此，即使平民是主权者而国王与贵族不再是主权者，也没有任何一种主权权力，更不要说我所已经具体列出的那些主权权力，是由主权者所直接行使的。

在一个主权者实体（或者任何作为其构成性部分的较小的实体）通过其被授权机构或者代表来行使其全部主权权力的时候，它可能会以下述两种模式中的任一种，而将其主权权力授予那些被授权机构或者代表来行使。（1）它可能会将其那些主权权力授予其代表，而这些代表将要因此负有某项责任或者某些责任。（2）它可能会将其那些主权权力授予其代表，这种授权将是绝对的或者是无条件的。在那些代表实体被选出或者任命之后的一段时间，这些代表实体将会完全代替选举人的位置；或者，在那些代表实体被选出或者任命之后的一段时间，代表已经被主权者授予了全部的主权者特征。

举例来说，以上文所提及的第二种模式，平民将他们的权力授予了下议院中的议员。在那些议员被选举出来之后的那段时间，或者在那些议员作为国会所属成员的一段时间，主权将由国王和贵族与下议院的议员们一起享有，而不是由国王和贵族以及平民的选举实体所享有。尽管在这个时段结束之后，或者在国会不管任何原因而被解散的时候，被授予的对主权的分享重新回到了选民实体手中。或者说国王与贵族以及平民中的选举实体，在那时候成了主权的归属之处。因此，假使平民而非国王与贵族为主权者，那么他们当前在国会中的代表就是实际上的主权者，或者完全占有主权权力，而又免于任何责任与义务的主权者。——平民的权力被完全而彻底地授予了下议院的议员们，因此这个代表的会议可以同国王与贵族合作，从而使得平民选举与任命他们的主要目的落空。

比如说，在制定一部法规将其自身的任期由七年改到二十年时，这种情况就可能发生；或者将那现在主权从所归属的三位一体的机构中转移出去，转到国王或者贵族手中，由此完全而彻底地废除现行国家体制。

但是，尽管以我们上面所提及的第二种方式，平民将他们的权力授予出去，但非常清晰的是，他们也可以在授予他们的代表以权力的时候，同时使得他们负有某项或者某些职责。比如，代表实体将会被约束去按照那预先由选举人所制定的那些目标，去行使被授予的权力。或者这个代表实体也会受到约束，这个约束可能更为一般也更为概括，要求代表实体不要去废除现行最高统治的宪政机制，或者不要对现行最高统治的宪政机制作出实质性改变。并且，即使国王与贵族都不是主权者，而只有平民是主权者，他们也可能会将类似的职责赋予任何一个代表实体之上，对于这个代表实体，他们可能会向它授予其全部的主权。

在此类职责为一个主权者或者最高统治实体（或者由一个构成最高统治实体的较小规模的构成性部分）所施加时，那么这个职责的强制履行就要靠法律，或者仅仅依靠道德制裁。代表实体会受到一部实在法或者那些实际存在的为人所制定的法律的约束，或者代表实体仅仅受到这么一种恐惧的约束，也就是，在代表实体将要违反它与选举人所签订契约的某些协议时，担心会犯了众怒。

而且，在这里我将还要做一个简明扼要的补充意见，这最后一种状况，是英国下议院那些议员们所处的真实处境。采用绝大多数那些研究英国宪制的著作家们的话语来说，我通常会假设，当前的英国国会，或者现在正运作着的这一届英国国会，拥有着英国主权；或者，我通常会假设，国王与上议院以及下议院，构成了一个三位一体的实体，这个实体就是主权者或者至高无上的统治者。但是，准确地说，下议院的那些议员们仅仅是一些这么一个实体的代理人或者受托人而已，而且，他们正是由这个实体所选举与任命的；并且因此，主权仍然归于国王与贵族，以及那些平民选举实体。授权方设定一项职责，而那个受托方则力图去履行这个职责，看来好像是授权与委托两个相互关联的表述所具有的意思。而如果要这么进行假设，那就太荒唐了。也就是假设，授权受托方以权力，从而去挫败或者废止任何后者被任命时所欲达到的目标。以及这样的假设，比如，平民授予其在国会下院中的代表，去放弃他们与国王以及上议院所分享的主权，这也是荒唐的。——那种认为平民的权力被绝对或者完全而彻底地授予给了下议院的那些议员们的假设，也许是由于下面的这些原因。（1）选举人实体所施加给他们在国会中的代表实体的职责，往往是默示的而非明示的；这种职责是缘于作为授权方的那些实体与作为代表方的那些实体之间的关系，而非源于作为授权方的选举人实体向作为被授权方的代表实体所发布的口头或者书面的指令。（2）这个职责仅仅要靠道德制裁来履行。换言之，宪法关于代表方实体对选举人实体的义务的那一部分，仅仅是实在的道德而已。前者完全，的确如此，没有任何夸张与奇怪之处。因为（正如我在下文所欲表明的），所有的宪法，不管在任何国家的任何宪法，在针对主权者时，都处于这种困境之中。而且，在任何国家的任何宪法的大部分，甚至作为针对那些主权者的臣民或者从属者的部分，也都处于那种困境之中。对于这些作为主权者臣民或者从属者的各方来说，主权者可能会通过法律或者政治制裁来防止他们违反宪法。

如果这种类型的一种职责是由法律制裁来执行的，那么，那些约束着代表实体的实在法就可能是由代表者实体所制定，而非由选举人实体制定。举例言之，如果下议院对平民所要承担的义务（下议院是由平民所委任的），是通过法律制裁而履行的，那么，那约束下议院的实在法就可能是由国会所制定的。也就是说，由下议院自身与国王和贵族们一起制定的。或者，假定主权归属于平民而非国王与贵族，也就是说平民是唯一的主权者的话，那么，那约束着下议院的实在法可能就是由下议院自身，作为主权者或者政府的代表而制定的。——但是，在这些情形中的任何一种，法律都可能为它的直接创制者所废止，而无须征得选举实体的直接同意。而且，只要选举实体对其主权权力或者最高权力的直接运用被限制在代表的选举上，它就难以避免那种麻烦之处。为了选举实体可以避免那种麻烦，那么约束其代表们的实在法，就必须是由其自身所直接制定或者是在其直接参与下而被制定出来的。举例言之，为了使得下议院议员们能受到法律充分而彻底的约束，以去履行他们对那些选举了他们的平民的义务，那么这个约束下议院议员们的法律，就必须是在国王与上议院的参与下，由平民自身所直接制定出来的。或者，假如说主权存在于平民之手，而非与国王或者贵族共享，那么这个约束下议院议员们的法律就必须由作为排他性主权者的平民们自身所制定出来的。在这两种情形中的任何一种，在没有选举者实体自身的直接同意之下，那约束下议院议员的法律都不能被废止。因为，国王上议院以及平民中的选举实体，或者作为排他性主权者的平民中的选举者实体，将会构成一个特殊而终极的立法机关，这个立法机关凌驾于普通立法机关之上。所谓普通立法机关，就是由国会或者下议院所构成的立法机关。一个关系到废止那由该特殊而终极的立法机关所制定法律的法律，无论是国会所制定，抑或是由下议院所制定，都将不会得到法院的遵守。法官将会直接履行那由特殊而终极的立法机关所制定之法律，以去直接反对那由下议院所制定之法律。他们将会对普通立法机关制定废止性法律的资质进行审查，正如他们现在对那由任何一个从属性团体所制定之次要法律或者其他法规或条例的资质进行审查一样。在纽约州，它的普通立法机关就为一个特殊的立法机关所控制，而控制的方式就如我刚刚所描述的那样。那委任普通立法机关的市民实体，构成了一个特殊而终极的立法机关，由此，该州的宪政体制得以直接确立起来。同时，任何一部由普通立法机关所制定的法律，如果与那源于该特殊而终极的立法机关的宪法性法律相冲突的话，都将会被法院认为是一部没有法律效力的法案。——那么，这样一个特殊而终极的立法机关，是一个好的并且有用的制度性机构，我将不去证明。我要去证明的是，这样一个制度性机构是可能的，而且，在某一个政治性社会里，这样一个制度性机构的确是现实中存在的。

通过主权者对主权权力的直接运用，以及主权者通过政治上的从属机构或者授权机构对主权权力的运用，我将转向关于主权权力的分类，以及关于其他政治权力的分类，诸如将之分为立法权，以及诸如执行权与行政权。
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非常可能的是，许多著作家都在假定，立法性政治权力，以及执行性政治权力，可以被区分得更为精确或者至少可以有被精确区分的方法。而且，在每一个其最高统治是数人统治的社会里，或者至少，在每一个其最高统治是一个有限君主制的社会里，主权性质的立法权，以及主权性质的执行权，都归属于不同的各派。举个例子说，威廉·布莱克斯通爵士，按照他的看法，立法性质的主权归属于英国国会，也就是说，立法性质的主权权力归属于那由国王、上议院议员以及下议院议员所组成的三位一体的主权者实体，也就是归属于英国国会。但是，根据这同一位著作家，执行性的主权权力则仅仅归属于国王。

那么，这种将政治性权力分为诸如立法权以及诸如执行权的区分，与将那些政治性权力分为诸如最高权力以及从属性权力的划分，几乎很难有什么一致性。因为，那些做出了前一种区分的著作家们已陈述或者假定说，主权性政治权力（并且，实际上也包括从属性政治权力），是可以区分为诸如立法权与执行权的。如果那种将政治性权力划分为立法与执行权的划分，有什么确定的含义的话，那么它的含义必定是这样的：立法权就是制定法律的权力，以及发布其他各种命令的权力，而执行权就是行政权力，或者说，就是将那些已经制定或者发布的法律或其他各种命令付诸实施的权力。但是，被如此理解的这么一种区分，远远达不到精确性的要求。因为在所有那些法律或者其他命令据之得以被执行或付诸实施的手段与方式中，法律以及其他命令都是最为经常性的，因为，就绝大多数被视为执行权或者行政权的权力而言，本身就是立法权，或者涉及了那些是立法权的权力。举例言之，由于为法院所执行或者付诸实施，法律主要就是通过判决或者裁定来执行的，也就是说，通过那些在个案中由最高或者从属性法院所发布的命令而执行的。而且，为了那些被如此执行的法律能够被执行得很好，它们就必须与那些仅仅辅助这个目的的法律保持一致。因此，所有那些决定法院行为的法律或者规则，或者所有决定司法过程的法律或者规则，都仅仅是对其他法律或者规则进行正确执行的辅助。

在任何社会中，那属于不同各派的立法性主权权力，以及执行性主权权力，是一个经不住任何片刻检视的明显的错误。对于证明其错误来说，有着无数的证据，因此很容易得出如下一些足够证明的证据。（1）对于由英国国会所制定的那些法律或者规则来说，或者由任何最高立法机关所制定的法律或者规则来说，为了其他法律或者规则的正确实施，这些法律或者规则中有许多都是辅助性的，或者意图成为辅助性的。在制定辅助其他法律或者规则的正确实施的那些法律或者规则上，法院在制定对程序进行规制的规则上，一点都不逊色。（2）在几乎每一个社会，通常被视为执行或者实施性的司法权，都是由最高立法机关所直接行使的皇帝或者巨头，他们是罗马帝国或者罗马世界实际上的主权者，不仅发布那些作为一般性规则或者法律的敕令性法规，而且，作为最高法院或者终审法院的法官，他们也同样发布一些特殊的法规，这些法规被称之为裁决或者判决。在古罗马共和时期，或者在古罗马的自由政府或者来自民众的政府真正的瓦解之前，作为主权者的罗马人民，也就是最高的立法机关，就是一个对刑事案件进行审判的高等法院。当代英国的最高司法权力就存在于英国国会之中，或者存在于那由国王、上议院以及下议院所共同构成的实体之中，我认为，这个最高司法权力是一直处于隐而不彰的状态的，或者说从来没有在实践中被运用过。这是因为，就制定那些被称为褫夺公民权或者财产权法案的那些特殊但却溯及既往性的法规而言，它并不能在准确意义上被称为一个法院。但是古代的议会，往往是由国王与贵族所构成，今天的国会就是由古代的国会而来。但是，古代的国会在作为主权性立法机关的同时，也是终审的上诉法院。（3）对于我现在正在进行检视的假定而言，今天的英国宪制不能为之提供哪怕一丁点儿的支持。说国会有着主权性的立法权是荒谬的，说执行性的立法权归属于国会，也是荒谬的。（正如布莱克斯通所坚持的），如果英国国会是主权者或者拥有绝对的权力，那么每种主权权力都必定属于这么一个主权者实体，或者属于作为其构成部分的一个或者多个成员。国王的权力被认为是凌驾于这个实体的，或者说任何该实体的其他成员所具有的权力，根据同样的理由，都并非主权权力，而完全是或者仅仅是从属性的权力。或者（换一个表述方式来说），如果国王或者主权者实体的任何一个成员，被认为超然于这个实体，被赋予了政治性权力，那么，该超然的成员仅仅是主权者实体的一个执行者而已，或者说，那些政治性权力仅仅是主权的衍生物而已。除此之外，那些确实被视为执行性的政治性权力，是由议会之中上议院或者下议院中的任何一院所行使的。而同时，那些确实可以被视为是立法性权力的政治性权力，则是由国王来行使的。在民事案件中，国会上议院是终审上诉法院；同时，在所有那些可被视为执行性或者实施性的权力中，司法权是最为重要也是最为显著的。那存在于国会下院的执行性或者实施性的权力，与那些归属于国会上院的权力相比，并没有如此重要与明显。但是，仍然可以非常容易表明的是，它行使了这种权力。举例言之，在行使司法权时，通过挑选作为其成员的委员会，下议院可以宣判对该委员会委员的选任在法律上是有效的还是无效的。
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 那确实由国王所行使的可以被视为立法权的政治性权力，在范围上是极为广泛的，也是极为重要的。举例言之，作为最高统帅，国王可以制定跟战争有关的法律，也就是说，那些特别的关于规制与管理军队的法律都是由国王所制定的。在执行法律时，通过从属性的法院，他也是那些程序性规则的创制者，这些程序性规则也是公开制定或者是按照严格的立法模式制定出来的。同时，（更为重要的是）他还是那法官立法所制定的无法估量的法律体系的创制者，或者那些通过司法程序所制定出来之规则的创制者。这些法律或者规则，都是由那些从属性法院在直接行使其司法职能时，所公开制定的法律或者规则。
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在所有对政治权力进行的宽泛分类中，将那些政治性权力分为最高权力与从属性权力的分法可能是唯一最为精确的。最高权力是政治性权力，在数量或者种类上都是无限的，这些最高权力，部分地被用于实际的实施，并且部分地处于隐而不彰的状态，但都属于某个主权者或者政府。也就是说，在政府是一个人统治的时候，这些政治性权力属于一个能够在严格意义上以君主称之的人；在政府是数人统治的时候，那么那些政治性权力就属于这个主权者集体，或者属于那些被视为该集体之组成部分的各不相同的成员。从属性权力则是最高权力的一部分，是那些被授予一些政治上的从属机构来行使的权力，这些从属性的政治机构仅仅是作为从属性机构或者臣民而存在。或者，对于那些他们仅仅作为执行者以及受托者的身份而占有权力的人来说，他们也是那些被授予最高统治权力或者共享最高统治权力的直接参与者与实施者之人中的一部分。

从前的时候，欧洲有许多社会或者政府，这些社会或者政府被那些研究实在国际法的著作家们称为半主权国。由于法国大革命所带来的巨大变化，这些社会或者政府全部地或者几乎全部地都消失了。我之所以开始转向讨论这些半主权国社会或者政府的性质，并非由于它们自身具有什么内在的重要性或者价值，而是由于半主权或者不完整的主权者这些不适当的术语，遮蔽了主权以及政治上的独立社会的本质。看来这些说法所具有的重要意蕴是，以半主权或者不完整的主权为标志的那些社会，既是主权国又具有从属的性质。
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根据那些研究实在国际法的著作家们，一个具有半主权或者不完整主权的社会或者政府，处于如下一些状态之中。——尽管这些社会或者政府具有其半独立或者不完整的独立状态，但它所拥有的绝大部分政治权力与主权权力，都属于一个完整而完全地处于最高统治状态的政府所拥有的。更为具体地说，在所有或者绝大部分它的外交关系，或者在所有或者绝大部分它与外国或者外在政府的关系中，它都是按照一个具有完整主权的国家或社会那样行为，而非像一个对他国处于从属状态的国家或社会那样行为。同样，在所有或者绝大部分它的外交关系，或者在所有或者绝大部分它与外国或外在政府所具有的关系中，它都是被视为一个具有完整主权的国家或者社会，而非被视为一个对他国处于从属状态的国家或者社会。因为，它们完全可以在按照其自身自由裁定的情况下，参与或者退出联盟，决定战争或者和平，而无须得到另外一个国家的授权。但是，尽管如此，该政府，或者作为另外一个政治社会的成员，拥有的是被视为不完整独立状态的政治权力。举例言之，在德意志罗马帝国或者罗马日耳曼帝国时期，某些个别的直接依赖帝国而存在的小型日耳曼政府，同时各自拥有自己的君主，由于帝国有着统一的皇帝以及这些小型日耳曼政府所组成的帝国会议所构成的政府，因此它们都是一些被视为不完整的主权国。因为，尽管在这些小型日耳曼国的外交关系上，它们是完全而完整地处于独立状态的，但它们仍然受到那个统一帝国政府的法律的约束（在事实上或者表面上）。同时，对于这些具有半独立性的政治社会，它们具有不完整的最高统治权，帝国法院是这些半独立政治社会的上诉法院（在实质上或者表面上）。毫无疑问的是，绝大部分被视为处于不完整最高统治状态下的政府，从其源起来说，都是一些诸侯性质的政府。但是，尽管它们在表面上依然处于原来的从属状态之下，但它们早都已经悄悄地逃避了绝大部分的封建约束。

现在，浮现在我面前使我觉得需要分析的一个问题是，每一个被视为具有不完善最高统治权的政府，在事实上都面临下面三个困境中的一个或者另一个。在它与另外一个与它有联系的政府发生联系，并被视为具有不完全的最高统治权时，它是完全臣服于这另外一个政府的，或者它是完全独立于这另外一个政府，并因此在本质上具有主权政府性质。或者在其自身的社会里，它与另外一个社会具有共同主权，并且因此不过是作为一个拥有最高统治权并且独立政府的构成性部分。同时，如果每一个被视为具有不完善最高统治权的政府，在事实上都处于这前述三个困境之中的一个或者另一个，那么就不会存在这么一种政府的主权性与从属性的混杂。（1）那被视为具有不完善最高统治权的政治权力，也许完全是按照另外一个政府的喜好或者约束而被该另外一个政府所完全而习惯性地行使的。根据那个假设，它的这个所谓的半主权性仅仅是名义上的或者虚假的而已。在这里，它完全是从属于其他政府的，尽管它的完全从属性在外表上可能是不完整的。举例言之，尽管以其自身的名义，并且以其自身的决定，它能够决定战争与和平，但是，如果它的权力在被行使时习惯上要受到另外一个政府的约束的话，它这个决定战争与和平的权力完全就是名义上的或者虚假的。（2）为另外一个政府所行使的凌驾于一个政治社会之上的那些政治性权力（这个被凌驾的社会被视为是不完全独立的），这些政治权力的被行使，可以视为是通过那被视为不具有完整主权的政府所许可、或者是通过其授权而进行的。根据那个假设，那被视为具有不完整最高统治权的政府，其本质上是一个真正的主权政府：那些权力，作为凌驾于其臣民之上的法律权利，被公开或者默示地授予了另外一个主权政府（因为，正如我将在下文所表明的，一个主权政府，如果为另外一个政府赋予了许可或者授权的话，可以对后者的臣民行使这些法律权利）。举例言之，普鲁士的腓特烈大帝，作为布兰登堡的选帝侯，就其与德意志帝国的封建联系而言，被视为半主权者或者不完整的主权者。但是，在实际上，或者潜在看来，他具有相对于帝国政府的完全独立性。并且，假设帝国对他的臣民行使了选举的政治权力，那么，帝国实际上是通过他的授权而行使这些权力的，而非通过他对帝国命令的服从而行使的。由于他对帝国军队习惯上的对抗，他对其表面上的封建优位者并不处于一种服从状态。（3）被视为具有不完善最高统治权之政府的那些政治权力，也许不会完全地或者在习惯上被根据另外一个政府的喜好或者约束而行使。但是，尽管它相对于另外一个政府的独立性并不如此完整，但是，那些为另外一个政府所行使的凌驾于该被视为具有不完全独立性社会的政治权力，仅仅是一些在后者的许可或者授权之下而行使的权力。举例而言，我们可以假设，巴伐利亚的选帝侯在所有或者绝大部分的外交关系，以及在其绝大部分的内政上独立于帝国政府，尽管他有着这种独立性，但对于帝国对于巴伐利亚社会在司法上的上诉管辖权，他却不可能在没有相当大的危险发生的情况下将之废除。但是，根据我刚刚所陈说与举例说明的那个假设，那被视为不完全独立的社会，其主权归属于该社会之被视为具有不完整最高统治权的政府以及另外一个政府。同时，也因此，那被视为具有不完整最高统治权的政府，在准确的意义上来说，就是那具有最高统治权与独立性的政府的构成性部分。那被视为不完全独立社会的最高政府，是由数人构成的最高政府之无数形式中的一种，它是那无数种模式的结果之一，主权者数人就是根据这些模式来分享主权权力的。

在这个情形之中，没有什么独特之处，而仅仅是如此而已。也就是，我们刚才所提及之最高政府的所有构成性部分，并不绝对是该最高政府所统治之政治社会的成员。这是由于，这些构成性部分之一，同时也是另外一个政治社会的主权者，或者也会是另外一个最高政府的构成性成员。由于这种异常状态的存在，因此在那些构成性成员之间，其利益与要求多多少少就会存在矛盾与敌视。但在几乎每一个最高政府由数人所构成的情形中，各个成员之间的利益与主张多多少少都会是相互矛盾冲突的，尽管这里的最高政府完全是内政意义上的政府。无论一个最高政府是否完全是内政性质的，或者它的所属部分之一是否也是另外一个最高政府的所属部分，通过其成员们之间的相互承认，最高统治的政府依然可以持久存续。尽管这些成员之间也存在着相互矛盾的利益与要求，尽管由于这些相互矛盾的利益也可能会发生流血或者不流血的冲突。也就是说，即便如此，那个最高统治的政府仍然可以继续存在。——由于在讲座的前述部分所进行的分析，以及在其中所导出与提出的理由，我认为没有任何一个政府可以同时既是主权者又是从属者：也就是说，没有任何政府在被视为是半最高统治或者不完整最高统治时，会是恰当的。
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在我破解我刚才所力图解决的谜团之前，我必须指明或者提出如下这些不同之处。——在无数的情形中，对一个政治社会所行使的那些政治权力，往往是由一个外在政治社会的政府，或者外在政治社会之政府的一个构成部分所行使的。但是，前一个社会的政府，很难被指称为半主权者或者不完整的主权者，除非后一个政府，或者后一个政府构成性的成员，作为后一个社会的政府来拥有那些政治权力，或者作为后一个社会政府的一个构成性部分来拥有那些政治权力。也就是说，除非当一个社会的政府或者该社会政府的一个构成性成员，是作为自己的政府，或者作为自己政府的一个构成性成员来对另外一个政治社会行使某些政治权力时，另外一个政治社会的政府才能被指称为半主权者或者不完整的主权者。举例言之，那些直接依赖于帝国的个别小型日耳曼政府，就被指称为半主权政府，这是由于那些由帝国政府在这些小型个别日耳曼社会所分别行使的权力，正是由那该政府作为帝国政府而行使的，或者（至少在表面上）是作为日耳曼的一般性政府所行使的。但是，英伦诸岛的政府相对于汉诺威的政府而言，并非不完整主权者；同样，汉诺威的政府相对于英伦诸岛的政府而言，也并非不完整主权者。因为，尽管英伦诸岛的国王也是汉诺威的国王，但他在这两个国家的任何一个为王，都不是因为他在另外一个国家是王。他在另外一个国家所行使的权力，相对于他在这个国家所享有的主权而言，没有任何依赖性；同样，他在这个国家所行使的权力，相对于他在那个国家的主权（或所享有的主权）而言，也没有任何依赖性。也就是说，他在一个国家所行使的权力，完全不依赖于他对另外一个国家所具有或者分享有的主权。——我刚才所提及的那种不同之处，与罗马法中的地役权和人役权之间的不同之处，两者具有十分接近的相似性。或者说，与英格兰法中在依附地役权与非依附地役权之间所存在的差别，也非常地相似。人役权，或者一个非依附地役权，属于被授予了权利的一方，该方是一片特殊而确定之土地的所有者或者占有者。但是，人役权，或者一个非依附地役权，并不属于一个作为这样的所有者或者占有者的各方，而是（根据当下流行的某些话语）被附加于其人身之上，或者属于其本身所固有的。

在我开始对复合国或者国家联盟体系进行分析之前，我将试着去分析一个这样的难题，这个难题与我在当前这个部分已经考查过的主题具有十分密切的联系。——我已经讨论过，并且还将在此后努力进行证明，所有构成了主权者数人的个人或者集体，都从属于他们作为其构成性部分的最高实体，也就是说，所有作为一个主权者数人之成员的个人或者集体，都从属于他们作为其成员的主权者实体。那么，在某人在一个社会里是主权者实体之成员，而在另外一个社会里却是排他性主权者的情况下，该人在后一个社会中所具有的主权，如何与该人在前一个社会里，对他作为其中一个成员的主权者实体的服从状态相互一致？举例来说，我们可以假定，我们自己的国王也是汉诺威的君主，并且是汉诺威的独裁者，那么他对那个由国王、上议院以及下议院所构成主权者实体的服从状态，如何能够与他在一个德意志王国所享有的主权相互一致？由于其对主权者实体的习惯性服从，主权者实体的一个所属部分或者所属成员所具有的习惯性独立，好像就被剥夺了；而它若作为一个外国社会的主权者，这种习惯性独立就必须属于它。——为了说明这么一个难题，我们必须假定主权者的角色，以及主权者实体的成员，在实践中是截然不同的。也就是说，作为一个外国社会的君主（打个比方），那么，主权者实体的一个成员就既不会习惯性地服从于它，也不会为它所习惯性地服从。因为，作为一个外国社会的君主，如果他习惯性地服从主权者实体，那么，在那个社会中这个被他习惯性地服从的实体就是主权者；同时，他仅仅是该主权者实体的执行大臣。而作为另外一个外国社会的君主，如果他为一个主权者实体所习惯性地服从，那么就会是他，而非该主权者实体，将会成为那个社会的主权者。就此而言，如果主权者的角色在实践中是如此混淆，或者在实践中一直是截然不同的、完全相互冲突的，那么下述结果之一就可能是顺理成章，该成员可能会在两个社会中，要么成为臣民，要么成为排他性的唯一主权者，或者为了在一个社会中保持其主权者地位，而在另外一个社会中保持其部分的主权，他将会断绝与后一个社会的联系，或者会断绝与前一个社会的联系。

在任何这样的时候，也就是说社会中主权者实体中的一个成员，同时也是另外一个社会中主权者实体的成员的时候，就会存在着一个同样或者类似的难题。一种对前一个社会主权者实体的服从状态，以及一种对后一个社会主权者实体的服从状态，将会变得不协调：正如一种服从状态将会变得与独立性不可协调一样，因为独立性是主权者的本质特征之一。

并非不经常发生的是，两个或者两个以上政治上的独立社会臣服于一个共同的主权者。但是，在通过共同的主权者而联合起来之后，它们仍然是被各自统治着，依然可以根据原有的资格而被区分开来。在这种情形之下，就不存在上文所提及之困难了。那统治着两个社会的君主或者主权者实体，是同一个主权者，同时，通过它们对该共同主权者的服从，它们就成了一个政治上的并且是独立的社会。

时常会有这样的事情发生，一个政治上的独立社会产生于几个政治社会的联盟之中，或者，一个具有政治上的独立主权的政府，产生于几个政治性政府的联盟之中。根据一些论述实在国际法的著作家们的观点，这样一个政治上独立的社会，或者说这样一个政治上独立的社会的主权统治，就可以被称为一个复合国。但是，这样一个政治上独立社会的主权政府，在更为适当，也更为经常性的意义上，可以被称为一个最高联邦政府。

也同样经常发生的是，一些各自独立的政治上的社会，或者几个各自具有其主权的政治性的政府，通过一种永久性的联盟而被结合起来。根据某些论述实在国际法的著作家们的看法，被认为经过了如此之结合的一些社会或者政府，可以被称为联盟国家体系。但是，被认为经过了如此之结合的政府，在一个更为适当，也更为广泛的意义上说，可以称之为最高政府永久联盟。
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我言及复合国家的性质，以及国家联盟体系的性质，是由于以下诸种原因。——这是由于我将在下文力图去确立的一些立场，也即是，主权权力是不可进行法律限制的。这也是由于我所已经努力确立的立场，在每一个政治上的独立社会里，主权者都是一个个体，或者是由个体所构成的一个实体。也就是说，在一个特定的独立社会里，除非主权者是一个个体，或者是由一些个体所构成的一个实体，那么这个特定的社会就会要么处于自然状态之中，要么被分裂为两个或者多个政治上的独立社会。但是，在一个被称为复合国的政治性社会里，主权由如此各不相同的一些个人或者实体所分享，以至于这些个人作为其构成性成员的一个主权者实体，是隐而不彰或者并不容易被发现的。在一个被称为复合国的政治社会里，没有任何明显的一方是真正的主权者或者是真正独立的，也没有任何明显的一方被授予了不能加以法律限制的政治性权力。因此，我言及最高联邦政府的性质，是为了表明：该最高联邦政府所统治的社会是由一个主权者所统治的，或者是由一个真正独立的主权者所统治的。而且，在言及复合国的性质时，我也关注到了联盟国家体系的性质。因为这些非常不同的对象之间那种虚假的相似性，有可能会导致一种我认为应该随时加以消除的混淆。并且，通过在这些非常不同的各个对象之间所进行的比较与对比，我能够更为清晰而明确地指出前者的性质。

1.在复合国的情形下，或者在最高联邦政府的情形下，数个联合社会的数个联合政府，与一个对于那些社会而言是共同政府的政府一起，在这些社会的每一个社会中都是联合性质的主权者。并且，在源于这种联邦结合的较大型社会里，它们也是联合性质的主权者。或者，由于那个共同的或者一般性的政府所具有的政治性权力也是由那几个相互联合的政府所放弃或者授予的，一个主权国的性质也许可以被如此更为清晰而准确地去描述。因为由共同政府而结合起来的那些联合政府，它们也将各自主权权力的一些部分授予了该共同政府，因此，那些联合起来的社会的政府，与这个共同的政府一起，在这些社会中的每一个以及所有社会中，都是具有联合性质的主权者。

稍加反思就会发现，共同的或者一般性的政府并不是主权者或者最高统治者。稍加反思也可以发现，这些政府中没有任何一个是主权者或者是至高无上的统治者，即使在其中它所直接管理的那个社会之中，它也并不是主权者或者至高无上的统治者。

如果共同的或者一般性的政府是主权者或者至高无上的最高统治者，那么，尽管那些相互联合起来的社会构成了一个社会，但它们也不会构成一个复合国。或者，尽管那些相互联合起来了的社会可能会由这个共同的并且是至高无上的最高政府所统治，但它们的那个共同的并且至高无上的最高统治政府也不会是联邦性质的政府。因为，在几乎每一个政治上的独立社会的情形中，由一些政府所统治的政治上的独立社会，都为一个政治上的独立社会所包括了。就那个作为至高无上的最高统治并且是联邦性质的政府来说，以及一个作为至高无上的最高统治且并非联邦性质的政府来说，它们仅仅是由于以下不同之处而被区分开来的。在最高统治的政府不是联邦性质的时候，被认为具有那种角色的政府中的每一个，都仅仅是从属性的政府而已。或者说，被视为具有那种角色的政府中的任何一个，都不会分享主权。但是，在最高统治政府能够在严格意义上说是联邦性质的时候，这些政府中的每一个，作为该联邦联盟体的直接成员方，在这个角色的意义上，都是主权者实体的一个所属部分。因此，尽管这些政府对于它们作为其构成性成员的主权者实体而言，要表示服从，但那些政府即便被如此看待，也不能说完全处于对主权者实体的服从状态之中。——但是，由于那些政府即便被如此看待，亦非处于对主权者实体的服从状态之中，那么，它们都同意创建的那个共同政府或者一般性政府，就并非主权者或者至高无上的统治者。

同时，即使那样一些政府在各自的社会中都是直接的统治者，但它们也并非主权者或者至高无上的最高统治者。如果那样的一些政府在各自的社会里都是主权者，它们就不可能是一个复合国的不同成员。尽管，如果它们在各自的社会里都是主权者，并且已经被永久性地联合起来了的话，它们将会构成（正如我将在下文马上就要表明的那样）一个国家联盟体系。

为了举例说明复合国的性质，对于前述一般性描述而言，我将补充如下一些意见。——无论是共同或者一般性政府所直接管辖下的法院，还是那些被相互联合起来了的政府所直接管辖下的法院，都没有义务，或者没有被授权，去执行该共同的一般性政府所发布的每一个命令，或者将这每一个命令付诸实施。那个共同的或者一般性的政府的政治性权力，都不过是这些相互联合起来的政府之主权权力的某些部分而已。这些权力，是由作为该联邦联盟体各成员方的那些相互联合起来的政府，所放弃或者授予给该共同政府或者一般性政府的。因此，它能够制定法律或者发布其他各种命令的资质，就可能也应该由其自身所直辖的法院进行审查，并且，也要经受那些由各个相互联合起来的政府所辖之法院的审查。同时，如果该共同政府或者一般性政府在制定法律或者发布其他各种命令时，超越了其从联邦联盟体中所获取的有限权利的话，那么，所有那些各自不同的法院都有义务或者被授予了权力不去服从这些法律与命令。——并且，由于那些相互联合着的政府中的每一个，作为联邦联盟体的成员一方，已经放弃了它的一部分主权权力，那么，无论是该共同政府或者一般性政府所直辖的那些法院，还是由其他那些相互联合着的政府所直辖的法院，抑或该共同的或者一般性政府所直接任命的法院，都有义务，或者被授予了权力，去执行该共同的或者一般性政府所发布的每一个命令，或者去将这每一个命令付诸实施。由于那些相互联合着的政府的每一个，作为联邦联盟体的成员一方，已经放弃了其主权权力的一部分，那么它制定法律以及颁布其他各种命令的资质，就可以、也应该接受所有那些各不相同之法院的审查。同时，如果在该共同的或者一般性的政府行使那由联邦联盟体所已经放弃了的主权权力时，颁布了一个法律或者发布了一个特殊的命令，所有那些各不相同的法院都被授权并且有义务去不遵守这个法律或者命令。

那么，如果这个一般性政府自身就是主权者，或者那些相互联合起来的政府都是各自的主权者，那么这些被联合起来的社会将不可能构成一个复合国。相互联合起来的社会可以构成一个独立的社会，这个社会可能会有一个至高无上的最高统治政府，但这个政府并不是联邦性质的；或者这些相互联合起来的社会可能会构成一个由各自独立的社会所组成的实体，并且这些社会分别有其各自的最高统治政府。因此，作为构成了一个集合实体的相互联合着的政府，或者由于它们和一般性的政府构成了一个相似的实体，在这些联合着的政府中的每一个，都是联合主权者，并且，在由所有这些相互联合着的国家的结合而产生的那个大型社会里，也是主权者。

那么，既然共同的或者一般性政府的政治权力是由那些相互联合着的政府所授予的，那么，它就不是主权者实体的一个构成性成员，而仅仅是它的执行大臣而已。因此，那些相互联合着的各社会的主权，以及由这些相互联合着的国家的结合而产生的大型社会的主权，就存在于作为构成一个集体性实体的那些相互联合着的政府之中。也就是说，这种主权在表示这些社会共同的意愿时，或者在表示这些社会成员大多数的共同意愿时，是与由它们的联邦性结合所确定出来的那些模式相互一致的。

正是根据那个集体性实体，该一般性政府的权力才被授予与确定；而且，通过那个集体性实体，该一般性政府的权力也可以被撤回、删减或者扩大。——对于那个集体性实体而言，尽管那些相互联合着的政府并不仅仅是从属性的，但它们的确处于对那个集体性实体的服从状态之中。否则，那些相互联合着的政府就会美国的最高统治政府就符合（我认为）前面所述之对最高联邦政府的一般描述。我认为，那个共同的政府，或者那个由美国国会与总统所构成的政府，仅仅是那些相互联合着的各州政府的一个从属性执行者而已。我认为，那些相互联合着的各州政府中没有一个是严格意义上的主权者或者至高无上的最高统治者，即在各自的社会里是主权者或者是至高无上的最高统治者，并且这些相互联合着的政府就会仅仅构成一个国家联盟体系而已。除此之外，由于那个一般性政府的权力是由那个集合实体所决定的，并且由于那个集合实体有着扩大权利的资格，那么它就有必要去确定那些权力，并且有资质去对其自身之构成性成员的权力进行删减。因为，任何一种被授予该一般性政府的政治权力，都是从那些相互联合着的政府的一些主权中划拨而来的。——作为一个必然的结果，我们可以从那个集合实体的主权中推断出那些我在上文已经提及的情况。也即是，那个一般性政府的资质，以及那些相互联合着的政府中任何一个的资质，都可以、也应该接受该一般性政府所直辖之法院的审查，并且也必须接受那些相互联合着的政府中任何一个政府所直辖的法院的审查。因为，既然一般性的政府以及那些相互联合着的政府都臣服于那个集合实体，那么它们各自所委任的各自不同的法院，最终是从那集合实体的主权及其最终的立法机关那里获得权力的。因此，那些法院就是那个主权者与最高立法机关的执行者以及受托人，就如它们也是直接委任它们的那些从属性立法机关的执行者与受托人一样。并且，也因此，那些法院被授权，并且甚至有义务，在立法机关超越了由该集合实体的主权者与最高立法机关所授予或者留给它们的职权时，不去服从那些从属性的立法机关。

使在一个州或者一个由其直接掌管的政治社会之中，它也并非什么主权者。而且，最后一点，我认为，每一个州的主权，以及由于这些州之间的联盟性结合而产生的那个大型的国家的主权，就存在于作为构成一个集合性实体的那些相互联合着的州政府之手的。在这里，州政府的意思，并非它普通的立法机关，而是委任该州普通立法机关的公民实体，除了联邦之外，这个公民实体才是该州真正的主权者。如果一些相互联合着的各州的直接管理者，都分别是一些单独的个人，或者分别是一些人数有限的寡头，那么，每一个州的主权，以及由于这种联邦性联盟而产生的大型国家的主权，就可能存在于不同的个体手中，或者存在于构成一个集体整体的那些寡头手中。
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2.一个复合国，以及一个国家联盟体系，根据下述本质性的不同之处，可以得到大致的区分。在复合国的情形下，那些相互联合着的社会是一个独立的社会，或者都分别地从属于一个主权者实体。这个主权者实体，通过作为其执行者的一般性政府，并且通过其作为成员与执行者的那些相互联合着的政府，从而为那些相互联合着的政府中的任何一个所习惯性与一般性地服从，并且也为那由所有这些相互联合着的政府以及一般性政府的结合中所产生的大型政府，所习惯性与一般性地服从。在国家联盟体系的情况下，那些被相互结合起来的社会并不是一个社会，也不臣服于一个一般性的主权者，或者（换句话说），这些被结合起来的社会中的任何一个都是独立的社会，而且这些社会中任何一个社会的政府都是严格意义上的主权者与至高无上的统治者。尽管数个政府的集合体是一个联邦同盟的组织者，并且也因此可以通过与整个联邦同盟有关的决议案，但无论是该同盟的条款，还是此类继起的决议案，在这些社会中的任何一个里，都不会由该集合体的权威机关来强制执行。对于结成同盟的那些政府中的任何一个来说，那些条款与决议案都仅仅是它们自行接受的协议条款而已。同时，在它自己的政治社会里，这些协议条款之所以具有法律效力，在于该社会自己所制定的法律与发布的其他各种命令，并且，以该社会自己的权威机关，向其臣民发布。简而言之，国家联盟体系在本质上与许多独立的政府通过一个相互联合的普通同盟而结合起来，并无什么不同。并且，在那些独立政府为一个普通的同盟所联系起来的场合，联盟政府中没有一个臣服于被视为一个集合实体的那些联盟政府。尽管，这些联盟政府中的每一个都接受了同盟条款，并且通常会去履行这些条款，当然，在接受与履行这些条款时，这个政府是在其自身的社会之中，通过自己所制定的法律与颁布的其他各类命令来进行的。确乎无疑的是，一个国家联盟体系，以及一系列由一个普通同盟所联合起来的许多独立的政府，一般而言是不可能通过一些概括的或者抽象的表述而得以精确区分的。只要我们拘泥于一般性的表述，我们只能在一般性的、大致的模糊意义上确认，一个国家联盟体系的结合盟约，意在永久性的同盟，而由普通的联盟而联合起来的许多独立国家，通常不过是暂且苟合而已。而且，被包含在国家联盟体系盟约之内的宗旨与目的，比起那些普通联盟所打算的宗旨与目的，通常往往是为数更为众多，并且通常也是更为复杂的。

我相信，日耳曼帝国联盟，这个继承古代帝国而来的联盟，仅仅是一个国家联盟体系而已。我认为，当前的日耳曼帝国议会，也不过仅仅是由一些来自各个相互联盟但却有各自独立的政府的使节们的集会而已。也就是说，该日耳曼帝国议会的决议案，仅仅是一些协议性条款而已，这些协议性条款是由各个加盟国自行采纳的。并且，这些协议条款之所以在每个加盟国具有法律效力，是由于该加盟国通过其自身的直接当局者所制定给自己的法律或者命令。我也相信，不管是过去还是现在，瑞士同盟也都具有同样的性质。如果在日耳曼帝国联盟的情形下，或者在瑞士同盟的情形下，相互联合着的政府实体可以执行它自己的决议案，那些相互联合起来的政府就是一个复合国，而非一个国家联盟体系。这个相互联合着的政府实体，就是严格意义上的主权者，而对于这个集合体与主权者实体，从严格意义上来说，每一个其构成性成员都对之处于一种服从状态之中。

现在，我将从主权可以采取的各种不同的形式，或者从最高统治政府所可能具有的各种不同形式，转而讨论对主权者至高无上的最高统治所能施加的各种限制，不管这些限制是真实的还是虚拟的。
 
[33]



在讲座结尾部分，我将做出某些轻微修正，实在法的本质特性（或者说那能够使得实在法与一种并非实在法的法相互区分开来的特性），也许可以按照如下方式进行说明。——每一个实在法，或者每一个能够在直接而又严格的意义上以实在法称之的法，都是由一个主权者个人或者实体，直接或者间接地设定的，用来针对一个政治上独立社会的某个或者某些成员。在这个政治上独立的社会里，那个主权者个人或者实体是主权者，或者是至高无上的最高统治者。或者（换一个表述方式来说），它是由一个君主或者主权者数人所直接或间接设定的，用来针对某个或者某些对该实在法的创制者处于服从状态的人。
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那么，从实在法的本质特性里，以及从主权独立的社会的性质里，我们可以得出一个结论：一个能够在严格意义上以君主称之的君主的权力，或者一个以其群体或者至高无上的地位而成为主权者的主权者群体所具有的权力，是不能够有法律上的限制的。一个受到法律义务所约束的君主或者主权者群体，将会服从另外一个更高的或者更为优位的主权者。也就是说，一个受到法律义务所约束的君主或者主权者群体，既是主权者，又不是主权者。受到实在法所限制的至高无上的权力，就该说法自身而言，显然是自相矛盾的。
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尽管主权者权力受到了法律限制的束缚，也不会有一个政治社会能够逃脱法律的专制。能够直接施加限制的优位主权者的权力，或者其他一些比这个优位主权者更为优位的主权者的权力，依然能够绝对地逃脱实在法的绳缚。因为，除非设想中的限制是由一个这样的主权者所施加（这个主权者并不处于对一个更高或者更为优位的主权者的服从状态之中），那么一系列主权者（其数量可以大至无穷），将会统治那个设想中的社会。而这是完全不可能，且是非常荒谬的。

君主们或者那些主权者实体已经试图对它们自己施加义务，或者去对那些继承其主权权力的继任者施加义务。但是，尽管有一些由主权者们施加给自身的法律之存在，或者有一些由主权者们施加给继承其主权权力的继任者之法律的存在，“主权权力是不能够有法律上的限制的”这么一个观点，依然堪称放之四海而皆准，并且概无例外。

这种实在法的直接创制者，或者继承这个直接创制者的主权者，都可以按照自己的喜好对实在法随意进行废黜。并且，尽管该法并未被废黜，当前的主权者也不会被限制去遵守该法，并且是通过法律或者政治上的制裁而被限制去遵守该法。因为，如果当前的主权者受到法律的束缚去遵守该法的话，那么当前的主权者就会处于一种对另外一个更高或者更为优位的主权者的服从状态之中。

就其与继承主权权力或者至高无上的统治权力的继承者之间的关系而言，这样一种法律，至多也不过相当于一个实在道德的规则而已。就其与其直接创制者之间的关系来说，它不过是一个比喻意义上的法而已。因为，如果我们可以更恰当地去说的话，我们不能说法律是由一个人为其自身而设定的，尽管一个人可以接受某种原则作为自己行动的指南，并且会遵守这个原则，就像他受到了某种制裁的束缚而必须去遵守这个原则一样。

主权者们所意图为他们自身所设定的那些法律，或者主权者们意图为其继承者们所设定的那些法律，仅仅是一些他们接纳之作为行动指南的原则或者准则而已，或者仅仅是这些主权者们要求继承其主权权力的继承者们接纳他们作为原则或者准则而已。

举例言之，作为主权者的罗马人民曾经庄严地投票并且下决心，他们永远不去通过，甚至不会去考虑一种我将斗胆将之称为“剥夺公权法案”的法律。但是，尽管在我们所讨论的这个时期，罗马人仍然还是野蛮人，但他们依然敏锐地感受到了一个真理，这个真理常常为那些以文雅自夸的国家的立法机关所忘记。这个真理就是，被施加的惩罚必须与那些可预期的规则相一致，而不能去维护某些特定的或者溯及既往的命令。这个庄严的决议案或者表决，以立法的形式通过了，并且以如下强制性的表述载入了《十二表法》之中。这些强制性的表述就是，“不得制定溯及既往的特别法”。但是，尽管该决议案或者表决以立法的形式通过了，尽管它也披上了非常恰当的法律表述的外衣，以及尽管它作为法律载入了一部法典或者一个法规群体之中，但从法律这个术语的严格含义上来说，它仍然很难说是一部法律，也因此毫无疑问，不能在法律这个术语直接而又严格的意义上称之。

再如，英格兰与苏格兰所结成的同盟中的创制者们，试图给立法机关施加义务，该立法机关由于同盟的缘故，是两个国家的主权者。在同盟的规定或者法案中公开宣布，对英国教会的保留，以及对苏格兰的基督教长老会的保留，是两国联盟的基本条件。或者，换言之，也就是说，大不列颠的国会将不能取消这些教会，或者也不能对那些教会的结构与建构进行根本性的改变。那么，只要两国之中任何一国的大多数人民群众还对其确定的教会保持激情与尊重，那么，英国国会对该教会的取缔就将是一个不道德的行为；因为，这个取缔行为将会违反在两国大多数人民群众中通行的实在道德，或者将会对该国大多数人民群众所持有的舆论与感情造成重大冲击。假设明示的上帝法赞同那教会的建立，那么对这个教会的取缔行为也将是违反宗教的；或者，假如该教会的设立与持续存在符合一般功利，那么该取缔行为由于会导致普遍的害处，因此也算得上是一个不义。但是，没有一个人能够说（只要这个人所言乃是严格意义上的法律含义），国会对两个国家两个教会中的任何一个的取缔，是一个在法律上无效的行为。因为，如果国会在当前的英国是主权者，在苏格兰也是主权者，那么它就不能在法律上受到那个结盟基本条件的约束，正是这个同盟的基本条件赋予了两国那些宗教机构永久存在的可能性。那项结盟的基本条件并非一个实在法，而是由结盟的创制者们所提供给未来至高无上统治者的立法机关的一个忠告或者建议。

根据我在上文已经提出的两个例子，我将转而去考虑违宪这个称谓所具有的含义，并且是在与非法这个称谓相对照的意义上，以及在将之适用于某个君主的行为，或者适用于某个以其集体与至高无上的资格而成为主权者群体的行为意义上，考虑违宪这个称谓所具有的那些含义的。违宪这个称谓，在被如此对比与适用的意义上，有时候是以这么一个含义而被使用的；这个含义往往更为具有概括性与模糊性，并且有时候，它也是以这么一个含义而被使用的，这个含义将会更为具体而明确。我将从它的那个概括性与模糊性的含义开始。
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1.在每一个或者几乎每一个政治上的独立社会，都有一些为主权者所习惯性地遵守的原则或者准则，对于这些原则或者准则，该社会的大多数人民群众，或者该社会有影响力的成员中的大多数人，也以赞同的感情对待它们。并非不经常的是，这些准则往往是被主权者或者政府所公开接纳的，正如被习惯性地遵守一样。更为通常的是，它们并未为主权者或者政府所公开采纳，而是简单地依靠在该社会所流行的舆论来将这些原则与准则施加给主权者或者政府。无论它们是为主权者或者政府所公开地采纳，还是简单地依靠在该社会所流行的舆论而将之施加给主权者或政府，该主权者或政府都受到约束或者被限制去遵守这些原则或者规则，当然，这种约束与限制仅仅是通过道德制裁而进行的。或者（换一种表述来说），在该主权者或者政府胆敢去违反一个此种类型之准则的时候，这种行为将不会或者不能招致法律上的苦头或者惩罚，但是可能会招致谴责，或者也可能会遭到抵制，来自被统治之大多数人民群众的抵制或者人民普遍的抵制。

那么，如果一个君主或者主权者群体的法律或者其他法案与一个准则相矛盾，就是与我们刚才所已经提及的那种准则相矛盾，那么这个法律或者法案就会被称为违宪的（根据那个有时候被赋予这个称谓的更为一般意义上的含义而言）。举例言之，那被称为剥夺公民权之法案的溯及既往性的制定法，也许可以被称为是违宪的，尽管它们不能被称为是非法的。因为，它们与一个立法原则相冲突了，而这个立法原则是国会所习惯性地遵守的，而且，这个原则也是为英国社会的大多数民众以一种赞同的感情所认可的。

简而言之，当我们称某个主权者的行为是违宪行为的时候（根据那个有时候被赋予这个称谓的更为一般意义上的含义而言），我相信，我们的意思是指：那个行为是与某些既定的原则或者规则相冲突的；而这个原则或者准则，又是为一个至高无上的最高统治政府公开地采纳的；或者，至少是为这个至高无上的最高统治政府所习惯性地遵守的；同时，对于这个原则或者准则，又是为该特定社会的大多数人民群众或者该特定社会中有影响力成员中的大多数，以一种赞同的感情所认可的。同时，由于该至高无上的最高统治政府已经习惯性地遵守这个规则，并且既然该社会的大多数人民群众是以一种赞同的感情来看待该原则的，那么，刚才所言的那个违反了该原则或者准则的行为，势必是与大多数人民群众的预期相矛盾的，并且势必会对他们的舆论与感觉造成冲击。除非我们的意思是这样，否则，我们就仅仅意指的是，我们视该行为是一种一般来说有害的行为，或者说，在没有一种合理的明确理由的情况下，我们感到对这种行为不满，我们以一种讨厌的心理来看待这个行为。

2.违宪这个称谓，在适用于一个主权者的行为，以及以一个更为具体而明确的含义使用时，意味着该行为与宪法是相冲突的。

同时，我将在此作一个简要的补充，也就是，我通过宪法这个表述来意指的是实在道德，或者一种实在道德与实在法的混合之物，该实在道德或者该混合之物确定一个既定最高统治政府的构造与结构。我意指的是，实在道德，或者实在道德与实在法的混合之物，决定着这么一个人的角色，或者这么一些人各自的角色。就目前而言，主权者就属于这么一个人，或者这么一些人之中。同时，假设这里所说的政府是一个贵族政治或者若干人统治的政府，那么，该实在道德或者该混合之物，还能决定在这么一种模式下，正是基于这种模式，那些主权权力为该主权者数人或者群体的构成性成员所分享。

那么，针对一个能够在严格意义上如此称之的君主，或者针对一个以集合体或者主权者资格而构成的主权者实体来说，宪法仅仅是实在道德而已，或者仅仅是通过道德制裁来执行的而已。尽管，我将在下文所指出的，它也许能够等同于实在法，或者也有可能通过法律制裁来被执行，但那是在针对被视为主权者群体的各个成员的情况下。当前的主权者，或者当前主权者的前任，也许已经公开采纳，并且公开承诺要遵守它了。但是，无论宪法是否会被如此公开地采纳，或者是否仅仅由一些在该政治社会所流行的一些原则所构成，就针对主权者而言，它都仅仅是依靠被统治者的感觉与感情来维护的。因此，尽管主权者的一项违反了宪法的法案，可能会被恰当地称之为违宪的，但这个法案并不是对能够在严格和直接意义上以法称之的法律的侵犯，也因此不能被恰当地称之为非法行为。

举例言之，从卡迪纳尔·黎塞留政府直到法国大革命，这段时期的法国国王都是法国实质上的主权者。但是，在同一个国家，在同一个时期，也有一个传统准则为法院所遵循，该准则深深植根于法国大多数人民群众的感情之中，并且决定着王位的继承。根据实际上君权的过渡，它决定着王位必须应该由这么一个人来继承。该人恰好能够继承王位，是因为他符合一个被称为萨利克法律的继承规则之规定。那么，在这样一种情形之下，一位当前在位的国王，通过皇室法令或者法律，已经试图将王权转移给他唯一的一位女儿或者孩子，那么该皇室法令或者法律，就可以在一种非常恰当的意义上，被称为违宪行为。这个行为可能已经与那确定君主政治建构的传统准则发生了冲突，而这种传统准则，一直是由流行于法国大多数人民群众之中的感情所维护着以防止侵犯的。但是，它仍然不能被称为非法的，因为，就当前实际在位的国王是实质上的主权者而言，他肯定是不受任何法律义务所约束的。不仅如此，如果被统治者抵制了那违宪的法令，那么他们的抵抗行为却是真的成为非法的行为，或者是对实在法的违反。尽管，他们的这些抵抗行为可能与被称为实在道德的宪法是相互一致的，并且也许，还是与那些作为实际存在的由人所制定的规则之衡量尺度的一般功利原则相一致的。

再如，一项由英国国会通过的法案将主权授予国王，或者将主权授予国王与上议院或者授予国王与下议院，这将从本质上改变我国目前最高统治政府的结构，并且也可以因此在十分恰当的意义上被称为违宪之法。设想中的制定法依然是整体上有害的情形下，以及在该法还冒犯了国内的大多数人民群众或者冒犯了几乎全体人们的情形下，它也许在被称为违宪的同时，还可以被称为是违反宗教或者不道德的。但是，若去说这个行为是非法的，那就很荒谬了。因为，如果在当前的联合王国里，国会是主权者，那么它就是所有我们实在法的直接或者间接的创制者，并且享有排他性的为我们设定法律上的正义与非正义之衡量标准的地位。
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但是，当我断言说，主权者的权力不能够有法律上的限制的时候，我也总是利用“主权者”这个术语来意指一个能够在严格意义上以君主称之的君主，或者一个以其集合体与主权者资格而成为主权者的主权者群体。在被整体地考虑，或者被作为相互合作的性质来考虑，主权者群体都是至高无上而又独立自主的。但是，分别地加以考虑，那些构成该主权者群体的个人以及一些较小的集合体，都臣服于那个至高无上的最高统治群体，尽管它们都是这个最高统治群体的构成性部分。因此，尽管这个群体必定是不受任何法律或者政治义务之约束的，但这个群体所据以构成的那些个人或者较小的集体，却必须受到那些为这个群体所创制之法律的约束。举例言之，一个上议院的议员，或者一个下议院的议员，就在法律上受到国会所通过的一项法案的约束，该议员是至高无上的立法机关的一个成员，他与其他议员一起同意通过这个法案。不仅如此，他也会在法律上受到法规的约束，或者司法造法性质之规则的约束，这些法规往往直接源于那些臣属性或者从属性的立法机关，因为，一项直接源于臣属性或者从属性立法机关的法律，是在最高立法机关的授权下所创制的。
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因此，在由一个人统治的君主政治，与由数人统治的贵族政治之间，存在着一个重要的区别。

对在严格意义上能够以君主称之的君主而言，或者对那些以其集合体或者主权者的资格而成为主权者的实体来说，宪法（正如我所已经提及的）仅仅是通过道德制裁而被执行的，或者仅仅是通过道德制裁而被保护不受侵犯的。对在严格意义上能够以君主称之的君主而言，或者对那些以其集合体或者主权者的资格而成为主权者的实体来说，宪法以及国家之间通行的法律，处于一个相同的困境之中。它们中的每一个，与其说是实在法，毋宁说是实在道德。前者是由在一个特定社会所流行的道德所捍卫的，而后者则是由在各国之间所普遍流行的感觉所捍卫的。

但是，单独加以考虑的话，主权者实体的成员，即使作为该实体的成员，也可能受到该实体作为创制者所创制之法律的约束，而这些法律关注的是该特定最高统治政府的构造。——在这个法律被披上法律惩罚之外衣的情况下，或者在根据由其创制者所提供之方法在司法中被执行的情况下，一个由主权者实体为其自身之任何一个成员所设定的法律，都是能够在严格意义上以实在法称之的实在法。它是一个能够在严格意义上以法律称之的实在法，或者一个能够在严格意义上以法律称之的法律，尽管它的被制定，是用来约束那些作为主权者实体之成员的某方，而该主权者实体则是该法的创制者。如果在司法中执行该法的方式，并未为该法的创制者所规定，那么，与其说它是一个实在法的规则，不如说它是一个实在道德的规则。但是，它缺乏实在法所具有的那些本质特征，这并非由于它被设定用来针对的某方的角色，而是由于它未被赋予法律的或者政治上的制裁，或者说，在罗马法学家们的意义上说，它是一部在义务上不完善的法律。——在该法被赋予了法律上的或者政治上的制裁的情形下，以及在该法所关注的是特定最高统治政府之构造的情形下，一个对该法的违反行为（并且，违反者就是该法被设定用来针对的那一方），不仅仅是一个违宪的行为，同时也是一个非法的行为。就被违反的法律涉及的是政府构造而言，对该法的违反就是违宪的。就被违反的法律可能会通过司法程序来执行而言，对该法的违反也会是违法的。

举例言之：国王作为英国国会的一个所属部分，也可能会因为国会的法案而被惩罚。国王可以被惩罚的情形是这样的：当国王超越了宪法施加给他的权威之限制的时候，以及当他僭越宣布他自己所制定的一部法规与源于最高立法机关所制定的法规具有同样法律效力的时候。或者，上下两院的任何一个议员也都可能因为一项国会法案而受到惩罚。例如这些议员作为最高主权者的所属部分，超越了他们宪法权力的时候，或者举例来说，他们僭越地赋予一个由其自身群体所颁布之法令或者决议案以法律效力的时候。

那么，当最高统治政府是一个君主或者由一个人所统治的政府的时候，宪法作为针对该政府的法律，必定仅仅是实在道德而已，也仅仅是实在道德而不能是任何别的东西。当最高统治政府是一个贵族政治或者由一个群体所统治的政府的时候，宪法作为针对该政府之成员的法律，可能既是由实在道德所构成，或者也可能是由实在道德与实在法所构成的混合之物。在针对那些具有协作性或者主权性的主权者群体时，宪法就必定仅仅是实在道德而已，而不能是其他什么。但是，在针对那些被单独考虑的主权者实体的成员时，不管这些成员是某些个体还是由某些个体所组成的集合体，这时的宪法都像由道德制裁来保证执行一样，也被根据法律的或者政治上的制裁来保证其执行。

事实上或者在实践中，若单独地考虑那些成员，并且是作为主权者实体的成员来考虑的话，他们也往往是能够不受法律或者政治上的限制的，无论是整体上还是部分上。举例言之，英国国王，作为英国国会的一个所属部分，是不能在法律上负有责任的，或者不可能会犯下一个法律上的损害行为。而且在直接参与议会的行动时（他直接属于这个议会），一个上议院的议员，或者一个下议院的议员，也是没有服从实在法的义务的。但是，尽管这种不受法律限制的特权可能是非常之有益的或者是非常方便的，但这却并不是必要的或者必然的。单独考虑的话，一个主权者实体的成员，不管他们是一些个人还是由个人所组成的集体，在法律上都是可以受到约束的，即使是作为该主权者实体的成员，他们在法律上也是受到约束的。而且，在这里约束他们的法律，是由主权者实体所创制的。

而且，在此处，我还需要再做一些说明，也即是，如果一名被单独考虑的成员，在被作为主权者实体的成员来考虑的话，能够在整体上或者部分地免于法律的或者政治上的制裁，那么在法律上无须负责的作为主权者实体构成部分的集体，或者在法律上无需负责的作为主权者实体成员的个人，在行使其法律上没有限制的权力时，在两个方面受到限制不得去违反宪法。（1）就像它作为其成员之一的主权者实体一样，它在道德上受到了限制或者约束，也就是说，它受到在一个特定社会里流行的舆论与感觉的控制。（2）如果它打算发布一项命令，并且是在根据其在宪法上所分享之部分主权并未得受授权时发布命令，那么，它的违宪的命令在法律上将是不具有约束力的，并且因此，对这个命令的抵制就不是非法行为。不仅如此，尽管它无须为此种超越其职权的行为承担法律上的责任，但是，它所委任以去将其违宪的命令付诸实施的那些人，如果试图努力去完成他们的使命的话，他们却仍然要遵守实在法。举例来说，如果国王或者上下两院中的任何一院，利用公告或法令，试图去制定一部等同于英国国会法案的法律，那么这部僭越的法律就不可能在法律上具有约束力，并且对这个僭越的法律的抵制，也因此就不是非法行为。并且，尽管国王或者任何议院对于这种假想中的违反宪法或者道德的行为不负法律上的责任，但国王或者议员命令去执行这个法规的那些人，如果他们要试图将该命令付诸实施的话，仍然要承担民事或者刑事上的责任。

在上文中我已经断言，对于那些构成主权者群体的个人或者集体而言，如果要分别地予以考虑的话，他们都是臣服于他们作为其构成性部分之最高统治群体的。根据上面最后一段里所包含的问题，我不得不把已经提及的命题中一个非常可能的错误，清理出去。

概括言之，如果主权者实体的一个成员，在被单独地考虑或者对待时，是不受实在法限制的，那么，他仅仅是作为一个主权者实体的成员才免于受到法律义务的限制的。一般来说，就他的其他身份而言，他是要受到法律限制的约束的。但是，在某些被称为有限君主制的混合式贵族政治中，有限君主是完全被免除或者被豁免了所有法律上的或者政治上的义务的。举例言之，根据英国法的准则，国王是无须为过错而承担责任的，也就是说，对于他所乐于去做的任何事情来说，他都是不负任何法律上的责任的。或者说，对于他所乐于不为或者怠于作为的任何事情来说，他都是不负任何法律上的责任的。

尽管他被彻底豁免了法律上的或者政治上的义务，但也不能够就此推论说，国王就是主权者或者至高无上的最高统治者，或者对于那个国王作为其构成性部分的主权者或者至高无上的国会来说，国王就不处于一种服从状态。

对于这个消极结论的无数证据而言，举出这些证据是轻而易举的事情，但如下的一些证据当是足以说明问题的了。（1）尽管在事实上国王能够免于实在法的束缚，但他是不能够免于法律义务的束缚的。在作为主权者的国会制定国王本身也赞同的一项法律时，这部分法律将使得国王或者国王的继任者在法律上是负有责任的。但是，一个能够在严格意义上以君主称之的君主，或者一个具有集体或者至高无上特征的主权者群体，不能根据人为的设置，而要受到实在法的束缚或者被要求，遵守实在法。（2）如果他试图超越宪法为他的权威所施加的限制，就被统治者对其违宪的命令的抵制而言，就不会是非法的了，相反，他那些违宪的命令的执行大臣或者机构，由于他们对违宪命令的执行，则要受到那些主权者实体所制定之法律的约束，而国王则仅仅是该主权者实体的一个所属部分而已。但是，如果是一些由主权者所发布的命令，则主权者的臣民就不可能在违反这些命令时而未违反实在法。而相对应的是，这些主权者命令的执行大臣或者机构，除了对其命令的颁布者之外，则是不能对该社会的任何一部分承担法律责任的。（3）国王习惯性地服从为主权者实体所设定的法律，当然，他本身也是主权者实体的一个构成性成员。如果他不服从为主权者实体所设定的这些法律，那么，他就必须尽快将其王位让给另外一个较为容易控制的人，或者说英国宪制也就必定很快走到尽头。如果他习惯性地违犯由主权者实体所制定的法律，那么这个主权者实体的其他成员，就可能会设计出一个矫正机制，尽管这么一个可以预期的与明确的矫正机制是适合或者能够满足应付紧急意外情况需要的，但它并未为实在法所规定，更不要说为宪法性道德所规定了。因此，受到一个强有力的制裁的约束，从而必须去尊重由主权者实体所制定的那些法律，尽管这个强有力的制裁并不是预先确定的或者确定的。一个由上议院或者下议院的舆论所设定的法律（除了那么一部由该社会大多数之人所持有的舆论所设定的法律之外），能够约束国王去习惯性地遵守那些严格意义上的或者是那些实际存在的由人们所制定的法律，这些严格意义上的或者实际存在的由人们所制定的法律，是由国会全体所制定出来的。——但是，虽然国王习惯性地遵守那些由一个确定的并且是至高无上的主权者实体所制定的法律，但国王自己并不是严格意义上的主权者，因为这种习惯性服从与那作为主权所必须具备的本质特性之一的独立性并不一致。而且，由于对一个确定的并且至高无上的最高统治实体所制定之那些法律的习惯性遵守，他就真的处于一种对那个确定的并且是至高无上的最高统治实体的服从状态之中，尽管该最高统治实体的其他成员以及该社会中的其他人员，都往往被称为是他的臣民。他之所以通常被视为主权者，主要是由于为法院所遵守的司法程序的各种形式。他是由于英国宪制，或者更由于他作为其所属部分的英国国会，才被赋予了执行法律的从属性的政治权力，或者毋宁说是监督这些法律的执行之政治权力。因此，从程序上来说，对法律的违反就是对国王的冒犯。但确乎其实的是，这些违反并非针对国王的冒犯而是针对由国王、上议院以及下议院所构成的主权者实体的冒犯，正是通过这个主权者实体，我们的实在法才得以被直接或者间接地制定。并且，该主权者实体的其他成员，与该社会的其他人民一起，所真正臣服的正是该主权者实体，而不是国王。

但是，如果主权权力或者至高无上的统治权力不能受到法律限制，或者如果每一个至高无上的最高统治都在法律上是绝对的，那么政治自由存在于何处（这个问题将会引起人们的疑问）？被视为自由政体的至高无上的最高统治，与被视为是专制政体的至高无上的最高统治，两者之间又如何进行区别？
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对此，我的回答是，政治自由与公民自由是免于法律义务的自由，它是由主权政府留给其臣民或者授予其臣民的自由。并且，由于那种主权政府的权力不能受到法律的限制，那么这个主权政府在法律上就有着充分的自由，去按照自己的意愿与判断对其臣民的政治自由进行删减。在这里，我说的是，在法律上，该主权政府有着充分的自由，去按照它自己的意愿与判断对其臣民的政治自由进行删减。因为，一个主权政府在删减那些它留给或者授予其臣民的政治自由时，可能会受到实在道德的阻挠。因此，正如众所周知的，它受到了通过一般功利而被知晓的上帝之法的约束，这种约束使得它不能施加给其臣民为一般功利所谴责的法律责任。——存在着多种免于法律义务的自由，这些自由并不符合前面所描述的那些特性，因为，那些处于自然状态的人是独立于政治义务之外的，独立于政治义务之外的独立性是主权的本质特性之一。然而，政治自由或者公民自由预设了一个政治社会的存在，或者预设了一个政府或者国家的存在，与其说政治自由或者公民自由是一种内在于主权权力的免于法律义务的自由，不如说政治自由与公民自由是一种政府所留给其人民的自由。

政治自由或者公民自由，已经被人们树立为一种受到崇拜的偶像，并且受到了那些纵情于其中的狂热崇拜者极度铺陈的夸张赞美。然而，实际上政治自由或者公民自由，并不比政治或者法律上的限制更配得上无穷无尽的过誉之词。政治自由或者公民自由，就像政治上与法律上的限制一样，可能会在一般意义上是有益的，或者在一般意义上说是有害的；而且，政治自由或者公民自由，并非作为自由本身，而是作为对一般幸福的增益，才是值得人们欢呼雀跃的对象。

对于那些无知而又喧嚣不已的狂热者而言，他们用自己对自由心神不宁的崇拜弄得你晕头转向。对于他们而言，政治自由或者公民自由好像成了政府之所以应当存在的最为主要的目标。但是，对于政府之为何应当存在，其终极也最为主要的目标是在最大限度上推进公共福祉的增进。而且，对于政府之所以应当存在的主要目标而言，它主要是通过两个途径来达到这个目标。第一，通过将此等权利作为一般功利所赞同的权利，也通过施加给其臣民以与权利相关的义务（或者与权利相对应的义务），这些义务对于享受权利而言是绝对必要的。第二，通过向其臣民施加一些诸如此类的绝对义务（或者说是通过向其臣民施加一些与权利不相对应的义务），以极力促进整个政治社会的普遍幸福，尽管这些义务并不能促进某些确定的特定各方的利益。

那么，一个披上了法律权利之外衣的人，也就同时被赋予了政治自由的外衣。也就是说，他具有了某种免于法律义务的自由，这种自由对于享受那种权利来说是非常必要的。因此，就其通过授予其人民以权利来实现其正确的目的而言，政府是通过政治自由作为中介而实现那个目标的。但是，由于在它授予任何权利的同时也必须施加义务，并且也应该施加某些并无相对应之权利的义务，可以说，政府通过政治自由作为中介来实现其应当存在之目的，并不多于它以法律限制中介来实现其应当存在的目的。如果说政治自由应该是政府存在的主要目标，或者说政府的主要目标应该是法律限制，都是一种荒谬的说法，因为，这两种方式的每一种都仅仅是推进整体福祉的一种工具而已，这种公共福祉才是一个好的或者有益的政府之存在的终极目标。但是，由于这两个命题都是荒谬的，相对于前者而言，后者距离真实较为没有那么遥远。——正如我将在下文所指出的，政治自由或者公民自由鲜有能在没有相应的法律限制的情况下而存在。当那些处于臣服状态之中的人们能够免于某些法律责任时，他们的自由（一般意义上的）对于他们自身来说将几乎没有什么作用，除非他们能够受到那些施加给他们同伴身上的法律义务的保护，正是通过这些法律义务，他们从而才能够享有其自由。也就是说，除非他们具有据之政治自由才得以由主权政府留给他们的法律权利（意味着相应的义务被施加给他们的同伴），他们很难享受到主权政府所留给他们的政治自由，因此这些政治自由对他们来说完全是无益的。例如，从法律上说，就我能够在从一个地方迁徙到另外一个地方的同时持续履行我的法律义务而言，我有着从一个地方迁徙到另外一个地方的自由。但是，除非作为我同伴的那些人通过一种法律义务而被限制，从而不能随意攻击并监禁我的身体，否则这种政治自由对我而言不过是一种遗憾的自由而已。由于一个主权政府的无知或者疏忽，该主权政府所留给其人民的某些公民自由，可能不会通过作为其同伴的相应的义务而得到保护。而同时，他们那些公民自由中的某些自由，也许可以通过某些宗教或者道德义务而得到充分的保护。但是，一般来说，一种政治自由或者公民自由，往往会伴随着一个附加于其上的法律权利，并且因此，政治自由可以通过那某种政治上的限制而得到发育。正是对于这种政治上的限制，那些献身于对自由之偶像崇拜的人才会怀有如此恐惧的心理去盲目地反对。
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现在，我将从对政治自由或者公民自由之性质的讨论，转向讨论我们所设想的在自由政府与专制政府之间所存在的差别之处。

每一个至高无上的最高统治政府都不会受到任何法律限制，或者说（以一种不同的措辞所表示的同一个命题），每一个至高无上的最高统治政府在法律上都是专制的。因此，自由政府与专制政府之间的区别，很难说是意指这些政府中的某个比另外一个更能免于法律的限制，也很难说是意指，政府的那些被认为是自由的臣民，是根据实在法而被保护免于其政府的侵害的。

同样，自由政府与专制政府之间的区别，也并不意味着被指称为自由政府的政府，比被称为专制政府的政府，留给或者授予其臣民更多的政治自由。因为，不受约束的这个称谓意味着赞扬，而专制的这个称谓意味着责备，那些将政府区分为不受约束的与专制的两种人，实际上是预设第一个比第二个好。但是，就政治自由可能在一般意义上是有益的或者也可以是有害的而言，仅仅由于一个政府留给其臣民的自由的数量，超过了另外一个政府所留给其臣民的自由的数量，我们是不能得出那种认为前一个政府比后一个政府更好的结论的。前一个政府留给臣民之自由的数量相较后一个政府所留给其臣民之自由的数量而言，多余的部分，也许完全是有害的。这些多余的自由，可能是由免于某些限制的自由所构成，而这些自由却是为公共福祉的增益所必需的；并且，如果一个政府要去履行它对神的义务，它也许就会将这些限制施加在其臣民身上。举例言之，由于那些有害的自由，该政府的臣民们就难以充分防止相互之间的伤害，或者难以充分地去反抗来自外敌的攻击。

那些将政府区分为自由政府与专制政府的人们，也许指的是这个意思：

由政府授予其臣民的权利，以及施加给其臣民的义务，应该为了公共福祉的增进而被授予或者施加，或者为了增进该社会所有成员的集体幸福的目的而被授予或者施加。但是，在每一个政治社会，政府都会或多或少地偏离那些伦理原则或者准则。在授予权利或者施加义务的时候，政府或多或少会忽视公共的或者一般的福祉，而怀着一种偏袒的感情，仅仅关注一个社会某个部分或者某些部分的独特的或者狭隘的利益。——那么，那些偏离伦理原则或者规则较少的政府，就会比那些偏离该伦理原则或准则的政府更好些。但是，根据做出目前这种区分之人的意见，偏离该伦理原则或准则较少的政府，往往是一些多数人的政府（就该表述最为广泛的意义上来说）。多数人的政府意指（在该表述最为广泛的意义上来说），任何贵族政治（有限君主制或者其他类型的政治），在特定的政治社会中，构成主权者群体的人数，在整个社会人口中占有较大的比例。因为，对于那些做出这种区分的人来说，他们有一个预设，该预设认为，在政府是民主政治或者多数人政治的时候，主权者群体的利益以及整个社会的利益基本上是完全一致的，或者几乎是重合的。但是，当政府是严格意义上的君主政治的时候，或者当主权权力掌握在相对较少的人手中的时候，主权者一人或者数人就会有不计其数的个人可耻的私利，或者拥有一些与整个社会的幸福与福祉不相一致的利益。——因此，根据那些做出这种区分之人的意见，多数人的政府对其臣民所设定的义务，比之一人或者少数人统治的政府对其臣民所设定的义务，更能与一般幸福相一致。因此，尽管比起一人或者少数人所统治的政府留给或者授予其臣民的政治自由而言，多数人的政府留给或者授予其臣民的政治自由并不更多，但多数人政府却留给或者授予其臣民更多这样的政治自由，这些政治自由能够增进公共福祉。但是，由于留给或者授予其臣民更多的有益的自由，一个多数人的政府就可以被称为是自由政府；而同时，由于留给或者授予其臣民的那些有益的自由较少，一个由一人或者少数人所统治的政府就可以被称为是不自由的政府，或者也许可以被称为是专制的或者绝对的政府。因此，一个自由政府，或者一个良好的政府，就是一个民主的政府或者多数人的政府（在该表述最为广泛的意义上而言）；而同时，一个专制的政府，或者一个不好的政府，要么就是一个严格意义上的君主政治的政府，要么就是一个被视为寡头政治的狭隘的贵族政治（有限君主制或者其他政制）。

那些将政府区分为自由与专制的人们，因此，都是一些民主政治的拥护者。根据自由这个称谓，在该术语适用于多数人政府的意义上，这些人意指的多数人的政府相对而言是较为良好的政府；而通过专制这个称谓，在该术语适用于君主政治或者寡头政治的意义上来说，这些人意指的那些君主政治或者寡头政治往往是一些较坏的政府。自由这个称谓，以及专制这个称谓，我想，它们极少为君主政治或者寡头政治的拥护者所运用。如果君主政治或者寡头政治的拥护者的确运用了那些称谓，他们可能会将自由这个称谓运用到那些由一个或者少数人所统治的政府之上；并且将专制这个称谓运用到多数人统治的政府之上。因为他们会认为君主政治或者寡头政治是较为良好的政府，而多数人统治的政府相对而言是较坏的政府，或者说，他们认为，对于达到政府之所以应当存在所应实现的终极目标而言，君主政治或者寡头政治的政府会比多数人的政府更容易让人接受。他们否认后者比前者更少具有误导性，这种误导往往是由于利益与公共福祉或者一般福祉的不一致而产生的；或者即使承认了多数人政府的优越性，他们也相信，这些优越性在数量上也比不上其他的优越性，当然，他们把这些其他的优越性给归结到由一人或者少数人所统治的政府头上了。

但是对于政府的各种形式所分别具有的优点与缺点，我并没有投以直接的关注。我已经考查过当前在自由与专制政府之间做出的这种区分，因为这种区分以一种极端不恰当并且极端荒谬的术语所表达，这可能会遮蔽了在政治上或者法律义务上的独立性，而这种独立性正是所有形式与种类的主权统治的共同特征。

那种认为主权者权力不能受到法律限制的认识，已经被质疑，甚至被驳斥。但是困难，就像数以千计的其他各种困难一样，也许是源于一种言辞上的模糊性。——所谓有限君主制的最为重要的一个成员个体，被不恰当地称为君主或者主权者了。那么，被如此不恰当地称为君主或者主权者的那些君主或者主权者的权力，不仅能够受到法律的限制，而且有时候在实际上还会受到实在法的限制。但是，被如此不恰当地称呼的君主与主权者们，与在君主或者主权者这个术语的恰当意义上被称为君主或者主权者的那些人混淆了。并且，由于前者的权力是可以受到法律的限制的，也许有人会认为，后者的权力也许会受到类似限制的约束。
 
[42]



不管错误是如何产生的，这都是一个显著的错误。因为那些能够在君主这个术语的严格意义上称为君主的，其法律的独立性，以及以其合作的或者至高无上的资格而成为那些主权者实体的，其法律上的独立性，不仅必定是由主权权力的性质而来的，而且也被作为反对一方或者一派的那些声誉卓著的政治著作家们所明确地表达了出来。这些声誉卓著的政治著作家们，是通过对以自由这个称谓来装饰之政府的著名的鼓吹来表达上述之独立性的，正如也可以通过对那以专制这个称谓为标签之政府的著名鼓吹而表达出来的。
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“如果因为我是某些独断专行之权力的捍卫者，并且因此遭人反对（西德尼说），我承认，我无法理解任何一个社会如果没有这些权力如何能够建立起来，或者能够持续存在。好的与不好的政府之间所存在的不同之处，并非在于一种类型的政府有那些权力，而另外一些政府没有那些权力，因为这两种政府都有那些专断的权力。相反，两者之间的差别在于，在那种建构良好的政府里，这种权力能够得到良好的设置，并加以正确地行使，从而能够有利于社会。”

“根据我的理解，非常明显的是（霍布斯说），主权权力无论是由一个人所掌握着（就如在君主政治之中），或者主权权力被掌握在一个由多人构成的集体中（就如在多数人政府或者贵族制国家中），都可以是法力无边的。而且，尽管人们会认为这样没有限制的权力会带来一些不好的后果，然而，缺乏这种权力的后果，它使得人们担心会侵犯其同胞，可能会使得情况更糟。人们在现实生活中的条件，永远不可能会没有任何不便，但是，在任何国家之中，巨大的不便都是源于臣民的不服从而非任何别的东西。并且，那些认为主权权力过于强大的任何人，都会希望能够削弱它，那么，他自身就必须服从一个能够限制主权权力的权力，也就是说，他自身还要必须服从另外一个更为巨大的权力。”——“与国家的性质并不协调的论调中（同一位著作家说），有一个是这样的：任何一个拥有主权权力的人，都是服从国家的法律的。毫无疑问的是，所有的主权者们都必须服从自然法，因为这些自然法是神的法律，并且因此不能为任何人，任何国家所废除。但是主权者并不服从国家的法律，或者并不服从由主权者自己所制定的法律，因为，如果他服从国家法律的话，他就是在服从其自身。这并非是什么服从，而是一种自由了。这么一种意见，现在看来是有问题的，因为它把国家的法律置于主权者之上了，还在主权者之上设置了一个法官，以及一种能够惩罚他的权力。这就等于是创造了一个新的主权者。再如，由于同样的理由，第三方惩罚第二方，如此连续以至无穷，将会使得国家混乱不堪，并且终将消亡。”——“国家的不同形式或者种类之间的区别（同一位著作家说），不在于它们所具有的是什么权力，而在于它们在为人民争取和平与安全方面的态度的不同。而为人民提供和平与安全，就是国家存在的目的。”
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在对政治统治与政治社会的起源进行探讨之前，我先考察这么一个论题，它与那主权者应该不受政治上的与法律上的限制密切相关。

一个由一人统治的政府，或者一个由某些人以其集体与至高无上的资格而统治的主权政府这一问题，并不具有相对于其臣民的法律权利（在权利这个术语严格而准确的意义上）。
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每一种法律权利都是实在法的创造物，并且它与一个也由实在法所设定的义务是相对而言的，并且，这种义务可以施加在每个人或者许多人身上，那些具有与此相对之权利的人除外。因此，对于每一个法律权利来说，都存在三个当事方：一个制定实在法的主权政府，无论这个政府是由一个人统治还是由一些人来统治。都是这个主权政府通过实在法来授予法律权利，并且施加相应的义务；被授予权利的某个人或者某些人；那义务被施加于其身上的某个人或者某些人，或者说是实在法所直接针对的某个人或者某些人。——正如我将在下文所表明的，被授予了权利的某人或者某些人，并不一定必须是某个独立政治社会的成员，正是在这个社会之中法律的创制者是主权者或者至高无上的统治者。那被授予了权利的某人或者某些人，也可能是另外一个独立政治社会的某个或者某些成员，或者是另外一个独立政治社会的主权者或者臣民。但是（用一个略加修改了的命题来说，我将在下文对之进行陈说），对于被设定了义务的某人或者某些人来说，或者对于法律直接针对其而设定的人而言，都必定是这样一个独立政治社会的成员，在这个社会里，法律的创制者是主权者或者至高无上的统治者。因为，除非被负载了义务的一方处于对法律创制者的服从状态之中，那么这一方就不会受到法律的或者政治上的制裁，正是根据这些制裁，义务与权利才分别得以执行或者受到保护。对于作为外国社会的成员的那些人，本国政府几乎无法将法律责任或者义务施加到他们身上，尽管它可以通过对本国社会的某些成员设定相应的义务，来为他们授予法律权利。一个具有某种法律权利的当事方，并不必然会被负载某种法律上的责任。因此，一个当事方有可能会拥有并行使某种法律权利，但他却不能为这个权利创制者的力量或者权力所触及。但是，除非相对应的另一方，或者被负载了相应义务的一方，能够被该权利创制者的能力或者权力所触及，否则该权利及其相应的义务，与授予或者施加了它们的法律一起，都不过是有名无实并且毫无根据的幻想之物而已。并且（用一个略加修改了的命题来说，我将在下文对之进行陈说），一个能够受到为实在法是执行的制裁的人来说，这个人肯定是处于对该法律创制者的臣服状态之中的，或者必定是该社会的一个成员，在这个社会之中，该法律创制者是主权者。

从法律的本质要素中，可以推论出，一个由一人所统治的主权政府，或者一个由某些人以其集体或者作为至高无上者的资格而统治的主权政府，并不具有针对他自己臣民的法律权利（在法律权利这个术语严格而又准确的意义上来说）。

对每一种法律权利来说，都会存在三个当事方：也就是说，拥有权利的一方；负载了相应义务的一方；以及一个制定法律的主权政府，正是通过法律，这里的权利或者义务才会分别得以授予或者施加。对于一个主权政府来说，不能从它为自身之臣民所设定的法律中获得权利。一个人，正像他不能为自己制定法律或者设定义务一样，它也不能为自己授予权利。任何具有一项权利的一方（无论是神圣的权利，还是法律的权利，抑或是道德权利），都必定已经通过另外一个人的力量或者权力中获得了权利，也就是说，只有通过另外一方为某一个未来或者具体的某方设定的法律或者义务（严格意义上与非严格意义上），该方才能享有一项权利。因此，如果一个主权政府能够具有针对其自身之臣民的法律权利，那么，那些权利将是这样一些实际存在的由人所制定之法律的创造物，这些法律是由第三人或者实体针对其自身之臣民所制定的。而且，由于每一个实在法都是由主权者为某个人或者某些人所设定的，该人或者这些人处于对该主权者的服从状态之中，那么，该第三人或者第三方实体在这么一个社会中就是主权者，而这个社会的主权者自身却具有法律权利。也就是说，该社会对其自身的主权者处于臣服状态，同时也处于对这样一个主权者的臣服状态（该主权者为其自身授予权利）。这不仅是不可能的，也是荒谬的。
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但是，就他们为上帝之法所约束，必须去服从其世俗政府而言，一个主权政府具有针对其自身之臣民的神圣权利。这种神圣权利，是由一个共同的优位者所制定的那些法律，通过将义务施加到其臣民身上，而将这些权利授予自身的。并且，就该社会的成员，由于那为整个社会所持有的舆论的限制，而分别服从该主权政府而言，若分别考虑其臣民，这个主权政府还具有针对这些臣民的道德权利（或者具有那些源于实在道德的权利）。这是一些由主权政府根据由全社会所持有的舆论而授予其自身的权利，并且与那被分别施加在其每一个臣民身上的义务是相对应的。当然，这里的义务是由那为同一个确定的群体所持有的一般的或者普遍的舆论所施加的。

因此，当我们言及一个主权政府针对其自己的臣民，有去进行这种行为或者那种行为的权利或者没有去进行这种或者那种行为的权利时，那么在这里，通过权利（如果我们是在精确界说的话），我们必定意指的是一个神授的或者道德的权利。我们必定意指的是（如果我们是在精确界说的话），它有一项来自上帝之法的权利，或者它没有一项来自上帝之法的权利；或者说，它有一项来自非严格意义上之法的权利，或者它没有一项来自非严格意义上之法的权利。这种非严格意义上的法律，是一个社会的普遍舆论为该社会成员所分别设定的法。

但是，当我们言及一个政府针对其臣民，有去进行这种行为或者那种行为的权利，或者不具有去进行这种或者那种行为的权利时，并非不经常的是，我们的意思是指，我们视这个行为在一般意义上是有益的或者是有害的。对权利这个术语的这种适用，与我所已经提及之对正义那个术语的适用是非常相似的。——一种行为，如果与神法是相符合的，那就可以清晰而断然地被称为是正义的；而一种行为，如果与神法并不相符，就可以被清晰而断然地称为是非正义的。并且，如果一种行为在一般意义上是有益的，它与神法的相符合可以通过一般功利的原则而被知晓；同时，如果一种行为在一般意义上是有害的，通过同样的一种说明方法也可以知道它与神法是不相符合的。因此，“一种正义的或者非正义的行为”，与“一种在一般意义上是有害的或者有益的行为”，几乎是两种相互等同的表述。一个主权政府有着神圣的权利去为的一个行为，非常明显，它就有一个去进行这种行为权利，如果它不具有这种神圣的权利，非常明显，它就没有权利去为这种行为的权利。如果一个行为在普遍的意义上说是有益的，那么，那通过一般功利原则而被知晓的神法就已经给主权政府授予了一个去为该种行为的权利；如果某个行为在一般意义上来说是有害的，那么通过同样的方法而被知晓的神法，就不会授权主权政府去进行这样的行为。因此，对于某个行为来说，如果主权政府有权进行这样的行为，那么这个行为在一般意义上来说就是有益的；而如果主权政府无权去进行这样的行为，那么这种行为在一般意义上来说就是有害的。

对于我在这部分已经解释过的那些显而易见的真理来说，如果对之一无所知或者熟视无睹，那么我们就可以将之归咎于那曾在我们自己国家流行一时的胡言乱语，特别是在我们的国家同她的北美孩子们进行一场恐怖的战争时，更是甚嚣尘上。根据国会内外的那些乌合之众们，据说在不列颠是主权者的政府，在殖民地也是主权者；进而言之，既然它是殖民地的主权者，那么它自然有对殖民地居民征税的权利。对于向殖民地居民征税的计划，伯克先生提出了反对意见，伯克先生认为向殖民地征税的计划是得不偿失的，这个计划不仅对于殖民地居民来说孕育着极大的不利后果，并且对于母国的局面来说，也孕育着极大的不利后果。但是，对于这个最为理性而合理的反对意见，那些对征税计划冥顽不化的坚持者们，用一个愚蠢的答案做出了回答。他们认为，英国政府有着向殖民者征税的权利，不能由于一些微不足道的对得失的计较，而放弃了针对其桀骜不驯的臣民们行使主权权利。——那么，假设在英国的主权者政府在殖民地也是严格意义上的主权者，它也仍然不具有对其殖民地臣民征税的法律权利，尽管从实在法上来说，它有着根据自己意愿与喜好去处置殖民地臣民的不受任何限制的权利。那么，如果那个征税计划的冥顽不化的支持者们有什么确定的意思的话，他们的意思不过是指，英国政府根据上帝之法的授权可以向其美洲臣民征税。但是，除非向美洲臣民们征税的计划符合一般功利的原则，它依然没有向其美洲臣民征税的神授权利。因为，每一个神授权利都必定是源于神法，而一般功利则是针对神法的指引。因此，当征税计划冥顽不化的支持者们将对得失的计较与权利对立起来时，他们就是将权利与那唯一的衡量尺度对立了起来——正是根据这个衡量尺度，才可能确定出权利本身的实在性。
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一个一人统治的主权政府，或者一个多人以其集合体或者至高无上的资格而成为主权者的主权政府，在其自身所任命的法院面前，或者在从该主权政府获得管辖权的法院面前，也许会以被告的身份出现，或者以原告的资格出现。但是，从主权政府的这一表现中，我们并不能得出推论说，该政府处于某些法律义务之下，或者说该主权政府具有某些针对其臣民的法律权利。

假如针对作为被告之主权者的原告，其诉讼请求的确是基于实在法的话，那么该诉讼请求所依据的实在法是由第三人或者第三方群体为作为被告的主权者所设定的实在法。或者（换一种措辞来表述的话），作为被告的主权者处于一种对另外一个优位的主权者的服从状态之中。这将是不可能，并且是非常荒唐的。——并且假如，作为原告的主权者，其诉讼请求的确是基于实在法的话，那么，这种事在法则是由第三方为该社会的某一个或者某些成员所设定的实在法，在这个社会里，作为原告的主权者是至高无上的统治者；或者（换一个表述措辞来说），那臣服于作为原告的主权者的社会，也同时臣服于另外一个至高无上的统治政府。这也同样是不可能的，并且是荒唐的。

除此之外，当主权者政府以被告的身份出现时，很明显诉讼请求是基于这样一种所谓的法律，该法是由其为自身所设定的。因此，通过完全而彻底地废除法律，或者在某些特定的或者具体个案中对法律的废除，就可以驳回该诉讼请求。——当主权者以原告的身份出现时，很明显，其诉讼请求依据的是该主权者自身所设定之实在法，并且因此它能够在司法上来维护其请求。但是，尽管主权者可以通过一个普遍并且可预期的规则来达到其目的，并且尽管主权者可以通过司法程序作为中介来达到其目的，然而，从法律上来说，它仍然可以通过对其不受限制之权力的武断而随意的运用，来实现其目标。

那些在主权者自己所任命的法院面前针对主权者所追求的权利，以及主权者在自己任命的法院面前所追求的那些权利，都仅仅是类似于法律权利（这里的法律权利，是在其严格的含义上来讲的）；或者（借用某些言简意赅而又蕴含广泛的表述来说，罗马法学家常常用这些表述来指涉某种类比）他们都是一些类似意义上的法律权利或者准法律权利，或者是一些特定意义上的法律权利。——那些在主权者自己所任命的法院面前针对主权者所追求的权利，将会由于其自己的权威而被消弭。但是，不仅如此，它还允许原告去提出他们的诉讼请求，并且当原告的那些诉讼请求能够在司法上得以成立的话，它将向他们的诉求让步，就好像那些诉讼请求真的是基于这样的一些实际存在的由人所制定的法律似的，这些法律是由第三方并且是完全不同的一方为主权者自身所设定的。——那些主权者在自己的法院面前所追求的权利，都是一些权力，它可以按照自己的意愿随意行使这些权力。但是，不仅如此，它还通过司法程序来提出其自身的诉讼请求，就好像这些诉讼请求的确是基于这样的一些实际存在的由人所制定的法律似的，这些法律是由第三人或者第三方群体为作为被告的各方所设定的。
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前面讲到了在主权者政府所属法院面前针对该主权者政府而所追求的貌似真实的法律权利，我们对这些法律权利的说明，是与某种司法程序的方式相符合的，这种司法程序，在所有或者绝大多数国家里的此类案件中，都会得到遵守。原告诉讼请求的目标并不是作为权利的形式被提出的，而是从作为被告的主权者政府那里祈求过来的，是主权者政府的恩惠或者恩赐。

在我们自己的国家，针对我们自己的国王以司法形式所欲追求的诉讼请求，就是以同样或者类似的方式向法院提出的。原告请求作为被告的王室将他的所谓权利还给他，或者说是他向王室表明他所谓的权利与受到的损害，并且请求作为被告的王室提供给他适当的救济或者补偿。——但是，当一个针对我们国王的诉讼请求以司法形式提出时，这种以祈求的方式提出诉讼请求的方式往往是偶然的。它仅仅在我上文已经提及的某种意外的情况下发生，这种情况就是，尽管我们的国王不是严格意义上的主权者，但在事实上他完全不承担任何法律或者政治责任。既然他在事实上不承担任何一种法律义务，就不会有任何人会拥有一项针对国王的法律权利（在权利这个术语严格而准确的意义上来说），因为如果有任何一个人拥有一项针对国王的法律权利的话，那么国王就必定处于对一种相应法律义务的臣服状态之中。但是，鉴于我们的国王仅仅是国会的一个所属部分，并且在实质上处于对那一个主权者群体或者集体的臣服状态之下，他是可以承担某些法律责任的，也就是说，国王可以承担这样的一些法律责任，这些责任是由以其集合体或者至高无上统治者的资格而成为主权者的群体或者集体所施加给国王的责任。由于同样的理由，他也能够具有某些法律权利，也就是说，他可以具有一些由主权者群体或者集体所授予的权利，这些权利与主权者群体或者集体授予其他臣民的那些义务是相对应的。相应地，国王拥有一些针对其他臣民同伴的法律权利。尽管由于他在事实上被豁免了任何法律义务，但是没有任何一个其他臣民同伴能够拥有针对他的法律权利。

尽管一个一人统治的主权政府，或者一个多人以其集合体或者至高无上的资格而成为主权者的主权政府，不能拥有针对其臣民的法律权利，但它可以拥有一些针对另外一个主权政府所属之某一臣民或者某些臣民的法律权利。
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因为，鉴于一个法律权利或者政治权利的存在，并不必然会被附加一个法律或者政治责任，因此，那授予权利的实在法也许并非是针对那被授予了权利的政府而设定的。授予权利的法律（以及设定与此种权利相对应之义务的法律），可以是完全针对统治者的某个或者某些臣民而制定或者设定的，也正是根据该统治者，此种权利才被授予。因此，一个主权政府拥有一项针对另一主权政府所属之某个或者某些臣民的权利，与独立性这一主权所具有的本质要素之一是相一致的。并且，由于此种法律权利是由另外一个政府那里获得的，并且是通过它设定用来针对其自身之某位或者某些臣民而设定的法律而获得的，因此这个法律权利的存在就并非是一件荒唐的事情。这里所言之法律权利，即非从获得这种权利的政府所制定的实在法那里产生的，亦非通过另外一个政府所制定之实在法而获得的——这里的实在法是由另外一个政府设定用来针对这样一个社会的某个或者某些成员的，在这个社会里，获得上述那种法律权利者乃是至高无上的统治者。
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那么，我已经界定出或者确定出了主权的一般概念，以及政治上的独立社会的一般概念。并且，为此目的，我应该继续阐明主权的性质与本质，以及主权所蕴含之政治上的独立社会的性质与本质。我也已经讨论过至高无上的政治统治所具有的对最高政治权力进行限制的各种可能的形式，无论这些限制是真实的还是设想中的。为了完成我计划中对主权之性质或者本质的论述，以及为了完成我对主权所蕴含之政治上的独立社会的性质与本质的论述，我进而去讨论习惯性或者持久性服从的起源或者原因。在任何一个政治上的独立社会中，这种习惯性或者持久性的服从，都为这些社会中的大多数人民群众所持有并奉献给君主或者主权者群体。换言之，我进而去探讨政治政府与政治社会的起源或者原因。

一个具有主权的政治政府之正确的目标或者目的，或者说一个具有主权的政治政府之所以应该存在所具有的适当目标或者目的，就是人类幸福之增进的最大程度上的可能性。尽管如果它打算以正当的方式实现其正确的目标或者目的，或者在尽可能的程度上增进人类的福利或者幸福，那么它就必须直接而特别地去增进其自身之社会的福利或者幸福，有多大可能，就尽多大努力。

由人类整体所构成之普遍社会的善，是那些由人类整体所分裂成的各个特定社会的善的总和，这恰如那些社会中任何一个社会的幸福，都是该社会单个或者个体成员的幸福的总和一样。尽管，基于此我们可以说人类的福祉是政府的适当目标，或者尽管衡量政府行为的标准是一般功利原则，但通常，它仍然要直接而具体地考虑某一个特定社会共同体的福祉，这种福祉，也是上帝的规则所致力的目标。如果政府真的按照一般功利的要求来调整它的行为，那么通常来说，它将会直接地去瞄准更为特定并且更为精确的目标，而非更为一般并且更少确定性的目标。

可以很容易表明，在那些一般目标与具体目标之间永远不会或者几乎不会有什么冲突。普遍地来看，或者近乎普遍地来说，这些目标之间存在着极好的一致性，或者说相互之间存在着不可分割的联系。一种对所有国家的一般幸福的开明而大度的关心，蕴含了一种明智的爱国主义；而那仅仅关注某一个国家的愚蠢而又残暴的爱国主义，在牺牲所有其他国家利益的情况下来增进本国的利益，实际上是对爱国主义的极端误解，并且常常也会阻碍本国利益的增进，哪怕它狭隘的视野仅仅关注的是本国利益这一目标。——但是我刚刚所提出之论题，与其说是属于法学的界域，不如说是属于伦理学的界域。它特别地属于伦理学的某一个特定部分，伦理学的这个部分关注的是国际道德。这个部分的伦理学，意在确定出在国家之间应该实行的道德是什么，或者确定出为一般功利原则所赞同的那部分道德。
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从一个政治上的主权政府之正确的目标或者目的，或者从一个政治上的主权政府之所以存在而必须具有的目标或者目的，我们可以推断出习惯性服从的原因。在一个文明化了的社会中，这种习惯性服从是由大多数人民群众向主权者所付出的。假如一个给定的社会已经被充分地教化与启蒙的话，那么，由该社会的大多数人民群众向该社会的主权者所付出的习惯性服从，其根本原因，只能是由于一般功利原则。如果他们认为政府是完善的，或者他们认为政府已经非常好地实现了其正确的目标或者目的，那么，他们的这种认识与感受就是他们服从的动机。如果他们认为政府是谬误百出，一种担心抵制的不利后果会超过服从的不利后果的恐惧，也会是他们服从的刺激因素。因为，如果他们认为通过抵制可以获得更好的政府的话，以及变革所可能带来的有利后果会超过可能的不利后果的话，那么他们就不会继续对那他们认为并不完善的政府服从。由于每一个实际存在的社会都不会经历过充分的教化或者启蒙，因此该社会的大多数人民群众向其政府所付出的习惯性服从，往往在部分上是习惯的结果。他们向现存的或者已经确立的政府付出他们的服从，部分地是因为他们已经处于服从该政府的习惯之中了，当然，也许是由于他们的祖先已经处于服从该政府的习惯之中；他们向现存的或者已经确立的政府付出他们的服从，部分地也是由于某些“先入之见”，这里的“先入之见”一词，意思是指那些没有任何一般功利原则作为基础的舆论或者感觉。举例言之，如果政府是君主体制的政府，他们向那现存的或者已经确立的政府付出其服从，就部分地是由于在该政府是君主制而言，他们喜欢君主政体，或者是因为他们喜欢那么一个家族，而君主正是那个家族的后裔。或者再举一个例子，如果政府是多数人统治的民主政府，他们向现政府或者已经确立的政府付出服从，就是因为他们就民主政体而喜欢民主政体，或者是因为“共和”一词引起了他们无限的美好幻想与想入非非的感情。

但是，尽管习惯性服从部分地是习惯的结果，或者尽管说那种习惯性服从部分地是先入之见的结果，但它仍然部分地源于一个来自于功利原则的缘由。
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 这种习惯性服从部分地还源于这样一种认知，一种该社会中的大多数人民群众或者全体人民的普遍认知，这种认知就是认识到了政治性政府的便利；或者（换一种措辞来说），这种习惯性服从部分地源于一种偏好，这种偏好指的是，该社会的大多数人民群众或者全体人民，宁愿选择任何一种政府形式，也不愿见到无政府状态。如果，因为一些特定而具体的原因，他们热衷于一个已经确立的政府，那么他们对政府的功利作用的一般性认知，就会与他们对政府的特殊的喜好相伴而生。如果他们讨厌那个已经确立起来的政府，他们对政府功利作用的一般性认知就会控制并且掌管着他们的憎恶。虽然他们如此憎恶那个已经确立起来的政府，但如果他们欲通过诉诸反抗来更换一个政府，那么他们必须经历一个无政府状态的中间阶段才能达到目标，而这个无政府状态也是他们所憎恶的。

因此，那由一个社会的大多数人民群众向该社会的政府所付出的习惯性服从，部分地源于（几乎在所有的社会中）这样一个为该社会大多数人民群众所具有的认知，也即是对政治政府的功利作用的认知。或者，这种习惯性服从部分地是由于该社会大多数人民群众的某种偏好，他们宁愿要任何形式的政府，也不愿意忍受无政府状态。并且，这是我们所讨论的习惯性服从唯一缘由，这种缘由对于所有社会中的习惯性服从都是一样的，或者几乎对于所有社会中的习惯性服从都是一样的。也因此，它是我们所讨论中的习惯性服从的唯一缘由，当前的这个一般性论述恰好可以将之包括进来。对于我们所讨论中的习惯性服从之缘由来说，它因某些特定的社会而异，或者说是专属于某些特定的社会，因此它属于统计学的范畴，或者专门史研究的范畴。

政治政府得以长期持续的唯一的一般性缘由，以及政治政府产生的唯一的一般缘由，是完全相似或者近乎完全相似的。尽管每一个政府的产生部分上都有着自己具体的或者独特的缘由，但几乎每一个政府的产生都必定部分上是由于如下一般性缘由。也即是，政治社会所据以构成的自然社会里的大多数人民群众，非常渴望从自然状态或者无政府状态逃避出去，从而过渡到有一个政府统治的状态。如果他们特别地喜欢他们所服从的那个政府，那么他们对政府之功利作用的认知，就与他们的特殊倾向是相一致的。如果他们憎恶他们所服从的那个政府，那么他们对政府功利作用的一般认知，就控制或者掌管着他们的这种憎恶之情。

导致那些具体的或特定的政府产生的那些具体的或特定的缘由，与其说是当前这个一般性论述的主题，不如说是某种专门史的适当主题。

根据当前流行的某种看法（或者根据当前流行的某种表述），每一个政府的持续存在或者产生都是由于人民的同意，也就是说，每一个政府都是通过一个政治社会的人民的同意，或者该社会大多数人民群众的同意，才能继续存在的；每一个政府之所以产生，都是由于那构成该政治社会的自然社会中的人民的同意，或者大多数人民群众的同意。根据以不同措辞来表示的同一种看法，主权者的权力来源于人民，或者说人民才是主权者权力的基石。
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也即是说，每一个政府的长期持续都是由于某种习惯性服从，这种习惯性服从是该政府从该社会的大多数人民群众那里接受过来的。因为，如果该社会的大多数人民群众全体一致都决定要摧毁这个政府，并且敢于挑战并忍受他们欲达到目标所必须经历的那些不利后果的话，那么政府本身的力量，以及热衷于该政府的那一小部分人的力量，就很难充分地维持该政府的存在，甚至连延迟颠覆的力量都不具备。并且，尽管该政府可能会受到来自外国政府的援助，因而可以在实力上胜过那些心怀怨怼并且揭竿而起的人民，但是，一旦那些揭竿而起的人民对这个政府怀着永远的仇恨，并决定破釜沉舟誓死反抗，那么这个政府依然很难迫使他们服从，并且很难压制着他们使他们永久处于服从状态。——但是，所有的服从都是自愿的或者自由的，或者说，表示服从的每一方都是同意服从的。换言之，表示服从的每一方所表示的服从都是自愿的，或者由于某种动机或者其他一方面使其做出了服从的决定。那完全是无声无息而润物细无声的默许，甚至纯粹是外在的实质上的强迫或者限制所导致的服从结果，并不是服从或者俯首称臣。如果一个被判处监禁的人被狱卒强行拖入监狱的话，那么他就不会是服从或者顺从。但是，如果他因拒绝进入牢房可能会被判处新的监禁，并且如果他由于害怕新的进一步的限制的降临而被迫决定进入牢房，那么这个人就是向法官的判决或者命令表示了服从。由于讨厌可能会紧随不服从而来的惩罚，他可能将会同意已经施加到身上的惩罚。——那么，既然一个政府之所以能够继续存在，是由于人民的服从，并且既然人民的服从是自愿的或者自由的，那么每一个政府的持续存在都是由于该社会之人民的同意，或者该社会之大多数人民群众的同意。如果他们喜欢这个政府，那么通过他们特殊的倾向与喜好，他们就被迫决定去习惯地服从该政府，或者同意该政府的继续存在。如果他们讨厌这个政府，那么，由于他们对暴力革命的恐惧，他们也会被迫决定去习惯性地服从该政府，或者同意该政府的持续存在。他们之所以会同意他们讨厌的东西，就是因为他们要避免因此而来的更为讨厌的东西。——正如这么一个被正确地与真正地理解了的观点所言，“每一个政府的持续存在，都是由于人民的同意”，这个观点不过是相当于这么一个观点，也就是，在每一个政治上的独立社会中，人民都是基于某种命令或者其他人所施加的动机，而去习惯性地服从其政府的；如果一个社会的大多数人民群众终止了他们对该社会中政府的习惯性服从，那这个政府就将不复存在。

但是，刚才所言的那个观点，正如通常所理解的，往往被认为具有如下两种含义之一。

如果将之认为是具有两种含义中的第一个，那么这个观点将等同于这样。也即是，每一个社会中的大多数人民群众，能够自行地废黜一个已经确立起来的政府，且就他们自身而言不存在任何障碍；并且，由于他们能够自行废黜一个已经确立起来的政府，就他们自身而言不存在任何障碍，因此他们可以同意该政府的持续存在或者向该政府付出其习惯性服从。或者，如果将之认为是具有两种含义中的第一个的话，这个观点就等同于这样的说法。也即是，每一个社会中的大多数人民群众赞同一个已经确立起来的政府，或者更喜欢这个已经确立起来的政府，而非任何其他可以代替这个已经确立起来的政府的政府；以及，他们赞同该政府的继续存在，或者向该政府付出其习惯性服从，并且这种服从就是由于他们对该政府的赞同心理或者他们对该政府的偏好心理。如果可以如此理解，那么这个观点就是一个非常可笑的错误。在绝大多数或者在许多社会中，人们之所以处于习惯性服从状态，完全是或者部分是在于他们对反抗所可能带来的那些不利后果的恐惧。

如果将之认为是具有两种含义中的第二种的话，那么这个观点将等同于这样的说法。也即是，如果一个社会的大多数人民群众都讨厌该社会中一个已经确立起来的政府，那么这个政府就不应该继续存在下去；或者是这样的，如果一个社会的大多数人民群众都讨厌该社会的一个已经确立起来的政府，那么这个社会就因此是不好的政府或者有害的政府，并且这个社会的普遍的幸福，要求废黜这个政府。而且，如果每一个实际存在的政府都已经被充分地教化与启蒙了的话，那么一个被如此理解了的观点，就基本上接近真理了。因为，一个文明化了的或者被启蒙了的民族对该社会已经确立起来的政府的厌恶，将会招致一个强烈的假定，也即是，这个政府是劣迹斑斑或者极不完善的。但是，在每一个实际存在的社会中，政府都忽略了用正确的政治科学来教育人民；或者说，政府（或者那对政府有着巨大影响的阶层）在使得社会的大多数人民群众无从学习正确的政治科学，以及在使得那些先入之见永远保持或者延长那些先入之见（而正是这些先入之见削弱了，或者歪曲了他们的事业）存在的时间上，已经费尽了心机。因此，每一个社会都没有被充分地教化或者启蒙。因此在绝大多数或者许多社会中，人民对该社会中已经确立起来的政府的爱与憎，都很少会招致一个认为该政府是坏政府或者良好政府的假定。一个无知的民族也许会爱他们那已经确立起来的政府，尽管该政府的所作所为与该政府之所以应该存在而应具有的目标往往背道而驰；尽管，由于该政府追求有害的制度并且导致了有害的偏见的滋生，它直接阻止了该社会中有益知识的进步以及幸福的增进。而如果该政府完全无视其臣民的幸福的话，它的臣民却可以本能般地自行去增进该社会的知识与幸福。如果一个社会中已经确立起来之政府的善与人民对它的爱是成正比的，那么一个由牧师所控制的昏庸无能的葡萄牙或者西班牙政府可能就成了最好的政府了。也许，与米哥优尔和费迪南德相互权衡的话，特拉乾与奥里利厄斯或者弗里德里希与约瑟夫，就是那愚蠢而暴虐的暴君。并且，由于一个无知的民族也许会爱他们那已经确立起来的政府，尽管该政府的所作所为与该政府之所以应该存在而应具有的目标往往背道而驰，仍然可能会有一个无知的民族会憎恶他们已经确立起来的政府，尽管该政府殚精竭虑并且充满智慧地去增进该社会的一般福祉。法国人民对神圣的特高特政府的讨厌，已经可以充分地印证这个令人郁闷的事实。他们千方百计去愚蠢地反对他们最为温和也最为智慧的朋友，并且与他的以及他们的敌人沆瀣一气：他们与那些顽固坚持暴政的贵族与教士们所组成的乌合之众同流合污，这些人用罄竹难书的诽谤与讥笑来试图摧毁改革政府。

那种认为每一个政府的长期持续都是由于人民的同意的说法，以及认为每一个政府的起源都是由于其人民的同意的说法，是两个具有如此紧密联系的观点，因此，我对前一个观点所做的解说，也同样几乎能够完全适用于后一个观点。

每一个政府都起源于人民的同意，或者源于那自然社会中大多数人民群众的同意（正是根据这个自然社会，政治社会才得以构成）。因为，自然社会里的大多数人民群众（正是根据这个自然社会，政治社会才得以构成），对其即将建立起来的政治政府的服从是自由的或者自愿的。或者（换一个措词来说）他们的服从是某些动机的结果，或者他们对他们所付出的顺从是心甘情愿的。

但是对于他们自由顺从的那个政府的具体的赞同，或者对那个政府胜于别的政府的偏爱，可能并非他们顺从的动机。尽管他们是自觉自愿地服从该政府的，但该政府却仍然可能强迫了他们，也就是说，他们不能从那个特定的政府撤回他们的服从，除非他们通过承担那些他们不愿意忍受的不利后果来进行斗争，或者除非他们誓死抵抗。由于被一种担忧拒绝服从会带来某些不利后果的恐惧（并且，也许是由于对政治政府一般功利作用的认知）所决定，他们自由地向那个政府表示顺从，尽管这个政府是他们特别反感的。

“每一个政府都是通过人民的服从而产生”的表述，常常被作为具有如下含义的表述而被说出。也即是，一个即将变成政治社会的自然社会的大多数人民群众，或者一个即将形成之社会的那些即将成立的臣民，公开地或者默示地承诺去遵守那个即将成立的主权者。然而，作为具有刚才所言之含义而被说出的表述，混淆了同意与承诺，并且因此是完全不正确的。那么，每一个即将确立之政府的臣民们，自愿或者同意去服从该政府，是一个命题；而他们公开地或者默示地承诺去付出他们的服从，是另外一个命题。就他们实际上的确服从这个政府而言，他们是自愿或者同意去服从的，或者说，他们的自愿或者同意去服从，已经为他们实际上的服从所印证了。但是，一个愿意付出服从的自愿，同时被实际上的服从所引证了，并不必然就是一个默示服从的承诺，尽管通过一个付出服从的承诺，一个付出服从的自愿或者同意通常就是公开地或者明确宣示的了。

因此，认为每一个即将建立起来之政府的即将成立之原臣民承诺向该政府付出服从的看法，就是一个这样的观点，这个观点被包含在一个假设之中，而我在下一个部分马上就会考察这么一个假设。

在每一个为君主所统治的社会中，作为该社会臣民的成员都生活在对君主的义务之中；在每一个为主权者群体所统治的社会之中，作为该社会中臣民的成员（包括主权者群体自身所包括的单个的成员），都生活在对该主权者群体的义务之中，该群体以其集体与至高无上的资格而成为主权者群体。在每一个为君主所统治的社会里，君主也生活在对其臣民的义务之中；而在每一个为主权者群体所统治的社会里，这个集体的并且是主权者的群体也生活在对其臣民（包括主权者群体自身所包括的那些单个的成员）的义务之中。
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臣民们对于主权政府的义务，部分是宗教性的，部分是法律性的，部分是道德性的。

臣民们对于主权政府所承担的宗教性的义务，都是神法的创设物，而神法之所以能够被周知则是由于一般功利原则的指引。如果主权政府能够完全实现其之所以存在所应具有的目标，或者主权政府能够在最大可能的程度上推进社会的一般福祉，那么其臣民们就有宗教上的义务必须向该政府付出他们的服从。如果对该主权政府的顺从所可能带来的整体上的好处，胜过了对该主权政府的反抗所可能带来的整体上的好处，哪怕该主权政府在实现其正确的目标或者目的上是存在缺陷的，但其臣民仍然有着宗教上的义务去向该主权政府付出他们的服从。——臣民们针对主权政府所承担的法律义务，都是那些实际存在的由人类所制定的法律的创设物，这些实际存在的由人所制定的法律本身就给他们施加了义务，或者通过其自身的权威与力量向他们施加了义务。——臣民们针对主权政府所承担的道德上的义务，都是些实在道德的创设物。这些道德上的义务，主要是这么一些法律（在法律这个术语并不严格的含义上说）的创设物，这些法律是由该社会的一般舆论自身向其成员所分别设定的。

主权政府针对其臣民所承担的义务，部分是宗教性的，部分是道德性的。如果该主权政府生活在对其臣民承担法律义务的状态之下，那么它就不是一个至高无上的统治者了，而仅仅是一个从属性的政府而已。

该主权政府对于其臣民所承担的宗教性义务，都是神法的创设物，而神法是通过一般功利原则的指引而被人们所周知的。它受到那通过一般功利原则的指引而被人们所周知之神法的约束，必须去尽可能地增进人类的福祉与善；并且，为了尽可能地去增进人类的福祉与善，通常，它就必须努力地去直接地或者特别地去尽可能地增进其自身所在之社会的一般幸福。——该主权政府对于其臣民所承担的道德义务，是实在道德的创设物。它们主要是这样一些法律（在法律这个术语并不严格的含义上来说）的创设物，这些法律是由该社会的一般舆论向该政府所制定或者设定的。

根据前述的分析，我们可以推断出，臣民们对于主权政府所承担的义务，以及主权政府对于其臣民们所承担的义务，分别有三种渊源。也即是，神法（通过一般功利原则而被指明的）、实在法，以及实在道德。并且，就我的理解而言，当我们仅仅将这些义务与其那些明显的来源联系起来的时候，好像我们就可以对那些义务的起源做出充分的解释与说明。就我的理解而言，更为全面地解决这些义务的起源问题，根本不具有任何必要性，而且也是不可能的。但是，有许多研究政治政府与政治社会的著作家们，他们并不满足于通过将这些义务与它们的那些明显的渊源联系起来对这些义务的起源做出说明。对于那些著作家们来说，好像我们对那些义务的起源问题需要一种更为充分全面的解决办法，或者至少，对于那些义务中由上帝之法所设定的部分，我们需要一种更为全面充分的解决办法。而且，为了找到那么一种他们认为非常必要的解决办法，那些著作家们最终求助于这样的一些假设，也就是关于初始契约或者初始合同的假设，或者关于基础市民契约的假设。
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根据那些诉诸初始契约或者初始合同的著作家们的说法，这个十分著名并且依然尚未被戳穿的假设，正如这些著作家中绝大多数人所设想或者表述的，整体上来说可以按照如下方式来进行陈述：

对于每一个政治上的独立社会的形成而言，或者对于每一个国家的建立而言，它所有的正在形成中的未来成员都是相互联系着的并且是共同的参与者，因为所有各方都是那产生该政治政府或者政治社会的协议的订立者，并且该协议也是此后该政治政府或者政治社会赖以存在的基础。作为该政治上的独立社会的必要渊源，或者先在于该政治上独立社会之存在的必要条件，这个所有人参与订立的协议就被称为初始契约。作为其后成立之国家赖以立足的必要基础，这个所有人参与订立的协议就被称为基础市民契约。——在制定这个契约或者协议的过程之中，或者这个政治上的独立社会的形成过程之中，有三个不同的阶段，这三个阶段可以按照如下的方式来进行描述。（1）这个即将被创设之社会的将来的那些成员，一致决心将他们自身联合成为一个政治上的独立社会。在这个过程之中，他们讨论并确定了联合成立之社会的首要目标或者目的，甚至多多少少也会涉及该社会的从属性或者工具性目的。在这里，我将简明扼要地提出一个补充意见，他们联合起来的首要的目标，或者说那即将被创设之社会的首要的目标或者目的，也就是一个政治上的独立社会之所以应该被创立并且长期存在的首要目标（姑且先不论该目标的内容是什么）。根据那些诉诸这种假设的著作家们的观点，这种首要目标或者绝对的目标是因人而异的，不同的人有不同的认识，他们对这种目标或者目的的各种不同的观念，会随着他们各自不同的伦理体系的性质而有所不同。对于那些认可我所称之为功利理论的著作家们来说，这种目标或者目的就是对人类幸福的增进。对于那些曾经在德国声誉卓著，并且当前在德国声誉卓著的许多著作家们来说，下述目标才是政治政府或者政治社会真正高尚的目标，虽然这个目标可能具有某种神秘性。这个目标就是，将权利或者正义的王国扩展至整个地球，或者在地球上的所有人民中伸张。很明显，这种权利与正义，一如乌尔比安的崇高正义，是绝对的、永恒的，并且是不变的。也很明显的是，这种权利与正义，并非法律的创设物，也就是说，它是先在于任何法律的，独立于所有法律而存在的，并且是所有法律与道德的衡量标准与衡量尺度。职是之故，并非权利或者正义是上帝之法的创设物，它们也不是“公正”一词所能明确适用的称谓。毋宁说，它们是某种完全自在自为的存在。对于它们来说，上帝之法是与其相符合的，或者是应该与其相符合的。因此，我没有能力去理解它，并且也不会去试图说明它。仅仅是在猜测其内容可能是怎么样的时，我将之当成是在前面所提及的权力或者正义，或者我将之当成是被潜在地认知与说明的功利。姑且先不论它是什么，毫无疑问它是最为优越美好的，或者是最为公平与崇高的，或者（一口气来说）是绝对值得赞扬的。因为，与将它的王国扩展至全人类相比，对人类幸福的增进不过是一种方式或者一个不值一提的目标而已。（2）在决心将他们自身联合成一个政治上的独立社会之后，这个即将成立之社会的所有成员将会联合一致地去确定其主权政府的构造。换言之，他们将联合一致地去确定主权归属于某个或者某些成员，并且在他们更乐于主权归属于多个人而不是一个人的情形下，他们还将联合一致地去决定主权者数人对主权权力的分享方式。（3）政治上的独立社会的形成过程，或者该社会中至高无上之政治政府的形成过程，将会通过某些承诺的做出与接受而被完成，也即是，通过即将形成的政府对即将成立之臣民的承诺而完成，以及通过即将成立之臣民对即将形成之政府的承诺而完成，以及通过即将成立之臣民中的每一个人对其他每一个以及所有其他人的承诺而完成。由主权者所做出的承诺，以及由臣民们所做出的承诺，都是为了一个共同的目标，也即是，对该政治上独立社会之首要目标的实现，以及对它的此类从属性目标的实现，这些从属性目标是通过他们在决定组成该政治社会时所确定出来的。职是之故，主权者所做出之承诺的要旨，以及臣民们所做出之承诺的要旨，就是下述这些认识。在一般意义上来说，主权者承诺去在自己的统治之下实现政治上的独立社会之首要目标，并且，如果有任何其从属性目的被通过组成该社会的决定而表明出来，那么该主权者还要承诺，在其统治之下会做出特别努力以去实现那些从属性目的。臣民则承诺向主权者服从有限制或者有条件的服从，也就是说，他们向主权者所付出的所有服从，都是要与那些首要目标以及那些从属性目标相一致的。——一个社会所有成员们决心将他们自身联合成一个政治上的独立社会的决定，可以称之为一个社会契约。他们关于该政治上的主权政府的构造与结构的决定，也可以称为政府契约或者国家契约。主权者对其臣民的承诺，以及臣民对主权者以及其他臣民的承诺，都可以称为是责任契约，因为通过臣民们的承诺，或者通过臣民们与主权者的承诺一起，臣民们就被置于一个对主权者的服从状态之中了，或者说在双方之间就建立起了服从与统治的关系了。但是，在所谓的社会契约、所谓的政府契约以及所谓的责任契约中，最后一个才是严格意义上的契约。而所谓的社会契约以及所谓的政府契约，从严格意义上来说，都只是一些为责任契约作准备的决议或者决定而已。——通过这个初始契约，或者这个基础性的契约，主权者就有义务（或者说，至少是宗教性的义务）去按照上述方式来进行统治；而同时，臣民们也有义务（或者说，至少是宗教性的义务）向当前正进行统治的主权者付出上文所描述过的那种服从。而且，这种基础性契约实质上的约束力，并不仅仅限制到政治上的独立社会的建立者之上。这一基础性契约实质上的约束力，还扩展到了同一社会的下列成员身上。因为，这个社会的建立者们分别向他们自身所做出的承诺，也就蕴含了他们为各自的后继者所做出的类似承诺。通过最初的主权者所做出的承诺，后继的主权者也就有义务（或者说，至少有着宗教上的义务）去按照上述方式进行统治。通过最初的那些臣民们所做出的承诺，后继的臣民就有义务（或者说，至少有着宗教上的义务）去向当前正在统治着的主权者付出如上文所描述之他们的服从。——在每一个政治上的独立社会中，主权者对于其臣民所承担的那些义务（或者说，主权者对其臣民们所承担的那些宗教性的义务），就是源于与我刚才所描述之契约非常类似的一个初始契约；而同时，在每一个政治上的独立社会中，臣民们对于其主权者所承担的那些义务（或者说，臣民们对其主权者所承担的那些宗教性的义务），也是源于一个类似的契约。除非我们假定这样一个协定施加到了主权者与臣民身上，否则我们就不能对主权者以及臣民们各自的义务做出一个充分的解释说明。除非臣民们被认为是由于根据协议他们应该付出服从并且从而服从的，否则臣民们就没有义务，或者没有充分的义务，去向主权者付出他们必要的服从。也就是说，这种服从对于政治上的独立社会正确的目标或者目的的实现来说，是非常必要的。除非主权者被认为应该根据协议按照上述方式来进行统治，否则，主权者就没有义务，或者没有充分的义务不去进行独裁的或者肆意武断的统治。也就是说，在进行统治的时候，很少顾及或者根本不顾及作为至高无上之统治者的政治政府所应该实现的正确的目标或者目的。


我相信，对于绝大多数诉诸那个假设的著作家们来说，这就是为他们所设想与表述的那个假设的大致要旨。

但是，正如我在上文所已经做出的说明，那些诉诸这个假设的著作家们对那个假设的设想与表述也是因人而异的。——举例言之，根据那些著作家中的某些人的观点，那些为自己以及自己的后代们订立了契约的最初的臣民们，承诺向最初的或者后继的主权者付出服从。但是，对于基础市民协议而言，最初的主权者却并不是承诺的一方。最初的主权者并未同意臣民们的这个意见，也即是，主权权力应该被用于实现某个或者某些既定的目的，或者那些主权权力应该按照某种或者某些模式来被运用。——另外一些著作家们是这样表述那个假设的，臣民们承诺的要旨是被设想出来的。举例言之，有些人假定，那种为臣民们所承诺的服从，就是上文已经简要描述的有限制的或者有条件的服从；而另外一些著作家们则假定，那种为臣民们所承诺的服从，是一种十分顺从并且没有限制的服从。——简而言之，那些假定存在一个初始契约的著作家们，在关于这样一种目的的性质上是因人而异，各自不同的。这里的目的，就是作为至高无上之统治者的政府为何应该存在而应具有的目的。除此之外，在关于一个作为至高无上之主权者的政府应该从其臣民那里接受的服从在范围上有多大的问题上，这些著作家们的认识也是千奇百怪，不一而足的。对于这些著作家中的每一位来说，就其关于那种目的的性质所具有的看法而言，或者就其关于那种服从的范围所具有的看法而言，他们都是竭力按照自己的方式去型构那个假设的。——但是，尽管诉诸那个假设的著作家们在对该假设的设想与表述上各不相同，但就这一点而言，他们的意见是一致的。这一点就是，臣民们对于其主权者所承担的那些义务（或者说，臣民们对其主权者所承担的那些宗教上的义务），都是初始契约的创设物。而且，那些幻想认为最初的主权者也是协议的承诺的一方的著作家们，也都同意这一点。也即是，主权者对于其臣民所承担的那些义务（或者主权者对于其臣民们所承担的那些宗教性的义务），都是由于同一个契约而产生的。

对于不同的著作家们对那个假设所设想或者表述的不同的形式或者结构而言，一个虽然简明扼要但却十分完整的说明，可能也会充斥相当巨大的篇幅，也可能会是鸿篇巨制。除此之外，随之而来的责难也能够十分准确地，或者可能是非常容易地适用到我们刚才已经或者能够认识到的任何初始契约之上；尽管那些责难在更大的意义上是特别针对我在前文已经描述过的那种初始契约的。因此，我将在这里为我对那种假设的要旨作结。并且，我还将在这里提出一些针对那种假设的关键性反对意见，那种假设非常容易面临这些反对意见，并且这些反对意见也非常的恰如其分。

1.对臣民们对其主权政府所承担的那些义务做出解释说明，或者对主权政府对其臣民们所承担的那些义务做出说明，或者对各方对其他方所承担的那些义务做出说明，是每一位假定初始契约的著作家们的职责范围。——但是，去说明臣民们对其主权政府所应当承担的那些义务，或者去说明主权政府对其臣民所承担的那些义务，并不需要诉诸一个关于基础市民契约的假设。当我们简单地将那些义务（或者说，无须一个关于初始契约的假定）与那些显而易见而又明明白白的渊源（也即是，上帝之法、实在法以及实在道德）相联系起来时，我们就能够充分地说明主权者与臣民各自义务的起源。——除此之外，即使一个政治上的独立社会的形成确实来自于一个基础市民契约，但是，那些此后被施加于臣民们身上的任何义务，或者那些此后被施加于主权者身上的任何义务，都很少是由先在的契约所产生的，或者说，那些先在的契约对于这些义务而言也很难有什么影响。——因此，关于初始契约的假设，是完全没有必要的，并且完全是画蛇添足的。这一假设，试图指出某些特定现象的缘由，也即是，试图指出臣民们针对其主权政府所承担的义务的缘由，或者试图指出主权政府对于其臣民所承担之义务的缘由，或者试图指出每一方针对彼此所承担之义务的缘由。但是它所提出的那些缘由都是非常没有必要的。实际上，同时还有其他一些缘由更为明确而充分。那个非常没有必要的缘由，在没有必要多此一举的同时也是非常不充分的，或者不可能产生这些现象，尽管它被认为是这些现象的渊源。

从下述的分析中，我们可以非常明显地得出这样一个结论。也即是，即使一个独立的政治社会的形成真的是缘于一个初始契约，但是，对于那些此后施加于臣民们的任何义务来说，或者此后施加于主权者的那些任何义务而言，都很少是由那些先在的协议所产生的，也很难说是在那先在的协议的影响下产生的。换言之，那个契约对于最初的或者后继的臣民，或者说对于最初的或者后继的主权者，都很难产生什么约束力（无论是法律上的、宗教上的还是道德上的）。

每一个具有法律约束力的契约（或者每一个严格意义上的合同），其法律上的效力都来源于实在法。更为准确地说，并非契约本身具有法律上的约束力，或者并非契约本身产生了法律义务，而是法律通过契约具有法律上的约束力，或者说是法律通过契约产生了法律义务。换言之，是实在法将义务附加到了契约之上，或者说，是法律决定了某一个特定阶层的义务，也就是遵守具有某种特定特征之契约的义务。——因此，如果主权政府在法律上受到了基础市民契约的约束，那么，施加于政府之上的法律义务就是实在法的创设物。也就是说，施加于政府之上的法律义务，乃是实在法所附加在基础市民协议之上的义务。鉴于政府为其自身所设定的法律仅仅是一种比喻意义上的法律，那么，为基础市民协议附加上义务的实在法，将是由另外一个至高无上的主权者所设定给该主权政府的。因此，在法律上受到基础市民协议约束的主权政府，将会处于一种臣服的状态之下。——通过由其主权者所设定的实在法，臣民们则可能会受到法律上的约束，以去信守那初始契约。但是，如此施加于臣民身上的法律或者政治义务，从严格意义上而言，就是源于为其主权者所设定的法律，而非源于初始契约本身。如果在没有由其自己的主权者所设定之实在法的情况下，他们在法律上也有着去信守初始契约的义务，那么那些臣民之所以有着信守初始契约的义务，则是由于某种由其他主权者所设定之实在法。也就是说，他们将会处于一种对其自己的主权者的臣服状态之中，并且也处于对另外一个授予他们自己的主权政府以权利的主权政府的服从状态之中。

每一个具有约束力的契约（严格意义上的或者非严格意义上的），其效力都是来源于法律（严格意义上或者非严格意义上的）。在具有法律上的约束力时，一个协议就是从实在法获得其法律效力的；在具有宗教上或者道德上的约束力时，一个协议就是从上帝之法或者实在的道德获得其效力的。——因此，如果主权者或者臣民由于基础市民协议而受到了宗教上的约束，那么，施加于主权者身上的宗教义务，或者施加在臣民身上的宗教义务，从严格意义上来说，就是源于上帝之法的，而不是源于那个基础市民协议本身。受到宗教性约束的一方，就是通过初始契约而受到了上帝之法的约束的，或者说，被施加了宗教义务的一方，这里的宗教义务，就是根据上帝之法而被附加到初始契约之上的。

那么，一个政治上的独立社会正确而又绝对的目的，以及对上帝之法的指引的性质，不同的人就会有不同的认识。但是，不管一个政治上的独立社会的绝对的目的是什么，也不管对上帝之法的指引的性质是什么，即使没有初始契约的约束，主权者仍然有着宗教上的义务去按照那种绝对的目的进行统治；而同时，即使没有初始契约的约束，臣民们也会向主权者付出他们的服从，而这种服从对于那种最终目的的实现是非常必要的。因此，无论初始契约是与那正确的最终目的保持一致还是相互冲突，它都不能对主权者和臣民双方中的任一方具有宗教上的约束力。——如果初始契约与那个最终目的是一致的，那么初始契约就会完全是多余的无用之物，并且因此将会完全不起作用。那施加在主权者与臣民之上的宗教义务，也并不是基础市民协议的作用或者结果，无论是直接的还是间接的。就神法可以设定这些宗教上的义务而言，只要这种契约尚未被制定出来，这些宗教义务就不是由法律附加在契约之上的后果或者结果，或者也不是由法律通过契约所设定的。——如果初始契约与那最终目的相互冲突，那么它也将与那作为宗教义务之来源的法律相冲突，并且不会对主权者及其臣民具有什么宗教上的约束力。

举例言之，让我们假设功利原则是针对上帝之法的指引的，以及，既然功利原则是针对上帝之法的指引，对于一个政治上的独立社会而言，对一般幸福或者福祉的最大程度上的增进，就是其正确的最终目的了。除此之外，再让我们假定，对于这一最终目的的实现是属于初始契约的职责范围的，那么，就不会有任何宗教义务会通过基础市民协议而施加给主权者或者臣民。因为，即使没有基础市民协议，主权者也会有着宗教上的义务，去按照该主权政府的创制者所制定的目的进行统治；而同时，即使没有基础市民协议的约束，臣民们也会有着宗教上的义务，去向主权者付出他们的服从。这里的服从，对于实现刚才所言之目的而言，是非常必要的。并且，如果对这同一种目的的实现并不在基础市民协议的职责范围之内，那么这个协议将会与那通过功利原则而被周知的法律相冲突，并且无论对于主权者还是臣民这两方的任一方而言，都不具有宗教上的约束力。做出一个一般功利所谴责的承诺，是对上帝之法的冒犯。但是，违反一个在一般意义上来说具有有害趋势的承诺，却是对一个宗教义务的履行。

并且，尽管最初的主权者以及最初的臣民都有可能曾经由于初始契约而受到宗教上的约束，但是，从宗教的意义上来说，它为什么或者如何去约束后继的主权者及其臣民呢？对于当前之臣民的义务来说，可以为上帝之法施加到后继的主权者之上；而当前主权者所具有的义务，也可能会为上帝之法施加到所有后来的臣民们身上。但是，为何那些义务应该通过基础契约来施加到后继的各方身上呢？为何那些义务应该通过或者由于那些后继的各方并未授权，甚至根本并不知晓的基础契约，而施加到那些后继的各方身上呢？

通过或者由于其他各方做出的承诺（他们就是其法律上的代表者），这里的各方被施加了法律上的义务（举例来说，比如施加到遗产继承者或者管理人之上的法律义务）。根据实在法，他们履行义务的才能或者方式传递或者遗传给了他们。并且，我可以非常容易地觉察出来，为何作为承诺结果的那些法律义务，会从承诺的创制者扩展适用到从法律上来说接受了它们的各方。根据许多各不相同的理由，实在法向特定的做出承诺的一方施加义务，都是非常便利的；并且，由于同样的理由，或由于几乎同样的理由，那些被施加给承诺创制者的法律义务，可以非常便利地传给从法律上接受了那些义务的各方，这里的各方也接受了履行义务的本领与方式。但是，我却难以察觉出来，原初主权者或者臣民的承诺对于后继的主权者或者臣民来说，为何以及如何具有宗教上的约束力？尽管我认识到了刚才我所言及的法律义务的情况，也许这种情况对于设计关于基础市民契约的人来说，不过是一种毫无根据的牵强附会。

如果主权者有着道德上的约束，从而必须去遵守初始契约，那么这个主权者就肯定会为在当前臣民中所流行的舆论所约束，从而去按照该主权的创制者所早已瞄准的目标来进行统治。并且，如果臣民们有着道德上的约束，从而必须去遵守初始契约，那么这些臣民们必定会分别为当前在整个社会中所流行的舆论所约束，从而向该主权者付出他们的服从，这里的服从对于实现刚才所言及之目标是非常必要的。但是，被如此施加在主权者身上的道德义务，以及被如此施加在臣民们身上的道德义务，则不是由初始契约而产生的，也不是受到初始契约的影响而产生的。它们不会通过那个契约，或者由于那个契约，而被设定出来。因为，约束着主权者按照最终目的来进行统治的舆论，以及那些约束着臣民们向其主权者付出必要的服从的舆论，不是那个契约的什么结果；相反，就那个契约本身乃是为那个社会的创立者所创制的而言，这些舆论倒是产生那个契约的先驱，因为那些舆论正是该社会所有或者绝大多数的创制者所持有的。

如果我们乐意，可以设想或者假定幻想中的初始契约在为其创制者所构思或者创建的时候，也可能会具有某些独特性与准确性的。也就是，在确定出了他们的联合所要实现的最终目的之后，它特别确定出了某些积极的或者消极的目标，或者某些积极的或者消极的方式或者模式，正是通过这些模式与方式，主权政府应该按照那个最终目的来进行统治。举例而言，政治上的独立社会的创立者（就像接受了《十二表法》的罗马人民），可以特别留意到溯及既往的立法所带来的巨大而又明显的恶果。并且因此，那被幻想出来的契约就应该具体地确定，即将被构建出来的主权政府应该不得进行这种溯及既往的立法。并且，如果那些积极或者消极目标中的任何一个都为初始契约所具体规定了的话，那么臣民们要向主权者付出服从的承诺，在做出时就会是有所保留。这一承诺，不会被扩展至这些情形中的任何一个，在这种情形下，主权者可能会偏离那为契约所具体确定了的任何从属性目的。

那么，在一个政治上的独立社会中，臣民中的大多数或者全体人民，关于其主权政府应该按照其统治的最终目的的思考应该是相似的或者是一致的。然而，他们关于那个最终目的相互一致的看法，对于他们的主权政府的约束或者控制却是非常不完善的。尽管他们在关于那种最终目的的看法上具有一致性，但是，由于政治上的主权政府之正确的最终目的，或者政治上的主权政府之所以存在而应该具有的最终目的，必定是以某种极为抽象与模糊的形式来进行构思的，或者必定是以某些极为抽象或者模糊的表述来进行表述的，因此，关于他们的主权政府应当如何行为，其臣民们的看法却可能是各不相同的。举例言之，也许臣民中的大多数或者全体人民会有共同的认识，也即是，认为其政治上的主权政府正确的最终目的就是最大限度上对普遍或者一般福祉的增进。但是，该政治上的主权政府所制定的一部溯及既往的法律到底与该主权政府的最终目的相称还是不相称，却非常明显是一个在回答上因人而异的问题，尽管他们在关于那个首要目的的认识上是一致的。因此，除非在关于该主权政府的或多或少的正确从属性目标上，臣民们的思考是相似的或者一致的，那么在任何特定的情形之下，他们都很难以一种一致的、同时进行而又十分有效的反抗来对抗政府。因此，主权政府不会经常性地受到来自该社会臣民的成员们所进行的有效反抗的影响，因为它不用担心臣民们能够进行有效的反抗；并且，顺理成章地，在关于该主权政府的首要目标上，他们普遍的或者一致的看法并不会对该政府造成什么有力的约束。——但是，在关于该主权政府或多或少的从属性目标上，如果臣民中的大多数人的思考是相似的或者一致的，那么大多数群众关于这些从属性目标的一致性看法，就会强有力地控制着政府的行为。从一般意义上来说，政治上主权政府的那些正确的从属性目标（不论这些目标或者方式究竟是什么），也可能会以一些既非极为抽象，亦非极为模糊的形式来设想，或者可能会以一些既非抽象，也不模糊的表述来进行陈述。因此，如果主权政府斗胆背离了任何从属性目标的话（这些从属性目标已经获得了一致性看法的完全赞同），那么，臣民中的大多数或者全体人民就会联合起来仇视甚至抵抗该政府所进行的举措。因为，如果他们用同一个或者类似的标准来对那些举措进行检测，如果那个标准或者尺度是确定的并且不存在疑问的，那么他们关于那些举措的看法就是完全吻合或者几乎完全吻合的。因此，在该政府可能斗胆背离那些目的中的任何一个的情形下，一种担心遇到臣民们有效抵抗的恐惧，将会持续地挟持着政府去遵循所有那些从属性的目标，这里的这些从属性目标，是为大多数人民群众的一致性看法所完全赞同的。——那种政府会受到其臣民舆论约束的程度，以及臣民的舆论所设定的道德义务的实际效果，因此就主要是由于如下的两个缘由了。第一，那些从属性目标的数量（或者那些对最终目的起着辅助性作用的目标的数量），正是在这些从属性目标上，其臣民中的大多数民众的思考是相似的或者是一致的；第二，他们所设想的那些目标的清晰程度与准确程度，正是在关于这些目标上，他们的思考是如此相互一致的。哪个数量越大，哪个准确程度越大，该社会的实在道德对该政府的约束或者控制也就越为广泛，并且也会更为有效。

从我所做出的那些前提性说明中，可以得出这样的推断，也即是，如果一个初始契约已经清晰而准确地确定出该政府应该据之进行统治的某些从属性目标的话，那么该主权者就会受到该社会的实在的道德的有效约束，从而按照那已为契约所具体确定出来的从属性目标进行统治。当然，这是有条件的，必须假定（当然，我是能够理解这一点的）同样的目标也为臣民中的大多数人民群众当前所持有或者感受到的看法与感觉所赞同。而且，在这里（这可能是有异议的），主权者将会受到道德上的约束，通过基础市民契约，或者由于基础市民契约，从而去按照同样的目标来进行统治。因为（也许有人会说）那些约束着主权政府的舆论或者看法的实际效果，主要是源于为臣民中的大多数群众所构想中的同样目标的清晰度或者准确度；而同时，他们的观念的清晰度或者准确度，主要由于已经为初始契约所具体确定出来的那些同样目标的清晰度与准确度。然而，稍加思索就可发现，关于同样目标，全体臣民所持有的看法并非是由初始契约所产生的，相反这些看法倒是产生出了初始契约的。这是因为，如果在这个政治上的独立社会的那些作为臣民的创建者中，绝大部分人都未受到过完全相似的舆论的影响，那么，对于这些臣民创建者作为其主要创制者的那些同样的目标而言，为什么能够说它们为初始契约所具体而明确地确定出来了呢？而且，即使那些目标为初始契约所确定时所具有的清晰度，也蕴含着一种相应的清晰度，也就是后继的臣民对于这些目标的清晰了解，那么，这一契约作为一个契约或者协议，也即是作为一个被提出或者被接受的承诺或者相互承诺，对于后继的臣民所持有的舆论或者看法来说，仍然不会起到什么作用。但当那个初始契约作为对同样的从属性目标的富有启发性的陈述时，倒是可以发挥作用的。而且，任何流传广泛的类似陈述（举例而言，比如为一个广受欢迎与尊重的著作家所持有的类似陈述），对于后继臣民所持有的舆论或者看法来说，都会起着相似的作用。当对同样的从属性目标做出清晰而又准确的说明时，自然而然地，它也会为后继的臣民们关于那些同样的从属性目标的看法，赋予一种同样的清晰性与准确性。

下面的这种情形，（我认为）是唯一的或者几乎是唯一的情形，在这种情形之下，一个作为契约或者协议的初始契约，将会产生主权者或者臣民所承担的义务，或者对主权者或者臣民所承担的义务具有较大影响。

臣民中的大多数人民群众也许会认为，一个协议或者一个契约（或者一个被提出以及被接受的承诺）具有某种神奇的效果。当然，这个神奇的效果的提出，可以明确地或者默示地归因于那些诉诸有关基础市民契约之假设的人们。——也许会为臣民中的大多数人民群众所相信的是，除非他们的主权者已经承诺了如此这般地进行统治，否则它就不会受到上帝之法的约束，或者不会受到上帝之法的充分约束，从而可以去按照臣民们认为是正确的最终目的来进行统治。不宁唯是，也许仍然会为臣民中的大多数人民群众所相信的是，那最初的主权者所做出的承诺，在实际上也是为后继的每一位主权者所做出的承诺；并且因此，可能会为臣民中的大多数人民群众所相信的是，他们的主权政府从宗教上来说必须按照那种最终目的进行统治，这与其说是由于最终目的所具有的内在价值，不如说是该主权政府已经承诺按照那最终目的进行统治。——那么，如果臣民中的大多数人特别相信这些观点的话，那么主权政府对于其臣民们所承担的义务（这些义务是由该社会中的实在道德施加在该政府之上的），就会是由初始契约所产生的，或者是在初始契约的影响下产生的。由于初始契约是先在于政治上的独立社会之建构，或者是伴随着政治上的独立社会之建构的，因此那些义务会被全部地或者部分地施加到主权政府之上。因为，只要该主权政府有任何偏离了为初始契约所确定的那些目的，那么该社会中臣民中的大多数人民群众就会被触怒甚至群情激奋（并且，最终也许会将他们逼上梁山以至于揭竿而起）。这种群情激奋与其说是由于该主权政府进行了被臣民认为是犯罪的错误统治，不如说是由于它对其承诺的违反，不管这种承诺是真实的还是设想出来的。该主权政府对其自身之承诺的违反，也许会全部地或者部分地，成为臣民们反抗的原因。因为，无论如何，那些臣民们为这个承诺赋予了某种正确的或者最终的价值，不管这个承诺是真实的还是被设想出来的；或者说，他们非常关注这个承诺，不管这个承诺是真实的还是被设想出来的，而且他们也不关心这个承诺的范围与趋向。

从前述的分析可以非常明显地看出，即使一个政治上的独立社会真的源自于一个基础市民契约，但是，就主权者或者臣民们所承担的法律上的或者宗教上的义务而言，没有任何义务是由于那种先在的契约所产生的，也没有任何义务是受到那种先在的契约的影响而产生的。而且，只有在某一种单一的情形下，或者在某一些情形下，这个基础市民契约才可能会产生某些为主权者或者臣民们所承担的道德义务，或者会影响到他们的道德义务。而从下面的分析中，我们也可以明显地看出，当那个基础市民契约的确产生或者影响了任何主权者或者臣民们所承担的道德义务时，这些先在的契约也许就会是有害的。

对于主权者对其臣民所承担的那些义务而言，以及对于臣民们对其主权者所承担的那些义务而言，只有当那些义务是道德上的义务，或者是为实在道德所施加的义务时，才是任何初始契约所可能产生影响的义务。并且，如果与这些联系在一起来进行考虑，一个初始契约很可能就会是完全无益的，或者完全是有害的。

如果一个初始契约仅仅确定政治上的独立社会的最终目的的话，它可能完全是无所助益的。也就是说，如果一个初始契约仅仅将那个政府的最终目的确定为对一般幸福或者福祉的尽可能增进的话，那么这个初始契约可能就是完全无益的。因为，尽管这个初始契约可能会为该社会中大多数臣民的舆论赋予了一致性，但它只能影响到他们关于最终目的的舆论或者看法。而且，正如我所早已经表明的，他们关于那个首要目标的看法或者意见上的一致性，几乎很难对他们的政治上的主权政府的行动产生什么影响。

但是那初始契约也可能会具体规定某些方式，或者某些从属性或者工具性的目的，通过这些方式或者目的，那个政府能够按照那个最终目的来进行统治，或者通过那些方式或者目的，该主权政府能够按照推进一般福祉来进行统治。就具体确定了的那些方式或者那些政府应该据之进行统治的从属性目的来说，那个初始契约可能完全是无所助益的，或者完全是有害的。

因为，在关于那些政府应该据之进行统治的从属性目的上，那政治上的独立社会的后继成员们的舆论或者看法，可能会受到该社会创建者们所签订之契约或者协议的影响，也可能不会受到这些契约或者协议的影响。

如果一个社会的创建者们所订立的契约并未对其后继成员们产生什么影响的话，那么这个契约就完全是无益的。

如果一个由社会创建者们所签订的契约的确对其后继成员们的舆论或者看法产生了影响，那么这个初始契约就可能是完全有害的。因为，契约或者协议，后继成员们的舆论或者看法，也许会受到由该社会创建者们所签订之契约或者协议的影响。这些后继成员们，也许会将那些为初始契约所具体规定的从属性目的强加一种外在的或者武断的价值，或者为之强加一种与这些从属性目的的内在价值无关的价值。一种认为那些被具体规定的目的有用或者有益的信念，或者一种认为那些被具体规定的目的是一些倾向于推进一般幸福或者福祉的目的的信念，并不是他们非常重视那些目的的理由，或者并不是他们非常重视那些目的的唯一理由。也许，是由于该政治上的独立社会（根据那作为社会构造之基石的值得尊敬的契约或者协议）的那些值得尊敬的创建者们，已经认定了，那些同样的目的是一些非常有用或者有益的目的或者方式，正是通过这些目的或者方式，一个社会的整体福祉才会为其政府所推进；所以后继成员们才会重视那些被具体规定了的目的，或者在一定程度上去重视那些被具体规定了的目的。那么，在该社会被创建的那个值得崇敬的年代或者时代，相较于随后的或者后继的那些时代而言（该社会也许会经历这样的一些时代），也许是较为不那么开明的或者开化的时代（尽管它值得人们崇敬）。顺理成章地，由于初始契约的缘故，可能就会发生如下的一些有害后果。在关于一个政府应该据之进行统治的那些从属性目的的问题上，在一个相对而言较为无知的时代所具有的舆论或者看法，就对那些目的的认知而言，或多或少地会影响到后来在知识上相对比较开化的时代所持有的舆论或者看法。当然，这种影响是以那六个初始契约为中介的。

——举例言之，让我们假设，英国社会的形成就是源于一个基础市民契约。让我们假定（一个“最为自然而然”的假定），当时那个社会的无知的创建者认为对外贸易会对本国工业造成损害。因此，我们还可以继续进行假定，认为那即将被组成的政府曾经为它自己及其后继者做出承诺，通过禁止或者阻止从国外进口制造业产品的方法，来保护其本国社会的工业。那么，如果那个由我们令人崇敬的祖先们所制定的基础市民契约的确为我们中的大多数人所真心尊重的话，那么，那个基础市民契约就会在当前的社会中阻碍正确的经济学理论的传播。因此，当下的主权政府就会为那个基础市民契约所阻止，从而不能在关于我们与其他独立国家之间的正常商业交往上制定出明智而有用的法律。如果当下的主权政府试图努力去撤销先前的政府在我们的对外贸易上所施加的法律上的限制，那么现在所流行的那些谬误，现在正在流行的那些胡言乱语，就不再仅仅是谬误，就不再仅仅是胡言乱语，那些对进步心怀怨愤的冥顽不化的顽固分子，也许会借此对那些勇气可嘉的改革者们大加挞伐。所有喜欢陷入对“祖先留传之物”的盲目迷信之中而不能自拔的人们，肯定会指控改革违反了一条作为任何一个社会所赖以立基之基石的一部分的原则，对这个原则而言，基础市民契约的过去那些充满智慧而又令人崇敬的创建者已经正式采纳，并将之奉为金科玉律。不宁唯是，彻头彻尾沉溺其中的昏庸者肯定会断言，也许还会坚定地相信，对于先前政府所制定的法律在对外贸易上所做出的限制，现在的政府并没有资格撤销。就好像，现在的政府作为最初政府的利害关系人，它已经受到了那最初的政府所做出之承诺的限制，不得去违反其承诺或者对其承诺反悔。

就最初的主权者所做出的那些承诺或者誓约而言，或者就作为后继者的主权者所做出的那些承诺或者誓约而言，对于政府有益的治理或者统治来说，它们都不是有效的保证措施，无论是道德上的还是宗教上的。——最好的道德保证措施，或者由实在道德所提供的最好的道德上的保证，源于一个时代的觉悟所能提供的最好的政治科学在那些作为臣民的人民大众中的广泛传播。如果沉默的人民大众能够正确地认识到他们的政府所应该具有的首要目的，正确地认识到那些政府只有通过它们才能实现那个首要目的的方式与从属性目的，那么这个政府的政策举措，就不会有任何一个是极为错误的，或者没有一个会是在道德上极不光彩的。也因此，这个政府的行动也将是非常明智而有益的，无论是它的积极行动还是消极行动。——最好的宗教上的保证措施，或者由宗教信念所能提供的最好的保证措施，则是由于那些有价值的舆论或者看法，这些舆论或者看法由那些统治者或臣民们所持有，是关于一个仁爱而智慧的君主所应该具有的希冀与目的，是关于他为现世的主权者们所规定的义务的性质。

2.从前述对关于初始契约的假设的批评中，可以非常明显地看出，这一假设完全是没有用处的，并且完全是画蛇添足。而且，即使不诉诸那个假设，我们也能够充分地解释清楚臣民们对其主权政府所承担的义务，以及那些主权政府对其臣民所承担的义务。而且，即使那个政治上的独立社会的形成真的是源于一个基础市民契约，那些义务中仍然鲜有什么义务是由那个先在的协议所产生的，甚至很难说是在受到其影响的情况下产生的。从对那个假设的如下批评之中，也即，那个关于基础市民契约的假设不仅仅是一个虚构，而且是一个几乎完全不可能真实的虚构，可以非常明显地推出这样一个结论，也即，一个国家的制度建构，或者一个政治上的独立社会的建构，是永远不可能源于或者伴随着一个严格意义上的所谓初始契约的；并且也是几乎不能源于或者伴随着这样一个所谓的初始契约的；或者说，这是不可能源于或者伴随着一个与所谓严格意义上的初始契约的概念相类似的任何东西的。

每一个严格意义上的所谓契约，或者每一个严格意义上的所谓协定或者协议，是由一个被提出并且被接受的承诺（或者说是相互承诺）所构成的。在任何相互承诺被提出以及被接受的场合，从严格意义上来说，都存在着两个或者更多的契约。因为，一个为一方所提出，并且为表示同意的另一方所接受的承诺，其本身就是一个协议。但是，在承诺的一方的履行要以另外一方的履行为基础的情况下，这里的数个协议就是一些相互交叉并且相互缠结因而非常复杂的协议，并且因此，通常它们被视为一个协议。——当仅仅在表示同意的各方中的某方给出或者同意了一个承诺时，为该方所提出并且为另外一方所接受的承诺，用法学家的话语来说，就是“一个单方协议”。当表示同意的各方中的每一方都给出并且同意了一个承诺时，并且在这些承诺中，一个承诺的履行要以另外一个承诺的履行为基础时，被分别提出并被接受的承诺，用法学家们的话来说，就是“一个双方协议”。在表示同意的各方中每一方都提出并且同意了一个承诺，但是这些承诺中，一个承诺的履行并不以另外一个承诺的履行为基础时，那么这些承诺中的每一个都是一个独立的单方协议，哪怕这些协议都是被同时制定出来的。举例言之，比如我承诺为你提供某种协助或者服务，并且假如你接受了那个承诺的话，那么这个被提出并且被接受的承诺就是一个单方协议。如果我承诺向你提供某种协助或者服务，并且你也因为我向你提供这种服务而承诺向我提供某种服务，那么这两个被分别提出的承诺，在它们被分别接受了的情况下，就构成了一个双方协议。如果我们分别向对方承诺为对方提供某种协助或者服务，但是在提供这两个服务中的任何一个时都不以提供另外一个为基础的话，那么这两个被提出并被接受的承诺就是一些各自不同的单方协议，尽管这些协议是被同时提出并且是被同时接受的。——因此，既然一个双方协议是由几个单方协议所具有的含义所构成的，每一个协议就是一个严格意义上的单方协议，或者说是一个被提出并且被接受的承诺。

一般而言，一个协议的那些本质特征也许可以被如此陈说。

（1）承诺者，或者说做出承诺的一方，向受诺人做出了一个承诺，或者说是向被提出的承诺所指向的一方做出了一个承诺。这个承诺是，他将会去做或者履行某个或者某些特定的行为，或者将不去做或者不去进行某个或者某些特定行为，或者将去做或者履行的同时也不去做或者不去进行某个或者某些特定行为。那么，他所承诺的不去进行的那些行为，或者他所承诺的作为与不作为，就可以被称作是他承诺的内容，或者也可以说是协议的内容。

（2）承诺者向受诺人明确表示，他打算去做某些行为，或者坚持不去进行某些行为，这些就构成了他承诺的内容。如果它是通过口头或者书面形式（或者通过一般在习惯或者惯例上被认为等同于语言的某些符号）来表明他的这个打算的话，那么他所做出的那个承诺就是明示的。如果他是通过具有其他性质的一些符号来表示他的这一打算的话，他所提出的那个承诺仍然是一个真实的承诺，但是含蓄的或者默示的。举例言之，如果我在从百货店主那里接受货物的同时告诉他我将会向他支付货款，那么我就是做出了一个为我所接受的货物支付货款的公开承诺，因为我是通过口头的或者书面的语言来向他表述我要支付货款的。再如，在已经习惯于从百货店主那里接受货物，并且也习惯于为我所已经习惯接受的那些货物付款的情况下，当我在我家接受了百货店主主动送到我家的货物时，就不需要再用口头或者书面的语言（或者通过一般在习惯或者惯例上被认为等同于语言的某些符号），来表示任何我将为他送来的那些货物支付货款的打算。因此，我就没有公开做出承诺，说我要为那些特定的货物支付货款。然而，我仍然做出了承诺，不过是默示的。因为，在接受那些特定货物的时候，无论在接受之前发生了什么情形或者伴随着什么情形，我都向那发送那些货物的一方表示了我为那些货物支付货款的意图。这个表示是非常果断有效的，就如我通过告诉他我将支付货款所做出的表示一样。在公开做出的承诺，与含蓄地或者默示地做出的承诺之间唯一的区别，在于那些符号之间在性质上的差别，人们正是通过这些符号来分别表示或者表明那两个意图的。

（3）受诺人接受了那个被提出的承诺。换言之，他向承诺者公开地或者默示地表示了他的信任或者期待，也即，他希望后者能够按照其所公开表示或者表明的意图或者目的来为或者不为某些行为。除非这个承诺被接受，或者这样一个信任或者期待被公开地或者默示地表示出来，那么这个承诺就不能称得上是一个协议。如果那构成承诺内容的行为或者不为此后被完成或者遵守了的话，它们也是为承诺方自然而然地来完成或者遵守的，而非由于承诺被如此考量的原因。因为，一个理性的最高统治者或者一种健康的公共舆论，不会去强制履行（无论是在法律上还是在道德上）一个承诺的。用罗马法学家们的技术性话语来说，以及在那许多熟悉那种技术性语言的现代法学家们看来，一个被提出但并未被接受的承诺，可以被称为是一个“要约”。

因此，一个协议主要的本质特征就是这些：其一，进行承诺一方的意思表示，这个意思表示是关于他将去做某些行为，或者遵守不去进行某些行为的意图的；其二，一个受诺人的意思表示，这个意思表示的内容是他期待进行承诺的一方能够实现被提出的承诺。而且，只要略加反思就会容易地发现，这个关于意图的意思表示以及这个关于期待的意思表示，正是那严格意义上的协议或者协定的本质。

由实在法或者实在道德所强制执行的那些协议，在法律上，或者在道德上，是由于一些各不相同的理由而被强制执行的。但是就强制执行任何协议的各式各样的理由而言，如下的一个理由总会一直是一个理由。——这个理由就是，在没有制裁的情况下，一个协议可以自然而然地使得受诺人脑海中（或者说是一个协议在受诺人的脑海中有着产生某种期待的趋向）产生一个期待，就是期待那个承诺的内容能够被实现。以及一个由协议所自然而然地产生的期待，他将会自然地按照那个期待来调整自己的行为。那么，由于人类生活的很大一部分是由协议而定，或者是随着协议而变化的，由协议所自然而然地激起的期待，常常会令人失望，这将为人类社会呈现一幅希望老是受挫的景象，一幅计划与努力总是泡汤的景象。

因此，防止这些期待最终以失望告终，就成了某些法律或者道德规则的主要目标，这些规则直接的恰当的目标就是对契约或者协议的履行。但是，除非进行承诺的一方已经表示出了相应的意图，那受诺人是不会怀有什么期待的。而且，除非那种期待的存在已经为受诺人所明确表示，那进行承诺的一方就不会被告知它的存在，尽管那个被提出的承诺在实际上已经预示了这个期待的出现。如果没有对那个意图的意思表示，就不会存在什么严格意义上的承诺；如果没有对那种期待的意思表示，也就没有什么充分的理由去执行一个真正的承诺，并且这个承诺的确是已经被提出了的。
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从前述对一个协议的本质特征的陈述中，可以推论出，一个严格意义上的所谓初始契约，或者任何类似于一个严格意义上的初始契约之观念的东西，都很难先于一个政治上的独立社会的形成而存在。

根据那个关于初始契约的假设，就该契约对最初主权者承诺的关注而言，主权者承诺按照联合所欲实现的最终目的来进行统治（或许，也会按照它的一些更多的从属性或者工具性的目的来进行统治）。这个承诺向所有的最初臣民们提出，并且也为他们所接受。在即将组成的政府成为一个一人统治的政府的情形下，那个承诺是由君主向该社会的所有其他成员做出的（除了君主本人之外）。在即将组成的政府成为一个多人统治的政府的情形下，这个承诺是由主权者群体（以其集体的并且至高无上统治者的资格）向那个即将成立的社会的所有臣民成员们所做出的（包括被单独考量下的主权者群体的那些成员）。——根据关于初始契约的假设，就其对最初的臣民的承诺的关注而言，他们承诺向主权者付出他们的顺从而又无条件地服从；或者他们承诺向他们的主权者付出那些有条件的服从，也就是说，这些服从必须与某个或者某些既定的目的相一致。臣民们的这个承诺是由所有臣民所做出的，是由所有或者每一个臣民向君主或者主权者群体所做出的，或者是臣民中的每一个人向每一个其他人所做出的。在即将组成的政府成为一个一人统治的政府的情形中，这个承诺是由该即将组成之社会的所有成员所做出的（不包括君主）。在即将成立的政府成为一个多数人统治的政府的情形中，这个承诺是由该即将成立的社会的所有成员所做出的（包括主权者群体的那些被分别考虑的成员）。

那么，从前述关于协议的本质特征的陈述中可以看出，主权者向臣民们所做出的承诺并非一个严格意义上的契约，除非臣民们接受了那个承诺的话。但是，臣民们很难接受那个承诺，除非他们能够理解那个承诺的内容，否则该承诺很难在他们的脑海中产生任何确定的期待。并且，除非该承诺在他们的脑海中产生了确定的期待，否则他们很难在实质上表示出任何确定的期待，或者他们几乎不能在实质上接受那个被提出的承诺。从臣民那里表现出来的接受的标志，将不是实质意义上的接受的标志，而相反，它们实际上不过是一些没有意义的喧嚣或者表演而已。——那么，即将成立之社会中的那些无知而弱势的那一部分人（举例言之，那尚未成年的那部分人），很难理解主权者承诺的内容，无论那个承诺是一般性的还是具体的；无论主权者是在一般意义上承诺按照那个政治上的独立社会的最终目标来进行统治，抑或主权者还在更为特定的意义上承诺按照那些更为直接的某些特定的从属性目的来进行统治。我们知道，在任何一个实际存在的社会中，在关于他们的主权政府应该据之进行统治的最终目的问题上，该社会占绝大多数的人们并没有一个确定的概念。也就是说，在关于主权政府应该致力于实现其首要目的的那些目的或者方式的问题上，占人口绝大多数的臣民们并没有确定的概念了解。因此，如果假定认为，任何一个即将成立之社会的所有或者大多数的成员，在关于他们的联合的目的范围上，以及在关于实现目的的方式上，有着确定的概念了解（或者一些近乎明确具体的概念了解），都将肯定是荒谬的。因此，绝大多数或者许多最初的臣民们并不理解最初的主权者所做出之承诺的内容；既然他们不了解那个承诺的内容，他们就不会在实际上接受它，尽管从表面上看也许他们是接受了的。就绝大多数的或者许多最初的臣民而言，最初的主权者所做出的承诺，很难称得上是一个契约或者协议，毋宁说是一个要约而已。

就最初主权者所做出的承诺而言，我刚刚所言提出的那些意见，只要稍微做一些修改，也就同样能够适用到最初的臣民们所做出之承诺上。即使他们真的向他们的主权者（或者说他们之间相互提供了承诺）提供了那种要求他们付出服从的承诺（这也是为那个假设所假定或者设想的），那么他们就会公开地或者默示地表示出一个会去履行那个承诺的意图。但是这样一个对意图所做出的意思表示不可能为他们所有人所做出，或者甚至不能为他们中的大多数人所做出。因为，就他们中的绝大多数或者许多人而言，那个被构想出来的承诺的内容是不会被明确而确定地理解的，或者甚至不能被做出一个大致清晰明确的理解。——如果你假设那个表示进行服从的承诺，是由臣民们做出针对主权者的，那么你就增加了那个虚构的荒谬性。你就等于是在幻想，那是一个被各方所提出针对那样一些人的承诺，对于那些人来说，这个承诺的内容是几乎难以理解或者相当不可理解的。而且，鉴于那些承诺者往往也是受诺人，你就是在幻想，一方接受的承诺的内容，就连他们自己也同样是不能理解的。

如果你假定，一个仅仅作为假设的初始契约会是完全站得住脚的，那你就等于是在假定，一个即将成立的社会完全是由一些成年成员所构成的；而且，所有那些成年成员都是心智健康的，甚至是聪明睿智而且在作判断时也是刚毅果断的。由于他们的聪敏睿智以及刚毅果断，他们也将会对政治科学与伦理学非常的熟悉，或者至少有着还过得去的了解。只有根据这些刚刚好的可能性，你才能够建立起一个可以圆融自洽的关于初始契约的虚构。

几乎没有任何必要去补充的是，那个关于初始契约的假设，在其任何的形式或者类型下，事实上都没有任何根基。没有任何历史性的证据可以表明那个假设曾经实现过，也就是说，没有任何历史证据表明，曾经在实际上有过政治上的独立社会的形成是源于一个严格意义上的初始契约，或者源于与那个初始契约非常类似的什么东西。

在一些政治上的独立社会中（比如，在英美国家），政治上的主权政府就是在旦夕之间被决定的，并且是符合一个方案或者计划的。但是，即使在这些社会中，那些决定了政府建构（或者仅仅是提出方案或者计划，或者仅仅去投票或者接受它）的社会成员，仅仅是整个独立社会中所有成员的一小部分而已，并且实际上，主权者在政府建构被决定之前就已经被确定了。由于政府建构并非为即将成立之社会的全体成员所建立，而毋宁说是由该社会的一小部分人所建立，也许这一建构已经是相当完美无缺或者非常完善了。如果你想向我展示一个与严格意义上的初始契约概念完全契合的实际存在的情形，你就必须向我展示这样的一个政治上的独立社会：这个政治上的独立社会具有一个政治上的主权政府，而且这个政治上的主权政府是由那时所存在的所有社会成员所联合一致而共同建立与创建的。你还必须要向我展示，这个社会与政府的所有臣民或者主权者的创制者，都是一个真正的或者真实的协议的明示的或者默示的当事方，这个协议与我在上文所提及之初始契约是非常类似的。——在绝大多数政治上的独立社会中，作为至高无上统治者的主权政府的建构都已经发育成熟。我并未打算利用那流行但却与事实并不相符的措辞，去表明政府的出现是自发的，或者说政府是一个未经人工雕琢的神秘之物。因为，尽管在我们谈及政府的时候我们的意思是在于赞扬，“它们都是一些法治下的政府，而非一些人治的政府”，但实际上所有的政府都是人的政府。而且，如果没有人们去创制它们，如果没有人们去执行它们的话，人们的法律就将什么也不是，或者只不过是在文件纸或者羊皮纸之上胡乱刻画的一些无聊言辞而已。通过这样一种措辞，我意图去表明的是，至高无上的统治政府的建构并非是在旦夕之决定出来的，或者会是符合一个什么方案或者计划的。相反，是这个社会后继者的一代代人的实在道德规范的规则（或许是由该社会后继的主权者所制定的那些实际存在的由人所制定的法律）决定了最高统治政府的建构，而且这个决定过程是缓慢的和不成系统的，但具有或多或少的准确性。因此，最高统治政府并不是由该社会最初的那些成员们所建构出来的。它的建构是由一系列人所进行的一个长期的工程，既包括了该社会的最初成员，也包括了他们的子孙后代。而且，对于绝大多数的伦理准则而言，我们也可以这样说，对于这些伦理准则而言，是在当前臣民中所流行的舆论强制着主权者去遵循它们。最初的主权政府，不可能向它的臣民们承诺按照这些伦理准则进行统治。因为，那些实际上执行那些伦理准则的在当前流行的舆论，并不是与政治上的独立社会同时出现的，而毋宁说是在该社会被建构之后自然而然地默默出现的。——在一些政治上的独立社会中，统治者们在就职时会发表一些承诺或者誓约。但是这样一种承诺或者誓约，以及最初的主权政府也是承诺一方的那初始契约，并无任何相似之处。那个政治上的独立社会的建立的确是始于那个誓约本身的，而这个政治上的独立社会的建立本身已经为誓约所用的一些话语所蕴含了。而且，宣誓的一方往往是一个有限君主，或者是一个像那有限君主一样占据特定职位的人，也就是说，宣誓的一方并非主权者，而仅仅是主权者实体的所属部分或者一个成员而已。

而且，如果实际存在过的初始契约可以在历史上有迹可寻，但它们依然并不会支持那个关于初始契约的假设。因为，根据假设，一个初始契约必须先于一个政治上的独立社会的建立或者形成。而且，政治上的独立社会不计其数的情形中，正如我们从历史中所了解到的，一个社会的形成或建立并不会源于一个初始契约。或者至少，正如我们从历史中所了解到的，一个社会的形成或者建立，并非源于一个明示的初始契约。

然而，据那个假设的鼓吹者们说（为了消除那些相反情形所呈现出来的困难），一个默示的初始契约是先于一个社会的建立的，尽管该社会的建立并不是源于一个公开种类的初始契约。

那么（正如我在上文所已经表明的），对承诺方的意图所做出的一个实际上的意思表示，以及受诺人所实际做出的关于接受的承诺，在本质上都是一个真正的协议或者契约，尽管它可能是明示的，也可能是默示的。在一个明示的协议与一个默示的或者含蓄的协议之间所存在的唯一不同之处，就在于如下说法之中。也就是说，当一个协议是明示的协议时，意图与接受都是通过语言来表示出来的，或者是通过那在习惯上或者惯例上被认为与语言等同的符号所表示出来的；而当一个协议是默示的或者含蓄的协议时，对意图与接受的表示并不是通过语言表示出来的，或者并不是通过那在习惯或者惯例上被认为与言辞等同的符号所表示出来的。
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因此，一个即将成立之社会的绝大多数或者许多成员，不可能成为一个默示的初始协议的当事方的，不管是作为承诺方还是作为受诺人。也因此，绝大多数或者许多社会成员，不可能做出非常必要之有关意图或者接受的意思表示，因为他们不能认识到一个根据那个假设而来的初始协议所具有的内容（正如我在上文所已经表明的）。

除此之外，在我正在提及的那许多消极情形中，最初时期的主权政府的立场与行为，或者最初的臣民中的大多数人的立场与行为，就从根本上排除了一个默示的初始契约存在的可能。举例言之，在最初的政府开始于一场暴力的征服战争的情况下，通过它对被征服者所进行的暴行，就不可能说它做出了一个默示的承诺，承诺它将把那些被征服者的福祉当作它进行统治的首要目的。而且，对于那些心不甘情不愿的臣民们来说，他们也很难向那个入侵的令人憎恨的征服承诺表示什么服从。他们之所以在当时表示愿意服从它，或者同意在当时服从它，完全是由他们对那个政府铁蹄践踏的恐惧所决定的。但是，他们在当时的愿意或者同意服从，是被如此决定的，但这种愿意或者同意几乎不能说是一个默示的承诺（或者对意图的一个默示的表达），承诺他们未来的服从。因为他们对该政府的服从并不是心甘情愿的，因此他们就表现出了这样的一种心态，也即是，如果政府所舞动着的雪亮军刀不是如此长久且令人恐惧的话，他们就会竭尽全力地抗击这个入侵政府。

根据初始契约假设理论的那些最近的与当前的鼓吹者们（主要是一些研究政治政府与政治社会的德国著作家），时常也承认，初始契约并非什么历史上的事实。也就是说，任何政治上的独立社会的成立永远都不会源于一个实际上的初始契约。但是他们仍然顽固而狂热地坚称，尽管有着这样彻底的承认，一个政治上的独立社会存在的唯一充分的基石就是一个基础市民契约。因此，他们那涉及了初始契约的理论就等同于这个：也即是，并非任何一个政治上的独立社会的成立都源于一个初始契约，但是，每一个政治上的独立社会的成立必定都是源于一个初始契约的。——这是一种高度玄妙深奥而又理想化的哲学的样品或者样板，德国人常常兴高采烈地用它与培根和洛克的哲学相对比。后者的是一种非常现实的、小心谨慎的经验哲学，它必须要经受事实的审查，或者必须匍匐在观察与归纳的脚下。非常明显的是，这种明晰而连贯的理论的提议者们，意在坚持如下两个立场中的一个或者另一个。

1.一个明示的初始契约，并未成为任何一个政治上的独立社会成立之基石；但是，一个默示的初始契约（或者由那个社会已经成立的事实所蕴含的初始契约），必定是任何一个此类社会成立之基石。

2.一个政治上的独立社会之成立，必须是源于一个基础市民契约的，如果政治上的主权政府要成为一个正当的、合法的以及公正的政府的话。——“否则，主权政府就是没有依据的”，“正当的”、“合法的”以及“公正的”，它们的意思都是与上帝之法相一致的（不管是以什么方式知晓的），或者是与正当与正义是相一致的（在前述的篇幅中已经有所涉及），这里的上帝之法以及正当与正义，其存在都不需要以法律为基础，相反它们是所有法律的衡量尺度。

他们所坚持的是这些立场中的哪一个，我无法确定。因为他们总是在两个立场之间来回摇摆，或者表现出了一种哪种立场都不赞同的明显倾向。而且，一种想要确定出他们究竟坚持哪个立场的试图，也完全是无用功——因为两个立场都是错误的或者荒谬的。——正如我在上文已经表明的，一个默示的初始契约几乎不可能会成为一个政治上的独立社会的基石。并且，即使承认了两种立场中的第二个，也没有任何一个主权政府曾是或者会是合法的。因为，这些著作家们自己也承认，一个政治上的独立社会的形成，在实际上是绝不可能以一个基础市民契约作为基石的。而且，正如我在上文已经表明的，一个严格意义上的初始契约或者一个与之非常类似的东西，也几乎不能成为任何类似种类之社会成立的基石。
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3.我将以下述意见，作为我在关于初始契约之假设的问题上的结论性反对意见。

也许可以看出，对于那个假设的创制者来说，也许它是通过这两个假定中的一个或者另一个而被提出的。（1）没有协议，就没有义务。换句话来说，任何一个被义务所约束的人，都是通过一个被提出并被接受的承诺而被约束的。（2）每一个协议，必然伴随着一个义务。换句话来说，在任何一个承诺被提出并且被接受的情况下，承诺者都通过那个承诺而被义务约束。无论这个承诺的内容是什么，也不管这个承诺的趋向如何。——霍布斯、康德以及其他著作家们曾经明示的或者默示的假定，任何一个有义务的人都必然曾经做出过一个承诺，以及任何一个做出承诺的人都必然要承担一个义务。

从第一个假定中可以推出，除非主权者与臣民都通过一个契约而受到了义务的约束，那么就不会有任何一方会对另一方负有义务。而从第二个假定中可以推出，如果主权者与臣民都是一个初始契约的当事方的话（任何一方都要么直接地，要么是作为创建者的代表而签订了契约），那么双方中的每一方都对另外一方承担义务，而且这种义务是确乎其实的且不可分割的。由于一方对另外一方所承担的义务是通过契约而被设定的，因此这些义务可能具有某种神圣性；而如果它们是由其他一些方式所设定的话，可能就不具有这种神圣性了。

但是显而易见的是，这两个假定都是极端错误的。——对于宗教义务、法律义务或者道德义务来说，有些是由作为其各自渊源的法律所设定的，而且它们是通过协议的方式而设定的或者是作为协议的结果。但是其他的义务则是被附加于某些与协议毫无相似之处的一些事实之上的，或者说，这些事实与被视为承诺的任何东西也毫无相似之处。因此，一个主权政府可能对其臣民承担某些义务，这个主权政府的臣民也可能对它承担某些义务，尽管无论是它还是它的臣民，都不是通过一个契约而具有义务的。——正如有一些义务是附加在那些并非契约或者协议的事实之上一样，也有一些契约或者协议并不产生义务。如果不联系内容或者趋向，那些契约是不会得到神法或者人法的执行的。有许多受到实在道德非难的协议，也有许多实在法并不支持的协议，甚至有许多是会为实在法所否定的协议。而且，就有些协议的趋向在一般意义上是有害的而言，有许多协议是与上帝之法相冲突的。因此，尽管主权者及其臣民都是一个初始契约的当事方，但无论是主权者还是臣民，都不会受到这个初始协议的约束。

从前述对政治政府与政治社会起源或者缘起的探讨，我将转而将主权政府分为法律政府和事实政府，并讨论它们之间的区别。由于这两个论题具有如此密切的联系，所以我对后者所做出的一些简明扼要的意见，如果在讨论的结尾适用于前者的话，也将是非常合适的。
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就当前所讨论的那种区别而言，通常可以将政府分为三个种类：其一，既为法律政府，又为事实政府的政府；其二，是法律政府，但并非事实政府的政府；其三，是事实政府，却非法律政府的政府。一个既为法律政府又为事实政府的政府，是一个被认为合乎法律的政府，或者是一个被视为正当的或者公正的政府，是一个现存的或者已经确立起来了的政府。也就是说，在当前，它接受着来自一个政治上的独立社会大多数人或者人民全体的习惯性服从。一个是法律政府但却非事实政府的政府，一个被视为合乎法律的政府，或者被视为正当的或者公正的政府，然而，这个政府却是一个已经被推翻或者已经被取代了的政府。也就是说，它在当前并不接受（尽管在较早的时候它曾经接受过）来自该社会人民中的大多数人民群众的习惯性服从。一个乃是事实政府但却非法律政府的政府，是一个被视为非合乎法律的政府，或者被视为一个不正当或者不公正的政府，然而，这个政府却是一个现存的或者已经确立起来了的政府。也就是说，它在当前接受着来自该社会大多数人民群众的习惯性服从。一个已经被推翻或者取代的政府，如果也被认为是非合乎法律的政府，那么它就既非一个法律政府，亦非一个事实政府。——任何一个被视为合乎法律的政府，无论它是否为一个已经被确立起来的政府，都是一个法律政府。然而，我们常常通过一个法律政府来意指这样一个政府，一个被视为合乎法律的政府，但是，它却是一个已经被推翻或者已经被取代的政府。然而，我们也常常通过一个事实上的政府来意指，一个尽管被视为非法，但却是一个现存的或者已经确立起来了的政府。——一般来说，几乎没有任何必要去补充说，任何一个严格意义上的政府都是一个事实政府。从严格意义上来讲，一个乃是法律政府但却并非事实政府的政府，并不是一个政府。它仅仅在说，这个政府曾经是一个政府，并且（根据言说者的意思）它依然应该继续是一个政府。

就实在法而言，一个现存的或者已经确立起来的政治上的主权政府，既不是合乎法律的，也并非不合乎法律的。就实在法而言，它既非一个正当的政府，也不是一个不正当的政府，既非一个公正的政府，亦非一个不公正的政府。或者（换一个表述方式来说）一个现存的或者已经确立起来的政府，既非合法的政府，亦非非法的政府。

在每一个政治上的独立社会里，实际存在的实在法都是实际存在的主权政府的创设物。即使是由前任主权者所制定的实在法，在当前它也依然是实在法，或者说是通过当前最高统治政府的权力与权威而成为实在法的。因为，尽管当前的政府已经推翻并取代了另外一个政府，并且尽管那个被取代的政府也被视为是合乎法律的政府，但是对于实在法来说，被取代的政府已经被剥夺了执行实在法的必需力量。因此，如果一部法律不被现存的最高主权政府所执行，那么它将缺乏制裁这一对于实在法来说最为本质性的要素，而且作为实在法，它也不具有强制性与命令性了。也就是说，作为实在法，它已经不再是法了。——借用霍布斯的话语来说：“立法者就是这样的一个人，正是通过他的权威，它才仍然是法律（尽管这个法最初并不是由他来制定的）。”

因此，一个已经确立起来的主权政府，就其自身之独立社会的实在法而言，既不是合乎法律的，也不是非合乎法律的。如果就该主权政府自身之独立社会的实在法而言，该主权政府是合乎法律的或者是非合乎法律的，那么，它就是根据其自己所制定之法律而成为合乎法律的政府或者是非合乎法律的政府的，或者是根据由其自身所认可之法律而成为合乎法律的政府或者是非合乎法律的政府的。这将是非常荒谬的。——如果它根据另外一个独立社会的实在法而成为合乎法律的或者非合乎法律的政府的话，那么它就是根据另外一个政府的认可而成为合乎法律的或者非合乎法律之政府。也就是说，它并不是一个真正的最高统治者，而实际上是一个从从属性的政府。这同样是荒谬的。

根据一个政府曾经在其中作为主权者的独立社会的实在法，该政府作为一个法律政府而非事实政府，就不是，或者不能够是一个合乎法律的政府。因为，那个独立社会的实在法，根据事实政府的法律，现在仍然是实在法。而且，尽管那个实在法根据被取代之政府的权威曾经是实在法，但根据该法，那个被取代的政府仍然既不是合乎法律的，也不是非合乎法律的。因为，根据该法而言，如果被取代的政府可以是合乎法律的或者是非合乎法律的，那么它就是由于自己所制定之法律而成为合乎法律的或者非合乎法律的政府，或者是根据由其自身所认可之法律而成为合乎法律的或者非合乎法律的政府的。事实就是，根据那个独立社会的实在法而言，被推翻的政府尽管被视为法律政府，仍然是非合乎法律的政府，因为作为一个根据事实政府的权威而成为法律的实在法，这个实在法禁止了那个被取代之政府的存在，并且认定那种复辟它的行为在法律上是错误的。——根据另外一个独立社会所制定之实在法来说，一个所谓的非事实政府的法律政府，既不是合乎法律的政府，也不是非合乎法律的政府。因为，根据这个由另外一个独立社会所制定的实在法，如果那个被规范的政府可以是合乎法律的政府或者是非合乎法律的政府的话，那么它就是根据立法者的认可而成为合乎法律的或者非合乎法律的政府的。也就是说，它并不是一个被驱逐的最高统治政府，而是一个被驱逐的从属性政府。

那么，根据实在法，在合乎法律的政府与非合乎法律的政府之间的区别，是一个没有什么含义的区别。因为，根据这个衡量尺度的检验，或者根据这个标准的衡量，一个非事实政府的法律政府就不可能是一个合乎法律的政府。而且，根据同样的衡量尺度来进行检验的话，或者根据同样的标准来进行衡量的话，一个事实政府就既不是合乎法律的政府，也不是非合乎法律的政府。

然而，根据实在道德，将主权政府分为合乎法律的与非合乎法律的，它们两者之间的区别，就不是一个没有任何意义的区别。因为，根据实在道德，一个并非事实政府的政府并不具有一定非符合法律的必然性。而且，就实在道德来说，“合乎法律的”或者“非合乎法律的”这个术语，在适用于一个事实政府的时候，并不必然完全是胡说八道。

在一个独立社会中会有一个已经确立起来的政府，根据那个社会的实在道德，这个事实政府也许会是合乎法律的，或者说这个事实政府也许会是非符合法律的。如果该社会中大多数人民群众所持有的舆论赞同这个事实政府，根据特殊社会的实在道德而言，这个事实政府在道德上就是合乎法律的。如果社会中的大多数人所持有的舆论都不拥护那个事实政府，那么根据同样的标准来说，那个事实政府就是非符合法律的。然而，那个社会中的大多数人民群众也会对它是漠不关心的。或者说该社会中人民群众的很大一部分对这个事实政府是赞同的，而同时另外一个相当大部分的人民群众却反对这个事实政府。而且，在这两种情况中的任何一个，就该事实政府在其中被建立起来的那个独立社会的实在道德而言，这个政府既不是一个在道德上合乎法律的政府，也不是一个在道德上非符合法律的政府。——并且，在关于一个事实政府在其中得以被建立起来之独立社会的实在道德的问题上，我对那个事实政府所谈及的看法，在有关一个非事实政府早前曾经统治过的社会的道德的问题上，也同样适用于这个并非事实政府的政府。

而且，一个事实政府，或者一个并非事实政府的政府，根据在国家之间或者政府之间所实行的实在道德而言，可能在道德上是合乎法律的，或者也可以在道德上是不合乎法律的。尽管实在国际道德主要关注的是领土，每一个具有领土的政府，或者每一个事实政府，对于另外一个已经确立起来了的政府来说，并不一定能够顺理成章地得到承认。因此，根据实在国际道德而言，一个事实政府也许是非符合法律的，而一个非事实政府却可能是一个法律政府。
 
[64]



除此之外，一个事实政府，或者一个非事实政府，根据上帝之法而言也可能会是符合法律的或者非符合法律的。根据通过功利原则而被周知的上帝之法的检验，如果该社会的一般幸福与福祉需要该政府的继续存在的话，那么一个事实政府就是一个符合法律的主权政府。根据同样的指引而被周知之同样的法律的检验，如果一般幸福或者福祉要求对该政府的废黜，那么一个事实上的主权政府就不是一个符合法律的主权者。根据通过功利原则而被周知之神法的检验，如果一般幸福或者福祉要求对它的复辟的话，一个并非事实上的政府仍然可以是法律政府。根据通过同样的解释而被周知的同样的法律，如果一般幸福或者福祉要求对它的排斥的话，一个并非事实上的政府也可能不是法律上的政府。
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一般而言，一部实在法可以按照如下的方式来被定义出来；或者说是，一般而言，实在法的本质特征（或者说是将它与其他并非实在法的法区分开来的特征），可以按照如下的方式来进行陈说。——每一部实在法（或者每一部完全且严格意义上的法），都是由一个主权者个人或者群体针对一个政治上的独立社会中的某个或者某些成员而设定的，无论是直接设定还是间接设定的。在这个社会中，主权者个人或者群体是至高无上的统治者。换言之，它是由一个君主或者主权者数人针对某个或者某些人而设定的法律，这种设定方式可以是直接的，也可以是间接的。而且，被针对的那个人或者那些人，处于对这个实在法的创制者的服从状态之中。

在前面的演讲中，对于实在法的这个定义被作为一个预设而明示地或者默示地充斥于几乎所有篇幅之中。但是，这个定义仅仅是接近于一个完整的或者最为准确的定义而已。它必须经过某些特定的修正，我在这里即将简明扼要地提出这些修正。

法律被设定用于针对的某一方或者多方，或者说是被设定了义务的一方或者多方，必然是易于遭受执行法律与义务的制裁的。换言之，每一个严格意义上的法律都是由一个优位者向某一位或者某些劣位者所设定的。它是由具有力量的一方，向该力量能够覆盖的一方或者多方所设定的。如果法律被设定用于针对该法之创制者的力量所不及的某方的话，那么该法的创制者不过是在向那一方表示一个愿望或者期待而已，而非向那一方设定一个严格意义上的命令性的法律。那么（从一般意义上来说）易于遭受法律制裁的一方，或者处于法律制裁所执行之法律的创制者的力量范围之内的一方，就是这么一个政治上的独立社会的一个成员：法律制裁所执行之法律的创制者就是这个社会的主权者。换言之，易于遭受法律制裁的一方，就是被附加了此种法律制裁之法律的创制者的臣民。但是，由于除了该社会的那些成员之外别无他人易于遭受法律制裁（这里的法律制裁是执行在该社会里适用之实在法的），因此，这里的实在法就是仅仅被设定于该独立社会的某位或者某些成员之上的。尽管实在法可能也会试图约束他国人（或者说是并非该独立社会之成员的当事方），但实际上只有独立社会的成员们才会在实际上或者事实上受到它的约束，再也没有别人会在实际上或者事实上受到它的约束了。——除此之外，如果一个独立社会的实在法能够合法地约束另外一个社会的成员，那么另外一个独立社会就不是一个独立社会，而仅仅是构成前者的一个所属部分而已。如果它能够约束另外一个独立社会的主权政府，那么那个主权政府就是处于对该法的创制者的服从状态之中的。如果它约束了其他独立社会作为臣民的成员，那么作为该法创制者的主权者就是篡夺了臣民自己主权政府的职责与权威。或者说是，这些臣民们自己的主权政府被外国的或者入侵的立法者所取代或者推翻了。因此，如果每一个独立社会的实在法都能够在法律上约束到其他独立社会的成员，那么在每一个社会之中的臣民都将处于对所有主权者的臣服状态之中，并且每一个主权政府在所有社会里都将是主权者。换言之，每一个社会中作为臣民的那些成员都处于一种对每一最高统治政府的臣服状态之中；而同时，每一个最高统治政府都将是所有其他最高统治政府的臣民，并在同时，也将成为他们的主权者。

那么，一般而言，我们可以说一部实在法是专门针对作为该法创制者的那个或者那些臣民而设定的。或者说，这部实在法是专门针对这么一个社会的某个或者某些成员而设定的，该法的创制者在这个社会里是主权者。但是，在许多情况下，一个特定独立社会的实在法会为一个外国人设定义务。也就是说，该实在法在许多情况下也会向这么一个人设定义务，此人并非是这个特定社会的成员，或者仅仅在某些特定目的上才是这个社会的成员。因为在这些情形中，这就是一个外国人的处境：尽管从严格意义上讲他是一个外国独立社会的成员，并且因此从严格意义上讲是一个外国最高统治政府臣民，但他依然易于遭受到这样的一种制裁（根据这种制裁，义务才能得到履行），或者处于该实在法创制者的力量范围之内（正是根据这种力量，义务才得以被设定）。并且，在这些情形中，这种情况也是他国人的处境：对义务的施加与那个从严格意义上说他是其臣民的政府的主权也是相一致的。尽管一个法律义务被施加到了一个外国政府的某位臣民身上，但这个义务并未被设定到这个外国政府自己身上；并且，该法的创制者，也不能通过施加义务，从而在外国政府所处的社会运用其主权权力，或者像对其自己的臣民那样对那个外国政府的某位臣民运用主权权力。举例言之，如果一方虽然并非一个特定独立社会的成员，但却生活在该社会的领土与法域之内，他便在一定程度上受到该独立社会之实在法的约束或者在该社会之实在法上负有义务。既然生活在这个独立社会的领土之内，因此，他自然易于遭受该社会的法律制裁，而且，该社会的法律就是通过这种制裁才得以被执行的。而且，根据法律而被设定在他身上的法律义务，与一个外国政府的主权是并不矛盾的，而该人正是这一外国政府严格意义上的臣民。因为这些义务并不是被设定给外国政府本身的，也不是设定给一个在该外国政府所在社会之内生活的某一方的。并且，这些义务也不是被设定在这么一个人身上：此人作为本国政府臣民之一而受到法律义务的约束，但为了某种特定的目的，他是其所居住之社会的一个成员。再如，如果一个并不居住在特定社会之中的他国人，却是处于该国领土之内的某些地产或者动产的所有者，那么该他国人与该社会中的其他成员之间，或者在该他国人与其他他国人之间所存在的协议，就可以通过该社会的实在法针对该他国人来执行。因为，如果他根据协议被起诉，并且法院判决支持了原告的话，那么法院就可以根据他的地产或者动产来执行其判决，尽管该被告的人身不在法院的管辖范围之内。而且，对判决的这种执行，与该他国人作为其严格意义上的臣民的那个外国政府的主权并不冲突。因为，这个判决并不是针对那个外国政府的，或者并不是在那个外国政府所统治的独立社会之内执行的。而且，他也不是针对这么一个被告来执行的，该被告是本国的臣民之一，而是针对一个在法院司法权辖区内拥有地产或者动产的人来执行的。如果判决时在外国最高统治政府所辖的法域之内执行的话，那么，除非该判决的执行得到了该国最高统治政府的许可或者授权，否则就会对该外国最高统治政府的主权构成损害。而且，如果判决的执行获得了该外国最高统治政府的许可或者授权，那么针对被告而被执行的义务，事实上就是由该被告本国的法律所设定的了。也就是说，根据各国政府之间所分别达成的协议，或者根据那为两国政府所认可与遵守的国际道德规则，被告本国政府的法律采用了另外一个国家的法律。——因此，在所有我刚才所注意到并加以例证了的这些情形中，一个特定独立社会的实在法都可以为一个他国人设定义务。由于在上一段所提及的那些障碍，这样一种具有实质约束力的法，是不可能普遍地扩展到外国社会的那些成员的。但是，在我刚刚所注意到并加以例证的那些情形中，那些障碍并没有妨碍在某种条件下对他国人设定义务。由于他国人易于遭受那些法律据之才能得以执行的制裁，针对他国人而对法律的执行，与那外国最高统治政府的主权也并不冲突。

因此，贯穿于前面所有演讲之中的那个被预设的对实在法的定义，无论是明示的还是默示的，都并非是一个极为完善并且极为准确的定义。在上一段所注意并加以例证了的那些情形中，一个对某个或者某些他国人具有法律上约束力的实在法，或者一个针对某个或者某些他国人而设定的实在法，是可能存在的。也就是说，对于这样的一个人或者一些人，他们虽然不是这样一个社会的成员（实在法的创制者在这个社会中是最高统治政府），但他仍然可能被这个社会的实在法施加义务。那么，由于那个定义忽略了我们所讨论的这些情形，因此，那个定义也就太狭隘，或者太不完善、不充分了。为了使得那个定义完善和充分起来，就必须将这些异常情形的综合概要（或者说，也许是一个对这些异常情形的充分列举），以附录的形式补充在这个定义之后。——但是作为那个定义之主题的实在法，也是前述试图界定出法学范围之努力的主题。而且，既然那个定义是不完善的或者不充分的，并且在前面所有演讲之中都明示地或者默示地被预设为对实在法的定义，因此在那些讲座之中努力进行的对法学范围的界定，就并不是一个非常完善与非常准确的界定了。

但是，我认为，前述试图界定出法学范围的努力，以及始终为那种努力所预设的对实在法的定义，就那个努力所要求的范围而言，已经比较的完善与准确了。——去界定法学的范围，也就是将实在法（法学的适当主题）与其他各种各样的对象（在前述的演讲中已经被提到）区分开来。这些各种各样的对象，通过相似或者类比而被与实在法联系起来或者产生了关系。但是，实在法据以与那些对象发生联系的联结点是如此之多，或者说，实在法触及那些对象的地方是如此之多，因此，一个对法学范围的完美界定，就是一个对法学科学所有部分的完美说明。一个对法学科学的充分说明（唯一一个对法学范围所做出的充分界定），在事实上就是全部讲座课程真正的雄心壮志，对此，前述所作的努力不过是一个开头而已。但是，那个努力本身的目标，却并不是一个对法学范围做出的完美界定。它的目标仅仅是提出（尽可能做到完善性与准确性，普遍性与简明性的完美结合）对法学科学所做出的那个充分说明的主题，或者对法学范围所做出之充分界定的主题，而这才是全部讲座的目标。——由于这就是前述努力的职责范围，那么它通篇所预设的那个对实在法的定义就完全具有了它所要求的那种完善性与准确性。为了使得那个定义能够完善与准确，对我们所讨论的异常清醒的一个综合概要（或者说，也许是一个对这些异常情形的充分列举），必须以附录的形式补充到那个定义之后。但是，这些情形属于我的讲座的分支内容而已，它们主要关注的是法学科学的细节问题。对于前面所做出的试图界定法学范围的一般努力而言，它们根本不是适当的主题，因为前述试图提出这个法学科学主题的努力，在完善性与准确性、普遍性与简明性上做到了完美的结合。因此，贯穿于前面演讲中的、明示地或者默示地所预设的那个对实在法的定义，整个地就忽略了我们所提到的那些异常情形。因此，我认为，前面那些演讲所包含的观点与推论中所蕴含的真理，并没有被这种忽略与缺陷所削弱，或者并未被这种忽略与缺陷实质性地削弱。

而且，尽管那个定义并不完善，但它已经接近完善了。我相信，虑及对上面所提及之异常情形的忽略，对于这个定义所要界定的主题来说，已经是充分的了。对于这个主题，我几乎不能够提出一个更为合适的定义，以简明扼要而又全面概括的表述来进行的定义。也就是说，除非我能从对法学科学的一般性讨论降到对具体细致问题的讨论上去，我就不能为实在法提供一个完善的定义。

在界定政治上的独立社会与主权时（或者在陈说它们的特征或者区分性标志时），如果一个社会成员中的大多数人民群众或者全体人民都习惯性地服从一个确定的且独立的实体的命令，那么这个特定社会就是一个政治上的独立社会。通过“一个确定的且独立的实体”，我意指的是一个确定的个人，或者由一些个人所组成的确定的群体，而且他们并不习惯性地服从一个确定的人类优位者的命令，无论这些命令是明示的还是默示的。——根据前面关于政治上的独立社会的一般定义（或者前述对政治上的独立社会的那些特征与区分性标志的陈说），我刚刚所提出的那些问题并未得到解决或者未被触及。因此，前面那个一般性定义好像就是一个不完善或者不充分的定义了。但是，我相信，由于如下的一些理由，前述的定义尽管被认为是一个一般性的定义，但仍然是完善而充分的。而且，这个政治上的独立社会的一般性定义（或者说，此种之适合每一个此类社会的定义），也是几乎不可能解决我刚才所提及的那些问题的。
 
[66]



1.一个特定社会的成员，之所以是那个社会的成员，并不是通过一个模式，或者并不是由于一个原因而如此的。换言之，他们并不是通过一个模式，由于一个原因而成为一个主权者个人或者主权者群体的臣民的。基于无数模式中的任何一种，基于无数理由中的任何一个，一个人可以成为一个特定社会的成员，或者说一个人可以被确定为一个特定社会的成员，比如，通过如下的模式或者原因：他出生在这个社会所具有的领土范围之内；虽然他不是出生在这个社会的领土之内，但他的父母却是这个社会的成员；他根本就居住在这个社会的领土范围之内；或者归化。
 
[67]

 再如，一个社会的臣民成员，同时也有可能是另外一个社会的臣民成员。举例言之，一个已经移民归化入某个独立社会的人，可能仍然还是在完整意义上，或者在某种程度上，是另外一个他试图与之断绝关系的独立社会的成员。或者说，某社会的一个成员，完全居住在另外一个社会之中，他可能仍然完全是前一个社会的成员，同时，在某种程度上，也是后者的成员。不仅如此，一个在某个社会里是主权者的人，可能同时是另外一个社会的臣民成员。比如，对于一个所谓的有限君主而言，如果他在一个外国的独立社会里是君主或者独裁者的话，那么这就是他所具有的处境。——那么，如果前面所提的那个关于政治上的独立社会的定义在试图解决我上面所提及的那些问题的话，那么我本来应该讨论那些我在当前这些篇幅里所触及的论题的。我本来是必须要从法学的大致方面谈到具体方面的，并且因此我就会只有偏离前述讲座中所作努力的正确目的与职责了，那个努力就是试图界定出法学的范围。

2.根据对政治上的独立社会所作的一个一般性定义（或者说，这样一个定义是适用于所有此种社会的），我并没有彻底解决上文所提及的那些问题，尽管我已经讨论了在上一段所触及的那些论题。因为，人们通过它们才能成为一个特定社会的成员的那些模式（或者，人们根据它们才能被确定为某些特定社会之成员的那些缘由），在各个不同的社会中是相互不同的。根据那些社会各自独特的实在法体系或者实在道德体系，在不同的社会中，这些模式被以不同的方式被确定。举例言之，在某些社会中，一个在该社会领土范围之内由外国人所生下的人，根据法律，或者无须他自己刻意做出什么行为，就自然而然是他出生地所在之社会的成员；但是，在其他社会中，除非他通过满足某些特定条件而获得某种身份，他就不是这样一个社会的当然成员（或者说，他仅仅是这个社会定居的一个外国人而已）。（参见《法国民法典》第九条）。也就是说，只有那些问题在与一个给定的特定社会相互联系时，上文所提及的问题才能得到彻底的解决。

在前述演讲里，我通篇都在明示或者默示地预设，一个一人统治的主权政府，或者一个以其集体的或者至高无上的资格而成为主权者的多数人统治的主权政府，是不能在法律上受到约束的。在我刚才所预设它的那个意义上来说，这个观点是放之四海而皆准的。但是，它也需要略加限定，或者毋宁说是需要稍作一点说明，这些限定或者修正，放在我的这个讲座的末尾将是非常合适的。
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对于一个主权政府来说，作为一个它在其中具有至高无上地位的社会的主权者，说这个主权政府不能在法律上受到约束的确是放之四海而皆准的。而且，正是在这个意义上，我才在前述演讲中通篇都预设那个观点。但是，作为一个在外国至高无上统治者的一个臣民（一般意义上的或者在某种程度上的），它就可能会受到那个外国主权政府所设定的那些法律（在直接而严格的意义上）的约束。在我现在所假定的那种情形中，那个受到实在法约束的政治上的主权政府具有两个角色，或者说拥有两个身份，也即是，该主权者在其自身所处之社会中的角色或者身份，以及它作为一个外国独立社会之臣民的角色或者身份。而且，如果我现在所假定的那种情形是存在的，那么它的两个角色与两个身份在实践中就必然是截然不同的，正如其名称所表示的那样。在实际上，那由一个外国最高统治政府针对它所制定的法律，在其自身所处之社会中也是针对它而设定的，它在自身之社会中是领导者。而且，根据这个假定，它（以那个角色）就处于对作为那些法律创制者的主权者的臣服状态之中，并且处于一种这样的情形之中：它向那个政府所付出的服从，等同于一种服从习惯。但是，如果在它作为一个外国社会的臣民时，那些法律是专门针对它而制定的，那么它向那些法律付出的服从就不会削弱它的主权，尽管这种服从等同于一个服从习惯。——让我们假设，我们的国王是汉诺威准确意义上的君主，并且，我们的国王作为不列颠的有限君主，并未被全部豁免法律义务。那么，作为汉诺威的领导人，他并不处于对作为英国主权者的英国国会的习惯性服从习惯之中，那么英国会为他所施加的法律义务，就与他在德意志王国之中所具有的主权并不矛盾。因为，他（并不是作为那里的英国独裁者，而是作为这里的一个）有限君主而被施加那些义务的，他是作为一个主权者群体的成员而被施加那些义务的，并且也正因为他是主权者群体的成员之一，才可以在法律上被约束。——在法国大革命以前，伯尔尼的主权政府投资了英国公债。因此，如果英国法授权它能够拥有地产的话，那么它也许会在英国领土之内成为地产所有者，正如它是英国公债的那些资金的所有者一样。那么，假定伯尔尼的那个政府在英国拥有地产，那么它也就必须服从这样的一些法律义务，这些义务是被英国法附加在地产财产权上的。但是，根据它对那些义务的服从，以及它对那些法律的习惯性遵守（那些义务就是通过这些法律而被设定的），那么，它在伯尔尼县所拥有的主权并未被废除或者削弱。因为那些义务是由于它在此处拥有地产而被设定在它身上的（并不是由于它是伯尔尼县的主权者才施加在它身上的）。也就是说，在一定的程度上，是由于它作为英国社会的成员，才通过那些地产，而受到英国法院的管辖。

在前面的一个部分中我曾经说过，一个一人统治的主权政府，或者一个数人统治的以其集体的或者作为至高无上统治者的资格而成为主权者的主权政府，不能拥有针对其臣民的法律权利（在权利这个术语严格而准确的意义上说）。就我倡导那个论点的意义上来说，它的确是放之四海而皆准的。但是，它也需要一些微小的限定，或者毋宁说是需要稍作一些说明。对于这些限定或者说明，我马上就会陈说或者提出。

说一个政治上的主权政府不能针对其自己的臣民，针对从属于它的臣民拥有法律权利，的确是放之四海而皆准的道理。而且，是在我倡导那个观点的意义上，才可以说那个观点是放之四海而皆准的。但是，针对其自身的臣民，当一个政治上的主权政府在全部或者部分的意义上来说是外国政府的臣民时，它可以针对自己的臣民拥有法律权利。举例言之，让我们假定，一个俄国富商在英国居住并定居，并且与俄国沙皇达成了协议，去为后者的海军提供军备物资，但英国的法律或者英国的法院，却为那个协议的执行进行了制裁。那么，根据这些假定，沙皇根据英国法律，就具有一项针对该俄国臣民的法律权利。但是，沙皇并不能根据其自己的法律而拥有一项权利，或者以沙皇的资格或者角色而拥有对其臣民的一项权利。它是通过一个外国独立社会的实在法而拥有针对一个其自身之臣民的法律权利的，而且他拥有的那个针对其臣民的权利，（不是基于他是他的臣民，而是）在某种程度上，他是一个外国政府的臣民。而且，那施加在俄国富商身上的相应法律义务，并不与沙皇在整个俄国的独裁统治相矛盾。因为，既然这个义务是施加在一个在英国居住并定居的富商身上的，因此作为主权者的英国国会对他施加的义务，并不构成对该富商本国独立社会中独裁者的干预。

关于第251页的一个注释：

在第251页的一个注释中，我曾经提到了一些图表，这些图表是画在康德《论永久和平》一书的空白页上的。这些图表是用铅笔勾画的，很明显，奥斯丁先生画出这些图表完全是为了自己的方便。

希望读者能够观察到，被包含在这些图表之中的那些意见并不是作为奥斯丁的意见而被给出的。在对图表二的注释中，正如我们能够看到的，他对一个非常重要的假定提出了质疑。

这些图表原来是没有数字编号的，因此，我主要是根据它们原有的位置来进行安排的。

——S.A.
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图表二
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图表三
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图表四
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图表五
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图表六
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图表七
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 [1]
 第六讲与前面的第一、第二、第三、第四以及第五讲之间的联系


 [2]
 主权者以及独立政治社会的区分性标志


 [3]
 主权者与服从之间的关系


 [4]
 严格地说，那个社会的主权者部分，而不是该社会本身，是独立的。主权或者优势


 [5]
 为了使一个特定社会能够构成一个独立的政治社会，前述所提及之两个区分性标志必须结合起来


 [6]
 一个独立但却处于自然状态的社会


 [7]
 一个由一些各自独立的政治社会的相互交往而构成的社会


 [8]
 一个是政治社会，但却处于从属状态的社会


 [9]
 一个并非政治社会，但却构成了一个政治上独立社会的所属部分或者成员的社会


 [10]
 关于政治上的独立社会这个抽象术语的定义（包括与之相互关联着的主权者这个术语），不能用一些具有极为精确含义的术语来进行表现，并且因此可能不是一个对具体或者特定情形进行衡量的正确尺度


 [11]
 对于这种类型的困难而言，有一个非常适当的例证。这个例子是由当前的普鲁士与那些被包含在北德意志同盟之内的其他邦国之间的关系所提供的。——R.C.


 [12]
 为了使得一个独立的社会能够构成一个政治社会，就必须不能缺乏相当数量的、几乎不可以被精确界定出来的人口，但是，这个相当数量的、几乎不可以被精确界定出来的人口，却可以称作是相当多的，或者数量绝对不算少


 [13]
 对于主权者这个术语，以及潜在的或者与之相互关联着的政治上的独立社会这个术语，有许多声誉卓著的著作家们已经给出了许多定义


 [14]
 接着当前一讲的部分，主要关注的是如下论题。（1）最高统治的各种形式；（2）主权权力的限制问题；（3）政府的起源，或者说政治社会的起源。最高统治的各种形式


 [15]
 最高统治的各种形式


 [16]
 如果一个政治上的独立社会，其每一个成员都是成年人，并且都具有正常的心智的话，则每一个成员都会有能力行使主权权力。并且，如果我们假定有一个如此构成的社会，我们也就可以设想一个完全是由其自身来统治自己的社会，或者说假设出这么一个社会，在这个社会里，最高统治是严格意义上的所有人的统治。但是，在每一个实际存在着的社会之中，其成员的大多数都很自然地不具有行使主权权力的能力。而且，甚至是在一个其政府是从最广大人民中产生出来的实际存在的社会中，并不仅仅是那些天生不具有行使主权能力的成员，被排除在主权者实体之外。除了那些天生不具有行使主权权力之能力的人之外，我们在主权者实体中再增加一些成员，那些没有必要被排除出去的成员（比如妇女），我们仍然会发现，即使是在这样一个社会中，绝大多数的人仍然处于一种臣服状态之中。因此，尽管一种所有人的统治是不可能的，每一个社会都是由其成员之一来进行统治，或者其数量在一个到全部之间的一定数量的成员来统治。


 [17]
 每一个最高统治，都是一个君主政治（在严格意义上称之），或者一个贵族政治（在该表述一般的含义上来说）。换言之，它是一个由一人构成的政府，或者一个由许多人构成的政府


 [18]
 在每一个君主政治下，该社会的君主，对于其臣民所持有的一般舆论与感觉，总是会习惯性地听取的。但是，在几乎每一个君主政治下，他往往只是对某些特殊的或者人数比较狭隘的实体比较关注。也就是说，对于为某些尽管人数只是该社会中比较小的一部分，但却具有特殊影响力的那些人，对于他们所持有的舆论或者感觉，君主总是会特别地听取；或者说，君主也总是会特别地会去征求他们的利益与意见。如果君主统治具有军事性质，或者，如果该社会主要的统治工具是刀枪棍棒，这个有影响力的部分就会是军事阶层的普遍成员，或者从军人中选出的一些特别实体。如果该社会的主要统治工具不是刀枪棍棒，这个有影响力的部分往往会由一些贵族组成，或者由贵族、牧师以及律师所组成。举例来说，在罗马世界里，在某些巨头或者皇帝的统治之下，这个有影响力的部分就是由实力派军队，以及特别是由一些具有执政官身份的禁卫所组成。比如，在土耳其帝国，这个特别有影响力的部分往往包括，或者主要由这么一个阶层构成，这个阶层就是土耳其苏丹的近卫军团。在法国，在国王成为主权者以后，并且在法国大革命以前，这个有影响力的部分主要由那些军事贵族、长期而固定的神职人员以及议会成员或者高等法院的法官们所构成的。 因此，有人曾经总结道，世界上根本就不存在严格意义上的君主，也就是说每一个最高统治都是一个由许多人所组成的政府，也就是说，那在每一个看起来是由某个人所统治的社会中，主权实际上归于表面上的君主或者专制者，以及那些尽管人数组成很少并且狭隘但却极富有影响力的那些成员部分。对于这部分人的舆论与感觉，君主或者专制者会特别注意听取。这个看法，尽管表面上看起来正确，但实际上却是错误的。如果君主或者专制者习惯性地服从该社会某一个确定的部分的命令，那么，该社会的主权实际上归于这个被误称的君主，以及那些被误称为其臣民的那一个确定的实体。或者说，主权将会专属于那么一个确定的实体，而君主却可能仅仅是最高统治者的大臣而已。举例来说，在土耳其近卫军团的情形中，作为一个被组织起来的实体，这个土耳其近卫军团经常作为一个实体向土耳其苏丹习惯性地发布命令，对于土耳其苏丹来说，如果他习惯性地服从这些命令，他就将在实际上不是土耳其帝国的主权者。土耳其帝国的主权可能就归于该土耳其苏丹的近卫军团，以及那被误称的苏丹或者君主。或者说，土耳其帝国的主权实际上是专属于土耳其苏丹近卫军团的，而土耳其苏丹仅仅是他们的维奇尔（指的是伊斯兰教国家的元老，一般来说都是高官）或者首相而已。但是，如果习惯性的对社会舆论与感觉的听取，或者习惯性的以及特别的对该社会某一部分成员的舆论与感觉的听取，是与该社会的独立性能够相一致的，而这种独立性是主权的本质特征之一。如果不是这样，也就是说，习惯性的对社会舆论与感觉的听取，或者习惯性的以及特别的对该社会某一部分成员的舆论与感觉的听取，与该社会的独立性不相一致，那么，那些被视为至高无上的政府中，没有任何一个会是真正的主权者。因为，习惯性的对社会舆论的听取，或者习惯性的以及特别的对该社会一部分人的舆论的听取，是为每一个专制者所采用的，或者说是既为每一个由许多人所组成的政府所采纳，也为每一个君主所采纳。不仅如此，由于习惯性的对社会舆论与感觉的听取，或者习惯性的以及特别的对该社会某一部分成员的舆论与感觉的听取，与该社会的独立性的不相一致，最高统治也可能会是不可能存在的。因为，如果主权存在于该社会的某一部分人那里，并且这些人的舆论与感觉往往会为主权者所特别地听取，那么，主权的归属可能就是不明确的（也就是说，没有办法归属，或者到处都可归属），或者归于一个特定的实体，这个特定的实体并不习惯于发布命令。在那些能够在严格意义上如此称之的法律与那些仅仅为舆论所施加的非严格意义上的法律之间，存在着一种混淆，这个混淆就是我们所正在讨论的这个错误的根源。习惯上的独立性，它是一个主权者存在的本质特征之一，但是，它仅仅是那些强制性的以及严格意义上的法律的习惯性独立而已。根据那些由舆论所施加的法律，每一个社会的每一个成员的行为，都被习惯地决定了。


 [19]
 作为对贵族政治的这些区分，建立在—些不同的比例关系之上，这个比例关系，是在主权者人数与社会全部人口数量之间所具有的比例


 [20]
 作为对贵族政治的这些区分种类，它们建立在这样一些模式的不同之上。这些模式，就是在主权者数人之间分享主权权力的模式


 [21]
 对于那些被称为有限君主制的贵族政治


 [22]
 “一个国王遭到限制的王国政治，被绝大部分著作家们称为君主政治。然而，这样一个国王，并不因此是主权者，只不过是实际拥有主权权力的那个他或者他们的大臣而已。”“一个其权力受到了限制的国王，并不是议会的主权者，因为正是这个议会使用权力限制了他。因此，主权就在那有权力限制他的议会手里。同时，由于这些原因，这种政治就不是君主政治，而是贵族政治或者民主政治。”——从这些摘自霍布斯《利维坦》的片段中，那被称为有限君主制的最高统治的真正本质，被很好地阐明了。因此，不能去说，不能极为精确地去说，这个所谓的权力有限的君主仅仅是主权者的大臣而已。确信无疑的是，他通常所拥有的是从属性的政治权力，或者是主权者实体的一个大臣。但是，除非他也参与了分享那至高无上的最高权力，或者他在作为该主权者实体大臣的同时也是该主权者实体的成员，他就几乎不能享有一个伟大的君主的尊称，而那他仅仅是作为一个仆人所为之服务的主权统治，也很难被称之为君主政治。对于这么一个所谓的有限君主，当我去考察主权权力的限制时，我将会转向指出他的特征与地位上来。


 [23]
 下面一些术语所具有的纷繁多样的含义：（1）“主权者”这个术语，或者“该主权者”这个术语。（2）“共和政治”或者“共和国”这个术语。（3）“政府”或者“该政府”这个术语。（4）“国家”这个术语


 [24]
 这是一个非常适当的场合，去就这些术语给出我的补充意见。“主权者”或者“该主权者”这个术语，既能够适用于一个主权者个体，也能够适用于一个主权者实体。“Il sovrano（主权者）”以及“le souverain（主权者）”这些术语，经常为意大利或者法国的著作家们所使用，并且是在主权者这个术语一般的与广泛的意义上使用。我说宽泛的，是最高统治作为一种形式上的抽象，经常是各种讨论的主题。“Die Obrigkeit”（凌驾于社会之上的一个人或者一个实体），就为德国的著作家们很自然地用到了主权者个人或者主权者数人之上。尽管并非不经常的是，它也经常表示一个政治上优位者的集合体，对一个特定社会来说，它们有资格进行最高的或者从属性的统治。但是，尽管对于那些主权者个人或者主权者实体来说，“主权者”是一个一般性的统称，但是，也并非不经常的是，它好像也适用于前者，好像只有指称前者它才是合适的。也好像，在“君主”这个术语的准确意义上而言，它与君主一词是同义词。“主权者”，正如“君主”一样，也常常被错误地适用于那一个所谓的有限君主制中，最为重要的一个成员。举例来说，我们自己的国王，既不是“主权者”亦非“君主”，但是，尽管如此，他被以其合适的头衔“国王”而被提及的几率，要小于被以那些不适当或者有缺陷的称号而被提及的几率。 “共和政治”或者“共和国”这个术语，在其他许多含义之中，具有如下的含义。（1）无需提及统治的形式，它指涉了一个统治之所以应该存在的主要目的。它指涉了一个政治上的独立社会的福祉与利益，也就是说，它指涉了所有成员的集体利益，或者那些成员个体的集体利益，对于论者而言，这些成员个体的集体利益才是值得关注的。（2）无需提及统治的形式，它指涉的是一个政治上的独立社会。（3）任何贵族政治，或者由许多人进行的统治，如果它没有获得一个有限君主制的称谓，那么它通常就被称为一个共和政治的统治，或者更为简明扼要地说，一个共和统治。但是“共和统治的政治”这个称谓，或者“共和统治”这个称谓，对于这些被视为民主政治或者多数人统治的贵族政治而言，明显是适用的。（4）“共和统治”还可以指涉一个政治上的独立社会，这个政治上的独立社会，其最高统治被称为共和政治。 “政府”或者“该政府”这个术语所具有的含义，可谓不计其数而又差别极大，在其不计其数而又差别极大的含义中，下面一些含义是最为醒目也最为重要的。（1）“该政府”往往就是“该主权者”的同义词。它指涉一个个体的人，或者一个由一些个体的人所组成的实体，在一个政治上的独立社会中，这个人或者这个实体拥有最高权力或者至高无上的权力。这就是我为这个术语所附加的含义，除非我明确地将它扩展适用到了一个不同的意思上。（2）根据罗马法学家们，罗马法上的“公共管理者”这个表述，好像是在两个意义上被使用的。在这两种意义之一的使用上，它是“共和政治”或者“共和国”的同义词，是我上述所列举的共和政治的四个含义中的第一个。也就是说，它指涉的是一个政治上的独立社会的福祉与利益。在这两种意义中的另外一个意义上，对它的使用指涉的是一个特定社会中的主权者个人或者实体，以及那些作为个体的臣民与作为实体的臣民，这些作为个体或者实体的臣民，从主权者个人或者数人那里拥有政治权利。或者（换一个表达措辞来说），它指涉的是许多政治上的优位者统治该社会各自所具备的条件，当然，这里的政治上的优位者拥有主权或者被授予的权力。同时，被如此理解之罗马法上的“公共管理者”，是公法这个术语在明确意义上的主体，也就是说，“法典”中那些关注政治资格的部分，或者关注政治上的优位者的权力、权利以及义务的那部分的适当主体。很难说有必要认为，罗马法上的“公共管理者”这个表述并不是如此宽泛的，或者也并不是“法律地位”的同义词。前者是关于政治或者公共资格的集体名词，或者是关于政治上的优位者的权力、权利以及义务的集体名词。而后者则是“资格”的同义词，并且，既指涉私人资格，也指涉政治资格或者公共资格。（3）在一个主权者实体是由一个较小的实体所混合而成，或者由一个作为个体的个人以及一个较小的实体所混合而成的时，那些较小的实体也并非不经常地被称为“政府”或者统治集团。举例言之，在法兰西国王成为实际上的主权者之前，主权就归于国王与王国里的其他三个统治集团。（4）一个政治上的独立社会，通常被称为一个“政府”，或者一个“主权独立的政府”。 一个政治上的独立社会，通常被称为一个“民族”，或者一个“主权独立的民族”。但是，在如下的意义上，“民族”这个术语，或者“氏族”这个术语的使用往往更加准确而严格。它指涉的是一个人们的集体，这个集体超过了一个单个的家庭，但是，构成这个集体的那些人，往往是因为血缘或者血统而被相互联系起来，并且，也许是为一种通用的语言而联系起来。同时，根据这样的理解，一个“民族”或者“氏族”，并不一定是一个政治上的独立社会。


 [25]
 一个由君主或者主权者实体所行使的主权权力，可以通过政治上的从属者或者被授权机构来行使。而这些政治上的从属者或者被授权机构，是代表其作为授权者的主权者的


 [26]
 关于主权权力或者其他政治权力的一些分类，这些分类诸如立法权，以及诸如执行权或者行政权


 [27]
 这个关于选任的司法权，第一次被认可属于从属性的法院，是由1868年的《议会选举法》所规定的。——R.C.


 [28]
 这是根据权力分配forma imperii
 （君主政治、贵族政治与民主政治）的方式对统治机制所进行的分类，或者根据政体形式（专制政治或者共和政治）所进行的分类。后者这种分类方式，是建立在一种虚构的在执行与立法之间所作的区分之上的。参见康德：《永久和平论》，第25～30页。克鲁格：《简明哲学辞典》，第四卷，第37页。鲍利梯兹：《政治科学说明》，第一卷。——手稿注释 （在参考康德的《永久和平论》时，我发现该书页边写满了笔记，就这些笔记来说，作者在书中所一直耐心而坚毅地从事研究的那些主题，都得到了丰富。在康德著作封面的空白部分，也被画满了图表，在这些图表里，他总结了康德关于各种政府形式的定义。这些图表被插入了这个演讲的结尾部分，不仅仅揭示了其自身的内在的价值，也为作者对待著作的方式提供了一个范例。从中可以看出，这样处理的那个人，他永远不放弃对一个主题的追寻，直到完全而彻底地掌握它，并且能够以一种富有启发性的清晰性，将之放置在自己的思想上。——S.A.）


 [29]
 那些被研究实在国际法的著作家们称之为半主权国的社会或者政府的性质


 [30]
 对半主权者这个术语的用法显得有些古怪。举例言之，在绝大部分罗马天主教盛行并且被确定为宗教的政治社会中，立法权与司法权都是由罗马教皇来行使的。也就是说，这些政治社会的权力是由一个外在的政府，或者外在政府的一个成员来行使的。但是，那些政治社会，或者这些政治社会的国内以及当下的政府，并不因此像那些研究实在国际法的著作家们所指称的那样，是半独立或者半主权的。好像那些此类著作家们所假定的是，在每一个处于那种状态下的政治社会中，那些立法与司法权力仅仅是由国内政府的权威机构所行使的，或者说国内政府与罗马教皇是共同的主权者。根据那些假定中的第一个，前者本身就是一个完整的主权者。同时，根据那些假定中的最后一个，前者则是一个拥有最高统治权的独立政府的构成性部分。 确乎无疑的是，根据这些著作家中某些人的看法，如果那些立法与司法权力仅仅是限于严格意义上的教会事务上，国内政府（国内世俗政府）的主权，是不会因这种形式而被削弱的，尽管这些立法权与司法权并不仅仅是在其许可或者授权之下而被行使的。并且，因此，没有必要去假定，该国内世俗政府与罗马教皇一起享有主权，或者用一个不适当的“拥有半个最高统治权”，“或者不完整的最高统治权”的说法来界定该政治社会的国内世俗政府。但是，尽管那些立法与司法权力的行使被仅仅限于在关于教会事务上，但它们仍然是立法与司法权。而且，如何可能去精确地区分出那些在严格意义上属于教会事务的事务，与那些在严格意义上并非教会事务的事务？以及，如何可能去精确地区分出那些仅仅属于教会统治的权力（这些权力除了教会可以行使外，没有任何他人可以行使），与那些世俗与异教政府也可以丝毫不会违反情理地处理的那些教会统治的权力？


 [31]
 复合国，或者一个最高联邦政府的性质；以及国家联盟体系，或者最高政府永久联盟的性质


 [32]
 美国《宪法》，或者关于它们的一般性政府的宪法，是经过那些相互联合着的州于1787年通过辩论而制定的。也许可以（我认为）从美国《宪法》第五条中推出，那些相互联合着的州中的任何一个州的主权，以及那个由联邦性结合所产生的大型国家的主权，都存在于各州政府所构成的一个集合性实体之中。根据美国《宪法》第五条的规定：“国会在两院各有三分之二议员认为必要时，应提出本宪法的修正案；如有各州三分之二州议会提出请求，亦应召开制宪会议提出修正案。不论哪种方式提出的修正案，经各州四分之三州议会或四分之三州制宪会议的批准，即实际成为本宪法之一部分而发生效力；具体采用这两种批准方式中的哪一种，得由国会提出建议。”亦可参见美国《宪法》第一条第十款。在这一款中，对于那些相互联合着的州政府在某些事情的作为上丧失能力，做出了明确的宣示。


 [33]
 对主权权力的限制


 [34]
 实在法的本质特性。


 [35]
 从实在法的本质特性里，以及从主权独立的社会的性质里，我们可以得出一个结论：一个能够在严格意义上以君主称之的君主的权力，或者一个以其集体或者至高无上统治者的资格而成为主权者的一个主权者群体所具有的权力，是不能够有法律上的限制的。那些主权者试图给自己施加义务的企图，以及试图给那些继任其主权权力的继任者施加义务的企图


 [36]
 根据我在上文已经提出的两个例子，我将转而去考虑违宪这个称谓所具有的含义，并且是在与非法这个称谓相对照的意义上，以及在将之适用于某个君主的行为，或者适用于某个以其集体与至高无上的统治资格而成为主权者群体的行为意义上，考虑违宪这个称谓所具有的那些含义的


 [37]
 在其关于政府的那些独具匠心的论述中，霍布斯断言，“没有法律能够是非正义的”。这个命题，被许多人视为不道德的或者有害的悖论。如果我们考察一下在其论述中这个命题出现的上下文，或者直接继该命题而下的那些篇幅，我们就会发现，这个命题既非有害的，亦非悖论性的，而仅仅是一个无需证明的基本事实。很明显，他的意思是这样的没有任何实在法在法律上是非正义的。”这个被责难的命题，在被如此理解的意义上，毫无疑问是正确的。因为，实在法就是法律上正义与非正义的衡量标准与尺度，同时也因此，如果实在法可以在法律上是非正义的，那么实在法就可以根据其自身的衡量与检测而成为非正义的。在紧接着而来的篇幅中，他也告诉了我们，实在法可能会是整体上有害的，也就是说，实在法可能会与那由一般功利所指明的上帝法相冲突，并且根据上帝法的衡量与检测，而成为非正义的。他也许本可以再补充一点，根据道德的衡量与检测，实在法也可能是非正义的，尽管根据其自身的衡量与检测它必须是正义的，以及根据上帝之法的衡量，它也可能碰巧是正义的。 霍布斯有一个命题“没有法律能够是非正义的”的含义，正义或者非正义，是一个在含义上相互对应而又变动不居的术语 因为，正义的与非正义的，正义与非正义，是一个在含义上相互对应而又变动不居的术语。无论任何时候，只要它被人们以确定的含义说出，它都是被与一个相互联系着的确定的法律相互提及的，说话者将这个法律预设成了对照的标准。我在第五讲里所插入的洛克对法律的区分中，在这个区分的结尾部分，洛克已经暗示了这一点。而且，毫无疑问且非常明显的是，只要略加思索，实在法根本无需那些神圣而庄严的称谓所赋予的权威。 根据正义这个称谓，我们意指的是一个给定的对象，并且根据那些我们据之作为衡量尺度的特定的法律，正是把这个称谓适用到这个对象上。并且，在那个对象与确定的法律相一致的意义上，它是正义的，正义就是根据一个相同或者相似的标准，一个给定的对象能够与该衡量标准相一致。另外，与正义的这个称谓相比，正义是一个抽象的术语。根据非正义这个称谓，我们意指的是，一个特定的对象与一部特定的法律不相一致。而且，由于非正义这个术语仅仅是一个相应的抽象，它表示的是一个特定的对比对象与那确定的法律的不相一致性，这个确定的法律被预设为比较的标准。——并且，由于这就是正义与非正义相互对应的性质，因此，根据不同的衡量标准的检测，同一个法案可能既是正义的，也是非正义的。或者（换一个方式来表述），在与一个给定法律相符合的意义上，一个法案可能是正义的，尽管这个法案本身，以及该法案所符合的那个法律，相对比一个不同的规则而言，都是非正义的。举例言之，当实在法与实在道德相互冲突的时候，根据前者，一个法案可能就是正义的，而根据后者，这个法案可能就是非正义的。或者，在法律或者道德与上帝之法相冲突的时候，那根据由人所制定的规则是正义的法案，根据那个上帝之法的检测，也有可能是非正义的。尽管它表示的是与某些确定的法律的一致性或者不一致性，正义或者非正义这个术语，有时候明显表示的是与某种终极的衡量标准或者衡量尺度的一致性或者不一致性，该终极的衡量标准或者衡量尺度，就是上帝之法。当一个实际存在的由人所制定的规则被称为是非正义的时候，当法律与正义被相互对立起来的时候，这就是被赋予到正义这个术语之上的意思。同时，当它以这个含义来使用时，正义几乎就等同于一般功利。这个正义与一般功利的唯一区别，可能就在于此，也就是说，由于与上帝之法的直接一致，一个特定的被比较的行为就是正义的；而同时，由于与那作为上帝之法的指引的原则的相互一致，那个特定的被比较的行为在一般意义上说就是有益的。并且因此，当我们称一个行为是正义的或者非正义的时候，我们很少意指，它一般来说是有益的或者有害的。


 [38]
 这个注释的残余内容，正如在前一个版本里所出现过的那样，在这个版本第五讲结尾部分所插入的注释之中，也被包括进来了。（参见第214页以及紧接着的那些篇幅，同时亦可参见第200页，注释16。）——R.C.


 [39]
 分别加以考虑时，主权者实体的成员处于对该实体的服从状态之中。并且可能因此受到该实体作为创制者所创制之法律的约束，哪怕他是这个实体的成员


 [40]
 政治自由或者公民自由，以及我们所设想的在自由政府与专制政府之间所存在的不同之处的性质


 [41]
 主权者是通过两种方式留给或者赋予其臣民以政治自由或者公民自由的，也即是，以与命令相结合的许可的方式，以及通过简单的许可的方式。如果一个臣民拥有一种籍由法律权利而取得的自由，那么，这个自由就是由主权者通过命令与许可相结合的方式所授予给他的。许可是对那具有法律权利的臣民的许可，而命令是针对某个或者某些臣民的，这个或者这些臣民都负担有相应的义务。但是，一个留给或者授予给臣民的政治自由或者公民自由，也许仅仅是通过一些宗教或者道德义务而被施以保护，以免其同伴的侵犯的。换言之，拥有政治自由的某个臣民，也许对于这项自由并不具有法律权利。而且，根据这个假定，政治自由或者公民自由就是由主权者或者政府，通过简单的许可而留给或者授予给该臣民的。


 [42]
 主权者权力不能受到法律上的限制的论断，为什么会遭到质疑


 [43]
 为作为反对方或者反对派的许多声誉卓著的政治著作家们所公开表达出来的命题


 [44]
 根据霍布斯在法国、德国以及英国的批评者，霍布斯在其各种各样论述政治学的著作中的主要设计，都是严重的并且是彻底的错误。尽管他们对自己肆无忌惮地攻击的著作家的著作有着惊人的无知，他们仍然称他为“独裁的卫道士”。他们这样的咆哮，意思是指他的主要设计都是为君主政治所作的辩护。那么，尽管在多数人统治的政府与君主政治之间他更倾向于后者，或者说更倾向于寡头政府，但完全可以确定的是，他的主要设计就是对这些命题的确立：（1）对于主权权力而言，无论它属于一个人，还是属于许多人或者一些人，都是不可能受到实在法的限制的；（2）—个当下存在的政府或者已经确立的政府，无论它是一个一人统治的政府，还是一个由许多人或者一些人所统治的政府，都不能为其臣民所不服从，因为这才是与一般福祉相一致的，或者这才是与通过功利或者圣经的指引而知晓之上帝法相一致的。——从霍布斯的著作《利维坦》中的如下篇幅，已经可以充分地表明，他的主要目的并不是为君主政治作辩护。这些片断是这样的：“一个民族在贵族政治式或者民主政治式的统治下的繁荣，并不是来自贵族政治或者民主政治，而是来自臣民的服从与和谐。同样，一个民族并不会因为处于某个人的统治之下而获得繁衍生息，相反，是由于他们对这个统治者的服从。假如在任何一个种类的国家之中没有了这种服从，并且也相应地没有了和谐，那么这个国家不仅不可能繁衍生息，相反却可能在短期之内解体。而且，即使出现一些臣民仅仅试图通过不服从来获得国家的某种改革的情况，他们也肯定会发现，他们所做的正是在摧毁这个国家。”“在君主政治下，有一个至尊者是至高无上的统治者，同时，所有其他的人之所以能够具有权力，完全是由于他的许可，并且只能在他乐意的时候拥有权力。在贵族政治或者民主政治下，由一个至高无上的集体作为统治者，这个集体所拥有的那些无边无际的权力，与在君主政治下君主所拥有的那些权力是同样的。而且，在这三种类型的政府之中，哪个才是最好的，这是一个问题。但如果在国家已经建立的情况下，那么这个问题将不是一个可以争辩的问题。”在这同一部著述之中，有着太多类似的论述，而且，在其著作《蜡体》（De Cire
 ）之中，也有着太多类似的论述，因此，那些得意洋洋地称霍布斯为“独裁的卫道士”的人，他们在形成关于霍布斯之目的的观念时，肯定是基于道听途说。无论认真读过这两本饱受责难的书的任何一本的某些篇幅的话，肯定能够让他们收回他们的论断。对于那些已经阅读了霍布斯这些著作的人来说，哪怕是粗粗浏览一遍，他们一定留意到了这些最为清新明澈而又易于阐述与说明的论述，那么，当前流行的那些关于这些论述之目标的种种观念，就会显得非常可笑了。 当然，霍布斯的著作也存在错误之处。在其政治学著作中，最为主要的错误是如下这些。（1）他在反复灌输服从当前政府或者已经建立之政府的宗教义务时，太过绝对了。对于一些异常的或者意料之外的特殊情形进行考虑的时候，他没有做出一些必要的考量，正是在这些特殊的情形之下，那指明了服从义务的一般功利原则，也要求人们不再服从。在述及国内动乱之际，或者在述及对国家动乱之方式的思考与担忧时，自然而然地，他把注意力集中到了那引人注目的可怕后果上，这是由于抵制而产生的可怕后果，而鲜有注意到服从偶尔也能带来的有害后果。并且，尽管霍布斯理论的整体是值得注意的，正如其卓越的理解力也是非常令人关注的一样，我们仍然可以认识到，霍布斯理论极端的谨小慎微，也在某种程度上破坏了他的判断，并且因此使得他不适当地坚持反叛和斗争只能带来更大的恶果的观点。（2）霍布斯不是直接把政治统治的存在，归于被统治的大多数人民群众对政府所可能给其带来的便利的认知，相反，对于主权的起源以及独立的政治社会的起源而言，他把它们的产生归因为一个虚构的协议或者契约。他设想，那些未来的臣民相互之间签订了契约，或者那些未来的臣民与主权者签订了契约，去毫无保留地遵守后者的命令。而且，正是从这个契约之中，直接衍生了政治统治与政治社会的形成，由于这个契约的存在，根据霍布斯的设想，臣民就有了毫无保留地去服从的宗教义务，以及主权者去要求与接受这些服从的神圣权利，而且，臣民的服从与主权者的接受都是必要的，也是永恒的。事实上，他的确有这样的假设，由于臣民意识到了政府所可能带来的绝大便利，以及他们想要摆脱无政府状态的渴望，因此他们才被诱使去签署这样的契约。但是，霍布斯将他的理论体系置于一个空中楼阁般的虚构之上，而不是将其直接置于一般功利的基础之上，因此，他时常只能以强词夺理的诡辩或者冷嘲热讽的反讽的方式来做出结论，尽管他的结论常常也是那些功利原则可以证明的结论。臣民向主权者表示无限服从的宗教义务，以及主权者要求与接受臣民这种无限服从的神圣权利，事实上，并不能从霍布斯的这样一些结论中推测出来，这些结论是一些功利原则能够证成的结论。确乎无疑的事实是，从他自己的虚构之中，都难以在逻辑上毫无困难地推出那些臣民服从的义务与主权者要求与接受此等之服从的神圣权利。因为，根据霍布斯自己的虚构，是由于臣民们认识到了政府所能够带来的巨大功利，才诱使臣民承诺去无限服从主权者的，而且，由于使得他们承诺进行那种服从的诱因是功利，那么在另外一些服从所带来的不利后果远远大于无政府状态的恶果的情况下（这是一些异常情况与意料之外的情况），他们就很难做出服从的承诺。而且，尽管有可能出现这么一种情形，即使他们在那些异常或者意料之外的情况中也承诺服从，但他们并非由于宗教义务而被迫去无限地服从主权者的。因为，由于一般功利原则是宗教义务的指引，那么就不会有任何宗教义务可能会从一个这样的承诺中产生，更何况这个承诺的倾向是一般会带来恶果。除此之外，尽管那些作为政治社会创建者的臣民，是由于他们错误的服从而具有了宗教上的服从义务的，但一个宗教义务也很难由于那么一个有害的协议被施加到其后继者身上，因为就这个协议而言，他们的后继者完全是无关者。对于霍布斯独特的虚构来说，这上面最后一个反对意见依然不具有绝对的适用性。那个反对意见，或者一个类似的反对意见，可以被提出以反对所有的政治浪漫神话，这些浪漫神话认为政府的存在源于一个构想出来的初始契约。不管我们是否与霍布斯一起假设，假设那些臣民是惟有的承诺者，还是我们与其他人一起假设，主权者也是初始契约的签约者；不管我们是否与霍布斯一起假设，那些臣民的服从是无限制的，还是我们与其他人一起假设，这些臣民的承诺是有所保留的，我们都很难认定，那些初始契约的创设者，将宗教义务施加到了当前政治社会中的那些成员身上，除非施加这些宗教义务明显是有益的。 如果读者在脑海中理解并记住了这两个主要错误，那么霍布斯的那些极其卓越而又极端被忽视的论著，就会给阅读者带来巨大的收获。据我所知，没有任何一个其他著作家像霍布斯一样说出了这么多的真理（除了我们伟大的同代人杰里米·边沁），这是一些不仅新颖，而且十分重要的真理，是一些关于最高政治统治之必要结构的真理，是一些关于实在法所蕴含的大部分独特特征的真理。而且，霍布斯很显然天资聪颖，具有一个著作家所必须具有的独特天赋，从而能够激起研习者们的思想，使得他们能够有活跃而原创的思考。 霍布斯所常常带有反感之情的，是这样一些作者：罗马天主教的教士、英国圣公会的高级教会的教士，以及清教徒似的基督教长老会的教士。在教会问题上（这是一个含义不确定的措辞，因此所包含的范围也是有着无限可能的），世俗权威的独立性，多多少少会受到这样或者那样一些派别的教会人士的影响。换言之，教会人士坚持认为，他们的教会与世俗政府具有同等的地位，或者说，他们认为世俗政府本身并不是至高无上的最高统治者，而毋宁说是与一个或者多个教会命令共同分享那至高无上的最高统治权。霍布斯对当前之世俗政府矢志不渝的忠诚，往往引起这种无政府主义之主张的警惕，也使得其深感厌恶。并且，霍布斯在反对这种无政府主义的主张时，提出了十分有分量的理由，并且在语言表述上也往往清晰得体而又不失深刻与尖锐，这正是令那些狂热而又恶意的教士们往往心里十分苦涩而又十分憎恶。因此，他们用恶毒的方式来攻击霍布斯，这种攻击往往阴险毒辣而又萎缩怯懦。所有这些教士都直接以无神论来嘲笑他（正如他们所常常习惯于做的那样）；而同时，其中一些教士更是试图去称他为暴政或者虐政之独裁统治的卫道士，并且将他与一些声名狼藉的著作家们归为一类（比如，马基雅维利），这些作家是真的为独裁统治而欢呼雀跃，因为独裁统治体现了能力与勇气。但是，这些诽谤与中伤，是密谋联合起来去给其共同敌人抹黑的各个派别的典型做法。他们给公众留下了关于霍布斯如此深刻而持久的印象，也就是“霍布斯，无神论者”、“霍布斯，独裁卫道士”，除了那些极少数冒险对霍布斯著作进行过检视的人之外，这些叫嚣依然使得几乎所有的人都对霍布斯感到恐惧。 在关于上帝的存在的问题上，有着积极的无神论，有的仅仅是怀疑论，或者，比这两者更为亵渎或者错误的是，一种将人类的缺陷与罪恶都归结到上帝的身上的渎神论。我相信，在霍布斯著作的任何一个地方，都找不到这样的片言只语。 确乎无疑的事实是，比起多数人统治或者寡头统治的政府，霍布斯更倾向于君主政治（尽管他极少明言他的偏好）。那么，如果说独裁就是君主政治的同义词的话，就其更倾向于一人统治而非多人或者数人统治而言，毫无疑问他是一个独裁的鼓吹者与支持者。但是，如果独裁与虐政是同义词，或者如果独裁特别地与君主专制下的虐政是同义词的话，他就并非暴政的辩护者与支持者，倒是可以将他归到那些最为有力也最为充满热情的反对独裁者之列。甚至，即使是在这较为晚近也相对较为文明的时代，也很少有某一个对自由或者多数人统治的制度的鼓吹者，能够像他那样，如此清晰明澈而又充满热情地去认清并且反复灌输关于暴虐的或者坏的政府的主要原因与预防措施。暴虐的或者坏政府的主要起因，在于无知，在于大多数人对正确的政治科学的无知（在这个术语最为宽泛的含义上说），也就是说，对政治经济学以及其他两个关于伦理学主要分支的无知，还有就是对政治学的无知（在该术语严格而又准确的含义上说）。而且，如果这些就是暴虐的或者坏政府的主要起因，那么，在该社会中的大多数人民群众中普及这些知识，当然就是能够防止有害结果发生的主要预防措施了。与此相比较，以人类的智慧所能设计出来的最好的宪制，对于一个良好或者有益的统治来说，毫无疑问在保障上是不足的。一那么，在霍布斯论述政治学的那些部分，这些部分关注的是“主权者的地位（或者义务）”。在这些部分中，霍布斯坚持主张如下命题：一个良好而又稳定的政府完全或者简直就是不可能存在的，除非政治科学的那些最为基础的部分已经为大多数人民群众所周知。人民中的大多数，能够像他们的那些在身份、财富或者知识上高傲或者谦虚的优位者一样，是有能力掌握这种科学知识的。为在大多数人民群众之中普及这种科学知识提供条件，可以将之归为上帝为主权者所设定的最为重要的义务。为了他能够更好地理解其人民的需要的性质，以及更好地改进他的制度以增进整体的福祉，主权者有义务去听取大多数人民群众的疾苦与抱怨，甚至去寻求他们的建议。主权者有义务使得其所制定的法律尽可能地便于获知，并且尽可能地清晰易懂，并且也要通过任何可能的渠道去使得人民对这些法律中某些更为重要的条款知晓。如果由于缺乏主权者能够并且应该提供的某些指导，从而使得其所统治之人民中的大多数不能很好地了解其义务，那么，从宗教的角度来说，主权者应该承担起其臣民所违反义务的责任，因为主权者没有使得其臣民了解这些义务。 在达致政府之所以存在所欲达到的终极目标上，就各种不同形式的政府所各自具有的自然倾向或者采取的方法而言，霍布斯的意见非常类似于这样的一种学说，这种学说流行于18世纪中期的法国，是由一些被称为经济学派的人们所提出来的。——经济学派认为，一个政府若要成为好政府，就必须具备两个前提条件。（1）该政府统治下的大多数人民群众，对政治科学的基本内容有所了解（就政治科学这个表述最为宽泛的意义上来讲）；（2）有一个人数众多的公民群体，这个群体里的公民精通政治科学，并且不会因为其余公共福祉相冲突的利益而被误导。正是这么一些人，他们型构着那些虽然受过教育具有理性，但却对政治科学并无深思熟虑的大多数人民的政治意见，并且在大方向上把握着这些人的政治行为。——经济学派认为，如果没有大多数人民群众对政治科学基本内容的这种了解，如果没有由人数众多的精英们所构成的群体，那么，无论政府是由一个人或者少数人所统治的政府，还是一个由多数人所统治的政府，这个政府都必定是一个坏政府。如果政府是一个由一个人或者少数人所统治的政府，那么它可能会只关注该社会某个部分或者某些部分成员的特别而又狭隘的利益；因为，这个政府缺乏一个较为文明社会的限制，正是这种限制使得政府去追求对公共福祉的增进。如果政府是一个由多数人所统治的政府，它不会由于对某些特别而又狭隘之利益褊狭而又可耻的关注，而从对普遍或者公共福利的增进中转移出来，但是，由于它为社会的一般舆论所控制，而这个社会并不是一个较为有教养的文明社会，因此，由于愚蠢无比而极端无知的大多数人的那种桀骜不驯而又暴虐专横的意见，这个政府也将误入歧途，难以实现其应当实现的正确目的。——但是，经济学派仍然认为，假如大多数人民群众已经对政治科学的基本内容有所了解，以及即使存在着那特定的由许许多多“传布光明的公民”所构成的群体，那么，无论何种形式的政府，由于在整个社会所流行的那种健全而又强大的道德，这种道德可以强力而又持续地迫使这个政府去实现对普遍福利的推进。而且，根据不计其数而又似是而非的理由（限于篇幅我只能省略它们），他们断言，在任何一个如此有教养的文明社会里，君主专制的政府不仅会是最好的，而且将毫无疑问会被那已经启蒙了的社会所选择。也就是说，比起那由一些人或者多数人所统治的社会，在一个已经被启蒙了的社会里，人们更乐意去接受君主专制的政府。 这就是上个世纪中期由魁奈以及其他经济学派的人所提出的看法（当然，这只是一个简要的陈述，而且用的不是他们的那些专门术语）。并且，这也是这样的一种看法（尽管魁奈并未能非常清晰地认识到它，并且也没有他们所论述的那么详尽），它是在上个世纪中期，由那些经济学派的先驱们所提出的那种看法。 也许，这种由经济学派所提出的看法，与其说是非常明显的错误，不如说是有缺陷的。也许，就这种他们的看法本身所及的范围之内，这种看法也许是正确的：但是，那些经济学派的学者们，在一个非常实质的问题上，却并未做过彻底的研究或者说甚至并未触及。一在一个政治社会之中（这个社会并未受到过良好的教化），我认为，一个政府是不可能成为一个既良好又稳定的政府的。而另一方面，在一个受到过良好教化因而比较文明的政治社会里，我倾向于认为，君主政治可能会优于民主政治。但是在一个并未经过良好教化因而并非文明社会的政治社会里，难道一个迟钝而混浊复杂的多数人统治的政府，不是并不比君主政治产生的不利后果少吗？并且，除了政府是多数人统治的政府之外，对于一个并未经受过良好教化的政治社会来说，它如何能够从黑暗走向光明？从对政治科学的无知（这是治理不当最为主要的原因），变得对政治科学有所了解（这是防止治理不当的最佳良策）？——对于这些问题，经济学派的学者们几乎都未曾留意。并且非常不幸的是，对于一个已经受过启蒙的政治社会来说，相对于上面这些问题来说，什么样的政府才可能是一个良好的政府，根本就是一个微不足道的问题。确乎无疑的是，经济学派的学者们偶尔也承认，“对比无政府状态，当权者的无知，是更为危险的”。但是，他们对于这个考量却
 是鲜有顾及。通常，他们往往只是推断或者假定，由于处于无知状态之中的政府毫无疑问会是不好的，因此在这个状态持续之中，政府的形式是一个完全无须关心的问题。对于他们绝大多数的假定来说，我都是同意的，但我仍然得出了一个与他们相去极远的推论，也即是，在一个已经受过启蒙的开化社会中，政府的形式几乎是一个无须关心的问题，但是，对于一个仍然处于无知状态之中的社会，政府的形式则是一个高度重要的问题。 莫西尔·德·拉·里·维尔利在其《政治社会的基本性质和要素》中，对魁奈以及其他经济学派学者的政治经济学体系，已经有过简明扼要而又清楚明确的陈说。



 [45]
 一个由一人统治的政府，或者一个由某些人以其集体与至高无上的资格而统治的主权政府这一问题，并不具有针对其臣民的法律权利（在权利这个术语严格而准确的意义上）


 [46]
 人们时常断言，“权利就是能力”，或者说“能力就是权利”。但这个自相矛盾的命题（这个命题备受那些肤浅的嘲笑者与蠢人的青睐），要么就是对一个自明之理的人云亦云，要么是彻底的错误与荒谬。 如果这个命题的意思是指，拥有权利的一方是通过其自身的能力或者权力而获得权利的，那么这个命题完全是错误的与荒唐的。因为，拥有权利的一方，必定是通过另外一个人的能力与权力而拥有权利的，这另外一个人就是法律的创制者，正是由此，权利才能被授予，并且正是由此，与该权利相对应的义务才被施加到第三方或者某个具体的一方身上。一般来说，一个被授予了权利的人，往往是一个弱者而并非有能力的人，而且，除非他处于那权利创制者的庇护之下，由于他的软弱，他将生活在一个无穷无尽的不安全状态之中，险象环生而又惊恐万状。举例言之，这就是那些被授予了法律权利之人所处的困境，这些人仅仅是一个独立政治社会中作为臣民的成员，并且他们是由于其主权者的能力与喜好而拥有法律权利的。 如果它意味着权利与能力都是同一回事，或者仅仅是同一个对象的不同名称的话，那么这个讨论中的命题也将是错误或者荒谬的。当我的身体没有受到束缚的时候，我的身体所具有的能够移动的能力，就可以被称为能力或者权力，但是不能被称为权利。尽管，在我能够移动的能力不能受到你的阻碍时，如果我之所以具有这种移动能力是由于其他人所施加给你的法律的话，毫无疑问就可以被称为权利（在一个非常准确而又严格的意义上）如果它意味的是每一种权利都是能力或者权力的创造物，那么这个命题仅仅是以似是而非的语言来包装的陈词滥调而已。由于每一种权利（神授的、法律的或者道德的）都依赖于一个相应的义务，也就是说，这是另外一方或者几方的义务，而非权利归属者身上的义务。而且非常明显的是，如果那试图施加义务的法律不能持续得到能力的支持的话，那么相应的义务就不是实质意义上的义务。 在结束这个注释之前，我将简明扼要地提出一个补充意见，“权利”具有两个应该认真加以区分的含义。 作为一个实体名词，“权利”表示的是这么一个事物，纯粹主义者将该事物称为是“权能”，根据某些既定的法律，这种权能归属于确定的某方或者某些方，这种权能是对抗这么一方或者几方的（或者是与这样一方或者几方所具有的义务相对应的），而非对抗该权能所归属的那么一方或者几方。并且，实体名词“权利”，是另外一个实体名词“一项权利”的复数形式。但是，当“权利”这个表述在被当作形容词用的时候，则与“正当”的这个形容词是等同的，正如副词“正当地”与副词“正当地”是等同的一样。并且，当一词被用作一个与形容词“正当的”相对应的抽象名称时，实体名词“正当”是实体名词“正义”的同义词。一举例来说，假如我欠你100英镑，那么你就有一个要求我偿还这些金钱的“权利”，这是一项将偿还金钱的义务施加到我身上的权利。那么，在我已经偿还了这些金钱的情况下，这就是对你所具有的“权利”的相应举动，我这么做就是“正当的”或者是“正义的”，或者说，我这样做与“正当”与“正义”是相一致的。——再如，我有一个在自己家中享受清静的权利，这是一项含有不得打扰含义的权利，这种义务由一般意义上的人们所具有，或者针对的是整个世界。那么，如果在我享有这种清静的权利时，那些的确采取了不去打扰行动的人，他们的行为因此就是“正当的”或者“正义的”。或者，针对我所具有的“一项权利”，那些做出了不打扰行为的人，他们的行为就是“正当的”或者是正义的。或者，针对我所具有的要求在自己家中享受清静的“权利”，那些做出了不打扰我这种清静的行为的人，他们的行为就是与“正当”或者正义相符合的。 非常明显的是，那表示“权能”的“权利”与表示正义的“权利”，这两个术语之间，尽管不无联系，但却存在着广泛的不同。但是，除此之外，在那许多试图给“权利”一个定义的著作家们哪里，这两个术语常常被混淆了，因此，他们试图确定“权利”这个充满混乱的术语的含义时所作的努力，都成了全然的胡言乱语。根据研究法律科学与道德科学的许多德国著作家们（比如康德，在其《法的形而上学原理》一书中所作的努力），具有这个意义上上的“权利”这个术语，就与具有另外一个意义上的“正当”这个术语相互混合了。在其《道德哲学》里所出现的对“权利”或者“各种权利”的论述中，非常明显的是，佩利通过这些论述，完全忽略了两者之间所存在的不同之处。 的确，对于“一项权利”或者“权利”的充分定义，在其意指“权能”的时候，却难以轻易地得到界定。为了给表示“权能”这个意思的“一项权利”或者“权利”这个术语做出一个充分的定义，我们就必须确定各种主要权利种类相互之间所存在的区别，以及需要被定义的这个术语所包含的那诸多错综复杂的含义。 作为意指“权能”的“right”，作为意指“正当的“right”，以及作为意指“法律”的“right” 意大利语“权利”，法语“权利”、德语“权利”，以及英语“权利”，表示的意思是“权能”，同时也表示“正当”。尽管这几种语言中各自都有表示“正当”的恰当称谓，而且这种称谓所指称的也非常清晰。 在拉丁语、意大利语、法语以及德语中，意思在于指称“权能”的那个“权利”的称谓，也表示法的意思：拉丁语jus、意大利语diritto、法语droit以及德语recht，它们都毫无例外地指称这两个对象之一。因此，那表示“法”的“recht”，以及那指称意思在于“权能”的那个术语“权利”的recht，在那些研究法律哲学与基本原理的德国著作家们那里，都被弄混淆了；甚至就连那些对某些具体法学体系进行说明的德国法律家们弄混淆了。由于没有注意到这两个名称是关于两个截然不同的对象的各自不同的名称，他们用同一个名称“法权”来指称两个对象，或者两个名称。其中一个recht构成了一个种属或者类型，他们将之区分为两个支类或者种类，也即是，与“法”相互等同的recht，以及与意指“权能”的“权利”相等同的recht.而且，由于那些意志坚强而又机智聪敏的头脑也常常会被模糊的词语所迷惑，因此他们对这两个截然不同之对象的混同是一个可以原谅的错误。然而，就某些德国著作家们破坏了人们使用词语的良好感觉与习惯而言，他们也是犯了十分重大的错误的。对于那产生混淆的混乱而言，由于他们从康德哲学那里借用了一个对术语的不当用法，因此他们加重了这种混乱。对于那构成了一个种属或者类型的“法权”而言，他们将之区分为“客观意义上的法”与“主观意义上的法”，并且他们利用前一个不适当的表述来指称法，并且利用后者来表示那意指“权能”的“权利”。 我们英国的法学著作家们，已经避免了对“法”与“权利”的混淆。因为在我们的英语中，这两个名称所分别指称的两个截然不同的对象，在被指称时通常已经具有十分明显的区分标志。我说，在我们的英语中，他们被指称时已经具有十分明显的区分标志，是因为，现代英语中的“权利”（这个词语可能是来自盎格鲁-撒克逊，并且因此与德语的“recht”有着密切的联系）在许多场合之中，意指法。



 [47]
 “黑尔与布莱克斯通（正如我所已经在《讲义大纲》里所提及的），就为这个具有双重含义的术语‘jus’所误导了。他们将人身法和物权法翻译成了‘人身权和物权’。这种翻译完全是胡言乱语。”——手稿注释


 [48]
 从主权政府在其自身所属法院面前的表现，我们并不能得出推论说，该政府处于某些法律义务之下，或者说该主权政府具有某些针对其臣民的法律权利


 [49]
 一个良好的政府不会肆意地（或者通过溯及既往的命令）废除其所授予的某些准法律权利。而且，在可能的情况下，还会通过可以事先预期的规则来实现其目标。——手稿注释


 [50]
 尽管一个一人统治的主权政府，或者一个多人以其集合体或者至高无上的统治资格而成为主权者的主权政府，不能拥有针对其臣民的法律权利，但它可以拥有一些针对另外一个主权政府所属之某一臣民或者某些臣民的法律权利


 [51]
 政治政府与政治社会的起源或者由来


 [52]
 在我们的普通法院或者衡平法院中，有一个被认为是无可置疑的观点认为，外国主权者——无论是具有君主政体的名号还是共和政体的名号，都能够以其主权者的资格来提起诉讼。并且，以同样的名号或者方式，在我们的普通法院与衡平法院中，它们原告的资格都被认可了。在这种名号或者方式之下，它们也为我们自己的主权者在外交关系中所认可了（通常来说，名义上就是女王陛下）。 就一个主权政府臣服于另外一个主权政府之下的可能性而言，以及其有限的程度如何而言，参见这一章的结论性说明。——R.C.


 [53]
 一个主权政治政府的适当目标或者目的，或者一个主权政治政府之所以应当存在而应该具有的适当目标或者目的，对于绝大多数或者许多研究政治政府与政治社会的观察者而言，他们的认识都是不充分的，或者说他们的认识都是模糊不清的。 尽可能地增进人类的福祉或者幸福，是政治上的主权政府真正而正确的目标或者目的，尽管这一目标或者目的越是在一般意义上来说，也就越是模糊。而尽可能地增进该政治上的主权政府自身所在社会的福祉或者幸福，正是这个政治上的主权政府之所以应该存在的目标或者目的，并且这个目标或者目的也是一个更为具体或者更为确定的目标或者目的。那么，如果这个政治上的主权政府要实现其一般性的目标，通常，它就必须努力去直接实现其自身的具体的目标，并且，除非它关注一般性的目标，它就几乎不可能实现其具体目标。那么，既然每一个目标相互之间都具有不可分割的联系，那么这两个目标中的任何一个都可以被视为政府之所以应当存在所必须具有的重要目标。因此，我们可以说，为了简洁一点，政治上的主权政府适当的重要目标，或者它适当的绝对的目标，就是“最大可能地增进一般幸福或者福祉”。通过“一般幸福或者福祉”这一表述，其意思既是指该政府自身所处之社会的具体的一般福祉或者幸福，也是指人类的普遍社会所具有的幸福或者福祉。（此处我将要做一补充说明，在第四讲里，从第155到159页，我考察了一个当前流行的对一般功利理论的误解。我在那里所提出之简明扼要的建议，对于我在此处所触及的论题而言，也是同样非常适合的。） 政治政府与政治社会的正确目标或者目的，或者说它们之所以应该存在而应具有的目标或者目的 尽可能地增进人类的福祉或者善，或者说尽可能地增进一个政治上的主权政府自身所处社会的福祉与善，也因此，就成了一个主权政府之所以应该存在所应该具有的重要目标或者最终目的。我们可以这样谈论政府本身，正如培根政府设定用来针对其臣民的法律一样，“法律的内容，在于实现法律的目的，而法律的目的，在于国家的福祉”。确乎无疑的是，政府用以达到其最终目的的方式，是通过实现另外一些目标的方式而获得的，这另外的一些目标，被称为是从属性的或者是工具性的目标。或者说，为了政府能够实现其正确的最终目的，政府就必须实现其他的一些目的，这些其他目的对于实现那个最终目的来说，具有促进作用，或者是实现那个最终目的的途径或者方式。但是，政府要实现其重要的或者绝对的目标就必须首先实现的那些从属性或者工具性的目标，我们很难给出一个十分完整而精确的描述，或者给出一个接近完整而精确的描述。很显然，不可能通过一个言简意赅而又涵盖一切的定义，来恰当地将它确定出来或者表示出来。因为，假设政府已经彻底实现了其重要的或者绝对的目标，那么它所关注的内容将会（如培根所充分地断言的那样）扩展至“一般性的社会福祉”，它的关注将会扩展至所有的手段，通过这些手段，它才能够促进一般福祉。 但是，在绝大多数或者许多思考政治政府或者政治社会的研究者那里，那些政府必须通过它们才能实现其正确的最终目的的工具性目标中的一个或者一些，被误认为了政府的重要目标。 举例言之，据说许多思考政治政府或者政治社会的研究者认为，“每一个政府的目标就是确定或者保护财产权”。但是，我必须在此顺便做出一个说明，提出这种荒唐说法的那些提议者，赋予了“财产权”这个术语一个极端宽泛而又并不准确的含义。从一般意义上说，他们通过“财产权”这个术语意指的是法律权利或者法律权能，并且，他们用“财产权”这个术语，并不特指“财产所有权或者支配权”这些具体的法律权利或者法律权能。如果他们将“财产权”这个术语限制到法律上的支配权上，那么他们的命题就将成为这样的一个命题：“对法律上的支配权的创设与保护，是每一个政府的目标；但是，对那些并非法律上的支配权之法律权利（比如，那些从严格意义上来说是契约有效所产生的法律权利）的创设，并不是政府目的的一个组成部分，或者并不在政府目的的范围之内。”因此来说，他们的命题就相当于是这样的：“为它的臣民授予法律权利，并且保护那些法律权利不受侵害，就是每一个政府的目标。”


 [54]
 对那些被授予给私人（比如，被统治者）的权利的维护，并非政府之所以应该存在而必须具有的唯一目的。通常比较便利的是，政府应该被授予某些权力，这些权力既不直接，也不间接地会辅助那个目的，尽管政府的那些权力本身就是为了增进那终极目标（权利之所以存在也是为了这种目标），也就是普遍性的康乐


 [55]
 政府的责任，在于保护私人的权利，防止暴力侵害的出现。此外，政府应该推进宗教信仰。保障秩序，提升荣誉，增加财力，最终促进国家普遍性的福祉。——培根 （比如，筑路的权力等等）。参见胡果：《自然法教科书》，第183页。——手稿注释） 那么，一个政治上的主权政府正确的首要目标，并非是对法律权利或者法律权能的创设与保护，或者并不是（以命题中的术语来说）对财产权的确立与保护。由于政府所创设并保护的许多法律权利（比如，奴隶主针对奴隶的权利），往往在一般意义上与其说是有益的不如说是有害的，因此，如果对法律权利的创设与保护真的是政治上的主权政府正确的首要目标，那么其首要目标将会是对苦难的增进，而非对幸福的增进。为了尽可能地增进一般幸福或者福祉，一个政府就必须为其臣民授予法律权利，也就是说，一个政府必须为其臣民授予有益的法律权利，或者那些为一般功利所认可的法律权利。而且，在授予了其臣民有益的法律权利之后，通过履行与那些权利相对应的制裁，政府还必须保护那些权利不受侵害。但是，对有益的法律权利的确立与保护，或者对那些为一般功利原则所赞同的各种各样财产权的确立与保护，仅仅是一个从属性的或者工具性的目标，正是通过这个从属性的或者工具性的目标，政府才能实现其首要的或者绝对的目标。 ——作为在确定出主权政府之所以应该存在而必须具有的最终目的，因此，我们刚才所讨论的这命题就是错误的。而且，将之作为一个对某种方式的定义来考虑，正是通过这种方式主权政府才必须达致其目标，那么这个命题就是有缺陷的。如果主权政府要通过正当的方式来实现其正确的首要目标，它就绝对不能将其关注仅仅限于到对法律权利的创设上，并且因此不能将其注意力限于对相对应的义务的创设与履行上。有这样的一些绝对的法律义务，或者一些没有相应权利的法律义务。与那些本身蕴含着相应法律义务的权利相比，这些绝对的或者没有相应权利的法律义务，在对一般幸福的增进上，其作用一点都不逊色。如果一个主权政府仅仅授予并保护一些必要的权利，并且仅仅施加并且履行一些必要的绝对义务，那么这个主权政府也不能彻底实现其正确的目标。也就是说，如果一个主权政府仅仅制定并且发布一些必需的法律或者命令，并且仅仅关注这些法律或者命令的正确执行，那么它就不可能彻底实现自己正确的首要目标。那对该主权政府的最终目的起辅助作用的从属性目标的总数，并不能为一个良好的立法，或者良好的司法所全部包括。尽管一个良好的立法，以及一个良好的正义的实施，或者对好的法律的顺利执行，都毫无疑问是一些主要的手段，正是通过这种手段一个主权政府才必定能够达到其最终目的，或者（用培根比喻性的语言来说）是实现一般福祉的核心方式。 我刚才所陈述并且举例说明了的那些流行的错误，也为某些特定的政治经济学的著作家们所犯下。只要他们偶尔涉及与政治经济学相关的那部分立法科学，他们就会犯下这种错误。每当他们从自己的领域涉足到交叉的领域之时，他们都会公开而明显地，或者隐含而无意识地做出如下预设，也即，一个政治上的主权政府正确的最终目的，在于尽可能地促进国民财富的增长。如果他们认为，一个政治制度促进了产品的丰富与积累，或者一个政治制度阻碍了产品的生产与积累，他们就会毫不迟疑地宣称这个政治制度是好的或者坏的。他们忘了，一个社会的财富并不是一个社会的福祉，尽管财富是达至幸福的各种必不可少的方式之一种。而且，他们也忘了，即使一个政治制度能够使得该社会的财富增长加快，也有可能阻碍该社会的福祉的增进。 [第293页最下边的注释：诸如那些政治经济学家们所犯下的错误，也为功利主义者们犯下了，只是这些错误具有更为一般的性质。他们不是将政府的某种从属性目的与政府的首要目的混淆（特别地），相反，他们将人类的一部分幸福，或者一部分实现这些人类幸福的方式，当成了人类幸福的全部，或者当成了那些方式的全部（比如，他们将诗歌或者高尚的艺术排除在外，或者将它们贬低为“消遣的方式”）。这些诗歌与高尚艺术具有出色的功用。可以从诗歌中获得许多智慧。这些都是可以有例子的。] 这种对人类幸福不全面的认识，或者对实现人类幸福之方式的不全面的认识，将会一直为许多人所采纳，除非一个伦理学的目的体系建立起来。这种伦理学的目的论体系就是，一种对幸福的分析，对实现幸福的方式的分析，并且因此是一些值得直接追求的目标。——手稿注释。


 [56]
 作为一个与政治政府和政治社会的正确目标与目的相互联系着的问题，我可以提出一个这样的缘由，这个缘由总是能够使得政治性政府（或者准政治政府）成为必要，并且具有很大的好处。这个缘由就是：实在道德规范的规则的不确定性、匮乏性以及不完善性。因此，一个共同的统治（或者共同的领导）首领，对于使得该社会能够一致地团结在某人之下而言，就有了必要性。 想象一个这样的社会是可能的，在这个社会之中，法律制裁处于隐而不彰的状态，没有用武之地，或者说，这个社会中的准政府仅仅是提供一些建议，或者仅仅公布一些对义务的规定并不完善的法律（在罗马法学家的意义上）。但是，对于那些趋向于一般幸福的规则而言，不管人们试图按照这些规则行动的倾向多么完善多么普遍，但没有一个统治首领或者领导首领，也是不可能的。 （实在道德规范的规则的存在所具有的不确定性：缺乏精确性以及详细的细节规定，在为了实现某些目标而进行的措施中，这种精确性与细节规定都是非常必要的。而实在法却具有非常好的这些规定。因此，葛德文、费希特以及许多其他著作家都在这个问题上犯下了重大错误。） 在许多情形中，无论如何，尽管实在道德有着许多的不完善性，仍然有必要依靠它来杜绝某些行为。（参见笔记第199页注释）——手稿注释


 [57]
 对这两种观点的考察于说明，一个观点是“每一个政府都是通过人民的同意而持续存在的”，另外一个观点是，“每一个政府之所以产生，都是由于人民的同意。”


 [58]
 关于初始契约或者基础市民契约的假设


 [59]
 对于假设中的契约而言，我宁愿称之为“初始协议或者初始协定”，而不愿称之为“初始契约”。每一个协定、协议、或者契约，并不是一个能够在严格意义上以契约称之的契约；尽管每一个能够在严格意义上以契约称之的契约，都是协定、协议或者契约。一个能够在严格意义上以契约称之的契约，是一个对做出承诺的某一方或者某几方具有法律上的约束力的协定。但是即使承认了那个假设，那假设中的“初始契约”仍然不会或者不能产生法律上的或者政治上的义务。


 [60]
 在正文中，对一个协议或者契约的本质特征的附带性陈说，对于我在此处所欲解决的一个有限目的来说已经足够了。如果我是在直接阐说契约理论的基本原理，我就应该将那我已经在正文中所提出的一般陈说附加上许多说明与限制条件，对于那些解释说明与限制条件，此处我必须将它们悄悄忽略掉。对那个基本原理（其中表述的混乱，逻辑上的不通，已经带来了令人不堪忍受的混乱与混淆）的一个良好的解说，将会涉及对如下一些错综复杂的表述的认真分析：承诺、要约、协定、协议或者契约；契约以及准契约。 但是，在我结束这个注释之前，我将会在正文中的那些陈述后补充上如下一些意见，这些意见是关于那作为一个协议之本质的同意的。那个作为一个协议之本质的同意，是由那承诺者所表示出来的意图所构成的，同时也是由那受诺人所表示出来的期待所构成的。这个意图以及这个期待，就被称为双方的合意，这是由于这个意图与期待是非常和谐或者相互配套的，或者由于它们都共同指向同一个目标，也即是那构成了一个协议之内容的为或者不为某些行为。但是同意这个术语，在被使用以表示一个更为宽泛的含义时，表示的是对另外一方的任何意愿的遵守。并且，在采用这个术语的那较为宽泛的含义时，臣民们（正如我所已经表明的）同意去服从他们的主权者，无论他们是否承诺了去付出这种服从，以及也不管那些刺激他们做出服从主权者之决定的动机究竟是什么。


 [61]
 在准契约与含蓄的或者默示的契约之间，我们应该做出一个认真仔细的区分。一个默示的或者含蓄契约是一个真正的契约，也就是说，一个默示的或者含蓄的契约是一个在法律上具有约束力的协议，或者说实在法在它之上附加了某些义务。但是一个准契约却并非一个真正的协议，而且，由于这个原因，它也不是一个真正的契约。准契约并不是一个真正的协议，它不过是为实在法附加了一个义务的特定事实或者情况，就好像（准）它是一个真正的协议一样。而且，在契约与准契约之间所存在的类似之处，仅仅在于那被分别附加在两种事实或者情况之后的义务之间所存在的相似之处。在其他情形之下，这两个事实则是不同的。举例言之，因误以为欠债而存在的对金钱的偿还与接受，就是一个等同于准契约的事实或者情形。在这个事实或者情形之中，没有什么协议或者契约的意思，因为对一个现存之义务的履行，以及并不创设新的义务，是偿还者与受偿人相互之间交易的内容与设定。但是，既然这里的并未有什么亏欠的金钱，而且也没有被作为礼金所给付的金钱，在受偿人接受了错误的给付的那一刻，他就有返还那被错误给付的金钱的法律义务。尽管，在这里受偿人不是依据合同而必须返还的，他是依据准合同而必须返还的，就好像他真的签署过一个返还金钱的合同一样。受偿人有义务返还金钱，就好像，他做出了返还的承诺，而偿还人接受了承诺，因此，如果受偿人就必须偿还一样。 以英国法学的语言来说，作为准契约的事实或者情形，往往被称为是含蓄的契约，或者法律所暗含着的契约。也就是说，准契约，以及真实的但却属于默示的契约，都被用一个共同的称谓来指称，或者用一些非常类似的称谓来指称。而且，也因此，准契约，以及含蓄的或者默示的契约，往往都是，或者经常都是被英国法学家们弄混淆了的。详见威廉·布莱克斯通爵士的《英国法释义》，第二卷第30章，以及第三卷第9章。 正如读者可以在前面所附的讲义大纲里所见到的（第45、53页），非常大量的权利属于特定之人的权力，也就是说，许多权利都是针对特定的人而被授予的，或者说它们是与某些被施加在某些特定之人身上的义务相对应的。对于那些与此等权利相对应的义务而言，罗马法学家们仅仅只能用责任来进行表述。而且，由于他们并无适当的名称去称呼那类权利，因此他们仅仅使用那些表述来既适用于权利，也适用于那些权利所蕴含的相应义务。那么，特定之人的权利或者责任，主要来源于这么两类主要事实。也即是，真正的契约，无论是明示的还是默示的，以及不法行为与损害。但是，除了契约与不法行为之外，还有其他一些事实或者情形，虽然它们并非契约或者不法行为，但实在法仍然为之附加上了责任。根据罗马法学家，这些事实或者情形就被称为是准契约；或者说，那些被附加于这些事实或者情形之上的责任，被称为准契约义务。这些事实或者情形之所以被称为是准契约，是由于两个原因。（1）就那些附加在它们之上的义务与那些附加在契约之上的义务非常类似而言，从这个方面来讲，它们非常类似于契约。（2）在它们的支类或者种类之间所存在的类似之处，在于那些被分别附加在它们之上的那些义务之间的相似之处。因此，准契约的共同称谓也可以适用于这些种属或者种类，因为它缺乏一个更为恰当的以及意思更为准确的一般性术语。——既然“准契约的义务”这个为罗马法学家们所采用的表述，等同于“异常的义务”，或等同于“混杂的责任”，也就是说，被附加在那些事实之上的责任或者特许权，既非契约，亦非不法行为。并且，那被附加在那些事实之上的既非契约亦非不法行为的责任或者特定之人的权利，不能被归入两类主要事实中的任何一种，而特许权却是可以被分别归入这两类主要事实的。“责任（《学说汇纂》里讲），要么是依据契约而产生的，要么是因为不法行为而产生的，要么是因为法律所规定的其他原因而产生的。”——对准契约与虽然默示但却是真正契约之契约的混同，因此，毫无疑问不能归咎于罗马法学家们。但是在现代的法学家们那里（我无法去推测究竟是怎样的），这种惊人的混淆却是经常发生的。确乎无疑的是，它正是绝大多数胡言乱语与混乱说法产生的原因，也正是这些胡言乱语与混乱说法，为那些协议的性质笼罩上了一层几乎无法澄清的含糊性。


 [62]
 在关于初始契约的问题上，近来的那些研究政治政府与政治社会的德国著作家们所用的概念或者语言，我建议有心的读者去参考如下一些著作。（1）康德的《法的形而上学原理》，在关于初始契约的问题上，请参阅“国家法”一章的开头部分。（2）莱比锡大学克鲁格教授所编纂的一部非常好的《哲学词典》，关于初始契约的部分，请参阅“国家起源”条。（3）同一所大学的鲍利梯兹教授所撰写的《对政治科学的一个说明》，这是一个八开五卷本的非常精湛而有益的著作。关于初始契约的部分，请参阅“国家与国家法”一章。（4）奥地利政府的一位出色官员弗雷·冯·詹兹的《历史杂志》，1799年11月号。 因为，在德国，我刚才在正文中所提及的那个流畅明晰而又圆融自治的理论，并不仅仅是为一些大学教授、研究政治学与法学的形而上学的玄思者们所坚持。詹兹曾经无比确信地告诉我们，初始契约（意指的是同样的关于初始契约的理论）正是政治科学的基石。也就是说，没有一个对初始契约的正确概念，对于任何政治科学中所出现的问题或者难题而言，都不可能会有正确的判断。他认为，“初始契约是一般政治理论的基石。从这一基石出发，我们才能正确理解政治科学的问题，以及任务”。不仅如此，他还认为，这个同样的关于初始契约的理论，也许是最新德国哲学的最为幸运的收获。就它作为最新德国哲学最为美好的收获而言，它就是初始契约的原意，虽然这个初始契约从来都没有被做出过，但它仍然是政治政府与政治社会的基石。——虽然我非常敬仰德国的文学，并且非常尊敬德国的学者，但对于德国哲学的那种模糊不清而又云山雾罩的倾向，我仍然只能表示遗憾。


 [63]
 主权政府中法律政府与事实政府之间的区别


 [64]
 对实在法的一个一般性定义，或者对那能够将实在法与非实在法区分开来之本质特征的一般性陈说。在前面的演讲中，对于实在法的这个定义一直被作为一个预设而明示地或者默示地充斥于几乎所有篇幅之中。但是，这个定义仅仅是接近于一个完整的或者最为准确的定义而已。它必须经过某些特定的修正，我在这里即将简明扼要地提出这些修正。因此，前述演讲中试图对法学范围所作的界定，仅仅是接近于一个完善的或者最为准确的界定而已


 [65]
 从作者的语气可以看出，他打算在此处插入这么一句“关于事实政府与法律政府的注释”，以及“关于主权政府的权力以及根据神法而合乎法律的政府或者非合乎法律的政府的注释”。以及关于人民主权的注释。他好像打算将这里的主题与第二讲里已经被处理过的结论结合起来。——S.A.


 [66]
 对前述关于政治上的独立社会的一般性定义所存在明显缺陷的一个解释


 [67]
 如下的一些简明扼要的解释，放在此处应该是非常合适的。 一般而言，一个政治上的独立社会总是领有一个确定的领土范围。由此，当我们设想一个政治上的独立社会时，我们常常是将它设想在那样一种状态之中的。而且，根据为许多著作家们所预设的政治上的独立社会的定义，不管这个定义是明示的还是默示的，（一个特定政府）对一个确定范围的领土的占有，或者所处的具体地理位置，都是此种社会的一个本质特征。但是，这是一个错误，历史向我们展示了许多这样的社会，其领土都是在不断变化之中的。例如，许多曾经入侵罗马帝国在其领土之内定居下来的蛮族国家，在这些国家最终建立起来之前的许多年里，都几乎是居无定所的。


 [68]
 对如下两个观点所作的限定或者说明，也即是，一个主权政府是不能在法律上受到约束的；以及它不能具有针对其臣民的法律权利


 [69]
 针对这一在康德正文中所阐明的分类，奥斯丁先生评论道：“对法律的制订，以及对法律的执行，必定是不同的程序。但是，对于这样两个程序应该分属不同的人来执行，又有什么必要呢？”


 [70]
 委任代表的权力，通常被称为是政治自由，也即是，一部分的主权。——康德。 图表二所提及之康德著作中的篇幅，是这样结尾的： “然而政权方式比起国家形式来，对于人民却是无比地更加重要（在很大程度上也要以它对这一目的或多或少的适宜性究竟如何为转移）。但是，代议制体系如果能符合权利概念的话，便属于那种政权方式，因为唯有在代议制体系中共和制的政权方式才有可能，没有代议制体系则它（无论体系可能是什么样的）就是专制的和暴力的。古代所谓的共和国没有一个是认识到这一点的，于是它们就势必会都解体为专制主义，那在唯予一人的最高权力之下还算是一切专制之中最可忍受的一种呢。”（康德，《论永久和平》，第29页。）


 [71]
 本段译文采用了何兆武先生的译法，参见康德：《历史理性批判文集》，何兆武译，北京：商务印书馆，1990年版，第109～110页。 在一个注释中，康德在这里提及了蒲伯那句广为引用的诗句，并把它翻译成“领导得最好的那种，就是最好的”。康德认为，如果蒲伯这句话“要说的是：领导得最好的政权就是领导最好的，那么蒲伯（用斯威夫特的话来说）就是咬破核桃尝到了蛆。然而，如果它的意思是说，领导得最好的政权也会有最好的政权方式，也就是国家体制，那就大错特错了；因为好政权的例子一点也证明不了政权方式。有谁当政能比铁图斯和马尔库斯·奥勒里乌斯更好？可是他们一个留下了一个多米提安，另一个则留下来了一个柯莫多斯作继承人。”


 [72]
 根据何兆武先生的意见，康德对斯威夫特的话证引有误，斯威夫特[Jonathan Swift，1667～1741]是英国小说家，他的著作《桶的故事》中有这样一段话：“智慧就是一只母鸡，我们必须珍重考虑它那咯咯乱叫，因为它又下了一个蛋；然而最后它又是一枚核桃，除非你能仔细判断选择，不然它会费掉你一颗牙而不过是给你一条虫。”[《散文论著集》，伦敦，1900年，第1卷，第55页。]另外，此处萨拉对蒲伯[Alexander Pope，1688～1744，英国诗人]那句诗的引用是不完整的，而康德的引用则是完整的，完整的为“让蠢人去争论最好的政权吧，领导得最好的那种就是最好的”。参见康德：《论永久和平》，第29页。本段译文采用了何兆武先生的译法，参见康德：《历史理性批判文集》，何兆武译，北京：商务印书馆，1990年版，第109～110页，注释1。——S.A


 [73]
 民主政府，或者多数人统治的政府，必然是独裁的或者专制的。——康德注。


 [74]
 立法权=主权。因此，没有任何共和政体里（或者混合政体里的）那号称所谓主权者的政府是真正的主权者。它只不过是与市民中的一部分活跃分子共同构成主权者而已。作为摄政者（当仅就其自身来考虑时），它不过是那联合主权者的主管大臣而已。这是奥斯丁的注释。


 [75]
 在正文里，康德说，“结束，然而并不是真正的结束”。显然，这是针对所有普遍参政方案的例外情况而言的。——S.A.


 [76]
 市民中的积极分子对主权的分享被称为政治自由。——康德


 [77]
 参见克鲁格氏著第4卷，第36页，以及鲍利梯兹氏著第1卷，第173页以下。
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