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前言

法律英语证书(Legal English Certificate，简称LEC)全国统一考试旨在为国家机关、涉外企事业单位、律师事务所等提供招募国际性人才的客观标准，同时督促国内法律从业人员提高专业英语水平。LEC考试的题型、考查内容与美国律师资格考试相近，同时又突出了法律英语语言运用特色，并结合中国实际增加了法律英语翻译测试。公检法机关和企事业单位涉外法务工作人员，从事涉外法务的律师、公司法律部门的从业人员，高等院校法律、英语、经贸、国际关系等专业学生，愿意从事法律英语教学的教师以及社会上一切法律英语爱好者均可报名参加LEC考试。LEC考试每年两次，分别在5月和11月的最后一个星期六举行。有关考试信息请关注LEC考试官方网站:www.lectest.com。

众所周知，美国法是英美法系的典型代表，其法律体系完整、内容丰富，既有传统的普通法，又有新兴的成文法;既有统一的联邦法，又有各州的法律。同时，美国法在世界范围内影响深远，学习研究美国法意义重大，这不仅表现为许多国家都在研究美国的法律规则，借鉴其成熟做法，还表现为许多国际公约也参照美国法的理念、原则、规则制定。

因此，本书主要选取了美国法案例作为阅读理解材料，希望读者通过研读这些部门法的经典案例，学习权威、实用的美国法律知识，掌握地道、纯正的法律英语。本书具有以下特点:

首先，编者参考了大量的美国原版法学书籍，包括美国法学院教材及大量判例，力求实现教材内容的权威性和丰富性。

其次，本书选取了极具代表性的英文案例。英美法系是判例法系，无论是法官还是律师都特别注重对判例的研究，因此学习美国法不能绕过案例。通过研究案例，了解法官判案推理过程和有关法律、法规的适用，更有利于学习标准的法律英语，也更容易掌握美国法的精髓。本书选取了十几个经典案例，以期最大程度地展现美国法原貌。

再次，本书在每个案例的后面都附有问答练习题，以期帮助读者检查自己学习研读案例的程度水平。

本书由法律英语证书(LEC)全国统一考试指导委员会组织专家编写，它不仅为欲参加LEC考试的考生提供了系统权威的复习指南，也是为全国高等院校学生学习法律英语所精心编写的精品系列教材之一。

书中不当之处，敬请同仁指正。

张法连

2013年8月
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Sources of Reading Materials Used in This Book



Unit 1　Introduction to Legal Reading Skills

美国法案例阅读简介


一、典型的美国法案例通常有哪几部分组成?


1.案例名称(Case Name) ;例如:Marbury v.Madison (马伯里诉麦迪逊)，v is short for versus．是“诉”的意思。

2.判决法院(Court rendering the opinion) ;例如:New Jersey Supreme Court (新泽西最高法院)。

3.卷宗号;案号(Citation) ;例如:93 N．J324，461 A.2d 138 (1983)，这说明该案出自《新西汇编》第93卷，第324页，以及《大西洋汇编》第二辑第138页，该案判决于1983年。此处，A是Atlantic Reporter的缩写。像这种指明两个或两个以上出处的卷宗号叫作:“平行卷宗号”，其英语表达为“parallel citation”，意思是“An additional reference to a case that has been reported in more than more reporter．”广义上卷宗号包括上述一、案例名称;二、判决法院。

4.主审法官姓名(Justice wrote the opinion)。

5.判决书(opinion:stating the issue raised，describing the parties and facts，discussing the relevant law，and rendering judgment．)判决书是整个案例的主体部分，其中包括法律争议(Issue)、双方当事人情况、事实经过、判决采用的相关法律以及判决结果。

判决书的阅读过程之中，要注意以下几点:1.时态方面，主审法官的意见用现在时态，前审法院的意见用过去时态。2.主审法官的意见是法院意见。3.除法院意见外还有两种意见，它们被称为“反对意见”(dissenting opinion or dissent)与“配合意见”(concurring opinion)。Dissenting opinion:opinion offered by a judge disagreeing with the majority panel of judges’conclusion;“反对意见”指不同意大多数法官判决结论之某一法官的意见; Concurring opinion:opinion written by a judge agreeing with the majority’s conclusion but not its reasoning.“配合意见”是指同意大多数法官的意见，但是不同意判决结论的推理之某一法官的意见。

6.法庭投票(Votes of the court)例如在七名大法官审理的情况下，有几名法官的意见是“维持原判”(affirmance)，有几名法官的意见是“撤销原判、发回重审”(reversal and remandment)。


二、什么是citation?


由于卷宗号这一块涉及内容庞杂，这里再逐一特别说明一下。我们首先来看一下《布莱克法律词典》中citation的定义:A reference to a legal precedent or authority，such as a case，statute，or treatise，that either substantiates or contradicts a given position.(p．237) 7th edition.由于a citation is a reference to a legal authority，因此，citation必须要有一个标准，这样以后的参考者才容易检索到。正如《布莱克法律词典》所指出的一样，Citation formats exist for many different types of legal sources including cases，statutes and secondary legal materials.Understanding the basic format for each of these different types of sources will enable the researcher to more independently locate materials in the law library．

案例之中的卷宗号通常包括下列几个部分:

a.案件双方当事人姓名(the names of the parties involved in the lawsuit) ;

b.包含案件全文的汇编卷号(the volume number of the reporter containing the full text of the case) ;

c.该案例汇编的缩写名称(the abbreviated name of that case reporter) ;

d.案例开始的页码数(the page number on which the case begins) ;

e.案件判决年份(the year the case was decided) ;有时还包括

f.案件判决法院(the name of the court deciding the case)。举例说明:Hebb v.Severson，201 P．2d 156 (Wash.1948) .在这个例子当中，Hebb是原告(plaintiff)，Severson是被告(defendant)。我们可以在《太平洋汇编》第二辑201卷第156页(volume 201 of the Pacific Reporter Second Series beginning on page 156)找到这一案例。该案是由华盛顿州最高法院(Washington State Supreme Court)于1948年判决的。


三、如何阅读案例之中的citation?


确定卷宗号之中的缩略码。请对照下列列表，找出缩略码(abbreviation)的汇编全称(full reporter title) .

Abbreviation Title (汉语汇编名称)

EA.Atlantic Reporter大西洋汇编

A.2d.Atlantic Reporter，2d Series大西洋汇编第二辑

Cal.Rep.California Reporter加利福尼亚州汇编

F.Federal Reporter联邦汇编

F.2d.Federal Reporter，2d Series联邦汇编第二辑

F.3d.Federal Reporter，3d Series联邦汇编第三辑

F.Supp.Federal Supplement联邦补充案例

L.Ed.U．S.Supreme Court Decisions，Lawyers’Edition美国最高法院案例汇编，律师版

L.Ed.2d.U．S.Supreme Court Decisions，Lawyers Edition，2d Series美国最高法院案例汇编，律师版第二辑N.E.Northeastern Reporter东北汇编

N.E.2d.Northeastern Reporter，2d Series东北汇编第二辑

N.W.Northwestern Reporter西北汇编

N.W.2d.Northwestern Reporter，2d Series西北汇编第二辑

N.Y.S.New York Supplement纽约补充案例

N.Y.S.2d.New York Supplement，2d Series纽约补充案例第二辑

Pacific Reporter太平洋汇编

2d.Pacific Reporter，2d Series太平洋汇编第二辑

S.Ct.Supreme Court Reporter最高法院案例汇编

S.E.Southeastern Reporter东南汇编

BS.E.2d.Southeastern Reporter，2d Series东南汇编第二辑

So.Southern Reporter南方汇编

So.2d.Southern Reporter，2d Series南方汇编第二辑

QS.W.Southwestern Reporter西南汇编

S.W.2d.Southwestern Reporter，2d Series西南汇编第二辑

U.S.United States Reports美国案例汇编

再举两例说明，例如:Morgan v.United States，298 U．S．468，56 S.Ct 906，80L．Ed.1288 (1936)表示:摩根诉美国，收集在美国案例汇编第298卷，468页开始;最高法院案例汇编第56卷906页开始;美国最高法院案例汇编律师版第80卷1288页开始，1936年判决。For example，a popular name for a Supreme Court case is:Roe v.Wade

Which translates as Plaintiff versus Defendant

原告罗诉被告魏德

The official citation for this Supreme Court decision is:

410 U．S.113

Which translates as Volume 410 United Stated Reports Page 113

410卷美国案例汇编113页

There are several different publishers for legal documents such as court decisions.(Libraries usually only carry one of these published versions．) These publishers may be referred to in parallel citations for this case.

例如，该案的平行汇编是:

93 S.Ct.705

Which translates as Volume 93 Supreme Court Reporter Page 705，g7

第93卷最高法院案例汇编705页4

Or

35 L.Ed.2d 147

Which translates as Volume 35 U．S.Supreme Court Reports，Lawyers Edition，2nd Series Page 147第35卷美国最高法院案例汇编律师版第二辑147页

该案完整的卷宗号(full citation)就是:

Roe v.Wade 410 U．S.113 93 S.Ct.705 35 L.Ed.2d．147 1972

Case name Official citation Parallel citation parallel citation Date of opinion．(屈文生)

1.The Specific Skills of Legal Reading

One of the most important skills in law school is the ability to read a judicial opinion efficiently and accurately.Legal reading is a challenging task for new law students.This is because legal texts are very incomprehensible to novice readers and law schools often don’t spend sufficient time instructing students on how to read legal texts.Legal texts are unique in both their form and structure.Comprehending legal text requires knowledge of legal terminology and an understanding of both case structure and legal theory.In order to read any text well，readers need four types of reading knowledge:1) word recognition; 2) text structure; 3) grammatical knowledge; and 4) reading strategies.We need to understand the reading process more generally.

The first concept readers need is word recognition，which is the set of strategies used to identify words.In order to recognize the words，readers need sufficient background knowledge about the law.However，even if a reader recognizes a word，it does not mean that the reader comprehends its meaning.As we know，legal cases are full of terms that present new and sometimes abstract concepts.A new reader without background knowledge about the law will have a hard time understanding new information in a legal text.

A second concept the legal reader needs is an understanding of“text structure.”Comprehension proceeds more smoothly if the reader understands the organizational structure of the text.For example，the typical judicial opinion contains a synopsis，fact section，issue statement，and holding.A new reader could easily become confused by this unusual structure.

In addition to word recognition and text structure，a beginning legal reader needs grammatical knowledge，which can help the reader understand the relationship among concepts within a sentence.In legal texts，the grammar and syntax are so complex that the reader has to work hard to understand how the sentences fit together.Understanding the complex grammar and syntax used in legal texts presents a significant challenge to the novice legal reader.

Finally，readers need a fourth type of knowledge，referred to as reading strategies.Reading strategies are intentional，flexible，and self—evaluative.It is a set of mental processes used by a reader to achieve a purpose.Novice readers approaching a new type of text for the first time make use of several basic strategies，including underlining，making notes，highlighting，and questioning text.Experts in a field have developed more specialized reading strategies，allowing them to read more analytically and efficiently.For example，a practicing attorney or“legal expert”may synthesize text，hypothesize，and connect with prior knowledge or experience.Here，we will discuss what reading strategies can help law students comprehend legal text most efficiently and accurately.[1]


2.The Structure of a Judicial Opinion

Judicial opinions (also known as legal opinions or legal decisions) are written decisions authored by judges explaining what the case is about，how they resolved the particular legal dispute and an explanation of their reasoning.Modern judicial opinions reflect hundreds of years of history and practice.They usually follow a simple and predictable formula.This section talks through the basic formula.Generally speaking，it starts with the introductory materials at the top of an opinion and then moves on to the body of the opinion.[2]
 The headings used for these sections are:1) Headnote，2) Caption，3) Citation，4) Author of Opinion，5) Facts，6) Issues，7) Procedural History，8) Legal Reasoning/Law of Case，9) Holding/Decision，10) Concurrence/Dissent.


1) Headnote


Headnote is the summary of the key legal points determined by an appeals court，which appears just above each decision in the published reports of cases.Headnotes are useful for a quick scan of the judgment，but they are the editor's remarks and not the court's.Each jurisdiction usually determines whether headnotes are part of the law or only an editorial device to facilitate research.Most headnotes are included by private publishers and do not constitute a part of an opinion.The most notable publisher that employs headnotes is the West Group in the National Reporter System，which publishes cases from practically every jurisdiction.The Reporter of Decisions for the United States Supreme Court also prepares a syllabus for Supreme Court decisions，when feasible，at the time an opinion is issued.The syllabus summarizes the points of law addressed in each case，but does not constitute part of the opinion and does not constitute binding authority.[3]



2) Caption


The caption is the title of the case，which tells you who was involved in the case and reflects the last names of the two sides to the dispute.These two sides are often referred to as the“parties”or as the“litigants”in the case.Usually，the first name identifies who is bringing the court action and the second name is the person against whom action is being brought.For example，if Ms.Smith sues Mr.Jones，the case caption may be Smith v.Jones.In a criminal case，the government brings the case，and the government itself is listed as a party.For example，if the federal government charges John Doe with a crime，the case caption will be United States v.Doe.If a state brings the charges instead，the caption will be State v.Doe，People v.Doe，or Commonwealth v.Doe，depending on the practices of that state.[4]



3) Citation


A legal citation is a reference to legal authorities and precedents such as statutes，cases，regulations and law review articles.Citations are used for arguments in courts，legal textbooks，law review articles and the like to establish or fortify the propositions argued.Citations to legal materials follow a standard format which makes it possible for anyone using a law library to find cited cases，statutes，regulations，and law review articles.Most legal citations consist of three basic parts:1.The name of the case，statute，or article.2.A statement of where the item can be found in a multi—volume set of legal materials written as:volume number，name of publication (or set)，page number.3.The date.[5]


A case citation provides the following pieces of information:the name of the actual case; the physical volumes where the case can be found; the court that decided the case and the year the case was decided.Using the citation to the case Regents of Furman v.Georgia，408 U.S.238 (1972)，let us decode the information provided.Furman v.Georgia is the name of the case.When a lawsuit is originally filed，the case name appears as plaintiff v.defendant.When the case is appealed，the case name usually appears as appellant v.appellee.It should always be underlined or written in italics.408 U.S.238 is the citing of where the case can be found:in volume 408 of the United States Reports，beginning at page 238.Reporters are sets of volumes containing judicial opinions of a case.The year 1972 in the parentheses tells you the year the court decided the case.This is the year in which the decision was delivered by the court and may not be the year in which the case was heard.[6]
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Listed above are the parts of a standard case citation.The citation tells us that a case called Furman versus Georgia was decided in 1972 and can be found in Volume 408 of the United States Reports，starting on page 238.


Samples (Boston College Law Library)



Cases



United State Supreme Court


[image: img]



Lower Federal Court
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“Universal”or“Vendor—Neutral”Case Citation as adopted by the Wisconsin State Bar
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Statutes


Session Law
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Code
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Regulations


As Promulgated
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As Codified
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Law Review Articles
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Some variations:


When using a direct quote from the case，it is important to provide the specific page on which that quote is found.In that case，the citation would have the page added as follows:

Furman v.Georgia，408 U.S.238，240 (1972)

or

Furman v.Georgia，408 U.S.at 240 (1972)

Because federal appeals courts (circuit courts) are found in one of twelve different districts，the specific district is typically added as follows:

Cooper v.Pate，382 F.2d 443 (7th Cir.1967)

Ninety—four federal district courts are spread throughout the country (there is at least one in every state and the more populated states have as many as four) .The specific district should be identified:

Howard v.United States，864 F.Supp.1019 (D.Colo.1994)

A“reporter”is a multi—volume publication where court decisions are found.The full name and abbreviations for the reporters you are most likely to encounter are:[7]


A.＆A.2d

Atlantic Reporter (1st＆2nd Series) (1885—present)

A.L.R.，A.L.R.2d，3d，4th，5th，6th，A.L.R.Fed.，A.L.R.Fed.2d

American Law Reports (case annotations)

Am.Jur.2d

American Jurisprudence，2nd Edition

Cal.Rptr.，Cal.Rptr.2d，Cal.Rptr.3d

California Reporter (1st，2nd，＆3rd Series) (1959—present)

C.J.S.

Corpus Juris Secundum

C.F.R.

Code of Federal Regulations

F.R.，Fed.Reg.

Federal Register (recent issues only)

F.，F.2d，F.3d

Federal Reporter (1st，2nd＆3rd Series) (1880—present)

F.Cas.

Federal Cases (1789—1880)

F.R.D.

Federal Rules Decisions

F.Supp.＆F.Supp.2d

Federal Supplement (1st＆2nd Series) (1932—present)

L.Ed.＆L.Ed.2d U.S.

Supreme Court Reports，Lawyers' Edition (1st＆2nd Series) (1790—present)

N.E.＆N.E.2d

North Eastern Reporter (1st＆2nd Series) (1885—present)

N.W.＆N.W.2d

North Western Reporter (1st＆2nd Series) (1879—present)

N.Y.S.＆N.Y.S.2d

New York Supplement (1st＆2nd Series) (1956—present)

P.，P.2d，P.3d

Pacific Reporter (1st，2nd＆3rd Series) (1883—present)

S.Ct.

Supreme Court Reporter (1882—present)

S.E.＆S.E.2d

South Eastern Reporter (1st＆2nd Series) (1887—present)

So.＆So.2d

Southern Reporter (1st＆2nd Series) (1886—present)

Stat.

United States Statutes at Large

S.W.，S.W.2d，S.W.3d

South Western Reporter (1st，2nd＆3rd Series) (1886—present)

U.S.

United States Reports (1790—present)

U.S.C.

United States Code

U.S.C.A.

United States Code Annotated

U.S.C.S.

United States Code Service


4) Author of opinion


The author of opinion is the name of the judge who wrote the opinion.The name tells you which judge wrote that particular opinion.In most cases，the opinion often simply states a last name followed by the initial“J..”The letter stands for“Judge”or“Justice，”depending on the court.For example，“Hand，J.”refers to Judge Hand，and“Holmes，J.”is Justice Holmes.In those jurisdictions where the judges are not called“judges，”you may see a different initial.For example，some courts call their judges“Chancellors，”so the initial will be a“C”instead of a “J.”You will also see variations like“C.J.”for Chief Judge，“V.C.”for Vice Chancellor，etc.On occasion，the opinion will have the Latin phrase per curiam in place of the judge’s name.This phrase means“by the court，”and generally means that the opinion reflects a common view held by all of the court’s judges，rather than the writings of a single judge.[8]


Let’s get to the body of the opinion.


5) Facts


The facts of the case are probably the most important aspects of a legal case，because law is often highly fact sensitive，which is a fancy way of saying that the proper legal outcome depends on the exact details of what happened.For example，the facts might be that Andy pulled out a gun and shot Bob or maybe Fred agreed to give Sally $ 100 and then changed his mind.Typically，the facts tell you the judges' understanding of the case and what the judge thought was an important aspect of the case that helped the judge reach the decision.If you do not understand the facts，you cannot understand the legal issues the case is presenting either.

There are no particular rules for what facts a judge must include in the fact section of an opinion.Sometimes the fact sections are long，and sometimes they are short.Sometimes they are clear and accurate，and other times they are vague or incomplete.[9]
 However，when you summarize the facts of a case，it is important to keep your summary concise and thorough.Many people have difficulty distinguishing important facts from irrelevant facts.For example，the fact that the defendant is a 33 year—old black male who was beaten close to death by police officers may be very important if the case is about the use of deadly force by police officers and how the police discriminate between blacks and whites.However，if the case is about an illegal search and seizure of this 33 year—old black male，his age，race and the fact that officers beat him may not be as relevant.[10]



6) Issues


Issue is the matter of dispute in a legal controversy or lawsuit.The issue of a case is usually fairly easy to spot.Sometimes the judge writing the opinion will refer to the“issue presented，”“question presented”or“the factual issues”by the case.There is always at least one issue in a case.[11]
 The issue of a case should always be phrased in the form of a question.An example of an issue would be:May a police officer enter a home to search when he hears someone yelling for help?[12]



7) Procedural history


Most state systems and the federal system have three different courts.The lowest court is the trial court.The intermediate courts are called the appellate courts or courts of appeal.There is one state (New York) that names their lowest courts，intermediate courts and highest courts differently than the rest of the states.Their highest court is actually called the Court of Appeals and their intermediate court is called the Supreme Court.After the original court has resolved the case，the losing party may wish to seek review of that decision by filling an appeal before a higher court.Most opinions include a section on the procedural history of the case.You may discuss it within the facts section.Here，we will discuss it as a separate component.

The procedural history usually consists of various motions，hearings，trials，and proceedings that went on in the case before the court that is writing the opinion was asked to resolve the dispute at issue.[13]
 It is very important for understanding the holding (decision) of the case.Some cases have a very short procedural history.These cases start at the trial court level and were immediately heard by the Supreme Court of the state.Other cases have very long procedural histories.The cases that you read from the U.S.Supreme Court could have started in the state trial court，then appealed to the state appellate court，subsequently appealed to the state supreme court and then granted certiorari in the U.S.Supreme Court.In cases such as this，it is very important that you know what each individual court held.As you begin reading a case，it will usually tell you under the title of the case in what court the case has been decided.Always take note of this first，as this will help you figure out the procedural history.[14]



8) Legal reasoning/Law of the case


There are varieties of sources of law in the U.S.legal system.Some cases interpret the Constitution，the founding charter of the government.Other cases interpret statutes，which are written laws passed by legislative bodies such as Congress.Still other cases interpret the common law，which usually refers to the body of prior case decisions，known as precedents that derive ultimately from pre—1776 English law that the Colonists brought over from England.Of all the sources，Constitutional rules trump statutory rules，and statutory rules trump common law rules.Generally speaking，cases of torts，contracts，and property law will mostly interprete the common law.Cases of criminal law will mostly interprete the common law or statutes.Cases of civil procedure will mostly interprete statutory law and the Constitution.

In the judicial opinions，the court must explain why it decided the case the way it did，spell out what precedent it relied on，what facts it considered important.[15]
 For example，courts may justify their decision on grounds of public policy，particularly in common law cases.The idea here is that the court believes that the legal rule it adopts is a good rule because it will lead to better results than any other rule.Courts may also justify their decisions based on the court’s understanding of the narrow function of the judiciary.For example，when a case is governed by a statute，courts may conclude that a result is required because that is what the legislature’s statute says，no matter what the court thinks would be the best rule.Similarly，when past courts have already answered similar questions before，a court may conclude that it is required to reach a particular result because it is bound by past precedents.This is an application of the judicial practice of stare decisis，an abbreviation of a Latin phrase meaning “That which has been already decided should remain settled.”Other courts will rely on morality，fairness，or notions of justice to justify their decisions.In practice，many courts will mix and match，relying on several or even all of these justifications.

In many cases，the law is presented in two stages:first the opinion will discuss the general principles of law that are relevant to the case given its facts.This section might explore the history of a particular field of law or may include a discussion of precedents that are related to the case the court is deciding.This part of the opinion gives the reader background to help understand the context and significance of the court’s decision.Next the court will apply the law to the facts and reach the court’s outcome.This part gets to the bottom line of why the court is ruling for one side and against the other，which is the heart of the opinion.[16]



9) Holding/Decision


The holding is the core legal principle that the case represents.It is the conclusion that the case stands for，the court’s resolution of the key legal dispute that it faced.It usually appears at the end of the main opinion，and tells you what action the court is taking with the case.Sometimes the judge will spell it out by using languages like“we hold that ...”[17]
 An appeals court may affirm the lower court’s decision，upholding it; or it may reverse the decision，overturning it，and remand the case，sending it back to the lower court for further proceedings.When a higher court affirms，it means that the lower court decided right.Words like reverse，remand，and vacate means that the higher court thought the lower court decided wrong.[18]
 If it is on direct appeal from the State trial court，it is easy to determine what the holding is.If the Court of Appeals reversed a decision of the trial court and the Supreme Court now affirms，you need to realize that the Supreme Court is affirming the Appellate Court’s ruling，not the trial court’s ruling.[19]


At the opposite end of the spectrum from the holding of the case is dictum，or，the more common plural form，dicta.Dictum is an abbreviation of the Latin phrase“obiter dictum，”which means“a remark by the way.”Dicta are statements in an opinion that are not actually required to resolve the case before it.The distinction between the holding and dicta can be important because the holding of a case is more important than dicta.In fact，lawyers often try to minimize the importance of language in past decisions by characterizing that language as“merely dicta.”[20]



10) Concurrence/Dissent


When a group of judges get together to decide a case，they vote on which side should win and also try to agree on a legal rationale to explain why that side has won.A majority opinion is an opinion joined by the majority of judges on that court.Most decisions are unanimous，but some cases are not.Whenever there are judges who do not agree with the holding or who do not reach their holding through the same reasoning as the majority opinion，they will write a separate opinion offering a different approach.Those opinions are called“concurring opinions”or“dissenting opinions，”and they appear after the majority opinion.In general，a concurring opinion is an opinion by a judge who would have reached the same result as the majority，but for a different reason.Dissenting opinions are opinions by judges who disagree with the majority’s result entirely.In most cases，dissenting opinions try to persuade the reader that the majority’s decision was simply incorrect.[21]


Concurrences and dissents usually are edited out by casebook authors when they’re not important，just to keep the case from being too long.When they are included，it means that they offer some valuable insights and raised important arguments.In fact，a strong dissent that points out a fatal flaw in the majority’s reasoning sometimes will influence later courts and convince them to decide the same question differently.Occasionally，a dissenting opinion will gain credibility and credence over time and eventually become the majority opinion in later cases，though the evolution may take decades.[22]
 A famous example of where a dissenting opinion paved the way for a majority opinion is Justice Harlan’s dissenting opinion in Plessy v.Ferguson in which he held that the constitution is colorblind and that all citizens are equal before the law.Justice Harlan argued for the Separate but Equal Doctrine to be struck down as unconstitutional，which was eventually achieved 58 years later in Brown v.Topeka Board of Education.[23]


3.Frequently Used Legal Terms in Opinions


1) Types of disputes and the names of participants


There are two basic kinds of legal disputes:civil and criminal.In a civil case，one person files a lawsuit against another asking the court to order the other side to pay him money or to do or stop doing something.An award of money is called“damages”and an order to do something or to refrain from doing something is called an“injunction.”The person bringing the lawsuit is known as the“plaintiff”and the person sued is called the“defendant.”

In criminal cases，there is no plaintiff and no lawsuit.The role of a plaintiff is occupied by a government prosecutor.Instead of filing a lawsuit，the prosecutor files criminal“charges.”Instead of asking for damages or an injunction，the prosecutor asks the court to punish the individual through either jail time or a fine.The government prosecutor is often referred to as “the state，”“the prosecution，”or simply“the government.”The person charged is called the defendant，just like the person sued in a civil case.

In legal disputes，each party ordinarily is represented by a lawyer.Legal opinions use several different words for lawyers，including“attorney”and“counsel.”There are some historical differences among these terms，but for the last century or so they have all meant the same thing.When a lawyer addresses a judge in court，she will always address the judge as“your honor，”just like lawyers do in the movies.In legal opinions，however，judges will usually refer to themselves as“the Court.”


2) Terms in appellate litigation


An appellate opinion is the decision outcome of the appeal.An“appeal”is a legal proceeding that considers whether another court’s legal decision was right or wrong.After a court has ruled for one side，the losing side may seek review of that decision by filing an appeal before a higher court.The original court is usually known as the Trial Court and the higher court is known as the Appellate Court or Court of Appeals.

A single judge presides over trial court proceedings，but appellate cases are decided by panels of several judges.For example，in the federal court system，run by the United States government，a single trial judge known as a District Court judge oversees the trial stage.Cases can be appealed to the next higher court，the Court of Appeals，where cases are decided by panels of three judges known as Circuit Court judges.A side that loses before the Circuit Court can seek review of that decision at the United States Supreme Court.Supreme Court cases are decided by all nine judges.Supreme Court judges are called Justices instead of judges; there is one“Chief Justice”and the other eight are just plain“Justices.”Technically they are“Associate Justices，”but everyone just calls them“Justices.”

During the proceedings before the higher court，the party that lost at the original court and is therefore filing the appeal is usually known as the“appellant.”The party that won in the lower court and must defend the lower court’s decision is known as the“appellee.”Some older opinions may refer to the appellant as the“plaintiff in error”and the appellee as the“defendant in error.”Finally，some courts label an appeal as a“petition，”and require the losing party to petition the higher court for relief.In these cases，the party that lost before the lower court and is filing the petition for review is called the“petitioner.”The party that won before the lower court and is responding to the petition in the higher court is called the“respondent.”[24]


4.Speed and Comprehension


1) Reading groove


Reading law cases is slow going.Developing reading habits takes conscious effort.The best way to develop healthy reading habits in law is to think consciously about what you are reading and how you are reading it.The following introduces you some reading strategies.Try them as you learn to read law cases.[25]


Firstly，create a reading environment.Creating an environment in which you learn best is a basic requirement for your success.Make sure that find the optimal physical space for your learning environment and read when you are most alert.Secondly，avoid multitasking.Students invariably believe they can multitask when studying.But numerous studies show that doing two or more things at once leads to doing both more poorly.Task switching，such as responding to instant messages while reading，also requires your brain to reorient itself and leads to inefficiency.So avoid studying on the computer with instant messaging open or in front of the television where the rapidly changing visuals are specifically designed to draw your attention.Finally，calculate reading speed and limited reading time.It’s hard to improve without knowing your baseline.Track the amount of time it takes you to read a case.Set a timer for that time and be strict with yourself and read against the deadline.Then try to speedup.Set your timer for slightly less time than it should take and keep reducing the time gradually every day.[26]



2) Preview—do—review learning strategy


There are two ways to measure effective reading-speed and comprehension.Generally，the more speed you have，the lower your comprehension.However，if you are familiar with the subject matter or know the author well，then you can generally pick up the pace of the reading without sacrificing comprehension.Experienced readers usually maximize their comprehension and speed by previewing the reading，doing the reading，and then reviewing the reading.This is the reading strategy that we will introduce to help you achieve the goal of effective reading.

Pre-reading gives you an edge by building comprehension into the equation，thus you start out knowing a few things about the case before actually reading.It gives you the gist of the case to determine whether to skim，skip or thoroughly read a case.This dramatically reduces the time you spend reading unnecessary material.Pre-reading consists of the following steps.Firstly，read the case name and the story line.Skim the case quickly for the basic story line.Connect the story to the subject you are studying.[27]
 Secondly，read the first paragraph or two to understand who the parties are and the issue that brought them to court.Most cases will give the procedural history，parties and issues in the first two paragraphs.Thirdly，read the first sentence of each paragraph.By reading every topic sentence of every paragraph，get an idea of the structure and general direction that the case is going towards.Finally，read the last paragraph or two in order to understand the holding and disposition of the case.Not every holding will be given in the last two paragraphs，but the author usually will sum up the ideas of the case as a conclusion in the final paragraphs.

Skipping，skimming and reading are the typical reading skills can be used as you read.As a result of pre-reading，you can determine which paragraphs you can skip altogether.Judges often trace the development of a rule from the common law beginnings to its passage by the legislature.Since the casebook usually groups similar cases together，you will find yourself going through the same historical beginnings many times over.At some point，you can just skip this material altogether.Although it sounds counter-intuitive，skipping can actually increase overall comprehension.Here are some typical paragraphs that you can skip:1) Discussion of the historical basis of a rule that has already been discussed in a previous case.2) Ancillary legal concepts that are not relevant to the legal concept being discussed.3) Examples of a principle that you already understand.Skimming means you are reading everything lightly-giving it the once over.In skimming，you don't read every word，but you do scan every sentence.Instead of reading words as a single element，you read phrases.Use skimming when you are basically familiar with the material but need more information than what you got out of the overview.Reading doesn't mean that you have to read every word.For most people，the mind is quicker than the eye.The mind typically gets bored if you read every word.By training your eyes to go quickly over each sentence，you can learn to read faster.It takes practice，and it's beyond the scope of this book to offer exercises in speed reading cases.

As with other reading material，the best way to read a court case is to read the entire case and then take notes as you reread.Court cases present an extra challenge for two reasons:the unfamiliar legal terminology and the difficulty in determining what is important and what can be ignored.As you read the case，answer the following questions.Take notes in the margins if this helps you:

1) Begin with the name and citation of the case.

2) Is this case being decided by a trial court or an appellate court?

3) In the original case，who was the plaintiff and who was the defendant?

4) What was the original complaint?

5) What were the facts that led to the complaint?

6) What was the trial court's decision?

7) What are the legal questions/issues that are being raised on appeal?

8) What is the present court's decision? Is the original decision affirmed，reversed，or remanded?

9) What rule or test is the court using to decide the outcome? This will relate to the legal question that must be decided.

10) What reason does the court give for using this rule?

Sometimes the court makes your job easier and says“The issue before the court is”or“we apply the following test.”Other times you have to reread the case a few times to figure out what the issue or rule is.[28]


Briefing a case is writing your own summary of a case that you have read.It is an important way of review.Case briefing helps you understand how courts and lawyers analyze a given fact pattern in light of rules of law and the policies behind those rules.It also helps you read cases effectively，efficiently，and with understanding.P-FIRAC is a basic case briefing formula.It should reflect a basic understanding of the following common elements:

1) How this case came before this court (procedure) .

2) What facts gave rise to this dispute (facts) .

3) What this dispute is about (issue) .

4) What pre-existing rule of law governs this dispute (rule) .

5) How and why the court applied the pre-existing rule to the facts of this case (application) .

6) What conclusion the court came to (conclusion/holding) .[29]
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Unit 2　Administrative Law

Generally speaking，most countries that follow the principles of common law have developed procedures for judicial review that limit the review ability of decisions made by administrative law bodies.Often these procedures are coupled with legislation or other common law doctrines that establish standards for proper rulemaking.Administrative law may also apply to review of decisions of so-called semi-public bodies，such as non-profit corporations，disciplinary boards，and other decision-making bodies that affect the legal rights of members of a particular group or entity.

While administrative decision-making bodies are often controlled by larger governmental units，their decisions could be reviewed by a court of general jurisdiction under some principle of judicial review based upon due process (United States) or fundamental justice (Canada) .Judicial review of administrative decision，it must be noted，is different from an appeal.When sitting in review of a decision，the Court will only look at the method in which the decision was arrived at，whereas in appeal the correctness of the decision itself will be under question.This difference is vital in appreciating administrative law in common law countries.

The scope of judicial review may be limited to certain questions of fairness，or whether the administrative action is ultra vires.In terms of ultra vires actions in the broad sense，a reviewing court may set aside an administrative decision if it is patently unreasonable (under Canadian law)，Wednesbury unreasonable (under British law)，or arbitrary and capricious (under U.S.Administrative Procedure Act and New York State law) .

The powers to review administrative decisions are usually established by statute，but were originally developed from the royal prerogative writs of English law，such as the writ of mandamus and the writ of certiorari.In certain Common Law jurisdictions，such as India or Pakistan，the power to pass such writs is a constitutionally guaranteed power.This power is seen as fundamental to the power of judicial review and an aspect of the independent judiciary.

In the United States legal system，many government agencies are organized under the executive branch of government，rather than the judicial or legislative branches.The departments under the control of the executive branch，and their sub-units，are often referred to as executive agencies.The so-called executive agencies can be distinguished from the many important and powerful independent agencies that are created by statutes enacted by the U.S.Congress.Congress has also created Article I judicial tribunals to handle some areas of administrative law.

The actions of executive agencies and independent agencies are the main focus of American administrative law.In response to the rapid creation of new independent agencies in the early twentieth century，Congress enacted the Administrative Procedure Act (APA) in 1946.Many of the independent agencies operate as miniature versions of the tripartite federal government，with the authority to“legislate”(through rulemaking; see Federal Register and Code of Federal Regulations)，“adjudicate”(through administrative hearings)，and to “execute”administrative goals (through agency enforcement personnel) .Because the United States Constitution sets no limits on this tripartite authority of administrative agencies，Congress enacted the APA to establish fair administrative law procedures to comply with the requirements of Constitutional due process.

STATE EMPLOYEES' RETIREMENT SYSTEM v.INDUSTRIAL ACCIDENT COMMISSION ET AL.97 Cal.App.2d 380，217 P.2d 992


SPARKS，Justice pro tem.


This is a proceeding upon writ of review of a death benefit award made by the Industrial Accident Commission in favor of the widow and three minor children of Karl Lund，deceased.Petitioner State Employees' Retirement System seeks an annulment of the award，on the grounds that respondent Commission had acted without and in excess of its powers and that the evidence was insufficient to justify the findings of fact.

The decedent，Karl Lund，was employed as a game warden by the Department of Natural Resources.As such an officer his duties were to enforce the provisions of the Fish and Game Code，and in so doing he had no regular or prescribed hours of duty.At times he was required to go on night patrol and to station himself in isolated areas where infractions of the Fish and Game Code might occur.An automobile equipped with a two—way radio was furnished him by his employer.The car was also so equipped that it might be converted into a bed，and it was permissible for him，while on night patrol，to sleep in the car.

On June 13，1948，the deceased went on duty at 10:00 o'clock in the morning.According to the entries in his diary he went on patrol to Napa State Hospital，Soscal，thence to Cuttings Wharf，Brown's Valley to Oakville night patrol Trinity Road.At 2:58 p.m.on the 13th Lund reported by radio to the sheriff's office that he was in service.No further reports were received from him.On the 14th，Lund not having returned or checked in by radio，a search was made for him.At a point sixteen or eighteen miles from Napa，the car furnished Lund by the State was found.It was parked about twenty feet off a side road，facing into a hill.This side road was a slight distance from the Oakville—Trinity Mountain road.It was in‘wild’country and where，according to Lund's superior officer，apprehensions were made of violators hunting deer at night with spotlights.About twelve feet to the rear of the State car there was another automobile parked.Investigation revealed that the interior of the State car had been converted into a bed，and on this bed were found the dead bodies of Karl Lund and of a woman，Chelsea Miami.The bodies were clad respectively only in shorts and panties and were partially covered by a blanket.The ignition switch，radio and heater of the car were all turned on and the gasoline tank was empty.All of the doors and windows were closed with the exception of one side wingwindow which was slightly open.Lund's clothes，boots and gun were in the back of the car and under the seat.The deaths were attributed by the coroner to carbon monoxide poisoning，the vapor of which apparently had infiltrated into the car from the running motor and been inhaled while the deceased were lying on the bed.Approximate time of death was fixed as between 1:00 and 3:00 a.m.of June 14th.Herminia Miami，the sister of Chelsea，testified that Chelsea had received a telephone call at their home from Lund shortly before 9:00 p.m.; that he had asked Chelsea to meet him，and within a few minutes after receiving the call Chelsea had changed to slacks and left in her own car.

There was no rule or regulation of the Department by whom Lund was employed which prohibited any of the game wardens，while on duty，from having company.

Upon the facts adduced at the hearing，summary of which has been given above，respondent Industrial Accident Commission made its finding that Karl Lund had sustained injury occurring in the course of and arising out of employment proximately causing his death from inhalation of carbon monoxide fumes.A petition for rehearing was granted by respondent Commission，and after a further hearing respondent affirmed its findings of fact theretofore made.

Petitioner contends that these findings are irrational for the reason that the evidence shows that deceased met his death while on a personal adventure and that in so doing he had deviated from the scope of his employment and from his duties as fish and game warden.

In reviewing the evidence we are not permitted to substitute our views for those of the Commission and annul an award unless there is no substantial evidence to support the findings and order.Riskin v.Industrial Accident Comm.，23 Cal.2d 248，254，144 P.2d 16.On the contrary，we are required to indulge all reasonable inferences which may be drawn legitimately from the facts in order to support the findings of the Commission，and in doing so all that is required is reasonable probability; not absolute certainty.Pacific Employers Ins.Co.v.Industrial Accident Comm.，19 Cal.2d 622，122 P.2d 570，141 A.L.R.798; Pacific Indemnity Co.v.Industrial Accident Comm.，28 Cal.2d 329，339，170 P.2d 18.It is the duty of a reviewing court to search the record to discover whether the evidence is reasonably susceptible of the inferences drawn by the Commission in support of its conclusion，and upon favorable discovery to affirm the award.Coborn v.Industrial Accident Comm.，31 Cal.2d 713，192 P.2d 959.Neither may the award be annulled because there are two conclusions which fairly may be drawn from the evidence，both of which are reasonable，the one sustaining and the other opposing the right to compensation.George L.Eastman Co.v.Industrial Accident Comm.，186 Cal.587，200 P.17; Western Pac.R.R.Co.v.Industrial Accident Comm.，193 Cal.413，224 P.754; Hartford Accident＆Indemnity Co.v.Industrial Accident Comm.，202 Cal.688，262 P.309，58 A.L.R.1392; Bethlehem Steel Co.v.Industrial Accident Comm.，70 Cal.App.2d 382，161 P.2d 59.Nor may an award be rejected solely on the basis of moral or ethical considerations.

Measured by these rules we note in reviewing the record the following facts and circumstances in support of respondent's findings:That Lund，as a fish and game warden，had no regular or fixed hours of employment; that frequently he did patrol duty at night for the purpose of intercepting violators of the fish and game laws; that the last entry in his diary sets forth his itinerary for the 13th and concludes，“to Oakville night patrol Trinity Road;”that his diary also discloses that he had been on night patrol on the preceding evening.His death having occurred between 1:00 and 3:00 a.m.does not therefore justify any conclusion that it happened outside of the hours of his employment.As to the place of his death，the evidence shows that he had stationed himself in a territory which was under surveillance for the illegal spotlight killing of deer.The two-way radio with which the car was equipped was turned on so that Lund could not only have received messages from headquarters，but if need be could have sent them.While on such duty he was not only permitted to，but it was contemplated that he could convert the car into a bed (for it was so equipped)，and that he might retire thereon or sleep.There was no rule that forbade his having company while on duty.The testimony of Captain Shea in this regard is as follows:

［Mr.Faulkner］Q.Now，would you—is there any order or rule or regulation of the department that prohibits you，while you're sitting there in your car or stationed in your car or in bed in your car，from talking to anybody that comes along? A.Definitely not.

Q.Is there any rule or regulation prohibiting that person from getting into the car and sitting down with you，having a smoke or a chat? A.No，there isn't.

Q.Is there any rule or regulation of the department that prohibits you or any of the men，any of the game wardens，from—while on duty—from talking or entertaining or enjoying the company of other people? A.No，there's no regulation to that effect.

Q.No rule against it? A.No rule against it.

And finally，his death was occasioned from carbon monoxide poisoning from the use of equipment furnished him by his employer.

From this and other facts and circumstances in the record，we cannot say there was not substantial evidence to support the findings of the Commission，or that the findings were irrational.In doing so we are well aware of the contrary inferences which might have been drawn from the same set of facts.The secluded spot in a remote area could have been selected by Lund for its advantages as a rendezvous in which to conduct an illicit love affair.The manner in which the cars were parked，the state of partial dishabille in which the bodies were found，the fact that Lund had divested himself of his uniform and placed his gun and boots underneath the seat，all are circumstances from which the trier of facts might have reasonably concluded that he had either abandoned or deviated from his duty.However，as stated above，it is not our province to resolve these facts or to substitute our own views for those of the Commission.Lund，while acting in the scope of his employment，was permitted to drive to isolated spots where game violators might be found.It was a matter of discretion with him whether or not at such times he converted the car into a bed and slept.In so doing he was acting within the course of his employment.California Casualty Indemnity Exchange v.Industrial Accident Comm.，5 Cal.2d 185，53 P.2d 758.There was no rule which forbade him from having company while on duty，and the presence of a woman in the car with him does not necessarily compel a conclusion that he had thereby either abandoned his employment or deviated therefrom.

There being a choice between two inferences reasonably deducible from the evidence，we cannot say that the Commission acted without or in excess of its powers or that its findings of fact were unreasonable.

The award is affirmed.



Exercises




Discussing the following topics:


1) What is the issue of the case?

2) On what grounds，did the petitioner seek an annulment of the award?

3) What finding did the respondent make upon the facts adduced at the hearing?

4) What is the holding of the District Court?

5) Why neither awards may be annulled?

UNITED STATES OF AMERICA EX REL.GEORGE EXARCHOU v.JOHN L.MURFF，DISTRICT DIRECTOR OF IMMIGRATION AND NATURALIZATION AT THE PORT OF NEW YORK 265 F.2d 504


CLARK，Chief Judge.


This is an appeal from a decision of the district court dismissing a writ of habeas corpus suspending relator's deportation.Relator concedes that he illegally entered the United States in 1945 without an immigration visa and hence is deportable.In this proceeding he seeks to establish his eligibility for a discretionary grant of voluntary departure，which will allow him to re-enter this country lawfully at a later date.Inasmuch as he first petitioned the Immigration and Naturalization Service for this relief in 1949，his rights under the then in force s 19(c) of the Immigration Act of 1917 as amended，former 8 U.S.C.155(c)，are preserved by the savings clause in 405 of the 1952 Act，8 U.S.C.1101 note.U.S.ex rel.Zacharias v.Shaughnessy，2 Cir.，221 F.2d 578; U.S.ex rel.Partheniades v.Shaughnessy，D.C.S.D.N.Y.，146 F.Supp.772.

On two occasions the Immigration and Naturalization Service has found Exarchou qualified for the relief he now seeks.In March 1951，following the initial determination of his deportability，it recommended that his deportation be suspended.And again in 1953，after Congress had failed to pass the necessary concurrent resolution approving this recommendation，the Service granted him permission to depart from the country voluntarily.But prior to his departure the case was reopened upon the complaint of Exarchou's wife，charging him with infidelity，and her request to withdraw her petition in his behalf.A hearing was held in June 1953，at which it appeared that the wife had become reconciled to her husband; but no findings of fact were made，as it was agreed that decision was to wait upon the results of a neighborhood investigation of relator by the Service.Later further hearings were held，and at their conclusion the Special Inquiry Officer，reversing the Service's earlier position，found that Exarchou had not sustained his burden of proof as to good moral character and hence was ineligible for the exercise of discretion which would allow him to depart voluntarily.This decision was affirmed by the Board of Immigration Appeals，and to it the Board has adhered in the face of several petitions to reconsider.In 1954 relator became estranged from his wife，and she obtained a divorce on grounds of desertion in the fall of 1956.He has since remarried，however，and apparently is eligible for the relief he seeks but for the Service's rejection of his proof of good moral character.This adverse ruling was based on evidence as to relator's conduct in 1954 shortly after his first wife and he had separated.It seems that he then resided for a time at the home of a divorcee who lived with her two sons and her mother.Relator testified that，although he occasionally took this woman dancing in the evening and contributed money toward the rent of her home; their relationship was merely one of friendship and was not adulterous.She refused to answer questions at the 1956 hearing upon Fifth Amendment grounds; and there is no testimony at all contradicting relator's claim.

Relator，not the Immigration Service，has the burden of proof on the issue of his good moral character.Brownell v.Cohen，102 U.S.App.D.C.107，250 F.2d 770.And indeed the ultimate decision whether or not to allow a deportable alien to leave the country voluntarily is committed to the discretion of the Attorney General and his subordinates.U.S.ex rel.Hintopoulos v.Shaughnessy，353 U.S.72，77 S.Ct.618，1 L.Ed.2d 652; U.S.ex rel.Accardi v.Shaughnessy，347 U.S.260，74 S.Ct.499，98 L.Ed.681.But in all respects the denial of a petition for voluntary departure must not be arbitrary or capricious.U.S.ex rel.Hintopoulos v.Shaughnessy，supra，353 U.S.72，77，77 S.Ct.618，1 L.Ed.2d 652; U.S.ex rel.Frangoulis v.Shaughnessy，2 Cir.，210 F.2d 572，574; U.S.ex rel.Partheniades v.Shaughnessy，supra，D.C.S.D.N.Y.，146 F.Supp.772.As we have already noted，the Service on two previous occasions granted relator discretionary relief similar to that which he now seeks.We do not think the evidence is sufficient to justify the Service's present shift of position as to Exarchou's good moral character.

There is no doubt of the difficulties both for the administrative agency and for the courts in the determination of questions of this kind，depending on nuances of impressions as to human behavior，where outside witnesses are not available，and turning often on moral judgments unrealistic in modern society.Certainly here we cannot say that the agency，together with its appellate boards，has not accorded the relator fair and ample procedures; its many and patient hearings are commendable.But they also must reflect an inner doubt which their change of position suggests.Here they have convicted relator necessarily wholly on his statement and through application of a rigid rule of presumption.But presumptions as to facts should be only a reasonable substitute for definite proof; in other words，they should point to probabilities.Here we think the result departs from that standard.

As the Service concedes，no inference may be legally drawn from the refusal of the woman at whose home Exarchou briefly resided in 1954 to testify.United States v.Maloney，2 Cir.，262 F.2d 535，537.Actually the record indicates that avoidance of embarrassment was probably a stronger factor in her refusal than fear of self—incrimination.She had remarried by the time of the hearing and stated frankly that she was annoyed at being drawn into the proceedings and had sought and obtained advice as to means—which she took—to eliminate herself from a dispute in which she had no concern or interest.Exarchou's first wife did not testify at all after a hearing in 1954，nor was her actual testimony adverse then.Her only adverse comments were contained in her rambling，accusatory letter written when domestic ties between them were strained.Even if we overlook its hearsay quality we do not believe weight should attach to a letter written under such circumstances.

Hence the Service was thrown back completely on Exarchou's own testimony as to his conduct during the period in question.Perhaps the most doubtful fact here was the amount of money he admitted to having paid the woman，more than would be a reasonable rent under the circumstances.But he seems generally to have been free with his money.Beyond this his denials of adulterous conduct were steady，persistent，and unshaken.They would appear consistent with the surrounding facts and circumstances he disclosed.When he stayed with her he slept on a sofa in the living room.She slept in her bedroom on the second floor with a small son aged seven at the time of the hearing，and the other two bedrooms were occupied one by her mother and the other by her elder son of college age.Thus opportunity would seem not wholly propitious.These circumstances are quite different from those in Preisler v.United States，2 Cir.，238 F.2d 238，certiorari denied 352 U.S.990，77 S.Ct.387，1 L.Ed.2d 368，relied on by the respondent.There a panel of this court，including the writer of this opinion，though that the circumstances of past history and present opportunity affecting the principals were not such as to repel the principals were not such as feel that they are unless，indeed，we must go so far as to hold that any stay under the roof of a married lady inevitably signifies adultery.

It is course true that questions of a witness' credibility must be left to the administrative fact finder.Ng Fung Ho v.White，259 U.S.276，42 S.Ct.492，66 L.Ed.938.Here，however，the Special Inquiry Officer's report demonstrates incredulity not of the witness，but of the story itself.The Officer simply did not believe it possible that a man who behaved like relator could not have been committing adultery.We do not think this finding of impossibility accords with the facts of human life.Moreover，we are disturbed by the insistence in the decision upon the appearance of good moral character.The statute makes good character itself，not a reputation for it，the finding necessary to the Service's decision.Preisler v.United States，supra，2 Cir.，238 F.2d 238，certiorari denied 352 U.S.990，77 S.Ct.387，1 L.Ed.2d 368.Thus we cannot accept the Service's alternative conclusion that，even if Exarchou truthfully described his conduct，“a married man is not free to carry on such a relationship and still be considered one of good character.”

We conclude only that Exarchou has sustained his burden of establishing good moral character under s 19(c) of the Immigration Act of 1917，former 8 U.S.C.155(c)，and is entitled to further consideration of his application.Whether any other factors may warrant the Service in not following its 1951 and 1953 grants of discretionary relief to Exarchou is not now before us.

The decision of the district court is reversed，and the case remanded for the granting of the writ.



Exercises




Discuss the following topics:


1) What is the issue of this case?

2) What is the opinion of the Court of Appeals?

3) The Immigration and Naturalization Service granted the Relator—Appellant Permissions twice for relief he now seeks．What are they?

4) What is the decision of the Special Inquiry Office upon the investigation of Immigration and Naturalization Service?

5) Why did the court reverse the shift of position of the Service?


Unit 3　Antitrust Law

Competition law，known in the United States as antitrust law，has three main elements:

1.Prohibiting agreements or practices that restrict free trading and competition between business entities.This includes in particular the repression of cartels.

2.Banning abusive behavior by a firm dominating a market，or anti-competitive practices that tend to lead to such a dominant position.Practices controlled in this way may include predatory pricing，tying，price gouging，refusal to deal and many others.

3.Supervising the mergers and acquisitions of large corporations，including some joint ventures.Transactions that are considered to threaten the competitive process can be prohibited altogether，or approved subject to“remedies”such as an obligation to divest part of the merged business or to offer licenses or access to facilities to enable other businesses to continue competing.

The substance and practice of competition law vary from jurisdiction to jurisdiction.Protecting the interests of consumers (consumer welfare) and ensuring that entrepreneurs have an opportunity to compete in the market economy are often treated as important objectives.Competition law is closely connected with law on deregulation of access to markets，state aids and subsidies，the privatization of state owned assets and the establishment of independent sector regulators.In recent decades，competition law has been viewed as a way to provide better public services.The history of competition law reaches back further than the Roman Empire.The business practices of market traders，guilds and governments have always been subjects to scrutiny，and sometimes severe sanctions.Since the twentieth century，competition law has become global.The two largest and most influential systems of competition regulation are United States antitrust law and European Community competition law.National and regional competition authorities across the world have formed international support and enforcement networks.

The American term antitrust arose not because the US statutes had anything to do with ordinary trust law，but because the large American corporations used trusts to conceal the nature of their business arrangements.Big trusts became synonymous with big monopolies，the perceived threat to democracy and the free market these trusts represented led to the Sherman and Clayton Acts.These laws，in part，codified past American and English common law of restraints of trade.Senator Hoar，an author of the Sherman Act said in a debate，“We have affirmed the old doctrine of the common law in regard to all interstate and international commercial transactions and have clothed the United States courts with authority to enforce that doctrine by injunction.”Evidence of the common law basis of the Sherman and Clayton acts is found in the Standard Oil case，where Chief Justice White explicitly linked the Sherman Act with the common law and sixteenth century English statutes on engrossing.The Act's wording also reflects common law.The first two sections read as follows:

“Section 1.Every contract，combination in the form of trust or otherwise，or conspiracy，in restraint of trade or commerce among the several States，or with foreign nations，is declared to be illegal.Every person who shall make any contract or engage in any combination or conspiracy hereby declared to be illegal shall be deemed guilty of a felony，and，on conviction thereof，shall be punished by fine...

Section 2.Every person who shall monopolize，or attempt to monopolize，or combine or conspire with any other person or persons，to monopolize any part of the trade or commerce among the several States，or with foreign nations，shall be deemed guilty of a felony，and，on conviction thereof，shall be punished by fine...”

The Sherman Act did not have the immediate effects its authors intended，though Republican President Theodore Roosevelt's federal government sued 45 companies，and William Taft used it against 75.The Clayton Act of 1914 was passed to supplement the Sherman Act.Specific categories of abusive conduct were listed，including price discrimination，exclusive dealings and mergers which substantially lessen competition.Section 6 exempted trade unions from the law's operation.Both the Sherman and Clayton acts are now codified under Title 15 of the United States Code.

UNITED STATES v.SEALY，INC.18 L.Ed.2d 1238

Justice FORTAS delivered the opinion of the Court.

Appellee and its predecessors have，for more than 40 years，been engaged in the business of licensing manufacturers of mattresses and bedding products to make and sell such products under the Sealy name and trademarks.In this civil action the United States charged that appellee had violated§1 of the Sherman Act，26 Stat.209，as amended，15 U.S.C.§1，by conspiring with its licensees to fix the prices at which the retail customers of the licensees might resell bedding products bearing the Sealy name，and to allocate mutually exclusive territories among such manufacturer—licensees.

After trial，the District Court found that the appellee was engaged in a continuing conspiracy with its manufacturer—licensees to agree upon and fix minimum retail prices on Sealy products and to police the prices so fixed.It enjoined the appellee from such conduct，“Provided，however，that nothing herein contained shall be construed to prohibit the defendant from disseminating and using suggested retail prices for the purpose of national advertising of Sealy products.”Appellee did not appeal the finding or order relating to price-fixing.

With respect to the charge that appellee conspired to allocate mutually exclusive territory among its manufacturers，the District Court held that the United States had not proved conduct in unreasonable restraint of trade in violation of Section 1 of the Sherman Act.The United States appealed under§2 of the Expediting Act，32 Stat.823，as amended，15 U.S.C.§29.We noted probable jurisdiction.382 U.S.806，86 S.Ct.58，15 L.Ed.2d 57 (1965) .

There is no dispute that exclusive territories were allotted to the manufacturerlicensees.Sealy agreed with each licensee not to license any other person to manufacture or sell in the designated area; and the licensee agreed not to manufacture or sell Sealy products outside the designated area.A manufacturer could make and sell his private label products anywhere he might choose.

Because this Court has distinguished between horizontal and vertical territorial limitations for purposes of the impact of the Sherman Act，it is first necessary to determine whether the territorial arrangements here are to be treated as the creature of the licensor，Sealy，or as the product of a horizontal arrangement among the licensees.White Motor Co.v.United States，372 U.S.253，83 S.Ct.696，9 L.Ed.2d 738 (1963) .

If we look at substance rather than form，there is little room for debate.These must be classified as horizontal restraints.Cmp are United States v.General Motors Corp.，384 U.S.127，141—148，86 S.Ct.1321，1328—1332，16 L.Ed.2d 415 (1966) ; id.，at 148—149，86 S.Ct.at 1332 (Harlan，J.，concurring in the result) ; United States v.Parke，Davis＆ Co.，362 U.S.29，80 S.Ct.503，4 L.Ed.2d 505 (1960) .

There are about 30 Sealy licensees.They own substantially all of its stock.Sealy's bylaws provide that each director must be a stockholder or a stockholder-licensee's nominee.Sealy's business is managed and controlled by its board of directors.Between board meetings，the executive committee acts.It is composed of Sealy's president and five board members，all licensee stockholders.Control does not reside in the licensees only as a matter of form.It is exercised by them in the day-to-day business of the company including the grant，assignment，reassignment，and termination of exclusive territorial licenses.Action of this sort is taken either by the board of directors or the executive committee of Sealy，both of which，as we have said，are manned，wholly or almost entirely，by licensee-stockholders.

Appellee argues that there is no evidence that Sealy is a mere creature or instrumentality of its stockholders.In support of this proposition，it stoutly asserts that the stockholders and directors wore a“sealy hat”when they were acting on behalf of Sealy.But the obvious and inescapable facts are that Sealy was a joint venture of，by，and for its stockholder-licensees; and the stockholder-licensees are themselves directly，without even the semblance of insulation，in charge of Sealy's operations.

For example，some of the crucial findings of the District Court describe actions as having been taken by“stockholder representatives”acting as the board or a committee.

It is true that the licensees had an interest in Sealy's effectiveness and efficiency，and，as stockholders，they welcomed its profitability—at any rate within the limits set by their willingness as licensees to pay royalties to the joint venture.But that does not determine whether they as licensees are chargeable with action in the name of Sealy.We seek the central substance of the situation，not its periphery; and in this pursuit，we are moved by the identity of the persons who act，rather than the label of their hats.The arrangements for exclusive territories are necessarily chargeable to the licensees of appellee whose interests such arrangements were supposed to promote and who，through select members，guaranteed or withheld and had the power to terminate licenses for inadequate performance.The territorial arrangements must be regarded as the creature of horizontal action by the licensees.It would violate reality to treat them as equivalent to territorial limitations imposed by a manufacturer upon independent dealers as incident to the sale of a trademarked product.Sealy，Inc.，is an instrumentality of the licensees for purposes of the horizontal territorial allocation.It is not the principal.

Accordingly，this case is to be distinguished from White Motor Co.v.United States，supra，which involved a vertical territorial limitation.In that case，this Court pointed out that vertical restraints were not embraced within the condemnation of horizontal territorial limitations in Timken Roller Bearing Co.v.United States，341 U.S.593，71 S.Ct.971，95 L.Ed.1199 (1951)，and prior to trial on summary judgment proceedings，the Court declined to extend Timken to a venic al arrangement by one manufacturer restricting the territory of his distributors or dealers.372 U.S.，at 261，83 S.Ct.，at 701.

Timken involved agreements between United States，British，and French companies for territorial division among themselves of world markets for antifriction bearings.The agreements included fixing prices on the products of one company sold in the territory of the others; restricting imports to and exports from the United States; and excluding outside competition.This Court held that the aggregation of trade restraints such as those existing in this case is illegal under the (Sherman) Act.341 U.S.，at 598，71 S.Ct.，at 974.

In the present case，we are also faced with an aggregation of trade restraints.Since the early days of the company in 1925 and continuously thereafter，the prices to be charged by retailers to whom the licensee-stockholders of Sealy sold their products have been fixed and policed by the licensee-stockholders directly，by Sealy itself，and by collaboration between them.As the District Court found:

The stockholder-licensee representatives as the board of directors，the Executive Committee，or other committees of Sealy，Inc.discuss，agree upon and set

(a) The retail prices at which Sealy products could be sold;

(b) The retail prices at which Sealy products could be advertised;

(c) The comparative retail prices at which the stockholder—licensees and the Sealy retailers could advertise Sealy products;

(d) The minimum retail prices below which Sealy products could not be advertised;

(e) The minimum retail prices below which Sealy products could not be sold; and

(f) The means of inducing and enforcing retailers to adhere to these agreed upon and set prices.

These activities，as the District Court held，constitute a violation of the Sherman Act.Their anticompetitive nature and effect are so apparent and so serious that the courts will not pause to assess them in light of the rule of reason.See，e.g.，United States v.Socony—Vacuum Oil Co.，310 U.S.150，210—218，60 S.Ct.811，838—842，84 L.Ed.1129 (1940) ; United States v.General Motors Corp.，384 U.S.127，147，86 S.Ct.1321，1331，16 L.Ed.2d 415 (1966) .

Appellee has not appealed the order of the District Court enjoining continuation of this price-fixing，but the existence and impact of the practice cannot be ignored in our appraisal of the territorial limitations.In the first place，this flagrant and pervasive price-fixing，in obvious violation of the law，was，as the trial court found，the activity of the“stockholder representatives”acting through and in collaboration with Sealy mechanisms.This underlines the horizontal nature of the enterprise，and the use of Sealy，not as a separate entity，but as an instrumentality of the individual manufacturers.In the second place，this unlawful resale pricefixing activity refutes appellee's claim that the territorial restraints were mere incidents of a lawful program of trademark licensing.Cf.Timken Roller Bearing Co.v.United States，supra.The territorial restraints were a part of the unlawful price-fixing and policing.As specific findings of the District Court show，they gave to each licensee an enclave in which it could and did zealously and effectively maintain resale prices，free from the danger of outside incursions.It may be true，as appellee vigorously argues that territorial exclusivity served many other purposes.But its connection with the unlawful price-fixing is enough to require that it be condemned as an unlawful restraint and that appellee be effectively prevented from its continued or further use.

It is urged upon us that we should condone this territorial limitation among manufacturers of Sealy products because of the absence of any showing that it is unreasonable.It is argued，for example，that a number of small grocers might allocate territory among themselves on an exclusive basis as incident to the use of a common name and common advertisements，and that this sort of venture should be welcomed in the interests of competition，and should not be condemned as per se unlawful.But condemnation of appellee's territorial arrangements certainly does not require us to go so far as to condemn that quite different situation，whatever might be the result if it were presented to us for decision.For here，the arrangements for territorial limitations are part of“an aggregation of trade restraints”including unlawful price-fixing and policing.Timken Roller Bearing Co.v.United States，supra，341 U.S.，at 598，71 S.Ct.，at 974.Compare United States v.General Motors Corp.，384 U.S.127，147—148，86 S.Ct.1321，1331—1332，16 L.Ed.2d 415 (1966) .Within settled doctrine，they are unlawful under§1 of the Sherman Act without the necessity for an inquiry in each particular case as to their business or economic justification，their impact in the marketplace，or their reasonableness.

Accordingly，the judgment of the District Court is reversed and the case remanded for the entry of an appropriate decree.

Reversed and remanded.

Mr.Justice CLARK and Mr.Justice WHITE took no part in the decision of this case.

Mr.Justice HARLAN，dissenting.

I cannot agree that on this record the restrictive territorial arrangements here challenged are properly to be classified as“horizontal，”and hence illegal per se under established antitrust doctrine.I believe that they should be regarded as“vertical”and thus，as the Court recognizes，subject to different antitrust evaluation.

Sealy，Inc.，is the owner of trademarks for Sealy branded bedding.Sealy licenses manufacturers in various parts of the country to produce and sell its products.In addition，Sealy provides technical and managerial services for them，conducts advertising and other promotional programs，and engages in technical research and quality control activities.The Government's theory of this case in the District Court was essentially that the allocation of territories by Sealy to its various licensees was unlawful per se because in spite of these other legitimate activities Sealy was actually a“front”created and used by the various manufacturers of Sealy products to camouflage their own collusive activities.Plaintiff's Brief in Opposition to Defendants' Briefs，October 12，1961，pp.12，15.

If such a characterization of Sealy had been proved at trial I would agree that the division of territories is illegal per se.Horizontal agreements among manufacturers to divide territories have long been held to violate the antitrust laws without regard to any asserted justification for them.See Addyston Pipe＆Steel Co.v.United States，175 U.S.211，20 S.Ct.96，44 L.Ed.136; United States v.National Lead Co.，332 U.S.319，67 S.Ct.1634，91 L.Ed.2077; Timken Roller Bearing Co.v.United States，341 U.S.593，71 S.Ct.971，95 L.Ed.1199.The reason is that territorial divisions prevent open competition，and where they are effected horizontally by manufacturers or by sellers who in the normal course of things would be competing among themselves，such restraints are immediately suspect.As the Court noted in White Motor Co.v.United States，372 U.S.253，263，83 S.Ct.696，702，9 L.Ed.2d 738，they are“naked restraints of trade with no purpose except stifling of competition.”On the other hand，vertical restraints—that is，limitations imposed by a manufacturer on its own dealers，as in White Motor Co.，supra，or by a licensor on his licensees—may have independent and valid business justifications.The person imposing the restraint cannot necessarily be said to be acting for anticompetitive purposes.Quite to the contrary，he can be expected to be acting to enhance the competitive position of his product vis-a-vis other brands.

With respect to vertical restrictions，it has long been recognized that in order to engage in effective interbrand competition，some limitations on interbrand competition may be necessary.Restraints of this type“may be allowable protections against aggressive competitors or the only practicable means a small company has for breaking into or staying in business (cf.Brown Shoe Co.(v.United States，370 U.S.294)，at 330，82 S.Ct.1502，at 1526，1527，8 L.Ed.2d 510; United States v.Jerrold Electronics Corp.，D.C.，187 F.Supp.545，560—561，aff 'd，365 U.S.567，81 S.Ct.755，5 L.Ed.2d 806) and within the‘rule of reason’.”White Motor Co.，supra，at 263，83 S.Ct.at 702; see also id.，at 267—272，83 S.Ct.at 704—706 (Concurring opinion of Brennan，J.) .For these reasons territorial limitations imposed vertically should be tested by the rule of reason，namely，whether in the context of the particular industry，‘the restraint imposed is such as merely regulates and perhaps thereby promotes competition or whether it is such as may suppress or even destroy competition.Chicago Board of Trade v.United States，246 U.S.231，238，38 S.Ct.242，244，62 L.Ed.683.Indeed the Court reaffirms these principles in the opinion which it announces today in United States v.Arnold，Schwinn＆Co.，388 U.S.365，87 S.Ct.1856，18 L.Ed.2d 1249.

The question in this case is whether Sealy is properly to be regarded as an independent licensor which，as a prima facie matter，can be deemed to have imposed these restraints on its licensees for its own business purposes，or as equivalent to a horizontal combination of licensees，that is as simply a vehicle for effectuating horizontal arrangements between its licensees.On the basis of the findings made by the District Court，I am unable to accept the Court's classification of these restraints as horizontally contrived.The District Court made the following findings:

The proceeding (detailed factual) findings indicate the type of evidence in this record that demonstrates that there has never been a central conspiratorial purpose on the part of Sealy and its licensees to divide the United States into territories in which competitors would not compete.Their main purpose has been the proper exploitation of the Sealy name and trademarks by licensing bedding manufacturers to manufacture and sell Sealy products in exchange for royalties to Sealy.The fact remains that each licensee was restricted in the territory in which he could manufacture and sell Sealy products.However，the record shows that this restriction was imposed by Sealy and was also secondary，or ancillary，to the main purpose of Sealy's license contracts.

Plaintiff's evidence，read as a whole，conclusively proves that the Sealy licensing arrangements were developed in the early 1920's for entirely legitimate business purposes，including royalty income to Sugar Land Industries，which owned the Sealy name，trademarks and patents，and the benefits to licensees of joint purchasing，research，engineering，advertising and merchandising.These objectives were carried out by successor companies，including defendant，whose activities have been directed not toward market division among licensees but toward obtaining additional licensees and more intensive sales coverage.

The Solicitor General in presenting the appeal to this Court stated explicitly that he did not contend that Sealy，Inc.was no more than a facade for a conspiracy to suppress competition，Brief，p.12，since it admittedly did have genuine and lawful purposes.For me these District Court findings，which the Government accepts for purposes of this appeal，take this case out of the category of horizontal agreements，and thus out of the per se category as well.Sealy has wholly legitimate interests and purposes of its own:it is engaged in vigorous interbrand competition with large integrated bedding manufacturers and with retail chains selling their own products.Sealy's goal is to maximize sales of its products nationwide，and thus to maximize its royalties.The test under such circumstances should be the same as that governing other vertical relationships，namely，whether in the context of the market structure of this industry，these territorial restraints are reasonable business practices，given the true purposes of the antitrust laws.See White Motor Co.，supra; Sandura Co.v.FTC，6 Cir.，339 F.2d 847.It is true that in this case the shareholders of Sealy are the licensees.Such a relationship no doubt requires special scrutiny.But I cannot agree that this fact by itself automatically requires striking down Sealy's policy of territorialization.The correct approach，in my view，is to consider Sealy's corporate structure and decision-making process as one (but only one) relevant factor in determining whether the restraint is an unreasonable one.Compare United States v.Penn—Olin Chem.Co.，378 U.S.158，170，84 S.Ct.1710，1716，12 L.Ed.2d 775.

The Court in reaching its result relies heavily on the fact that these territorial limitations were part of“an’aggregation of trade restraints‘，”ante，p.354，because the District Court has held that appellee did violate the Sherman Act by engaging in unlawful price fixing.“The territorial restraints，”the Court says，“were a part of the unlawful price-fixing and policing，”ante，p.356.Nothing，however，in the findings of the District Court supports this conclusion.Indeed，the opposite conclusion is the more tenable one since the District Court that found Sealy guilty of price fixing found at the same time that it had not unlawfully conspired to allocate territories.The Government has not contended here that it is entitled to an injunction against territorial restrictions as a part of its relief in the price-fixing aspect of the case.The price-fixing issue was not appealed to this Court，and we can assume that the Government will obtain adequate and effective injunctive relief from the District Court.For these reasons the Court's aggregation of trade restraints’theory seems to me ill-conceived.

I find nothing in the Court's opinion that persuades me to abandon the traditional“rule of reason”approach to this type of business practice in the context of the facts found by the trial court.The District Court，however，made no findings in respect to this theory for judging liability since the Government insisted on trying the case in per se terms，attempting to prove only a horizontal conspiracy.Although Sealy did introduce some evidence concerning the bedding industry，the territorialization issue was not tried in the terms of the reasonableness of the territorial restrictions.A motion to suppress Sealy's subpoena seeking discovery with respect to one of its leading competitors was successfully supported by the Government，and no evidence directly aimed at justifying territorial limitations as a reasonable method of competition in the bedding industry was taken.Accordingly，the District Court made no findings as to such justification.

Although in the normal course of things I would have voted to remand the case for further proceedings and findings under the correct rules of law，I believe that since the Government deliberately chose to stand on its per se approach，and does not prevail，it should not be able to relitigate the case on an alternative theory，especially when it opposed appellee's efforts to present the case that way.

I would affirm the dismissal of this aspect of the case by the District Court.



Exercises




Discuss the following topics:


1) What is the cause of action of the lawsuit brought by the United States against Sealy，Inc.?

2) What did the trial court find?

3) What did the trial court rule on Sealy Inc.'s price—fixing activities?

4) What is the issue for the Court to decide?

5) What did this case distinguish from White Motor Co.v.United States?

6) What is the holding of the case?

7) What the Appellee' activities did the Court find violation of Sherman Act?

8) What is the judgment?

KIEFER—STEWART CO.v.JOSEPH E.SEAGRAM＆SONS，INC.，ET AL.340 U.S.211，71 S.Ct.259


Mr.Justice BLACK delivered the opinion of the Court.


The petitioner，Kiefer-Stewart Company，is an Indiana drug concern which does a wholesale liquor business.Respondents，Seagram and Calvert corporations，are affiliated companies that sell liquor in interstate commerce to Indiana wholesalers.Petitioner brought this action in a federal district court for treble damages under the Sherman Act.15 U.S.C.ss 1，15，15 U.S.C.A.ss 1，15.The complaint charged that respondents had agreed or conspired to sell liquor only to those Indiana wholesalers who would resell at prices fixed by Seagram and Calvert，and that this agreement deprived petitioner of a continuing supply of liquor to its great damage.On the trial，evidence was introduced tending to show that respondents had fixed maximum prices above which the wholesalers could not resell.The jury returned a verdict for petitioner and damages were awarded.The Court of Appeals for the Seventh Circuit reversed.182 F.2d 228.It held that an agreement among respondents to fix maximum resale prices did not violate the Sherman Act because such prices promoted rather than restrained competition.It also held the evidence insufficient to show that respondents had acted in concert.Doubt as to the correctness of the decision on questions important in antitrust litigation prompted us to grant certiorari.340 U.S.863，71 S.Ct.89.

The Court of Appeals erred in holding that an agreement among competitors to fix maximum resale prices of their products does not violate the Sherman Act.For such agreements，no less than those to fix minimum prices，cripple the freedom of traders and thereby restrain their ability to sell in accordance with their own judgment.We reaffirm what we said in United States v.Socony—Vacuum Oil Co.，310 U.S.150，223，60 S.Ct.811，844，84 L.Ed.1129:“Under the Sherman Act a combination formed for the purpose and with the effect of raising，depressing，fixing，pegging，or stabilizing the price of a commodity in interstate or foreign commerce is illegal per se.”

The Court of Appeals also erred in holding the evidence insufficient to support a finding by the jury that respondents had conspired to fix maximum resale prices.The jury was authorized by the evidence to accept the following as facts:Seagram refused to sell to petitioner and others unless the purchasers agreed to the maximum resale price fixed by Seagram.Calvert was at first willing to sell without this restrictive condition and arrangements were made for petitioner to buy large quantities of Calvert liquor.Petitioner subsequently was informed by Calvert，however，that the arrangements would not be carried out because Calvert had“to go along with Seagram.”Moreover，about this time conferences were held by officials of the respondents concerning sales of liquor to petitioner.Thereafter，on identical terms as to the fixing of retail prices，both Seagram and Calvert resumed sales to other Indiana wholesalers who agreed to abide by such conditions，but no shipments have been made to petitioner.

The foregoing is sufficient to justify the challenged jury finding that respondents had a unity of purpose or a common design and understanding when they forbade their purchasers to exceed the fixed ceilings.Thus，there is support for the conclusion that a conspiracy existed，American Tobacco Co.v.United States，328 U.S.781，809—810，66 S.Ct.1125，1138，90 L.Ed.1575，even though，as respondents point out，there is other testimony in the record indicating that the price policies of Seagram and Calvert were arrived at independently.

Respondents also seek to support the judgment of reversal on other grounds not passed on by the Court of Appeals but which have been argued here both orally and in the briefs.These grounds raise only issues of law not calling for examination or appraisal of evidence and we will consider them.Respondents introduced evidence in the District Court designed to show that petitioner had agreed with other Indiana wholesalers to set minimum prices for the sale of liquor in violation of the antitrust laws.It is now contended that the trial court erred in charging the jury that petitioner's part in such a conspiracy，even if proved，was no defense to the present cause of action.We hold that the instruction was correct.Seagram and Calvert acting individually perhapse might have refused to deal with petitioner or with any or all of the Indiana wholesalers.But the Sherman Act makes it an offense for respondents to agree among themselves to stop selling to particular customers.If petitioner and others were guilty of infractions of the antitrust laws，they could be held responsible in appropriate proceedings brought against them by the Government or by injured private persons.The alleged illegal conduct of petitioner，however，could not legalize the unlawful combination by respondents nor immunize them against liability to those they injured.Cf.Fashion Originators' Guild v.Federal Trade Comm.，312 U.S.457，668，61 S.Ct.703，85 L.Ed.949; Mandeville Island Farms v.American Crystal Sugar Co.，334 U.S.219，242—243，68 S.Ct.996，1009，92 L.Ed.1328.

Respondents next suggest that their status as‘mere instrumentalities of a single manufacturing-merchandising unit' makes it impossible for them to have conspired in a manner forbidden by the Sherman Act.But this suggestion runs counter to our past decisions that common ownership and control does not liberate corporations from the impact of the antitrust laws.E.g.United States v.Yellow Cab Co.，332 U.S.218，67 S.Ct.1560，91 L.Ed.2010.The rule is especially applicable where，as here，respondents hold themselves out as competitors.

It is also claimed that the District Court improperly refused to withdraw from the jury an issue as to respondents' violation of the Clayton Act which had been charged in the complaint but which was not proved.A fair reading of the instructions to the jury，however，reveals that the trial court submitted to them only the cause of action under the Sherman Act.We are convinced from this record that a more formal withdrawal of the Clayton Act issue would have served solely to confuse.

Other contentions of error in the admission of evidence and in the charge to the jury are so devoid of merit that it is unnecessary to discuss them.

The judgment of the Court of Appeals is reversed and that of the District Court is affirmed.It is so ordered.

Judgment of Court of Appeals reversed.



Exercises




Discuss the following topics:


1) What is the holding of the trial court?

2) What is the decision of the Court of Appeals?

3) What the Court of Appeals erred in according to the Supreme Court?

4) What is (are) the issue(s) of this case?

5) The respondents hold their status as“mere instrumentalities of a single manufacturing merchandising unit．”What is the opinion of the Supreme Court on this point?


Unit 4　Banking and Finance Law

In the United States，banking and finance law applies to those individuals and institutions that lend or borrow money.Lenders typically include banks，leasing companies，finance companies and other financial institutions.Borrowers are individuals，corporations，institutions or the government.Because financial transactions touch a broad range of business activities，issues in banking and finance law often intersect with complex business，corporate and real estate law.Significant areas of banking and finance law also include bank regulation，loans，acquisition finance，real estate finance and international banking transactions.

Banks are financial institutions that function primarily to coordinate the activities of borrowers and lenders.Lenders deposit funds into a bank or credit union and may earn interest on their deposits.Borrowers may then borrow those funds and pay interest on their loan.State and federal statutory laws regulate banks and bank accounts in the United States.Banking regulations seek to uphold the integrity of the financial system by ensuring privacy，fraud prevention and honest lending.Significant banking legislation includes the Banking Act of 1933，which established the Federal Deposit Insurance Corporation (FDIC) .Today，the FDIC provides federal insurance of up to $ 100，000 for deposits administered in participating banking institutions.Other important federal banking laws include the Depository Institutions Deregulation and Monetary Control Act of 1980 (DIDMCA)，which phased out interest rate ceilings on deposits，and the Gramm-Leach-Bliley Act of 1999，which allowed for affiliation between banks，securities firms and insurance companies.Recent banking legislation，such as the International Money Laundering Abatement and Financial Anti—Terrorism Act of 2001 and the Fair and Accurate Credit Reporting Transactions Act of 2003，has targeted the rise in financial terrorism and identity theft.

Finance law impacts individuals，companies and financial institutions，since it regulates all manners of financial transactions ranging from individuals investing in the stock market，using credit cards or borrowing money for a car，home or education to businesses financing their operations through equity or debt instruments.

A company secures equity financing by selling its corporate stock to investors.For earlystage companies，founders may fund operations by selling company stock to themselves，friends or family members.For those companies with particularly promising prospects，the company founders may be able to interest venture capitalists in investing their funds in the company.For more mature companies，selling stock in an intial public offering may be an option，as well as selling stock in a secondary offering if the company is already publicly traded.Investors who purchase stock in an equity financing own a portion of the company.The value of this stock may increase or decrease over time.For the company，equity financing offers a means to raise fund without having to incur debt; however，excess equity financing may dilute the ownership interests of existing shareholders.Federal and state securities laws regulate equity financing and dictate the types of investors that may subscribe to an equity offering as well as the type of disclosures that companies must make to their investors.

Alternatively，companies may also fund their operations by borrowing money that will have to be paid back over time.In some circumstances，such as when a company incurs debt to purchase equipment or land，the debt may be secured by the equipment or land.In contrast to an investor participating in an equity financing，the lender in a debt financing holds no ownership interest in the borrower.For the company，this means that the lender will not share in the company's future successes like an investor would.However，debt financing carries a downside in that the company must service the debt.And，if the company lacks the cash flow to service the debt，it may end up defaulting on the loan.In such a situation，the lenders may seek to repossess the borrower's assets or force it into bankruptcy.Sources for debt financing include friends and family members，banks，savings and loan institutions and the United States Small Business Administration.

CHATSKY AND ASSOCIATES ET AL.v.THE SUPERIOR COURT OF SAN DIEGO COUNTY; BANK OF AMERICA CORP.，REAL PARTY IN INTEREST.117 Cal.App.4th(2004)


MCINTYRE，J.


In this case we conclude that the one-year limitations period of Code of Civil Procedure section 340，subdivision (c) (§340(c) )，rather than the three-year limitations period of California Uniform Commercial Code section 4111，applies to claims by depositors against their bank for payment of forged checks written on the depositors' accounts.(All references to the “Commercial Code”refer to the California Uniform Commercial Code.)


Factual and procedural background


Chatzky and Associates (Chatzky) and nine other related companies (together plaintiffs)，opened checking accounts at Bank of America (the Bank) .On March 19，2001，plaintiffs notified the Bank that some checks written on the accounts had been forged and Chatzky subsequently terminated the alleged forger，who was its bookkeeper and office manager.On March 19，2002，plaintiffs sued the Bank，alleging causes of action for conversion (Com.Code，§3420)，breach of contract，violation of Commercial Code section 4103 and unfair business practices.The trial court subsequently granted the Bank's motion for summary adjudication，concluding that recovery on checks dated February 2001 or earlier was barred by the one—year limitation period of section 340(c) because the plaintiffs failed to bring their action within one year after being provided with bank statements listing the forged checks.

Plaintiffs sought writ review of the trial court's order，requesting that the order be vacated and a new and different order be entered denying the motion.We issued an order to show cause why the relief sought should not be granted.


Discussion


Issue Presented and Standard of Review

This appeal presents the legal question of whether the one-year limitations period of section 340(c) or the three-year limitations period of Commercial Code section 4111 applies to claims by depositors against their bank for the payment of forged checks written on the depositors' accounts.Although this issue comes to us on a motion for summary adjudication，we need not engage in the traditional summary judgment analysis because the parties do not dispute the facts underlying application of the applicable limitation period.

The question presented involves statutory interpretation，which presents a question of law subject to de novo review on appeal.(Bialo v.Western Mutual Ins.Co.(2002) 95 Cal.App.4th 68，76—77.) Where，as here，we are called upon to interpret two seemingly inconsistent statutes to determine which applies under a particular set of facts，our goal is to harmonize the law (Estate of McDill (1975) 14 Cal.3d 831，837) and avoid an interpretation that requires one statute to be ignored.(Fuentes v.Workers' Comp.Appeals Bd.(1976) 16 Cal.3d 1，7.)

When two statutes concern the same subject matter and cannot be reconciled with each other，the more recent statute is deemed to have repealed the first statute by implication under the doctrine of implied repeal.(In re Thierry S.(1977) 19 Cal.3d 727，744.) However，the law shuns repeal by implication and，if possible，courts must maintain the integrity of both statutes.(Stop Youth Addiction，Inc.v.Lucky Stores，Inc.(1998) 17 Cal.4th 553，569.) For this reason，the implied repeal doctrine is properly invoked only when (1) two potentially conflicting statutes cannot be harmonized and are“irreconcilable，clearly repugnant，and so inconsistent that the two cannot have concurrent operation ...”(In re Thierry S.，supra，19 Cal.3d at p.744，quoting In re White (1969) 1 Cal.3d 207，212) or (2) the later provision gives“undebatable evidence of an intent to supersede the earlier”provision.(Hays v.Wood (1979) 25 Cal.3d 772，784.) This high standard of conflict exists because it must be presumed that the Legislature had existing laws in mind when it enacted a new statute.(Voss v.Superior Court (1996) 46 Cal.App.4th 900，925.)


Analysis


Enacted in 1905，section 340(c) (formerly section 340(3) ) imposes a one-year statute of limitations on certain actions，including actions“by a depositor against a bank for the payment of a forged or raised check.”(Roy Supply，Inc.v.Wells Fargo Bank (1995) 39 Cal.App.4th 1051，1065 (Roy)，quoting Stats.1905，ch.258，§2，pp.231—232.) In 1929，the Legislature amended the statute to include actions by a depositor against a bank for the payment of checks bearing“...a forged or unauthorized indorsement.”(Roy，supra，39 Cal.App.4th at p.1065，quoting Stats.1929，ch.518，§1，p.896.) The one-year limitations period applies independently with respect to each forged check and begins to run when the charge is reported to the depositor in a regular monthly account statement.(Roy，supra，39 Cal.App.4th at p.1074.)

Section 340(c) dovetails with Commercial Code section 4406，subdivision (f)，which precludes a bank customer from asserting a claim against a bank based on a forged or unauthorized signature unless the customer discovers and reports the matter within one year after the bank made available a statement of account showing payment of the item，regardless of either the customer's or the bank's lack of care.This section acts as an issue-preclusion statute (rather than a statute of limitations) and claims that are not dependent upon proof of the forgery will not be precluded.(Roy，supra，39 Cal.App.4th at pp.1065—1066.) Code Comments to this section expressly indicate that the one-year preclusion period is consistent with the statute of limitation contained in section 340(c) .(23B pt.1 West's Ann.Cal.Codes， pp.187—188.)

Effective in January 1993，Commercial Code section 4111 sets forth a general three-year limitation period for actions“to enforce an obligation，duty or right”arising under Division 4 of the Commercial Code.(Stats.1992，ch.914，§17.) In adopting Commercial Code section 4111，the Legislature intended to correct an omission in the original Division 4，which did not contain an express statute of limitations.(Sen.Com.on Judiciary，Sen.Bill No.833 (1991—1992 Reg.Sess.) as amended Apr.29，1991.) Significantly，Division 4 of the Commercial Code addresses not only the relationship of banks with their customers，but also the relations between different banks as to bank deposits and collections.(23B pt.1 West's Ann.Cal.Codes，p.25，Introductory Comment.) The legislative history for this section does not address section 340(c) .

The plaintiffs contend that the one-year limitation period of section 340 (c) was supplanted by the three-year limitation period of Commercial Code section 4111，arguing that any other conclusion renders Commercial Code section 4111 meaningless.Applying the previously mentioned principles of statutory construction to the present case，we conclude that the trial court properly granted summary adjudication based on expiration of the one-year limitation period of section 340(c) .(While the Bank also moved for summary adjudication under Commercial Code section 4406，and the plaintiffs conceded that their claims as to some of the checks at issue were precluded under this section，there is no need for us to address this section based on our conclusion that the limitation period has expired.The motion also addressed other issues，which are not before us in this writ proceeding.)

The plaintiffs' argument to the contrary requires us to conclude that the Legislature either ignored section 340(c) or intended to repeal this section when it enacted Commercial Code section 4111.However，we are required to harmonize these two seemingly inconsistent statutes，if possible，to avoid an interpretation that requires one statute to be ignored.We agree with the trial court's conclusion that section 340(c) is the more specific statute because it expressly concerns the factual circumstances at issue-an action by a depositor against its bank for the payment of a forged check.(§340(c) .) In contrast，Commercial Code section 4111 generally applies to other actions arising between banks or a bank and its customers“to enforce an obligation，duty，or right.”When so construed，the statutes work in harmony and do not contradict each other.

We reject plaintiffs' suggestion that the Legislature impliedly repealed section 340(c) when it enacted Commercial Code section 4111 as neither of the two conditions necessary to implement the doctrine of implied repeal is met.As addressed above，the two statutes are not irreconcilable or clearly repugnant; rather，they can be harmonized so as to maintain the integrity of both statutes.Additionally，Commercial Code section 4111 does not provide “undebatable evidence of an intent to supersede the earlier”provision.(Hays v.Wood，supra，25 Cal.3d at p.784.) Nothing in Commercial Code section 4111 or its history establishes that the Legislature intended to repeal section 340(c) and we will not presume the existence of such intent in the absence of an express declaration.Because the Legislature is presumed to have been aware of the existing statutory law and its judicial construction，we assume that the Legislature was aware of section 340(c) when it enacted Commercial Code section 4111.(Voss v.Superior Court，supra，46 Cal.App.4th at p.925.)

Moreover，if the Legislature had wanted to abrogate application of section 340(c) in favor of the general limitation period of Commercial Code section 4111 where a depositor sues its bank for payment of a forged check，it had two opportunities to do so.First，when it enacted Commercial Code section 4111 and second，when it changed section 340(c) to remove personal injury and wrongful death actions，making these actions subject to a two year limitations period.(Code Civ.Proc.，§335.1; see Stats.2002，ch.448，§2.) The Legislature's failure to act persuades us that it did not intend the general limitation period of Commercial Code section 4111 to apply to the specific situation at issue.

We reject the plaintiffs' assertion that the court in Edward Fineman Co.v.Superior Court (1998) 66 Cal.App.4th 1110 (Fineman) held that all actions arising under Division 4 are governed by the three-year limitation period of Commercial Code section 4111 and that claims based on forgeries are not excluded.In Fineman，a bank moved for summary adjudication on certain checks contending recovery was barred by the issue—preclusion effect of Commercial Code section 4406 and the three-year limitation period of Commercial Code section 4111.(Fineman，supra，at p.1115.) The Fineman court held that Commercial Code section 4406 precluded the plaintiff from pursuing its claim because it failed to report unauthorized signatures on the checks to its bank within the one-year period.(Fineman，supra，at p.1125.) The court also noted that the three-year limitation period of Commercial Code section 4111 had expired.(Fineman，supra，at p.1125.) Thus，there was no need for the bank to move for summary adjudication under section 340(c) (or for the court to discuss this statute) because the longer three-year limitations period under Commercial Code section 4111 had already expired.It is axiomatic that cases are not authority for propositions not considered.(People v.Superior Court (Zamudio) (2000) 23 Cal.4th 183，198.)

Roy，supra，39 Cal.App.4th 1051，is also of little assistance in resolving the instant dispute.In Roy，the court applied Commercial Code section 4406，holding that depositors were precluded from asserting certain claims against its bank where they did not discover and notify the bank of forged checks within one year of receiving account statements and canceled checks.(Roy，supra，39 Cal.App.4th at p.1058.) As such，the Roy court had no need to address what limitation period applied.(Id.at p.1073，fn.25.) Despite this，Roy implicitly recognized the continuing application of section 340(c) by noting that the time period in which a customer must act under Commercial Code section 4606 begins to run at the same time that the limitations period of section 340(c) begins to run.(Roy，supra，39 Cal.App.4th at p.1073，fn.25.)

In summary，we conclude that the trial court correctly applied the one-year limitation period of section 340 (c) in this action.If the foregoing interpretation is not what the Legislature intended，then it is up to the Legislature to act.

Disposition

The petition is denied.Our temporary stay of the proceedings is vacated.The Bank is entitled to costs in this writ proceeding.

Huffman，Acting P.J.，and Aaron，J.，concurred.



Exercises




Discuss the following topics:


1) What is the issue?

2) What is the holding of the trial court? Why?

3) Why does the trial court apply section 340(c)，rather than Commercial Code 4111?

4) When shall the implied repeal doctrine be invoked?

5) What does the Code Comments to Commercial Code section 4406 indicate?

6) What does Division 4 of the Commercial Code address?

7) Why the Commercial Code section 4111 cannot repeal section 340(c) implicitly?

8) How to abrogate application of section 340(c) in favor of the general limitation period of Commercial Code section 4111 by the Legislature?

9) What is the disposition?

THE CITIZENS BANK v.ALAFABCO，INC.，ET AL.539 U.S.52 (2003)

On petition for writ of certiorari to the Supreme Court of Alabama

Per Curiam.

The question presented is whether the parties' debt—restructuring agreement is“a contract evidencing a transaction involving commerce”within the meaning of the Federal Arbitration Act (FAA) .9 U.S.C.§2.As we concluded in Allied-Bruce Terminix Cos.v.Dobson，513 U.S.265 (1995)，there is a sufficient nexus with interstate commerce to make enforceable，pursuant to the FAA，an arbitration provision included in that agreement.


Ⅰ


Petitioner The Citizens Bank—an Alabama lending institution—seeks to compel arbitration of a financial dispute with respondents Alafabco，Inc.—an Alabama fabrication and construction company—and its officers.According to a complaint filed by respondents in Alabama state court，the dispute among the parties arose out of a series of commercial loan transactions made over a decade-long course of business dealings.In 1986，the complaint alleges，the parties entered into a quasi-contractual relationship in which the bank agreed to provide operating capital necessary for Alafabco to secure and complete construction contracts.That relationship began to sour in 1998，when the bank allegedly encouraged Alafabco to bid on a large construction contract in Courtland，Alabama，but refused to provide the capital necessary to complete the project.In order to compensate for the bank's alleged breach of the parties' implied agreement，Alafabco completed the Courtland project with funds that would otherwise have been dedicated to repaying existing obligations to the bank.Alafabco in turn became delinquent in repaying those existing obligations.

On two occasions，the parties attempted to resolve the outstanding debts.On May 3，1999，Alafabco and the bank executed“renewal notes”in which all previous loans were restructured and redocumented (Ala.，Aug.30，2002) .The debt-restructuring arrangement included an arbitration agreement covering“all disputes，claims，or controversies.”That agreement provided that the FAA's“shall apply to its construction，interpretation，and enforcement.”Id.，at 799.Alafabco defaulted on its obligations under the renewal notes and sought bankruptcy protection in federal court in September 1999.

In return for the dismissal of Alafabco's bankruptcy petition，the bank agreed to renegotiate the outstanding loans in a second debt-restructuring agreement.On December 10，1999，the parties executed new loan documents encompassing Alafabco's entire outstanding debt，approximately $ 430，000，which was secured by a mortgage on commercial real estate owned by the individual respondents，by Alafabco's accounts receivable，inventory，supplies，fixtures，machinery，and equipment，and by a mortgage on the house of one of the individual respondents.Id.，at 800.As part of the second debt-restructuring agreement，the parties executed an arbitration agreement functionally identical to that of May 3，1999.

Within a year of the December 1999 debt restructuring，Alafabco brought suit in the Circuit Court of Lawrence County，Alabama，against the bank and its officers.Alafabco alleged，among other causes of action，breach of contract，fraud，breach of fiduciary duties，intentional infliction of emotional distress，and interference with a contractual or business relationship.Essentially，the suit alleged that Alafabco detrimentally“incurred massive debt”because the bank had unlawfully reneged on its agreement to provide capital sufficient to complete the Courtland project.Id.，at 799.Invoking the arbitration agreements，the bank moved to compel arbitration of the parties' dispute.The Circuit Court ordered respondents to submit to arbitration in accordance with the arbitration agreements.

The Supreme Court of Alabama reversed over Justice See's dissent.Applying a test it first adopted in Sisters of the Visitation v.Cochran Plastering Co.，775 So.2d 759 (2000)，the court held that the debt-restructuring agreements were the relevant transactions and proceeded to determine whether those transactions，by themselves，had a“substantial effect on interstatecommerce.”872 So.2d，at 801，803.Because there was no showing“that any portion of the restructured debt was actually attributable to interstate transactions; that the funds comprising that debt originated out-of-state; or that the restructured debt was inseparable from any out-of-state projects，”id.，at 8，the court found an insufficient nexus with inter-state commerce to establish FAA coverage of the parties' dispute.

Justice See in dissent explained why，in his view，the court had erred by using the test formulated in Sisters of the Visitation，in which the Supreme Court of Alabama read this Court's opinion in United States v.Lopez，514 U.S.549 (1995)，to require that“a particular contract，in order to be enforceable under the Federal Arbitration Act must，by itself，have a substantial effect on interstate commerce.”872 So.2d，at 808.Rejecting that stringent test and assessing the evidence with a more generous view of the necessary effect on interstate commerce，Justice See would have found that the bank's loans to Alafabco satisfied the FAA's“involving commerce”requirement.


Ⅱ


The FAA provides that a“written provision in any maritime transaction or a contract evidencing a transaction involving commerce to settle by arbitration a controversy thereafter arising out of such contract or transaction，or the refusal to perform the whole or any part thereof，or an agreement in writing to submit to arbitration an existing controversy arising out of such a contract，transaction，or refusal，shall be valid，irrevocable，and enforceable，save upon such grounds as exist at law or in equity for the revocation of any contract.”9 U.S.C.§2.

The statute further defines“commerce”to include“commerce among the several States.”§1.Echoing Justice See's dissenting opinion，petitioner contends that the decision below gives inadequate breadth to the“involving commerce”language of the statute.We agree.

We have interpreted the term“involving commerce”in the FAA as the functional equivalent of the more familiar term“affecting commerce”—words of art that ordinarily signal the broadest permissible exercise of Congress' Commerce Clause power.Allied—Bruce Terminix Cos.，513 U.S.，at 273—274.Because the statute provides for“the enforcement of arbitration agreements within the full reach of the Commerce Clause，”Perry v.Thomas，482 U.S.483，490 (1987)，it is perfectly clear that the FAA encompasses a wider range of transactions than those actually“in commerce”—that is，“within the flow of interstate commerce，”Allied-Bruce Terminix Cos.，supra，at 273.

The Supreme Court of Alabama was therefore misguided in its search for evidence that a “portion of the restructured debt was actually attributable to interstate transactions”or that the loans“originated out-of-state”or that“the restructured debt was inseparable from any out-ofstate projects.”872 So.2d，at 805.Such evidence might be required if the FAA were restricted to transactions actually“in commerce，”Gulf Oil Corp.v.Copp Paving Co.，419 U.S.186，195—196 (1974)，but，as we have explained，that is not the limit of the FAA's reach.

Nor is application of the FAA defeated because the individual debt-restructuring transactions，taken alone，did not have a“substantial effect on interstate commerce.”872 So.2d，at 803.Congress' Commerce Clause power“may be exercised in individual cases without showing any specific effect upon interstate commerce”if in the aggregate the economic activity in question would represent“a general practice ...subject to federal control.”Mandeville Island Farms，Inc.v.American Crystal Sugar Co.，334 U.S.219，236 (1948) .See also Perez v.United States，402 U.S.146，154 (1971) ; Wickard v.Filburn，317 U.S.111，127—128 (1942) .Only that general practice need bear on interstate commerce in a substantial way.Maryland v.Wirtz，392 U.S.183，196—197，n.27 (1968) ; NLRB v.Jones＆Laughlin Steel Corp.，301 U.S.1，37—38 (1937) .

This case is well within our previous pronouncements on the extent of Congress' Commerce Clause power.Although the debt-restructuring agreements were executed in Alabama by Alabama residents，they nonetheless satisfy the FAA's“involving commerce”test for at least three reasons.First，Alafabco engaged in business throughout the southeastern United States using substantial loans from the bank that were renegotiated and redocumented in the debtrestructuring agreements.Indeed，the gravamen of Alafabco's state court suit was that it had incurred“massive debt”to the bank in order to keep its business afloat，and the bank submitted affidavits of bank officers establishing that its loans to Alafabco had been used in part to finance large construction projects in North Carolina，Tennessee，and Alabama.

Second，the restructured debt was secured by all of Alafabco's business assets，including its inventory of goods assembled from out-of-state parts and raw materials.If the Commerce Clause gives Congress the power to regulate local business establishments purchasing substantial quantities of goods that have moved in interstate commerce，Katzenbach v.McClung，379 U.S.294，304—305 (1964)，it necessarily reaches substantial commercial loan transactions secured by such goods.

Third，were there any residual doubt about the magnitude of the impact on interstate commerce caused by the particular economic transactions in which the parties were engaged，that doubt would dissipate upon consideration of the“general practice”those transactions represent.Mandeville Island Farms，supra，at 236.No elaborate explanation is needed to make evident the broad impact of commercial lending on the national economy or Congress' power to regulate that activity pursuant to the Commerce Clause.Lewis v.BT Investment Managers，Inc.，447 U.S.27，38—39 (1980) (“Banking and related financial activities are of profound local concern...Nonetheless，it does not follow that these same activities lack important interstate attributes”) ; Perez，supra，at 154—155 (“Extortionate credit transactions，though purely intrastate，may in the judgment of Congress affect interstate commerce”) .

The decision below therefore adheres to an improperly cramped view of Congress' Commerce Clause power.That view，first announced by the Supreme Court of Alabama in Sisters of the Visitation v.Cochran Plastering Co.，775 So.2d 759 (2000)，appears to rest on a misreading of our decision in United States v.Lopez，514 U.S.549 (1995) .Lopez did not restrict the reach of the FAA or implicitly overrule Allied-Bruce Terminix Cos.—indeed，we did not discuss that case in Lopez.Nor did Lopez purport to announce a new rule governing Congress' Commerce Clause power over concededly economic activity such as the debtrestructuring agreements before us now.514 U.S.，at 561.To be sure，“the power to regulate commerce，though broad indeed，has limits，”Maryland v.Wirtz，supra，at 196，but nothing in our decision in Lopez suggests that those limits are breached by applying the FAA to disputes arising out of the commercial loan transactions in this case.

Accordingly，the petition for writ of certiorari is granted，the judgment of the Supreme Court of Alabama is reversed，and the case is remanded for further proceedings not inconsistent with this opinion.

It is so ordered.



Exercises




Discuss the following topics:


1) What is the issue?

2) Whether the two parties had attempted to resolve the debts? What were their attempts?

3) What is the decision of the Circuit Court?

4) What is the holding of the Supreme Court of Alabama?

5) What did the Supreme Court of Alabama find?

6) Why this case is satisfied with the FAA's“involving commerce”test?

7) What is the holding of the U.S.Supreme Court?


Unit 5　Civil Procedure

Civil cases typically involve disputes between individuals or groups of individuals.The three major areas of civil litigation are domestic relations law (e.g.，divorce and child custody)，tort law (e.g.，personal injury，property damage，or product liability)，and contract law (e.g.，written and oral agreements) .The following is an overview of the court procedures for civil cases.


Pretrial Procedures


A civil action is commenced by one party filing a petition.In most cases，this party is referred to as the plaintiff.In domestic relation cases，the person filing the petition is the petitioner.In the petition，the plaintiff sets forth the parties involved，the theories of recovery，and the relief sought.The petition is filed in district court and served or delivered to the opposing party.Generally，the opposing party is the defendant.In domestic relation cases，the opposing party is called the respondent.The defendant then will file pre-answer motions or an answer.An answer is a document denying or admitting liability.

After the initial petition，the parties may file pretrial motions.These motions may request the court to dismiss the entire lawsuit，dismiss a claim or party，or limit the evidence to be presented at trial.The parties may also engage in discovery，a process to obtain information from the opposing party.A party may file interrogatories，which are written questions to be answered by the other party.A party may also take depositions，or ask oral questions，of a witness after the witness has taken an oath to tell the truth.Parties often reach a settlement or an agreement to resolve the lawsuit during this process.

After the completion of the discovery process and the filing of any pretrial motions，the court will schedule a pretrial conference unless the parties have reached a settlement.During the pretrial conference，a judge and the lawyers for the parties discuss a wide variety of trial topics and the judge will set a trial date.


The Trial


Many civil actions may be tried to either a judge (often referred to as a bench trial) or a jury.Generally，the plaintiff must make a jury demand or a request for a jury trial.If such a request is not made，the case will proceed to a bench trial，in which the judge，rather than a jury，acts as the fact finder and enters the verdict.Certain types of civil actions such as domestic relations cases，probate matters，and administrative law cases are always tried to a judge.

If instead the plaintiff requests that a jury determine the outcome，the court will proceed with the jury selection process.A jury panel consisting of sixteen jurors will be drawn randomly from a jury pool.The judge and the parties then have the opportunity to ask the prospective jurors questions.This process is referred to as voir dire.From that panel，each party will strike or remove four jurors，leaving an eight-person jury.

Each party has the opportunity to give an opening statement，which is an overview of the evidence that is expected to be presented.The opening statements are followed by the presentation of evidence.Parties generally present evidence by calling witnesses and asking questions.

The plaintiff must present evidence first.The defendant has the opportunity to crossexamine question the plaintiff's witnesses.After the plaintiff is done presenting evidence，the defendant may present evidence.However，because the plaintiff has the burden to prove his/her case the defendant is not required to present evidence.If the defendant does present evidence，the plaintiff has the right to cross-examine any defense witnesses，and after the completion of the defendant's case，the plaintiff may present further evidence to rebut the evidence presented by the defendant.

Once the parties are through presenting their evidence，they each have an opportunity to make closing arguments to the jury.Closing arguments are an opportunity to persuade the judge or jury to decide the case in favor of a party.Closing arguments must be based upon the evidence produced in trial.

Most civil court trials are stenographically recorded by a court reporter so that there is an official transcript of the testimony given during the proceedings.


Jury Deliberation


Prior to，or after closing arguments，the court will give jury instructions，which describe the law and procedure that the jury must use in making its decision.After the conclusion of the closing arguments，the jury will pick a foreperson and discuss the evidence in private.To reach a decision，seven of the eight jurors must agree.If the jury cannot agree，the court may declare a hung-jury and the case may be tried again to another jury at a later date.


Post Trial Procedure


Following the jury's verdict，the parties may file post trial motions seeking certain relief from the court，such as a motion for new trial or a motion for judgment not withstanding the verdict.The parties may also file a notice of appeal to have the case reviewed by an appellate court.

AUSLEY v.BISHOP 515 S.E.2d 72


EDMUNDS，Judge.


Plaintiff is a state-certified appraiser of real estate.Defendant，seeking to become a certified appraiser，was employed by plaintiff in November 1994 as an apprentice，a requisite step in defendant's training and certification process.Between November 1994 and April 1997，defendant prepared and signed appraisal reports，as required by the North Carolina Appraisal Board (the Board) .For each report，defendant also prepared and retained a log sheet.The Board required that these log sheets be signed and stamped by a supervising appraiser to certify that each apprentice's report was completed under his or her general supervision.

In November 1994，plaintiff signed and stamped the first report and log sheet prepared by defendant.Plaintiff instructed defendant to let subsequent reports accumulate，however，and plaintiff would sign them simultaneously.In June 1996，defendant passed the State registered trainee examination.In April 1997，defendant was qualified to receive a license，subject only to plaintiff forwarding the supervising appraiser's certification.However，on 12 April 1997，at a meeting of the parties，plaintiff conditioned his certification of defendant's reports upon defendant's signing a newly-drafted employment contract，which included a provision relating to compensation and a non-compete clause.After examining the contract and having an attorney review it，defendant，claiming to have“no other choice，”signed on 14 April 1997.Plaintiff then signed and stamped defendant's log sheets，and on 30 April 1997，the State issued defendant his official license.

On 1 June 1997，plaintiff opened a new branch office，which was to be run by defendant，and placed a new trainee there to work under defendant's supervision.It was only at this point that defendant began receiving the compensation guaranteed him pursuant to the April 14 contract.On 22 September 1997，plaintiff called for another meeting with defendant.During this meeting，after expressing concerns about misspellings and outdated data in some of defendant's reports，plaintiff proposed renegotiating their contract under terms that would result in decreased income to defendant.Defendant declined to agree to the new terms，and the employment relationship between the parties ended.On 24 September 1997，defendant began to operate his own appraisal business.

On 13 October 1997，plaintiff filed a complaint against defendant alleging breach of contract and unfair and deceptive trade practices.On 17 November 1997，defendant filed an answer and counterclaim，asserting nine claims against plaintiff:(1) breach of oral contract，(2) breach of written contract，(3) fraudulent misrepresentation，(4) negligent misrepresentation， (5) unfair and deceptive trade practices，(6) intentional infliction of emotional distress，(7) malicious prosecution，(8) libel，and (9) slander.On 5 December 1997，defendant filed a motion for partial summary judgment against plaintiff，which was granted on 11 February 1998.This summary judgment order has not been appealed.On 23 April 1998，plaintiff filed a motion for summary judgment as to defendant's counterclaim，which was granted on 11 May 1998.From the judgment dismissing his counterclaim，defendant appeals.

A trial court's grant of summary judgment is fully reviewable by this Court.See Va.Electric and Power Co.v.Tillett，80 N.C.App.383，385，343 S.E.2d 188，191，cert.denied，317 N.C.715，347 S.E.2d 457 (1986) .“The standard of review for whether summary judgment is proper is whether the trial court properly concluded that there was no genuine issue of material fact and that the moving party was entitled to judgment as a matter of law.”Phelps v.Spivey，126 N.C.App.693，696，486 S.E.2d 226，228 (1997) .The record is to be viewed in the light most favorable to the non—movant，giving it the benefit of all inferences reasonably arising therefrom.See Averitt v.Rozier，119 N.C.App.216，458 S.E.2d 26 (1995) .After reviewing each claim in accordance with this standard，we conclude that the trial court correctly granted summary judgment as to most of defendant's claims; however，we also conclude that summary judgment was improper as to one claim and as to parts of two others，and reverse in part and remand for further proceedings.


Ⅰ.Slander


Defendant contended at oral argument that his strongest claim was slander.We agree.Defendant alleged in his counterclaim that plaintiff committed slander by communicating to defendant's personal mortgage lender statements to the effect that defendant had committed loan fraud.This Court has held that“among statements which are slanderous per se are accusations of crimes or offenses involving moral turpitude，defamatory statements about a person with respect to his trade or profession，and imputation that a person has a loathsome ［sic］disease.”Gibby v.Murphy，73 N.C.App.128，131，325 S.E.2d 673，675 (1985) .When a statement falls into one of these categories，a prima facie presumption of malice and a conclusive presumption of legal injury and damage arise; allegation and proof of special damages are not required.See Donovan v.Fiumara，114 N.C.App.524，528，442 S.E.2d 572，575 (1994) .

Defendant avers that the statements allegedly made by plaintiff adversely affected defendant's business and personal reputation.Plaintiff admitted in his deposition that he made statements that impeached defendant in his trade.During a line of questions pertaining to a form signed by plaintiff and submitted by defendant to mortgage broker Southern Fidelity to finance defendant's own home，plaintiff was asked，“Did you suggest，infer，or imply to Robert Phillips at Southern Fidelity that your signature was procured by fraud or some other unlawful means on that appraisal report?”Plaintiff responded，“Correct.”However，other questioning revealed that there was no evidence that the signature had been obtained improperly; instead，plaintiff admitted voluntarily signing the form without reading it.Further，plaintiff also admitted telling the same Robert Phillips at Southern Fidelity that“Mr.Bishop had not been truthful about his income in qualifying for the loan that Southern Fidelity brokered，arranged or gave to the Bishops，”when there was evidence that plaintiff previously had verified defendant's income to Southern Fidelity.Additionally，defendant stated in his affidavit that“plaintiff contacted several of my clients and potential clients and advised them，untruthfully，that I had engaged in various unethical conduct.”Because defendant was launching his own business as an appraiser，plaintiff's incorrect statements to defendant's clients and potential clients undoubtedly had the capacity to harm defendant in his trade or profession.

In a second episode，plaintiff admitted reporting to police that defendant had stolen client files.The evidence to support plaintiff's report was that defendant was seen leaving his old office at plaintiff's business with a box，and that later a Rolodex was no longer on defendant's desk，and files containing defendant's resumes and sample appraisal files were also missing from a file cabinet.Although the investigation subsequently was dropped without any charges being brought，plaintiff admitted communicating to at least one person at Piedmont Home Equity that he suspected defendant had taken files，and had called the police.Again，this statement to a potential client of defendant was capable of harming him in his trade or profession.We therefore conclude that defendant has“forecast sufficient evidence of all essential elements of his claim to make a prima facie case at trial”to survive plaintiff's motion for summary judgment.Camalier v.Jeffries，340 N.C.699，711，460 S.E.2d 133，138 (1995) (quoting Waddle v.Sparks，331 N.C.73，82，414 S.E.2d 22，27 (1992) ) (second alteration in original) .We reverse as to this issue and remand for further proceedings.


Ⅱ.Unfair and deceptive trade practices


Defendant's next claim is that the trial court erred in granting plaintiff's summary judgment motion as to defendant's claim that plaintiff engaged in unfair and deceptive trade practices.Defendant's counterclaim alleged events happening both while defendant was working with plaintiff and after the employment relationship terminated.In granting plaintiff's motion for summary judgment，the trial judge found as a matter of law that defendant had not made out a claim.We disagree in part，concluding that defendant's claim as to plaintiff's activities after they separated should have been submitted to a jury.

This Court has held that“employer-employee relationships do not fall within the intended scope of［N.C.Gen.Stat.§75—1.1］...［because］...［e］mployment practices fall within the purview of other statutes adopted for that express purpose.”Buie v.Daniel International，56 N.C.App.445，448，289 S.E.2d 118，119—20，disc.review denied，305 N.C.759，292 S.E.2d 574 (1982) .Therefore，any portion of defendant's claim for unfair and deceptive trade practices relating to events occurring before 23 September 1997 were properly dismissed.

However，upon termination of the employer-employee relationship，the parties became business competitors.N.C.Gen.Stat.§75—1.1(a) (1994) declares:“Unfair methods of competition in or affecting commerce，and unfair or deceptive acts or practices in or affecting commerce，are declared unlawful.”Defendant alleged that he undertook the process of purchasing a house shortly before his employment with plaintiff ended.It appears from the record that he proceeded through mortgage broker Robert Phillips of Southern Fidelity Mortgage.After defendant left plaintiff's employ，plaintiff contacted Mr.Phillips to advise that defendant had submitted false information to obtain the mortgage.Although the transaction involved purchase of a house for defendant's own use，the North Carolina Supreme Court previously has held that the activities of a purchaser and a mortgage broker are activities in commerce.See Johnson v.Insurance Co.，300 N.C.247，262，266 S.E.2d 610，620 (1980)，overruled on other grounds by Myers＆Chapman，Inc.v.Thomas G.Evans，Inc.，323 N.C.559，374 S.E.2d 385 (1988)，reh'g denied，324 N.C.117，377 S.E.2d 235 (1989) .Our Supreme Court has also determined that a letter sent in a business context and containing statements that were libelous per se，impeaching a party in its business activities，may come under the purview of section 75—1.1.See Ellis v.Northern Star Co.，326 N.C.219，226，388 S.E.2d 127，130，reh'g denied，326 N.C.488，392 S.E.2d 89 (1990) .As noted above，defendant's relationship with Southern Fidelity Mortgage was both that of customer and of future business associate.We see no reason to distinguish libel per se from slander per se in this context，and hold that slander per se may constitute a violation of section 75—1.1.Defendant sufficiently forecast evidence that，if found to be true by a jury，would support a finding by a judge that plaintiff committed an unfair and deceptive trade practice.

We next turn to the issue of damages.In order for defendant to recover under this statute，he must establish actual injury to himself or his business，proximately caused by the unfair or deceptive act or practice.See Spartan Leasing v.Pollard，101 N.C.App.450，400 S.E.2d 476 (1991) .The jury determines in what amount，if any，the complaining party is injured and whether the occurrence was the proximate cause of those injuries.See Barbee v.Atlantic Marine Sales＆Service，115 N.C.App.641，647，446 S.E.2d 117，121，disc.review denied，337 N.C.689，448 S.E.2d 516 (1994) .If the judge determines that the facts found by the jury establish unfair and deceptive business practices，the damages are trebled.See N.C.Gen.Stat.§75—16 (1994) .In his counterclaim，defendant alleged multiple damages; however，many of these are related to claims that were properly dismissed，as we hold below.Viewing the evidence in the light most favorable to defendant，the nonmoving party，the damages alleged by defendant to have been proximately caused by plaintiff's alleged unfair or deceptive acts are (1) loss of time from work to obtain documentation needed to respond to the mortgage company's questions，which arose from plaintiff's allegations of fraud; and (2) emotional distress，which resulted in a hospital visit.These damages were sufficiently pleaded.The trial judge erred in granting summary judgment as to defendant's claim of unfair and deceptive trade practices arising after the business separation of plaintiff and defendant.Because it appears from the record that all the alleged slander also took place after the business separation，on remand the trial court should limit evidence of damages to those related to plaintiff's alleged slander and unfair and deceptive trade practices that took place after defendant left plaintiff's employment.


Ⅲ.Fraudulent misrepresentation


Defendant claims that plaintiff's acts in (a) representing to defendant that he intended to sign and stamp all of defendant's log sheets at some future date，when in fact he had no such intention，and (b) inducing defendant to sign the 14 April 1997 agreement when plaintiff never intended to compensate defendant according to its terms，constitute fraudulent misrepresentation.For actionable fraud to exist，plaintiff“must have known the representation to be false when making it，or ...must have made the representation recklessly without any knowledge of its truth and as a positive assertion.”Fulton v.Vickery，73 N.C.App.382，388，326 S.E.2d 354，358，disc.review denied，313 N.C.599，332 S.E.2d 178 (1985) .In this case，there is no evidence that plaintiff“knew the statement was false or made it without any knowledge of its truth and as a positive assertion.”Myers＆Chapman，323 N.C.at 568，374 S.E.2d at 391.Although defendant cites Johnson for the proposition that a promissory misrepresentation may constitute fraud when it is made with the intent to deceive and when the promisor had no intent of complying at the time of making the misrepresentation，there is no evidence of plaintiff's intent at the time the misrepresentations were made.Without such evidence，this argument must fail; summary judgment on this issue was proper.


Ⅳ.Negligent misrepresentation


Defendant contends that the trial court erred in dismissing his claim for negligent misrepresentation.Although negligence cases“are ordinarily not susceptible of summary adjudication because application of the prudent man test，or any other applicable standard of care，is generally for the jury，”Forbes v.Par Ten Group，Inc.，99 N.C.App.587，596，394 S.E.2d 643，648 (1990)，disc.review denied，328 N.C.89，402 S.E.2d 824 (1991)，we agree with the trial court that defendant's allegations failed as a matter of law to establish any genuine issue of material fact，see Phelps，126 N.C.App.693，486 S.E.2d 226.Fraudulent misrepresentation focuses on plaintiff's knowing action，while negligent misrepresentation turns on plaintiff's lack of reasonable care.“The tort of negligent misrepresentation occurs when in the course of a business or other transaction in which an individual has a pecuniary interest，he or she supplies false information for the guidance of others in a business transaction，without exercising reasonable care in obtaining or communicating the information.”Fulton，73 N.C.App.at 388，326 S.E.2d at 358.However，a party cannot“be liable for concealing a fact of which it was unaware.”Ramsey v.Keever's Used Cars，92 N.C.App.187，190，374 S.E.2d 135，137 (1988) .

The events cited by defendant to support his allegations of negligent misrepresentation are the same as those cited to support his claims for fraudulent misrepresentation.However，while defendant claims he relied on information supplied by plaintiff to the effect that plaintiff would sign his log sheets，there is no evidence in the record to support his contention that plaintiff failed to exercise reasonable care in communicating that information to defendant.Three years passed between the time plaintiff told defendant to maintain the log sheets to be signed at a later date，and the time when plaintiff conditioned his certification on the effectuation of the non—compete agreement.Even taking this evidence in the light most favorable to defendant，there are no grounds even to infer that plaintiff acted negligently.Defendant's second claim of negligent misrepresentation relates to plaintiff's intent to abide by the terms of the 14 April 1997 agreement.However，the record is devoid of any evidence that plaintiff failed to exercise due care when communicating his intentions regarding compensation under this agreement.This claim was properly dismissed.


Ⅴ.Breach of oral contract


Defendant next argues that the trial court erred in dismissing his claim for breach of contract.He contends that the parties entered into an oral contract that required defendant to utilize his contacts in the community to build plaintiff's business，and in return，plaintiff would supervise defendant during his apprenticeship and certify defendant's work.Defendant argues that plaintiff breached this contract by failing to certify defendant's work in November 1994 and thereafter and by anticipatory breach in April 1997“when plaintiff refused to certify the log sheets unless Bishop entered a new written contract containing additional promises ...”

In order to prevail on this claim，defendant“must show that the alleged breach caused him injury.”Menzel v.Metrolina Anesthesia Assoc.，66 N.C.App.53，59，310 S.E.2d 400，404 (1984 ) .Despite extensive questioning during his deposition，defendant was unable to establish，or even estimate，damages caused by the alleged breach.The record indicates that plaintiff did supervise defendant and eventually sign all of defendant's log sheets，albeit under questionable conditions.In the absence of evidence of any damage caused by plaintiff's actions，the trial court properly granted plaintiff's motion for summary judgment as to this issue.This assignment of error is overruled.


Ⅵ.Breach of written contract


Defendant next contends that the parties had an enforceable written contract and that because the 14 April 1997 agreement set out an“annual salary，”he was necessarily employed for a term of years.However，we note that the agreement states on its face that:“Employee's employment shall be at will，terminable at any time by either party.”As our courts have long held，“［a］n employment contract ...where the compensation is specified at a rate per year，month，week or day，but where the duration of the contract is not specified，is for an indefinite period.”Freeman v.Hardee's Food Systems，3 N.C.App.435，437—38，165 S.E.2d 39，41 (1969) ; see also Wilkerson v.Carriage Park Dev.Corp.，130 N.C.App.475，503 S.E.2d 138，disc.Review denied，349 N.C.534，526 S.E.2d 478 (1998) .The specific language that the agreement is“at will”easily overrides any implication to the contrary suggested by the annual pay rate.Defendant has not met his burden of establishing a specific duration of the employment contract.See Rosby v.General Baptist State Convention，91 N.C.App.77，80，370 S.E.2d 605，608 (citing Freeman，3 N.C.App.435，165 S.E.2d 39)，disc.review denied，323 N.C.626，374 S.E.2d 590 (1988) .

Defendant further claims that plaintiff breached the written contract by failing to pay commissions due him under the contract during the period from April to July 1997.Although plaintiff responds that this issue was not raised in the court below and cannot be raised for the first time on appeal，we observe that defendant alleged breach of written contract in his counterclaim and stated in his deposition that plaintiff failed to pay in accordance with the agreement for those months.We conclude that this is an adequate forecast of evidence to allow this issue to go forward.This assignment of error is overruled as to defendant's contention that the contract was for a term of years，but is remanded for further proceedings as to defendant's claim that plaintiff breached his duty to pay defendant in accordance with the written agreement.


Ⅶ.Intentional infliction of emotional distress


Defendant next argues that the trial court erred in summarily dismissing his claim for intentional infliction of emotional distress.To establish such a claim，defendant must show that plaintiff engaged in extreme and outrageous conduct that was intended to cause severe emotional distress or was recklessly indifferent to the likelihood that such distress would result，and that severe distress did result from plaintiff 's conduct.See Dickens v.Puryear，302 N.C.437，452，276 S.E.2d 325，335 (1981) .Plaintiff must have done more than merely insult or threaten defendant in order to incur liability.See Wagoner v.Elkin City Schools' Bd.of Education，113 N.C.App.579，586，440 S.E.2d 119，123，disc.review denied，336 N.C.615，447 S.E.2d 414 (1994) .Instead，defendant must specify incidents of conduct that“exceed all bounds usually tolerated by decent society.”Stanback v.Stanback，297 N.C.181，196，254 S.E.2d 611，622 (1979) (citation omitted) .Our review of prior cases reveals that the claimant's burden of proof is a high one.In Hogan v.Forsyth Country Club Co.，79 N.C.App.483，340 S.E.2d 116， disc.review denied，317 N.C.334，346 S.E.2d 140 (1986)，this Court found no intentional infliction of emotional distress where the defendant screamed and shouted at one plaintiff，interfered with those under the plaintiff's supervision，and threw menus at the plaintiff.This same defendant also required another plaintiff，who was pregnant，to lift and carry items weighing more than ten pounds，and refused to allow her to leave work to go to the hospital.In the case at bar，defendant claims that plaintiff (1) refused to follow through on his obligation to certify defendant's reports unless defendant entered into an agreement not to compete，(2) contacted the police and caused embezzlement charges to be filed against defendant，and (3) relayed negative and accusatory comments to defendant's creditors and potential clients.Deplorable as this alleged behavior may be，in light of our former decisions，we cannot say that the trial court erred as a matter of law in granting plaintiff's motion for summary judgment.This assignment of error is overruled.

Accordingly，the trial court's grant of summary judgment is reversed as to defendant's claims of slander，reversed in part as to defendant's claims of unfair and deceptive trade practices and breach of written contract，and remanded for further proceedings as directed above.Summary judgment is affirmed as to all other claims.

Affirmed in part，reversed in part，and remanded for further proceedings.

Chief Judge EAGLES and Judge JOHN concur.



Exercises




Discuss the following topics:


1) On what ground did the plaintiff bring his complaint to the court?

2) How did the defendant respond to the plaintiff's complaint?

3) What did defendant appeal for?

4) What is the standard of review for summary judgment?

5) What is the standard to be followed in reviewing whether there was no genuine issue of material fact?

6) What is the holding? What is the court's judgment?

7) What is the rule of law for defendant's counterclaim of slander?

8) Why did the court find that plaintiff's activities after defendant and plaintiff separated should not be granted summary judgment?

9) Why did the court find for plaintiff on the alleged breach of written contract?

10) What is the judgment?

CALDER ET AL.v.JONES 465 U.S.783


JUSTICE REHNQUIST delivered the opinion of the Court.


Respondent Shirley Jones brought suit in California Superior Court claiming that she had been libeled in an article written and edited by petitioners in Florida.The article was published in a national magazine with a large circulation in California.Petitioners were served with process by mail in Florida and caused special appearances to be entered on their behalf，moving to quash the service of process for lack of personal［465 U.S.783，785］jurisdiction.The Superior Court granted the motion on the ground that First Amendment concerns weighed against an assertion of jurisdiction otherwise proper under the Due Process Clause.The California Court of Appeal reversed，rejecting the suggestion that First Amendment considerations enter into the jurisdictional analysis.We now affirm.

Respondent lives and works in California.She and her husband brought this suit against the National Enquirer，Inc.，its local distributing company，and petitioners for libel，invasion of privacy，and intentional infliction of emotional harm.The Enquirer is a Florida corporation with its principal place of business in Florida.It publishes a national weekly newspaper with a total circulation of over 5 million.About 600，000 of those copies，almost twice the level of the next highest State，are sold in California.Respondent's and her husband's claims were based on an article that appeared in the Enquirer's October 9，1979，issue.Both the Enquirer and the distributing company answered the complaint and made no objection to the jurisdiction of the California court.

Petitioner South is a reporter employed by the Enquirer.He is a resident of Florida，though he frequently travels to California on business.South wrote the first draft of the challenged article，and his byline appeared on it.He did most of his research in Florida，relying on phone calls to sources in California for the information contained in the article.Shortly before publication，South called respondent's［465 U.S.783，786］home and read to her husband a draft of the article so as to elicit his comments upon it.Aside from his frequent trips and phone calls，South has no other relevant contacts with California.

Petitioner Calder is also a Florida resident.He has been to California only twice—once，on a pleasure trip，prior to the publication of the article and once after to testify in an unrelated trial.Calder is president and editor of the Enquirer.He“oversee［s］just about every function of the Enquirer.”App.24.He reviewed and approved the initial evaluation of the subject of the article and edited it in its final form.He also declined to print a retraction requested by respondent.Calder has no other relevant contacts with California.

In considering petitioners' motion to quash service of process，the Superior Court surmised that the actions of petitioners in Florida，causing injury to respondent in California，would ordinarily be sufficient to support an assertion of jurisdiction over them in California.But the court felt that special solicitude was necessary because of the potential“chilling effect”on reporters and editors which would result from requiring them to appear in remote jurisdictions to answer for the content of articles upon which they worked.The court also noted that respondent's rights could be“fully satisfied”in her suit against the publisher without requiring petitioners to appear as parties.The Superior Court，therefore，granted the motion.

The California Court of Appeal reversed.138 Cal.App.3d 128，187 Cal.Rptr.825 (1982) .The court agreed that neither petitioner's contacts with California would be sufficient ［465 U.S.783，787］for an assertion of jurisdiction on a cause of action unrelated to those contacts.See Perkins v.Benguet Mining Co.，342 U.S.437 (1952) (permitting general jurisdiction where defendant's contacts with the forum were“continuous and systematic”) .But the court concluded that a valid basis for jurisdiction existed on the theory that petitioners intended to，and did，cause tortious injury to respondent in California.The fact that the actions causing the effects in California were performed outside the State did not prevent the State from asserting jurisdiction over a cause of action arising out of those effects.The court rejected the Superior Court's conclusion that First Amendment considerations must be weighed in the scale against jurisdiction.

A timely petition for hearing was denied by the Supreme Court of California.App.122.On petitioners' appeal to this Court，probable jurisdiction was postponed.460 U.S.1080 (1983) .We conclude that jurisdiction by appeal does not lie.Kulko v.California Superior Court，436 U.S.84，90，and n.4 (1978) .Treating the jurisdictional statement as［465 U.S.783，788］a petition for writ of certiorari，as we are authorized to do，28 U.S.C.2103，we hereby grant the petition.

The Due Process Clause of the Fourteenth Amendment to the United States Constitution permits personal jurisdiction over a defendant in any State with which the defendant has “certain minimum contacts ...such that the maintenance of the suit does not offend `traditional notions of fair play and substantial justice.”Milliken v.Meyer，311 U.S.457，463.“International Shoe Co.v.Washington，326 U.S.310，316 (1945) .In judging minimum contacts，a court properly focuses on”the relationship among the defendant，the forum，and the litigation.“Shaffer v.Heitner，433 U.S.186，204 (1977) .See also Rush v.Savchuk，444 U.S.320，332 (1980) .The plaintiff's lack of”contacts“will not defeat otherwise proper jurisdiction，see Keeton v.Hustler Magazine，Inc.，ante，at 779—781，but they may be so manifold as to permit jurisdiction when it would not exist in their absence.Here，the plaintiff is the focus of the activities of the defendants out of which the suit arises.See McGee v.International Life Ins.Co.，355 U.S.220 (1957) .

The allegedly libelous story concerned the California activities of a California resident.It impugned the professionalism of an entertainer whose television career was centered in California.The article was drawn from California sources，［465 U.S.783，789］and the brunt of the harm，in terms both of respondent's emotional distress and the injury to her professional reputation，was suffered in California.In sum，California is the focal point both of the story and of the harm suffered.Jurisdiction over petitioners is therefore proper in California based on the”effects“of their Florida conduct in California.World-Wide Volkswagen Corp.v.Woodson，444 U.S.286，297—298 (1980) ; Restatement (Second) of Conflict of Laws 37 (1971) .

Petitioners argue that they are not responsible for the circulation of the article in California.A reporter and an editor，they claim，have no direct economic stake in their employer's sales in a distant State.Nor are ordinary employees able to control their employer's marketing activity.The mere fact that they can”foresee“that the article will be circulated and have an effect in California is not sufficient for an assertion of jurisdiction.World-Wide Volkswagen Corp.v.Woodson，supra，at 295; Rush v.Savchuk，supra，at 328—329.They do not”in effect appoint the［article their］agent for service of process.“World-Wide Volkswagen Corp.v.Woodson，supra，at 296.Petitioners liken themselves to a welder employed in Florida who works on a boiler which subsequently explodes in California.Cases which hold that jurisdiction will be proper over the manufacturer，Buckeye Boiler Co.v.Superior Court，71 Cal.2d 893，458 P.2d 57 (1969) ; Gray v.American Radiator＆Standard Sanitary Corp.，22 Ill.2d 432，176 N.E.2d 761 (1961)，should not be applied to the welder who has no control over and derives no direct benefit from his employer's sales in that distant State.

Petitioners' analogy does not wash.Whatever the status of their hypothetical welder，petitioners are not charged with mere untargeted negligence.Rather，their intentional，and allegedly tortious，actions were expressly aimed at California.Petitioner South wrote and petitioner Calder edited an article that they knew would have a potentially devastating impact upon respondent.And they knew that the brunt of［465 U.S.783，790］that injury would be felt by respondent in the State in which she lives and works and in which the National Enquirer has its largest circulation.Under the circumstances，petitioners must“reasonably anticipate being haled into court there”to answer for the truth of the statements made in their article.World-Wide Volkswagen Corp.v.Woodson，supra，at 297; Kulko v.California Superior Court，supra，at 97—98; Shaffer v.Heitner，supra，at 216.An individual injured in California need not go to Florida to seek redress from persons who，though remaining in Florida，knowingly cause the injury in California.

Petitioners are correct that their contacts with California are not to be judged according to their employer's activities there.On the other hand，their status as employees does not somehow insulate them from jurisdiction.Each defendant's contacts with the forum State must be assessed individually.See Rush v.Savchuk，supra，at 332(“The requirements of International Shoe ... must be met as to each defendant over whom a state court exercises jurisdiction”) .In this case，petitioners are primary participants in an alleged wrongdoing intentionally directed at a California resident，and jurisdiction over them is proper on that basis.

We also reject the suggestion that First Amendment concerns enter into the jurisdictional analysis.The infusion of such considerations would needlessly complicate an already imprecise inquiry.Estin v.Estin，334 U.S.541，545 (1948) .Morever，the potential chill on protected First Amendment activity stemming from libel and defamation actions is already taken into account in the constitutional limitations on the substantive law governing such suits.See New York Times Co.v.Sullivan，376 U.S.254 (1964) ; Gertz v.Robert Welch，Inc.，418 U.S.323 (1974) .To reintroduce those concerns at the jurisdictional stage would be a form of double counting.We have already declined in other contexts to grant special procedural protections to defendants in libel and defamation actions in addition to the constitutional protections［465 U.S.783，791］embodied in the substantive laws.See，e.g.，Herbert v.Lando，441 U.S.153 (1979 ) (no First Amendment privilege bars inquiry into editorial process) .See also Hutchinson v.Proxmire，443 U.S.111，120，n.9 (1979) (implying that no special rules apply for summary judgment) .

We hold that jurisdiction over petitioners in California is proper because of their intentional conduct in Florida calculated to cause injury to respondent in California.The judgment of the California Court of Appeal is affirmed.



Exercises




Discuss the following topics:


1) Who did the respondent bring the law suit against?

2) Why did the California Superior Court grant the motion?

3) Why did the California Court of Appeal conclude that a valid basis for jurisdiction existed?

4) What is permitted by Due Process Clause?

5) What should be focused on in judging minimum contracts?

6) Why does California have jurisdiction over petitioners?

7) Why couldn’t the petitioners liken themselves to a welder employed in Florida?


Unit 6　Constitutional Law

The broad topic of constitutional law deals with the interpretation and implementation of the United States Constitution.As the Constitution is the foundation of the United States，Constitutional law deals with some of the fundamental relationships within our society.This includes relationships among the states，the states and the federal government，the three branches (Executive，Legislature，and Judiciary) of the federal government，and the rights of the individual in relation to both federal and state government.The Supreme Court has played a crucial role in interpreting the Constitution.Consequently，study of Constitutional Law focuses heavily on Supreme Court rulings.

While the topic also covers the interpretation and implementation of state constitutions，without qualification it is usually understood as referring to the Federal Constitution.

The Constitution establishes the three branches of the federal government and enumerates their powers.Article I establishes the House of Representatives and the Senate.See U.S.Const.art.I.Section 8 enumerates the powers of Congress.See U.S.Const.art.I.，§ 8.Congress has specifically used its power to regulate commerce (the commerce clause) with foreign nations and among the states to enact broad and powerful legislation throughout the nation.The Sixteenth Amendment gives Congress the power to collect a national income tax without apportioning it among the states.See U.S.Const.amend.XVI.Section 9 of Article I prohibits Congress from taking certain actions.See U.S.Const.art.I，§9.For example，until the passage of the 16th Amendment Congress could not directly tax the people of the United States unless it was proportioned to the population of each state.See U.S.Const.art.I，§ 9.Section 10 of Article I lists a number of specific actions that individual states may no longer take.U.S.Const.art.I，§10.

Article II of the Constitution establishes the presidency and the executive branch of government.The powers of the President are not as clearly enumerated as those of the Congress.He is vested with the“executive”power by section 1.See U.S.Const.art.II，§ 1.Section 2 establishes him as the“commander and chief”and grants him power to give pardons，except in cases of impeachment，for offenses against the United States.See U.S.Const.art.II，§2.Section 3 provides the power to make treaties (with the advice and consent of two-thirds of the Senate) and the power to nominate ambassadors，ministers，Judges of the Supreme Court，and all other Officers of the United States.See U.S.Const.art.II，§3.

The role of the Supreme Court and the rest of the judicial branch of the federal government is covered by Article III.See U.S.Const.art.III，§2.

Article V of the Constitution provides the procedures to be followed to amend the Constitution.See U.S.Const.article V.Currently，the Constitution has been amended twentyseven times (including the Bill of Rights) .

Article VI of The United States Constitution states that the“Constitution，and the Laws of the United States which shall be made in Pursuance thereof; and all treaties made or shall be made，under the Authority of the United States，shall be the Supreme Law of the Land.”See The Supremacy Clause:U.S.Constitution，art.VI，§2.Furthermore，all federal，state，and local officials must take an oath to support the Constitution.This means that state governments and officials cannot take actions or pass laws that interfere with the Constitution，laws passed by Congress，or treaties.The Constitution was interpreted，in 1819，as giving the Supreme Court the power to invalidate any state actions that interfere with the Constitution and the laws and treaties passed pursuant to it.That power is not itself explicitly set out in the Constitution but was declared to exist by the Supreme Court in the decision of McCulloch v.Maryland.

The first section of the fourth article of the Constitution contains the“full faith and credit clause.”See U.S.Const.art.IV，§1.This clause provides that each state must recognize the public acts (laws)，records，and judicial proceeding of the other states.The Fourth Article also guarantees that a citizen of a state be entitled to the“privileges and immunities”in every other state.See U.S.Const.art.IV，§2.

The power of the federal government is not absolute.The tenth Amendment specifically states that“the powers not delegated to the United States by the Constitution，nor prohibited by it to the States，are reserved to the States respectively，or to the people.”See U.S.Const.amend.X.

Specific provisions of the Constitution protect the rights of the individual from interference by the federal and state governments.The first ten amendments，called the Bill of Rights，were enacted in 1791 to provide a check on the new federal government.See The Bill Of Rights:U.S.Const.amendments I—X.The first eight amendments provide protection of some of the most fundamental rights of the individual.For example，the First Amendment protects the fundamental civil rights of free speech，press and assembly.See First Amendment Rights.Subsequent amendments have also broadened the protection afforded the rights of the individual.The 13th Amendment made slavery illegal.See U.S.Const.amend.XIII.The fourteenth Amendment prohibits the states from abridging“the rights and immunities”of any citizen without due process of law.See U.S.Const.amend.XIV.The“due process”clause of the 14th Amendment has been interpreted by the Supreme Court as affording citizens protection from interference by the state with almost all of the rights listed in the first eight amendments.The exceptions are the right to bear arms in the second Amendment，the 5th Amendment guarantee of a grand jury in criminal prosecutions，and the right to a jury for a civil trial under the seventh Amendment.The Fourteenth Amendment also guarantees the equal protection of the laws.See Equal Protection.The right to vote is protected by the 15th Amendment (“right to vote shall not be denied...on account of race.”)，the 19th Amendment (guaranteeing the right to vote regardless of sex)，and the 24th Amendment (extending the right to vote to those who are 18 years of age) .See U.S.Const.Amendments XV，XIX，and XXIV.

BROWN v.BOARD OF EDUCATION OF TOPEKA 347 U.S.483(1954)


MR.CHIEF JUSTICE WARREN delivered the opinion of the Court.


These cases come to us from the States of Kansas，South Carolina，Virginia，and Delaware.They are premised on different facts and different local conditions，but a common legal question justifies their consideration together in this consolidated opinion.

In each of the cases，minors of the Negro race，through their legal representatives，seek the aid of the courts in obtaining admission to the public schools of their community on a nonsegregated basis.In each instance，they had been denied admission to schools attended by white children under laws requiring or permitting segregation according to race.This segregation was alleged to deprive the plaintiffs of the equal protection of the laws under the Fourteenth Amendment.In each of the cases other than the Delaware case，a three-judge federal district court denied relief to the plaintiffs on the so-called“separate but equal”doctrine announced by this Court in Plessy v.Fergson，163 U.S.537.Under that doctrine，equality of treatment is accorded when the races are provided substantially equal facilities，even though these facilities be separate.In the Delaware case，the Supreme Court of Delaware adhered to that doctrine，but ordered that the plaintiffs be admitted to the white schools because of their superiority to the Negro schools.

The plaintiffs contend that segregated public schools are not“equal”and cannot be made “equal，”and that hence they are deprived of the equal protection of the laws.Because of the obvious importance of the question presented，the Court took jurisdiction.Argument was heard in the 1952 Term，and reargument was heard this Term on certain questions propounded by the Court.

Reargument was largely devoted to the circumstances surrounding the adoption of the Fourteenth Amendment in 1868.It covered exhaustively consideration of the Amendment in Congress，ratification by the states，then—existing practices in racial segregation，and the views of proponents and opponents of the Amendment.This discussion and our own investigation convince us that，although these sources cast some light，it is not enough to resolve the problem with which we are faced.At best，they are inconclusive.The most avid proponents of the post-War Amendments undoubtedly intended them to remove all legal distinctions among“all persons born or naturalized in the United States.”Their opponents，just as certainly，were antagonistic to both the letter and the spirit of the Amendments and wished them to have the most limited effect.What others in Congress and the state legislatures had in mind cannot be determined with any degree of certainty.

An additional reason for the inconclusive nature of the Amendment's history with respect to segregated schools is the status of public education at that time.In the South，the movement toward free common schools，supported by general taxation，had not yet taken hold.Education of white children was largely in the hands of private groups.Education of Negroes was almost nonexistent，and practically all of the race was illiterate.In fact，any education of Negroes was forbidden by law in some states.Today，in contrast，many Negroes have achieved outstanding success in the arts and sciences，as well as in the business and professional world.It is true that public school education at the time of the Amendment had advanced further in the North，but the effect of the Amendment on Northern States was generally ignored in the congressional debates.Even in the North，the conditions of public education did not approximate those existing today.The curriculum was usually rudimentary; ungraded schools were common in rural areas; the school term was but three months a year in many states，and compulsory school attendance was virtually unknown.As a consequence，it is not surprising that there should be so little in the history of the Fourteenth Amendment relating to its intended effect on public education.

In the first cases in this Court construing the Fourteenth Amendment，decided shortly after its adoption，the Court interpreted it as proscribing all state—imposed discriminations against the Negro race.The doctrine of“seperate but equal”did not make its appearance in this Court until 1896 in the case of Plessy v.Ferguson，supra，involving not education but transportation.American courts have since labored with the doctrine for over half a century.In this Court，there have been six cases involving the“separate but equal”doctrine in the field of public education.In Cumming v.County Board of Education，175 U.S.528，and Gong Lum v.Rice，275 U.S.78，the validity of the doctrine itself was not challenged.In more recent cases，all on the graduate school level，inequality was found in that specific benefits enjoyed by white students were denied to Negro students of the same educational qualifications.Missouri exrel.Gaines v.Canada，305 U.S.337; Sipuel v.Oklahoma，332 U.S.631; Sweatt v.Painter，339 U.S.629; McLaurin v.Oklahoma State Regents，339 U.S.637.In none of these cases was it necessary to reexamine the doctrine to grant relief to the Negro plaintiff.And in Sweatt v.Painter，supra，the Court expressly reserved decision on the question whether Plessy v.Ferguson should be held inapplicable to public education.

In the instant cases，that question is directly presented.Here，unlike Sweatt v.Painter，there are findings below that the Negro and white schools involved have been equalized，or are being equalized，with respect to buildings，curricula，qualifications and salaries of teachers，and other“tangible”factors.Our decision，therefore，cannot turn on merely a comparison of these tangible factors in the Negro and white schools involved in each of the cases.We must look instead to the effect of segregation itself on public education.

In approaching this problem，we cannot turn the clock back to 1868，when the Amendment was adopted，or even to 1896，when Plessy v.Ferguson was written.We must consider public education in the light of its full development and its present place in American life throughout the Nation.Only in this way can it be determined if segregation in public schools deprives these plaintiffs of the equal protection of the laws.

Today，education is perhaps the most important function of state and local governments.Compulsory school attendance laws and the great expenditures for education both demonstrate our recognition of the importance of education to our democratic society.It is required in the performance of our most basic public responsibilities，even service in the armed forces.It is the very foundation of good citizenship.Today it is a principal instrument in awakening the child to cultural values，in preparing him for later professional training，and in helping him to adjust normally to his environment.In these days，it is doubtful that any child may reasonably be expected to succeed in life if he is denied the opportunity of education.Such an opportunity，where the state has undertaken to provide it，is a right which must be made available to all on equal terms.

We come then to the question presented:does segregation of children in public schools solely on the basis of race，even though the physical facilities and other“tangible”factors may be equal，deprive the children of the minority group of equal educational opportunities? We believe that it does.

In Sweatt v.Painter，supra，in finding that a segregated law school for Negroes could not provide them equal educational opportunities，this Court relied in large part on“those qualities which are incapable of objective measurement but which make for greatness in a law school.”In McLaurin v.Oklahoma State Regents，supra，the Court，in requiring that a Negro admitted to a white graduate school be treated like all other students，again resorted to intangible considerations:“...his ability to study，to engage in discussions and exchange views with other students，and，in general，to learn his profession.”

Such considerations apply with added force to children in grade and high schools.To separate them from others of similar age and qualifications solely because of their race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone.The effect of this separation on their educational opportunities was well stated by a finding in the Kansas case by a court which nevertheless felt compelled to rule against the Negro plaintiffs:

“Segregation of white and colored children in public schools has a detrimental effect upon the colored children.The impact is greater when it has the sanction of the law，for the policy of separating the races is usually interpreted as denoting the inferiority of the negro group.A sense of inferiority affects the motivation of a child to learn.Segregation with the sanction of law，therefore，has a tendency to［retard］the educational and mental development of negro children and to deprive them of some of the benefits they would receive in a racial［ly］integrated school system.”

Whatever may have been the extent of psychological knowledge at the time of Plessy v.Ferguson，this finding is amply supported by modern authority.Any language in Plessy v.Ferguson contrary to this finding is rejected.

We conclude that，in the field of public education，the doctrine of“separate but equal”has no place.Separate educational facilities are inherently unequal.Therefore，we hold that the plaintiffs and others similarly situated for whom the actions have been brought are，by reason of the segregation complained of，deprived of the equal protection of the laws guaranteed by the Fourteenth Amendment.This disposition makes unnecessary any discussion whether such segregation also violates the Due Process Clause of the Fourteenth Amendment.

Because these are class actions，because of the wide applicability of this decision，and because of the great variety of local conditions，the formulation of decrees in these cases presents problems of considerable complexity.On reargument，the consideration of appropriate relief was necessarily subordinated to the primary question—the constitutionality of segregation in public education.We have now announced that such segregation is a denial of the equal protection of the laws.In order that we may have the full assistance of the parties in formulating decrees，the cases will be restored to the docket，and the parties are requested to present further argument on Questions 4 and 5 previously propounded by the Court for the reargument this Term.The Attorney General of the United States is again invited to participate.The Attorneys General of the states requiring or permitting segregation in public education will also be permitted to appear as amici curiae upon request to do so by September 15，1954，and submission of briefs by October 1，1954.

It is so ordered.



Exercises




Discuss the following topics:


1) What is the issue?

2) What is the holding?

3) Why did the Supreme Court decide to hear the four cases herein together?

4) In what aspects is the Delaware case distinguished from the other three cases?

5) What the Supreme Court ruled on the Fourteenth Amendment in the case of Plessy v.Ferguson?

6) Why did the Supreme Court overrule the“separate but equal”doctrine in the field of public education?

BOOS ET AL.v.BARRY，MAYOR OF THE DISTRICT OF COLUMBIA，ET AL.485 U.S.312

District of Columbia Code§22—1115 makes it unlawful，within 500 feet of a foreign embassy，either to display any sign that tends to bring the foreign government into“public odium”or“public disrepute”(display clause)，or to congregate and refuse to obey a police dispersal order (congregation clause) .Petitioners，who wish to engage in conduct that would violate both clauses，filed suit in Federal District Court against respondent city officials，asserting a facial First Amendment challenge to§22—1115.The court granted respondents' motion for summary judgment，and the Court of Appeals affirmed，concluding that both clauses were constitutional.

Held:The judgment is affirmed in part and reversed in part.

JUSTICE O'CONNOR delivered the opinion of the Court with respect to Parts I，II—B，III，IV，and V，concluding that:

1.Section 22—1115's display clause is facially violative of the First Amendment，since it is a content—based restriction on political speech in a public forum，which is not narrowly tailored to serve a compelling state interest.Assuming，without deciding，that protecting the dignity of foreign diplomats by shielding them from criticism of their governments is a “compelling”interest for First Amendment purposes，the ready availability of a significantly less restrictive alternative—18 U.S.C.§112 which prohibits intimidating，coercing，or harassing foreign officials or obstructing them in the performance of their duties—amply demonstrates that the display clause is not sufficiently narrowly tailored to withstand exacting scrutiny.Respondents' defense of the clause is further undercut by§1302 of the Onmibus Diplomatic Security and Antiterrorism Act of 1986，in which Congress requested that the District of Columbia review and revise§22—1115 in the interest of protecting First Amendment rights，and the District responded by repealing the section，contingent on the prior extension of§112 to the District.This Court may rely on the judgment of Congress，the body primarily responsible for implementing international law obligations，that§112 adequately satisfies the Government's interest in protecting diplomatic personnel and that，accordingly，§ 22—1115's display clause is not narrowly tailored.

2.Section 22—1115's congregation clause，as construed by the Court of Appeals，is not facially violative of the First Amendment.The clause is not overbroad，even though its actual language is problematic both because it applies to any congregation for any reason within 500 feet of an embassy and because it appears to place no limits on police dispersal authority.These difficulties are alleviated by the Court of Appeals' narrowing construction that the clause permits dispersal only of congregations that are directed at an embassy and only when the police reasonably believe that the embassy's“security or peace”is threatened.Thus，the clause does not reach a substantial amount of constitutionally protected conduct，since it merely regulates the place and manner of certain demonstrations，is site-specific to areas within 500 feet of embassies，and does not prohibit peaceful congregations.Nor is the clause，as narrowed，impermissibly vague simply because the Court of Appeals has not defined or limited the word “peace.”Given the particular context for which the clause is crafted，it is apparent that the prohibited quantum of disturbance is determined by whether normal embassy activities have been or are about to be disrupted.

3.The contention that，since§22—1116 excludes labor picketing from§22—1115's general prohibitions，both of§22—1115's clauses require unequal treatment of nonlabor and labor activities in violation of the Equal Protection Clause is without merit.Section 22—1116's primary function of ensuring that the display clause did not prohibit labor picketing is largely preempted by this Court's conclusion that that clause violates the First Amendment.Moreover，under the Court of Appeals' construction of the congregation clause as applying only to congregations that threaten an embassy's security or peace，any peaceful congregation，including a peaceful labor congregation，is permitted.This Court will not adopt the unreasonable interpretation that§22—1116's sole purpose is to protect violent labor congregations.Thus，§ 22—1116 does not violate equal protection.

JUSTICE O'CONNOR，joined by JUSTICE STEVENS and JUSTICE SCALIA，concluded in Part II—A that§22—1115's display clause is content-based，since whether it prohibits picketing in front of a particular embassy depends entirely upon whether the picket signs are critical of the foreign government.The argument that the clause is content-neutral because it does not select between particular viewpoints，but determines a sign's permissible message solely on the basis of the foreign government's policies，is without merit，since even a viewpointneutral regulation violates the First Amendment when it prohibits an entire category of speech—here，signs critical of foreign governments.Also rejected is the contention［p314］that，since the clause's real concern is not the suppression of speech，but is rather the“secondary effect”of implementing the international law obligation to shield diplomats from speech that offends their dignity，the clause is content-neutral under Renton v.Playtime Theatres，Inc.，475 U.S.41.As used in Renton，the phrase“secondary effects”refers to secondary features that happen to be associated with the particular type of speech but have nothing to do with its content，whereas， here，the asserted justification for the display clause focuses only on the content of picket signs and their primary and direct emotive impact on their audience.

JUSTICE BRENNAN，joined by JUSTICE MARSHALL，agreeing that，even under the Renton analysis，§22—1115's display clause constitutes a content-based restriction，and that “secondary effects”cannot include listeners' reactions to speech，concluded that the contentbased nature of a restriction on speech cannot turn on whether the restriction“aims”at “secondary effects，”and that，at any rate，the Renton analysis should be limited to the context of businesses purveying sexually explicit materials and not applied to political speech.The Renton analysis creates extensive dangers and uncertainty，and denies speakers the equal right to speak and listeners the right to an undistorted debate.The traditional bright-line rule should continue to apply，whereby any restriction on speech，the application of which turns on the speech's content，is content—based regardless of its underlying motivation.

O'CONNOR，J.，delivered the opinion of the Court with respect to Parts I，II-B，and V，in which BRENNAN，MARSHALL，STEVENS，and SCALIA，JJ.，joined，and with respect to Parts III and IV，in which all participating Members joined，and an opinion with respect to Part II-A，in which STEVENS and SCALIA，JJ.，joined.BRENNAN，J.，filed an opinion concurring in part and concurring in the judgment，in which MARSHALL，J.，joined，post，p.334.REHNQUIST，C.J.，filed an opinion concurring in part and dissenting in part，in which WHITE and BLACKMUN，JJ.，joined.KENNEDY，J.，took no part in the consideration or decision of the case.



Exercises




Discuss the following topics:


1) What is the issue?

2) What is the holding?

3) Why did the Court say§22－1115’s display clause is NOT narrowly tailored?

4) Why does the Court believe that§22－1116 does NOT violate equal protection?

5) What does the phrase“secondary effects”mean in Renton case?

CHAFIN v．CHAFIN


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT


The Hague Convention on the Civil Aspects of International Child Abduction requires the judicial or administrative authority of a Contracting State to order a child returned to her country of habitual residence if the authority finds that the child has been wrongfully removed to or retained in the Contracting State．The International Child Abduction Remedies Act (ICARA) implements the Convention in the United States，granting federal and state courts concurrent jurisdiction over Convention actions and directing those courts to decide cases in accordance with the Convention．ICARA also requires defendants to pay various expenses incurred by plaintiffs associated with the return of children．

Petitioner Mr．Chafin，a United States citizen and member of the military，married respondent Ms．Chafin，a United Kingdom citizen，in Germany，where they later had a daughter，E．C．When Mr．Chafin was deployed to Afghanistan，Ms．Chafin took E．C．to Scotland．Mr．Chafin was later transferred to Huntsville，Alabama，and Ms．Chafin eventually traveled there with E．C．Soon after Ms．Chafin's arrival，Mr．Chafin filed for divorce and child custody in Alabama．Ms．Chafin was subsequently deported，but E．C．remained in Alabama with Mr．Chafin．Several months later，Ms．Chafin filed a petition under the Convention and ICARA，seeking E．C．'s return to Scot-land．The District Court concluded that E．C．'s country of habitual residence was Scotland and granted the petition for return．Ms．Chafin immediately departed for Scotland with E．C．Ms．Chafin then initiated custody proceedings in Scotland and was granted inter-im custody and a preliminary injunction prohibiting Mr．Chafin from removing E．C．from Scotland．Mr．Chafin appealed the District Court's order，but the Eleventh Circuit dismissed the appeal as moot，on the ground that once a child has been returned to a foreign country，a U．S．court becomes powerless to grant relief．On remand，the District Court ordered Mr．Chafin to reimburse Ms．Chafin for court costs，attorney's fees，and travel expenses．

Held:The return of a child to a foreign country pursuant to a Convention return order does not render an appeal of that order moot．

1.Article III restricts the power of federal courts to“Cases”and“Controversies，”and this“requirement subsists through all stages of［the］proceedings，”Lewis v．Continental Bank Corp．，494 U．S．472，477．No case or controversy exists，and a suit becomes moot，“when the issues presented are no longer‘live’or the parties lack a legally cognizable interest in the outcome，”Already，LLC v．Nike，Inc．，568 U．S．But a case“becomes moot only when it is impossible for a court to grant any effectual relief whatever to the prevailing party，”Knox v．Service Employees，567 U．S．As“long as the parties have a concrete interest，however small，in the outcome of the litigation，the case is not moot，”ibid．

2.Because the Chafins continue to vigorously contest the question of where their daughter will be raised，this dispute is very much alive．This case does not address“a hypothetical state of facts，”Lewis，supra，at 477，and there continues to exist between the parties“that concrete adverseness which sharpens the presentation of issues，”Camreta v．Greene，563 U．S．(1) Mr．Chafin seeks typical appellate relief:reversal of the District Court determination that E．C．'s habitual residence was Scotland and，upon reversal，an order that E．C．be returned to the United States．The question is whether such relief would be effectual．In arguing that this case is moot because the District Court has no authority to issue a re-return order either under the Convention or pursuant to its inherent equitable powers，Ms．Chafin confuses mootness with the merits．See，e．g．，Powell v．McCormack，395 U．S．486，500．Mr．Chafin's claim for re-return cannot be dismissed as so implausible that it is insufficient to preserve jurisdiction，and his prospects of success are therefore not pertinent to the mootness inquiry．As to the effectiveness of any relief，even if Scotland were to ignore a re-return order，this case would not be moot．The U．S．courts continue to have personal jurisdiction over Ms．Chafin and may command her to take action under threat of sanctions．She could decide to comply with an order against her and return E．C．to the United States．Enforcement of the order may be uncertain if Ms．Chafin chooses to defy it，but such uncertainty does not typically render cases moot．(2) Mr．Chafin also seeks，if he prevails，vacatur of the District Court's expense orders．That too is common relief on appeal，and the mootness inquiry comes down to its effectiveness．In contending that this case is moot due to Mr．Chafin's failure to pursue an appeal of the expense orders，which were entered as separate judgments，Ms．Chafin again confuses mootness with the merits．Because there is authority for the proposition that failure to appeal such judgments separately does not preclude relief，it is for lower courts at later stages of the litigation to decide whether Mr．Chafin is in fact entitled to the relief he seeks．That relief would not be“‘fully satisfactory，’”but“even the availability of a‘partial remedy’is ‘sufficient to prevent［a］case from being moot，’”Calderon v．Moore，518 U．S．149，150．

3.Manipulating constitutional doctrine and holding these cases moot is not necessary to achieve the ends of the Convention and IC-ARA，and may undermine the treaty's goals and harm the children meant to be protected．If these cases were to become moot upon re-turn，courts would be more likely to grant stays as a matter of course，to prevent the loss of any right to appeal．Such routine stays would conflict with the Convention's mandate of prompt return．Courts should instead apply traditional factors in considering whether to stay a return order，see，e．g．，Nken v．Holder，556 U．S．418，434，thus ensuring that each case will receive the individualized treatment necessary for appropriate consideration of the child's best interests．Finally，at both the district and appellate court level，courts should take steps to decide these cases as expeditiously as possible．

Vacated and remanded．

ROBERTS，C．J．，delivered the opinion for a unanimous Court．GINS-BURG，J．，filed a concurring opinion，in which SCALIA and BREYER，JJ．，joined．



Exercises




Discuss the following topics:


1) What is the relief being sought by Petitioner Mr．Chafin in this case?

2) Under the legal doctrine of mootness，when does a legal case become moot?

3) Under what authority was the United States District Court empowered to hear and decide whether a child has been wrongfully removed from the United States?

4) What was the factual basis for the Eleventh Circuit Court of Appeals to dismiss the appeal as moot?

5) Upon vacating the decision of the Eleventh Circuit Court of Appeals and remanding the case back to this Circuit Court of Appeals，what did the U．S．Supreme Court hold in this case?


Unit 7　Contract Law

Contracts are promises that the law will enforce.The law provides remedies if a promise is breached or recognizes the performance of a promise as a duty.Contracts arise when a duty does or may come into existence，because of a promise made by one of the parties.To be legally binding as a contract，a promise must be exchanged for adequate consideration.Adequate consideration is a benefit or detriment which a party receives which reasonably and fairly induces them to make the promise/contract.For example，promises that are purely gifts are not considered enforceable because the personal satisfaction the grantor of the promise may receive from the act of giving is normally not considered adequate consideration.Certain promises that are not considered contracts may，in limited circumstances，be enforced if one party has relied to his detriment on the assurances of the other party.

Contracts are mainly governed by state statutory and common (judge-made) law and private law.Private law principally includes the terms of the agreement between the parties who are exchanging promises.This private law may override many of the rules otherwise established by state law.Statutory law may require some contracts be put in writing and executed with particular formalities.Otherwise，the parties may enter into a binding agreement without signing a formal written document.Most of the principles of the common law of contracts are outlined in the Restatement of the Law Second，Contracts，published by the American Law Institute.The Uniform Commercial Code，whose original articles have been adopted in nearly every state，represents a body of statutory law that governs important categories of contracts.The main articles that deal with the law of contracts are Article 1 (General Provisions) and Article 2 (Sales) .Sections of Article 9 (Secured Transactions) govern contracts assigning the rights to payment in security interest agreements.Contracts related to particular activities or business sectors may be highly regulated by state and/or federal law.

In 1988，the United States joined the United Nations Convention on Contracts for the International Sale of Goods which now governs contracts within its scope.

LEFKOWITZ v.GREAT MINNEAPOLIS SURPLUS STORE，INC.86 N.W.2d 689(Minn.1957)


MURPHY，Justice.


This is an appeal from an order of the Municipal Court of Minneapolis denying the motion of the defendant for amended findings of fact，or，in the alternative，for a new trial.The order for judgment awarded the plaintiff the sum of $ 138.50 as damages for breach of contract.

This case grows out of the alleged refusal of the defendant to sell to the plaintiff a certain fur piece which it had offered for sale in a newspaper advertisement.It appears from the record that on April 6，1956，the defendant published the following advertisement in a Minneapolis newspaper:

Saturday 9 A.M.Sharp 3 Brand New Fur Coats Worth to $ 100.00

First Come First Served $ 1 Each

On April 13，the defendant again published an advertisement in the same newspaper as follows:

Saturday 9 A.M.2 Brand New Pastel Mink 3-Skin Scarfs

Selling for $ 89.50

Out they go Saturday.Each ...$ 1.00

1 Black Lapin Stole Beautiful，worth $ 139.50 ...$ 1.00

First Come First Served

On each of the Saturdays following the publication of the above—described ads the plaintiff was the first to present himself at the appropriate counter in the defendant's store and on each occasion demanded the coat and the stole so advertised and indicated his readiness to pay the sale price of $ 1.On both occasions，the defendant refused to sell the merchandise to the plaintiff，stating on the first occasion that by a“house rule”the offer was intended for women only and sales would not be made to men，and on the second visit that plaintiff knew defendant's house rules.

The trial court properly disallowed plaintiff's claim for the value of the fur coats since the value of these articles was speculative and uncertain.The only evidence of value was the advertisement itself to the effect that the coats were“Worth to $ 100.00，”how much less being speculative especially in view of the price for which they were offered for sale.With reference to the offer of the defendant on April 13，1956，to sell the“1 Black Lapin Stole ...worth $ 139.50”the trial court held that the value of this article was established and granted judgment in favor of the plaintiff for that amount less the $ 1 quoted purchase price.

The defendant contends that a newspaper advertisement offering items of merchandise for sale at a named price is a“unilateral offer”which may be withdrawn without notice.He relies upon authorities which hold that，where an advertiser publishes in a newspaper that he has a certain quantity or quality of goods which he wants to dispose of at certain prices and on certain terms，such advertisements are not offers which become contracts as soon as any person to whose notice they may come signifies his acceptance by notifying the other that he will take a certain quantity of them.Such advertisements have been construed as an invitation for an offer of sale on the terms stated，which offer，when received，may be accepted or rejected and which therefore does not become a contract of sale until accepted by the seller; and until a contract has been so made，the seller may modify or revoke such prices or terms.Montgomery Ward＆Co.v.Johnson，95 N.E.290 (Mass.1911) ; Nickel v.Theresa Farmers Co-op.Ass'n，20 N.W.2d 117 (Wis.1945) ; Lovett v.Frederick Loeser＆Co.，207 N.Y.S.753 (N.Y.Mun.Ct.1924) ; Schenectady Stove Co.v.Holbrook，4 N.E.4 (N.Y.1885) ; Georgian Co.v.Bloom，108 S.E.813 (Ga.Ct.App.1921) ; Craft v.Elder＆Johnson Co.，38 N.E.2d 416 (Ohio Ct.App.1941) .

The defendant relies principally on Craft v.Elder＆Johnston Co.，supra.In that case，the court discussed the legal effect of an advertisement offering for sale，as a one-day special，an electric sewing machine at a named price.The view was expressed that the advertisement was “not an offer made to any specific person but was made to the public generally.Thereby it would be properly designated as a unilateral offer and not being supported by any consideration could be withdrawn at will and without notice.”It is true that such an offer may be withdrawn before acceptance.Since all offers are by their nature unilateral because they are necessarily made by one party or on one side in the negotiation of a contract，the distinction made in that decision between a unilateral offer and a unilateral contract is not clear.On the facts before us we are concerned with whether the advertisement constituted an offer，and，if so，whether the plaintiff's conduct constituted an acceptance.

There are numerous authorities which hold that a particular advertisement in a newspaper or circular letter relating to a sale of articles may be construed by the court as constituting an offer，acceptance of which would complete a contract.J.E.Pinkham Lumber Co.v.C.W.Griffin ＆Co.，102 So.689 (Ala.1925) ; Seymour v.Armstrong＆Kassebaum，64 P.612 (Kan.1901) ; Payne v.Lautz Bros.＆Co.，166 N.Y.S.844 (N.Y.City Ct.1916)，aff'd，168 N.Y.S.369 (N.Y.Sup.Ct.)，aff’d，171 N.Y.S.1094 (N.Y.App.Div.1918) ; Arnold v.Phillips，1 Ohio Dec.Reprint 195 (Ohio Ct.Common Pl.1846 ) ; Oliver v.Henley，21 S.W.2d 576 (Tex.Civ.App.1929) .

The test of whether a binding obligation may originate in advertisements addressed to the general public is“whether the facts show that some performance was promised in positive terms in return for something requested.”1 WILLISTON，CONTRACTS§27 (Rev.ed.1936) .

The authorities above cited emphasize that，where the offer is clear，definite，and explicit，and leaves nothing open for negotiation，it constitutes an offer，acceptance of which will complete the contract.The most recent case on the subject is Johnson v.Capital City Ford Co.，85 So.2d 75 (La.Ct.App.1955 )，in which the court pointed out that a newspaper advertisement relating to the purchase and sale of automobiles may constitute an offer，acceptance of which will consummate a contract and create an obligation in the offeror to perform according to the terms of the published offer.

Whether in any individual instance a newspaper advertisement is an offer rather than an invitation to make an offer depends on the legal intention of the parties and the surrounding circumstances.We are of the view on the facts before us that the offer by the defendant of the sale of the Lapin fur was clear，definite，and explicit，and left nothing open for negotiation.The plaintiff having successful managed to be the first one to appear at the seller's place of business to be served，as requested by the advertisement，and having offered the stated purchase price of the article，he was entitled to performance on the part of the defendant.We think the trial court was correct in holding that there was in the conduct of the parties a sufficient mutuality of obligation to constitute a contract of sale.

The defendant contends that the offer was modified by a“house rule”to the effect that only women were qualified to receive the bargains advertised.The advertisement contained no such restriction.This objection may be disposed of briefly by stating that，while an advertiser has the right at any time before acceptance to modify his offer，he does not have the right，after acceptance，to impose new or arbitrary conditions not contained in the published offer.Payne v.Lautz Bros.＆Co.，166 N.Y.S.844，848 (N.Y.City Ct.1916) ; Mooney v.Daily News Co.，133 N.W.573 (Minn.1911) .

Affirmed.



Exercises




Discuss the following topics:


1) What is the issue?

2) What is procedural history?

3) What is trial court's holding?

4) Why did the trial court deny the plaintiff's claim for the value of the fur coat?

5) What is needed to constitute a contract?

6) What is the rule of law for an advertisement to be an offer?

7) Under what circumstances，does an advertisement constitute an invitation for an offer rather than an offer?

8) What is the legal effect of an invitation for an offer in a sales contract?

JOSEPH FRASER v.DONALD D.EDMISTEN 189 Mont.443，616 P.2d 360


SHEA，Justice.


Plaintiff，Joseph H.Fraser，appeals from a judgment in Madison County District Court denying his claim for restitution of payments made under an oral contract for the purchase of defendant's tavern.The defendant，Donald D.Edmisten，counterclaimed in the alternative for specific performance or forfeiture to him of the downpayments made by Fraser.The trial court granted only forfeiture of the downpayments.

Although plaintiff Fraser raises four issues，three of them are moot because they are directed at Edmisten's counterclaim for specific performance which the trial court did not grant.Nor has Edmisten appealed from the trial court's order refusing to grant his counterclaim for specific performance.Accordingly，the sole issue on appeal is the sufficiency of the evidence to support the judgment permitting forfeiture of the payments.We affirm.

A purchaser of real property under an oral agreement who voluntarily terminates the contract cannot recover partial payments on the purchase price so long as the seller is willing and able to perform his part of the agreement.Perkins v.Allnut (1913)，47 Mont.13，15，130 P.1，1—2.Although Fraser relies in part on section28—1—104，MCA，which codifies an exception to this general rule the statute，has no application here.It provides:

“Whenever by the terms of an obligation a party thereto incurs forfeiture or a loss in the nature of forfeiture by reason of his failure to comply with its provisions，he may be relieved therefrom upon making full compensation to the other party，except in the case of a grossly negligent，willful，or fraudulent breach of duty.”

We have construed this statute to mean“that a person may obtain relief under it in any case where he sets forth facts which appeal to the conscience of a court of equity.”Lewis v.Starlin (1954)，127 Mont.474，477—78，267 P.2d 127，128—29.Forfeiture cases involve two competing social policies.The general rule set forth in Perkins，supra，encourages enforcement of agreements though they may be technically deficient.Lewis v.Starlin，supra，127 Mont.At 477，267 P.2d at 128.On the other hand，we have noted that the law does not favor needless forfeitures.Parrot v.Heller (1976)，171 Mont.212，215，557 P.2d 819，820，relying on Yellowstone County v.Wight (1943)，115 Mont.411，417，145 P.2d 516，518.Section28—1—104，MCA，strikes a balance between these competing policy considerations.It grants relief from forfeitures in most instances but upholds forfeiture in the case of a“grossly negligent，willful，or fraudulent breach of duty (by the person seeking relief from forfeiture) .”Here the trial court found that Fraser had indeed repudiated the contract.

To be entitled to relief，Fraser had to establish either (1) that the seller，Edmisten，was unwilling or unable to carry out the contract; or (2) that he，Fraser，and had committed no “grossly negligent，willful，or fraudulent breach of the contract，while affirmatively setting forth facts that appeal to a court of equity.”The trial court was not satisfied with his proof nor do we see any reason to upset the trial court's decision.

The trial court found that Edmisten was willing and able to carry out the contract.Thus，the fact that the contract was not in writing and therefore in violation of the statute of frauds，should not permit Fraser to prevail in his attempt at recovering his contract payments.A clear factual dispute existed on this question，and it was resolved in favor of Edmisten.Fraser contends that the federal tax liens on the property still existing at the time of trial demonstrated Edmisten's inability to transfer clear title.But Edmisten testified at length concerning his assets，solvency and ability to pay off the lien and provide clear title to Fraser.He said he would have provided a clear title when the parties signed a contract.The evidence suffices to justify a finding in favor of Edmisten on this issue.

The trial court also found that Edmisten made no misrepresentations to Fraser and thus concluded that Fraser had not made a showing sufficient to move a court of equity to relieve him of the forfeiture.The evidence supports this conclusion.The evidence is sufficient to justify the finding that Edmisten was“ready，willing，and able”to furnish either title insurance or an abstract of title to Fraser.Edmisten testified that he would have provided one or the other when the contract was signed.He further testified that the proposed written contract between the parties expressly required him to guaranty clear title to Fraser.The trial court found that Edmisten had discharged all of the liens encumbering the property except for the federal tax lien that was“of record.”The evidence supports these findings.Fraser admitted he knew that Edmisten had renewed the tavern's liquor license and had paid the back state taxes on the premises.Furthermore，Fraser's attorney introduced into evidence a certified copy of the notice of a federal tax lien encumbering the premises.At that time，he stated that it was on file in the Madison County Clerk and Recorder's Office.The details of the lien against the property were readily accessible to Fraser.He cannot complain，therefore，that he was not able to learn the specifics of the tax liens.

The judgment of the District Court is affirmed.

HASWELL，C.J.，and DALY，HARRISON and SHEEHY，JJ.，concur.



Exercises




Discuss the following topics:


1) What is (are) the issue(s) of this case?

2) What are the competing social policies that forfeiture cases involve?

3) How did the precedent strike a balance between the competing policyconsiderations?

4) To be entitled to relief，what shall the plaintiff establish?

5) What did the trial court find from the evidence with regard to Edmisten?


Unit 8　Corporation Law

A corporation is a legal entity (technically，a juristic person) which has a legal personality distinct from those of its members.

The defining legal rights and obligations of a corporation consist of the capacities (i) to sue and to be sued，(ii) to have assets，(iii) to employ agents，(iv) to engage in contracts，and (v) to make bylaws governing its internal affairs.Other legal rights and obligations may be assigned to the corporation by governments or courts.These are often controversial.

Stewart Kyd，the author of the first treatise on corporate law in English，defined a corporation as“a collection of many individuals united into one body，under a special denomination，having perpetual succession under an artificial form，and vested，by policy of the law，with the capacity of acting，in several respects，as an individual，particularly of taking and granting property，of contracting obligations，and of suing and being sued，of enjoying privileges and immunities in common，and of exercising a variety of political rights，more or less extensive，according to the design of its institution，or the powers conferred upon it，either at the time of its creation，or at any subsequent period of its existence.”

Currently，the modern business corporation is the dominant type of corporation.In addition to its legal personality，the modern business corporation has at least three other legal characteristics:(i) transferable shares (shareholders can change without affecting its status as a legal entity)，(ii) perpetual succession capacity (its possible continued existence despite shareholders' death or withdrawal)，(iii) and limited liability (including，but not limited to:the shareholders' limited responsibility for corporate debt，insulation from judgments against the corporation，shareholders' amnesty from criminal actions of the corporation，and，in some jurisdictions，limited liability for corporate officers and directors from criminal acts by the corporation) .

The modern business corporation's prevalence often obscures the fact that for years other corporate entities existed before the emergence of the modern business corporation，for example，church，educational and charity corporations.Investors and entrepreneurs often formed joint stock companies and then incorporated them to facilitate conducting business; as this business entity now is prevalent，the term corporation often is used to specifically refer to such business corporations.Corporations may also be formed for local government (municipal corporation)， political，religious，and charitable purposes (not-for-profit corporation)，or for government programs (government-owned corporation) .As a generic legal term，“corporation”means any group of persons with a legal personality.Historically，the modern business corporation emerged from the blending of the traditional corporation with the joint-stock company.

The institution most often referenced by the word“corporation”is a public or publicly traded corporation，the shares of which are traded on a public stock exchange (e.g.，the New York Stock Exchange or Nasdaq in the United States) where shares of stock of corporations are bought and sold by and to the general public.Most of the largest businesses in the world are publicly traded corporations.However，the majority of corporations are said to be closely held，privately held or close corporations，meaning that no ready market exists for the trading of shares.Many such corporations are owned and managed by a small group of business people or companies，although the size of such a corporation can be as vast as the largest public corporations.

Closely held corporations do have some advantages over publicly traded corporations.A small，closely held company can often make company-changing decisions much more rapidly than a publicly traded company.A publicly traded company is also at the mercy of the market，having capital flow in and out based not only on what the company is doing but the market and even what the competitors are doing.Publicly traded companies also have advantages over their closely held counterparts.Publicly traded companies often have more working capital and can delegate debt throughout all shareholders.This means that people invested in a publicly traded company will each take a much smaller hit to their own capital as opposed to those involved with a closely held corporation.Publicly traded companies though suffer from this exact advantage.A closely held corporation can often voluntarily take a hit to profit with little to no repercussions (as long as it is not a sustained loss) .A publicly traded company though often comes under extreme scrutiny if profit and growth are not evident to stock holders，thus stock holders may sell，further damaging the company.Often this blow is enough to make a small public company fail.

Often communities benefit from a closely held company more so than from a public company.A closely held company is far more likely to stay in a single place that has treated them well，even if going through hard times.The shareholders can incur some of the damage the company may receive from a bad year or slow period in the company profits.Workers benefit in that closely held companies often have a better relationship with workers.In larger，publicly traded companies，often when a year has gone badly the first area to feel the effects are the work force with lay offs or worker hours，wages or benefits being cut.Again，in a closely held business the shareholders can incur this profit damage rather than passing it to the workers.Closely held businesses are also often known to be more socially responsible than publicly traded companies.

The affairs of publicly traded and closely held corporations are similar in many respects.The main difference in most countries is that publicly traded corporations have the burden of complying with additional securities laws，which (especially in the U.S.) may require additional periodic disclosure (with more stringent requirements)，stricter corporate governance standards，and additional procedural obligations in connection with major corporate transactions (e.g.mergers) or events (e.g.elections of directors) .

A closely held corporation may be a subsidiary of another corporation (its parent company)，which may itself be either a closely held or a public corporation.

DEWITT TRUCK BROKER，INC.v.W.RAY FLEMMING FRUIT COMPANY AND W.REY FLEMMING 540 F.2d 681


DONALD RUSSELL，Circuit Judge:


In this action on debt，the plaintiff seeks，by piercing the corporate veil under the law of South Carolina，to impose individual liability on the president of the indebted corporation individually.The District Court，making findings of fact which may be overturned only if clearly erroneous，pierced the corporate veil and imposed individual liability.The individual defendant appeals.We affirm.

At the outset，it is recognized that a corporation is an entity，separate and distinct from its officers and stockholders，and that its debts are not the individual indebtedness of its stockholders.This is expressed in the presumption that the corporation and its stockholders are separate and distinct.Fishman v.State (1973)，128 Ga.App.505，197 S.E.2d 467，473.And this oft—stated principle is equally applicable，whether the corporation has many or only one stockholder.But this concept of separate entity is merely a legal theory，“introduced for purposes of convenience and to subserve the ends of justice，”and the courts“decline to recognize (it) whenever recognition of the corporate form would extend the principle of incorporation‘beyond its legitimate purposes and (would) produce injustices or inequitable consequences.’”Krivo Industrial Supp.Co.v.National Distill.＆Chem.Corp.(5th Cir.1973)，483 F.2d 1098，1106，modified factually 490 F.2d 916; Sell v.United States (10th Cir.1964)，336 F.2d 467，472; Stone v.Eacho (4th Cir.1942)，127 F.2d 284，288—9，cert.denied，317 U.S.635，63 S.Ct.54，87 L.Ed.512 (1942) ; Jennings v.Automobile Sales Co.(1917)，107 S.C.514，515，93 S.E.188.Accordingly，“in an appropriate case and in furtherance of the ends of justice，”the corporate veil will be pierced and the corporation and its stockholders“will be treated as identical.”18 Am.Juris.2d at 559.

This power to pierce the corporate veil，though，is to be exercised“reluctantly”and “cautiously”and the burden of establishing a basis for the disregard of the corporate fiction rests on the party asserting such claim.Coryell v.Phipps (5th Cir.1942)，128 F.2d 702，704，aff.，317 U.S.406，63 S.Ct.291，87 L.Ed.363 (1943) ; Aamco Automatic Transmissions，Inc.v.Tayloe (E.D.Pa.1973 )，368 F.Supp.1283，1299; Haynes v.Champagne Tile Corporation (E.D.La.1964)，228 F.Supp.157，159.

The circumstances which have been considered significant by the courts in actions to disregard the corporate fiction have been“rarely articulated with any clarity.”Swanson v.Levy (9th Cir.1975)，509 F.2d 859，861—2.Perhaps this is true because the circumstances “necessarily vary according to the circumstances of each case，”and every case where the issue is raised is to be regarded as“sui generis (to) be decided in accordance with its own underlying facts.”Since the issue is thus one of fact，its resolution“is particularly within the province of the trial court”and such resolution will be regarded as“presumptively correct and (will) be left undisturbed on appeal unless it is clearly erroneous.”

Contrary to the basic contention of the defendant，however，proof of plain fraud is not a necessary element in a finding to disregard the corporate entity.This was made clear in Anderson v.Abbott (1944)，321 U.S.349，362，64 S.Ct.531，538，88 L.Ed.793，reh.denied，321 U.S.804，64 S.Ct.845，88 L.Ed.1090 (1944)，where the Court，after stating that“fraud”has often been found to be a ground for disregarding the principle of limited liability based on the corporate fiction，declared:

“The cases of fraud make up part of that exception (which allows the corporate veil to be pierced，citing cases) .But they do not exhaust it.An obvious inadequacy of capital，measured by the nature and magnitude of the corporate undertaking，has frequently been an important factor in cases denying stockholders their defense of limited liability.”

This holding was recently restated in National Marine Service，Inc.v.C.J.Thibodeaux＆Company (5th Cir.1974)，501 F.2d 940，942:

“Although there is no doubt that fraud is a proper matter of concern in suits to disregard corporate fictions，it is not a prerequisite to such a result，especially when there is gross undercapitalization or complete domination of the corporate entity under scrutiny.”

In Kirvo Industrial Supp.Co.v.National Distill.＆Chem.Corp.，supra，483 F.2d at 1106—7，the Court expressed the same thought:

“The theory of liability under the‘instrumentality’doctrine does not rest upon intent to defraud.It is an equitable doctrine that places the burden of the loss upon the party who should be responsible.”

Nor is there any basis for assuming the rule in South Carolina，which is controlling in this diversity case，to be different from the general rule declaring fraud not to be a necessary predicate for piercing the corporate veil.In fact，the South Carolina court has stated the doctrine for disregarding the corporate entity in terms similar to the general rule earlier phrased.Thus，in Long v.Carolina Baking Co.，Inc.(1939)，190 S.C.367，377，3 S.E.2d 46，50，it held that， while“(t) he corporate fiction and the rules surrounding it have been of inestimable service in the affairs of business，they must be applied in such a manner as to promote justice，not to hinder or defeat it.”It is true that in Parker Peanut Company v.Felder (1942)，200 S.C.203，215，20 S.E.2d 716，720，in which the corporate fiction was disregarded，fraud was found to exist but this was in the context of a general statement that“the corporate fiction may be disregarded in a proper case，”thereby clearly intimating that the application of the doctrine was not restricted to cases of fraud，though it is likely，as the Court declared in Abbott，fraud will provide the most common illustration of the application of the doctrine.That plain fraud is not a prerequisite to relief under the doctrine as followed in South Carolina seems clear from the decision in Jennings v.Automobile Sales Co.(1917)，107 S.C.514，516，93 S.E.188，where the Court upheld the piercing of the corporate veil on the“alter ego”theory without any finding of specific fraud.It is safe then to assume that the South Carolina law is in accord with the general rule in this area.

On the other hand，equally as well settled as is the principle that plain fraud is not a necessary prerequisite for piercing the corporate veil is the rule that the mere fact that all or almost all of the corporate stock is owned by one individual or a few individuals，will not afford sufficient grounds for disregarding corporateness.But when substantial ownership of all the stock of a corporation in a single individual is combined with other factors clearly supporting disregard of the corporate fiction on grounds of fundamental equity and fairness，courts have experienced“little difficulty”and have shown no hesitancy in applying what is described as the “alter ego”or“instrumentality”theory in order to cast aside the corporate shield and to fasten liability on the individual stockholder.Iron City S.＆G.Div.of McDonough Co.v.West Fork Tow.Corp.，supra，298 F.Supp.at 1098.

But，in applying the“instrumentality”or“alter ego”doctrine，the courts are concerned with reality and not form，with how the corporation operated and the individual defendant's relationship to that operation.Collins v.United States (S.D.Ga.1974)，386 F.Supp.17，20，aff'd，5 Cir.，514 F.2d 1282.One court has suggested that courts should abjure“the mere incantation of the term‘instrumentality’”in this context and，since the issue is one of fact，should take pains to spell out the specific factual basis for its conclusion.Kirvo Industrial Supp.Co.v.National Distill.＆Chem.Corp.，supra，483 F.2d at 1103.And the authorities have indicated certain facts which are to be given substantial weight in this connection.One fact which all the authorities consider significant in the inquiry，and particularly so in the case of the one—man or closely—held corporation，is whether the corporation was grossly undercapitalized for the purposes of the corporate undertaking.Henn，Law of Corporations 2d Ed.(1970)，at 257; Anderson v.Abbott，supra，321 U.S.at 362，64 S.Ct.531; Stone v.Eacho，supra，127 F.2d at 288; Luckenback S.S.Co.v.W.R.Grace＆Co.(4th Cir.1920 )，267 F.676，681，cert.denied，254 U.S.644，41 S.Ct.14，65 L.Ed.454 (1920) ; Francis O.Day Co.v.Shapiro (1959)，105 U.S.App.D.C.392，267 F.2d 669，673; Arnold v.Phillips (5th Cir.1941)，117 F.2d 497，502，cert.denied，313 U.S.583，61 S.Ct.1102，85 L.Ed.1539 (1940) ; Puamier v.Barge BT 1793，supra，395 F.Supp.at 1039，n.10; Mull v.Colt Co.(S.D.N.Y.1962)，31 F.R.D.154，163; Kilpatrick Bros.，Inc.v.Poynter (1970)，205 Kan.787，473 P.2d 33，40; North Arlington Med.Bldg.，Inc.v.Sanchez Const.Co.(1970)，86 Nev.515，471 P.2d 240，244; Automotriz Del Golfo De Cal.v.Resnick (1957)，47 Cal.2d 792，306 P.2d 1，63 A.L.R.2d 1042，1048，with annotation; Gillespie，The Thin Corporate Line:Loss of Limited Liability Protection，45 N.D.L.Rev.363，377—8 (1969) .And，“(t) he obligation to provide adequate capital begins with incorporation and is a continuing obligation thereafter during the corporation's operations.”See Gillespie，supra; Dix，Adequate Risk Capital，52 Nw.U.L.Rev.478，494 (1958) .Other factors that are emphasized in the application of the doctrine are failure to observe corporate formalities，non-payment of dividends，the insolvency of the debtor corporation at the time，siphoning of funds of the corporation by the dominant stockholder，non-functioning of other officers or directors，absence of corporate records，and the fact that the corporation is merely a facade for the operations of the dominant stockholder or stockholders.The conclusion to disregard the corporate entity may not，however，rest on a single factor，whether undercapitalization，disregard of corporation's formalities，or what—not，but must involve a number of such factors; in addition，it must present an element of injustice or fundamental unfairness.But undercapitalization，coupled with disregard of corporate formalities，lack of participation on the part of the other stockholders，and the failure to pay dividends while paying substantial sums，whether by way of salary or otherwise，to the dominant stockholder，all fitting into a picture of basic unfairness，has been regarded fairly uniformly to constitute a basis for an imposition of individual liability under the doctrine.

A recent case illustrative of the application of some of those factors in finding warrant to disregard the corporate shield is G.M.Leasing Corp.v.United States，supra，514 F.2d at 935.There，the District Court found as a fact that the corporation was not the“alter ego”of the defendant.On appeal，this finding was held to be“clearly erroneous”and individual liability was imposed.In reaching this conclusion，the Court found that the defendant had“substantial，if not exclusive，control over appellee;”that the other directors“were nothing more than figureheads ”who“attended no directors meetings，and were paid no salaries，”and that there were no “minutes of stockholders' meetings.”

If these factors，which were deemed significant in other cases concerned with this same issue，are given consideration here，the finding of the District Court that the corporate entity should be disregarded was not clearly erroneous.Certainly the corporation was，in practice at least，a close，one-man corporation from the very beginning.Its incorporators were the defendant Flemming，his wife and his attorney.It began in 1962 with a capitalization of 5，000 shares，issued for a consideration of one dollar each.In some manner which Flemming never made entirely clear，approximately 2，000 shares were retired.At the times involved here Flemming owned approximately 90% of the corporation's outstanding stock，according to his own testimony，though this was not verified by any stock records.Flemming was obscure on who the other stockholders were and how much stock these other stockholders owned，giving at different times conflicting statements as to who owned stock and how much.His testimony on who were the officers and directors was hardly more direct.He testified that the corporation did have one other director，Ed Bernstein，a resident of New York.It is significant，however，that，whether Bernstein was nominally a director or not，there were no corporate records of a real directors' meeting in all the years of the corporation's existence and Flemming conceded this to be true.Flemming countered this by testifying that Bernstein traveled a great deal and that his contacts with Bernstein were generally by telephone.The evidence indicates rather clearly that Bernstein was，like the directors in G.M.Leasing，“nothing more than (a) figurehead(s)，”who had“attended no directors meeting，”and even more crucial，never received any fee or reimbursement of expenses or salary of any kind from the corporation.

The District Court found，also，that the corporation never had a stockholders' meeting.This accorded with Flemming's own testimony when originally deposed.Later，it is true，he sought to disown this admission and produce minutes of five stockholders' meetings，which incidentally were identical in form.He would explain his earlier admission by saying he had misunderstood a simple question such as whether the corporation had ever had a stockholders' meeting.The trial judge，who observed the witnesses and their demeanor on the stand，found the defendant's disavowal of his earlier testimony in this regard unconvincing and concluded that his earlier admission was correct.It is thus clear that corporate formalities，even rudimentary formalities，were not observed by the defendant.

Beyond the absence of any observance of corporate formalities is the purely personal matter in which the corporation was operated.No stockholder or officer of the corporation other than Flemming ever received any salary，dividend，or fee from the corporation，or，for that matter，apparently exercised any voice in its operation or decisions.In all the years of the corporation's existence，Flemming was the sole beneficiary of its operations and its continued existence was for his exclusive benefit.During these years he was receiving from $ 15，000 to $ 25，000 each year from a corporation，which，during most of the time，was showing no profit and apparently had no working capital.Moreover，the payments to Flemming were authorized under no resolution of the board of directors of the corporation，as recorded in any minutes of a board meeting.Actually，it would seem that Flemming's withdrawals varied with what could be taken out of the corporation at the moment:If this amount were $ 15，000，which was Flemming's withdrawal; if it were $ 25，000，which was his withdrawal.

To summarize:The District Court found，and there was evidence to sustain the findings，that there was here a complete disregard of“corporate formalities”in the operation of the corporation，which functioned，not for the benefit of all stockholders，but only for the financial advantage of Flemming，who was the sole stockholder to receive one penny of profit from the corporation in the decade or more that it operated，and who made during that period all the corporate decisions and dominated the corporation's operations.

That the corporation was undercapitalized，if indeed it were not without any real capital，seems obvious.Its original stated“risk capital”had long since been reduced to approximately $ 3，000 by a reduction in the outstanding capital，or at least this would seem to be inferable from the record，and even this，it seems fair to conclude，had been seemingly exhausted by a long succession of years when the corporation operated at no profit.The inability of the corporation to pay a dividend is persuasive proof of this want of capital.In fact，the defendant Flemming makes no effort to refute the evidence of want of any capital reserves on the part of the corporation.It appears patent that the corporation was actually operating at all times involved here on someone else's capital.This conclusion follows from a consideration of the manner in which Flemming operated in the name of the corporation during the year when plaintiff's indebtedness was incurred.

The corporation was engaged in the business of a commission agent，selling fruit produce for the account of growers of farm products such as peaches and watermelons in the Edgefield，South Carolina，area.It never purported to own such products; to repeat，it (always acting through Flemming) sold the products as agent for the growers.Under the arrangement with the growers，it was to remit to the grower the full sale price，less any transportation costs incurred in transporting the products from the growers' farm or warehouse to the purchaser and its sales commission.An integral part of these collections was，as stated，represented by the plaintiff's transportation charges.Accordingly，during the period involved here，the corporation had as operating funds seemingly only its commissions and the amount of the plaintiff's transportation charges，for which the corporation had claimed credit in its settlement with its growers.At the time，however，Flemming was withdrawing funds from the corporation at the rate of at least $ 15，000 per year; and doing this，even though he must have known that the corporation could only do this by withholding payment of the transportation charges due the plaintiff，which in the accounting with the growers Flemming represented had been paid the plaintiff.And，it is of some interest that the amount due the plaintiff for transportation costs was approximately the same as the $ 15，000 minimum annual salary the defendant testified he was paid by the corporation.Were the opinion of the District Court herein to be reversed，Flemming would be permitted to retain substantial sums from the operations of the corporation without having any real capital in the undertaking，risking nothing of his own and using as operating capital what he had collected as due the plaintiff.Certainly，equity and fundamental justice support individual liability of Flemming for plaintiff's charges，payment for which he asserted in his accounting with the growers that he had paid and for which he took credit on such accounting.This case patently presents a blending of the very factors which courts have regarded as justifying a disregard of the corporate entity in furtherance of basic and fundamental fairness.

Finally，it should not be overlooked that at some point during the period when this indebtedness was being incurred whether at the beginning or at a short time later is not clear in the record the plaintiff became concerned about former delays in receipt of payment for its charges and，to allay that concern，Flemming stated to the plaintiff，according to the latter's testimony as credited by the District Court，that“he (i.e.，Flemming) would take care of (the charges) personally，if the corporation failed to do so.”On this assurance，the plaintiff contended that it continued to haul for the defendant.The existence of this promise by Flemming is not disputed.Flemming simply would absolve himself of any obligation thereunder because the plaintiff has sued him individually instead of waiting patiently for the defendant to pay it at the latter's pleasure，if ever a rather lame excuse，since it was obvious that a legal action was the only recourse the plaintiff had to make Flemming abide by his promise.This assurance was given for the obvious purpose of promoting the individual advantage of Flemming.This follows because the only person who could profit from the continued operation of the corporation was Flemming.When one，who is the sole beneficiary of a corporation's operations and who dominates it，as did Flemming in this case，induces a creditor to extend credit to the corporation on such an assurance as given here，that fact has been considered by many authorities sufficient basis for piercing the corporate veil.Weisser v.Mursam Shoe Corporation (2d Cir.1942)，127 F.2d 344，145 A.L.R.467; Quaid v.Ratkowsky (1918)，183 A.D.428，170 N.Y.S.812，aff'd，224 N.Y.624，121 N.E.887.The only argument against this view is bottomed on the statute of frauds.See Mid—Atlantic Appliances v.Morgan (1952)，194 Va.324，73 S.E.2d 385，35 A.L.R.2d 899.But reliance on such statute is often regarded as without merit in a case where the promise or assurance is given“at the time or before the debt is created，”for in that case the promise is original and without the statute.Goldsmith v.Erwin (4th Cir.1950)，183 F.2d 432，435—6，20 A.L.R.2d 240，with annotation.A number of courts，including South Carolina，however，have gone further and have held that，where the promisor owns substantially all the stock of the corporation and seeks by his promise to serve his personal pecuniary advantage，the question whether such promise is“within the statute of frauds”is a fact question to be resolved by the trial court and this is true whether the promise was made before the debt was incurred or during the time it was being incurred.Davis v.Patrick (1891)，141 U.S.479，488—9，12 S.Ct.58，35 L.Ed.826; Amer.Wholesale Corp.v.Mauldin (1924)，128 S.C.241，244—5，122 S.E.576; Tynes v.Shore (1936)，117 W.Va.355，185 S.E.845，846—7; Brown v.Benton (1936)，209 N.C.285，183 S.E.292，293; Farmers Federation，Inc.v.Morris (1943)，223 N.C.467，27 S.E.2d 80，81; see，also，cases cited and discussed in 46 A.L.R.3d at 437; 22 cf.，however，Turner v.Lyles (1904)，68 S.C.392，48 S.E.301.This is that type of case and may well have been resolved on this issue.

For the reasons stated，we conclude that the findings of the District Court herein are not clearly erroneous and the judgment of the District Court is

Affirmed.



Exercises




Discuss the following topics:


1) What is the general rule regarding the liability of shareholders of a corporation?

2) Who bears the burden of persuasion for disregard of corporate entity?

3) What is the consequence of piercing corporate veil?

4) When is a corporate entity likely to be disregarded?

5) What should the courts focus on when applying the“instrumentality”or“alter ego”doctrine?

6) What factors may the courts consider when deciding disregard of corporate entity?

7) What did the trial court find?

8) What is the holding?

ANDREW H.SCHNELL v.CHRIS—CRAFT INDUSTRIES，INC.285 A.2d 437


HERRMANN，Justice (for the majority of the Court) :


This is an appeal from the denial by the Court of Chancery of the petition of dissident stockholders for injunctive relief to prevent management from advancing the date of the annual stockholders' meeting from January 11，1972，as previously set by the by—laws，to December 8，1971.

The opinion below is reported at 285 A.2d 430.This opinion is confined to the frame of reference of the opinion below for the sake of brevity and because of the strictures of time imposed by the circumstances of the case.

It will be seen that the Chancery Court considered all of the reasons stated by management as business reasons for changing the date of the meeting; but that those reasons were rejected by the Court below in making the following findings:

“I am satisfied，however，in a situation in which present management has disingenuously resisted the production of a list of its stockholders to plaintiffs or their confederates and has otherwise turned a deaf ear to plaintiffs' demands about a change in management designed to lift defendant from its present business doldrums，management has seized on a relatively new section of the Delaware Corporation Law for the purpose of cutting down on the amount of time which would otherwise have been available to plaintiffs and others for the waging of a proxy battle.Management thus enlarged the scope of its scheduled October 18 directors' meeting to include the by-law amendment in controversy after the stockholders committee had filed with the S.E.C.its intention towage a proxy fight on October 16.”

“Thus plaintiffs reasonably contend that because of the tactics employed by management (which involve the hiring of two established proxy solicitors as well as a refusal to produce a list of its stockholders，coupled with its use of an amendment to the Delaware Corporation Law to limit the time for contest)，they are given little chance，because of the exigencies of time，including that required to clear material at the S.E.C.，to wage a successful proxy fight between now and December 8.”

In our view，those conclusions amount to a finding that management has attempted to utilize the corporate machinery and the Delaware Law for the purpose of perpetuating itself in office; and，to the end，for the purpose of obstructing the legitimate efforts of dissident stockholders in the exercise of their rights to undertake a proxy contest against management.These are inequitable purposes，contrary to established principles of corporate democracy.The advancement by directors of the bylaw date of a stockholders' meeting，for such purposes，may not be permitted to stand.Compare Condec Corporation v.Lunkenheimer Company，Del.Ch.，230 A.2d 769 (1967) .

When the bylaws of a corporation designate the date of the annual meeting of stockholders，it is to be expected that those who intend to contest the reelection of incumbent management will gear their campaign to the bylaw date.It is not to be expected that management will attempt to advance the date in order to obtain an inequitable advantage in the contest.

Management contends that it has complied strictly with the provisions of the new Delaware Corporation Law in changing the by-law date.The answer to that contention，of course，is that inequitable action does not become permissible simply because it is legally possible.

Management relies upon American Hardware Corp.v.Savage Arms Corp.，37 Del.Ch.10，135 A.2d 725，aff'd 37 Del.Ch.59，136 A.2d 690 (1957) .The case is inapposite for two reasons:It involved an effort by stockholders，engaged in a proxy contest，to have the stockholders' meeting adjourned and the period for the proxy contest enlarged; and there was no finding there of inequitable action on the part of management.We agree with the rule of American Hardware that，in the absence of fraud or inequitable conduct，the date for a stockholders' meeting and notice thereof，duly established under the bylaws，will not be enlarged by judicial interference at the request of dissident stockholders solely because of the circumstance of a proxy contest.That，of course，is not the case before us.

We are unable to agree with the conclusion of the Chancery court that the stockholders' application for injunctive relief here was tardy and came too late.The stockholders' learned of the action of management unofficially on Wednesday，October 27，1971; they filed this action on Monday，November 1，1971.Until management changed the date of the meeting，the stockholders had no need of judicial assistance in that connection.There is no indication of any prior warning of management's intent to take such action; indeed，it appears that an attempt was made by management to conceal its action as long as possible.Moreover，stockholders may not be charged with the duty of anticipating inequitable action by management，and of seeking anticipatory injunctive relief to foreclose such action，simply because the new Delaware Corporation Law makes such inequitable action legally possible.

Accordingly，the judgment below must be reversed and the cause remanded，with instruction to nullify the December 8 date as a meeting date for stockholders; to reinstate January 11，1972 as the sole date of the next annual meeting of the stockholders of the corporation; and to take such other proceedings and action as may be consistent herewith regarding the stock record closing date and any other related matters.


WOLCOTT，Chief Justice (dissenting) :


I do not agree with the majority of the Court in its disposition of this appeal.The plaintiff stockholders concerned in this litigation have，for a considerable period of time，sought to obtain control of the defendant corporation.These attempts took various forms.In view of the length of time leading up to the immediate events which caused the filing of this action，I agree with the Vice Chancellor that the application for injunctive relief came too late.I would affirm the judgment below on the basis of the Vice Chancellor's opinion.



Exercises




Discuss the following topics:


1) What is the petition?

2) What is the finding of the Court with regard to the management's purposes by advancing the date?

3) Whether the management has complied with the provisions of the new Delaware Corporation Law and what is the opinion of the Court?

4) Why is the rule of American Hardware not applicable for the instant case?

5) What is the judgment of the Court?


Unit 9　Criminal Law

When a society and its government decide that certain conduct is dangerous to citizens or damaging to the society as a whole，such conduct is labeled a“crime”and is made punishable by sanctions such as fines and imprisonment.Most crimes are identified in statutes that have been enacted by federal，state，and local government legislatures，in response to issues that affect the jurisdiction.Criminal statutes describe the type of conduct that has been deemed a crime，the mindset or intent required，and in some instances，the proper punishment.

The criminal law“system”encompasses the entire criminal process itself—from investigation and arrest，to conviction and sentencing—and the people who play a role in that process:the accused，police officers，prosecuting attorneys，bail bondsmen，criminal defense attorneys，judges，witnesses，probation officers，and corrections officers.At all stages of the criminal process，a person suspected of or charged with a crime is entitled to certain fundamental rights that derive from the U.S.Constitution and key court decisions.These include the right to an attorney and the right to a speedy jury trial.These constitutional rights provide a balance between the government's interest in ensuring that criminal behavior is identified and punished，and the fundamental need to preserve and promote the individual freedoms that characterize a democratic society.

The outcome of any criminal case depends upon the crime charged，the strength of the evidence，the legal validity of law enforcement and courtroom procedure，and the goals and strategy of the government and defense.When all is said and done，there may be no legal consequence for a person charged with a crime，because the charges are dismissed，or a fullfledged jury trial might result in a criminal conviction.

All criminal statutes define crimes in terms of required acts and a required state of mind，usually described as the actor's“intent.”These requirements are known as the“elements”of the offense.A prosecutor must convince a judge or jury that the person charged with the crime (the defendant) did the acts and had the intent described in the law.For example，commercial burglary is commonly defined as entering a structure (such as a store) belonging to another person，with the intent to commit petty or grand theft (that is，to steal) or any felony.To convict a person of this offense，the prosecutor would have to prove three elements:1.The defendant entered the structure.2.The structure belonged to another person.3.At the time the defendant entered the structure，he intended to commit petty or grand theft or any felony.

Criminal offenses are classified according to their seriousness.For crimes against property，the gravity of a crime is generally commensurate with the value of the property taken or damaged:the greater the property value，the more serious the crime.For crimes against persons，the same proportionality principle applies to bodily injury inflicted upon individuals:the greater the injury，the more serious the crime.However，a host of other factors can influence the seriousness of a criminal offense.These factors include whether the defendant had a prior criminal record; whether the defendant committed the crime with cruelty，malice，intent，or in reckless disregard of another person's safety; and whether the victim was a member of a protected class (e.g.，minors，minorities，senior citizens，the handicapped，etc.) .Thus，a less serious crime can be made more serious by the presence of these additional factors，and a more serious crime can be made less serious by their absence.

Here are a handful of defenses a defendant can use to get off the hook.To convict a criminal defendant，the prosecutor must prove the defendant guilty beyond a reasonable doubt.As part of this process，the defendant is given an opportunity to present a defense.There are many types of defenses.Most often defendants try to avoid punishment by claiming they did not commit the act in question，which include the defense of the presumption of innocence，reasonable doubt and the abili defense.Sometimes a defendant can avoid punishment even if the prosecutor shows that the defendant did，without a doubt，commit the act in question，including self—defense，the insanity defense，the defense of under the influence and entrapment.[1]


THE PEOPLE＆C.v.KEITH ANTWINE 2007 NY Int.100


CIPARICK，J.


The issue in this appeal is whether defendant was properly convicted of escape in the second degree under Penal Law§205.10 (2) .We agree with the Appellate Division that he was.

On April 22，2003，defendant was arrested after stealing an automobile with two children in the back seat and colliding with another vehicle while he was trying to flee.Defendant was taken to the precinct for processing.While there，he complained of a toothache and a hernia，and Officers Rosario and Bohan-McDowell escorted him，in handcuffs，to St.Barnabas Hospital by ambulance.Defendant was brought to the emergency room where Officer Bohan-McDowell handcuffed his right wrist to his assigned bed.Shortly thereafter，defendant complained that the handcuff was too tight，and the officer observed a visible discoloration of defendant's wrist.She placed the key in the cuff and started to loosen it when defendant lifted up on the cuff and ran away.

The officer caught up to defendant about 25 to 30 feet down the hallway and grabbed him，but he broke free.He then made a right turn and headed for the hospital exit approximately 12 feet away.After defendant got through the first of two sets of exit doors，the officer tackled defendant and remained on top of him until two doctors and another officer helped subdue him.

Defendant was charged with robbery in the second and third degrees as well as grand larceny in the fourth degree and other crimes.After a jury trial he was acquitted of robbery but convicted of grand larceny in the fourth degree，escape in the second degree and two counts of endangering the welfare of a child.Defendant was sentenced to concurrent terms of two-to-four years imprisonment on the grand larceny and escape counts and one year on each endangering the welfare of a child count.The Appellate Division affirmed the conviction，as we do.

Defendant claims that legally sufficient evidence did not exist to support his conviction for escape in the second degree under Penal Law§205.10 (2) .Rather，defendant asks that his conviction be reduced to attempted escape in the second degree.

Penal Law§205.10 states that“［a］person is guilty of escape in the second degree when:...(2) Having been arrested for，charged with or convicted of a class C，class D or class E felony，he escapes from custody.”Relying on People v.Neely (248 AD2d 996［4th Dept 1998］［holding that legally sufficient evidence did not exist to support a conviction for escape under Penal Law§205.10 (2) where defendant fled from a courtroom but was apprehended on the same floor within the courthouse］)，defendant argues that in order to be convicted of the crime of escape under Penal Law§205.10 (2)，he would have had to make it past the hospital exit doors.Anything short of leaving the building，according to defendant，was simply an attempted escape.We disagree.

While a crossing-the-threshold rule does exist under Penal Law§205.10 (1)，the same is not true here.Under subsection (1)，a person is guilty of escape in the second degree when he or she“escapes from a detention facility.”Thus，under that subsection，a tangible threshold line exists as to whether or not defendant exited the facility.However，under subsection (2)，we are concerned with whether defendant escaped the realm of custody—the restraint imposed by the public servant (see Penal Law§205.00［2］) .Such escape，as defined by the New York Criminal Jury Instructions，“means to get away，break away，get free or get clear，with the conscious purpose to evade custody”(CJI2d［NY］Penal Law§205.10［2］) .Indeed，as we explained in People v Hutchinson，56 NY2d 868，870［1982］，“［t］he commonly understood definition of the verb‘escape’is‘to get away (as by flight or conscious effort) :break away，get free or get clear.’”

Here，the statute requires proof that defendant“escape［d］from custody.”“Custody，”in turn，“means restraint by a public servant”(Penal Law§205.00［2］) .Hence，once the People show that a defendant broke free or got away from the restraint or control of the officer，as defendant did here by physically removing restraints to free himself from the controls imposed and running away，sufficient evidence exists to support the crime of escape.This is not to say that simply circumventing one's handcuffs constitutes an escape.Had defendant pushed off the handcuff but remained within the officer's control，he may have been found guilty of an attempted escape.Rather，here it was the point when defendant was no longer under the control of the officer and had removed himself from her custody without authorization—when she had to give chase，placing herself and the public at risk—that the elements of Penal Law§205.10 (2) were sufficiently met.

Accordingly，the order of the Appellate Division should be affirmed.

Order affirmed.Opinion by Judge Ciparick.Chief Judge Kaye and Judges Graffeo，Read，Smith，Pigott and Jones concur.



Exercises




Discuss the following topics:


1) What is the issue?

2) What crimes were the Defendant convicted of by the jury trial?

3) Under what circumstances is a person guilty of escape in the second degree according to Penal Law§205.10?

4) What is the Defendant's argument relying on in People v.Neely?

5) What does“Custody”mean in this case?

6) What is the definition of“escape from custody”in New York Criminal Jury Instructions?

THE PEOPLE＆C.v.JAMES BYRNE 77 N.Y.2d 460，570 N.E.2d 1066，568 N.Y.S.2d 717 (1991) .


TITONE，J.:


Section 65 (1) of the Alcoholic Beverage Control Law prohibits the sale of alcoholic beverages to minors，and section 130(3) makes a violation of that prohibition a misdemeanor.It is well established that the crime created by these statutes is one of“strict liability”for which proof of the accused's guilty knowledge or intent is not required (e.g.，People v Leonard，8 NY2d 60; People v Werner，174 NY 132) .The question presented on this appeal is whether these statutes also create a crime of“vicarious liability，”permitting conviction of a natural person for the acts of another solely because of the parties’business relationship.

On March 12，1983，Thomas Byrne，defendant James Byrne's brother，allegedly sold alcoholic beverages to two individuals who were under the age of nineteen.The alleged sales occurred in a Bronx County tavern known as Manions，which was owned by a corporate entity called Tullow Taverns，Inc.Defendant and his brother Thomas each owned 50% of the shares of this corporation.Additionally，defendant held the title of corporate president，while Thomas was designated secretary-treasurer.

Defendant and Thomas Byrne were both charged with violating Alcoholic Beverage Control Act 65(1) by“sell［ing］or caus［ing］or permit［ting］to be sold alcoholic beverages，to wit，beer，to［a］person being actually under the age of nineteen years.”Following pretrial motions，the charges against defendant were dismissed because there were no“factual allegations that ［defendant］was present in the tavern at the time the alcoholic beverages were served or that he had notice of or participated in such conduct.”However，the Appellate Term reversed the dismissal order and reinstated the charges，holding that“［t］he defendant，if adjudged a responsible officer of the corporate licensee may be held criminally liable notwithstanding his lack of knowledge of，or participation in，the criminal act”(128 Misc 2d 448，449) .Defendant's application for leave to appeal to this Court from the Appellate Term order was denied (65 NY2d 977) .

Defendant was subsequently tried before a jury.The evidence at his trial established only that defendant's brother Thomas had sold beer to two underage individuals on the premises of Manions，that defendant was a shareholder and officer of Manions‘corporate owner and that defendant had previously assumed some managerial responsibilities.There was no proof that defendant was present during，or had any other connection with，the illicit sales for which he was charged.Nonetheless，the jury was instructed that it could find defendant guilty of violating Alcoholic Beverage Control Act 65(1) if，in addition to determining that Thomas Byrne had made the sales in violation of the statute，the jury believed that defendant was a“responsible officer”of Tullow Taverns，Inc.Defendant was convicted and sentenced to pay a fine.Following his conviction，defendant appealed to the Appellate Term.The present appeal from the Appellate Term order affirming the judgment of conviction is here by leave of a Judge of this Court.

Since it is undisputed that defendant did not participate，encourage or know about the March 12，1983 illicit sales，and，in fact，was not even present in Manions tavern when the sales occurred，he can have no criminal liability for those sales，unless Alcoholic Beverage Control Act 65(1) and 130(3) are construed to authorize the imposition of vicarious liability based solely upon defendant's status as a shareholder and“responsible”officer of Manions corporate owner.Before considering the vicarious liability question，however，we note our rejection of the People's contention that defendant should now be foreclosed from raising it because his prior application to appeal to this Court，which concerned the same issue，was denied.A denial of leave to appeal to the Court of Appeals by an individual Judge or Justice does not represent a determination on the merits barring further litigation of“any claims which could have been litigated”had the appeal been permitted (Bray v Cox，38 NY2d 350，355; cf.，People v Corley，67 NY2d 105，109) .

Turning to the merits of the vicarious liability question，we begin our analysis with the specific language of the controlling Alcoholic Beverage Control Law provisions.Both section 65 (1)，which defines the prohibited conduct，and section 130(3)，which criminalizes violations of section 65(1)，speak in terms of acts committed by“a person.”Neither statute contains express language extending the legislatively imposed duty beyond the actor who actually engages in the prohibited conduct.Thus，if some form of vicarious liability is to be imposed，we must look elsewhere for a source of authority for doing so.

The People suggest that such a source of authority may be found in Alcoholic Beverage Control Law 3(22)，which defines the term“person”to include corporations and other business entities，thereby authorizing the imposition of derivative liability，at least in one circumstance.However，the legislatively-conferred authority to prosecute corporations for Alcoholic Beverage Control Law violations is quite specific and does not support the inference that the Legislature intended to effect a much broader rule of general vicarious liability for all criminal prosecutions under the Alcoholic Beverage Control Law，including those against natural persons.

Furthermore，any attempted analogy between the criminal liability of corporations and that of individuals falters because of the essential differences in the underlying theories supporting the imposition of derivative liability.It is true that when a corporation is prosecuted，the factual predicate for its liability is，invariably，the conduct of someone else，namely its agents or employees.However，since corporations，which are legal fictions，can operate only through their designated agents and employees (see，e.g.，United States v Dotterweich，320 US 277，281)，the acts of the latter are，in a sense，the acts of the corporation as well (see，e.g.，People v Rochester Ry.＆Light Co.，195 NY 102; cf.，Penal Law 20.20) .Thus，when a corporation is held criminally liable because it is a“person”under Alcoholic Beverage Control Law 3(22)，it is，in reality，being made to answer for its own acts.Such a theory of liability is a far cry from one involving true vicarious liability，in which，by virtue of the parties’relationship，the conduct of one individual is artificially imputed to another“who has played no part in it［and］has done nothing whatever to aid or encourage it”(see，W.P.Keeton，Prosser and Keeton on Torts［5th Lawyers ed］699，at 499) .

Equally unpersuasive is the People's attempt to extrapolate a legislative intention to impose vicarious liability from the fact that the statutes at issue create a strict liability crime.A crime of strict liability is one that does not require proof of a culpable mental state (Penal Law 15.10; see，e.g.，People v Munoz，9 NY2d 51) .The doctrine of vicarious liability，in contrast，eliminates the need to prove that the accused personally committed the forbidden act.Since the concepts are distinct，there is no reason to infer that a Legislature willing to adopt the former would also endorse the latter (see，LaFave＆Scott，Criminal Law［2d ed］3.9，at 253) .Indeed，in the absence of a specific expression to the contrary，a legislative intention to impose criminal liability where the actual actor did not harbor a guilty state of mind and the person to be held liable did not participate in the proscribed conduct cannot sensibly be assumed (cf.，People v Leonard，8 NY2d 60，supra［tavern proprietor who was present and mixed the alcoholic beverages that were sold to minors held criminally liable，although he did not personally serve the minors］; but see，People v Hawk，156 Misc 870，affd 268 NY 678) .

Finally，where the Legislature has not clearly directed otherwise，we should be most reluctant to embrace the doctrine of vicarious liability for use in the criminal sphere.The doctrine runs counter to the generally accepted premise in the criminal law that individuals “must answer for their own acts，and stand or fall by their own behaviour”(Sayre，Criminal Responsibility for the Acts of Another，43 Harv L Rev 689，701) .Further，it is out of harmony with several provisions of the Penal Law，which are instructive on the Legislature's overall attitude toward individual responsibility.

Penal Law 15.10，for example，provides that“［t］he minimal requirement for criminal liability is the performance by a person of conduct which includes a voluntary act，”thereby establishing the accused's personal misconduct as the sine qua non for most criminal prosecutions.Penal Law 20.00，which expressly authorizes holding one individual criminally liable for the acts of another，requires，as a minimal predicate for liability，proof that the individual personally engaged in some voluntary act that was specifically connected to the actor's misconduct，such as“soliciting，”“requesting”or“aiding.”Similarly，even Penal Law 20.20 and 20.25，which detail the circumstances under which corporations may be held liable for the acts of their agents and vice versa，do not go so far as to suggest that a corporate principal may be held liable for corporate acts in which he did not participate and which he did not intend.Indeed，holding this defendant liable merely because of his status as a corporate officer and shareholder would run counter to Penal Law 20.25，which limits individual liability for corporate criminal acts to cases where the individual defendant personally“perform［ed］or cause［d］to be performed”“conduct constituting an offense.”

Penal Law 15.15 (2) is also instructive.That statute provides that“unless clearly indicating a legislative intent to impose strict liability，”statutes imposing criminal liability should be construed to require some culpable mental state.By parity of reasoning，where the Legislature has not clearly and specifically mandated otherwise，statutes defining criminally punishable offenses should，consistent with Penal Law 15.10，be construed to require some personal participation by the accused in the proscribed act (see，Penal Law 5.05［2］) .

In closing，we stress that our decision in this case does not represent a policy-based rejection of the use of vicarious liability theories in criminal prosecutions (compare LaFave＆Scott，Handbook on Criminal Law 32，supra，with Laylin＆Tuttle，Due Process and Punishment，20 Mich L Rev 614，627，641; see also footnote 4，supra) .The fairness and wisdom of imposing such liability are matters within the purview of the Legislature's judgment，provided，of course，that the constraints of due process are observed.We merely hold here that in the face of legislative silence on the point，a legislative intent to authorize prosecution for another's criminal conduct will not be inferred.

Accordingly，the order of the Appellate Term should be reversed and the complaint dismissed.



Exercises




Discuss the following topics:


1) What is the issue?

2) Why the charges against the Defendant were dismissed?

3) What is the holding of the Appellate Term?

4) What is the evidence to the Defendant?

5) Why cannot Alcoholic Beverage Control Law provisions section 65(1) and 130(3) be adopted here?

6) What is the difference between the doctrine of strict liability and vicarious liability?

7) Why cannot the doctrine of vicarious liability be used at random for criminal sphere?

8) What is the holding of the Court?




[1]
 http://criminal.findlaw.com/crimes/criminal-overview


Unit 10　Criminal Procedure

Criminal procedure deals with the set of rules governing the series of proceedings through which the government enforces substantive criminal law.The U.S.Supreme Court，pursuant to its authority under the Rules Enabling Act，first promulgated the Federal Rules of Criminal Procedure，(F.R.Crim.Pro.) which Congress，in turn，passed.The Federal Rules outline the procedure for conducting federal criminal trials.Similarly，states have their own codes of criminal procedure of which many closely model the Federal Rules.The Federal Rules incorporate and expound upon all guarantees included within the U.S.Constitution's Bill of Rights.A few of the rights guaranteed to criminal defendants by the Constitution include the guarantees of due process and equal protection under the laws，the right to have legal counsel present，the right to confront witnesses，the right to a jury trial，and the right to not testify against oneself.


Investigatory and Accusatory Police Procedure


The U.S.Constitution，the Federal Rules and the federal court system's interpretations of both provide guidance and procedural canons that law enforcement must follow.Failure to follow such procedure may result in the suppression of evidence or the release of an arrested suspect.Substantive due process requires police to make criminal defendants aware of their rights prior to the defendant making any statements if the government intends to use those statements as evidence against the defendant.


PreTrial Procedure


The Sixth Amendment to the U.S.Constitution guarantees criminal defendants the right to a speedy trial and also guarantees the right to a public trial by an impartial jury of one's peers.Due Process requires that criminal defendants receive a fair trial，and further commands that defendants have the right to call their own witnesses，mount their own evidence，and present their own theory of the facts.Pretrial would also be the point at which the defense might raise a defense of double jeopardy，if such a defense existed in the particular case.The Fifth Amendment，through the Double Jeopardy Clause prohibits states from charging the same defendant with substantially the same crime on the same facts.


Criminal Trial Procedure


Once a trial begins，the U.S.Constitution affords further rights to criminal defendants.The Sixth Amendment guarantees a defendant the right to assistance of counsel during trial.If a defendant cannot afford an attorney，the government is required to provide the defendant an attorney.At all times during the trial，the defendant enjoys a right of not having to provide selfincriminating testimony according to the Fifth Amendment of the U.S.Constitution.


Stages of the Criminal Trial


After law enforcement arrests a suspect，a judge will set the suspect's initial bail and the arraignment comes next.At the preliminary hearing，the judge determines whether enough evidence exists for the prosecution to meet its burden of persuasion.A pretrial hearing is the next step in the process.The prosecution and the defense team use the pretrial to file motions before a judge.After all these preliminary stages，the defendant stands trial.Both sides offer opening statements and presents witnesses and evidence.After closing arguments，the trier of fact deliberates and returns a verdict.


Sentencing


Sentencing usually occurs immediately for infractions and misdemeanors.For more serious crimes，some jurisdictions allow the judge，alone，to determine the sentence; others will have a separate sentencing phase trial，complete with a new jury，to determine the sentence for certain crimes.Before the judge announces the sentence，a defendant is entitled to allocution.

UNITED STATES OF AMERICA v.JOSE O.ORTEGA-SANTANA 869 F.2d 12

This is an appeal from a conviction of robbery of mail matter in violation of 18 U.S.C.s2114 in which appellant claims that the district court erred in failing to suppress his pretrial confession and subsequent identification.The key to answering these questions lies in determining whether appellant was“seized”within the meaning of the Fourth Amendment when asked by government agents to accompany them to their office for investigation.


Background


The uncontested evidence presented by the government at trial established that on April 3，1987 two young men entered the United States Postal Service Contract Station in Amelia Ward，Guaynabo，Puerto Rico，where Angel Torres Hernandez (Torres Hernandez) was working as a clerk.After a brief conversation，the two individuals proceeded to rob the station of $ 70 in its custody.The robbers also took Torres Hernandez' watch from his person.

As a result of an anonymous tip on April 28，1987，two postal inspectors went to appellant's home and requested that he accompany them to their office for an investigation.Appellant agreed to do so and was driven there in an official car.Appellant was neither handcuffed nor physically restrained，nor was he told that he was under arrest or in custody.The testimony of the government agents was to the effect that appellant was at liberty to leave at any time.

Upon arrival at the inspectors' office he was advised of his constitutional rights in Spanish，appellant's native language，after which he signed a written form stating that he understood his rights.Thereafter，appellant indicated that he was willing to answer questions without assistance of counsel and the inspectors proceeded to interrogate him.Appellant gave an incriminating written statement which was eventually used at trial as evidence against him.

On April 29，1987，Torres Hernandez visited the postal inspectors' office and selected both appellant's and co-defendant's pictures from among numerous photographs contained in two photo albums as being the two robbers in the April 3 incident.The appellant's photographs had been taken by the inspectors after appellant had confessed on April 28.During the trial Torres Hernandez again identified appellant as a participant in the robbery and the government introduced as evidence against appellant the pretrial identification and the photo spread.


Discussion


Appellant's initial argument is to the effect that he was illegally detained when taken to the inspectors' office because the inspectors lacked probable cause to arrest him.Therefore，appellant argues，his subsequent confession is invalid because it is the product of his illegal arrest and must be suppressed as“fruit of the poisonous tree.”See Wong Sun v.United States， 371 U.S.471，83 S.Ct.407，9 L.Ed.2d 441 (1963) .See also Taylor v.Alabama，457 U.S.687，102 S.Ct.2664，73 L.Ed.2d 314 (1982) .In the alternative appellant contends that his confession was improperly admitted into evidence because it was involuntary by reason of his being under custodial interrogation without the benefit of advice of his constitutional rights pursuant to Miranda v.Arizona，384 U.S.436，86 S.Ct.1602，16 L.Ed.2d 694 (1966) .Because of this alleged illegality，or because they are also the product of the allegedly illegal arrest，appellant argues that the photographs taken subsequent to his confession，which were used to identify him in the photospread，are also subject to exclusion under Wong Sun.Appellant also seems to argue，although his point is not clearly articulated，that the identification procedures were somehow improperly suggestive.

Appellant's argument rests on the incorrect assumption that he was illegally seized.

A person is“seized”within the meaning of the Fourth Amendment if，“in view of all of the circumstances surrounding the incident，a reasonable person would have believed that he was not free to leave.”Michigan v.Chesternut，48 U.S.567，108 S.Ct.1975，100 L.Ed.2d 565 (1988)，U.S.v.Mendenhall，446 U.S.544，554，100 S.Ct.1870，1877，64 L.Ed.2d 497 (1980) (opinion of Stewart，J.) .For purposes of the Fourth Amendment，if the person is free to walk away，there has been no intrusion and thus，the person has not been“seized.”See Chesternut，supra.

On the record in this case，there was no seizure of appellant.The uncontradicted evidence is to the effect that the inspectors' invitation to appellant was unaccompanied by any threat or show of force or other form of physical restraint.The only testimony presented is to the effect that appellant was at liberty to leave the presence of the agents，and to refuse the invitation to accompany them to their office.Moreover，the record reveals that he was told at least twice while at the office that he was free to leave.In juxtaposition we have that appellant was 21 years old，spoke no English，was asked by two law enforcement agents to accompany them to an office for investigation，and was driven there in an official car.We are asked to rule that the above constitutes a per se“seizure.”This we cannot do because there is no objective basis upon which we can conclude that，as the record stands，a reasonable person would have believed that his freedom was in any manner significantly curtailed.See Mendenhall，supra 446 U.S.at 558，100 S.Ct.at 1879.

We，of course，are not so far removed from the real world as to be unaware of the potential for abuse presented by circumstances similar to those described by this record.This is so particularly where，as here，investigators fail to tell the suspect he is free to decline their invitation.But a potential for transgression is not enough to license reversal of appellant's conviction.Although law enforcement agencies risk judicial intervention into otherwise valid convictions by engaging in border—skirting conduct，we cannot，on the basis of mere speculation，extend the law of seizure beyond appropriate constitutional parameters or unnecessarily interfere with what on its face appears to be a legitimate criminal investigation.Furthermore，due deference must be given to the conclusions of the fact finders who had a superior opportunity to view the testimony firsthand，yet found no undue restriction of appellant's liberty during the course of the investigation.Cf.Dunaway v.New York，442 U.S.200，99 S.Ct.2248，60 L.Ed.2d 824 (1979) .

Considering the above，all Wong Sun challenges based on an allegedly illegal seizure are rejected.

Passing on to the other alternative contentions，the uncontested evidence is to the effect that Miranda warnings were given to appellant upon his arrival at the postal inspectors' office，and that it was only after these warnings that the incriminating statement was given.No evidence of involuntariness in the giving of this statement was elicited at either the suppression hearing or at the trial.Thus，we cannot find a violation of appellant's Fifth Amendment rights.

The allegation regarding the derivative illegality of the use of appellant's photograph is equally without substance.The photograph was taken after the confession was legally given.Such a procedure is unquestionably permissible.

The contention of improper suggestiveness in the photospread was rejected after full exploration of the evidence by both the magistrate and district judge.A review of the record reveals that no reversible error was committed in this respect.

The conviction is affirmed.



Exercises





Discuss the following topics:



1) What is the issue of this case?

2) What are the appellant's arguments?

3) Defined by the Fourth Amendment，what is deemed to be“seized”?

4) Why was there no seizure of appellant?

5) Why a potential for transgression is not enough to license reversal of appellant's conviction?

RICHARD J.TAYLOR，JR.v.UNITED STATES.414 U.S.17，94 S.Ct.194


PER CURIAM.


On the first day of his trial on four counts of selling cocaine in violation of 26 U.S.C.s 4705(a) (1964 ed.)，petitioner failed to return for the afternoon session.He had been present at the expiration of the morning session when the court announced that the lunch recess would last until 2 p.m.，and he had been told by his attorney to return to the courtroom at that time.The judge recessed the trial until the following morning，but petitioner still did not appear.His wife testified that she had left the courtroom the previous day with petitioner after the morning session; that they had separated after sharing a taxicab to Roxbury; that he had not appeared ill; and，finally，that she had not heard from him since.The trial judge then denied a motion for mistrial by defense counsel，who asserted that the jurors' minds would be tainted by petitioner's absence and that continuation of the trial in his absence deprived him of his Sixth Amendment right to confront witnesses against him.Relying upon Fed.Rules Crim.Proc.43，which expressly provide that a defendant's voluntary absence“shall not prevent continuing the trial，”the court found that petitioner had absented himself voluntarily from the proceedings.

Throughout the remainder of the trial，the court admonished the jury that no inference of guilt could be drawn from petitioner's absence.Petitioner was found guilty on all four counts.Following his subsequent arrest，he was sentenced to the statutory five-year minimum.The Court of Appeals affirmed the conviction，478 F.2d 689 (CA1 1973)，and we now grant the motion for leave to proceed in forma pauperis and the petition for certiorari and affirmed the judgment of the Court of Appeals.

There is no challenge to the trial court's conclusion that petitioner's absence from the trial was voluntary，and no claim that the continuation of the trial was not authorized by Rule 43.Nor are we persuaded that Rule 43 is unconstitutional or that petitioner was deprived of any constitutional rights in the circumstances before us.Rule 43 has remained unchanged since the adoption of the Federal Rules of Criminal Procedure in 1945; and with respect to the consequences of the defendant's voluntary absence from trial，it reflects the long-standing rule recognized by this Court in Diaz v.United States，223 U.S.442，455，32 S.Ct.250，254，56 L.Ed.500 (1912) :

“(W) here the offense is not capital and the accused is not in custody，the prevailing rule has been，that if，after the trial has begun in his presence，he voluntarily absents himself，this does not nullify what has been done or prevent the completion of the trial，but，on the contrary，operates as a waiver of his right to be present and leaves the court free to proceed with the trial in like manner and with like effect as if he were present.”Under this rule，the District Court and the Court of Appeals correctly rejected petitioner's claims.

Petitioner，however，insists that his mere voluntary absence from his trial cannot be construed as an effective waiver，that is，“an intentional relinquishment or abandonment of a known right or privilege，”Johnson v.Zerbst，304 U.S.458，464，58 S.Ct.1019，1023，82 L.Ed.1461 (1938)，unless it is demonstrated that he knew or had been expressly warned by the trial court not only that he had a right to be present but also that the trial would continue in his absence and thereby effectively foreclose his right to testify and to confront personally the witnesses against him.

Like the Court of Appeals，we cannot accept this position.Petitioner had no right to interrupt the trial by his voluntary absence，as he implicitly concedes by urging only that he should have been warned that no such right existed and that the trial would proceed in his absence.The right at issue is the right to be present，and the question becomes whether that right was effectively waived by his voluntary absence.Consistent with Rule 43 and Diaz，we conclude that it was.

It is wholly incredible to suggest that petitioner，who was at liberty on bail，had attended the opening session of his trial，and had a duty to be present at the trial，see Stack v.Boyle，342 U.S.1，4—5，72 S.Ct.1，3—4，96 L.Ed.3 (1951)，entertained any doubts about his right to be present at every stage of his trial.It seems equally incredible to us，as it did to the Court of Appeals，“that a defendant who flees from a courtroom in the midst of a trial—where judge，jury，witnesses and lawyers are present and ready to continue—would not know that as a consequence the trial could continue in his absence.”478 F.2d，at 691.Here the Court of Appeals noted that when petitioner was questioned at sentencing regarding his flight，he never contended that he was unaware that a consequence of his flight would be a continuation of the trial without him.Moreover，no issue of the voluntariness of his disappearance was ever raised.As was recently noted，“there can be no doubt whatever that the governmental prerogative to proceed with a trial may not be defeated by conduct of the accused that prevents the trial from going forward.”Illinois v.Allen，397 U.S.337，349，90 S.Ct.1057，1063，25 L.Ed.2d 353 (1970) (Brennan，J.，concurring) .Under the circumstances present here，the Court of Appeals properly applied Rule 43 and affirmed the judgment of conviction.

Affirmed.



Exercises




Discuss the following topics:


1) What is the issue of this case?

2) Why did the defense counsel promote a motion for mistrial before the trial judge?

3) What is the judgment of the Trial Court?

4) What is the consequence if the petitioner voluntarily absents himself after the trial has begun?

5) What is the decision of the Supreme Court?


Unit 11　Employment Law

Employment law governs the relationship between workers and their employers.This law，contained in federal and state statutes，administrative regulations，and judicial decisions，specifies the rights and restrictions applicable to each party in the workplace.Employment law differs from labor law，which primarily deals with the relationship between employers and labor organizations.

Employment law in the United States regulates such issues as employee benefits，discipline，hiring，firing，leave，payroll，health and safety in the workplace，non-compete agreements，retaliation，severance，unemployment compensation，pensions，whistle-blowing，worker classification as independent contractor or employee，wage garnishment，work authorization for non-U.S.citizens，worker's compensation，and employee handbooks.

When an employer promulgates a policy regarding an issue in the workplace，generally，that policy is legally binding provided that the policy itself is legal.Policies can be communicated in various ways:through employee handbooks and manuals，memos，and union contracts.

Relevant federal statutes on employment law include the Americans with Disabilities Act of 1990，Title VII of the Civil Rights Act of 1964，Age Discrimination in employment Act of 1967，Fair Labor Standards Act，Occupational Safety and Health Act，Employee Retirement Income Security Act，and Family and Medical Leave Act，though many more federal and state laws and regulations govern virtually every aspect of the employer/employee relationship in the workplace.


Show Extended Summary At-Will Employment


Most employment in the U.S.is an at-will relationship between employer and employee，meaning that either party can terminate the relationship with no liability if there was no express contract for a definite term governing the employment relationship.Although several exceptions to this legal doctrine exist，generally，the employer may freely discharge employees for any legal reason or even with no cause at all，and an employee may leave a job for any reason at any time.


Employment Discrimination


In the United States，employees have many rights，including the right not to be discriminated against or harassed because of race，national origin，skin color，gender，pregnancy，religious beliefs，disability，or age.In some places，laws also protect employees from discrimination on the basis of marital status，sexual orientation，gender identity，or other characteristics.


Fair Pay


Employees also have the right to fair pay.Employees must be paid the minimum wage，as well as any overtime pay for any hours worked over forty in one week (or，in some places，over eight hours in one day) .Federal law establishes the minimum amount that a worker can be paid per hour; this amount changes in the United States but is currently $ 5.15 per hour.Most states and some municipalities have enacted their own minimum wage laws.For example，California's minimum wage is $ 7.65 per hour; in San Francisco，California，workers must be paid a minimum wage of $ 8.50 an hour.Where an employee is subject to both the state and federal minimum wage laws，the employer must pay the higher of the two minimum wages.However，federal law exempts executive，administrative，professional and outside sales employees from both minimum wage and overtime pay laws.

Regulations and statutes also protect employees' rights to back pay，severance pay，paid time off，unemployment and retirement benefits.On August 17，2006，President Bush signed the 900-plus page Pension Protection Act of 2006 (PPA)，putting in place many reforms to federal tax and employee benefit laws intended to protect the security of employer-provided pension plans.


Family Medical Leave Act


Some American employees are provided the right to take leave due to the employee's own or a family member's illness，birth，or adoption.The Family Medical Leave Act of 1993 (FMLA) gives workers who are employed in a company of 50 or more persons a total of 12 work weeks of unpaid leave during any 12-month period for the birth and care of an employee's child; for adoption of a child by an employee; to care for an immediate family member (spouse，child，or parent) with a serious health condition; or to take medical leave when the employee is unable to work because of a serious health condition.


Workplace Safety


Federal and state laws also guarantee employees in the U.S.the right to a safe workplace.The U.S.Occupational Safety and Health Administration (OSHA)，a federal agency，issues and enforces rules to prevent work-related injuries，illnesses，and deaths.OSHA's standards apply to most private，or nongovernmental，workplaces.Many states also have their own plans to protect workers' occupational safety and health，and if those plans are approved by the U.S.Department of Labor，they may be applied to both private and public workplaces.


Other Protections


Employment law affords employees some right to privacy in personal matters.Employers increasingly require drug testing of employees before employment，which is generally permissible under the law.However，some organizations seek to drug test current employees.Such testing is subject to restrictions that vary with state law.

Some employers also want prospective and current employees to submit to medical screenings.The Americans with Disabilities Act (ADA) protects individuals with disabilities from being screened out by requiring a job offer be made before an employer can require medical testing.

The Federal Employee Polygraph Protection Act (29 U.S.C.§2001) prohibits most private employers from requiring their employees to take lie detector tests，and many states ban this practice.

ALFREDO AVILES v.CORNELL FORGE COMPANY 183 F.3d 598(7he Cir，1999)

Appeal from the United states District Court for the Northern District of Illinois，Eastern Division，No.96C5989—Harry D.Leienweber，Judge.

Before HARLLNGTON WOOD，JR，RIPPLE and ROVNER，Circuit Judges.


ROVNER，Circuit Judge.


This is a successive appeal of an employment discrimination case.The plaintiff asks us to find that calling the police to report that a disgruntled employee is waiting outside the workplace and may be armed is an adverse action as a matter of law.We decline the plaintiff's invitation because a truthful，non-discriminatory report to the police should not subject an employer to Title VII liability.We therefore affirm the district court's grant of a directed verdict at the close of the plaintiff's evidence.


Ⅰ


We will assume familiarity with our prior opinion in this matter and will repeat only those facts necessary to understand the issues presented in this appeal.See Aviles v.Cornell Forge Co.，183 F.3d 598 (7th Cir.1999) .Alfredo Aviles sued his employer，Cornell Forge，claiming that the company subjected him to a hostile work environment based on his national origin.He also claimed that Cornell Forge retaliated against him for filing a hostile work environment claim.In his complaint，Aviles alleged that shortly after filing an EEOC charge against Cornell Forge，the company suspended him for five days，and then falsely told the local police that Aviles had threatened his supervisor with a gun.According to Aviles，as a result of this false report，the police physically and emotionally harmed him during their investigation.Aviles contended that four police cars and six officers responded to the call，and rousted him from his car with their guns drawn，injuring him in a number of ways before determining that he was，in fact，unarmed.The district court originally granted summary judgment in favor of the employer on both the discrimination and retaliation claims，but for the reasons stated in our earlier opinion，we remanded the case for a trial on the retaliation claim.We held that a false report to the police that Aviles was armed and laying in wait outside the plant could certainly be construed by the fact-finder as a retaliatory action meant to dissuade Aviles from pursuing his claim.We therefore remanded the case for trial on the claim that Cornell Forge retaliated against Aviles by making a false police report.

At trial，Aviles presented evidence that he filed an EEOC claim，and that shortly thereafter，he was suspended from his job.He refused to leave the premises following the suspension and told his supervisors that they could call the police.One supervisor indeed called the police，who escorted Aviles off the property and told him not to return.Despite this warning，Aviles returned to the area later，parking his car approximately one and one half blocks from the entrance to the plant.Although Aviles contended that he returned only to pick up his paycheck，we must take the facts as the district court found them following Aviles' presentation of evidence at a bench trial.Not knowing that Aviles was there for that alleged innocent purpose，someone from the plant called the police again and reported that Aviles was sitting in his car outside the plant entrance.The officer taking the call，knowing that an employee had been removed from the plant under police escort earlier that day，asked the caller if Aviles was armed.The caller replied that he did not know if Aviles was armed but that he might be.Based on that conversation，the police approached Aviles with a great display of force.Aviles testified that in the ensuing altercation，the police injured his arm，causing him pain.After the police had removed Aviles from his car，the dispatcher called the plant back and asked to speak to the supervisor who was involved in Aviles' suspension.At that time，Aviles' supervisor told the dispatcher that Aviles had threatened in the past to kill him and other employees at the plant with a gun.There was no evidence that the dispatcher passed this statement on to the officers at the scene，and Aviles presented no evidence that any of these statements were false.

At the close of Aviles' evidence，Cornell Forge moved for a directed verdict.The company argued that Aviles failed to prove an adverse act by his employer，and that he failed to establish a causal link between the protected expression and the adverse action.Cornell Forge also argued that Aviles failed to establish any damages.The district court granted the motion.The court noted first that Aviles had presented no evidence regarding who at Cornell Forge made the call to the police that resulted in Aviles' injuries.The court found that the police dispatcher，not the Cornell Forge caller，raised the issue of the gun，and that there was no evidence that the caller lied when stating he did not know whether Aviles was armed but that he might be.The court held that calling the police and making a truthful report did not constitute an adverse action.The court further found that Aviles failed to prove a causal link between the protected expression and the adverse action.In particular，Aviles failed to show that the employer could have anticipated a violent response by the police，or that Aviles would resist during the investigatory stop and thereby be injured.The court therefore granted Cornell Forge's motion for a directed verdict.Aviles appeals.


Ⅱ


On appeal，Aviles contends that calling the police and reporting that a disgruntled employee is armed is an adverse action as a matter of law.Aviles also complains that the district court sua sponte asserted a legitimate reason for his employer's adverse act; even though the defendant had not put on any evidence supporting the so-called legitimate reason.Finally，Aviles claims that he did in fact prove a causal connection between the charge of discrimination and the call to the police with evidence that his supervisor said Aviles was“going to pay，”and that he was“going to get”Aviles.

We review the district court's grant of a directed verdict under Federal Rule of Civil Procedure 52.Subpart (c) of that rule provides that，in a bench trial，once a party has been fully heard on an issue，the“court may enter judgment as a matter of law against that party with respect to a claim or defense that cannot under the controlling law be maintained or defeated without a favorable finding on that issue.”The rule dictates that such a judgment be supported by findings of fact and conclusions of law as required under Subpart (a) of the same rule.Subpart (a)，in turn，specifies that these findings of fact shall not be set aside unless clearly erroneous，and due regard shall be given to the opportunity of the trial court to judge the credibility of the witnesses.The trial judge's statement of his findings of fact and conclusions of law orally in open court following the conclusion of Aviles' evidence is sufficient under the rule.We therefore review the district court's oral ruling for clear error.

In order to make out a claim of retaliation under Title VII，Aviles must prove that (1) he engaged in statutorily protected expression; (2) he suffered an adverse action by his employer; and (3) there is a causal link between the protected expression and the adverse action.Dey v.Colt Construction＆Development Co.，28 F.3d 1446，1457 (7th Cir.1994) .Once a plaintiff makes that showing，the burden of producing a legitimate，nondiscriminatory reason for the adverse action shifts to the employer.If the employer is able to produce such a reason，the burden shifts back to the plaintiff to show that the employer's proffered reason is pretextual and that its actual reason is discriminatory.Dey，28F.3d at 1457.The district court found that Aviles engaged in statutorily protected expression when he filed an EEOC charge against Cornell Forge，based on his claim of national origin discrimination.The district court also found that his employer was aware that Aviles had filed this charge.(Tr.at 295—296.)

But on the issue of adverse action，the district court found Aviles' proof lacking.First，the court noted that the police were called simply to remove Aviles，and that no complaint was filed against him and he was not arrested.Second，the court stated that any injury to Aviles from the police was unforeseeable to Cornell Forge because the company had no reason to know that Aviles would resist the police or that the police would overreact in some way.The court found that the actions taken by Cornell Forge were reasonable under the circumstances.Third，and most importantly for our analysis，the district court found there was no evidence that Cornell Forge lied to the police about whether Aviles was armed.Rather，the only evidence on the issue of whether Aviles had a gun was that the Cornell Forge caller responded to a question from the police dispatcher about whether Aviles was armed by answering that he did not know but that he might be.The court concluded，“So I think it was reasonable for them to say the truth，which is that they didn't know whether he was armed or not.”The court further found that even if calling the police was an adverse action，Aviles failed to prove by a preponderance of the evidence that the call was in retaliation for filing the EEOC charge.

We begin by addressing Aviles' claim that calling the police was an adverse action as a matter of law.Aviles asserts that“［c］alling the police on someone is always an adverse act.”Reply Brief at 4.Aviles argues that，although a call to the police may be justified under some circumstances，the mere act of making the call is adverse.Aviles claims that because Cornell Forge flatly denied making the call in pretrial proceedings，he approached trial with the expectation that he would have to prove the defendant made the call，and did not expect he would also have to prove the falsity of the charge made to the police.He contends that being required to prove the falsity of the statements made to the police in his case-in-chief is tantamount to requiring him to rebut the employer's legitimate，non-discriminatory reason for making the call before the employer has even offered such a reason.

Aviles has misapprehended our earlier opinion.We held that a false report to the police that Aviles was armed and laying in wait outside the plant after threatening his supervisor could certainly be construed as a retaliatory action meant to dissuade Aviles from pursuing his EEOC charge against the company.Aviles，183 F.3d at 606.In so holding，we clarified that for a current employee，the retaliatory action need not be employment related.We did not go so far as to conclude that a truthful report to the police regarding an employee could be construed as an adverse action.As a matter of common sense，such a holding would be ill-advised.If an employer had to face Title VII liability for truthfully reporting to the police that a disgruntled employee had threatened a supervisor and could be armed，we might discourage employers from taking the most prudent action to protect themselves and others in the workplace.There is no evidence here that the employer singled out a particular ethnic group for its report to the police.Nor did Aviles put on any evidence at all that the report was false.Under these circumstances，we agree with the district court that Aviles failed to prove an adverse action by a preponderance of the evidence.See also Berry v.Stevinson Chevrolet，74 F.3d 980，982 (10th Cir.1996) (malicious prosecution may constitute adverse employment action) ; Veprinsky v.Fluor Daniel，Inc.，87 F.3d 881，892 (7th Cir.1996) .

Nor did the district court sua sponte supply a legitimate reason for the employer's action.The district court stated that it was reasonable for Cornell Forge to call the police under the circumstances.This finding relates to whether the action was adverse，not whether the employer had a legitimate，non-discriminatory reason for making the call.In essence，the district court was stating that a truthful report to the police is reasonable in the sense that it is not adverse.The court also explained that whether the call was reasonable was related to causation and not to whether the employer had a legitimate，non-discriminatory reason to make the call.The court clarified this at the time of the motion for a directed verdict.After the court stated that no one could be faulted for concluding that Aviles might be outside the plant in order to retaliate against someone，Aviles' counsel argued that the court was supplying the employer with a legitimate reason.The court replied，“No，I think it's whether there's a causal connection.I mean，was he there for his stated reason? I mean，it's for me to determine whether it's more probably true than not true，at least what they thought he was there for.”The court went on to state that if the employer knew Aviles was just there to pick up his check and that he was unarmed，then there would be a basis for finding that Cornell Forge retaliated against Aviles.But the only evidence presented was that the employer made a truthful report to the police about Aviles，and that report was neither adverse nor in retaliation for filing the EEOC charge.We see no clear error in that conclusion.

That leads us to Aviles' last point，which he proved a causal connection with evidence that another employee heard his supervisor say that he was going to get Aviles，and was going to make him pay.The court's rejection of this evidence is just the kind of fact-finding to which we defer on appeal because of the trial court's superior ability to judge the credibility of the witnesses and the strength of the evidence presented.We therefore affirm the district court's grant of a directed verdict in favor of Cornell Forge and against Aviles.

Affirmed.



Exercises




Discuss the following topics:


1) What is the issue?

2) What is the procedural history?

3) On what grounds did the district court grant the employer's motion for direct verdict?

4) What is the standard of review?

5) What are elements of retaliation under Title VII?

6) What is the holding?

7) Why did the district court find for the defendant on the issue of adverse action?

AMANDA BENT BOLT COMPANY，AMANDA，OHIOA v.INTERNATIONAL UNION，UNITED AUTOMOBILE，AEROSPACE，AGRICULTURAL IMPLEMENT WORKERS OF AMERICA，LOCAL 1549，ET AT.451 F.2d 1277


PHILLIPS，Chief Judge.


This is an action under s 301(a) of the Labor Management Relations Act，29 U.S.C.s 185(a)，seeking to vacate an arbitration award.

Appellant Amanda Bent Bolt Company (“the Company”) entered into a collective bargaining contract with the appellee labor union containing a no-strike clause.The contract provided that employees striking in violation of the nostrike clause were subject to discharge and those employees discharged for cause would lose their seniority.Twenty-eight employees engaged in a wild cat strike in violation of the no strike clause.All striking employees were discharged by the company.

The Union processed the grievances of the employees according to the established contract procedure，which called for arbitration.The arbitrator awarded the employees reinstatement with full seniority.

The company filed this action to vacate the award on the ground that the arbitrator exceeded his authority by granting relief which contradicted the express terms of the collective bargaining agreement.The District Court entered an order for summary judgment in favor of the Union.

We reverse.

The District Court correctly stated the general rule that arbitration as a means of settling labor disputes is favored and those courts refuse to review the merits of an arbitration award，seeking to effectuate the policy that labor disputes should be resolved by arbitration.See United Steelworkers v.Enterprise Wheel＆Car Corp.，363 U.S.593，80 S.Ct.1358，4 L.Ed.2d 1424; United Steelworkers v.Warrior＆Gulf Nav.Co.，363 U.S.574，80 S.Ct.1347，4 L.Ed.2d 1409; United Steelworkers v.American Mfg.Co.，363 U.S.564，80 S.Ct.1343，4 L.Ed.2d 1403; United Steelworkers v.Caster Mold＆Machine Co.，345 F.2d 429 (6th Cir.) .

Nevertheless“［A］n arbitrator is confined to interpretation and application of the collective bargaining agreement; he does not sit to dispense his own brand of industrial justice.［H］is award is legitimate only so long as it draws its essence from the collective bargaining agreement.When the arbitrator's words manifest an infidelity to this obligation，courts have no choice but to refuse enforcement of the award.”United Steelworkers v.Enterprise，supra，363 U.S.at 597，80 S.Ct.at 1361.

Section 6.2 of the collective bargaining agreement in the present case provides as follows:

“The Union，its officers，agents，members，and employees covered by this agreement agree that for the duration of this agreement there shall be no strikes，sitdowns，slowdowns，stoppages of work，boycott or any unlawful acts that interfere with the company's operations or production or sale of its products.Any violation of this provision may be made the subject of disciplinary action，including discharge.”Section 4.1 provides that:

“The right to hire，lay off，promote，demote，transfer，discharge for cause，maintain discipline require observance of company rules and regulations and maintain efficiency of employees is the sole responsibility of the company...”

Section 8.5 provides that employees shall lose their seniority if discharged for cause.

The decision of the arbitrator contains the following findings:

“It is conceded that an unauthorized work stoppage occurred on the morning of August 13，1969，which was not condoned，sanctioned or encouraged by either the Local Union or International Officers.On the contrary，the evidence establishes without contradiction that both the Local Union Officers and International Representatives disapproved of the work stoppage and urged the participants to return to work.”

The first paragraph of the award of the arbitrator is as follows:

“1) The arbitrator finds that the twenty-eight individual grievants who were among those who engaged and participated in a work stoppage on August 13，1969，were in clear violation of the language of Article VI which prohibits strikes or work stoppages and authorizes the company to take appropriate disciplinary action by reason of such contract violations，including the application of discharge penalties.”

The arbitrator also stated the limitations on his own authority，saying:

“Inasmuch as the parties have seen fit to empower the company to discharge employees who engage in a wildcat strike or work stoppage，the arbitrator is precluded and in fact is expressly prohibited，from substituting his judgment for that of the parties...［T］his arbitrator is bound by the provisions of the contract; he is prohibited from adding to，subtracting from or modifying any of its terms.”

In the face of the findings，the arbitrator proceeded to hold that all twenty-eight discharged employees are entitled to reinstatement with full seniority.This conclusion is based upon the fact that on August 29，1969，the company sent a letter to all employees involved in the strike，confirming their discharge and stating that an application for reemployment as new employees，with the loss of all seniority，would be considered by the company.The arbitrator concluded that:“［N］ot withstanding the grievants' violation of the contract in engaging in a work stoppage，and the fact that the company was authorized to consider the penalty of discharge，such action was not，in fact，taken; the notice of discharge coupled by the proposal to re-employ the grievants as new hirees was a punitive measure at variance with the contract provisions and the established disciplinary concepts.”

He also said:“［T］he arbitrator is frank to acknowledge that he regards the indiscriminate application of the discharge penalty to all employees who engaged and participated in work stoppage without consideration of other factors including the degree of their participation is unusually harsh and severe.”

We hold that award of the arbitrator is contrary to the terms of the collective bargaining contract and was beyond the scope of his authority.Section 5.5 of the contract expressly provides that:“The arbitrator shall have no power to add to，subtract from or modify any of the terms of this agreement.”

Nowhere in the agreement is the company prohibited from rehiring any employee who has been discharged for cause.The loss of seniority was in accord with the express language of the contract.For purpose of emphasis we requote from United Steelworkers v.Enterprise，supra:“［H］is award is legitimate only so long as it draws its essence from the collective bargaining agreement.”363 U.S.at 597，80 S.Ct.at 1361.

The Federal Arbitration Act，9 U.S.C.s 10，provides for the vacating of an arbitration award if the arbitrator exceeds his powers.

The no-strike clause was an important part of the collective bargaining contract.When twenty-eight employees violated this provision，they were subject to discharge.The determination of the penalty was reserved to the company and was not the prerogative of the arbitrator.

The judgment of the district court is reversed.The case is remanded with directions to set aside the award of the arbitrator and for further proceedings not inconsistent with this opinion.



Exercises




Discuss the following topics:


1) What is the holding of the court of appeals?

2) What is the issue of the case?

3) What are the limitations on the arbitrator's authority?

4) What should the courts do when the arbitration violates the limitations?

5) On what basis did the arbitrator award the employees reinstatement with full seniority?


Unit 12　Environmental Law

Environmental law is a body of law，which is a system of complex and interlocking statutes，common law，treaties，conventions，regulations and policies which seek to protect the environment which may be affected，impacted or endangered by human activities.Some environmental laws regulate the quantity and nature of impacts of human activities:for example，setting allowable levels of pollution or requiring permits for potentially harmful activities.Other environmental laws are preventive in nature and seek to assess the possible impacts before the human activities can occur.

Environmental law as a distinct system arose in the 1960s in the major industrial economies.While many countries worldwide have since accumulated impressive sets of environmental laws，their implementation has often been woeful.In recent years，environmental law has become seen as a critical means of promoting sustainable development (or “sustainability”) .Policy concepts such as the precautionary principle，public participation，environmental justice，and the polluter pays principle have informed many environmental law reforms in this respect.There has been considerable experimentation in the search for more effective methods of environmental control beyond traditional“command-and-control”style regulation.Eco-taxes，emission trading，voluntary standards such as ISO 14000 and negotiated agreements are some of these innovations.

International environmental law is the body of international law that concerns the protection of the global environment.

Originally associated with the principle that states must not permit the use of their territory in such a way as to injure the territory of other states，international environmental law has since been expanded by a plethora of legally-binding international agreements.These encompass a wide variety of issue-areas，from terrestrial，marine and atmospheric pollution through to wildlife and biodiversity protection.

The key constitutional moments in the development of international environmental law are:

1.The 1972 United Nations Convention on the Human Environment (UNCHE)，held in Stockholm，Sweden;

2.The 1987 Brundtland Report，Our Common Future，which coined the phrase“sustainable development;”

3.The 1992 United Nations Conference on Environment and Development (UNCED)，held in Rio de Janeiro，Brazil.

CITIZENS TO PRESERVE OVERTON PARK v.VOLPE 401 U.S.402

MARSHALL，J.，wrote the opinion of the Court，in which BURGER，C.J.，and HARLAN，STEWART，WHITE，and BLACKMUN，JJ.，joined.BLACK，J.，filed a separate opinion，in which BRENNAN，J.，joined，post，p.401 U.S.421.BLACKMUN，J.，filed a separate statement，post，p.401 U.S.422.DOUGLAS，J.，took no part in the consideration or decision of this case.

Opinion of the Court by MR.JUSTICE MARSHALL，announced by MR.JUSTICE STEWART.

The growing public concern about the quality of our natural environment has prompted Congress in recent years to enact legislation designed to curb the accelerating destruction of our country's natural beauty.We are concerned in this case with§4(f) of the Department of Transportation Act of 1966，as amended，and§18(a) of the Federal-Aid Highway Act of 1968，82 Stat.823，23 U.S.C.§138 (1964 ed.，Supp.V) (hereafter§138) .These statutes prohibit the Secretary of Transportation from authorizing the use of federal funds to finance the construction of highways through public parks if a“feasible and prudent”alternative route exists.If no such route is available，the statutes allow him to approve construction through parks only if there has been“all possible planning to minimize harm”to the park.

Petitioners，private citizens as well as local and national conservation organizations，contend that the Secretary has violated these statutes by authorizing the expenditure of federal funds for the construction of a six-lane interstate highway through a public park in Memphis，Tennessee.Their claim was rejected by the District Court，which granted the Secretary's motion for summary judgment，and the Court of Appeals for the Sixth Circuit affirmed.After oral argument，this Court granted a stay that halted construction and，treating the application for the stay as a petition for certiorari，granted review.400 U.S.939.We now reverse the judgment below and remand for further proceedings in the District Court.

Overton Park is a 342-acre city park located near the center of Memphis.The park contains a zoo，a nine-hole municipal golf course，an outdoor theater，nature trails，a bridle path，an art academy，picnic areas，and 170 acres of forest.The proposed highway，which is to be a six-lane，high-speed，expressway，will sever the zoo from the rest of the park.Although the roadway will be depressed below ground level except where it crosses a small creek，26 acres of the park will be destroyed.The highway is to be a segment of Interstate Highway I-40，part of the National System of Interstate and Defense Highways.I-40 will provide Memphis with a major east-west expressway which will allow easier access to downtown Memphis from the residential areas on the eastern edge of the city.

Although the route through the park was approved by the Bureau of Public Roads in 1956 and by the Federal Highway Administrator in 1966，the enactment of§4(f) of the Department of Transportation Act prevented distribution of federal funds for the section of the highway designated to go through Overton Park until the Secretary of Transportation determined whether the requirements of§4(f) had been met.Federal funding for the rest of the project was，however，available; and the state acquired a right-of-way on both sides of the park.In April，1968，the Secretary announced that he concurred in the judgment of local officials that I-40 should be built through the park.And in September，1969，the State acquired the right-of-way inside Overton Park from the city.Final approval for the project—the route as well as the design—was not announced until November，1969，after Congress had reiterated in§138 of the Federal-Aid Highway Act that highway construction through public parks was to be restricted.Neither announcement approving the route and design of I-40 was accompanied by a statement of the Secretary's factual findings.He did not indicate why he believed there were no feasible and prudent alternative routes，or why design changes could not be made to reduce the harm to the park.

Petitioners contend that the Secretary's action is invalid without such formal findings，and that the Secretary did not make an independent determination，but merely relied on the judgment of the Memphis City Council.They also contend that it would be“feasible and prudent”to route I-40 around Overton Park either to the north or to the south.And they argue that，if these alternative routes are not“feasible and prudent，”the present plan does not include “all possible”methods for reducing harm to the park.Petitioners claim that I-40 could be built under the park by using either of two possible tunneling methods，and they claim that，at a minimum，by using advanced drainage techniques，the expressway could be depressed below ground level along the entire route through the park，including the section that crosses the small creek.

Respondents argue that it was unnecessary for the Secretary to make formal findings，and that he did，in fact，exercise his own independent judgment，which was supported by the facts.In the District Court，respondents introduced affidavits，prepared specifically for this litigation，which indicated that the Secretary had made the decision and that the decision was supportable.These affidavits were contradicted by affidavits introduced by petitioners，who also sought to take the deposition of a former Federal Highway Administrator who had participated in the decision to route I-40 through Overton Park.

The District Court and the Court of Appeals found that formal findings by the Secretary were not necessary，and refused to order the deposition of the former Federal Highway Administrator because those courts believed that probing of the mental processes of an administrative decisionmaker was prohibited.And，believing that the Secretary's authority was wide，and reviewing courts' authority narrow，in the approval of highway routes，the lower courts held that the affidavits contained no basis for a determination that the Secretary had exceeded his authority.

We agree that formal findings were not required.But we do not believe that，in this case，judicial review based solely on litigation affidavits was adequate.

A threshold question—whether petitioners are entitled to any judicial review—is easily answered.Section 701 of the Administrative Procedure Act，5 U.S.C.§701 (1964 ed.，Supp.V)，provides that the action of“each authority of the Government of the United States，”which includes the Department of Transportation，is subject to judicial review except where there is a statutory prohibition on review or where“agency action is committed to agency discretion by law.”In this case，there is no indication that Congress sought to prohibit judicial review，and there is most certainly no“showing of‘clear and convincing evidence’of a ...legislative intent”to restrict access to judicial review.Abbott Laboratories v.Gardner，387 U.S.136，387 U.S.141 (1967) .Brownell v.We Shung，352 U.S.180，352 U.S.185 (1956) .

Similarly，the Secretary's decision here does not fall within the exception for action “committed to agency discretion.”This is a very narrow exception.Berger，Administrative Arbitrariness and Judicial Review，65 Col.L.Rev.55 (1965) .The legislative history of the Administrative Procedure Act indicates that it is applicable in those rare instances where “statutes are drawn in such broad terms that，in a given case，there is no law to apply.”S.Rep.No.752，79th Cong.，1st Sess.，26 (1945) .

Section 4(f) of the Department of Transportation Act and§138 of the Federal-Aid Highway Act are clear and specific directives.Both the Department of Transportation Act and the Federal-Aid Highway Act provide that the Secretary“shall not approve any program or project”that requires the use of any public park land“unless (1) there is no feasible and prudent alternative to the use of such land，and (2) such program includes all possible planning to minimize harm to such park...”23 U.S.C.§138 (1964 ed.，Supp.V) ; 49 U.S.C.§1653(f) (1964 ed.，Supp.V) .This language is a plain and explicit bar to the use of federal funds for construction of highways through parks—only the most unusual situations are exempted.

Despite the clarity of the statutory language，respondents argue that the Secretary has wide discretion.They recognize that the requirement that there be no“feasible”alternative route admits of little administrative discretion.For this exemption to apply，the Secretary must find that，as a matter of sound engineering，it would not be feasible to build the highway along any other route.Respondents argue，however，that the requirement that there be no other“prudent”route requires the Secretary to engage in a wide-ranging balancing of competing interests.They contend that the Secretary should weigh the detriment resulting from the destruction of park land against the cost of other routes，safety considerations，and other factors，and determine on the basis of the importance that he attaches to these other factors whether，on balance，alternative feasible routes would be“prudent.”

But no such wide-ranging endeavor was intended.It is obvious that，in most cases，considerations of cost，directness of route，and community disruption will indicate that park land should be used for highway construction whenever possible.Although it may be necessary to transfer funds from one jurisdiction to another，there will always be a smaller outlay required from the public purse when park land is used，since the public already owns the land，and there will be no need to pay for right-of-way.And since people do not live or work in parks，if a highway is built on park land，no one will have to leave his home or give up his business.Such factors are common to substantially all highway construction.Thus，if Congress intended these factors to be on an equal footing with preservation of park land，there would have been no need for the statutes.

Congress clearly did not intend that cost and disruption of the community were to be ignored by the Secretary.But the very existence of the statutes indicates that protection of park land was to be given paramount importance.The few green havens that are public parks were not to be lost unless there were truly unusual factors present in a particular case or the cost or community disruption resulting from alternative routes reached extraordinary magnitudes.If the statutes are to have any meaning，the Secretary cannot approve the destruction of park land unless he finds that alternative routes present unique problems.

Plainly，there is“law to apply，”and thus the exemption for action“committed to agency discretion”is inapplicable.But the existence of judicial review is only the start:the standard for review must also be determined.For that，we must look to§706 of the Administrative Procedure Act，5 U.S.C.§706 (1964 ed.，Supp.V)，which provides that a“reviewing court shall ...hold unlawful and set aside agency action，findings，and conclusions found”not to meet six separate standards.In all cases，agency action must be set aside if the action was “arbitrary，capricious，an abuse of discretion，or otherwise not in accordance with law”or if the action failed to meet statutory，procedural，or constitutional requirements.5 U.S.C.§§706 (2) (A)，(B)，(C)，(D) (1964 ed.，Supp.V) .In certain narrow，specifically limited situations，the agency action is to be set aside if the action was not supported by“substantial evidence.”And in other equally narrow circumstances，the reviewing court is to engage in a de novo review of the action and set it aside if it was“unwarranted by the facts.”5 U.S.C.§§ 706(2) (E)，(F) (1964 ed.，Supp.V) .

Petitioners argue that the Secretary's approval of the construction of I-40 through Overton Park is subject to one or the other of these latter two standards of limited applicability.First，they contend that the“substantial evidence”standard of§706(2) (E) must be applied.In the alternative，they claim that§706(2) (F) applies，and that there must be a de novo review to determine if the Secretary's action was“unwarranted by the facts.”Neither of these standards is，however，applicable.

Review under the substantial evidence test is authorized only when the agency action is taken pursuant to a rulemaking provision of the Administrative Procedure Act itself，5 U.S.C.§553 (1964 ed.，Supp.V)，or when the agency action is based on a public adjudicatory hearing.See 5 U.S.C.§§556，557 (1964 ed.，Supp.V) .The Secretary's decision to allow the expenditure of federal funds to build I-40 through Overton Park was plainly not an exercise of a rulemaking function.See 1 K.Davis，Administrative Law Treatise§5.01 (1958) .And the only hearing that is required by either the Administrative Procedure Act or the statutes regulating the distribution of federal funds for highway construction is a public hearing conducted by local officials for the purpose of informing the community about the proposed project and eliciting community views on the design and route.23 U.S.C.§128 (1964 ed.，Supp.V) .The hearing is nonadjudicatory，quasi-legislative in nature.It is not designed to produce a record that is to be the basis of agency action—the basic requirement for substantial evidence review.See H.R.Rep.No.1980，79th Cong.，2d Sess.

Petitioners' alternative argument also fails.De novo review of whether the Secretary's decision was“unwarranted by the facts”is authorized by§706 (2) (F) in only two circumstances.First，such de novo review is authorized when the action is adjudicatory in nature and the agency factfinding procedures are inadequate.And there may be independent judicial factfinding when issues that were not before the agency are raised in a proceeding to enforce nonadjudicatory agency action.H.R.Rep.No.1980，79th Cong.，2d Sess.Neither situation exists here.

Even though there is no de novo review in this case and the Secretary's approval of the route of I-40 does not have ultimately to meet the substantial evidence test，the generally applicable standards of§706 require the reviewing court to engage in a substantial inquiry.Certainly，the Secretary's decision is entitled to a presumption of regularity.See，e.g.，Pacific States Box＆Basket Co.v.White，296 U.S.176，296 U.S.185 (1935) ; United States v.Chemical Foundation，272 U.S.1，272 U.S.14—15 (1926) .But that presumption is not to shield his action from a thorough，probing，in-depth review.

The court is first required to decide whether the Secretary acted within the scope of his authority.Schilling v.Rogers，363 U.S.666，363 U.S.676—677 (1960) .This determination naturally begins with a delineation of the scope of the Secretary's authority and discretion.L.Jaffe，Judicial Control of Administrative Action 359 (1965) .As has been shown，Congress has specified only a small range of choices that the Secretary can make.Also involved in this initial inquiry is a determination of whether，on the facts，the Secretary's decision can reasonably be said to be within that range.The reviewing court must consider whether the Secretary properly construed his authority to approve the use of park land as limited to situations where there are no feasible alternative routes or where feasible alternative routes involve uniquely difficult problems.And the reviewing court must be able to find that the Secretary could have reasonably believed that，in this case，there are no feasible alternatives，or that alternatives do involve unique problems.

Scrutiny of the facts does not end，however，with the determination that the Secretary has acted within the scope of his statutory authority.Section 706(2) (A) requires a finding that the actual choice made was not“arbitrary，capricious，an abuse of discretion，or otherwise not in accordance with law.”5 U.S.C.§706(2) (A) (1964 ed.，Supp.V) .To make this finding，the court must consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment.Jaffe，supra，at 182.See McBee v.Bomar，296 F.2d 235，237 (CA6 1961) ; In re Josephson，218 F.2d 174，182 (CA1 1954) ; Western Addition Community Organization v.Weaver，294 F.Supp.433 (ND Cal.1968) .See also Wong Wing Hang v.Immigration and Naturalization Serv.，360 F.2d 715，719 (CA2 1966) .Although this inquiry into the facts is to be searching and careful，the ultimate standard of review is a narrow one.The court is not empowered to substitute its judgment for that of the agency.

The final inquiry is whether the Secretary's action followed the necessary procedural requirements.Here，the only procedural error alleged is the failure of the Secretary to make formal findings and state his reason for allowing the highway to be built through the park.

Undoubtedly，review of the Secretary's action is hampered by his failure to make such findings，but the absence of formal findings does not necessarily require that the case be remanded to the Secretary.Neither the Department of Transportation Act nor the Federal-Aid Highway Act requires such formal findings.Moreover，the Administrative Procedure Act requirements that there be formal findings in certain rulemaking and adjudicatory proceedings do not apply to the Secretary's action here.See 5 U.S.C.§§553(a) (2)，554(a) (1964 ed.，Supp.V) .And，although formal findings may be required in some cases in the absence of statutory directives when the nature of the agency action is ambiguous，those situations are rare.See City of Yonkers v.United States，320 U.S.685 (1944 ) ; American Trucking Assns.v.United States，344 U.S.298，344 U.S.320 (1953) .Plainly，there is no ambiguity here; the Secretary has approved the construction of I-40 through Overton Park，and has approved a specific design for the project.

Petitioners contend that，although there may not be a statutory requirement that the Secretary make formal findings，and even though this may not be a case for the reviewing court to impose a requirement that findings be made，Department of Transportation regulations require them.This argument is based on DOT Order 5610.1，which requires the Secretary to make formal findings when he approves the use of park land for highway construction but which was issued after the route for I-40 was approved.Petitioners argue that，even though the order was not in effect at the time approval was given to the Overton Park project，and even though the order was not intended to have retrospective effect the order represents the law at the time of this Court's decision and under Thorpe v.Housing Authority，393 U.S.268，393 U.S.281—282 (1969)，should be applied to this case.

The Thorpe litigation resulted from an attempt to evict a tenant from a federally funded housing project under circumstances that suggested that the eviction was prompted by the tenant's objections to the management of the project.Despite repeated requests，the Housing Authority would not give an explanation for its action.The tenant claimed that the eviction interfered with her exercise of First Amendment rights，and that the failure to state the reasons for the eviction and to afford her a hearing denied her due process.After denial of relief in the state courts，this Court granted certiorari to consider whether［the tenant］was denied due process by the Housing Authority's refusal to state the reasons for her eviction and to afford her a hearing at which she could contest the sufficiency of those reasons.

While the case was pending in this Court，the Department of Housing and Urban Development issued regulations requiring Housing Authority officials to inform tenants of the reasons for an eviction and to give a tenant the opportunity to reply.The case was then remanded to the state courts to determine if the HUD regulations were applicable to that case.The state court held them not to be applicable，and this Court reversed on the ground that the general rule is“that an appellate court must apply the law in effect at the time it renders its decision.”393 U.S.at 393 U.S.281.

While we do not question that DOT Order 5610.1 constitutes the law in effect at the time of our decision，we do not believe that Thorpe compels us to remand for the Secretary to make formal findings.Here，unlike the situation in Thorpe，there has been a change in circumstances—additional right-of-way has been cleared and the 26-acre right-of-way inside Overton Park has been purchased by the State.Moreover，there is an administrative record that allows the full，prompt review of the Secretary's action that is sought without additional delay which would result from having a remand to the Secretary.

That administrative record is not，however，before us.The lower courts based their review on the litigation affidavits that were presented.These affidavits were merely“post hoc”rationalizations，Burlington Truck Lines v.United States，371 U.S.156，371 U.S.168—169 (1962)，which have traditionally been found to be an inadequate basis for review.Burlington Truck Lines v.United States，supra; SEC v.Chenery Corp.，318 U.S.80，318 U.S.87 (1943)．And they clearly do not constitute the“whole record”compiled by the agency:the basis for review required by§706 of the Administrative Procedure Act.See n 30，supra.

Thus，it is necessary to remand this case to the District Court for plenary review of the Secretary's decision.That review is to be based on the full administrative record that was before the Secretary at the time he made his decision.But since the bare record may not disclose the factors that were considered or the Secretary's construction of the evidence，it may be necessary for the District Court to require some explanation in order to determine if the Secretary acted within the scope of his authority and if the Secretary's action was justifiable under the applicable standard.

The court may require the administrative officials who participated in the decision to give testimony explaining their action.Of course，such inquiry into the mental processes of administrative decisionmakers is usually to be avoided.United States v.Morgan，313 U.S.409，313 U.S.422 (1941) .And where there are administrative findings that were made at the same time as the decision，as was the case in Morgan，there must be a strong showing of bad faith or improper behavior before such inquiry may be made.But here there are no such formal findings，and it may be that the only way there can be effective judicial review is by examining the decisionmakers themselves.See Shaughnessy v.Accardi，349 U.S.280 (1955) .

The District Court is not，however，required to make such an inquiry.It may be that the Secretary can prepare formal findings including the information required by DOT Order 5610.1 that will provide an adequate explanation for his action.Such an explanation will，to some extent，be a“post hoc rationalization，”and thus must be viewed critically.If the District Court decides that additional explanation is necessary，that court should consider which method will prove the most expeditious so that full review may be had as soon as possible.

Reversed and remanded.

MR.JOSTICE DOVGLAS took no part in the consideration or decision of this case.



Exercises




Discuss the following topics:


1) What is procedural history?

2) What is Section 4(f) of the Department of Transportation Act and§138 about?

3) Are petitioners in this case entitled to judicial review? Why?

4) What is the judgment?

5) According to petitioners' arguments，what standards shall be applied to the case?

6) Does the Court adopt petitioners' argument? Why?

7) Although there is no de novo review in this case，nor does the“substantial evidence”test apply，the Court proceeds to conduct a substantial inquiry，why?

KEY TRONIC CORPORATION，A WASHINGTON CORPORATION v.UNITED STATES OF AMERICA; UNITED STATES DEPARTMENT OF THE AIR FORCE; DONALD B.RICE，SECRETARY OF THE UNITED STATES AIR FORCE，IN HIS OFFICIAL CAPACITY 984 F.2d 1025


ALARCON，Circuit Judge:


The United States Air Force (Air Force) appeals from the award of $ 155，500 in attorneys' fees to Key Tronic Corporation (Key Tronic) in this private response cost recovery action.The district court held that the Air Force was liable to pay to Key Tronic attorneys' fees as necessary response costs for prosecuting this private response cost recovery action in the district court，for legal expenses incurred searching for other potentially responsible parties liable for the cleanup，as well as legal expenses incurred in the preparation and negotiation of a consent decree between Key Tronic and the United States Environmental Protection Agency (EPA) .The Air Force contends that the district court erred in concluding that these legal expenses incurred by Key Tronic were necessary response costs compensable under section 107 (a) (4) (B) of CERCLA.We agree and reverse the award of attorneys' fees.


Ⅰ.PERTINENT FACTS


The Air Force disposed of liquid chemicals at Colbert Disposal Site (Colbert) from 1975 to 1980.Key Tronic also disposed hazardous waste at Colbert.In 1980，the Washington Department of Ecology (DOE) tested the drinking water wells around Colbert and found that they were contaminated.

Key Tronic alleged that it incurred，at its own initiative，expenses totaling $ 1，271，511.10 in cleanup costs.Key Tronic subsequently entered into a consent decree with the EPA and DOE.The decree required Key Tronic to pay the EPA $ 4.2 million in response costs.

The Air Force also stipulated with the EPA and the DOE to the entry of a consent decree.The Air Force agreed to pay the EPA $ 1.45 million for the clean up of Colbert.The EPA released the Air Force from any further liability，and granted the Air Force the “contribution protection”authorized by 42 U.S.C.s 9622(g) (5) .Pursuant to this section，the Air Force was freed from liability for contribution claims made by other parties regarding matters addressed in the settlement between the Air Force and the EPA.42 U.S.C.s 9622(g) (5) .

Key Tronic filed the present private response cost recovery action against the Air Force for 1) contribution for the $ 4.2 million it was obligated to pay under its consent decree with the EPA，and 2) an award of $ 1.2 million for response costs it incurred prior to its settlement with the EPA.Key Tronic contended that it incurred five different types of response costs:1) remediation costs at the site prior to the EPA's involvement; 2) attorneys' fees expended trying to identify other potentially responsible parties (PRP's) liable for the clean up under CERCLA; 3) attorneys' fees for negotiating the scope of the remedial action with the EPA; 4) attorneys' fees for the present action; and 5) prejudgment interest.

The Air Force moved to dismiss the complaint.The district court dismissed Key Tronic's contribution claim against the Air Force relating to Key Tronic's $ 4.2 million liability for the consent decree on the ground that it was barred by the Air Force's consent decree.The court denied the motion to dismiss Key Tronic's claim for the $ 1.2 million in response costs.The court ruled that because Key Tronic's $ 1.2 million claim was a direct action to recover its own response costs as authorized by section 107(a) (4) (B)，it was not barred by the“contribution protection”the EPA granted the Air Force.

After the entry of the order regarding the motion to dismiss，the Air Force and Key Tronic negotiated a consent decree and resolved all the issues of Key Tronic's claims for response costs from the Air Force except for the claim for attorneys' fees and prejudgment interest.

The district court determined that section 107 (a) (4) (B) permits private parties to recover attorneys' fees as necessary response costs.766 F.Supp.865 (E.D.Wash.1991) .It also awarded prejudgment interest.The Air Force did not appeal from the award of prejudgment interest.


Ⅱ.DISCUSSION



A.ATTORNEYS' FEES ARE NOT AUTHORIZED BY CERCLA.


The Air Force argues that CERCLA does not authorize courts to award attorneys' fees to a private litigant for legal expenses incurred in connection with cleanup activities or in prosecuting a response cost recovery action.The Air Force also contends that Key Tronic is not entitled to recover attorneys' fees because it contributed to the contamination of the site.In Stanton Rd.Assoc.v.Lohrey Enter.，984 F.2d 1015，(9th Cir.1993)，we held that a litigant cannot recover in a private response cost recovery action attorneys' fees from a party that was responsible for the pollution.Id.at 1020.Thus，the district court lacked the authority to award attorneys' fees in this matter even if Key Tronic did not contribute to the contamination at Colbert.


B.VALIDITY OF THE AWARD OF ATTORNEYS' FEES FOR THE SEARCHFOR OTHER RESPONSIBLE PARTIES.


In addition to awarding attorneys' fees for the litigation expenses incurred by Key Tronic in employing outside counsel for the prosecution of this private cost recovery action，the district court also included in its lump sum award an amount for the legal expenses incurred by Key Tronic in conducting an investigation to search for other persons or entities responsible for the pollution.Key Tronic asserts that“the same authority that allows for the recovery of attorneys' fees in the prosecution of a private enforcement action applies to the recovery of costs for the search of other potentially responsible parties.”As discussed above，CERCLA does not authorize an award of attorneys' fees in a private response cost recovery action.Id.at 1020.Accordingly，the district court lacked the authority to enter an award for the legal expenses incurred by Key Tronic in searching for other potentially responsible parties，whether performed by outside counsel or its general counsel.


C.VALIDITY OF AN AWARD FOR LEGAL EXPENSES IN NEGOTIATINGAND PREPARING THE CONSENT DECREE.


The district court included in its award of attorneys' fees an amount to cover legal expenses incurred in the employment of outside counsel and the services performed by Key Tronic's general counsel in preparing and negotiating a consent decree.In support of this award，Key Tronic relies on General Elec.Co.v.Litton Indus.Automation Sys.，Inc.，920 F.2d 1415，1422 (8th Cir.1990)，cert.denied，499 U.S.937，111 S.Ct.1390，113 L.Ed.2d 446 (1991) .In that matter，the Eighth Circuit construed section 107(a) (4) (B) as authorizing an award of attorneys' fees in a private cost recovery action.Id.at 1422.In Stanton Rd.，we declined to adopt the Eighth Circuit's interpretation of the words“necessary response costs”as including an authorization for the award of attorneys' fees.Stanton Rd.，984 F.2d 1015，1020.The district court erred in awarding attorneys' fees to Key Tronic for its legal expenses in preparing and negotiating the consent decree.


Ⅲ.CONCLUSION


Because Congress has not explicitly authorized private litigants to recover their legal expenses incurred in a private cost recovery action，which portion of the district court's judgment awarding attorneys' fees is reversed.


CANBY，Circuit Judge，dissenting:


Section 107(a) (4) (B) of CERCLA，42U.S.C.s 9607(a) (4) (B)，authorizes certain persons who clean up hazardous waste sites to recover“necessary costs of response.”In 1986，Congress amended the definition of“response”in section 101(25) to include“enforcement activities relating thereto.”42 U.S.C.s 9601(25) .For reasons fully stated in my dissent in Stanton Road Associates v.Lohrey Enterprises，Inc.，984 F.2d 1015，1020，1028 (9th Cir.1993)，I conclude that the 1986 amendment was intended to authorize the recovery of attorneys' fees along with cleanup costs.

Because the majority bases its decision on the proposition that attorneys' fees are not recoverable under sections 107(a) (4) (B) and 101(25)，I dissent.Having registered my disagreement with the foundation of the majority's opinion，I find no need to address the questions of the recoverability of fees for the search for other responsible parties，or for negotiation or preparing the consent decree.



Exercises




Discuss the following topics:


1) According to the“contribution protection，”what is the consequence for the Air Force?

2) What is Key Tronic against by filing the private response cost recovery action?

3) On what grounds did the District Court dismiss Key Tronic's contribution claim against the Air Force relating to Key Tronic's $ 4.2 million for the consent decree?

4) Why did the District Court deny the motion to dismiss Key Tronic's claim for $ 1.2 million in response costs?

5) What claims were not resolved by Air Force and Key Tronic after the entry of the order?

6) Why the District Court lacked the authority to award attorneys' fees in this matter even if Key Tronic did not contribute to the contamination at Colbert?

7) Why the portion of District Court's judgment awarding attorney's fees is reversed?


Unit 13　Evidence Law

The law of evidence governs how parties，judges，and juries offer and then evaluate the various forms of proof at trial.In some ways，evidence is an extension of civil and criminal procedure.Generally，evidence law establishes a group of limitations that courts enforce against attorneys in an attempt to control the various events that the trial process presents in an adversarial setting.There are many arguments in favor of evidence law; here are five of the most common ones:

To ameliorate pervasive mistrust of juries.

To further legal or social policies relating to a matter being litigated.

To further substantive policies unrelated to the matter in suit.

To create conditions to receive the most accurate facts in trials.

To manage the scope and duration of trials.

In the United States，the federal courts must follow the Federal Rules of Evidence (FRE) ; state courts generally follow their own rules，which are generally imposed by the various state legislatures upon their respective state courts.The FRE is the most influential body of American evidence law.The FRE encompasses the majority of the laws of evidence in 68 brief sections.Its language is accessible，easy to read，and mostly free of technical jargon and complicated cross-referencing.The FRE has been enormously influential in the development of U.S.evidence law.This influence in part is a result of its brevity and simplicity.

Before 1975，U.S.evidence law was mostly a creature of the common law tradition.The FRE was drafted and proposed by a distinguished advisory committee composed of practitioners，judges，and law professors appointed by the United States Supreme Court.Just 20 years after the FRE was adopted in the federal system，almost three quarters of the states had adopted codes that closely resemble the FRE.

The FRE applies in all federal courts in both criminal and civil cases.Understanding some of the basic provisions of the FRE will enable most people to figure out what is going on at trial，even if there are deviations between the FRE and applicable state laws of evidence.

UNITED STATES v.MANUEL P.AMARAL 488 F.2d 1148


TURRENTINE，District Judge:



Ⅰ.BACKGROUND


On March 14，1973，a two—count indictment was filed against appellant Manuel P.Amaral and codefendant Douglas Nordfelt.Count one charged Nordfelt with the January 23，1973，robbery of a national bank in violation of 18 U.S.C.Sec.2113 (a) .Count two charged appellant Amaral with the February 12，1973，robbery of a national bank，and Nordfelt with aiding and abetting in violation of 18 U.S.C.Sec.2.A motion to sever was granted.On April 6，1973，Nordfelt was tried by a jury and convicted on both counts.Defendant Amaral pleaded not guilty.The case was tried by a jury on April 4—6，1973 and the defendant was found guilty.

Defendant Amaral appeals his conviction below on five grounds:

First，appellant contends that the trial court improperly limited the voir dire examination，particularly in regards to prejudice against Mexican-Americans and overestimation of the credibility of eye—witness identification，thereby depriving appellant of a fair trial.

Second，appellant argues that it is reversible error for the trial court to have failed to give an instruction，sua sponte，to the effect that eyewitness identification should be viewed with extreme caution.

Third，appellant alleges that the trial court admitted irrelevant and highly prejudicial evidence thereby depriving defendant of due process.

Fourth，Amaral argues that the trial court erroneously denied appellant a pretrial hearing on the admissibility of testimony based on an out-of-court photographic identification.

Fifth，appellant maintains that the trial court abused its discretion in refusing to allow the defense to present testimony by an alleged expert witness regarding the reliability of eyewitness testimony.

We find that these contentions are without merit，and we accordingly affirm the conviction.


Ⅱ.THE VOIR DIRE


This court has held that the procedures for selecting a fair and impartial jury are properly within the trial judge's discretion as long as they are not unreasonable or devoid of purpose to obtain an impartial tribunal.Hilliard v.Arizona，362 F.2d 908 (9th Cir.1966) .

Appellant argues that the trial judge inadequately probed the venire persons with respect to bias and prejudice against persons of Mexican or Latin descent.

Unlike United States v.Carter，440 F.2d 1132 (6th Cir.1971)，cited to us by appellant，the trial judge here did inquire into the racial and ethnic bias，if any，of the jury panel.His voir dire of the first prospective juror included a question with respect to prejudice regarding“race，creed，or religion.”［R.T.73］Thereafter，he reminded the prospective jurors that all questions asked of one juror were asked of all and that the voir dire process was a cumulative one designed to probe into the juror's state of mind to discover whether each could determine guilt or innocence based solely on the evidence presented at trial.［R.T.89］Furthermore，upon concluding his voir dire，the trial judge，in response to a specific request by defense counsel，reiterated his query regarding racial or ethnic prejudice.［R.T.101］

We，therefore，find that the voir dire conducted by the trial judge was adequate to secure a fair and impartial jury.

Our discussion below of eyewitness testimony makes clear our holding that the trial court's failure to inquire into juror bias in favor of eyewitness identification was not error.


Ⅲ.SUA SPONTE INSTRUCTION


Appellant argues that the“plain error”section of F.R.Crim.P.Rule 52 requires reversal in that the trial court failed to sua sponte give a cautionary instruction regarding the credibility of eyewitness testimony.The standard to be applied in Federal cases regarding plain error has been well formulated in Kotteakos v.United States，328 U.S.750，66 S.Ct.1239，90 L.Ed.1557 (1946) .If the alleged error did not influence the jury，or had but a very slight effect，the error was not plain nor was it a defect affecting substantial rights.

The court's omission to instruct on the issue of eyewitness testimony was not plain error.As in United States v.De Sisto，329 F.2d 929 (2d Cir.1964)，the jury's attention was focused on the issue of identity.At summation，counsel for the Government outlined for the jury what he surmised would be defense counsel's argument，i.e.the untrustworthiness of eyewitness identification.Defense counsel in summation argued to the jury that eyewitness testimony suffers from serious distortions because of surrounding circumstances.And again，Government's counsel in rebuttal returned to the identification issue.

Finally，we note the recent Second Circuit case，United States v.Evans，484 F.2d 1178 (2d Cir.1973) .In Evans，defense counsel requested the trial judge to give a specific charge to the jury regarding the dangers of eyewitness identification.The trial judge declined to give such an instruction and the Second Circuit panel refused to find error，holding that such a charge is “at most”a matter of discretion.Evans，supra，484 F.2d at 1188.Defendant's counsel here，as in Evans，had a“full opportunity”to develop all facts relevant to identification.Furthermore，we concur with the Second Circuit's endorsement of United States v.Barber，442 F.2d 517，526 (3rd Cir.1971) cert.denied 404 U.S.958，92 S.Ct.327，30 L.Ed.2d 275 (1971) that“it is necessary neither to instruct the jury that they should receive certain identification testimony with caution，nor to suggest to them the inherent unreliability of certain eyewitness identification.”


Ⅳ.IRRELEVANT AND HIGHLY PREJUDICIAL EVIDENCE


Appellant Amaral contends that the court below erred in admitting testimony and exhibits which had“virtually no probative value，were grossly prejudicial and should have been excluded from evidence.”［Appellant's Opening Brief，p.37］

The testimony objected to serve as one link connecting appellant Amaral to the truck seen in the vicinity of the bank the morning of the robbery.We，therefore，reject appellant's contention that the testimony“added nothing”to the Government's case［Appellant's Opening Brief，p.38］.The situation before us is far different from that in Diaz-Rosendo v.United States，364 F.2d 941，944 (9th Cir.1966) where this Court could“not see how，or in what manner，it ［could］be said that［the evidence admitted］in any way relates to or tends to prove the commission of the ...crimes set forth in the indictment.”


Ⅴ.PHOTOGRAPHIC IDENTIFICATION


As a further assignment of error，appellant Amaral contends that the trial court erroneously denied appellant's motion for a pretrial hearing，made the day of trial，regarding proposed incourt testimony allegedly fatally tainted by an impermissibly suggestive photo spread.Simmons v.United States，390 U.S.377，88 S.Ct.967，19 L.Ed.2d 1247 (1968) .Prior to Rule 41's amendment，the law in this Circuit was clear that motions to suppress must be made before trial or hearing unless defendant lacked opportunity to move or if the court in its discretion，for some other good cause，entertained the motion during trial.United States v.Dykes，460 F.2d 324 (9th Cir.1972) ; United States v.Hamilton，469 F.2d 880 (9th Cir.1972) .

Since the amendment to Rule 41，however，the language construed in those cases has been eliminated and the procedure governing motions to suppress is presently found in F.R.Crim.P.Rule 12.The Notes of the Advisory Committee on Rules indicate that the amendment was intended to require that the motion to suppress be made in the trial court rather than in the district in which the evidence was seized.Its purpose was to avoid duplication of effort and piecemeal adjudication.In view of these comments and in the absence of contrary indication in Rule 12，we find that the above cited cases are still the law in this Circuit.Furthermore，we have no reason to believe that discovery was inadequate to notify defense counsel of the intent by the Government to introduce evidence of an out-of-court photographic identification.Consequently，defendant's objection to the court's action must be rejected.

Finally，appellant's allegations regarding an improper“show-up”(The term“show up”is used to describe an out-of-court confrontation between the witness and the defendant alone) resulting from the viewing by the witnesses of the defendant at the defense table shortly before trial and then being asked individually by the prosecutor whether the defendant was the person seen robbing the bank，are effectively answered in United States v.Hamilton，supra.On the authority of Hamilton，we reject this leg of appellant's argument for relief.


Ⅵ.EXPERT TESTIMONY


The basic purpose of any proffered evidence is to facilitate the acquisition of knowledge by the triers of fact thus enabling them to reach a final determination.As often stated，our system of evidence rests on two axioms:only facts having rational probative value are admissible and all facts having rational probative value are admissible unless some specific policy forbids.1 Wigmore，Evidence Secs.9，10 (3d ed.，1940) .Evidence which has any tendency in reason to prove any material fact has rational probative value.

The general test regarding the admissibility of expert testimony is whether the jury can receive“appreciable help”from such testimony.7 Wigmore，Evidence Sec.1923 (3d ed.，1940) .Jenkins v.United States，113 U.S.App.D.C.300，307 F.2d 637 (1962) .The balancing of the probative value of the tendered expert testimony evidence against its prejudicial effect is committed to the“broad discretion”of the trial judge and his action will not be disturbed unless manifestly erroneous.Salem v.United States Lines Co.，370 U.S.31，82 S.Ct.1119，8 L.Ed.2d 313 (1962) .

The countervailing considerations most often noted to exclude what is relevant and material evidence are the risk that admission will 1) require undue consumption of time，2) create a substantial danger of undue prejudice or of confusing the issues or of misleading the jury，3) or unfairly and harmfully surprise a party who has not had a reasonable opportunity to anticipate the evidence submitted.Scientific or expert testimony particularly courts the second danger because of its aura of special reliability and trustworthiness.

Because of the peculiar risks of expert testimony，courts have imposed an additional test，i.e.that the testimony is in accordance with a generally accepted explanatory theory.Frye v.United States，54 App.D.C.46，293 F.1013 (1923) ; United States v.Stifel，433 F.2d 431 (6th Cir.1970) .

“The theory upon which expert testimony is excepted from the opinion evidence rule is that such testimony serves to inform the court［and jury］about affairs not within the full understanding of the average man.”Farris v.Interstate Circuit，116 F.2d 409，412 (5th Cir.1941) .See also Duff v.Page，249 F.2d 137，(9th Cir.1957) ; Cohen v.Western Hotels，Inc.，276 F.2d 26 (9th Cir.1960) .Therefore，expert testimony must also be in regards to a proper subject.

Finally，expert testimony is admissible only when the witness is in fact an expert and is accepted as such by the trial court.

Whether the court below erred in excluding the alleged expert testimony regarding the credibility of eyewitness identification，therefore，must be decided in reference to the four outlined criteria:1.qualified expert; 2.proper subject; 3.conformity to a generally accepted explanatory theory; and 4.probative value compared to prejudicial effect.

At the trial，defense counsel moved to introduce the alleged expert testimony of Dr.Bertram Raven，a holder of a doctoral degree in psychology.Dr.Raven's testimony，as was made clear by the defense's offer of proof，was to be in regards to the effect of stress on perception and，more generally，regarding the unreliability of eyewitness identification.The trial court below considered this a novel question and，in view of the Government's opposition，requested both sides to submit authorities supporting their respective contentions.No appellate or trial court decision was cited by either counsel resolving the issue facing us on appeal.

The trial court，excluded the proffered testimony of Dr.Raven on the ground that“it would not be appropriate to take from the jury their own determination as to what weight or effect to give to the evidence of the eyewitness and identifying witnesses and to have that determination put before them on the basis of the expert witness testimony as proffered.”［R.T.313］.

Our legal system places primary reliance for the ascertainment of truth on the“test of cross-examination.”United States v.De Sisto，supra，at 934.In De Sisto，a truck driver，victim of a hijacking，testified as to the identity of the hijacker and gave conflicting testimony regarding the presence or absence of tattoo marks on the accused's arms.Judge Friendly wrote that the jury was“superbly equipped”to evaluate the impact of the stress during the hijacking on the perception of the identification witness.De Sisto，supra，at 934.It is the responsibility of counsel during cross-examination to inquire into the witness' opportunity for observation，his capacity for observation，his attention and interest and his distraction or division of attention.

Indeed，the research of Dr.Robert Buckout，whose expertise in the area of perception was acknowledged by the Government (although he was not to testify at the trial) indicates that the effects of stress on perception can be effectively communicated to the jury by probing questioning of the witnesses.In his study，Dr.Buckout reports that eyewitnesses do reply“I can't recall it happened so fast”［Record at 140］.Certainly effective cross-examination is adequate to reveal any inconsistencies or deficiencies in the eyewitness testimony.Here defense counsel uncovered no confusion or uncertainty as to identity in any of the various witnesses.Furthermore，not all witnesses were under similar conditions of stress:one saw the accused as he sat in his car blocking the accused's exit from the bank parking lot，another saw the accused from the safety of her house as he returned to his truck after having robbed the bank，yet another saw him as he entered the bank and approached the teller to whom he delivered the threatening note.

Accordingly，we hold that the court below did not err in excluding the testimony of Dr.Raven.

We need not reach the question，even assuming our competency to pass on it，whether the proffered testimony was in accordance with a generally accepted theory explaining the mechanism of perception.Furthermore，while we see the dangers of admitting such testimony in terms of confusing the jurors and undue delays，we believe that our holding makes it unnecessary to analyze those dangers in detail.



Exercises




Discuss the following topics:


1) What is the appellant's argument regarding to admitted testimony and exhibits? How did the Court find that? Why?

2) According to Appellant's argument，for evidence to be admissible，what must it be?

3) On what basis did the appellant move for a pretrial hearing regarding proposed in—court testimony?

4) Why did the Court affirm the trial court's denial on appellant's motion for pretrial hearing?

5) When is relevant and material evidence not admissible?

6) For expert testimony to be admissible，what must it be?

UNITED STATES OF AMERICA v.MARIA CHRISTINA HURTADO AND AUGUSTINE ARAGONES，JR.905 F.2d 74


CLARK，Chief Judge:



Ⅰ


On rehearing en banc，this case presents the following issue:On a criminal defendant's motion to suppress evidence obtained in what she alleges was an illegal warrantless search of her home，what standard of proof should be applied to the government's assertion that the defendant consented to the search? The precedent of this circuit indicates that the government must prove the defendant's consent by clear and convincing evidence.We now overrule that precedent and hold that at a suppression hearing，the government is required to prove by a preponderance of the evidence that the defendant gave voluntary and effective consent to the search in question.


Ⅱ


The facts of this case are fully discussed in our panel opinion，899 F.2d 371 (5th Cir.1990) .We briefly summarize the facts here.

On December 2，1988，federal law enforcement officers，acting on information gained through a separate investigation，sought to search Maria Hurtado's home for illegal drugs.Because the officers did not have a warrant，they sought permission from Hurtado to search the premises.After being read a consent-to-search form in Spanish，which Hurtado understood more easily than English，Hurtado consented to the search.When the officers asked whether there was any cocaine in the house，Hurtado pointed to a closet which the officers found to contain 100 kilograms of cocaine.Three more kilograms were found in a bedroom of the house.The officers read Hurtado her Miranda warnings and arrested her.

Hurtado was indicted for conspiracy to possess over five kilograms of cocaine with the intent to distribute，aiding and abetting the possession of cocaine，and aiding and abetting money laundering.On her motion to suppress the admission into evidence of the cocaine found in her home，Hurtado alleged that her consent to the search had been involuntary.The district court denied her motion，finding that the government had proved by a preponderance of the evidence the voluntariness of Hurtado's consent.Hurtado was convicted and was sentenced to 180 months' imprisonment，five years' supervised release，and a $ 150 special assessment.

On appeal，Hurtado claimed that her limited education，her limited knowledge of English and of her constitutional rights，and the federal officer's poor translation of the consent-to-search form combined to render her consent involuntary and ineffective.Reviewing the district court's decision under the“clearly erroneous”standard as a finding of fact，see United States v.Gonzales，842 F.2d 748，754 (5th Cir.1988)，we held that the district court had erred by applying the preponderance of the evidence standard to the government's proof at the suppression hearing.We stated:“Under the controlling decisions of this circuit，the government must prove by clear and convincing evidence that consent to search was freely and voluntarily obtained.”899 F.2d at 374，citing Gonzales，842 F.2d at 754; United States v.Andrews，746 F.2d 247，249 (5th Cir.1984)，cert.denied，471 U.S.1021，105 S.Ct.2032，85 L.Ed.2d 314 (1985) ; United States v.Parker，722 F.2d 179，182 (5th Cir.1983) .

The panel opinion recognized，however，that“［t］he United States Supreme Court has indicated that the voluntariness of an individual's consent to search need only be proven by a preponderance of the evidence.”899 F.2d at 374; citing United States v.Matlock，415 U.S.164，177＆n.14，94 S.Ct.988，996，＆n.14，39 L.Ed.2d 242 (1974) ; Bourjaily v.United States，483 U.S.171，176，107 S.Ct.2775，2779，97 L.Ed.2d 144 (1987) .Lacking the authority to overrule circuit precedent，the panel vacated Hurtado's conviction and remanded to the district court for a redetermination of the issues raised at the suppression hearing under the clear and convincing standard.The court then voted to rehear this issue en banc.899 F.2d 371，377.


Ⅲ


Since 1972，the Supreme Court has stated that the preponderance of the evidence standard supplies the burden which the government must carry to defeat a defendant's motion to suppress evidence when the motion concerns the voluntariness of a confession，Lego v.Twomey，404 U.S.477，482—89，92 S.Ct.619，623—26，30 L.Ed.2d 618 (1972)，the voluntariness of a consent to a warrantless search，United States v.Matlock，415 U.S.164，177 n.14，94 S.Ct.988，996 n.14，39 L.Ed.2d 242 (1974)，the inevitable discovery of evidence，Nix v.Williams，467 U.S.431，444 n.5，104 S.Ct.2501，2509 n.5，81 L.Ed.2d 377 (1984)，or the waiver of Miranda rights，Colorado v.Connelly，479 U.S.157，107 S.Ct.515，523，93 L.Ed.2d 473 (1986) .

In conformity with the rationale announced by the Supreme Court，we overrule our previous decisions requiring the government at a suppression hearing to prove voluntariness by clear and convincing evidence.“［T］he controlling burden of proof at suppression hearings should impose no greater burden than proof by a preponderance of the evidence.”United States v.Matlock，415 U.S.164，177 n.14，94 S.Ct.988，996 n.14，39 L.Ed.2d 242 (1974) .


Ⅳ


The cause is remanded to the panel for disposition in light of this opinion.



Exercises




Discuss the following topics:


1) What is the issue of this case?

2) What standard of proof should be applied to the government at a surpression hearing in accordance with the precedent?

3) What is the previous decision of the U.S.Courts of Appeals，Fifth Circuit?

4) What is the final judgement of the U.S.Courts of Appeals，Fifth Circuit?

5) What is panel's opinion?


Unit 14　Family Law

Family law generally concerns domestic relations and family-related matters such as marriage，civil unions，domestic partnerships，adoptions，paternity，guardianships，domestic abuse，surrogacy，child custody，child abduction，the dissolution of marriage and associated issues.According to U.S.Census data the make-up of the American family has been changing.For instance，the 2000 Census revealed that less than a quarter of American families are married couples with minor children compared with 45% of such households in 1960.

A large percentage of marriages end in separation or divorce.When a couple decides to terminate their marriage，one of the parties will petition the court for a divorce.Besides seeking a legal termination of the relationship，the couple will also ask the court to divide the marital assets，grant child custody to one or both parents，and impose child and spousal support obligations，if applicable.


Premarital Agreements


Generally，courts will either apply community property laws or equitable distribution laws when dividing marital property，depending on whether the court sits in a community property or equitable distribution state.In community property states，a court will divide community property 50/50 between the couple.In an equitable distribution states，a court will divide marital property equitably，which may or may not be 50/50.Some complexities may arise if the couple holds marital property in a number of states.The court will then have to determine which property division laws apply to each piece of property.

For couples who wish to establish their own property division rules，they may setup their own formula within a premarital agreement.Premarital agreements are also known as prenuptial agreements or antenuptial agreements，and are entered into by couples in anticipation of marriage.Couples who wish to manage their assets separately，who wish to provide for children from a prior marriage，or possess significantly different levels of assets or income commonly structure their financial affairs in a premarital agreement.

While a premarital agreement may be used to determine how marital assets will be divided should a couple divorce，a court will not uphold an agreement that violates public policy，such as an arrangement that limits child support，custody or visitation rights，and certain requirements must be met in order for a prenuptial agreement to be found valid..


Child Custody，Visitation and Child Support


Courts generally prefer to grant legal and physical custody over any children from a marriage to both parents.Legal custody means a parent has the right to make significant life decisions，such as those concerning education，health and religion，for the child.Physical custody means a parent has a right to the child living in the parent's home.In cases where a court awards a parent sole physical custody，it may also award the noncustodial parent visitation rights.

To calculate child support payments，courts will look at the factors outlined within the state's child support laws.These may include each parent's income，whether one parent is paying alimony to another，the child custody arrangements，any health，medical or educational expenses，and the parent's standard of living.

The Full Faith and Credit Given to Child Custody Determinations Act (28 U.S.C.§1738A) ensures that the child custody ruling of a court in one state will be upheld by another state.


Divorce Mediation


While a divorce may be a stressful time for the parties involved，the parties do not have to allow the stress or any lingering bitterness towards the ex-spouse to poison the divorce process.If the parties are able to negotiate in good faith，mediation may represent a more civil，less expensive and less adversarial way to divide the marital assets，resolve any child custody issues and settle on child and spousal support amounts.In such an instance，a neutral mediator can work with the parties，as well as their attorneys，to structure a settlement that is acceptable to all parties.

ZABLOCKI v.REDHAIL 434 U.S.374


MR.JUSTICE MARSHALL delivered the opinion of the Court.


At issue in this case is the constitutionality of a Wisconsin statute which provides that members of a certain class of Wisconsin residents may not marry，within the State or elsewhere，without first obtaining a court order granting permission to marry.The class is defined by the statute to include any“Wisconsin resident having minor issue not in his custody and which he is under obligation to support by any court order or judgment.”The statute specifies that court permission cannot be granted unless the marriage applicant submits proof of compliance with the support obligation and，in addition，demonstrates that the children covered by the support order“are not then and are not likely thereafter to become public charges.”No marriage license may lawfully be issued in Wisconsin to a person covered by the statute，except upon court order; any marriage entered into without compliance with 245.10 is declared void; and persons acquiring marriage licenses in violation of the section are subject to criminal penalties.

After being denied a marriage license because of his failure to comply with 245.10，appellee brought this class action under 42 U.S.C.1983，challenging the statute as violative of the Equal Protection and Due Process Clauses of the Fourteenth Amendment and seeking declaratory and injunctive relief...


Ⅰ


Appellee Redhail is a Wisconsin resident who，under the terms of 245.10，is unable to enter into a lawful marriage in Wisconsin or elsewhere so long as he maintains his Wisconsin residency.The facts，according to the stipulation filed by the parties in the District Court，are as follows.In January 1972，when appellee was a minor and a high school student，a paternity action was instituted against him in Milwaukee County Court，alleging that he was the father of a baby girl born out of wedlock.After he appeared and admitted that he was the child's father，the court entered an order adjudging appellee the father and ordering him to pay $ 109 per month as support for the child until she reached 18 years of age.From May 1972 until August 1974，appellee was unemployed and indigent，and consequently was unable to make any support payments.

On September 27，1974，appellee filed an application for a marriage license with appellant Zablocki，the County Clerk of Milwaukee County，and a few days later the application was denied on the sole ground that appellee had not obtained a court order granting him permission to marry，as required by 245.10.Although appellee did not petition a state court thereafter，it is stipulated that he would not have been able to satisfy either of the statutory prerequisites for an order granting permission to marry.First，he had not satisfied his support obligations to his illegitimate child，and as of December 1974 there was an arrearage in excess of $ 3，700.Second，the child had been a public charge since her birth，receiving benefits under the Aid to Families with Dependent Children program.


Ⅱ


In evaluating 245.10 (1)，(4)，(5) under the Equal Protection Clause，“we must first determine what burden of justification the classification created thereby must meet，by looking to the nature of the classification and the individual interests affected.”Since our past decisions make clear that the right to marry is of fundamental importance，and since the classification at issue here significantly interferes with the exercise of that right，we believe that“critical examination”of the state interests advanced in support of the classification is required.

The leading decision of this Court on the right to marry is Loving v.Virginia (1967) .In that case，an interracial couple who had been convicted of violating Virginia's miscegenation laws challenged the statutory scheme on both equal protection and due process grounds.The Court's opinion could have rested solely on the ground that the statutes discriminated on the basis of race in violation of the Equal Protection Clause.But the Court went on to hold that the laws arbitrarily deprived the couple of a fundamental liberty protected by the Due Process Clause，the freedom to marry.The Court's language on the latter point bears repeating:“The freedom to marry has long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness by free men.Marriage is one of the‘basic civil rights of man，’fundamental to our very existence and survival.”

Although Loving arose in the context of racial discrimination，prior and subsequent decisions of this Court confirm that the right to marry is of fundamental importance for all individuals...

More recent decisions have established that the right to marry is part of the fundamental “right of privacy”implicit in the Fourteenth Amendment's Due Process Clause.In Griswold v.Connecticut (1965)，the Court observed:“We deal with a right of privacy older than the Bill of Rights—older than our political parties，older than our school system.Marriage is a coming together for better or for worse，hopefully enduring，and intimate to the degree of being sacred.It is an association that promotes a way of life，not causes; a harmony in living，not political faiths; a bilateral loyalty，not commercial or social projects.Yet it is an association for as noble a purpose as any involved in our prior decisions.”

Cases subsequent to Griswold and Loving have routinely categorized the decision to marry as among the personal decisions protected by the right of privacy...

It is not surprising that the decision to marry has been placed on the same level of importance as decisions relating to procreation，childbirth，child rearing，and family relationships.As the facts of this case illustrate，it would make little sense to recognize a right of privacy with respect to other matters of family life and not with respect to the decision to enter the relationship that is the foundation of the family in our society.The woman whom appellee desired to marry had a fundamental right to seek an abortion of their expected child，or to bring the child into life to suffer the myriad social，if not economic，disabilities that the status of illegitimacy brings.Surely，a decision to marry and raise the child in a traditional family setting must receive equivalent protection.And，if appellee's right to procreate means anything at all，it must imply some right to enter the only relationship in which the State of Wisconsin allows sexual relations legally to take place.

By reaffirming the fundamental character of the right to marry，we do not mean to suggest that every state regulation which relates in any way to the incidents of or prerequisites for marriage must be subjected to rigorous scrutiny.To the contrary，reasonable regulations that do not significantly interfere with decisions to enter into the marital relationship may legitimately be imposed.The statutory classification at issue here，however，clearly does interfere directly and substantially with the right to marry.

Under the challenged statute，no Wisconsin resident in the affected class may marry in Wisconsin or elsewhere without a court order，and marriages contracted in violation of the statute are both void and punishable as criminal offenses.Some of those in the affected class，like appellee，will never be able to obtain the necessary court order，because they either lack the financial means to meet their support obligations or cannot prove that their children will not become public charges.These persons are absolutely prevented from getting married.Many others，able in theory to satisfy the statute's requirements，will be sufficiently burdened by having to do so that they will in effect be coerced into forgoing their right to marry.And even those who can be persuaded to meet the statute's requirements suffer a serious intrusion into their freedom of choice in an area in which we have held such freedom to be fundamental.


Ⅲ


When a statutory classification significantly interferes with the exercise of a fundamental right，it cannot be upheld unless it is supported by sufficiently important state interests and is closely tailored to effectuate only those interests.Appellant asserts that two interests are served by the challenged statute:the permission-to-marry proceeding furnishes an opportunity to counsel the applicant as to the necessity of fulfilling his prior support obligations; and the welfare of the out-of-custody children is protected.We may accept for present purposes that these are legitimate and substantial interests，but，since the means selected by the State for achieving these interests unnecessarily impinge on the right to marry，the statute cannot be sustained.

There is evidence that the challenged statute，as originally introduced in the Wisconsin Legislature，was intended merely to establish a mechanism whereby persons with support obligations to children from prior marriages could be counseled before they entered into new marital relationships and incurred further support obligations.Court permission to marry was to be required，but apparently permission was automatically to be granted after counseling was completed.The statute actually enacted，however，does not expressly require or provide for any counseling whatsoever，nor for any automatic granting of permission to marry by the court，and thus it can hardly be justified as a means for ensuring counseling of the persons within its coverage.Even assuming that counseling does take place—a fact as to which there is no evidence in the record—this interest obviously cannot support the withholding of court permission to marry once counseling is completed.

With regard to safeguarding the welfare of the out-of-custody children，appellant's brief does not make clear the connection between the State's interest and the statute's requirements.At argument，appellant's counsel suggested that，since permission to marry cannot be granted unless the applicant shows that he has satisfied his court-determined support obligations to the prior children and that those children will not become public charges，the statute provides incentive for the applicant to make support payments to his children.This “collection device”rationale cannot justify the statute's broad infringement on the right to marry.

First，with respect to individuals who are unable to meet the statutory requirements，the statute merely prevents the applicant from getting married，without delivering any money at all into the hands of the applicant's prior children.More importantly，regardless of the applicant's ability or willingness to meet the statutory requirements，the State already has numerous other means for exacting compliance with support obligations，means that are at least as effective as the instant statute's and yet do not impinge upon the right to marry.Under Wisconsin law，whether the children are from a prior marriage or were born out of wedlock，court-determined support obligations may be enforced directly via wage assignments，civil contempt proceedings，and criminal penalties.

There is also some suggestion that 245.10 protects the ability of marriage applicants to meet support obligations to prior children by preventing the applicants from incurring new support obligations.But the challenged provisions of 245.10 are grossly under inclusive with respect to this purpose，since they do not limit in any way new financial commitments by the applicant other than those arising out of the contemplated marriage.The statutory classification is substantially over inclusive as well:Given the possibility that the new spouse will actually better the applicant's financial situation，by contributing income from a job or otherwise，the statute in many cases may prevent affected individuals from improving their ability to satisfy their prior support obligations...

The statutory classification thus cannot be justified by the interests advanced in support of it...


MR.JUSTICE POWELL，concurring in the judgment.


I concur in the judgment of the Court that Wisconsin's restrictions on the exclusive means of creating the marital bond，erected by Wis.Stat.245.10 (1)，(4)，and (5) (1973)，cannot meet applicable constitutional standards.I write separately because the majority's rationale sweeps too broadly in an area which traditionally has been subject to pervasive state regulation.The Court apparently would subject all state regulation which“directly and substantially”interferes with the decision to marry in a traditional family setting to“critical examination”or“compelling state interest”analysis.Presumably，“reasonable regulations that do not significantly interfere with decisions to enter into the marital relationship may legitimately be imposed.”The Court does not present，however，any principled means for distinguishing between the two types of regulations...


MR.JUSTICE REHNQUIST，dissenting.


I substantially agree with my Brother POWELL's reasons for rejecting the Court's conclusion that marriage is the sort of“fundamental right”which must invariably trigger the strictest judicial scrutiny.I disagree with his imposition of an“intermediate”standard of review，which leads him to conclude that the statute，though generally valid as an“additional collection mechanism”offends the Constitution by its“failure to make provision for those without the means to comply with child-support obligations.”I would view this legislative judgment in the light of the traditional presumption of validity.I think that under the Equal Protection Clause the statute need pass only the“rational basis test，”and that under the Due Process Clause it need only be shown that it bears a rational relation to a constitutionally permissible objective.The statute so viewed is a permissible exercise of the State's power to regulate family life and to assure the support of minor children，despite its possible imprecision in the extreme cases envisioned in the concurring opinions...



Exercises




Discuss the following topics:


1) What is the issue of this case?

2) What does the statute in question require? For what purpose? What is its effect?

3) What is the nature of classification created by the statute?

4) May a state through regulations interfere with the right to marry?

5) What interests are promoted as the appellant claims by the statute in question?

6) On what ground the Court found the statute unconstitutional?

S.W.v.THE SUPERIOR COURT OF ORANGE COUNTY Super.Ct.No.DP017075


IKOLA，J.


Petitioner S.W.(father) seeks writ review of an order terminating reunification services and setting a hearing to select and implement an alternative permanent plan for his daughter，S.W.The court impliedly found father failed to“contact and visit”S.W.during the six-month review period.(Welf.＆Inst.Code，§366.21，subd.(e) .) Father's undisputed failure to visit S.W.supports the court's order，notwithstanding his single telephone contact with her.We deny the petition.


FACTS


The Orange County Social Services Agency (SSA) filed a juvenile dependency petition asserting father failed to protect and support S.W，who was 10 years old.(§300，subds.(b)，(g) .) SSA alleged father was homeless and had left S.W.in the care of relatives and caregivers for more than two months without providing for her support.S.W.needed long-term medical care and physical therapy due to a serious head injury she suffered at age six.Father failed to provide such care and did not“maintain a relationship and contact with the child.”After a detention hearing，the court vested temporary placement of S.W.with SSA.

Father appeared at the June 2008 pretrial hearing，despite SSA's inability to locate him at any of six addresses.His appointed counsel told the court father had“been staying from hotel to hotel”and had no permanent mailing address.The court ordered father to report any change in his address or telephone number.

S.W.'s caregiver and foster mother told social workers that father later called her from White Plains，New York.Father told the foster mother he went there with his girlfriend and“was basically stranded in New York，as he had no identification and could not fly back to California.”He found work but“could not get his paycheck due to not having identification.”He had no“residence to bring the child home to.”

Father failed to appear at the August 2008 contested disposition hearing.The court sustained an amended jurisdictional petition，declared S.W.a dependent child of the court，vested custody with SSA，offered reunification services to father，and set a six-month review hearing.

At the six-month review hearing in February 2009，the court terminated reunification services and set a hearing under section 366.26 to select and implement an alternative permanent plan for S.W.(.26 hearing) .It found returning S.W.to father's care would create a substantial risk of detriment to her well-being.It noted father had not visited S.W in the preceding six months.The record showed father did speak once to S.W.on the telephone in November 2008 and once left a voicemail message for her.S.W.called father repeatedly and left a message for him，but he never called back.Meanwhile，S.W.flourished in foster care and had weekly telephone contact with her half-sibling's family in Florida，with whom S.W.used to spend her summers and who were eager to adopt her.


DISCUSSION


Father contends the court erred when it terminated reunification services and set a.26 hearing.He contends insufficient evidence supports the implied finding he failed to“contact and visit”S.W (§366.21，subd.(e) )，noting he had one telephone contact with her in November 2008.He asserts contact alone，without visitation，requires the court to continue services and set a further review hearing.

“Section 366.21，subdivision (e)，governs［the］initial six-month review hearing.”(Sara M.v.Superior Court (2005) 36 Cal.4th 998，1009 (Sara M.) .) At this hearing，the court must continue to offer reunification services pending a further review hearing unless it finds by clear and convincing evidence that an exception applies.(Id.at pp.1008—1009;§366.21，subd.(e) .)

One exception is a parent's failure to“contact and visit the child”during the six-month review period.“If the child was removed initially under subdivision (g) of Section 300 and the court finds by clear and convincing evidence that the whereabouts of the parent are still unknown，or the parent has failed to contact and visit the child，the court may schedule a hearing pursuant to Section 366.26 within 120 days.”(§366.21，subd.(e)，italics added.) Properly parsed，the statute makes the parent's failure“to contact and visit the child”an independent basis for terminating reunification services and setting a .26 hearing，regardless of why the child was initially removed or whether the parent's whereabouts are known.(Sara M.，supra，36 Cal.4th at pp.1016—1017; In re Monique S.(1993) 21 Cal.App.4th 677，682—683 (Monique S) .)

Under a plain reading，this exception sets forth two requirements.The parent must both contact and visit the child to receive additional reunification services and a further review hearing.Rephrased in logically equivalent terms，the failure either to contact or visit the child allows the court to terminate services.The plain reading is bolstered by policy considerations.“A principal objective of the juvenile court is to provide‘an expedited proceeding to resolve the child's status without further delay.’［Citation.］That objective is hardly advanced by ordering services for an absentee parent.”(In re Derrick S.(2007) 156 Cal.App.4th 436，449 (Derrick S.) .)“It makes sense for the Legislature to permit the court to set the permanency planning hearing if the parent has not contacted or visited the child for six months.‘Childhood does not wait for the parent to become adequate.’”(Sara M.，supra，36 Cal.4th at p.1016.)

The court did not err by terminating reunification services and setting a .26 hearing because father did not“contact and visit”S.W.during the six-month review period.Father concedes he did not visit S.W.His contention that his telephone contact with S.W.warrants additional services and a further review hearing fails under the plain reading of section 366.21，subdivision (e) .

Father mistakenly relies upon California Rules of Court，rule 5.710.This rule interprets and implements the six-month review hearing procedures of section 366.21，subdivision (e) .(Sara M.，supra，36 Cal.4th at pp.1010，1013［discussing former Rule 1460］; Derrick S.，supra，156 Cal.App.4th at pp.449—450＆fn.6［discussing current and former rules］.) It provides the court may set a permanency planning hearing at the six-month review hearing if“［t］he court finds by clear and convincing evidence that the parent has not had contact with the child for 6 months.”(Rule 5.710(f) (1) (B)，italics added.) Father asserts the rule is “consistent with the statute.”The rule is consistent with section 366.21，subdivision (e)，insofar as it makes lack of contact or visitation an independent basis for terminating services，without yoking it to the initial ground for removing the child or knowledge of the parent's whereabouts.(Sara M.，at pp.1016—1017.)

But rule 5.710 is inconsistent with the statute insofar as it deletes the visitation requirement.“［T］he rule cannot be divorced from the statutes it is designed to effectuate.”(Derrick S.，supra，156 Cal.App.4th at p.449［construing rule 5.701(f) (1) to comport with §366.21，subd.(e)］.) It is entitled to“deference，not abdication”and is“not binding on the courts and invalid if contrary to statute.”(Sara M.，supra，36 Cal.4th at p.1014; accord M.V.v.Superior Court (2008) 167 Cal.App.4th 166，181，fn.8［disapproving different subdivision of rule 5.710 that conflicted with statute］; cf.Tonya M.v.Superior Court (2007) 42 Cal.4th 836，847—848［deferring to different subdivision of rule 5.710 as“not clearly erroneous”and in“accord with the other indicia of legislative intent”］.) To maintain consistency with section 366.21，subdivision (e)，the term“contact”in rule 5.710(f) (1) (B) should be construed as a shorthand reference to the statute's dual“contact and visit”requirement.

Moreover，the court did not err even if contact alone warranted additional services.One telephone conversation in six months is not substantial contact.Contact that is“casual or chance”or“nominal”“does not preclude the application of section 366.21，subdivision (e) .”(In re Tameka M.(1995 ) 33 Cal.App.4th 1747，1754; cf.Derrick S.，supra，156 Cal.App.4th at p.447［observing in another context it would be a“‘waste’of scarce resources ...to order services for a parent ...in only sporadic contact by telephone”with the child］.) The California Supreme Court required some level of substantiality in Sara M.，where it affirmed an order finding the mother did not contact or visit the children during the six-month review period，even though mother did in fact have one short visitation.(Sara M.，supra，36 Cal.4th at pp.1017—1018.)

Reunification services may be continued when“extenuating circumstances”excuse a parent's failure to contact and visit the child.(Sara M.，supra，36 Cal.4th at p.1017.) Extenuating circumstances did not prevent father from visiting S.W.Father himself prevented visitation by running off to New York during the six-month review period without a means of returning to California for visitation.His poor decision to absent himself from the state does not excuse his even poorer decision to absent himself from S.W.'s life.

In sum，the undisputed evidence father did not visit S.W.during the six-month review period sufficiently supports the court's finding that father did not“contact and visit”S.W.(§ 366.21，subd.(e) .) The court did not err by terminating reunification services and setting a.26 hearing.


DISPOSITION


The petition is denied.In the interests of justice，this decision is final as to this court 10 days after it is filed.(Rule 8.490(b) (3) .)

Rylaarsdam，Acting P.J.，and Moore，J.，concurred.



Exercises




Discuss the following topics:


1) What did the Court do at the six-month review hearing?

2) What is an exception for the Court continuing to offer reunification services pending a further review hearing? And what are the two requirements of this exception?

3) What does the rule 5.710 of California Rules of Court provide?

4) What should the term“contract”in rule 5.710(f) (1) (B) be construed as?

5) Why the Court did not err even if the father had one telephone contact with S.W.?


Unit 15　Intellectual Property Law

Intellectual property (IP) law developed over time to protect different forms of intangible subject matter.The concept is not new:Jewish law early on prohibited plagiarism，calling it“g ‘neivat da’at，”or stealing the mind.The earliest use of the term“intellectual property”was in an 1845 Massachusetts Circuit Court ruling in a patent case.

The term intellectual property did not come into common usage in the United States until December 1980，when Congress enacted the Bayh-Dole Act or Patent and Trademark Law Amendments Act，35 U.S.C.§200—212.The Act gave U.S.universities，non-profits and small businesses control over their inventions resulting from federal government-funded research.Since then，the protections afforded intellectual property has expanded exponentially.

Show Extended Summary Patents，copyrights and trademarks，as well as trade secrets，are often collectively referred to as intellectual property.Intellectual property refers to expressions that are products of the mind or intellect，which become the property of the creator in the same way that tangible objects are property of the owner.The exclusive rights conferred by intellectual property laws can generally be transferred，licensed，or mortgaged to third parties as with other forms of property.Certain forms of IP rights require registration to be enforceable，while others do not.

Within IP law falls copyright，a form of protection granted to the authors of“original works of authorship”which grants legal rights over creative and artistic works—both published and unpublished—such as paintings，music，books，photographs，films，and software.The 1976 Copyright Act gives a copyright holder the exclusive right to control reproduction，display，performance，and adaptation of such works for specific periods of time.

Patents also fall under the IP law umbrella.The United States Patent and Trademark Office (USPTO) issues three types of patents (1) utility patents on new，useful non-obvious inventions，(2) design patents for new，original and ornamental designs for articles of manufacture，and (3) plant patents for the discovery and asexual reproduction of any distinct variety of plant.If the USPTO issues a patent，the patent holder then has a property right in that invention and the right to prevent others from making，using，offering for sale，or selling it for a specific period of time.

IP law encompasses trademarks and service marks as well.A trademark is a word，name， symbol or device used in trade with goods to indicate the source of the goods and to distinguish them from others' products.Trademark rights may be used to prevent others from using a confusingly similar mark，but not to prevent others from making the same goods or from selling the same goods or services under a clearly different mark.

A trade secret is secret information not available to the public relating to the commercial practices or proprietary knowledge of a business，which may be illegal to disclose.

Intellectual property laws vary worldwide，so that the acquisition，registration or enforcement these rights generally must be pursued or attained separately in each country.However，international treaties and conventions，such as the 1994 World Trade Organization (WTO) Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs)，have created more uniformity in the laws and facilitate some types of registration across multiple countries.

HENRI'S FOOD PRODUCTS CO.INC.v.TASTY SNACKS，INC.817 F.2d 1303

Henri's Food Products Co.，Inc.(“Henri's”)，the owner of a federal registration for the trademark TAS-TEE for use on salad dressings，sued Tasty Snacks，Inc.(“Tasty Snacks”) for trademark infringement through the use of the term“tasty”as a trademark for salad dressing.Henri's sought an injunction and damages.Tasty Snacks filed a motion to dismiss Henri's complaint for failure to state a claim upon which relief could be granted under Rule 12 (b) (6) of the Federal Rules of Civil Procedure.Tasty Snacks subsequently asked the court to convert this motion into a motion for summary judgment.The district court granted summary judgment in favor of Tasty Snacks on the ground that the word“tasty”was a generic term for salad dressing and therefore could not be a protectable trademark.We reverse.


Ⅰ


Henri's is a Wisconsin corporation located in Milwaukee，Wisconsin，that manufactures salad dressing which is sold throughout Wisconsin and elsewhere in the United States.One of Henri's products is a salad dressing made with celery seed and onion and sold under the claimed trademark TAS-TEE.Henri's has sold more than 10 million dollars worth of TAS-TEE brand salad dressing since 1947.In 1960，Henri's was refused registration by the United States Patent Office for TAS-TEE as a trademark for use on salad dressings.The mark was considered “so highly descriptive that it does not function as a trademark to distinguish applicant's goods in interstate commerce.”Complaint，Exhibit H at 9—10.In 1982，however，Henri's filed a second application for trademark registration，and the Patent Office granted registration for the word TAS-TEE alone.

In 1984，Tasty Snacks，an Illinois corporation，started selling salad dressings and mayonnaise under the designation“tasty，”including“tasty”mayonnaise，“tasty”Russian dressing，“tasty”Italian dressing and“tasty”salad dressing with vinegar，egg yolks and oil.Tasty Snacks placed the registered trademark symbol TM next to the word“tasty”on the label of some of its dressing products.

In December 1984，Henri's began a lawsuit against Tasty Snacks seeking to enjoin Tasty Snacks from using the term“tasty”as a trademark for salad dressing and asking for damages.Henri's complaint alleges that the use of the trademark“tasty”on salad dressings by Tasty Snacks is likely to result in confusion by potential purchasers of salad dressing who may believe that salad dressing bearing the“tasty”trademark came from the same source as dressing bearing Henri's TAS-TEE trademark.Henri's alleges federal trademark infringement in violation of 15 U.S.C.Sec.1114(1) (1982)，unfair competition in violation of 15 U.S.C.Sec.1125(a) (1982)，common law trademark infringement and violation of the Illinois Uniform Deceptive Trade Practices Act，Ill.Rev.Stat.ch.121—1/2，paragraphs 311—17 (1985 ) .Henri's contends that Tasty Snacks' dressings were sold in direct competition with Henri's TAS-TEE brand with intent to deceive and unfairly compete and to trade on the goodwill of Henri's TASTEE trademark.

With the service of its summons and complaint，Henri's also served upon Tasty Snacks a set of interrogatories and a request for production of documents.Tasty Snacks declined to respond to these discovery requests，and the district court has never ruled on the resulting motion to compel.Subsequently，Tasty Snacks moved to dismiss the complaint for failure to state a claim upon which relief could be granted.Tasty Snacks' motion asserted that Henri's could not have a protectable trademark in the word“tasty”or TAS-TEE because the word“tasty”is a generic word for salad dressings.Henri's filed a timely response to the motion，and Tasty Snacks subsequently filed a reply memorandum in which it asked the district court to convert its motion to dismiss under Rule 12(b) (6) to a motion for summary judgment against Henri's.

In July 1986 the district court，642 F.Supp.255，ruled in favor of Tasty Snacks，finding that the word“tasty”(and its phonetic equivalent TAS-TEE) is a generic term for salad dressing and cannot be trademarked.The district court thus granted summary judgment in favor of Tasty Snacks and this appeal followed.


Ⅱ


The district court found that the word“tasty”(and its phonetic equivalent TAS-TEE) was generic with respect to salad dressing and therefore was incapable of winning protection as a trademark either under federal law，common law or under the Illinois Deceptive Trade Practices Act.We agree with the district court that if“tasty”was generic; it could not be accorded trademark protection.We do not，however，agree that“tasty”is generic.

Trademarks run the gamut from the fanciful or arbitrary (which are fully protected)，to the suggestive，to the“merely descriptive”(which require for protection a showing of secondary meaning) .On the other hand，a generic name—the common name of a class of things or a “common descriptive name”—is irretrievably in the public domain，and the preservation of competition precludes its protection.Here，the district court relied on Miller Brewing Co.v.G.Heileman Brewing Co.，561 F.2d 75 (7th Cir.1977)，cert.denied，434 U.S.1025，98 S.Ct.751，54 L.Ed.2d 772 (1978)，in concluding that“tasty”was generic.In Miller Brewing Co.，this court stated that“［a］generic or common descriptive term is one which is commonly used as the name or description of a kind of goods.It cannot become a trademark under any circumstances.”Id.at 79.This court also held:

The word“light，”including its phonetic equivalent“lite...”［is］a generic or common descriptive term as applied to beer，［and］could not be exclusively appropriated by Miller as a trademark，“despite whatever promotional effort［Miller］may have expended to exploit it.”Id.at 81 (quoting Henry Heide，Inc.v.George Ziegler Co.，354 F.2d 574，576 (7th Cir.1965) ) .The district court in the case before us observed that“‘［l］ight’or‘lite’is a common descriptive word such as‘rose’wine，‘blended’whiskey，and‘white’bread.”Henri's Food Products，Inc.v.Tasty Snacks，Inc.，642 F.Supp.255，259 (E.D.Wis.1986)(“July 31，1986 Order”) (citing Miller Brewing Co.，561 F.2d at 81) .The district court went on to conclude:

The term“tasty”is even more generic or commonly descriptive than“light”in light beer.A light beer is only one of a kind of beers that a manufacturer can sell; whereas，a manufacturer would not want to sell a dressing that is not tasty.It would certainly be a sad day (and a more bland one) if a food or beverage company could corner the market on words such as“tasty，”“savory，”“flavorful，”or“delicious.”Id.at 259.The district court also rejected Henri's argument that a generic word must be a commonly used name of a product，and that since the word“tasty”is an adjective，it cannot be generic.The district court stated that the mere fact that a word is an adjective does not prevent it from being a generic or common descriptive word.

The district court found that the Miller Brewing Co.court had held that“beer”was the name of the product，and that“light”described the qualities of that product.That is，“light”described a certain quality of that type of beer as less filling with reduced calories.In like vein，the district court thought that“salad dressing”is the name of the product and“tasty”describes the qualities of the product:

“Tasty”describes the salad dressing as savory or appetizing.The Seventh Circuit has reasoned that if“light beer”is a generic name，then“light”is a generic word when used as part of that name.So also，if“tasty dressing”is a generic name，then“tasty”is a generic word when used as part of that name.

We do not agree that“tasty”is a generic term or a“common descriptive name”or，for that matter，is comparable to“light”or“lite”in“light beer.”The holding in Miller Brewing Co.is that an adjective can be a generic term when that word is part of a common descriptive name of a kind of goods.In order to be generic，however (as the word implies)，the word in question must serve to denominate a type，a kind，a genus or a subcategory of goods.

It is important to observe the distinction between“common descriptive”(or generic) terms and“merely descriptive”terms:

The provisions of the Lanham Act ...distinguish a mark that is“the common descriptive name of an article or substance”from a mark that is“merely descriptive.”Secs.2(e)，14(c)，15 U.S.C.Secs.1052(e)，1064(c) .Marks that constitute a common descriptive name are referred to as generic.A generic term is one that refers to the genus of which the particular product is a species.Generic terms are not registerable...A“merely descriptive”mark，in contrast，describes the qualities or characteristics of a good or service，and this type of mark may be registered only if the registrant shows that it has acquired secondary meaning，i.e.，it “has become distinctive of the applicant's goods in commerce.”Secs.2 (e)，(f)，15 U.S.C.Secs.1052(e)，(f) .Park'n Fly，Inc.v.Dollar Park and Fly，Inc.，469 U.S.189，193—94，105 S.Ct.658，661—62，83 L.Ed.2d 582 (1985) .In many circumstances，the difference between a common descriptive name and a merely descriptive mark is not easily visible to the naked eye.

Here，however，unlike“light beer，”“tasty salad dressing”is not a kind，sort，genus or subcategory of salad dressing.Rather，“tasty”is“merely descriptive”and describes a quality found in many genuses of salad dressing.It is not an adjective which in any way serves to classify the noun to which it is attached.This kind of“merely descriptive”word can，at least in theory，convey a secondary meaning.“Merely descriptive”terms convey a quality or characteristic of the product.The term“tasty”describes the quality of the salad dressing.There really can be no suggestion that“tasty dressing”is a kind or type or subcategory of dressing such as，for example，French dressing.

A term is considered to be merely descriptive of a product if it immediately conveys to purchasers information as to the ingredients，quality，characteristics，functions or other features of the product in connection with which the product is issued.Clearly the term“tasty”would be merely descriptive of sausage under this test...

...The English term“tasty...”describes a desirable characteristic of applicant's dry sausage.

In re Geo.A.Hormel＆Co.，227 USPQ (BNA) 813，813—14 (TTAB 1985) .

There is no question that the word“tasty”as applied to salad dressing is highly descriptive.There appears to be absolutely nothing suggestive or arbitrary about the use of the adjective in this connection.There is some feeling that words may be so highly descriptive that they ought to be incapable of being removed from the public domain even if they are not in the traditional sense generic.Despite the occasional surfacing of this sentiment，however，it is not the law.The Trademark Trial and Appeal Board (the“TTAB”) has recently held，for example，that“law＆business”for business law seminar services is so“highly descriptive”that it is incapable of serving as a mark and is unregisterable on the Supplemental Register.In re Harcourt Brace Jovanovich，Inc.，222 USPQ (BNA) 820 (TTAB 1984) (citing other TTAB cases) .The Court of Appeals for the Federal Circuit has，however，apparently disapproved of the idea that a term may be so“highly descriptive”that it is incapable of ever becoming a trademark.See In Re Seats，Inc.，757 F.2d 274 (C.A.F.C.1985) .

Thus far，at least，only generic terms are viewed as being incapable of gaining protection by acquiring secondary meaning，including，of course，terms that can be reasonably construed as generic names，such as“light”in connection with beer.We recognize that the law has traditionally treated the interest of the public in preserving generic names for general use as so important as to preclude trademark protection.Nonetheless，we do not believe it appropriate at this time to expand further the“generic”concept by extending it to“tasty”as used with salad dressing.Even if Henri's were able to establish secondary meaning for such a highly descriptive adjective，competitors would not be precluded from using it in a purely descriptive manner or in its primary sense.See 1 Gilson Secs.2.02，2.03，2.09 (1986＆Supp.June 1986) .

Reversed and remended



Exercises




Discuss the following topics:


1) What is the issue?

2) What is the procedural history?

3) What sorts of trademarks are protected by laws for sure?

4) Are merely descriptive trademarks protectable?

5) Why did the Court of Appeals find the term“tasty”not a generic one?

6) If the plaintiff establishes secondary meaning for“tasty，”may the defendant use the term?

PIONEER HI-BRED INTERNATIONAL，INC.v.J.E.M.AG SUPPLY，INC.，FARM ADVANTAGE，INC.，LARRY BENZ，MERLE PRUETT，KEVIN WOLFSWINKEL，TIM KAMSTRA，AND TOM EISCHEN SEED AND CHEMICALS 200 F.3d 1374


PAULINE NEWMAN，Circuit Judge.


The defendants in this patent infringement suit are J.E.M.Ag Supply，Inc.(doing business as Farm Advantage，Inc.)，Larry Benz，Merle Pruett (doing business as Siouxland Seeds，Inc.)，Kevin Wolfswinkel，Tim Kamstra，and Tom Eischen Seed＆Chemicals.The patents in suit，owned by Pioneer Hi-Bred International，Inc.，are directed to plants and seed for new varieties of hybrid and inbred corn.The United States District Court for the Northern District of Iowa，denying the defendants' motion for summary judgment，ruled that seeds and plants grown from seed，that is，sexually reproduced plants，are patentable subject matter within the scope of 35 U.S.C.s 101.On interlocutory appeal of the denial of summary judgment under 28 U.S.C.s 1292(b)，we affirm the district court's ruling.


DISCUSSION


The district court held that the Supreme Court in Diamond v.Chakrabarty，447 U.S.303，309，100 S.Ct.2204，65 L.Ed.2d 144，206 USPQ 193，197 (1980)，in stating that“Congress intended statutory subject matter to‘include anything under the sun that is made by man，’”(quoting S.Rep.No.1979 at 5 (1952) )，confirmed that there is no basis in law for excluding living things，in this case seeds and seed-grown plants and parts thereof，from the subject matter included in s 101:

35 U.S.C.s 101 whoever invents or discovers any new and useful process，machine，manufacture，or composition of matter，or any new and useful improvement thereof，may obtain a patent therefor，subject to the conditions and requirements of this title.

In Chakrabarty the Court dealt directly with this provision，responding to the arguments concerning patentability of Dr.Chakrabarty's new bacterium that was engineered to consume oil spills.The Court explained that the patent system is directed to the inventive works of mankind，and is not otherwise limited:“In choosing such expansive terms as‘manufacture’and ‘composition of matter，’modified by the comprehensive‘any，’Congress plainly contemplated that the patent laws would be given wide scope.”447 U.S.at 308，100 S.Ct.2204，65 L.Ed.2d 144，206 USPQ at 197.

The defendants do not dispute that the subject matter of the patents in suit is within the scope of the Chakrabarty decision; their argument is that this decision does not apply to plants because plants were intended to be excluded from the patent system，as evidenced by the enactment of other statutes to provide protection to plants.Thus the defendants argue that seeds and seed-grown plants are excluded from Title 35 and may be protected only under the Plant Variety Protection Act，7 U.S.C.s 2321et seq.

The district court observed that the Patent and Trademark Office has been granting patents on new and unobvious varieties of seed-grown plants for at least fifteen years.In re Hibberd，227 USPQ 443，444 (Bd.Pat.App＆Interf.1985) the Board confirmed this PTO position，rejecting the argument that“the plant—specific Acts (PPA［Plant Protection Act］and PVPA ［Plant Variety Protection Act］) are the exclusive forms of protection for plant life covered by those acts.”Although the defendants criticize Hibberd，the district court reached the same conclusion as did the Board.Indeed，the“increasing adaptation［of the patent laws］to the uses of society”was remarked by the Court a century earlier，in Kendall v.Winsor，62 U.S.(21 How.) 322，328，16 L.Ed.165 (1858) .

The district court discerned no historical basis for excluding seed-grown plants from the scope of s 101，referring to the Supreme Court's explanation of why plants were not previously deemed to be patentable:first，plants are“products of nature，”and second，plants could not be described with sufficient precision to satisfy the written description requirement of the patent statute.Chakrabarty，447 U.S.at 311，100 S.Ct.2204，65 L.Ed.2d 144，206 USPQ at 198.Now，however，mankind is learning how to modify plants in ways unknown to nature.In addition，precision of description is no longer an insurmountable obstacle，due both to rules authorizing the deposit of new species in publicly available depositories，and advances in botanical understanding and analysis.The Court，cognizant of advances in science，has ratified the traversal of these past impediments to the compass of s 101.Although there remain the traditional categories that have never been viewed as patentable subject matter，viz.，laws of nature，natural phenomena，and abstract ideas，the policy underlying the patent system fosters its application to all areas of technology—based commerce.

On appeal，the defendants argue that the history of plant protection legislation shows that plants were never intended to be included in the patent statute.The defendants state that the existence of the PPA and the PVPA precludes application to plants of 35 U.S.C.s 101，citing the rule of construction that a general statute must give way to a specific one.

See Fourco Glass Co.v.Transmirra Prods.Corp.，353 U.S.222，228—29，77 S.Ct.787，1 L.Ed.2d 786，113 USPQ 234，237 (1957) (“specific terms prevail over the general in the same or another statute which otherwise might be controlling”) .The defendants argue that the Chakrabarty decision can not overtake this rule of statutory construction，and thus that the Court's interpretation of s 101 does not apply to plants because there are statutes specific to plant protection.

The district court viewed Chakrabarty as resolving the uncertainty that previously existed as to the patentability of living things，and concluded that there is no impediment to reading all of the statutes concerning plant protection in harmony.See Radzanower v.Touche Ross＆Co.，426 U.S.148，155，96 S.Ct.1989，48 L.Ed.2d 540 (1976) (“when two statutes are capable of co-existence，it is the duty of the courts ...to regard each as effective”) .Thus the district court concluded that a person who develops a new plant variety may have recourse either to patenting under Title 35 or to registration under the PVPA.

The first statute that related specifically to plant protection was the Townsend-Purnell Plant Patent Act of 1930(PPA)，codified at 35 U.S.C.ss 161—164.This statute provided patent protection for asexually reproduced plants，and relaxed the written description requirement to accommodate the then—available modes of describing plant varieties:

s 161.Whoever invents or discovers and asexually reproduces any distinct and new variety of plant，including cultivated sports，mutants，hybrids，and newly found seedlings，other than a tuber propagated plant or a plant found in an uncultivated state，may obtain a patent therefor，subject to the conditions and requirements of this title.

The provisions of this title relating to patents for inventions shall apply to patents for plants，except as otherwise provided.

s 162.No plant patent shall be declared invalid for noncompliance with section 112 of this title if the description is as complete as is reasonably possible.

The claim in the specification shall be in formal terms to the plant shown and described.

The Patent and Trademark Office rules provide that the description requirement may be met by a color photograph，identification of the origin or parentage of the plant，and a detailed description of the plant's distinguishing characteristics.See MPEP'1605.Thus was resolved the principal concern that had inhibited access of plants to the patent system.

The 1930 Act did not include seed-grown plants.In 1970 the Plant Variety Protection Act established a form of protection for new varieties of seed-grown and tuber propagated plants.The Act does not include the extensive examination system that is applied to applications for patents，contains several provisions specific to agricultural crops，and is administered by the Department of Agriculture.The basic requirements are as follows:

7 U.S.C.s 2402(a) .The breeder of any sexually reproduced or tuber propagated plant variety (other than fungi or bacteria) ...shall be entitled to plant variety protection for the variety，subject to the conditions and requirements of this chapter，if the variety is—(1) new ...(2) distinct ...(3) uniform ...and (4) stable...

The defendants point out that at the time of enactment of the PVPA Congress believed that seed-grown plants were not included in the patent statute，and argues that'101 can not now be interpreted as available to seed-grown plants，when Congress believed otherwise.A similar argument was presented by Justice Brennan in his dissent from the Chakrabarty decision.Dissenting opinions are often helpful in showing positions that were not adopted by the court.However，they are not the law.

The Court in Chakrabarty responded to the objection to patenting living things by stating that“Congress is free to amend s 101 so as to exclude from patent protection organisms produced by genetic engineering...Or it may choose to craft a statute specifically designed for such living things.”447 U.S.at 318，100 S.Ct.2204，65 L.Ed.2d 144，206 USPQ at 201.The defendants argue that this is what Congress did in the PVPA.However，the PVPA does not purport to remove plants from the patent statute.Neither Congress nor the courts excluded new plant varieties from the patent statute; the enactment of the PVPA did not effect such exclusion.

The defendants also object that Pioneer has obtained patents under Title 35 as well as certificates under the PVPA，and state that these statutes are in conflict.The district court observed，correctly，that the asserted conflict is simply the difference in the rights and obligations imposed by the two statutes.It is not unusual for more than one statute to apply to a legal or property interest.For example，an ornamental design may qualify for protection under both copyright and design patent law.The fact that laws are of different scope does not invalidate the laws.

The defendants cite Imazio Nursery，Inc.v.Dania Greenhouses，69 F.3d 1560，36 USPQ2d

1673 (Fed.Cir.1995)，for its explanation of the scope of the PPA and the PVPA.At issue in Imazio was the meaning of the term“variety”as used in the PPA，and the resulting scope of protection afforded by that act.There was no issue in Imazio of the scope of s 101 or its relationship to either the PPA or the PVPA.

The defendants also argue that the specifications of Pioneer's patents are not enabling; they criticize the written description and the utility of the deposits，and generally challenge validity.These issues were not decided by the district court，and are not before us.We have carefully considered all of the arguments presented; they do not show error in the district court's ruling，and they do not overcome the Chakrabarty decision's confirmation of the inclusion in s 101 of the subject matter of the patents in suit.

We conclude that patentable subject matter under 35 U.S.C.s 101 includes seeds and seed-grown plants.

Affirmed.



Exercises




Discuss the following topics:


1) Under 35 U.S.C.s101，what subject matters are patentable?

2) What is the holding of the District Court for the Northern District of Iowa?

3) What does the Plant Patent Act of 1930 (PPA) provide?

4) What did the Plant Variety Protection Act of 1970 (PVPA) establish?

5) What is the argument of the defendants?

6) How should we comprehend the court’s opinion with regard to the defendants' argument?


Unit 16　Property Law

Property law is the area of law that governs the various forms of ownership in real property (land as distinct from personal or movable possessions) and in personal property，within the common law legal system.In the civil law system，there is a division between movable and immovable property.Movable property roughly corresponds to personal property，while immovable property corresponds to real estate or real property，and the associated rights and obligations thereon.The concept，idea or philosophy of property underlies all property law.In some jurisdictions，historically all property was owned by the monarch and it devolved through feudal land tenure or other feudal systems of loyalty and fealty.

Though the Napoleonic code was among the first government acts of modern times to introduce the notion of absolute ownership into statute，protection of personal property rights was present in medieval Islamic law and jurisprudence，and in more feudalist forms in the common law courts of medieval and early modern England.

James Wilson，U.S.Supreme Court Justice and professor of law at the University of Pennsylvania，in 1790 and 1791，undertook a survey of the philosophical grounds of American property law.He proceeds from two premises:“Every crime includes an injury:every injury includes a violation of a right.”The government's role in protecting property depends upon an idea of right.Wilson traces the history of property in his essayOn the History of Property.In his lecture，“Of the natural rights of individuals，”he articulates related contemporary theory.

That theory was brought to a focus on the question of whether man exists for the sake of government，or government for the sake of man—a distinction which may derive from，or lead to，the question of natural and absolute rights，and whether property is one of them.While he doubts this is so，he nonetheless states:“In his unrelated state，man has a natural right to his property，to his character，to liberty，and to safety.”James Wilson asks whether“the primary and principal object in the institution of government...was...to acquire new rights by human establishment? Or was it，by a human establishment，to acquire a new security for the possession or the recovery of those rights...?”He indicates a preference for the latter.

In the opening sentence of On the History of Property，he states quite clearly:“Property is the right or lawful power，which a person has to a thing.”He then divides the right into three degrees:possession，the lowest; possession and use; and，possession，use，and disposition—the highest.Further，he states:“Man is intended for action.Useful and skilful industry is the soul of an active life.But industry should have her just reward.That reward is property，for of useful and active industry，property is the natural result.”From this simple reasoning he is able to present the conclusion that exclusive，as opposed to communal property，is to be preferred.Wilson does，however，give a survey of communal property arrangements in history，not only in colonial Virginia but also ancient Sparta.

Property law signifies dominion or right of use，control，and disposition which one may lawfully exercise over things，objects，or land.One of the basic dividing lines between properties is that between real property and personal property.Generally，the term real property refers to land.Land，in its general usage，includes not only the face of the earth but everything of a permanent nature over or under it.This includes structures and minerals.

There are further divisions within the real property classification.The most important are freehold estates，nonfreehold estates，and concurrent estates.(Others are future interests，specialty estates，and incorporeal interests) .Freehold estates are those in which an individual has ownership for an indefinite period of time.An example of a freehold estate is the“fee simple absolute，”which is inheritable and lasts as long as the individual and his heirs want to keep it.Another example is the“life estate，”in which the individual retains possession of the land for the duration of his or her life.Nonfreehold estates are property interests of limited duration.They include tenancy for years，tenancy at will，and tenancy at sufferance.Concurrent estates exist when property is owned or possessed by two or more individuals simultaneously.

For the most part，states have exclusive jurisdiction over the land within their borders，and their law concerning the kind of interests that can be held and how they are created is not subject to federal law.

DOROTHY MOORE AND KENT REINHARDT v.RUBY F.PHILLIPS，AS EXECUTRIX OF THE ESTATE OF ADA CHLOE BRANNAN，DECEASED 6 Kan.App.2d 94，627 P.2d 831

PRAGER，Justice Presiding:

This is a claim for waste asserted against the estate of a life tenant by remaindermen，seeking to recover damages for the deterioration of a farmhouse resulting from neglect by the life tenant.The life tenant was Ada C.Brannan.The defendant-appellant is her executrix，Ruby F.Phillips.The claimants-appellees are Dorothy Moore and Kent Reinhardt，the daughter and grandson of Ada C.Brannan.

The facts in the case are essentially as follows:Leslie Brannan died in 1962.By his will，he left his wife，Ada C.Brannan，a life estate in certain farmland containing a farmhouse，with remainder interests to Dorothy Moore and Kent Reinhardt.Ada C.Brannan resided in the farmhouse until 1964.She then rented the farmhouse until August 1，1965，when it became unoccupied.From that point on，Ada C.Brannan rented all of the farmland but nobody lived in the house.It appears that from 1969 to 1971 it was leased to the remaindermen，but they did not live there.It is undisputed that the remaindermen inspected the premises from time to time down through the years.In 1973，Ada C.Brannan petitioned for a voluntary conservatorship because of physical infirmities.In 1976，Ada C.Brannan died testate，leaving her property to others.Dorothy Moore and Kent Reinhardt were not included in Ada's bounty.From the record，it is clear that Ada C.Brannan and her daughter，Dorothy Moore，were estranged from about 1964.This estrangement continued until Ada Brannan's death，although there was minimal contact between them from time to time.

After Ada Brannan's death，Dorothy Moore and Kent Reinhardt filed a demand against the estate of Ada Brannan on the theory of waste to recover damages for the deterioration of the farmhouse.The total damages alleged were in the amount of $ 16，159.Both the district magistrate and the district judge inspected the premises and found deterioration due to neglect by the life tenant.The district court found the actual damages to the house to be $ 10，433.The executrix of Ada's estate denied any neglect or breach of duty by Ada Brannan as life tenant.She asserted the defenses of laches or estoppel，the statute of limitation，and abandonment.These affirmative defenses were rejected by the district magistrate and the district judge，except the defense of laches or estoppel which the district magistrate sustained.On appeal，the district judge found that the defense of laches or estoppel was not applicable against the remaindermen in this case.Following entry of judgment in favor of the remaindermen，the executrix appealed.

It is important to note that the executrix does not contend，as points of error，that the life tenant was not responsible for deterioration of the farmhouse or that the action is barred by a statute of limitations.The amount of damages awarded is not contested.In her brief，the executrix-appellant asserts four points which essentially present a single issue:Whether the remaindermen，by waiting eleven years until the death of the life tenant before filing any claim or demand against the life tenant for neglect of the farmhouse，are barred by laches or estoppel?

The executrix contends，in substance，that laches and estoppel，although considered to be equitable defenses，are available in an action at law to recover damages.She points out that，under K.S.A.58—2523，a remainderman may sue to prevent waste during the life of the tenant while the life tenancy is still in existence.She then notes that the remaindermen inspected the premises on numerous occasions during the eleven years the property was vacant; yet they made no demand that the farmhouse be kept in repair.They waited until the death of the life tenant to bring the action，because then they would not be faced with Ada's testimony which might defeat their claim.

The remaindermen，in their brief，dispute certain factual statements made by the executrix.They agree that the remaindermen had very limited contact with the life tenant after the estrangement.They contend that there is evidence to show the vast majority of the damage to the house occurred during the last two or three years of the life tenancy and that Dorothy Moore did，in fact，express concern to her mother about the deterioration of the house 15 to 20 times during the eleven-year period.They contend that mere passage of time does not constitute laches and that，in order to have laches or estoppel，the person claiming the same must show a detrimental change of position or prejudice of some kind.They argue that the executrix has failed to show any prejudice，since the fact of waste and deterioration is clear and undisputed and there is nothing the testimony of the life tenant could have added on that issue had she been at the trial.As to the failure of the remaindermen to file an action in the lifetime of the life tenant，the remaindermen argue that claimants had been advised to avoid contact with Ada Brannan unless it was absolutely necessary and that they did not want to make a claim during her lifetime since it would have only made a bad situation worse.They maintain that they had good reasons to wait until Ada's death to assert the claim.

In order to place this case in proper perspective，it would be helpful to summarize some of the basic principles of law applicable where a remainderman asserts a claim of waste against a life tenant.They are as follows:

(1) A life tenant is considered in law to be a trustee or quasi-trustee and occupies a fiduciary relation to the remaindermen.The life tenant is a trustee in the sense that he cannot injure or dispose of the property to the injury of the rights of the remaindermen，but he differs from a pure trustee in that he may use the property for his exclusive benefit and take all the income and profits.Windscheffel v.Wright，187 Kan.678，686，360 P.2d 178 (1961) ; In re Estate of Miller，225 Kan.655，594 P.2d 167 (1979) .

(2) It is the duty of a life tenant to keep the property subject to the life estate in repair so as to preserve the property and to prevent decay or waste.51 Am.Jur.2d，Life Tenants and Remaindermen s 259，pp.546—548.Stated in another way，the law imposes upon a tenant the obligation to return the premises to the landlord or remaindermen at the end of the term unimpaired by the negligence of the tenant.Salina Coca-Cola Bottling Corp.v.Rogers，171 Kan.688，237 P.2d 218 (1951) ; In re Estate of Morse，192 Kan.691，391 P.2d 117 (1964) .

(3) The term“waste”implies neglect or misconduct resulting in material damages to or loss of property，but does not include ordinary depreciation of property due to age and normal use over a comparatively short period of time.First Federal Savings＆Loan Ass'n v.Moulds，202 Kan.557，451 P.2d 215 (1969) .

(4) Waste may be either voluntary or permissive.Voluntary waste，sometimes spoken of as commissive waste，consists of the commission of some deliberate or voluntary destructive act.Permissive waste is the failure of the tenant to exercise the ordinary care of a prudent man for the preservation and protection of the estate.78 Am.Jur.2d，Waste s 3，p.397.

(5) The owner of a reversion or remainder in fee has a number of remedies available to him against a life tenant who commits waste.He may recover compensatory damages for the injuries sustained.He may have injunctive relief in equity，or，in a proper case，may obtain a receivership.The same basic remedies are available against either a tenant for years or a life tenant.Kimberlin v.Hicks，150 Kan.449，456，94 P.2d 335 (1939) .

(6) By statute in Kansas，K.S.A.58—2523，“(a) person seized of an estate in remainder or reversion may maintain an action for waste or trespass for injury to the inheritance，notwithstanding an intervening estate for life or years.”Thus a remainderman does not have to wait until the life tenant dies in order to bring an appropriate action for waste.

(7) Where the right of action of the remainderman or landlord is based upon permissive waste，it is generally held that the injury is continuing in nature and that the statute of limitations does not commence to run in favor of the tenant until the expiration of the tenancy.Under certain state statutes，it has been held that the period of limitation commences at the time the waste is committed.Prescott，Exor.of Mary E.Prescott v.Grimes，143 Ky.191，136 S.W.206 (1911) ; In Re Stout's Estate，151 Or.411，50 P.2d 768 (1935) .

(8) There is authority which holds that an action for waste may be lost by laches.Harcourt v.White，28 Beavan's 303，54 Eng.Reprint 382 (1860 ) ; 78 Am.Jur.2d，Waste s 38，p.424.Likewise，estoppel may be asserted as a defense in an action for waste.The doctrine of laches and estoppel are closely related，especially where there is complaint of delay which has placed another at a disadvantage.Laches is sometimes spoken of as a species of estoppel.Laches is a wholly negative thing，the result of a failure to act; estoppel on the other hand may involve an affirmative act on the part of some party of the lawsuit.The mere passage of time is not enough to invoke the doctrine of laches.Each case must be governed by its own facts，and what might be considered a lapse of sufficient time to defeat an action in one case might be insufficient in another.Laches，in legal significance，is not mere delay，but delay that works a disadvantage to another.Clark v.Chipman，212 Kan.259，510 P.2d 1257 (1973) .The defense of laches may be applied in actions at law as well as in equitable proceedings.McDaniel v.Messerschmidt，191 Kan.461，464，382 P.2d 304 (1963) .In Osincup v.Henthorn，89 Kan.58，130 P.652 (1913)，it was held that laches is an equitable defense and will not bar a recovery from mere lapse of time nor where there is a reasonable excuse for nonaction of a party in making inquiry as to his rights or in asserting them.

The basic question for our determination is whether the district court erred in holding that the defense of laches or estoppel should not be applied in this case.We have concluded that the district court did not commit error in its rejection of the defense of laches or estoppel under the circumstances of this case.In reaching this conclusion，we have noted the following factors:The evidence is clear that the life tenant，Ada Brannan，failed to carry out her duty as life tenant and quasi-trustee to keep the property in reasonable repair.The claim of waste does not arise out of any act on the part of the remaindermen.Preservation of the property was the responsibility of the life tenant.There was evidence to show that the vast majority of the damage to the farmhouse occurred during the last two or three years of the life tenancy.The fact that permissive waste occurred was proved beyond question.If the life tenant had been alive，she could not very well have disputed the fact that the property has been allowed to deteriorate.Hence，any delay in filing the action until after Ada's death could not have resulted in prejudice to her executrix.There is no evidence in the record to support the defense of estoppel.

Furthermore，the evidence was undisputed that the life tenant was an elderly woman who died in August of 1976 at the age of 83.The position of Dorothy Moore was that she did not wish to file an action which would aggravate her mother and take funds which her mother might need during her lifetime.Even though Dorothy Moore was estranged from her mother，the law should not require her to sue her mother during her lifetime under these circumstances.As noted above，it was the tenant's obligation to see that the premises were turned over to the remaindermen in good repair at the termination of the life estate.Under all the circumstances in this case，we hold that the district court did not err in rejecting the defense of laches or estoppel.

The judgment of the district court is affirmed.



Exercises




Discuss the following topics:


1) What is the issue of the case?

2) Why did Dorothy Moore and Kent Reinhardt file a demand against after Ada Brannan's death?

3) What is the judgment of the District Court?

4) What is the duty of a life tenant?

5) What does the term“waste”imply?

6) What is the relationship between the doctrine of laches and estoppel?

LEECO GAS＆OIL COMPANY v.COUNTY OF NUECES.736 S.W.2d 629


GONZALEZ，Justice.


This is a condemnation suit.The issue is whether Nueces County，as grantee in a deed，may condemn a possibility of reverter on land given to the County and pay mere nominal damages to the owner of the reversionary interest.The trial court answered this issue in the affirmative and the court of appeals affirmed the judgment of the trial court.716 S.W.2d 615.We reverse and remand.

In 1960，Leeco gift deeded fifty acres of land on Padre Island to Nueces County for use as a park.Leeco retained a reversionary interest in the deed whereby the County would keep the property“so long as a public park is constructed and actively maintained”by the County on the property.The County dedicated and maintained a park on the property.However，in 1983，the County began condemnation proceedings against Leeco's interest.The commissioners awarded Leeco $ 10，000 for its reversionary interest.Leeco appealed to the county court at law where the trial judge granted a partial summary judgment against Leeco resolving all issues except damages.In a separate trial to determine compensation for Leeco，experts testified that the land was worth between $ 3，000，000 and $ 5，000，000.The trial court awarded Leeco $ 10 in nominal damages.

Leeco brings several points of error claiming that the County is estopped from condemning the property by its acceptance of a deed with knowledge of the reversionary interest.Leeco also challenges the measure of damages.We first address the estoppel argument.

The Texas Constitution provides that“［n］o person's property shall be taken ...for ...public use without adequate compensation being made，unless by the consent of such person...”Tex.Const.art.I，s 17.Acquiring an interest in land to establish and maintain public parks involves a governmental function.See generally Schooler v.State，175 S.W.2d 664，669 (Tex.Civ.App.-El Paso 1943，writ ref'd w.o.m.) (acquisition of park land is a public use) .When a governmental unit is exercising governmental powers it is not subject to estoppel.City of Hutchins v.Prasifka，450 S.W.2d 829，835 (Tex.1970) .Therefore，we hold the County was not estopped from condemning the reversionary interest.We next consider whether the award of nominal damages by the trial court was proper.

Generally，under the Restatement of Property，a mere possibility of reverter has no ascertainable value when the event upon which the possessory estate in fee simple defeasible is to end is not probable within a reasonably short period of time.See generally Restatement of Property s 53 comment b (1936) .In affirming the $ 10 award of nominal damages，the court of appeals relied on City of Houston v.McCarthy，464 S.W.2d 381 (Tex.Civ.App.-Houston［1st Dist.］1971，writ ref'd n.r.e.) .In McCarthy，the court found that when at the time of condemnation the property was being used as permitted under the deed and there was no evidence that the restrictive covenant would ever be broken，the value of the possibility of reverter was so speculative as to be nominal only.McCarthy，464 S.W.2d at 384.The court of appeals pointed out that the McCarthy court cited Sabine River Auth.v.Willis，369 S.W.2d 348 (Tex.1963) and Hamman v.City of Houston，362 S.W.2d 402 (Tex.Civ.App.—Fort Worth 1962，writ ref'd n.r.e.) as authority to support its holding.The court of appeals then held that there was no evidence in this case that the County intended to violate the deed restrictions so long as Leeco retained the possibility of reverter and no evidence that the conditions were breached.This evidence is not determinative of the issue.

Here，one county official testified that there were“various ideas and proposals and schemes”about putting income producing activities on the land.The same official further stated that“it would be in the County's best interest”to own the park outright so that it“may in the future consider plans that are inconsistent with the present deed restrictions.”Furthermore，in the County's Original Statement in Condemnation，the County pleaded that its plans for future development of the Park included“uses which could be construed to cause Plaintiff's determinable fee estate，to terminate and cease.”The County further alleged that the“present use and operation of the Park”placed an“undue burden upon Plaintiff in its future development of the Park.”Thus，this is not a case of condemning a“remote”possibility of reverter，but rather an attempt by the County to remove the“burden”of the reversionary interest by condemning the interest and paying nominal damages.

Also，in the McCarthy，Sabine and Hamman decisions，a governmental entity，which did not previously own the future interest or the possessory defeasible estate，was condemning the entire fee to the property.Although in McCarthy and Hamman the owner of the possessory defeasible estate was also a governmental entity，a different and“paramount”governmental entity was the condemnor.Hamman，362 S.W.2d at 406.In each case，the condemning governmental entity paid actual damages for the taking.The issue was who would receive the damages—the owner of the possessory estate or the future interest.There were no prior indications that the restrictive covenants would ever be broken by the owners of the possessory defeasible estate.Therefore，the value of the possibility of reverter was so speculative as to be nominal only and damages were rightfully awarded to the owner of the possessory estate.In this case the County，as owner of the defeasible estate，indicated that it“may in the future”break the restrictions and condemned the possibility of reverter for nominal damages only.

There is a constitutional requirement that if the County is to condemn land，it must adequately compensate the landowner for the property interest taken.McCarthy，464 S.W.2d at 387.Ten dollars in compensation for a multi-million dollar piece of property is not adequate as a matter of law.To allow a governmental entity，as grantee in a gift deed，to condemn the grantor's reversionary interest by paying only nominal damages would have a negative impact on gifts of real property to charities and governmental entities.It would discourage these types of gifts in the future.This is not in the best interests of the citizens of this State.

We hold that when a governmental entity is the grantee in a gift deed in which the grantor retains a reversionary interest，if that same governmental entity condemns the reversionary interest，it must pay as compensation the amount by which the value of the unrestricted fee exceeds the value of the restricted fee.See，e.g.，Ink v.City of Canton，4 Ohio St.2d 51，212 N.E.2d 574，579 (1965) .

We reverse the judgment of the court of appeals and remand this cause to the trial court to determine the amount by which the value of the unrestricted fee exceeds the value of the restricted fee.

CAMPBELL，J.，concurs in an opinion joined by ROBERTSON and KILGARLIN，JJ.CAMPBELL，Justice，concurring.

I concur in the result in this proceeding because there is some precedent for the court's holding.In future cases，however，I would hold that if a political subdivision has accepted a gift by deed that grants a fee simple determinable interest，initiation of condemnation proceedings by the grantee on the reversionary interest is a renunciation of the gift.Condemnation is an act inconsistent with the granted，authorized use and will cause the granted estate to terminate and revert to the grantor in fee simple absolute.

ROBERTSON and KILGARLIN，JJ.，join in this concurring opinion.



Exercises




Discuss the following topics:


1) What is the issue of this case?

2) What is the decision of the trial court?

3) What is the judgement of the Supreme Court?

4) How does the Supreme Courtaddress the estoppel argument? Why?

5) In affirming the $ 10 award of nominal damages，which case did the Court of Appeals rely on? And what is the rule of this case?

6) Why does the Supreme Court disallow the governmental entity to pay only nominal damages when condemning the grantor's reversionry interest?


Unit 17　Torts

Torts are civil wrongs recognized by law as grounds for a lawsuit.These wrongs result in an injury or harm constituting the basis for a claim by the injured party.While some torts are also crimes punishable with imprisonment，the primary aim of tort law is to provide relief for the damages incurred and deter others from committing the same harms.The injured person may sue for an injunction to prevent the continuation of the tortious conduct or for monetary damages.Among the types of damages the injured party may recover are:loss of earnings capacity，pain and suffering，and reasonable medical expenses.They include both present and future expected losses.

There are numerous specific torts including trespass，assault，battery，negligence，products liability，and intentional infliction of emotional distress.Torts fall into three general categories:intentional torts (e.g.，intentionally hitting a person) ; negligent torts (causing an accident by failing to obey traffic rules) ; and strict liability torts (e.g.，liability for making and selling defective products) .Intentional torts are those wrongs which the defendant knew or should have known would occur through their actions or inactions.Negligent torts occur when the defendant's actions were unreasonably unsafe.Strict liability wrongs do not depend on the degree of carefulness by the defendant，but are established when a particular action causes damage.

Many judges and states utilize the Restatement of Torts (2nd) as an influential guide.But the majority of American tort law is derived from common law court decisions.Therefore，the system of tort law is still almost entirely construed and applied according to traditional common law principles.There is a series of edited judicial opinions that have been written by appellate courts in their resolution of actual legal disputes.Typically，these appellate decisions represent the final stage in a long litigation process that actually began years earlier.As this dispute made its way into the courts and made numerous pretrial motions; they engaged in a process of “discovery”to learn as much as they could about the specific details of the other party's case; they collected，and then presented，evidence in support of their respective legal claims.If the case made it to trial，they then examined and cross-examined each other's witnesses; they made numerous motions throughout the course of the trial itself; they requested specific jury instructions at the end of the trial; and they made additional motions even after the jury reached its verdict in the case.At any number of times throughout this often lengthy litigation process， errors may have been made by the trial judge who was required to make legal rulings at each stage of the proceedings.All of the trial court's rulings are reviewable by an appellate court，and any one erroneous ruling，if properly preserved by the affected litigant，can provide the basis for a successful legal challenge on appeal.In most cases the appellate decision is written specifically in response to some legal question that has been presented by one or both the parties from the earlier litigation.Thus，either party may prevail on an appeal without ever really “winning”the underlying case on its actual legal merits.

JEFFREY J.HARPER v.THEODOR H.HERMAN 499 N.W.2d 472


PAGE，Justice.


This case arises upon a reversal by the court of appeals of summary judgment in favor of the defendant.The court of appeals held that defendant，the owner and operator of a private boat on Lake Minnetonka，had a duty to warn plaintiff，a guest on the boat，that water surrounding the boat was too shallow for diving.We reverse and reinstate judgment in favor of defendant.

The facts are undisputed for the purpose of this appeal.On Sunday，August 9，1986，Jeffrey Harper(“Harper”) was one of four guests on Theodor Herman's(“Herman”) 26-foot boat，sailing on Lake Minnetonka.Harper was invited on the boat outing by Cindy Alberg Palmer，another guest on Herman's boat.Herman and Harper did not know each other prior to this boat outing.At the time Herman was 64 years old，and Harper was 20 years old.Herman was an experienced boat owner having spent hundreds of hours operating boats on Lake Minnetonka similar to the one involved in this action.As owner of the boat，Herman considered himself to be in charge of the boat and his passengers.Harper had some experience swimming in lakes and rivers，but had no formal training in diving.

After a few hours of boating，the group decided to go swimming and，at Herman's suggestion，went to Big Island，a popular recreation spot.Herman was familiar with Big Island，and he was aware that the water remains shallow for a good distance away from its shore.Harper had been to Big Island on one previous occasion.Herman positioned the boat somewhere between 100 to 200 yards from the island with the bow facing away from the island in an area shallow enough for his guests to use the boat ladder to enter the water，but still deep enough so they could swim.The bottom of the lake was not visible from the boat.After positioning the boat，Herman proceeded to set the anchor and lower the boat's ladder which was at its stern.

While Herman was lowering the ladder，Harper asked him if he was“going in.”When Herman responded yes，Harper，without warning，stepped onto the side of the middle of the boat and dove into approximately two or three feet of water.As a result of the dive，Harper struck the bottom of the lake，severed his spinal cord，and was rendered a C6 quadriplegic.

Harper then brought suit，alleging that Herman owed him a duty of care to warn him that the water was too shallow for diving.On October 23，1991，the trial court granted Herman's motion for summary judgment，ruling that the law does not impose such a duty.In reversing the trial court，the court of appeals concluded that Herman voluntarily assumed a duty to exercise reasonable care when he allowed Harper onto his boat，and that the duty of care included warning Harper not to dive because he knew that the water was“dangerously shallow.”Harper v.Herman，487 N.W.2d 908，910 (Minn.App.1992) .

The sole issue on appeal is whether a boat owner who is a social host owes a duty of care to warn a guest on the boat that the water is too shallow for diving.

Harper alleges that Herman owed him a duty to warn of the shallowness of the water because he was an inexperienced swimmer and diver，whereas Herman was a veteran boater.Under those circumstances，Harper argues，Herman should have realized that Harper needed his protection.

We have previously stated that an affirmative duty to act only arises when a special relationship exists between the parties.“The fact that an actor realizes or should realize that action on his part is necessary for another's aid or protection does not of itself impose upon him a duty to take such action unless a special relationship exists between the actor and the other which gives the other the right to protection.”Delgado v.Lohmar，289 N.W.2d 479，483 (Minn.1979)，reh'g denied，Jan.11，1980 (citations omitted) .Accepting，arguendo，that Herman should have realized that Harper needed protection; Harper must still prove that a special relationship existed between them that placed an affirmative duty to act on the part of Herman.

Harper argues that a special relationship requiring Herman to act for his protection was created when Herman，as a social host，allowed an inexperienced diver on his boat.Generally，a special relationship giving rise to a duty to warn is only found on the part of common carriers，innkeepers，possessors of land who hold it open to the public，and persons who have custody of another person under circumstances in which that other person is deprived of normal opportunities of self-protection.Restatement (Second) of Torts s314A (1965) .Under this rule，a special relationship could be found to exist between the parties only if Herman had custody of Harper under circumstances in which Harper was deprived of normal opportunities to protect himself.These elements are not present here.

W.Page Keeton et al.，Prosser and Keeton on the Laws of Torts s 56，at 374 (5th ed.1984) .

The record before this court does not establish that Harper was either particularly vulnerable or that he lacked the ability to protect himself.Further，the record does not establish that Herman held considerable power over Harper's welfare，or that Herman was receiving a financial gain by hosting Harper on his boat.Finally，there is nothing in the record which would suggest that Harper expected any protection from Herman; indeed，no such allegation has been made.

The court of appeals found that Herman owed Harper a duty to warn him of the shallowness of the water because Herman knew that it was“dangerously shallow.”We have previously stated that“［a］ctual knowledge of a dangerous condition tends to impose a special duty to do something about that condition.”Andrade v.Ellefson，391 N.W.2d 836，841 (Minn.1986) (holding that county was not immune to charge of improper supervision of day care center where children were abused when county knew about overcrowding at the center) .However，superior knowledge of a dangerous condition by itself，in the absence of a duty to provide protection，is insufficient to establish liability in negligence.Thus，Herman's knowledge that the water was“dangerously shallow”without more does not create liability.Andrade involved a group of plaintiffs who had little opportunity to protect themselves，children in day care，and a defendant to whom the plaintiffs looked for protection.In this case，Harper was not deprived of opportunities to protect himself，and Herman was not expected to provide protection.

“There are many dangers，such as those of fire and water，which under ordinary conditions may reasonably be expected to be fully understood and appreciated by any child.”Restatement (Second) of Torts s 339 cmt.J (1965) .If a child is expected to understand the inherent dangers of water，so should a 20-year-old adult.Harper had no reasonable expectation to look to Herman for protection，and we hold that Herman had no duty to warn Harper that the water was shallow.

Reversed and judgment in favor of defendant reinstated.



Exercises




Discuss the following topics:


1) What is the issue of this case?

2) What is the judgement of the trial court?

3) What is the decision of the Court of Appeals?

4) What is the allegation of the plaintiff?

5) What must the plaintiff prove if he alleges the affirmative duty to the act on the part of the defendant?

6) Under what circumstances does a special relationship give rise to a duty to warn in general?

THE UNIVERSITY OF TEXAS—PAN AMERICAN v.TONY AGUILAR AND KAY MARIE AGUILAR 251 s.w.3d 511


PER CURIAM


In this premises liability case，we must decide whether a workplace safety manual，warning of the dangers of obstructing office walkways with exposed electrical cords，is evidence of the defendant University's actual knowledge that a water hose lying across a sidewalk was an unreasonably dangerous condition.The court of appeals concluded that the University's safety manual was sufficient to create a fact issue about whether the University had actual knowledge that the water hose presented an unreasonable risk of harm.S.W.3d，because the safety manual did not identify this specific risk，we conclude that it was not evidence that the University had actual knowledge of an unreasonable risk of harm.

Tony Aguilar，a student at the University of Texas-Pan American，was walking to class when he tripped on a water hose lying across a campus sidewalk and broke his knee.Aguilar and his wife sued the University to recover damages alleging premises liability.The University filed a plea to the jurisdiction，arguing that the Aguilars failed to plead facts sufficient to establish a waiver of governmental immunity under the Texas Tort Claims Act.Id.The trial court denied the motion，and the University filed an interlocutory appeal.The court of appeals affirmed.Id.

Generally，we lack jurisdiction over interlocutory appeals unless an exception applies，such as when a court of appeals holds differently from a prior decision of this Court or another court of appeals.See TEX.GOV'T CODE§§22.225(b)，(c)，22.001(a) (2) ; City of San Antonio v.Ytuarte，229 S.W.3d 318，319 (Tex.2007) (per curiam) .Decisions that hold differently are defined to include those that have an“inconsistency in their respective decisions that should be clarified to remove unnecessary uncertainty in the law and unfairness to litigants.”TEX.GOV'T CODE§22.25(e) .Such a conflict exists here because the court of appeals' opinion is inconsistent with the decisions in City of Houston v.Harris，192 S.W.3d 167 (Tex.App.—Houston［14th Dist.］2006，no pet.)，and Rice Food Market，Inc.v.Hicks，111 S.W.3d 610 (Tex.App.—Houston［1st Dist.］2003，pet.denied) .

A unit of state government is immune from suit and liability unless the state consents.Tex.Dep't of Transp.v.Jones，8 S.W.3d 636，638 (Tex.1999) (per curiam) .The Tort Claims Act provides a limited waiver of immunity when an injury is caused by a premises defect.TEX.CIV.PRAC.＆REM.CODE§101.022(a) .The Act generally limits the duty owed to“that a private person owes to a licensee on private property.”Id.This duty requires that the landowner either warn the licensee of，or make reasonably safe，a dangerous condition of which the landowner has actual knowledge，and the licensee does not.State Dep't of Highways＆Pub.Transp.v.Payne，838 S.W.2d 235，237 (Tex.1992) .

The court of appeals affirmed the denial of the plea to the jurisdiction，holding that a fact issue existed regarding whether the University had actual knowledge that the water hose created an unreasonable risk of harm.S.W.3d.The court concluded that the University's admitted use of water hoses on campus，coupled with the statements in its safety manual，created a fact issue about whether the University had actual knowledge that the water hose presented an unreasonable risk of harm.Id.The court found the following guidelines from the University's safety manual pertinent to the question of actual knowledge:

Floors and other walking areas should be kept unobstructed.Corridors ...are the primary means of egress...Keep all means of egress free from obstructions.Do not place hazardous equipment o［r］materials in areas that are used for egress.Equipment should be arranged so that electrical and telephone cords do not present tripping hazards.Flexible cords should never cross paths of travel unless suitably protected to avoid damage and the creation of tripping hazards.

Although there is no one test for determining actual knowledge that a condition presents an unreasonable risk of harm，courts generally consider whether the premises owner has received reports of prior injuries or reports of the potential danger presented by the condition.Brinson Ford，228 S.W.3d at 163 (noting that over a ten-year period no customer visiting the car dealership had been injured by the allegedly dangerous ramp，nor had the dealership received any complaints about the ramp's safety) ; City of Houston，192 S.W.3d at 175 (finding that a metal elephant statue at the zoo was not unreasonably dangerous because the City introduced evidence that it had no knowledge of prior accidents or complaints involving the statue) ; Rice Food Mkt.，111 S.W.3d at 613 (noting that the allegedly dangerous sign had never fallen before and there had been no similar incidents) .Here，the University's Director of Health and Safety testified that there had been no incidents of pedestrians tripping on water hoses on the campus in the past five years.Additionally，the Assistant Director for Facilities，Operations and Maintenance testified that there were no rules or guidelines for the use and placement of water hoses because they had never been a problem on campus.

The court of appeals suggests that the University's safety manual creates such guidelines，but we disagree.The University's safety manual has no apparent relevance to water hoses or outdoor safety.Rather，the manual discusses indoor safety，under such headings as“Working Surfaces，”“Emergency Egress and Emergency Access，”“Housekeeping and Storage，”“Office Safety，”and“Electrical Safety.”It generally discusses keeping floors，corridors and means of egress clear，mentioning that flexible cords should not cross paths of travel.No mention is made of outdoor safety precautions or the use of lawn maintenance equipment.In fact，nothing in the manual remotely suggests that a water hose can present an unreasonable risk of harm.Thus，we conclude that the safety manual here is not relevant to the risk at issue and thus cannot be evidence of the University's actual knowledge.

We conclude，therefore，that there is no evidence of the University's actual knowledge that the hose's use under these circumstances presented an unreasonable risk of harm.Accordingly，we grant the petition for review，and，without hearing oral argument pursuant to Rule 59.1 of the Texas Rules of Appellate Procedure，we reverse the court of appeals' judgment，and dismiss the case.



Exercises




Discuss the following topics:


1) According to the Court of Appeals，what created a fact issue about whether the University had actual knowledge that the water hose presented an unreasonable risk of harm?

2) Why does the Supreme Court have jurisdiction over the interlocutory appeals?

3) According to the Tort Claims Act，what is the duty of the landowner to the licensee on private property?

4) What do the courts generally consider if there is no one test for determining actual knowledge that a condition presents an unreasonable risk of harm?

5) Why does the Supreme Court hold that the University's safety manual does not create such guidelines as a fact issue?

BIG TOWN NURSING HOME，INC.v.HOWARD TERRY NEWMAN 461 S.W.2d 195


Opinion after Filing of Remittitur Dec.3，1970.


Appeal by defendant nursing home from a judgment of the 101st District Court，Dallas County，J.Roll Fair，J.，in favor of plaintiff for actual and exemplary damages in false imprisonment action.The Court of Civil Appeals，McDonald，C.J.，held that nursing home which placed plaintiff with insane persons，alcoholics and drug addicts knowing he was not in such category，punished plaintiff by locking and taping him in restraint chair，prevented him from using telephone for 51 days，locked up his clothes，and detained him for 51 days during which period he was demanding to be released and attempting to escape acted in utter disregard of plaintiff's legal rights，knowing there was no court order for commitment and that admission agreement provided he was not to be kept against his will; thus，plaintiff was entitled to exemplary damages for his false imprisonment.The court also held that award of $ 25，000 was excessive，and therefore，judgment was reformed after plaintiff filed remittitur of $ 12，000.

Reformed and affirmed.


OPINION


McDONALD，Chief Justice.

This is an appeal by defendant nursing home from a judgment for plaintiff Newman for actual and exemplary damages in a false imprisonment case.

Plaintiff Newman sued defendant nursing home for actual and exemplary damages for falsely and wrongfully imprisoning him against his will from September 22，1968 to November 11，1968.Trial was to a jury which found:

1) Plaintiff was falsely imprisoned by defendant on or about September 22，1968.

2) Plaintiff's damages for his false imprisonment are:$ 5000.for physical pain and discomfort; $ 7，500.for mental suffering，humiliation，shame and fright.

3) Defendant acted recklessly，or wilfully and maliciously，and with a design to oppress and injure plaintiff.

4) Plaintiff should recover $ 12，500.Exemplary damages for his false imprisonment.

The trial court entered judgment on the verdict for plaintiff for $ 25，000.

Defendant appeals on 4 points contending:

1) There is no evidence to support jury finding 3.

2) There is insufficient evidence to support jury findings 3 and 4，and such findings are against the great weight and preponderance of the evidence.

3) There is insufficient evidence to support jury findings 1 and 2，and such findings are against the great weight and preponderance of the evidence.

Plaintiff is a retired printer 67 years of age，and lives on his social security and a retirement pension from his brother's printing company.He has not worked since 1959，is single，has Parkinson's disease，arthritis，heart trouble，a voice impediment，and a hiatal hernia.He has served in the army attaining the rank of Sergeant.He has never been in a mental hospital or treated by a psychiatrist.Plaintiff was taken to defendant nursing home on September 19，1968 by his nephew who signed the admission papers and paid one month's care in advance.Plaintiff had been arrested for drunkenness and drunk driving in times past (the last time in 1966) and had been treated twice for alcoholism.Plaintiff testified he was not intoxicated and had nothing to drink during the week prior to admission to the nursing home.The admission papers provided that patient“will not be forced to remain in the nursing home against his will for any length of time.”Plaintiff was not advised he would be kept at the nursing home against his will.On September 22，1968 plaintiff decided he wanted to leave and tried to telephone for a taxi.Defendant's employees advised plaintiff he could not use the phone，or have any visitors unless the manager knew them，and locked plaintiff's grip and clothes up.Plaintiff walked out of the home，but was caught by employees of defendant and brought back forceably，and thereafter placed in Wing 3 and locked up.Defendant's Administrator testified Wing 3 contained senile patients，drug addicts，alcoholics，mentally disturbed，incorrigibles and uncontrollables，and that“they were all in the same kettle of fish.”Plaintiff tried to escape from the nursing home five or six times but was caught and brought back each time against his will.He was carried back to Wing 3 and locked and taped in a “restraint chair，”for more than five hours.He was put back in the chair on subsequent occasions.He was not seen by the home doctor for some 10 days after he was admitted，and for 7 days after being placed in Wing 3.The doctor wrote the social security office to change payment of plaintiff's social security checks without plaintiff's authorization.Plaintiff made every effort to leave and repeatedly asked the manager and assistant manager to be permitted to leave.The home doctor is actually a resident studying pathology and has no patients other than those in two nursing homes.Finally on November 11，1968 plaintiff escaped and caught a ride into Dallas，where he called a taxi and was taken to the home of a friend.During plaintiff's ordeal he lost 30 pounds.There was never any court proceeding to confine plaintiff.Defendant's assistant manager testified that plaintiff attempted to leave the home five or six times，and on each occasion was brought back against his will.

False imprisonment is the direct restraint of one person of the physical liberty of another without adequate legal justification.

There is ample evidence to sustain jury findings 1 and 2，and such findings are not against the great weight and preponderance of the evidence.25 Tex.Jur.2d p.287.S.S.Kresge Co.v.Prescott，Tex.Civ.App.(NRE ) 435 S.W.2d 203; Skillern and Sons v.Stewart， Tex.Civ.App.(NRE) 379 S.W.2d 687.

Defendant asserts there is no evidence to support finding 3，and that findings 3 and 4 are against the great weight and preponderance of the evidence.

Defendant placed plaintiff in Wing 3 with insane persons，alcoholics and drug addicts knowing he was not in such category; punished plaintiff by locking and taping him in the restraint chair; prevented him from using the telephone for 51 days; locked up his clothes; told him he could not be released from Wing 3 until he began to obey the rules of the home; and detained him for 51 days during which period he was demanding to be released and attempting to escape.

Defendant may be compelled to respond in exemplary damages if the act causing actual damages is a wrongful act done intentionally in violation of the rights of plaintiff.Tennessee Gas Transmission Co.v.Moorhead，Tex.Civ.App.(NRE ) 405 S.W.2d 81; Aetna Life Ins.Co.v.Love，Tex.Civ.App.(NWH) 149 S.W.2d 1071.

Defendant acted in the utter disregard of plaintiff's legal rights，knowing there was no court order for commitment，and that the admission agreement provided he was not to be kept against his will.

There is ample evidence to support findings 3 and 4，and they are not against the great weight and preponderance of the evidence.

All defendant's points and contentions are overruled.

However，from this record，we are of the opinion that the verdict and judgment of the trial court is excessive in the sum of $ 12，000.，and that this cause should be reversed for that reason only.Appellee is given 10 days from this date in which to file a remittitur of $ 12，000.Rule 440 Texas Rules of Civil Procedure; Flanigan v.Carswell，159 Tex.598，324 S.W.2d 835; World Oil Co.v.Hicks，Tex.Com.App.Op.Adopted，129 Tex.297，103 S.W.2d 962; Caswell v.Satterwhite，Tex.Civ.App.(NRE) 277 S.W.2d 237.If such remittitur is filed within 10 days，the judgment of the trial court will be reformed and affirmed.

Reversed and Remanded.


OPINION AFTER FILING OF REMITTITUR


Appellee having filed remititur of $ 12，000.，as suggested by former opinion of this court，the judgment of the trial court is reformed in conformity with such remittitur，and as reformed is affirmed in the amount of $ 13，000.All costs of appeal are assessed against appellant.



Exercises




Discuss the following topics:


1) What did the Plaintiff Newman sue the defendant for?

2) What is the judgement of the trial court?

3) What is the definition of false imprisonment?

4) On what ground may the defendant be compelled to respond in exemplary damages?

5) What is the Court's opinion with regards to the jury findings?


Appendix I　Key to Exercises

Unit 2　Administrative Law


STATE EMPLOYEES' RETIREMENT SYSTEM v.INDUSTRIAL ACCIDENT COMMISSION ET AL.


1) Whether the respondent had acted without and in excess of its powers and that the evidence was insufficient to justify the findings of fact.

2) Petitioner State Employees' Retirement System seeks an annulment of the award，on the grounds that respondent Commission had acted without and in excess of its powers and that the evidence was insufficient to justify the findings of fact.

3) Upon the facts adduced at the hearing，summary of which has been given above，respondent Industrial Accident Commission made its finding that Karl Lund had sustained injury occurring in the course of and arising out of employment proximately causing his death from inhalation of carbon monoxide fumes.

4) The District Court of Appeal held that death arose out of and in the course of employment，and the award is affirmed.

5) Because there are two conclusions which fairly may be drawn from the evidence，both of which are reasonable，the one sustaining and the other opposing the right to compensation.Nor may an award be rejected solely on the basis of moral or ethical considerations.


UNITED STATES OF AMERICA EX REL.GEORGE EXARCHOU v.JOHN L.MURFF，DISTRICT DIRECTOR OF IMMIGRATION AND NATURALIZATION AT THE PORT OF NEW YORK


1) Whether or not to allow a deportable alien to leave the country voluntarily.

2) Exarchou has sustained his burden of establishing good moral character under s 19(c) of the Immigration Act of 1917，former 8 U.S.C.155 (c)，and is entitled to further consideration of his application.Whether any other factors may warrant the Service in not following its 1951 and 1953 grants of discretionary relief to Exarchou is not now before us.

3) In March 1951，following the initial determination of his deportability，it recommended that his deportation should be suspended.And for the second time，the Service granted him permission to depart from the country voluntarily.

4) The Special Inquiry Officer，reversing the Service's earlier position，found that Exarchou had not sustained his burden of proof as to good moral character and hence was ineligible for the exercise of discretion which would allow him to depart voluntarily.

5) The evidence is not sufficient to justify the Service's present shift of position as to Exarchou's good moral character.

Unit 3　Antitrust Law


UNITED STATES v.SEALY，INC.


1) The United States alleged that Sealy，Inc.had violated§1 of the Sherman Act，26 Stat.209，as amended，15 U.S.C.§1，by conspiring with its licensees to fix the prices at which the retail customers of the licensees might resell bedding products bearing the Sealy name，and to allocate mutually exclusive territories among such manufacturer-licensees.

2) The District Court found that Sealy Inc.was engaged in a continuing conspiracy with its manufacturer-licensees to agree upon and fix minimum retail prices on Sealy products and to police the prices so fixed.However，the trial court held that the US had not proved conduct in unreasonable restraint of trade in violation of Sherman Act with respect to its allegation that Sealy Inc.conspired to allocate mutually exclusive territory among its manufacturers.

3) It enjoined Sealy Inc.from conspiracy of price-fixing.

4) Whether the appellee conspired to allocate mutually exclusive territory among its manufacturers?

5) The case distinguishes from White Motor in that the nature of appellee's conduct was horizontal restraints while White Motor involved a vertical territorial limitation.

6) The appellee conspired to allocate mutually exclusive territory among its manufacturers

7) the stockholder-licensee representatives as the board of directors，the Executive Committee，or other committees of Sealy，Inc.discuss，agree upon and set(a) The retail prices at which Sealy products could be sold; (b) The retail prices at which Sealy products could be advertised; (c) The comparative retail prices at which the stockholder-licensees and the Sealy retailers could advertise Sealy products; (d) The minimum retail prices below which Sealy products could not be advertised; (e) The minimum retail prices below which Sealy products could not be sold; and (f) The means of inducing and enforcing retailers to adhere to these agreed upon and set prices.

8) The judgment of the District Court is reversed and the case remanded for the entry of an appropriate decree.


KIEFER—STEWART CO.v.JOSEPH E.SEAGRAM＆SONS，INC.，ET AL.


1) The jury returned a verdict for petitioner and damages were awarded.

2) It held that an agreement among respondents to fix maximum resale prices did not violate the Sherman Act because such prices promoted rather than restrained competition.It also held the evidence insufficient to show that respondents had acted in concert.

3) The Court of Appeals erred in holding that an agreement among competitors to fix maximum resale prices of their products does not violate the Sherman Act and also erred in holding the evidence insufficient to support a finding by the jury that respondents had conspired to fix maximum resale prices.

4) Whether fixing maximum resale prices violate the Sherman Act.Whether the evidence is sufficient to support a finding by the jury that respondents had conspired to fix maximum resale prices.

5) The rule is especially applicable where，as here，respondents hold themselves out as competitors.Respondents next suggest that their status as“mere instrumentalities of a single manufacturing-merchandising unit”makes it impossible for them to have conspired in a manner forbidden by the Sherman Act.But this suggestion runs counter to our past decisions that common ownership and control does not liberate corporations from the impact of the antitrust laws.

Unit 4　Banking and Finance Law


CHATSKY AND ASSOCIATES ET AL.，PETITIONERS，v.THE SUPERIORCOURT OF SAN DIEGO COUNTY，RESPONDENT; BANK OF AMERICA CORP.，REAL PARTY IN INTEREST.


1) Whether the one—year limitations period of section 340 (c) or the three-year limitations period of Commercial Code section 4111 applies to claims by depositors against their bank for the payment of forged checks written on the depositors' accounts.

2) The trial court granted the Bank's motion for summary adjudication，concluding that recovery on checks dated February 2001 or earlier was barred by the one-year limitation period of section 340(c) because the plaintiffs failed to bring their action within one year after being provided with bank statements listing the forged checks.

3) Because section 340(c) expressly concerns the factual circumstances at issue—an action by a depositor against its bank for the payment of a forged check.It is the more specific statute.In contrast，Commercial Code section 4111 generally applies to other actions arising between banks or a bank and its customers“to enforce an obligation，duty，or right.”

4) The implied repeal doctrine is properly invoked only when (1) two potentially conflicting statutes cannot be harmonized and are“‘irreconcilable，clearly repugnant，and so inconsistent that the two cannot have concurrent operation ...’”or (2) the later provision gives“undebatable evidence of intent to supersede the earlier”provision.

5) Code Comments to this section expressly indicate that the one-year preclusion period is consistent with the statute of limitation contained in section 340(c) .

6) Division 4 of the Commercial Code addresses not only the relationship of banks with their customers，but also the relations between different banks as to bank deposits and collections.

7) The two statutes are not irreconcilable or clearly repugnant; rather，they can be harmonized so as to maintain the integrity of both statutes.Additionally，Commercial Code section 4111 does not provide“undebatable evidence of intent to supersede the earlier”provision.

8) It had two opportunities to do so.First，when it enacted Commercial Code section 4111 and second，when it changed section 340(c) to remove personal injury and wrongful death actions，making these actions subject to a two year limitations period.

9) The petition is denied.The Court temporary stay of the proceedings is vacated.The Bank is entitled to costs in this writ proceeding.


THE CITIZENS BANK v.ALAFABCO，INC.，ET AL.


1) The question presented is whether the parties' debt-restructuring agreement is“a contract evidencing a transaction involving commerce”within the meaning of the Federal Arbitration Act (FAA) .

2) On two occasions，the parties attempted to resolve the outstanding debts.On May 3，1999，Alafabco and the bank executed“renewal notes”in which all previous loans were restructured and redocumented.In September，1999，Alafabco defaulted on its obligations and sought bankruptcy protection.In return for the dismissal of Alafabco's bankruptcy petition，the bank agreed to renegotiate the outstanding loans in a second debt-restructuring agreement.

3) The Circuit Court ordered respondents to submit to arbitration in accordance with the arbitration agreements.

4) The court held that the debt-restructuring agreements were the relevant transactions and proceeded to determine whether those transactions，by themselves，had a“substantial effect on interstate commerce.”

5) The court found an insufficient nexus with inter-state commerce to establish FAA coverage of the parties' dispute.

6) Alafabco engaged in business throughout the southeastern United States using substantial loans from the bank that were renegotiated and redocumented.The restructured debt was secured by all of Alafabco's business assets.Were there any residual doubt about the impact on interstate commerce，that doubt would dissipate upon consideration of the“general practice”those transactions represent.

7) The petition for writ of certiorari is granted，the judgment of the Supreme Court of Alabama is reversed，and the case is remanded for further proceedings not inconsistent with this opinion.

Unit 5　Civil Procedure


AUSLEY v.BISHOP


1) A complaint against defendant alleging breach of contract and unfair and deceptive trade practices.

2) Defendant filed an answerand counterclaim，asserting nine claims against plaintiff:(1) breach of oral contract，(2) breach of written contract，(3) fraudulent misrepresentation，(4) negligent misrepresentation，(5) unfair and deceptive trade practices，(6) intentional infliction of emotional distress，(7) malicious prosecution，(8) libel，and (9) slander.

3) The grant of plaintiff's motion for summary judgment dismissing defendant's counterclaim.

4) Whether the trial court properly concluded that there was no genuine issue of material fact and that the moving party was entitled to judgment as a matter of law.

5) The record is to be viewed in the light most favorable to the non-movant，giving it the benefit of all inferences reasonably arising therefrom.

6) The trial court correctly granted summary judgment as to most of defendant's claims; however，we also conclude that summary judgment was improper as to one claim and as to parts of two others.

7) Accusations of crimes or offenses involving moral turpitude，defamatory statements about a person with respect to his trade or profession，and imputation that a person has a loathsome［sic］disease are slanderous per se.When a statement falls into one of these categories，a prima facie presumption of malice and a conclusive presumption of legal injury and damage arise; allegation and proof of special damages are not required.

8) Upon termination of the employer-employee relationship，the parties became business competitors.Plaintiff's advice to Mr.Phillips that defendant had submitted false information to obtain the mortgage，which by nature is activity in commerce，may constitute unfair and deceptive trade practices and should be left to jury to decide.In addition，it is jury，instead of judge，who determines damages occurred to defendant and cause of the damages defendant alleged.

9) The specific language that the agreement is“at will”establishes that the contract was not set for a specific duration of employment.

10) Reversed in part (the trial court's grant of summary judgment as to defendant's claims of slander，defendant's claims of unfair and deceptive trade practices and breach of written contract)，and remanded for further proceedings (slander issue and defendant's claim that plaintiff breached his duty to pay defendant in accordance with the written agreement)，and affirmed in part (summary judgment as to all other claims) .


CALDER ET AL.v.JONES


1) The respondent and her husband brought this suit against the National Enquirer，Inc.，and petitioners for libel，invasion of privacy，and intentional infliction of emotional harm.

2) The Court felt that special solicitude was necessary because of the potential“chilling effect”on reporters and editors which would result from requiring them to appear in remote jurisdictions to answer for the content of articles upon which they worked.The court also noted that respondent's rights could be“fully satisfied”in her suit against the publisher without requiring petitioners to appear as parties.

3) The court concluded that a valid basis for jurisdiction existed on the theory that petitioners intended to，and did，cause tortious injury to respondent in California.

4) It permits personal jurisdiction over a defendant in any State with which the defendant has certain minimum contacts ...such that the maintenance of the suit does not offend “traditional notions of fair play and substantial justice.”

5) In judging minimum contacts，a court properly focuses on“the relationship among the defendant，the forum，and the litigation.”

6) California is the focal point both of the story and of the harm suffered.Jurisdiction over petitioners is proper in California based on the“effects”of their Florida conduct in California and petitioners are primary participants in an alleged wrongdoing intentionally directed at a California resident，and jurisdiction over them is proper on that basis.(or，because of the petitioners' intentional conduct in Florida calculated to cause injury to respondent in California.)

7) Because the welder has no control over and derives no direct benefit from his employer's sales in that distant State but the petitioners' intentional，and allegedly tortious，actions were expressly aimed at California.They knew would have a potentially devastating impact upon respondent.

Unit 6　Constitutional Law


BROWN v.BOARD OF EDUCATION OF TOPEKA


1) Whether segregation on public education on the basis of race deprives plaintiffs of the equal protection of the laws guaranteed by the Fourteenth Amendment?

2) The plaintiffs and others similarly situated for whom the actions have been brought are，by reason of the segregation complained of，deprived of the equal protection of the laws guaranteed by the Fourteenth Amendment.

3) Because they presented a common legal question.

4) Although lower courts all cases adhered to the doctrine of“separate but equal，”the Supreme Court of Delaware ordered that the plaintiffs be admitted to the white school while the other three courts denied such relief.

5) The Court interpreted the Fourteen Amendment as proscribing all state—imposed discrimination against African-American.

6) Education is so important today that any child may not reasonably be expected to succeed in life if he is denied the opportunity of an education.Such an opportunity，where the state has undertaken to provide it，is a right which must be made available to all on equal terms.Segregation of white and colored children in public schools，however，has a detrimental effect upon the colored children，particularly when it has the sanction of the law，for the policy of separating the races is usually interpreted as denoting the inferiority of the negro group，which in turn discourage a child from learning.


BOOS ET AL.V.BARRY，MAYOR OF THE DISTRICT OF COLUMBIA，ET AL．


1) The issue is whether the display clause and congregation clause are constitutional or not．

2) The judgment is affirmed in part and reversed in part．

3) Because the Court rely on the judgment of Congress that the body primarily responsible for implementing international law obligations，that§112 adequately satisfies the Government’s interest in protecting diplomatic personnel and that§22－115’s display clause is not narrowly tailored．

4) Because§22－1116’s primary function of ensuring that the display clause did not prohibit labor picketing is largely preempted by this Court’s conclusion that that clause violated the First Amendment.Moreover，under the Court of Appeals’construction of the congregation clause as applying only to congregation that threaten an embassy’s security or peace，any peaceful congregation，including a peaceful labor congregation，is permitted．

5) In Renton case，the phrase“secondary effects”refers to secondary features that happen to be associated with the particular type of speech but have nothing to do with its content，whereas，here，the asserted justification for the display clause focused only on the content of picket signs and their primary and direct emotive impact on their audience．


CHAFIN v.CHAFIN


1) Petitioner Mr．Chafin seeks appellate relief，namely:(1) reversal of the District Court's determination that E．C．'s (daughter) habitual residence was Scotland and，upon reversal，an order that E．C．be returned to the United States，and (2) an order vacating the lower court's order which ordered Mr．Chafin pay court costs，attorney's fees，and travel expenses to Ms．Chafin．

2) A case becomes moot only when it is impossible for a court to grant any effectual relief whatever to the prevailing party．

3) The United States District Court is empowered to her and decide whether a child has been wrongfully removed from the United States under the Hague Convention on the Civil Aspects of International Child Abduction，as implemented by the International Child Abduction Remedies Act (ICARA)．

4) The Eleventh Circuit dismissed the appeal as moot，on the ground that once a child，EC here，has been returned to a foreign country，a U．S．court becomes powerless to grant relief．

5) The U．S．Supreme Court held that the return of a child to a foreign country pursuant to a Convention return order does not render an appeal of that order moot．

Unit 7　Contract Law


LEFKOWITZ v.GREAT MINNEAPOLIS SURPLUS STORE，INC.


1) Whether the advertisement constituted an offer，and，if so，whether the plaintiff's conduct constituted an acceptance.

2) Plaintiff brought an action alleging defendant broke a contract.The trial court found for Plaintiff and awarded the plaintiff the sum of $ 138.50 as damages.Defendant filed a motion for amended finding of fact or in the alternative，for a new trial.Trial court denied defendant's motion.Defendant appealed.

3) There was in the conduct of the parties a sufficient mutuality of obligation to constitute a contract of sale.

4) The value of these articles was speculative and uncertain.

5) An offer by one party and acceptance of the offer by another party.

6) Where the offer is clear，definite，and explicit，and leaves nothing open for negotiation， it constitutes an offer.

7) Where an advertisement contains certain terms but not all terms needed for a contract，i.e.the advertisement leaves something substantive open for negotiation，it constitutes an invitation for an offer.

8) when an invitation for an offer is received by the buyer，the reception may be accepted or rejected by the seller and therefore does not become a contract of sale until accepted by the seller; and until a contract has been so made，the seller may modify or revoke prices or terms signified in the invitation.


JOSEPH FRASER v.DONALD D.EDMISTEN


1) Whether the plaintiff can get restitution of payments made under an oral contract for the purchase of defendant's tavern.Whether the plaintiff shall carry out specific performance or forfeiture to him of the downpayments made by Fraser.

2) On one hand，the general rule set forth in Perkins，supra，encourages enforcement of agreements though they may be technically deficient.On the other hand，the law does not favor needless forfeitures.

3) It grants relief from forfeitures in most instances but upholds forfeiture in the case of a “grossly negligent，willful，or fraudulent breach of duty (by the person seeking relief from forfeiture) .”

4) To be entitled to relief，Fraser had to establish either (1) that the seller，Edmisten，was unwilling or unable to carry out the contract; or (2) that he，Fraser，had committed no grossly negligent，willful，or fraudulent breach of the contract，while affirmatively setting forth facts that appeal to a court of equity.

5) The trial court found that Edmisten was willing and able to carry out the contract and made no misrepresentations to Fraser and thus concluded that Fraser had not made a showing sufficient to move a court of equity to relieve him of the forfeiture.

Unit 8　Corporation Law


DEWITT TRUCK BROKER，INC.v.W.RAY FLEMMING FRUIT COMPANY AND W.REY FLEMMING


1) A corporation is an entity，separate and distinct from its officers and stockholders，and that its debts are not the individual indebtedness of its stockholders.

2) The burden rests on the party asserting such claim.

3) Shareholders of the corporation will be held liable for the corporation's debt individually.

4) When there is gross undercapitalization or complete domination of the corporate entity under scrutiny.

5) The courts should be concerned with reality and not form，with how the corporation operated and the individual defendant's relationship to that operation.

6) Whether the corporation was grossly undercapitalized for the purposes of the corporate undertaking; failure to observe corporate formalities，non-payment of dividends，the insolvency of the debtor corporation at the time，siphoning of funds of the corporation by the dominant stockholder，non-functioning of other officers or directors，absence of corporate records，and the fact that the corporation is merely a facade for the operations of the dominant stockholder or stockholders.

7) The District Court found that there was here a complete disregard of“corporate formalities”in the operation of the corporation，which functioned，not for the benefit of all stockholders，but only for the financial advantage of the individual defendant.

8) The findings of the District Court herein are not clearly erroneous.


ANDREW H.SCHNELL v.CHRIS—CRAFT INDUSTRIES，INC.


1) The petition is that dissident stockholders for injunctive relief to prevent management from advancing the date of the annual stockholders' meeting from January 11，1972，as previously set by the by-laws，to December 8，1971.

2) The finding is that management has attempted to utilize the corporate machinery and the Delaware Law for the purpose of perpetuating itself in office; and，to the end，for the purpose of obstructing the legitimate efforts of dissident stockholders in the exercise of their rights to undertake a proxy contest against management.

3) The management has complied strictly with the provisions of the new Delaware Corporation Law in changing the by-law date.The opinion of the Court is that inequitable action does not become permissible simply because it is legally possible.

4) The case is inapposite for two reasons:it involved an effort by stockholders，engaged in a proxy contest，to have the stockholders' meeting adjourned and the period for the proxy contest enlarged; and there was no finding there of inequitable action on the part of management.

5) Nullify the December 8 date as a meeting date for stockholders and reinstate January 11，1972 as the sole date of the next annual meeting of the stockholders of the corporation; and to take such other proceedings and action as may be consistent herewith regarding the stock record closing date and any other related matters.

Unit 9　Criminal Law


THE PEOPLE＆C.v.KEITH ANTWINE


1) The issue is whether defendant was properly convicted of escape in the second degree under Penal Law§205.10 (2) .

2) The Defendant was convicted of grand larceny in the fourth degree，escape in the second degree and two counts of endangering the welfare of a child.

3) A person is guilty of escape in the second degree (1) when he or she escapes from a detention facility; (2) When having been arrested for，charged with or convicted of a class C，class D or class E felony，he escapes from custody.

4) Defendant argues that in order to be convicted of the crime of escape under Penal Law §205.10 (2)，he would have had to make it past the hospital exit doors.Anything short of leaving the building was simply an attempted escape.

5)“Custody”means restraint by a public servant.

6) Such escape，as defined by the New York Criminal Jury Instructions，“means to get away，break away，get free or get clear，with the conscious purpose to evade custody.”


THE PEOPLE＆C.，v.JAMES BYRNE


1) The question presented on this appeal is whether these statutes also create a crime of “vicarious liability，”permitting conviction of a natural person for the acts of another solely because of the parties' business relationship.

2) The charges against defendant were dismissed because there were no“factual allegations that defendant was present in the tavern at the time the alcoholic beverages were served or that he had notice of or participated in such conduct.”

3) The Appellate Term holds that“the defendant，if adjudged a responsible officer of the corporate licensee may be held criminally liable notwithstanding his lack of knowledge of，or participation in，the criminal act.”

4) The Defendant was a shareholder and officer of Manions' corporate owner and that defendant had previously assumed some managerial responsibilities.There was no proof that defendant was present during，or had any other connection with，the illicit sales for which he was charged.

5) Because neither statutes contain express language extending the legislatively imposed duty beyond the actor who actually engages in the prohibited conduct.

6) A crime of strict liability is one that does not require proof of a culpable mental state.The doctrine of vicarious liability，in contrast，eliminates the need to prove that the accused personally committed the forbidden act.

7) Because the doctrine runs counter to the generally accepted premise in the criminal law that individuals“must answer for their own acts，and stand or fall by their own behavior.” Further，it is out of harmony with several provisions of the Penal Law，which are instructive on the Legislature's overall attitude toward individual responsibility.

8) The Court holds here that in the face of legislative silence on the point，a legislative intent to authorize prosecution for another's criminal conduct will not be inferred.Accordingly，the order of the Appellate Term should be reversed and the complaint dismissed.

Unit 10　Criminal Procedure


UNITED STATES OF AMERICA v.JOSE O.ORTEGA-SANTANA


1) Whether appellant was“seized”within the meaning of the Fourth Amendment when asked by government agents to accompany them to their office for investigation.

2) The effect that he was illegally detained when taken to the inspectors' office because the inspectors lacked probable cause to arrest him.Therefore，appellant argues，his subsequent confession is invalid because it is the product of his illegal arrest and must be suppressed as “fruit of the poisonous tree.”

3) A person is“seized”within the meaning of the Fourth Amendment if，“in view of all of the circumstances surrounding the incident，a reasonable person would have believed that he was not free to leave.”

4) Because that the inspectors' invitation to appellant was unaccompanied by any threat or show of force or other form of physical restraint.Moreover，the record reveals that he was told at least twice while at the office that he was free to leave.In juxtaposition the appellant was asked by two law enforcement agents to accompany them to an office for investigation，and was driven there in an official car.

5) A potential for transgression is not enough to license reversal of appellant's conviction，on the basis of mere speculation，extend the law of seizure beyond appropriate constitutional parameters or unnecessarily interfere with what on its face appears to be a legitimate criminal investigation.


RICHARD J.TAYLOR，JR.v.UNITED STATES.


1) The issue is that whether the right to be present is effectively waived by voluntary absence.

2) Because the defense counsel asserted that the jurors' minds would be tainted by petitioner's absence and that continuation of the trial in his absence deprived him of his Sixth Amendment right to confront witnesses against him.

3) The trial judge denied the motion for mistrial by defense counsel and admonished the jury that no inference of guilt could be drawn from petitioner's absence.Petitioner was found guilty on all four counts.Following his subsequent arrest，he was sentenced to the statutory fiveyear minimum.

4) It does not nullify what has been done or prevent the completion of the trial，but，on the contrary，operates as a waiver of his right to be present and leaves the court free to proceed with the trial in like manner and with like effect as if he were present.

5) The Supreme Court held that trial court properly continued prosecution after defendant voluntarily absented himself therefrom following opening session.

Unit 11　Employment Law


ALFREDO AVILES v.CORNELL FORGE COMPANY


1) Whether calling the police and reporting that a disgruntled employee is armed is an adverse action as a matter of law?

2) Plaintiff sued his employer，Cornell Forge，claiming that the company subjected him to a hostile work environment based on his national origin.He also claimed that Cornell Forge retaliated against him for filing a hostile work environment claim.The district court granted summary judgment in favor of the employer on both the discrimination and retaliation claims.The Court of Appeals for the Seventh Circuit remanded the case for trial on the claim that Cornell Forge retaliated against Aviles by making a false police report.At the close of Aviles' evidence，Cornell Forge moved for a directed verdict.The district court granted the motion.Plaintiff appealed.

3) On that Calling the police and making a truthful report did not constitute an adverse action and that Aviles failed to prove a causal link between the protected expression and the adverse action.

4) Findings of fact shall not be set aside unless clearly erroneous.

5) That (1) the employee engaged in statutorily protected expression; (2) the employee suffered an adverse action by his employer; and (3) there is a causal link between the protected expression and the adverse action.

6) Calling the police and reporting that a disgruntled employee is armed is not an adverse action.

7) Because:First，the court noted that the police were called simply to remove Aviles，and that no complaint was filed against him and he was not arrested.Second，the court stated that any injury to Aviles from the police was unforeseeable to Cornell Forge because the company had no reason to know that Aviles would resist the police or that the police would overreact in some way.The court found that the actions taken by Cornell Forge were reasonable under the circumstances.Third，the district court found there was no evidence that Cornell Forge lied to the police about whether Aviles was armed.Rather，the only evidence on the issue of whether Aviles had a gun was that the Cornell Forge caller responded to a question from the police dispatcher about whether Aviles was armed by answering that he did not know but that he might be.


AMANDA BENT BOLT COMPANY，AMANDA，OHIOA v.INTERNATIONALUNION，UNITED AUTOMOBILE，AEROSPACE，AGRICULTURAL IMPLEMENTWORKERS OF AMERICA，LOCAL 1549，ET AT.


1) The Court of Appeals held that where no-strike clause was an important part of collective bargaining contract and when 28 employees violated the provision they were subject to discharge and agreement did not prohibit company from rehiring any employee who had been discharged for cause and loss of seniority was in accord with express language of contract，award of arbitrator granting employees reinstatement with full seniority was contrary to terms of collective bargaining contract and was beyond scope of arbitrator's authority.

2) Whether the arbitration award should be vacated on the ground that the arbitrator exceeded his authority by granting relief which contradicted the express terms of the collective bargaining agreement.

3) Its award is legitimate only so long as it draws its essence from the collective bargaining agreement.An arbitrator is confined to interpretation and application of the collective bargaining agreement; he does not sit to dispense his own brand of industrial justice.This arbitrator is bound by the provisions of the contract; he is prohibited from adding to，subtracting from or modifying any of its terms.

4) When the arbitrator's words manifest an infidelity to this obligation，courts have no choice but to refuse enforcement of the award.

5) This conclusion is based upon the fact that on August 29，1969，the company sent a letter to all employees involved in the strike，confirming their discharge and stating that an application for reemployment as new employees，with the loss of all seniority，would be considered by the company.

Unit 12　Environmental Law


CITIZENS TO PRESERVE OVERTON PARK v.VOLPE


1) Plaintiff brought a lawsuit against Secretary of Transportation.District Court granted the Secretary's motion for summary judgment.The Court of Appeals for the Sixth Circuit affirmed.After oral argument，the US Supreme Court granted a stay that halted construction and granted review.

2) Bar the use of federal funds for construction of highways through parks unless (1) there is no feasible and prudent alternative to the use of such land，and (2) such program includes all possible planning to minimize harm to such park.

3) Yes.Because Section 701 of the Administrative Procedure Act provides that the action of“each authority of the Government of the United States，”which includes the Department of Transportation，is subject to judicial review except where there is a statutory prohibition on review or where“agency action is committed to agency discretion by law.”In this case，there is no indication that Congress sought to prohibit judicial review，and there is most certainly no “showing of clear and convincing evidence of a ...legislative intent”to restrict access to judicial review.

4) The US Supreme Court reversed the judgment below and remanded for further proceedings in the District Court.

5) Petitioners argue the“substantial evidence”standard of§706 (2) (E) must be applied or，in the alternative，they claim that§706(2) (F) applies，and that there must be a de novo review to determine if the Secretary's action was“unwarranted by the facts.”

6) No.The court finds that neither“substantial evidence”standard nor“unwarranted by the facts”standard is applicable.Because:(1) Review under the substantial evidence test is authorized only when the agency action is taken pursuant to a rulemaking provision of the Administrative Procedure Act itself，5 U.S.C.§553，or when the agency action is based on a public adjudicatory hearing.The Secretary's decision to allow the expenditure of federal funds to build I-40 through Overton Park was plainly not an exercise of a rulemaking function.And the only hearing is nonadjudicatory，quasi-legislative in nature.(2)“unwarranted by the facts”is authorized when the action is adjudicatory in nature and the agency factfinding procedures are inadequate or there may be independent judicial factfinding when issues that were not before the agency are raised in a proceeding to enforce nonadjudicatory agency action.Neither situation exists here.

7) Because 5 U.S.C.§§706(2) (A)，(B)，(C)，(D) requires the Court to set aside an agency's action if the action was“arbitrary，capricious，an abuse of discretion，or otherwise not in accordance with law”or if the action failed to meet statutory，procedural，or constitutional requirements.


KEY TRONIC CORPORATION，A WASHINGTON CORPORATION v.UNITED STATES OF AMERICA; UNITED STATES DEPARTMENT OF THE AIR FORCE; DONALD B.RICE，SECRETARY OF THE UNITED STATES AIR FORCE，IN HIS OFFICIAL CAPACITY


1) The Air Force was freed from liability for contribution claims made by other parties regarding matters addressed in the settlement between the Air Force and the EPA.

2) (1) Contribution for the $ 4.2 million it was obligated to pay under its consent decree with the EPA，and (2) an award of $ 1.2 million for response costs it incurred prior to its settlement with the EPA.

3) On the ground that it was barred by the Air Force's consent decree.

4) The District Court ruled that because Key Tronic's $ 1.2 million claim was a direct action to recover its own response costs as authorized by section 107(a) (4) (B)，it was not barred by the“contribution protection”the EPA granted the Air Force.

5) The claims for attorneys' fees and prejudgment interest were not resolved.

6) Because CERCLA does not authorize courts to award attorneys' fees to a private litigant that is responsible for pollution.

7) Because Congress has not explicitly authorized private litigants to recover their legal expenses incurred in a private cost recovery action.

Unit 13　Evidence Law


UNITED STATES v.MANUEL P.AMARAL


1) Appellant contends that admitted testimony and exhibits had virtually no probative value，were grossly prejudicial and should have been excluded from evidence.The Court found it relevant as it served as one link connecting appellant Amaral to the truck seen in the vicinity of the bank the morning of the robbery and therefore is admissible.

2) It must have probative value and is not grossly prejudicial to the party that the evidence is rendered against.

3) Appellant alleged that such testimony was fatally tainted by an impermissibly suggestive photo spread.

4) Because the law requires that motions to suppress be made before trial or hearing unless defendant lacked opportunity to move or if the court in its discretion，for some other good cause，entertained the motion during trial.In this case，however，the motion was on the day of trial and trial court denied motion during trial.

5) When such evidence will 1) require undue consumption of time，2) create a substantial danger of undue prejudice or of confusing the issues or of misleading the jury，3) or unfairly and harmfully surprise a party who has not had a reasonable opportunity to anticipate the evidence submitted.

6) It must (1) the witness is in fact an expert and is accepted as such by the trial court; (2) such testimony serves to inform the court and jury about affairs not within the full understanding of the average man; (3) be in accordance with a generally accepted explanatory theory; and (4) have rational probative value，i.e.have tendency in reason to prove any material fact.


UNITED STATES OF AMERICA v.MARIA CHRISTINA HURTADO AND AUGUSTINE ARAGONES，JR.


1) On a criminal defendant's motion to suppress evidence obtained in what she alleges was an illegal warrantless search of her home，what standard of proof should be applied to the government's assertion that the defendant consented to the search?

2) The precedent of this circuit indicates that the government must prove the defendant's consent by clear and convincing evidence.

3) It held that the district court had erred by applying the preponderance of the evidence standard to the government's proof at the suppression hearing.

4) It held that at a suppression hearing，the government is required to prove by a preponderance of the evidence that the defendant gave voluntary and effective consent to the search in question.

5) Lacking the authority to overrule circuit precedent，the panel vacated Hurtado's conviction and remanded to the district court for a redetermination of the issues raised at the suppression hearing under the clear and convincing standard.

Unit 14　Family Law


ZABLOCKI v.REDHAIL


1) Whether the challenged Wisconsin statute is constitutional.

2) The statute requires Wisconsin resident having minor issue not in his custody and which he is under obligation to support by any court order or judgment not be granted unless the marriage applicant submits proof of compliance with the support obligation and，in addition，demonstrates that the children covered by the support order“are not then and are not likely thereafter to become public charges.”

3) The classification interferes with the right to marry，a fundamental right under US Constitution.

4) Yes，a state may if regulations are reasonable so as not to significantly interfere with marital relationship or where a regulation significantly interferes with the exercise of the right to marry，it is supported by sufficiently important state interests and is closely tailored to effectuate only those interests.

5) Appellant asserts that two interests are served by the challenged statute:the permission-to-marry proceeding furnishes an opportunity to counsel the applicant as to the necessity of fulfilling his prior support obligations; and the welfare of the out-of-custody children is protected.

6) The means selected by the State for achieving these interests unnecessarily impinge on the right to marry as it can hardly be justified as a means for ensuring counseling of the persons within its coverage and the statute merely prevents the individuals who are unable to meet its requirements from getting married as well as the State already has numerous other means for exacting compliance with support obligations，means that are at least as effective as the instant statute's and yet do not impinge upon the right to marry.


S.W.v.THE SUPERIOR COURT OF ORANGE COUNTY


1) At the six-month review hearing in February 2009，the court terminated reunification services and set a hearing under section 366.26 to select and implement an alternative permanent plan for S.W.(.26 hearing) .

2) One exception is a parent's failure to“contact and visit the child”during the six-month review period.This exception sets forth two requirements.The parent must both contact and visit the child to receive additional reunification services and a further review hearing.

3) It provides the court may set a permanency planning hearing at the six-month review hearing if“［t］he court finds by clear and convincing evidence that the parent has not had contact with the child for 6 months.”

4) The term“contact”in rule 5.710(f) (1) (B) should be construed as a shorthand reference to the statute's dual“contact and visit”requirement.

5) Becauseone telephone conversation in six months is not substantial contact.Contact that is“casual or chance”or“nominal”“does not preclude the application of section 366.21，subdivision (e) .”

Unit 15　Intellectual Property Law


HENRI'S FOOD PRODUCTS CO.INC.v.TASTY SNACKS，INC.


1) Whether the term“tasty，”used along with salad dressing，is a generic term?

2) Plaintiff sued defendant for trademark infringement.Defendant moved to dismiss and later asked the court to convert this motion into a motion for summary judgment.The district court granted summary judgment in favor of the defendant.Plaintiff appeals.

3) Trademarks that are fanciful or arbitrary are fully protected.Suggestive trademarks are protectable.

4) Maybe.Protectable only upon a showing of secondary meaning，i.e.it has become distinctive of goods in commerce.

5) Because in order to be generic the word in question must serve to denominate a type，a kind，a genus or a subcategory of goods.In this case，“tasty salad dressing”is not a kind，sort，genus or subcategory of salad dressing.“Merely descriptive”terms，on the other hand，convey a quality or characteristic of the product.Here，“tasty”is“merely descriptive”and describes a quality found in many genuses of salad dressing.

6) Because the term is highly descriptive，even if Henri's were able to establish secondary meaning for it，defendant would not be precluded from using it in a purely descriptive manner or in its primary sense.


PIONEER HI—BRED INTERNATIONAL，INC.v.J.E.M.AG SUPPLY，INC.，FARM ADVANTAGE，INC.，LARRY BENZ，MERLE PRUETT，KEVINWOLFSWINKEL，TIM KAMSTRA，AND TOM EISCHEN SEED AND CHEMICALS


1) Any new and useful process，machine，manufacture，or composition of matter，or any new and useful improvement thereof，may obtain a patent therefor，subject to the conditions and requirements of this title.

2) The United States District Court for the Northern District of Iowa，denying the defendants' motion for summary judgment，ruled that seeds and plants grown from seed，that is，sexually reproduced plants，are patentable subject matter within the scope of 35 U.S.C.s 101.

3) It provides patent protection for asexually reproduced plants，and relaxes the written description requirement to accommodate the then—available modes of describing plant varieties.

4) The Plant Variety Protection Act established a form of protection for new varieties of seed-grown and tuber propagated plants.

5) The defendants argue that the decision does not apply to plants because plants are intended to be excludes from the patent system，and that seeds and seed-grown plants are excluded from Title 35 and may be protected only under the Plant Variety Protection Act，7 U.S.C.s 2321et seq.

6) The PVPA does not purport to remove plants from the patent statute.Neither Congress nor the courts excluded new plant varieties from the patent statute; the enactment of the PVPA does not effect such exclusion.The statutes 35 U.S.C.s101 and PVPA are not in conflict.The asserted conflict is simply the difference in the rights and obligations imposed by the two statutes.The fact that laws are of different scope does not invalidate the laws.

Unit 16　Property Law


DOROTHY MOORE AND KENT REINHARDT v.RUBY F.PHILLIPS，AS EXECUTRIX OF THE ESTATE OF ADA CHLOE BRANNAN，DECEASED


1) Whether the remaindermen，by waiting eleven years until the death of the life tenant before filing any claim or demand against the life tenant for neglect of the farmhouse，are barred by laches or estoppel.

2) After Ada Brannan's death，Dorothy Moore and Kent Reinhardt filed a demand against the estate of Ada Brannan on the theory of waste to recover damages for the deterioration of the farmhouse.

3) The district judge found that the defense of laches or estoppel was not applicable against the remaindermen in this case.The judgment is in favor of the remaindermen.

4) The duty of a life tenant is to keep the property subject to the life estate in repair so as to preserve the property and to prevent decay or waste.

5) The term“waste”implies neglect or misconduct resulting in material damages to or loss of property，but does not include ordinary depreciation of property due to age and normal use over a comparatively short period of time.

6) The doctrine of laches and estoppel are closely related，especially where there is complaint of delay which has placed another at a disadvantage.Laches is sometimes spoken of as a species of estoppel.Laches is a wholly negative thing，the result of a failure to act; estoppel on the other hand may involve an affirmative act on the part of some party of the lawsuit.


LEECO GAS＆OIL COMPANY v.COUNTY OF NUECES


1) The issue is whether Nueces County，as grantee in a deed，may condemn a possibility of reverter on land given to the County and pay mere nominal damages to the owner of the reversionary interest.

2) Leeco appealed to the county court at law where the trial judge granted a partial summary judgment against Leeco resolving all issues except damages.The trial court awarded Leeco $ 10 in nominal damages.

3) The Supreme Court held that county，as grantee in deed under which grantor retained reversionary interest，whereby county would keep property only so long as public park was maintained by county on property，could not condemn possibility of reverter on land，valued at between $ 3 and $ 5 million，for nominal damages of $ 10 to owner of reversionary interest.

4) Acquiring an interest in land to establish and maintain public parks involves a governmental function.When a governmental unit is exercising governmental powers it is not subject to estoppel.Therefore，we hold the County was not estopped from condemning the reversionary interest.

5) In affirming the $ 10 award of nominal damages，the court of appeals relied on City of Houston v.McCarthy.In McCarthy，the court found that when at the time of condemnation the property was being used as permitted under the deed and there was no evidence that the restrictive covenant would ever be broken，the value of the possibility of reverter was so speculative as to be nominal only.

6) To allow a governmental entity，as grantee in a gift deed，to condemn the grantor's reversionary interest by paying only nominal damages would have a negative impact on gifts of real property to charities and governmental entities.It would discourage these types of gifts in the future.This is not in the best interests of the citizens of this State.

Unit 17　Torts


JEFFREY J.HARPER v.THEODOR H.HERMAN


1) The sole issue on appeal is whether a boat owner who is a social host owes a duty of care to warn a guest on the boat that the water is too shallow for diving.

2) The trial court granted Herman's motion for summary judgment，ruling that the law does not impose such a duty.

3) The court of appeals held that defendant，the owner and operator of a private boat on Lake Minnetonka，had a duty to warn plaintiff，a guest on the boat，that water surrounding the boat was too shallow for diving.

4) The plaintiff's allegation is that Herman owed him a duty of care to warn him that the water was too shallow for diving，because he was an inexperienced swimmer and diver，whereas Herman was a veteran boater.Under those circumstances，Harper argues，Herman should have realized that Harper needed his protection.

5) The plaintiff must prove that a special relationship existed between them that placed an affirmative duty to act on the part of the defendant.

6) Generally，a special relationship giving rise to a duty to warn is only found on the part of common carriers，innkeepers，possessors of land who hold it open to the public，and persons who have custody of another person under circumstances in which that other person is deprived of normal opportunities of self-protection.


THE UNIVERSITY OF TEXAS-PAN AMERICAN v.TONY AGUILAR AND KAY MARIE AGUILAR


1) The University's safety manual.Or (the University's admitted use of water hoses on campus，coupled with the statements in its safety manual.)

2) Because a conflict exists in this case that constitutes an exception.

3) This duty requires that the landowner either warn the licensee of，or make reasonably safe，a dangerous condition of which the landowner has actual knowledge，and the licensee does not.

4) Courts generally consider whether the premises owner has received reports of prior injuries or reports of the potential danger presented by the condition.

5) The University's safety manual has no apparent relevance to water hoses or outdoor safety.Rather，the manual discusses indoor safety; no mention is made of outdoor safety precautions or the use of lawn maintenance equipment.


BIG TOWN NURSING HOME，INC.v.HOWARD TERRY NEWMAN


1) The Plaintiff sued the defendant for actual and exemplary damages for falsely and wrongfully imprisoning him against his will from September 22，1968 to November 11，1968.

2) The trial court entered judgment on the verdict for plaintiff for $ 25，000.

3) False imprisonment is the direct restraint of one person of the physical liberty of another without adequate legal justification.

4) Defendant may be compelled to respond in exemplary damages if the act causing actual damages is a wrongful act done intentionally in violation of the rights of plaintiff.

5) There is ample evidence to sustain jury findings 1，2，3 and 4，and they are not against the great weight and preponderance of the evidence.


Appendix II　本书部分法律术语

A

argumentative question有争论的问题

abate减少，排除，降低

abduct拐骗，诱拐

abortion堕胎

abscond潜逃，逃跑

absolve宣告无罪

abuse (people)虐待，辱骂

abuse (power)滥用(权力)

acceptance of bribes受贿

accessory从犯

accomplice共犯，帮凶

accord and satisfaction和解与清偿

accusation指控，控告

accused被告

acquittal宣告无罪，无罪释放

Act of God不可抗力，天灾

adjudication判决，裁定

admitted into evidence采纳为证据

admissible evidence可采性证据

admission供认，招认

adoption收养，领养，认养;采用，接纳

adultery通奸

advisement of rights权利告诫

advocate (n)辩护人

advocate (v)辩护;倡导

affiant宣誓人，立誓词人

affidavit宣誓书，经宣誓的书面陈述

aggravated加重的

aggravated circumstances严重情节

aid and abet协谋，教唆，帮凶

aid escape协助逃跑

alias别名，化名，假名

alibi不在现场的证据

alien外国人，侨民

alimony (付给前配偶的)赡养费

allegation指控

allocution认罪供词，自白

amnesty大赦

anticompetitive practices反竞争措施

antitrust act反托拉斯法案

appeal上诉

appearance出庭

appellate court上诉法庭

applicability可适应性

appoint指定，委派，委任

appraisal估价

arbitration仲裁，公断

armed robbery持械抢劫

arraignment提审，提讯

arrest warrant逮捕证

arresting officer执行逮捕的警员

arson纵火罪

ascertain确定，查明

aspersion中伤，诽谤

assassin刺客，暗杀凶手

assailant攻击者

assault攻击

assess估价，征收

asylum庇护

atrocity暴行

attempted crime犯罪未遂

attempted murder谋杀未遂

audit稽查，查账，审计，审核

authenticate鉴定，认证

automobile homicide车祸杀人

autopsy验尸，尸体剖检

avow招认，承认

award (v)判给

award (n)裁定金额

B

bail保释，保释金

bail bond保释保证金

bail bondsman保释代理人

bail forfeiture保释金没收

bail jumping弃保潜逃

Bail Reform Act保释修正案

bailiff法警，法庭执行官

ban禁止，禁令，取缔

banish流放，驱逐

barricade临时防御，障碍物

bench法官席，法官

bench trail法官(无陪审团)审讯

bench warrant法庭传票

beyond reasonable doubt排除合理怀疑

bigamy一夫多妻制;重婚罪

bill of lading提货单，提单

bind over责令待审

binding有约束力的，附有义务的

binding agreement有约束力的协议

birthright天生的权利

blood alcohol血液内的酒精含量

blood test验血

body search搜身

book verb入案，落案

bound受到约束的

bounty hunter为领赏而追捕逃犯的人

brandish a weapon挥动武器(来威胁)

breaking and entering强行闯入

bribe行贿，贿赂

brief案件辩论书，辩诉状

bring to justice移交司法，绳之以法

burden of proof举证责任

burglary盗窃，盗窃罪

business license营业执照

bylaws规章，规程

C

cannabis大麻类毒品

carcass动物尸体

carjacking劫车

carrying a concealed weapon身携暗藏的武器

causing catastrophe造成大灾难

caveat警告，中止诉讼的通知

cease and desist停止，制止

certified被证明的，有保证的

challenge for cause有原因要求陪审员退席

change of venue变更审判地点，转移管辖

character evidence人格证据，品格证据

charges指控，罪名

charge to the jury (法官)对陪审团的指导

charity drive慈善活动

chattel动产，有形财产

child endangerment危害儿童

child molestation猥亵儿童

child welfare service儿童福利服务

choking窒息

circuit court巡回法庭

circumstantial evidence间接证据，旁证

citation罚单，传票

claim (damages)索赔

claim (lost or stolen property)认领

claimant债权人，原告，索赔人

clandestine暗中的，秘密的

class action集体诉讼

classified (document)保密的

clerk of the court法庭书记员

closing argument最后陈述，终结辩论

coercion强迫，胁迫

cohabitation同居

commercial drivers license商业性驾驶执照

commitment hearing拘禁听证

common law marriage普通法上的婚姻

community service社区服务

community standards共同道德标准

compelling argument有道理、有说服力的争辩

competence能力，权限

competent council合格的律师

competent court管辖法院，主管法院

complaint控诉，民事起诉

compulsory process强制到庭的程序

concealed firearm夹带、私藏的枪械

concurrent sentences合并刑期

confession认罪，供认，招认

confidentiality保密性，机密性

confinement监禁，拘留

confiscate没收，充公

conflict of interests利益冲突

confrontation of witness证人对质

consecutive sentences连续刑期

conspiracy共谋，篡谋

conspiracy to commit a crime篡谋犯罪

constable警察

contempt of court蔑视法庭

continuance/continuation (of the case)诉讼延期，展延

contradict oneself自相矛盾

conviction定罪，判罪

coroner验尸官

correctional officer狱警，监管警员

corroborate证实

costs incurred所引起的费用

counsel律师

counseling心理辅导

count罪名

court appointed attorney法庭指定的律师

court interpreter法庭翻译，法庭传译

court of appeals上诉法院

court of last resort终审法院

creditor债权人

crime lab罪证化验室

criminal code刑事法典

criminal information刑事起诉书

criminal intent犯罪意图

criminal justice刑事司法

criminal mischief刑事损害

criminal offense刑事犯罪

criminal proceedings刑事诉讼程序

criminal record犯罪记录

criminal trespass非法进入他人领地或房屋

cross examination盘问

curfew宵禁，戒严

custodial interference妨碍监护权

custody (of children)监护权

(take into) custody拘留，扣押

D

DA (District Attorney)检察官，司法部长

damage损失，损害

damages损害赔偿金

de facto事实上，实际上

de jure法理上

deadly weapon致命武器

debrief (a witness)询问(证人)

deceit欺骗，欺诈

deception欺瞒，蒙骗

(to issue a) decree (颁布)法令，命令

deface毁伤外貌，污损

defamation诽谤

default缺席

default judgment缺席判决

defendant被告

defense辩护，答辩，辩方

defense attorney辩护律师

deferred prosecution缓期起诉

defraud诈骗，欺诈

defunct已死的，已故的，已倒闭的

denounce谴责，斥责，驳斥

deny (a charge)否认，否定

deny (a request or proposal)驳回，否决

department of corrections监狱局，劳教局

deportation递解出境

deposition庭外采证

deprave腐化，腐败

desecration亵渎，侮辱

destruction of property破坏财务

detain扣留，拘留

detainer扣押令

detention拘留

diagnosis诊断

direct evidence直接证据

direct examination直接询问

disavowal拒绝承担责任

discharge撤销(命令)，释放

disciplinary action纪律处分，惩罚处分

disciplinary measure纪律措施

discovery证据披露，证据开示

dismemberment肢解

dismiss驳回

dismiss with prejudice有偏见驳回起诉(不可以再诉)

disorderly conduct扰乱治安行为，行为不轨

disposition (juvenile) (对未成年人的)判决，处理

dissident异议人士，持不同政见者

disturbing public meeting扰乱公众会议

disturbing the peace扰乱治安

diversion转移，替换

divest剥夺

docket sheet法院日程表

domestic violence家庭暴力

double jeopardy一事不再理原则

dragnet法网

driving on a suspended license在驾照吊销期间开车

driving under the influence酒后或吸毒后开车

drug abuse滥用毒品

drug bust突击搜捕毒品及贩毒者

drug dealer贩毒者

drug trafficking贩毒

drunk driving醉酒驾车

due process正当程序

E

eavesdropping窃听，偷听

electronic monitoring电子监视

eligibility资格

embezzlement盗用，侵吞，监守自盗

emergency medical service急救服务

enhanced penalties加重刑罚

entrapment陷阱，圈套

equal protection平等保护

exclusionary rule排除(非法)证据的规则

excusable homicide可原谅的杀人

exculpatory申明无罪的

exhibit物证

exoneration证明无罪，免除责任

exoneration of bail免除保释金

expert witness专家证人

expose (a crime)揭露，揭发

expunge删除，剔除

extortion勒索

extradition引渡

eyewitness目击证人

F

fabrication捏造，伪造

fair use正当、公平使用

fallacy谬论

false accusation诬告罪

false alarm虚惊

false arrest非法逮捕

falsification of evidence伪造证据

felony刑事重罪

fencing买卖赃物

field sobriety test现场清醒测验

file (v)提交，入档，提出(诉讼)

find (v)判决，裁决

finding判决，裁决，结论

fire prevention防火措施

flagellate鞭打

for the record记录在案，备案

foreclosure丧失抵押品收回权，赎回权的取消

forensic法庭的，用于法庭的

forensic expert法医，科学鉴定专家

forensic psychiatry司法精神病学

forensics法医学

forfeit放弃，失去

forgery伪造

fornication私通

foster home寄养家庭，收养所

foul language脏话，粗活

found liable判定承担责任

frame up造假陷害

fraud行骗，欺诈

frisk搜身

fugitive逃犯

fungible可互换的，可代替的

G

gag order禁止谈论令

garnishee第三债务人，出庭令

gist (诉讼中的)主旨，要点，大意

good cause正当理由

good faith effort有诚意的努力

grace period宽限期

graft受贿，渎职

grand jury大陪审团

grand theft重偷窃罪

grievously sinful罪孽深重

grievance不满，冤情

gross negligence严重失职

groundless无根据，没道理

ground理由

guardian监护人

gun runner军火走私贩

H

habeas corpus人身保护令

habitual offender惯犯

habitual violent offender暴力惯犯

hallucinogen幻觉剂

handcuff手铐

harassment骚扰

harbor a criminal窝藏罪犯

hate crime仇恨罪

hazardous material危害物品，危险材料

hazing戏弄，恶作剧

hearing聆讯

hearsay传闻

highway patrol公路巡警

hijacking劫持

hit and run驾车肇事后逃跑

hoarding囤积

hoax骗局

home detention软禁

homicide杀人，他杀

hostage人质

hostile witness敌对证人

hot pursuit紧追

hung jury悬而未决的陪审团

hunting certificate/license/permit狩猎许可

hypothecate抵押，担保

I

illegal不合法的，违法的

identify认出，辨认，分辨

illegal alien非法拘留者

illegal immigration非法移民

illegal immigration broker蛇头

illegitimate child私生子，非婚生子

illicit非法的

illusory错觉的

immunity豁免权

immunity from liability责任豁免权

immunity from prosecution检控豁免权

impeachment of witness指责证人

impersonation of judge假扮法官

impersonation of police officer假扮警察

implicate牵连，牵涉

implied consent默认，默示同意

impound没收，扣押，充公

imprisonment徒刑，监禁

in camera不公开

in session开庭

inadmissible不可采用的

incarceration监禁

incest乱伦

inchoate offenses犯罪未遂

incite煽动，鼓动

inconsistent (statements)矛盾(供词)

incriminate归罪，使负罪

indictment大陪审团起诉述，大陪审团公诉述

indirect evidence间接证据

inducement诱惑

infiltration渗透

influence peddling招权纳贿

informant告密者，线人

information正式起诉述

informed consent知情的同意

infraction违规，违例

inherent right固有权利

inheritance继承;遗产

injunction禁令，强制令

inmate囚犯

insanity精神错乱

instigate煽乱，怂恿

insurgent叛乱的

interference with public servant妨害公务(罪)

intimidation恐吓

intoxilizer酒醉测试器

irrational不理智的，不合逻辑的

issue (n)争论点;子女，后嗣

J

JD法学博士

jailbreak越狱

judgment判决

judicial司法的

judicial notice司法上应有的知识

judiciary司法系统

jump bail弃保潜逃

junk dealer收售旧物者

jurisdiction司法权，管辖权，判决权

jurisprudence法理学，裁判规程

jurist法学家，律师，法官

juror陪审员

jury陪审团

jury box陪审团席

jury instructions (法官给)陪审团的指示

jury tempering非法干预陪审团

jury trial陪审团审案

juvenile court青少年/未成年人法庭

juvenile delinquent青少年/未成年人罪犯

juvenile officer主管少年犯的警官

K

KC皇家律师

kidnapping绑架，绑票

kiting开空头支票

kleptomania盗窃狂

knowingly and willfully故意违法

L

laches懈怠，疏忽

landmark decision里程碑式的判决

larceny盗窃罪

law enforcement agency执法机构

lead council首席律师

leading question诱导提问

lechery淫乱行为

legal aid法律援助

legal council法律顾问

legal obligation法律义务

legalese法律术语

legality合法性

legislature立法机关

leniency宽恕，宽大处理

lethal injection致命性注射剂

lethal weapon致命凶器

letter bomb信件炸弹

lewd conduct猥亵行为，淫秽行为，下流行为

liability应负责任，债务

liable应负法律责任的

liability insurance责任保险

libel诽谤罪

lie detector测谎器

lie in wait埋伏以待

lien扣押权，留置权

life sentence无期徒刑，终身监禁

line up列队辨认嫌疑犯

litigant诉讼当事人

litigation诉讼，打官司

littering乱丢垃圾

loaded weapon装上弹药的武器

loan shark高利贷者

lodge a complaint投诉

loitering闲荡

loophole漏洞

looting洗劫，趁乱打劫

lynch以私刑处死

M

magistrate地方法官，治安官

mail fraud邮件欺诈

mail theft邮件盗窃

maiming残害

making arrest拘捕，逮捕

malfeasance恶行，劣迹

malice恶意

malicious mischief恶意作弄

malicious prosecution恶意控告

malign污蔑，诋毁

malpractice失职

mandate执行令

mandatory强制性的

mandatory sentences规定死期

manhunt搜捕逃犯

manslaughter过失杀人，误杀

maritime law海事法

marshal法警，庭警

material facts重要事实

material statement重要声明

material witness重要证人

matter of record有案可查的事项

maxim格言

mayhem残害身体

mediation调停

minimum standard最低标准

minor未成年人

Miranda Warning米兰达警告

mischief恶作剧

misconduct不法行为，不端行为

misdemeanor轻罪

misleading question误导问题

misnomer误称

misquote错误引用

misrepresentation虚假不实的陈述

mistrial无效审判(可重审)

mitigating circumstances减罪情形

mitigating factors减罪因素

modus operandi作案方法

money laundering洗钱

monopoly垄断

moot (adj．)假设的，非实际的

moral certainty确实可靠性

moral turpitude违背道德，卑鄙

motion(向法庭)申请，请求

motion granted请求被批准

move提议，行动

N

narcotics麻醉品

naturalization入境，归化

negligence疏忽，过失

negligent homicide过失杀人

nepotism任人唯亲，裙带风

neutrality law中立法

next of kin最近亲属

no contest无争议

nonfeasance不履行义务

nonpayment不支付，未缴纳

nonresident非(某地)居民

notary public公证人

nuisance妨害公共利益的行为

null and void无效，失效

nullity (法律上)无效

O

oath宣誓，誓言

obscene猥亵，淫荡

obscene phone call猥亵/淫秽电话

obscenity猥亵，淫秽，下流

obstructing justice妨害司法

offense罪行，犯法

official misconduct官员渎职

on the record记录在案

opening statement开庭陈述

ordinance法令，条例

ostracism排斥

outlaw (n)歹徒

outlaw (v)取缔，剥夺(权利)

outstanding warrant未执行的逮捕证，仍有效的通缉令

overrule驳回，推翻，否决

P

panel (of jurors)全体陪审员

parade permit游行示威许可

paradox自相矛盾

paralegal律师助理

paramedic急救人员

paranoia偏执狂

pardon赦免

parole假释

pass sentence宣判

paternity suit确认生父的诉讼

pathologist病理学家

patronizing a prostitute嫖娼，嫖妓

penalties惩罚，罚金

per dim按日津贴

perjury伪证

perpetrator作案者，肇事者

petition请愿书，请愿书

petition (juvenile court)控诉书(青少年、未成年人法庭)

petition the court向法庭请愿

picket line警戒线，纠察线

plea答辩

plea and (in) abeyance暂停答辩

plea bargaining认罪协商，辩诉交易

plight誓约，困境

plunder (v)抢劫，掠夺

police dispatcher警察调度员

police record警察纪录

polygamy一夫多妻制

pornographer制作色情作品的人

pornographic material色情材料

pornography色情

port-of-entry入境口岸

post bail交保，提交保释金

prank恶作剧

precedence优先权

precedent前例，先例

preemptory challenge不述理由而要求陪审员退席

prejudice偏见

prejudice to the case对案情不公，对案情不利

preliminary hearing初步听证、聆讯

preliminary injunction初步禁令

premeditate预谋

preponderance of the evidence绝大多数的证据，证据的优势

prerequisite先决条件

prescription drugs处方药

pre-sentencing investigation判刑前调查

pre-sentencing report判刑前报告

press charges正式控告

presumption of innocence无罪推定，无罪假设，假定清白

protection racket勒索保护费的组织

pretrial conference预审会议

pretrial services agency预审服务机构

price fixing价格垄断

prima facie evidence表面证据，初步证据

prior convictions前科

privileged information秘密资料

pro se (pro per)代表自己，自辩

probable cause可能的原因

probate遗嘱认证

probation缓刑

probation officer监管缓刑犯的官员，缓刑官

professional organization专业组织

prohibition禁令

prosecution控方，控告

prosecutor检察官，检控官

prostitution卖淫

protective custody保护性拘留，监护

protective order保护令

psychotoxic chemicals引起精神病的化学品

public defender政府指定辩护人/律师

public domain公共领域

punitive damages惩罚性赔偿

purge以认错赎罪，偿还

Q

qualm疑虑

quarantine检疫隔离

quash撤销，废止

quasi准，类似，似乎

quibble狡辩

quick court短期法庭

quid pro quo交换条件，抵偿物

quorum法定人数

quota system配额制

R

racial segregation种族隔离

racism种族主义

racketeering enterprise敲诈勒索集团

radar detector雷达探测器

radical激进，极端

ransack洗劫，彻底搜查

ransom赎金

rap sheet警方逮捕纪录

ratify批准，认可

real property/real state不动产，房地产

reasonable doubt合理的怀疑

rebuttal反驳

recall a witness召回证人

receiving stolen property窝賍

reckless driving鲁莽驾驶

reconciliation调停，调解，和解

recourse追索权

recess休息

recidivist惯犯，累犯

refugee难民

registered trademark注册商标

reinstated恢复，复职

release释放

release pending trail得释在外待审

remain silent保持沉默

remains (body)残骸，遗骸

remand还押

removal hearing移送聆讯

remedy补救，救济

reparations赔偿，赔款

repeat offender惯犯

represent to the court向法庭陈述

residence住处

resisting arrest拒捕

restitution归还，赔偿

rest a case案件证据已全部提出

restraining order禁令

retail theft盗窃零售商品

retract撤回

retroactive有追溯效力的

return a verdict作出判决

reversal推翻，撤销，驳回

review/retrial复审，再审

revoke撤销，吊销，取消

revolt叛变，造反

right-of-way先行权，通行权

ringleader主谋，魁首

risk of flight潜逃危机

round-the-clock昼夜，全天24小时

rule of law法治

rules of evidence证据法规则

S

sabotage蓄意破坏，怠工

sadism虐待狂

sanction制裁

sane神志正常

scapegoat替罪羊

scene of crime作案现场

search and seizure搜查与没收

search warrant搜查令

secret agent特务，特工

security fraud证券欺诈

sedition煽动叛乱

self determination自决

self incrimination自证其罪

self-defense自卫

separation agreement分居协议

sequester a jury隔离陪审团

serve a subpoena送达传票

serve papers on a party给当事方送交文件

set bail定保释金额

sever case将案件分离

sexual abuse性虐待

sexual assault性侵犯

shoplifting入店行窃

skid row贫民区街道，没落地段

slander诽谤

slugs假硬币;子弹

smuggling走私

sodomy鸡奸，兽奸

solicitor律师，法务官

specification规格

speedy trial快速审理

squatter擅自居住，擅自占地

stalking潜行追踪

status quo现状

statute of limitation时效法规

statutory law成文法，制定法

statutory rape制定法上的强奸

stay a warrant中止刑事手令

stay of execution延缓执行死刑

sting operation (为捉拿疑犯所设置的)圈套

stipulation规定，协议

strangulation勒死，掐死，绞死

strike from the record从记录中删除

subject to prosecution受到追诉

suborn perjury唆使提供伪证

submit evidence提出证据

subpoena传票

substance abuse滥用药物

substance abuse prevention防止滥用药物的措施

substantive count实质罪名

substantive law实体法

summary judgment即决审判

suppress evidence压制证据

surcharge附加费

surrogate parenthood代父母身份

surveillance监视

susceptible易受影响的

suspect (犯罪)嫌疑人

suspend license吊销执照

suspended sentence缓刑

swear to tell the truth发誓讲真话

sworn testimony宣誓作证

syndicate犯罪集团

syllabus判决摘要

T

take the stand出庭作证

tampering with a witness干扰证人

tampering with evidence损坏证据

tampering with jury干预陪审团

tariff关税

tax evasion逃税

tax exempt免税

tax fraud税务行骗

tax in kind实物税，以实物缴纳的税

tax return税表，报税单

tax shelter合法避税手段

telecommunications fraud电信行骗

telephone fraud电话行骗

temporary restraining order暂时禁令

temporary insanity暂时性精神错乱

tenor (gist)要旨，大意

tentative暂定的

testify under oath/affirmation宣誓作证

testimony证词

the people公诉人

threaten elected officials威胁公选官员

time off for good behavior因表现良好而减刑

time served已服刑期

towing regulation拖车规定

trade names商品、商号、商业名称

trademark商标

traffic citation交通罚单

trafficking in非法贩卖

transcript庭审记录

trespassing擅自进入

trial on merit实体审判

trier of fact事实的审判者

true bill大陪审团签署的起诉书

trumped up charge诬告，无中生有

truthful statement真实声明

twist (the facts)歪曲事实

try审理，审讯

U

UCC美国统一商法典

ulterior motive别有用心，另有动机

un alienable right不容剥夺的权利

unanimous verdict全体一致的判决

unconstitutional违宪的

under oath宣过誓

undermine暗中破坏

underwrite负责保险，负责支付

unfair competitive practice不公平竞争

uniform一致，统一;制服

uniform crime reporting统一的刑事案件报告方式

unlawful handling非法处理

unlawful retention非法拘留

unpremeditated crime非预谋罪行

uphold verdict维持原判

urine test尿液测试

usurpatio篡夺，非法使用

usury高利贷

utter流通，使用(假币)

utility theft盗窃公用设备、设施

V

vacate搬出;撤销

validation批准，证实，使生效

vandalism肆意破坏财产

vehicular homicide车祸致死

vendetta世仇，家族仇杀

venereal disease性病

venue审判地点

verbal agreement口头协议

verbatim咬文嚼字

verdict判决，裁决

vested rights既定权利，应有权利

veto否决

vice恶性

vice squad，刑警队警察缉捕队

victim's right受害者的权利

vigilance警惕，防范

vigilante民间治安维持者

villain恶棍

vindication证实无罪，证实清白

vindictive punishment报复性惩罚

vintage vehicle老爷车，古董车

visitation探亲，探视

vulgarity粗鄙

vulnerability弱点，易受伤害

voucher优惠券

W

waiver of rights弃权书

wanton (willful or reckless)任性，肆意，肆无忌惮

warden监狱长

warning sign警告标志

warrant法令，逮捕证，搜查证

warranty保单，担保

water rights用水权

whereabouts下落

wire tap窃听电话

withdraw撤回，撤销

with prejudice有偏见

witness of the defense辩方证人

witness of the prosecution控方证人

work furlough暂准监外工作

work release白天监外工作

writ书面命令，传票

wrongful act不法行为，不当行为

X

X-rated film色情电影

Y

young person未成年人

Z

zero hours零时条款

zoning城市区划


Appendix III　常用拉丁语法律词汇

A

a bon droit以正当理由

a coelo usque ad centrum从天直到地心(指地产所有人的权利范围)

a contrario sensu从另方面来说

a dessein故意

actio诉讼，诉讼权

a fortiori更有理由

ab antecedente预先

ab inito自始

ab invito非自愿

ab origine从开始，从起源

absente reo被告缺席

actio bonae fidei诚意行为

actio civilis民事诉讼

actio contrario反诉，互诉

actio criminalis刑事诉讼

actio damni injuria要求赔偿损失的诉讼

actio personalis moritur cum persona对人诉讼与当事人一起消灭

actiones legis合法行动

actus non facit reum，nisi mens sit rea无犯罪意图的行为不构成犯罪

actus reus禁止的行为，非法行为

ad casum在偶然情况下

ad hoc特设，专设，临时

ad infinitum无限

ad interim临时，暂行

ad litem诉讼期间，有关诉讼的

ad referendum尚待核准，待进一步审议

ad valorem从价

affirmantis est probare申明者应该证明

affirmatio unius exclusio est alterius肯定其一即排除其他

aggregatio mentium意见一致

aliena res他人的财产

allegans contraria non est audiendus自相矛盾的证词不可听信

Alma Mater母校

amicus curiae法院之友，法院协助者

animus cancellandi撤销意图

animus donandi赠与意图

animus furandi劫掠意图

animus lucrandi营利意图

animus manendi留居意图

animus possidendi占有意图

animus restituendi恢复意图

animus revocandi撤销意图

audi alteram partem必须听取另一方，兼听则明

B

bellum justum正义战争

beneficium ordinis按顺序的优惠

biens财产

biens immeubles不动产

billa起诉状

bona fide真诚的，善意

bona mobilia动产

bona vacantia绝产

C

caeteris paribus在其他条件相同的情况下

capax doli犯罪能力

capitis diminutio消减法律权利，降低法律地位

casus foederis交战理由

casus fortuitus意外情况

causa proxima直接原因

causa remota远因

causa sine qua non必要条件，必要原因

cautio judicatum solvi诉讼费保证金

cautio pro expensis费用担保

caveat emptor货物出门概不退换

caveat venditor包退包换

certiorari复审令，调卷令

cessante causa cessat effectus原因消灭，结果也消灭

cesset processus中止诉讼令

ceteris paribus如其余情况相同

circulus in probando循环论证

clausula rebus sie stantibus情势不变条款

cogito ergo sum我思故我在

comitas gentium国际礼让

commercia belli交战者间的协定

communio bonorum共同财产

communis opinio共同意见

compos mentis神志清醒

conditio sine qua non必要条件

conjectio causae律师所做的案情简介

consensus ad idem意思一致

consensus facit legem协议产生法律

consuetudo loci observanda est当地的习惯应该遵守

consuetudo pro lege servatur习惯具有法律的作用

consuetude vincit communem习惯胜过普通法

contra bonos mores违反善良习惯

contra jus belli违反战争法

coram nobis复审令

corpus juris法律汇编

corpus separatum单独实体

corrigendum更正

cujus eat solum ejus est usque ad coelum et ad inferos有土地者土地的上面及下面亦属其所有

culpa lata dolo aequiparatur重大过失相当于蓄意

curia advisari vult法院推迟判决

Curia Romana罗马教廷

Curriculum Vitae简历

D

damnum absque injuria有损害而无伤害，合法行为造成的损害

damnum emergens产生的损失

de bene esse有条件的，暂时

de facto事实上

de jure法律上

de minimis non curat lex法律不过问琐事

de novo重新

desideratum亟需条件，需要条件

dictum meum pactum我的话就是保证，口说为凭

dies ad quo起算日

dies ad ques截止日

diverso intuitu不同看法，不同意图

dolo malo pactumse non servaturum因欺诈诱使达成的协议无效

dominium领有权，所有权

domino volente经物主同意

dominus navis船舶所有人

donatio inter vivos生前赠与

E

e pluribus unum合众为一(美国国玺上刻字)

eat inde sine die立即释放

ejus eat interpretari cujus est condere解释权属于制造者

erga omnes对所有人

ex aequo et bono公允及善良，按公平合理原则

ex ante事先，根据推断

ex assensu curiae经法院同意

ex continenti立即

ex contractu由于合同，由于契约

ex debito justitiae根据权利

ex delicto由于侵权行为

ex gratia出自恩惠

ex hypothesi根据假定

ex injuria jus non oritur不法行为不产生权利

ex nihilo nihil fit无中不能生有

ex officio依职权，当然

ex parte片面，单方面

ex post facto事后，有追溯效力的

ex proprio motu自愿，出自本意

ex tuipi causa non oritur actio不能因不道德事由提起诉讼

exceptio probat regulam例外证实规律

excutio est finis et fructus legis执行是法律的目的和结果

exempli gratia例如

expressio unius est exclusio明示其一即排斥其他

F

facta sunt potentiora verbis事实胜于雄辩

feme covert已婚妇女

feme sole单身妇女

fides servanda est必须守信

flagrante delicto现行犯

forum domicilii住所地法院

forum non conveniens法院不适宜，法院不便利

forum rei sitae物所在地法院

fructus rei alienae他人财产的收益

G

gernanus纯血亲

gratis无偿地

gratis dictum空言

grosso modo大体上

H

habeas corpus人身保护令，人身保护权

haeres继承人

haeres natus亲生的继承人

haeres suus直系继承人

heares legitimus合法继承人

hostes humani generis危害人类罪犯，人类的敌人

I

idem genus同类

ignorantia legis non excusat不知道法律不能免除责任

immobilia situm sequuntur不动产依所在地法

immobilia不动产

imperium统治权

imperium in imperio国中之国

in absentia缺席

in camera秘密，不公开

in contumaciam藐视法庭

in delicto有过错

in dubio minitius遇有疑义从宽解释

in dubio，pars mitior est sequenda有疑义时从宽

in dubio，pro lege fori有疑义时，按法院地法

in eadem causa在相同情况下

in esse确实存在着

in extenso全文，详尽地

in flagrant delicto在犯罪当场，现行

in forma pauperis作为贪民免付诉讼费

in futuro将来

in genere同类

in medias res在事物中心

in memoriam作为纪念

in omnibus在所有方面

in pari materia类似事项

in perpetuum永久地

in personam对人的

in posse可能存在着

in praesenti现在

in propria persona亲自，本人

in re关于

in rem对物，物权

in situ在原地

in statu quo按原样，维持原状

in terrorem作为警告

in toto全部，全然

in transitu在途中

inclusio unius exclusio alterius包括其一就排除其他

injuria sine damno有伤害无损害

inter alia特别是，除其他以外

inter nos在我们之间，不得外传

inter pares平等者之间

inter partes当事方之间

inter vivos生者之间

intra vires在权限范围内

ipse dixit武断的话，亲口所述

ipsissima verba确切的原文

ipso facto依事实，根据事实本身

ipso jure依法律

iter道路，通过权

J

jacta est alea木已成舟

judex est lex loquens法庭是法律的喉舌

judicia publica刑事审判

jura in re aliena对他人财产的权利

jura in re propria对本身财产的权利

jura majestatis主权权利

jura novit curia法院应了解法律

jura summi imperii主权权利

jure gentium按国际法

juris affectus in executione consistit法律的效力在于执行

jus albinatus外侨遗产没收权

jus bellum dicendi宣战权

jus civile市民法，民法

jus cogens强制法

jus disponendi处分权

jus ex injuria non oritur不法行为不产生权利

jus gentium国际法，万民法

jus imperii统治权

jus legitimum合法权利

jus naturale自然法

jus non scriptum不成文法

jus possessionis占有权

jus privatum私法

jus publicum公法

jus representationis代表权

jus sanguinis血统主义(根据血统决定国籍)

jus scriptum成文法

jus soli出生地主义(根据出生地决定国籍)

jus standi行动能力，行动权

jus tertii第三方权利

justitia non est neganda non differenda不应拒绝司法，也不应延迟司法

K

kashrut饮食教规

ketubba婚书

kiyas吉雅论

kreis行政区

L

legalis homo法人

legatos violare contra jus gentium est伤害使节违反国际法

legis interpretatio legis vim obtinet法律的解释具有法律的效力

lex domicilii住所地法

lex ferenda拟议法

lex fori法院地法

lex lata现行法

lex loci地方法律

lex loci actus行为地法

lex loci contractus合法缔结地法

lex loci delicti commissi侵权行为地法

lex loci delictus侵权行为地法，不法行为地法

lex loci executionis履行地法

lex loci rei sitae物所在地法

lex loci solutionis合同履行地法

lex mercatoria商法

lex non scripta不成文法

lex ordinandi法院地法

lex personalis属人法

lex posterior derogate lex prori后法优于前法

lex prospicit non respicit法律不追溯既往

lex rei sitae物所在地法

lex scripta成文法

lex situs所在地法

lex specialis derogat generali特殊法优于一般法

lex talionis报复性法律(以牙还牙的治罪法)

lexis non curat de minimis法律不管琐事

lis pendens正在进行的诉讼

lite pendente在诉讼期间

literati文人，知识界

locus contractus定契约地点

locus contractus regit actum行为依契约地

locus criminis犯罪地

locus delicti不法行为地

locus publicus公共场所

locus regit actum行为依行为地

locus rei sitae物所在地

locus standi出庭资格，发言权

longa possessio parit长期占有产生权利

licrum cessans损失的利润

M

magna culpa重大过错

magna negligentia重大过失

mala fide恶意

malo animo恶意，非法意图

mare clausum闭海

mare liberum海洋自由

mens legis法律意图，法律的精神

mens rea犯罪意图，犯罪意识

modus et conventio vincunt legem习惯与协定优于法律

modus habilis有效方式

modus operandi操作方法，作案方法

modus vivendi临时协定，权宜之计

modus mutandis在细节上作必要的修改后，经适当变通后

mutuum消费借贷

N

necessitas non habet legem危急时不考虑法律

necessitas vincit legem紧迫必要压倒法律

nemine contradicente无人反对，无反对票

nemo cogitationis poenam patitur不得因思想判刑

nemo dat qui non habet不能把不属于自己的给予他人

nemo est supra leges任何人不得凌驾于法律之上

nemo judex in re sua当事者不得自己审判

nemo sibi esse judex vel suis jus dicere debet当事者不得自己审判

nolens volen不论是否同意

nolle prosequi撤回起诉

nolo contendere被告不申辩

non bis in idem一事不再理

non compos mentis精神失常

non culpabilis无罪

non est regula quin fallet规律皆有例外

non obligat lex nisi promulgata未经颁布的法律无强制性

non obstante verdictio不顾陪审团的裁决

non sui juris无法律行为能力

non vult contendere被告不申辩

nota bene注意

nudum pactum无对价契约

nulla poena sine lege法无明文者不罚

nullum crimen sine lege无法律即不构成犯罪

nunc pro tunc有追溯效力

O

obit sine prole死无后人

obiter dictum判决中的附带判词

obligatio ex contractu由于契约产生的债务

obligatio ex delicto由于侵权行为产生的债务

omnis definitio in lege periculosa法律上一切定义都不保险

omnis regula suas patitur exceptiones一切规则皆有其例外

onus probandi举证责任

opinio juris法律意见

P

pacta sunt servanda条约必须遵守

pacta tertiis nec nocent nec prosunt契约对第三方无损益

pactum de contrahendo缔约承诺

pactum illicitum非法协定

par in parem imperium non habet平等者之间不存在统治权

pari causa同等权利

pari materia相同事项

pari passu以相同步伐，平等地

pari ratione基于同样的理由

particeps criminis从犯，共犯

pendente bello战争期间

pendent elite诉讼期间

per annum每年

per biennium每两年时期

per capita按人口平均计算

per centum每百，百分之……

per contra反之，相反

per curiam由法院

per diem每日，每日生活津贴

per procurationem由……代表

per saltum一跃

per se本身，本来，本质上

persona non grata不受欢迎的人

persona standi in judicio诉讼能力

portio legitima法定特留分

preator peregrinus外事法官

prima facie明显的，初步看来

primus inter pares同辈中居首位者

principiorum non est ratio基本原则无须论证

privatuum commodum publico cedit个人利益服从公共利益

pro bono publico为了公共利益

pro forma形式上，估计的

pro hac vice只此一回，仅为此场合

pro indiviso不分的

pro interesse suo在其利益范围内

pro memoria备忘录

pro patria为了祖国

pro posse suo在其能力范围内

pro rata按比例，成比例的

pro re nata临时

pro tanto至此，到这个程度

pro tempore当时，暂时

probatio plena充足证据

Q

quantum meruit (无合同规定时)支付合理报酬

quantum valebant支付合理价格原则

quem dues perdere vult，prius dementat上帝要谁灭亡，先叫他疯狂

qui facit per alium facit per se通过他人所作的行为即本人的行为

qui jure suo utitur，nemini facit injuriam行使合法权利者不损害他人

qui non improbat，approbat不谴责即表示赞同

qui non negat fatetur不否认等于承认

qui parcit nocentibus innocents punit不惩罚罪犯等于惩罚无辜者

qui tacet consentit沉默即表示同意

quid pro quo交换条件，报酬

quo vadis你往何处去

quo warranto防止非法滥用权力的程序

quod est necessarium est licitum需要即合法

quod initio non valet，tractu temporis non valet开始无效者不能因时间推移而成为有效

quovis modo以任何方式

R

ratio decidendi裁决的理由

ratio est legis anima理为法之灵魂

ratio legis立法的理由

ratione materiae就事而言，基于对事的理由

ratione persoannae就人而言，基于对人的理由

rebus sic stantibus情势不变

regula pro lege，si deficit lex无法律时依格言

res accessoria附属物

res adjudicate既决事项，定案

res communes公共财产

res contraversa争议事项

res extra commercium非交易物

res immobiles不动产

res inter alios acta他人之间的行为

res ipsa loquitur根据情况推定

res judicata既决事项，定案

res mobiles动产

res nullius无主财产

res transit cum suo onere负担随物转移

res universitatis团体成员共有物

restitutio in integrum恢复原状

S

salus populi suprema lex人民的福利是最高的法律

sciendum est须知，应该指出

secundum juris根据法律

secundum normam legis根据法律规则

secundum regulam按照规定

secundum usum根据惯例

sensu lato广义的

sensu politico政治意思上的

sensu stricto狭义的

seriatim逐条，依次

si vis pacem，para bellum如果你要和平，就做好战争的准备

sic utere tuo ut alienum non laedas使用自己的财产应不损及他人的财产

silent leges inter arma战争期间法律暂停生效

simul cum连同

sine die不定期，无限期

sine prole无后嗣

sine qua non必要条件

solutio indebiti无债务支付

solvendo esse有偿付能力

stare decisis遵照过去判例

stare in judicio (作为原告或被告)出庭

status quo现状

status quo ante bellum战前状态

status quo post bellum战后状态

sub judice法院审理中的

sub modo附有条件

sub rosa秘密地

sub silentio私下

sub suo periculo本身承担风险

sublato fundamento cadit opus基础不存在，上层机构也不能存在

subpoena ad testificandum出庭作证的传票

subpoena duces tecum命令证人携带特定文件物品到庭的传票

sui generic特殊的

sui juris具有完全的行为能力

summa cum laude以最优异的学业成绩

summum jus，summa injuria法重损害也重

super altum mare在公海上

suum cuique tribuere物归原主

T

tale quale按原状

tempus commissi delicti非法行为时间

terminus a quo开始，出发点

terra culta耕地

terra incognita未知领域

terra nullius无主地

terrae dominium finitur，ubi finitur amorum vis陆上国家的权利以其武力所及范围为限

tertius interveniens介入的第三方

testis unus testis nullus孤证不足为凭

testis causa不道德约因

tutela legitima法定监护

tutela testamentaria遗嘱建立的监护

U

uberrimae fidei以最大诚意

ubi jus，ibi remedium有权利即有补救方法

ubi jus incertum，ibi jus nullum法律不明确等于无法律

ultima ratio最后道理，最后手段

ultra vires越权

unius omnino testes responsio non audiatur单一证人的证词不足为凭

unus bellici战争前途

ut dictum如所指示

ut infra如下所述

uti possidetis保留已占有物，占领地保有原则

V

vas抵押

vastum荒地

vectigalia关税

vectura货运

vi et armis用武力，用暴力

vice versa反之亦然

vide infra参见下文

vide supra参见上文

vis fluminis水力

vis major不可抗力

viva voce口头

volenti non fit injuria对同意者不构成损害

vox emissa volat，litera scripta manet口说无凭，写下来才算数

vox populi舆论，人民的呼声
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