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前　言

本书是作者在多年理论教学和外贸工作实践的基础上取得的研究成果，以全面、新颖、翔实的材料为支撑，对英文合同的文本作了较为全面系统的论述。

本书的写作以三条线展开：第一条线是英文合同的语言特点，论述了英文合同的语词特点、语法和修辞特点以及合同文本制作的特点。第二条线是英文合同条款的法律属性，论述了这些条款的法律属性，其中不仅包括12条合同一般条款和9条合同常见条款，而且涵盖了其他同类著作极少涉及的14条合同特殊条款。第三条线是合同的分类方式，与前面两条线平行，内容涉及国际货物贸易合同、国际技术贸易合同、国际服务贸易合同，提供了10种英文合同样本，并为每一种样本配以具体深入的评析，读者可以领略其独特的风格。

以上三条线的论述分别以若干合同条款为基础，读者不仅可以从知识的理性层面全面认识英文合同，而且还能从文本的感性层面了解英文合同的全貌，实现理论与实践的统一。

借此机会，作者感谢本书参考文献中的作者以及向本书提供英文合同样本的有关单位和人员。没有他们的帮助，本书设计的“全面、新颖、翔实”的特点是无法实现的。
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第1章　英文合同概述

1.1　合同基本知识

1.1.1　合同的定义

一般认为，合同是经济贸易活动的书面交易证明。但是，世界各国对于合同的定义不尽相同。我们不妨先看看世界一些主要国家对于合同的定义。

美国的《合同法重述》对合同的定义是：“合同是一个承诺或者一系列承诺。对于违反这种承诺，法律给予救助，或者法律以某种方式承认履行这种承诺是一项义务。”

法国的《民法典》第1101条对合同的定义是：“合同是一人或数人对另一人或数人承担给付某物、做或者不做某事的义务的一种合意。”

德国的《民法典》第305条对合同的定义是：“依照法律行为设定债务或者变更法律关系的内容者，除法律另有规定外，应当依照当事人之间的合同。”

我国的《民法通则》第85条对合同的定义是：“合同是当事人之间设立、变更、终止民事关系的协议。依法成立的合同，受法律保护。”

由此可见，无论是我国的合同，还是英美法系国家的合同，或是大陆法系国家的合同，虽然各自表述的具体方式和重点有所不同，但是大体上都包括以下三个特征。

第一，合同是双方的民事法律行为，不是单方面的民事法律行为。合同至少涉及双方当事人，而且双方当事人的意思表示必须一致，合同方能成立。如果双方当事人的意思不一致，就不能达成协议，合同也就不能成立。这是合同的基本法律特征。

第二，订立合同的目的是为了产生某种民事法律上的效果，包括设立、变更、终止当事人之间的民事法律关系。

第三，合同是合法行为，不是违法行为。依法订立的合同受到法律保护，违法订立的合同不受法律保护、并且在法律上无效。

1.1.2　合同的成立

合同是当事人之间意思表示一致的结果。各国合同法都认为，意思表示一致必须有双方当事人就同一标的交换各自的意思，从而达成一致的协议。意思表示可为明示的，也可以为默示的，即可以从当事人的行动来推定他们的意思。法律把订立合同的意思表示分别称为要约和承诺。如果一方当事人向对方提出一项要约，而对方对该项要约表示承诺，在双方当事人之间就成立了一项具有法律约束力的合同。

要约（offer）是一方向另一方提出的愿意按照一定的条件与对方订立合同、并含有一旦要约被对方承诺时即对提出要约的一方产生约束力的一种意思表示。提出要约的一方称为要约人（offeror），接受要约的一方称为受要约人（offeree）。要约可以用书面形式作出，也可以用口头或行动作出。一项有效的要约必须符合以下要求：

（1）要约必须表明要约人愿意按照要约中所提出的条件同对方订立合同的意旨。

（2）要约的内容必须明确、肯定，也就是应该包括拟将签订的合同的主要条件；一旦受要约人表示承诺，就足以成立一行对双方当事人均有约束力的合同。

（3）要约必须传达到受要约人才能生效。要约对要约人具有约束力，而对于受要约人一般说来没有约束力。

承诺（acceptance）是受要约人按照要约所指定的方式，对要约内容表示同意的一种意思表示。要约一经承诺，合同即告成立。一项有效的承诺应具备以下条件：

（1）承诺必须由受要约人作出。受要约人包括当事人本人及其授权的代理人。

（2）承诺必须在要约的有效期内发出。如果要约规定了有效期，则必须在该期限内承诺；如果要约未规定有效期，则必须在“依照常情可期待得到承诺的期间内”（大陆法）或者在“合理的时间内”（英美法）承诺。如果发出承诺时间迟于要约的有效期，则不是有效的承诺，而是一项新的要约，须得到原要约人的承诺后才能成立合同。

（3）承诺必须与要约的内容相一致。承诺传递的方式必须符合要约提出的要求。在以书信、电报作出承诺时，英美法认为承诺一经投邮立即生效，合同即告成立。我国也采用投邮生效的惯例。德国等极少数国家采用“到达生效”的做法。

有些国家（如英、美、法等国）的法律要求，一项在法律上有效的合同，除了当事人之间意思表示一致以外，还必须具备另一个要素，英美法称为“对价”（consideration），法国法称为“约因”（cause）。英美法在解释对价的含义时，强调在当事人之间必须存在“我给你是为了你给我”这一利益对等关系，即彼此间要提供“相互给付”（counterpart）。法国法认为约因指当事人产生该项债务所追求的最接近和直接的目的（immediate and direct purpose）。

一般说来，各国法律对合同有效成立的要求主要有以下几项：

（1）当事人之间必须达成协议，这种协议是通过要约与承诺而达成的。

（2）当事人必须具有订立合同的能力。

（3）合同必须有对价或合法的约因。

（4）合同的标的和内容必须合法。

（5）合同必须符合法律规定的形式要求。

（6）当事人的意思表示必须真实。

1.1.3　合同成立的方式

关于合同订立的形式，《联合国国际货物买卖合同公约》第11条规定：“买卖合同无须以书面订立或证明，在形式方面不受任何其他条件的限制，买卖合同可以用包括证言在内的任何方法证明。”该公约的这一规定，主要是为了适应当代国际贸易中越来越多地使用现代通讯方法、不一定存在书面合同的现实而订立。我国政府在核准该公约时，对这一条款提出了保留意见，坚持认为订立国际货物买卖合同必须采用书面形式。

我国《经济合同法》第3条规定：“经济合同，除即时清结者外，应当采取书面形式。”我国《涉外经济合同法》第7条和第32条规定：涉外经济合同的订立、变更和解除，都必须采用书面的形式。最高人民法院在《关于适于涉外经济合同法有关问题的解答》中，进一步明确规定：凡订立涉外经济合同未采用书面形式的，应确认其无效。

按照英国合同法，以下种类的合同必须以书面形式制定：汇票与本票合同，海上保险合同，债务承认合同，卖方继续保持占有的动产权益转让合同（Bill of Sale），转让船舶合同，保证合同，有关土地买卖或处理土地权益的合同，金钱借贷合同。

美国的法律要求下列合同必须以书面形式：不动产买卖合同，从签约起不能在一年之内履行的合同，为他人担保债务的合同，价金超过500美元的货物买卖合同。美国《统一商法典》第二篇第2—201条规定：凡金额超过500美元的货物买卖合同，除该法典另有规定外，均须以书面形式制定，否则不能向法院起诉要求强制执行。

本书将要讨论的英文合同正是基于上述各项法律的规定。以下各章节中出现的“合同”一词均指书面形式的合同。

1.2　合同的分类

合同从不同的角度可以有不同的分类方法。

从法理或法律效力的角度，合同可以分为：合同、协议、以及订立正式合同与协议之前当事人之间已经达成的具有或不具有约束力的法律文件，这些文件通常包括谅解备忘录（memorandum of understanding，MOU）、合作备忘录（minutes of cooperation）、意向性协议（heads of agreement，HOA）、框架性协议（frame agreement）、合作意向书（memorandum of agreement，MOA），意向书（letter of intent，LOI）、初步协议（preliminary agreement）、君子协议（gentlemen's agreement）、章程（articles of association，or articles of incorporation）、订单（order）、委托订单（indent）、报价单（quotation sheet）、合同（contract）。此外，国际贸易过程中出现的各种具有法律效力的商业单据也属于合同的范围。

从日常使用频率的角度，合同可以分为：买卖合同（sales contract）、公用事业合同（水、电、气、热供应合同）（contract for supply of water，power，gas，heat）、借款合同（loan contract）、赠与合同（gift contract）、租赁合同（leasing contract）、融资合同（financing contract）、承揽合同（work-for-hire contract）、建设工程合同（contract of civil engineering）、运输合同（carriage contract）、技术合同（technology contract）、保管合同（safe-keeping contract）、仓储合同（warehousing contract）、委托代理合同（agency appointment contract）、经纪合同和居间合同（brokerage contract）等。

从国际经济贸易惯例的角度，合同可以分为以下三大类：

（1）国际货物贸易类合同：经销合同（sales/distributorship contract）、独家经销合同（exclusive sales/distributorship contract）、委托代理合同（agency appointment contract）、寄售合同（consignment contract）、展览会贸易合同（exhibition show trade contract）、商品交易所期货贸易合同（commodity exchange futures contract）、易货合同（barter contract）、互购合同（reciprocal/parallel trade contract）、回购（补偿贸易）合同（buy-back/compensation trade contract）、抵消贸易合同（offset trade contract）、拍卖合同（auction trade）、进料加工贸易合同（contract of processing with imported materials）、定牌生产合同（OEM，Original Equipment Manufacturing contract）、设计代工合同（ODM，Original Design Manufacturing contract）等。

（2）国际技术贸易类合同：合资经营企业合同（joint venture contract）、许可证贸易合同（license trade contract）、专利转让合同（patent transfer contract）、专有技术转让合同（know-how transfer contract）、商标合同（trademark contract）、出版著作合同（book publication contract）、版权合同（copyright contract）、技术合作合同（technical cooperation contract）等。

（3）国际服务贸易类合同：来料来件来样（“三来”）加工贸易合同（contract of processing with customer's materials/parts/samples，OEM）、物流合同（logistics/transportation contract）、招投标合同（bidding contract）、工程承包合同（works undertaking contract）、旅游合同（tourism contract）、贷款合同（loan contract）、保理合同（factoring contract）、福费庭合同（forfaiting contract），抵押合同（mortgage contract）、租赁合同（leasing contract）、信用证合同（letter of credit contract）、仓储合同（warehousing contract）、技术咨询合同（technical consultation contract）、外包合同（outsourcing/subcontracting contract）、风险投资合同（venture capital contract）、股权转让合同（share transfer contract）、合伙合同（partnership contract）、人事代理合同（human resources agency contract）、商品房屋买卖合同（contract for sale of commodity houses）等。

本书后面各章节即是参照上述第三种分类方法（即根据国际经济贸易惯例）进行编排和论述。

1.3　合同的文本形式

从法律效力的角度，合同文本的形式包括：正式合同、购货／销售确认书、协议、备忘录、意向书、订单、委托订购单。此外，还有国际贸易流程中具有法律效力的商业单据。

从文本篇幅和写作的角度，合同文本的形式一般表现为四种类型，这也是初学者尤其应该学习和掌握的形式。

第一种类型是购货／销售确认书（sales confirmation）、订单（order）、委托订单（indent）。这几种合同文本通常非常简短，实际上就是一个表格，适用于非常熟悉和信任的买卖双方，或者适用于金额较小、且技术性能不高的进出口商品贸易。有些国际贸易业务人员干脆就把这些合同本文形式称为“执行单”，因为这些合同的简单形式就是根据可能的情况为了减少文牍麻烦，加快办事流程。

第二种类型是国际贸易流程中具有法律效力的商业单据。多数商业单据的篇幅只有一页，但是有些重要单据（例如信用证和海运提单）除了一般规定的栏目外，往往还附加文字条款，显得十分慎重。

第三种类型是正式合同和协议。前文提及的备忘录和意向书作为成交合同，在我国实际对外贸易活动中极少采用。正式合同和协议是国际贸易各个领域中最常见的形式，无论商品贸易、服务贸易、或者小规模技术贸易都可以采用。这类文本一般都有比较正规的格式，篇幅通常是几页至十几页，行文规范。合同文本的基本构成包括约首、正文条款和约尾。正文条款部分通常包含一般条款、常见条款、以及特殊条款。

第四种类型是大型的正式合同。这类合同文本主要适用于大型技术合同、成套设备合同、国际工程承包合同。这些大型合同涉及的内容繁多，合同期限较长，通常包括会谈纪要、批准文件、合同正文（一般条款、常见条款、特殊条款）、技术规范、工程图纸、工程数量表、以及其他相关文件。其文本形式常常呈现为厚厚的若干册书，少则几百页，多则成千上万页，甚至数以吨计。

以上依据篇幅和写作特点划分的合同文本，是本书从第三章起将主要论述的内容。本书在第七章里将提供上述合同文本的部分样本。

【思考与练习】

1．什么是合同？合同有哪些特点？

2．合同成立的基本过程和必要条件是什么？

3．我国《涉外经济合同法》对合同成立的方式有什么规定？

4．目前大体有哪些种类的合同？

5．合同文本的形式有哪些？


第2章　英文合同的语言特点

没有从事对外经济贸易工作的人或没有接触过外贸合同的人，一般不大注意和了解英文合同的语言及其特点。但是，随着我国对外开放的深入和我国正在成为世界贸易大国，越来越多的人将会参与到国际经济贸易的工作中。因此，学习、研究并掌握英文合同及其语言特点就是十分必要的。

翻开英文合同，随意浏览几页，就会发现：英文合同的语言，因其特有的法律适用范围或语境，显然不同于人们较为熟悉的文学英语、新闻英语，甚至与科技英语也不尽相同。在文学作品和新闻报道中，我们能看到各种修辞格的运用，如：叠韵、半谐音、近音词连用等语音修辞格，拟人、夸张、提喻、隐喻等词义修辞格，层递、倒装、反衬、重复、头韵、移就、错格、轭式搭配等句法修辞格。而这些修辞手段在合同英语里很少使用。

从历史方面看，英国等西方国家推行合同法律制度源远流长，合同英语中自然会保留某些历史文献的痕迹。从文体方面看，合同是正式的法律文件，合同英语的文体就属于正式文体。从语用方面看，合同英语涉及经济贸易的具体事宜，内容繁杂，读者和作者都应具备较为广泛的知识视野，注意了解和学习合同语境下的英语特点。

2.1　英文合同的语词特点

英文合同中的语词不同于文学作品中的语词。文学作品中的语词讲究生动、传神，而合同英语的语词显得正式、庄重、准确，一般不运用文学中通常的词义修辞格。英文合同的语词经过长期发展，具有下列特点。

（1）准确明晰、概括性强，一般不用comparatively，essentially，basically，generally，roughly，maybe，perhaps这类模棱两可的语词。

（2）参考词（referential words）居多，即名词、动词等较多。一般较少使用形容词和副词等情感性的语词（emotional words），因为在讨论法律问题的时候人们是不会随意抒发感情的。

（3）长词较多，例如：adaptability，applicability，diversification，internationalization，specialization，specification，standardization等。

（4）好用书卷语词，冷落常用语，这恐怕是合同英文读起来让人感到生僻或严谨的原因。例如：change→variation，approve→sanction，study→scrutiny，carry out→implement，以及herein，therein，hereof，thereof，hereto，herewith，whereby等。

（5）专业术语众多，这一点是文学语词和新闻语词无法比拟的，例如通常谈论金属，只提到metal，iron，steel就行了，而在技术合同里，iron一词可能会具体到sow（铁锭）、balckwork（铁锻件）、gavelock（铁杆）、ferrous powder（铁粉）、ferrouchromium（铁铬合金）、ferrosilicon coke（铁焦）等等。

（6）动作行为常用名词形式来表达，例如：enforcement of the quality control（实行质量控制），execution of the Contract Works（实施合同工程），consecutive application of the American patent（连续申请美国专利）。

此外，英文合同的语词在行文中还呈现下列文体特点。

（1）重叠使用同义词。为了强调某些重要概念和意思，英文合同习惯重叠使用同义词，例如：made by and between（由……签订），the terms and conditions of the Contract（合同条件），only and solely（唯一），disputes and discrepancies（冲突），mailed or dispatched（送达）。

（2）忌讳使用代词。虽然在日常英文及新闻和文学作品中人们频繁使用代词来指代前文已经提到的名词、动词和句子，但是在英文合同文件里一般不使用代词（部分语法关系代词除外）来指代其他名词、动词和句子，目的就是为了保证读者对合同法律条款的准确理解，防止出现歧义。

（3）重复名词、动词。由于（2）的原因，英文合同宁可重复一些重要的名词、动词和句子，不惜牺牲行文中语句的通顺流畅，以保证合同条款的准确性。

下面，读者通过对英文合同语词的分类分析，可以进一步认识英文合同语词的特点。

2.1.1　英文合同的名词

名词是我们为了识别世界上的人、事物等而给予他们的名称。合同英语名词多为正式用语或书卷语，其来源是古希腊语和古拉丁语，因为在英国和西方国家的历史上希腊语和拉丁语曾经长期占据统治地位。另外，当看到英文合同中出现的一些日常词汇时，必须注意理解它们在合同中的具体含义。下面，举例论述合同英语名词的特点。


例1
 ：construction

The headings and marginal notes in these conditions shall not be deemed part thereof or be taken into consideration in the interpretation or construction
 thereof or of the Contract.

〈阅读提示〉construction在日常生活中解释为“建设”，在本条文中，construction是一个法律用语，应理解为“对某事或某行为的陈述、解释、说明”。

〈参考译文〉

本合同条件中的标题和旁注不应视为合同文本的一部分，在合同条件或合同本身的理解或解释中也不应考虑这些标题和旁注。


例2
 ：consent

When Party A claims to cancel this contract due to force majeure
 , and the contract is thus cancelled with Party B's consent
 , it shall bear Party B's traveling expenses thus incurred; and when Party A fails to provide any valid reason to cancel this contract, it shall bear the traveling expenses thus incurred to Party B and pay the breach penalty to Party B as stipulated in this contract.

〈阅读提示〉在表达“同意，准许”的意思时，consent是比较正式的用法，而在日常生活中，一般会用agreement或者permission。

〈参考译文〉

聘方因不可抗力事件要求解除合同，经受聘方同意解除合同后，受聘方离华费用由聘方负担；聘方若无故解除合同，除负担受聘方离华费用外，还应当向受聘方支付违约金。


例3
 ：damages

Subject to the conditions hereinafter set forth, Corporation will indemnify and protect the Purchaser against any payments made by Purchaser in discharge of its liability, excluding any liability for consequential or incidental damages
 as enumerated in Article 14 hereof (Limitation of Liability) resulting from any in fringement or claim of any infringement of any American patent, but no other patent or rights, by the equipment
 purchased hereunder, except that Corporation's only patent indemnity with respect to accessories, equipment or parts which are not manufactured exclusively to Corporation's detailed design shall be that specif ically set forth in paragraph (b) hereof.

〈阅读提示〉尽管damages的词形与damage极为相似，但两者的含义却不同。前者damages是法律用语，意为“赔偿金”，而后者damage是普通名词，意为“损失，破坏”。阅读和翻译这个语词必须格外小心。

〈参考译文〉

公司将按以下所规定的条件，保护买方免予承担因按本协议购买设备而侵犯或被指控侵犯美国专利（非其他专利或权利）的任何赔偿责任，本协议第14条（责任范围）所罗列的间接损害或意外损害责任除外，只属公司所有，且涉及没完全按公司设计详图制造的附件、设备或零件的专利保护由本条第2款另行具体规定。


例4
 ：prejudice

Without prejudice
 to the submission of reports as specified under the Contract, the Contractor shall render any additional reports as to the progress of the Services at such time or times, and in such form as the Project Manager may reasonably require.

〈阅读提示〉此处的prejudice是法律用语，并不能解释为日常生活中一般性的“偏见”（如著名小说Pride and Prejudice）。在此，prejudice的意思是“损害”，进而转译为“影响”。

〈参考译文〉

在不影响提交本合同规定的报告情况下，承包人应就本服务项目的进展情况，按照项目经理合理要求的时间和方式，另行提交报告。


例5
 ：assignment

After the assignment
 of the equity interests, the Assignee shall recognize and accept the contracts, memorandum and articles and appendixes of the original A Company, and shall assume and execute all the rights, obligations and liabilities of the Assignor in A Company.

〈阅读提示〉assignment在日常用语中指“分配、指派的任务”，在美式英语中要表达“教师指定学生要完成的作业”时，也常用assignment这个词。在英文合同中，assignment则具有“转让”的含义。

〈参考译文〉

上述股权转让后，受让方承认原A公司的合同、章程及附件，愿意履行并承担原转让方在A公司中的一切权利、义务及责任。

2.1.2　英文合同的动词

动词是用来表示状态或动作的词。就时态而言，英文合同的动词在大多数情形下使用一般现在时，但也常常使用shall do or will do等表示命令和意愿的句式。英文合同中出现的动词都是比较正式的。即使表达的是常见的意思，也习惯采用“大词”（大约相似中国的文言）或一些比较专门的词语。下面，我们将简单地举例说明。


例6
 ：undertake

Where the surety of a suretyship of joint and several liability and the creditor have no agreement on the term of suretyship, the creditor shall, within six months from the date of maturity of the principal debts, have the right to demand that the surety undertake
 suretyship liability. If the creditor does not demand that the surety undertake suretyship liability during the term of suretyship agreed in the contract or provided by the preceding paragraph, the surety shall be relieved of the suretyship liability.

〈阅读提示〉undertake是一个正式用语，意为“承担，接受”。在日常生活中，我们表达“承担，接受”的意思时，一般会用take up或者accept。与undertake相似的另一个词是assume。

〈参考译文〉

连带责任保证的保证人与债权人未约定保证期间的，债权人有权自主债务履行期届满之日起六个月内要求保证人承担保证责任。在合同约定的保证期间和前款规定的保证期间，债权人未要求保证人承担保证责任的，保证人免除保证责任。


例7
 ：reimburse

Both parties agree to open letters of credit in favor of each other, i. e. Party A will open, at regular intervals, long term letters of credit in favor of Party B to pay by installments the total cost of the machines and auxiliary equipment provided by Party B; whereas Party B will open sight letters of credit in favor of Party A to pay the products to be delivered by Party A. Party A shall pay for the total cost of the machines and auxiliary equipment with the money remitted by Party B as reimburse
 ment for the products to be delivered by Party A. In case the sum to be paid by Party B fails to cover the value of the long-term letters of credit opened by Party A, the difference shall be made up by Party B by paying that much to Party A in advance, before the long-term letters of credit are due, to enable Party A to reimburse
 on time the long-term letters of credit it opens. The payment of the long-term letters of credit opened by Party A is based on Party B's opening a sight letter of credit under the provisions and on its paying the advance required herein. Thus, Party B warrants, guarantees and covenants that it will open the letters of credit and pay the advance as provided herein.

〈阅读提示〉reimburse是正式用语，表示“偿还欠款”。通俗的说法是pay...back，return。reimburse的名词形式为reimbursement。此外，recompense，refund，remunerate也表示“偿还欠款”，可用来替换reimburse。

〈参考译文〉

由甲乙双方对开信用证。即由甲方分期开出以乙方为受益人的远期信用证，分期、分批支付全部机械设备的价款；乙方开出以甲方为受益人的即期信用证，支付补偿商品的货款。甲方用乙方支付补偿商品的货款，来支付全部机械设备的价款。当乙方支付的货款不能相抵甲方所开的远期信用证之金额时，其差额部分由乙方用预付货款方式，在甲方所开的远期信用证到期前汇付甲方，以便甲方能按时议付所开的远期信用证。甲方所开的远期信用证的按期付款，是寄托在乙方按规定开出即期信用证及按规定预付货款的基础上。乙方保证按规定开出信用证及预付货款。


例8
 ：waive

After considering the current status of Party B's business, Party A agrees to waive
 the RMB 50 million Yuan of the total RMB 220,756,777 debt that Party B owes to Party A. As of the date of this Agreement, Part B shall have no obligation to repay to Party A any capital or interest under the aforesaid debt and shall have no liability for such debt.

〈阅读提示〉waive是正式用语，含义为“宣布放弃权利”。翻译成中文时，可以采取意译为“豁免、免除”（即我方放弃对于对方的某项权利）。在日常用语中，一般用state or declare that we give up the right of这个动词加宾语从句的形式。

〈参考译文〉

甲方鉴于乙方目前的经营状况，决定无任何条件地豁免乙方所欠其220756777元人民币总债务中的5000万元人民币债务，从即日起乙方将不必向甲方归还该债务项下的任何本金及其利息，也不必就该债务承担任何责任。


例9
 ：purchase

In case the joint venture company entrusts Party B to purchase
 equipment on overseas market, the personnel appointed by Party A shall be invited to take part in the purchasing.

〈阅读提示〉purchase适用于经销合同的正式文本，表示“购买”或“采购”。在日常用语中，特别是口语中，表达“购买”的意思时，使用的多半是buy或shop这二个词。此外，与purchase类似的语词还有procure，source。

〈参考译文〉

合营公司委托乙方在国外市场选购设备时，应邀请甲方派人参加。


例10
 ：render

Party B shall observe Party A's work system and regulations concerning administration of foreign experts and shall accept Party A's arrangement, direction, supervision and evaluation in regard to his/her work. Without Party A's consent, Party B shall not render
 service elsewhere or hold concurrently any post unrelated to the work agreed on with Party A.

〈阅读提示〉render是一个有多种含义的用语，在本例句中它的意思是“给予”，相当于日常用语中的give这个词。除此之外，render还含有“致使”的意思，这时，它相当于cause这个使役动词。

〈参考译文〉

遵守甲方的工作制度和有关外国专家的管理规定，接受甲方的工作安排、业务指导、检查和评估。未经甲方同意，乙方不得兼任与甲方无关的其他职务。

2.1.3　英文合同的形容词

形容词是人们用来修饰名词的语词。它可以描述事物的大小、质量、形状外观等。英文合同中所使用的形容词大多数是描述事物的抽象性质和特征的。它们的一些用法在通俗语言中很少涉及，显得专门化。下面将简单地举例说明英文合同中形容词的特点。


例11
 ：due

If grasslands under ownership by the whole people that are assigned to collectives for long-term use are to be used for state construction, due
 compensation shall be paid to the collectives concerned and proper arrangements made for the productive pursuits and livelihood of herdsmen with reference to the provisions of the Regulations Concerning Land Requisition for State Construction.

〈阅读提示〉due作为形容词的正式用语时，表示“应有的、适当的”。在日常生活中要表达相同的意思时，可以使用proper，correct或者suitable。此外，这个词可以作为名词，其复数dues表示“应该缴纳的费用”，如the Party dues（党费），the university dues（学费）。

〈参考译文〉

国家建设使用集体长期固定使用的全民所有的草原，参照《国家建设征用土地条例》的规定，给予适当补偿，并妥善安置牧民的生产和生活。


例12
 ：material

Subject to the provisions of this section, the assured must disclose to the insurer, before the contract is concluded, every material
 circumstance which is known to the assured, and the assured is deemed to know every circumstance which, in the ordinary course of business, ought to be known by him. If the assured fails to make such disclosure the insurer may avoid the contract.

〈阅读提示〉material在日常用语中，多以名词的身份出现，表示“材料”。在本例中，material则是形容词，表示“重要的”，相当于important或essential。

〈参考译文〉

除本条的规定外，在签订合同前，被保险人必须向保险人告知其所知的一切重要情况。被保险人视为知道在通常业务过程中所应知晓的每一情况。如果被保险人未履行该告知义务，保险人即可宣布合同无效。


例13
 ：alleged

No alleged
 modifications or amendments hereto shall be binding on the parties unless it is set out in writing and signed by authorized signatories of both parties to the Contract.

〈阅读提示〉alleged是一个正式用语，表示“据称的，所谓的”。在日常生活中要表达“所谓的”意思时，可以使用so-called这个复合词。

〈参考译文〉

除非采用书面形式并由合同双方的授权代表签署，否则任何针对本合同的所谓变更或修改对双方均不产生法律约束力。


例14
 ：prior

The Borrower shall repay the loan in accordance with the status of its cash. The Borrower shall inform the Lender the repayment amount and date prior
 to making the repayment. The Borrower shall be obliged to repay the principal and related interests on due date without any condition.

〈阅读提示〉prior是一个形容词正式用语，常与另一个介词to连用，组成一个表示时间先后的介词，意思是“在某时间或某事之前”，多用于英文合同等正式文本。日常生活中的用语before不宜在这种场合使用。

〈参考译文〉

借款人应视自己的资金状况归还贷款。借款人应在履行还款之前通知借出人还款的数额及日期。借款人应无条件于到期日归还本金及相应的利息。


例15
 ：pertinent

The enterprise shall determine the amount of estimated debts in the light of the direct expenditure pertinent
 to the restructuring.

〈阅读提示〉pertinent在本条款中的意思为“相关的，切题的”，常常与to组成一个介词短语，表示“与某事相关”。在通俗用语中，常用的是apt，relevant，fitting，related，relating。

〈参考译文〉

企业应当按照与重组有关的直接支出确定预计的负债金额。

2.1.4　英文合同的副词

副词主要是用来修饰动词的，但是也能够修饰形容词、其他副词、名词、介词短语，也用来表示方式、地点、时间等。英文合同中出现的副词数量不算多，但往往有特殊的意义，与日常生活中的用法不完全一致，请读者细心区别。下面对这类副词做一个简单的举例论述。


例16
 ：duly

Party B, a limited liability corporation duly
 incorporated and valid existing under the applicable laws and regulations of the People's Republic of China, hereby agrees to accept such authorization and entrustment by Party A hereunder whereby to sell the valves of all specifications within the territory of China pursuant to provisions described herein.

〈阅读提示〉duly从due而来，它在本条款中的含义是“正当地，适当地”。在日常生活中，要表达相同意思时，可以使用properly，suitably，appropriately。

〈参考译文〉

乙方系一家依据中华人民共和国法律、法规设立的有限责任公司，愿意接受甲方的授权和委托，按照本合同之约定在中华人民共和国境内销售各类阀门产品。


例17
 ：severally

In the absence of an agreement on the proportion of suretyship, the sureties shall be jointly and severally
 liable. The creditor may demand any one of the sureties to undertake all suretyship liability, and every surety shall have the obligation to ensure all of the creditor's rights.

〈阅读提示〉severally在此处的含义为“各自地”。它是一个表示方式的副词，由它的形容词形式several加-ly构成。several在日常用语中一般解释为“几个”，它作为正式用语的时候，含义就发生了改变，意为“各自的，不同的”。

〈参考译文〉

没有约定保证份额的，保证人承担连带责任，债权人可以要求任何一个保证人承担全部保证责任，保证人都负有担保全部债权实现的义务。


例18
 ：hereto

The name, type, specifications, unit as well as price of the methanechloride (hereunder referred to as the Product) are as provided for in Appendix A as attached hereto
 which is to be reached by related parties hereto
 in writing through friendly negotiation.

〈阅读提示〉hereto用于正式文体或法律文本中，基本意思是“加于此”。它在本例句中的含义是to this contract or agreement，即“加于本合同之上”，分别作状语和定语。

〈参考译文〉

二氯甲烷（以下称产品）之名称、品种、规格、单位、价格由双方届时以书面形式在本合同之附件一中约定。


例19
 ：otherwise

A member need not attend a general meeting to vote. He may appoint a proxy. A proxy is the appointing member's agent when it comes to voting; he may speak at the meeting on the member's behalf. However, a proxy may not vote except on a poll unless the articles provide otherwise
 .

〈阅读提示〉otherwise这个副词是一个书面用语，表示“从其他方面说”，英文合同中翻译为“另有”。普通文体里一般用on the other hand，in the other sense来代替otherwise。而且，这个词常常出现在条件状语从句中，位置一般在末尾。

〈参考译文〉

股东成员不必参加大会投票，他可以指定一名代理人。代理人是该指定成员的投票代表，可以在股东大会上代表该成员发言，但是代理人除了参加选举投票外不得参加其他投票，除非股东大会章程另有规定。


例20
 ：hereof/thereof

Any dispute or controversy arising under, out of, or in connection with or in relation to this Contract, and any amendments hereof
 , or thereof
 , shall be determined and settled by arbitration to be held in Thailand in accordance with the rules then effective for arbitration then available in the Thailand, using a panel of three arbitrators, and otherwise in accordance with the applicable law.

〈阅读提示〉本条款里的两个词hereof和thereof在词性上是副词，但是在行文里实际起到了形容词的作用，修饰前面的名词amendments。这两个词的基本意义相同，仅仅有近处和远处的方向区别，意思是“这里的”和“那里的”。它们在本例句中宜翻译为“本合同”及“本修改本”。

〈参考译文〉

因本合同及本修改本而发生的或与其相关的任何争议、纠纷，应当通过在泰国进行仲裁的方式，依照生效的泰国仲裁规则进行确认和解决。仲裁庭由三人组成，或按有关适用法律进行。

2.1.5　英文合同的介词

介词，或称前置词，放在名词、代词、动名词前，用来表示它所连结的两个事物间的关系。英文合同中的介词与其名词和动词相似，大多数只在书面语中出现，而且常常出现复合介词词组。下面对其作一个简单的举例介绍。


例21
 ：notwithstanding


Notwithstanding
 the provisions of Article 91 of these Regulations, when a business establishment in charge of consolidated tax filing fails to compute the taxable income of different business establishments appropriately on a separate basis, the local tax authorities may make reasonable apportionment of the taxable income among these business establishments, under their respective proportion of business income, costs and expenses, assets, the number of staff and workers, or the amount of wages.

〈阅读提示〉notwithstanding从字母数量就可以判断它是一个正式用语，含义为“尽管”。在日常生活中，常用anyhow，in spite of来表达“尽管”的意思。

〈参考译文〉

虽有本细则第九十一条的规定，负责合并申报缴纳所得税的营业机构不能合理地分别计算各营业机构的应纳税所得额时，当地税务机关可以对应纳税所得总额，按照营业收入比例、成本和费用比例、资产比例、职工人数或者工资数额的比例，在各营业机构之间合理分配。


例22
 ：by and between

This Contract is made by and between
 the Buyer and the Seller, whereby the Buyer agrees to buy and the Seller agrees to sell the undermentioned commodity subject to the terms and conditions stipulated below.

〈阅读提示〉by and between是英文合同中的一个常用的复合介词短语，这个结构的作用是表明了合同是由“哪两方”当事人签订的。如果当事人超过两方，则可以使用介词短语by and among，如：This agreement is made by and among the following four parties the date of October 29, 2009, in Beijing。

〈参考译文〉

买卖双方同意按下述条款购买／出售下列商品并遵照下列条款和条件签订本合同。


例23
 ：upon

The Party B shall request his bankers to open an Irrevocable Letter of Credit in favor of Party A upon
 receipt of Party A's confirmation of this order.

〈阅读提示〉在这个例句中，upon的含义为“一旦……就……”，“当……时”，后面可以接名词、代词、动名词，在英文合同中广泛使用。在日常会话中可以用一个短语directly after、as soon as或when来表达相同的意思。

〈参考译文〉

一旦收到甲方关于此项订货的确认后，乙方便要求其银行开立以甲方为受益人的信用证。


例24
 ：pertaining to

Licensee agrees that the articles covered by this agreement shall be of high standard and of such style, appearance and quality as to be adequate and suited to their exploitation to the best advantage and to the protection and enhancement of the Name and the good will pertaining thereto
 , that such articles will be manufactured, sold and distributed in accordance with all applicable Federal, State and local laws, and that the same shall not reflect adversely upon the good name of Licensor or any of its programs or the Name.

〈阅读提示〉pertaining to是正式用语，表示“关于”，在英文合同中常与后面的介词宾语结合而构成句子的定语。在日常生活中，常用about或have a connec tion with来表达“关于”的意思。在本条款中，pertaining thereto的意思是“与此相关的”。

〈参考译文〉

被许可方同意协议产品将符合高标准，其式样、外观和质量将能发挥其最好效益，将保护并加强商标名誉及其代表的信誉。同时协议产品的生产、出售、分销将遵守适用的联邦、州、地方法律，并不得影响许可方、其计划及商标本身的名声。


例25
 ：by virtue of

Licensee hereby agrees that its every use of such name shall inure to the benefit of Licensor and that Licensee shall not at any time acquire any rights in such name by virtue of
 any use it may make of such name.

〈阅读提示〉by virtue of是一个复合介词词组，也可以说成in virtue of。这个短语的含义是“因为”，不能随意从个别词语判断该词组与道德有关。在日常用语中，可以用as a result of来表达相同的含义。

〈参考译文〉

被许可方同意其对商标的使用不损害许可方的利益，而且不因为其使用该商标而取得关于商标的任何权利。

2.1.6　英文合同的连词

英文合同的连词在功能上与普通连词是一样的。这里讨论的连词主要是指从属连词，即连接不同的从句、以组成主从复合句的那部分连词。英文合同连词的选词范围与普通文体不同，例如，在普通文体里常用的when，while，as，because，so that等连词，就很少出现在合同里。英文合同连词也表现出合同文体的庄重性和严肃性。


例26
 ：in the event


In the event
 the Principal terminates this Contract in whole or in part, as provided in this clause, the Principal may contract, upon such terms and in such manner as the Principal deems appropriate, works similar to those so terminated, and the Contractor shall be liable to the Principal for any excess cost for such similar works.

〈阅读提示〉本条款开始的句子使用连词in the event，作用相当于when。不过，in the event的第三个词是名词event，因而严格地讲，event之后应该加上一个代词that，才能连接其后的同位语从句。可是，英语合同起草人已经习惯了省略这个代词。这样，in the event不仅在功能上，而且在形态上也等同了when。此外，在英文合同条文里，普通连词where也可以相当于in the event。

〈参考译文〉

当委托人终止本合同的部分或全部时，委托人可以依照本合同规定，采用委托人认为妥当的方式，依照终止的本合同类似规定，另行发包合同，承包人应对委托人发包类似工程而支出的额外费用承担责任。


例27
 ：should


Should
 any dispute arise between the contracting parties, it shall be settled through friendly negotiations. But if there is no agreement to be reached, the disputes arising out of the execution or performance of this contract shall be submitted by the parties for arbitration. Arbitration shall be conducted by China International Economic and Trade Arbitration Commission in Beijing in accordance with its procedure rule. The award given by he Arbitration Commission shall be final and binding upon both parties. The fees for arbitration shall be borne by the losing party.

〈阅读提示〉普通英文句子里，表示“如果”就用if。而在本条款中，should原本并不表示“如果”，它是条件状语从句if any dispute should arise的省略和倒装形式，不过久而久之，这个词就在合同和法律英语中代替if了。合同中表示“如果”的连词还有in case that，provided that。

〈参考译文〉

如果合同各方发生争议，应通过友好协商解决。达不成协议的，应由合同方将执行合同当中发生的争议提交仲裁解决。仲裁应由中国国际经济贸易仲裁委员会在北京依照其仲裁规则进行。仲裁委员会的裁决为终局性的，对双方产生约束效力。仲裁费用应由败诉方承担。


例28
 ：insofar as


Insofar
 as the Guarantors or their assets should at any time be or become entitled to any immunity, whether characterized as sovereign immunity or otherwise, from any set-off, legal action or proceeding, whether in Hong Kong or elsewhere, to enforce or collect upon this guarantee (including immunity from service of process, immunity of any of its property from attachment prior to entry of judgment and from attachment in aid of execution, or from execution upon a judgment), each of the Guarantors hereby expressly and irrevocably waives any and all such immunity to the maximum extent permitted by applicable law.

〈阅读提示〉insofar as在此是一个连词，它的原意是“达到什么程度”，英文解释为：to the extent that，之后它带一个同位语从句，不过这样直接理解不便于翻译。在实际法律业务中，鉴于该连词后面的从句里有should一词，可见其有假设的意图，所以可以理解为“假如”。

〈参考译文〉

假如，无论何时，保证人或其财产有权豁免、有权因债务抵消、法律诉讼或法律程序而免于执行或取得本保证合同债权的（包括免于送传票、免于诉前财产保全、免于保证执行的财产保全、经判决而免于执行），无论是否属于主权豁免，无论是否位于香港，保证人均特此明确而不可撤销地放弃任何相关法律赋予的最大豁免权。


例29
 ：where


Where
 in the context it appears appropriate, the word "import" of the singular meaning includes the plural meaning and vice versa, and the word of one gender includes both other genders, and the words denoting natural persons, including corporations, firms, partnerships, or trusts or other entities, and all such words are to be construed interchangeable in that manner.

〈阅读提示〉where在普通文体里常常充当引导定语从句的关系副词，而在本条款里却引导一个独立的地点状语从句。不过，这个词在此不能翻译成“在哪里”，可以理解为“在什么情况下”或“如果”。另外，wherever也可与where交替使用。

〈参考译文〉

无论“出口”这个词适时出现在合同的哪个位置，使用单数的语词包括复数，反之亦然；采用某性别的语词包括别的性别；代表自然人的语词同时包括法人、商行、合伙人、托拉斯或其他实体。所有上述语词如上相互解释。


例30
 ：notwithstanding that

Each Guarantor agrees to be bound by this Guarantee notwithstanding that
 any party who was intended to execute or be bound by this Guarantee may not do so or be effectually bound in accordance with its terms, and notwithstanding that
 this Guarantee may be invalid or unenforceable against any other parties hereto for whatever reason.

〈阅读提示〉notwithstanding这个词作为介词在上一节介绍过了，但是它与代词that在这里组成一个新的连词“尽管”。这个词在意义上与although和though相同，不过它的构词方式显示了很明显的语用特征，表明它专门用于法律文件。

〈参考译文〉

尽管希望签署并遵守本保证合同的一方可能因本保证合同规定而无权签署、对其无约束力，尽管本保证合同可能因故对其他保证人不生效、无强制执行效力，但保证人均同意遵守本保证合同。

2.2　英文合同的语句特点

英文合同是正式的法律文件，其语体也属于正规的书面语。为了使语句结构更加严密正式，更有逻辑性，细节更加突出，从而更具有法律效果，使其可以界定何时何地在何种情况下以何种方式规定合同双方行使的权利或履行的义务，避免出现瑕疵和纰漏，从而在出现争议时，更能保护双方，英文合同中的句子多用长句，其动机就是希望将一个特定话题的相关信息放在一个结构相对完整的单元里。事实上，句子的长度本身可能不是句子难以理解的主要原因，而是往往与长度并存的高度复杂性。

英文合同的长句，主要分为并列复合句和主从复合句，因此对复合句的研究有助于更好地理解英文合同。这里说的复合句，具体是指：

1）由并列连词连接的并列复合句，这一类句子一般来说更容易理解，不过有时候也会在合同条款里出现很长的较为复杂的并列复合句；

2）由从属连词连接的主从复合句，这类句子是我们阅读、翻译、起草英文合同文本时的主要障碍，也是本节讨论的重点。

按照从句在句中充当的某项语词成分的功能，主从复合句可分为名词性从句、形容词性从句和副词性从句。按照从句在句中充当的某项语法成分的功能，主从复合句可以分为主语从句、表语从句、宾语从句、定语从句、同位语从句和状语从句。其中，定语从句还可细分为限定性定语从句和非限定性定语从句，包括同位语从句；状语从句可细分为表示时间、地点、原因、方式、目的、条件、让步、比较、结果等多种从句。

就英文合同的语句特点看，英文合同频繁使用定语从句和状语从句（尤其是条件状语从句和结果状语从句），其内部用词往往较多且复杂，形成长句或难句。状语从句出现的位置颇具特点：以连词if，in case that，in the event that，as，whereas引导的条件状语从句和以where引导的地点状语从句，其位置往往出现在整个主从复合句的前面，形成“圆周句型”（periodic sentence），以强调后面主句的内容。而以to the extent that，the same manner that引导的结果状语从句和方式状语从句，其位置则常常出现在整个主从复合句的后面，形成“松散句型”（loose sentence）。

在时态运用上，英文合同的语句相对简单，主要使用一般现在时态和一般将来时态。这个特点与其法律性质是相符合的，因为合同的功能主要是规定未来的事物。

在语态运用上，英文合同大量使用被动语态，并且常使用包含情态动词的被动句，以便表达法律责任。这一点与科技英文是相同的，而与普通英文书信及报刊杂志有显著不同。

在语气运用上，英文合同一般使用陈述语气，基本不使用虚拟语气和祈使语气。这一点与英文文学作品和新闻报道显得泾渭分明。人们签订合同就是为了完成某一项实在的交易，双方都必须有诚意才走到谈判桌前，因而合同中的条件状语从句均应视为真实条件句，不可看作虚拟条件句。此外，合同是正式法律文件，表达某一方必须履行法律责任时，一般采取“shall＋do”的句型，不会使用日常口语里的祈使句。

在修辞手法运用上，英文合同远不如英文文学作品和新闻报道那么生动、形象、活泼，这也符合法律文件的严谨、庄重的特点。语音修辞手法（如叠韵、半谐音、近音词、连用）和语词修辞手法（如拟人、夸张、提喻、隐喻）在英文合同里是完全不使用的。语句修辞方面，英文合同会呈现少数几种修辞手法，例如：倒装、重复、层递等。

在本节中将按照经纬交叉的方式，即以语词功能为经线，以语法功能为纬线，对英文合同里常见的语句用法进行分类讨论研究。除此之外，还将研究上述从句以外的特殊句型。

2.2.1　名词性从句

名词性从句，顾名思义，这一类从句在整个复合句中所起的作用相当于一个名词。名词性从句可以充当主从复合句的主语、宾语、表语及介词的宾语。下面是对在句中充当主语、宾语、表语和介词宾语的名词性从句分别举例进行论述分析。

1）充当主语的名词性从句

例31

It is a condition of the said shareholders agreement that the Guarantors execute and deliver this Guarantee in favor of the Company simultaneously upon the signing of the said shareholders agreement by the parties hereto.


〈阅读提示〉这个主从复合句中，从句部分是that the Guarantors execute and deliver this Guarantee in favor of the Company simultaneously upon the signing of the said shareholders agreement by the parties hereto，它实际上是句子的主语，也就是主语从句。由于该从句较长，采用了形式主语it，而将真正的主语置于句末，以平衡句子结构，避免“头重脚轻”。

〈参考译文〉

作为上述股东协议的前提条件，股东协议当事人一经签署上述股东协议，保证人应同时向公司签署并提交保证合同。

例32


Whether or not the words "without limitation" are expressly stated in any particular instance in this Contract
 does not relieve the Contractor of any reliability for accidents and incidents arising from the execution of the Contract Works.

〈阅读提示〉在这个主从复合句中，没有用通常的it充当先行词，而是直接使用由Whether引导的主语从句。这样做使得句子显得完整，但对于中国读者增添了一定的理解困难。读者首先应该找出主语从句的全部词语，再寻找主句的谓语动词，方能理解全句。在此，从Whether or not至in this Contract就是充当本句主语的主语从句，does not relieve是全句的谓语，在此之后的是宾语以及介词宾语等诸多附加成分。读者切忌不能将主语从句里的谓语动词are stated当成全句的谓语。

〈参考译文〉

无论本合同内任何条款是否明确声明了“没有限制”均不能解除承包人对于执行合同时所发生事故的任何责任。

2）充当宾语的名词性从句

例33

In the case of carriage by sea or by more than one mode of transport including carriage by sea, banks will refuse a transport document stating that the goods are or will be loaded on deck, unless specially authorized in the credit.


〈阅读提示〉本句中的动词state表示“正式地阐明”，以现在分词形式出现。that the goods are or will be loaded on deck充当stating的宾语，因此是一个充当动词宾语的名词性从句。本复合句中含有多个不同类型的从句。在In the case of carriage by sea or by more than one mode of transport including carriage by sea中，In the case of引导了一个条件状语从句。a transport document stating that the goods are or will be loaded on deck充当动词refuse的宾语。unless specially authorized in the credit中，连词unless引导的是一个条件状语从句。

〈参考译文〉

如属海运或多种类型运输中包括海运，除非信用证特别授权，否则银行将拒受注明货装舱面或将装舱面的运输单据。

例34

The Parties acknowledge that they intend to establish a mutually beneficial relationship, to this end, they will strive to resolve the disputes through amicable negotiation.


〈阅读提示〉动词acknowledge意为“承认”，后面可以直接加上名词，也可以“be acknowledged as＋表示身份的名词”形式出现，还可以引导“动词＋-ing”形式，或者引导一个由that引导的从句。在本例句中，动词acknowledge之后出现了一个由that引导的从句that they intend to establish a mutually beneficial relationship，该从句是一个充当宾语的名词性从句。在从句内部，另外还有一个并列复合句。

〈参考译文〉

双方承认他们将建立一个互利互惠的关系，为此他们将努力通过友好磋商的方式解决争议。

3）充当表语的名词性从句

例35

One of the main reasons for such termination is that the Tenant's employee(s) occupying the said premises is required by the Tenant to move to another city or country to fill in another post (and which shall not be of a temporary nature) or such employee shall leave the employment of the Tenant.


〈阅读提示〉表语从句就是充当表语的句子，用来说明主语是什么或者怎么样，放在系动词后面。可接表语从句的系动词有be，look，seem，sound，appear等。在本例句中，表语从句由that引导，其中从句部分是由or构成的并列复合句。在英语合同中，表语从句经常用来陈述某一种情况的发生，翻译时，一般可先译主句再译从句。

〈参考译文〉

终止协议的原因是，居住在出租房的承租方的员工被承租方派往另外一个城市、国家就任另一职务（此类情形不得为临时性的），或该员工辞去承租方职务的。

例36

Now the Condition of the above-written Guarantee is that if the Contractor shall duly perform and observe all the terms provisions conditions and stipulations of the said Contract on the Contractor's part to be performed and observed according to the true purport intent and meaning thereof or if on default by the Contractor the Guarantor shall satisfy and discharge the damages sustained by the Employer up to the amount of the above-written Guarantee, then this obligation shall be null and void but otherwise shall be and remain in full force and effect but no alteration in terms of the said contract or in the extent or nature of the Works to be executed completed, and defects therein remedied thereunder and no allowance of time by the Employer or the engineer under the said Contract nor any forbearance or forgiveness in or in respect of any matter or thing concerning the said Contract on the part of the Employer or the said Engineer shall in any way release the Guarantor from any liability under the above-written Guarantee.


〈阅读提示〉该例句是一个主从复合句，一气到底，所以显得很长。它有一个that引导的表语从句，而that引导的表语从句内部又有两个并列的if从句，从句里的主句从then this obligation shall be null and void开始。第一个if从句所陈述的情况是履行合约，而第二个if从句所陈述的情况是违约，句中but所引导的but no alternation under the above-written Guarantee并列句是对保证人的义务做了具体限定。

〈参考译文〉

兹将履行上述书面保证书的条件规定如下：如果承包人切实履行并遵守所签署的上述合同中规定的承包人一方按合同的真实旨意（实际目的）、意图（向）和含义所应履行和遵守的所有条款、条件及规定或者如果承包人违约，则保证人应赔偿业主因此而蒙受的损失，直至到达上述保证金额，届时，本保证书所承担的义务即告终止，否则保证书仍保持完全效力，但所签合同条款的改变或对工程的施工、完成及根据合同修补其缺陷的性质和范围的任何变更，以及业主或工程师根据上述合同给于的时间宽限或上述工程师方面对上述合同有关事宜所做的任何容忍或宽怒，均不解除保证人所承担的上述保证书规定的义务。

4）充当介词宾语的名词性从句

例37

This Technical Agreement involves delivery by Party A to Party B of a set of secret technical documents of how the Product concerned thereof are conceived, designed, manufactured in as delicate details as possible for Party B's personnel to be aware of and then to command.


〈阅读提示〉在本句中，介词of后所接的从句how the Product concerned thereof are conceived, designed, manufactured in as delicate details as possible for Party B's personnel to be aware of and then to command就是介词宾语从句。因此翻译时，因后面的从句较长，本句可以顺势分为两部分处理，如：甲方应提交给乙方什么资料，该秘密技术资料应说明什么内容等。

〈参考译文〉

本技术协议包括甲方应向乙方提交一套秘密的技术文件，该文件应详细说明本合同项下的产品是如何构思、设计、并制造出来的，描述细节应尽可能详细，足以让乙方员工理解并掌握。

例38

If damages of the goods are found, or the specifications and/or quality are not in conformity with the stipulations in this Contract, except when the responsibilities lies with Insurance Company or Shipping Company,
 within 15 days after arrival of the goods at the port of destination, claim against the Seller, or reject the goods according to the inspection certificate issued by China Commodity Inspection Bureau.

〈阅读提示〉本句中，介词except后面所接的when the responsibilities lies with Insurance Company or Shipping Company部分就是一个介词宾语从句。except多数时候后接名词或代词，后接从句的情况在普通语料里较少，但在法律和技术英语文件里经常出现。翻译时可以顺势，也可以放在句子前面。

〈参考译文〉

如发现货物残损或规格、数量与合同规定不符，除保险公司或轮船公司的责任外，买方须在货物到达目的港后十五日内凭中国商品检验局出具的检验证书向买方索赔或拒收该货。

2.2.2　形容词性从句

形容词性从句，又称关系从句，因为这类从句的关系代词或关系副词除了连接主句和从句之外，还在从句内部充当一个语法成分。这类从句在复合句中起的作用与形容词相似。根据关系从句在句中的具体作用，可以把它们划分为定语从句和同位语从句两大类。

定语从句的作用是提供有关主语或宾语的关键的、标志性的信息。定语从句又可分为限制性定语从句和非限制性定于从句。限制性定语从句是对先行词的限定，是先行词不可缺少的部分，去掉它主句意思往往不明确；非限制性定语从句是先行词的附加说明，去掉了也不会影响主句的意思，它与主句之间通常用逗号分开。

同位语从句的作用是提供有关主语或宾语的次要的、补充性的信息。

法律合同英语文献里，经常大量出现这类定语从句或同位语从句，有的时候句子很长，从句中又套从句，显得很复杂。这也是法律合同英语阅读和翻译的重点和难点。

1）限制性定语从句

例39

If these are versions of any part of the Contract which are written in more than one language, the version which is in the ruling language stated in the Appendix to the Tender shall prevail.


〈阅读提示〉在该例句中存在着两个限制性定语从句，在if引导的从句中，限制性定语从句which are written in more than one language修饰限定先行词versions，其中versions有一个后置的限定性短语of any part of the Contract。在主句中，限制性定语从句which is in the ruling language和stated in the Appendix to Tender共同修饰the version。在合同中，为了规避争议，特定话题的信息会共同出现在一个完整的单元里，因此核心词语会出现相对多的限定成分，翻译时，切忌遗漏信息，在不至于造成译文生硬拗口的情况下，应该尽量与原文风格保持一致。

〈参考译文〉

合同任何一部分的文本采用两种以上文字订立的，应当以投标书附录中写明的主导文字订立的文本为准。

例40

"Appendix to the Tender" means the completed pages entitled the appendix to the present tender which are appended to and from part of the Letter of Tender.


〈阅读提示〉在例句中，限制性定语从句which are appended to and from any part of the Letter of Tender与completed及entitled appendix to tender共同修饰the pages，从句中套从句，显得很复杂，如果在翻译中，将三者都处理成前置定语，那么译文中“的”必然过多，译文翻译就会拗口，因此有必要进行适当的拆分和调整，但是前提是拆分翻译时不能改变原来句子的意思。因此在本例翻译时，将定语从句在译文里另外断句翻译。

〈参考译文〉

“投标书附录”是指名为投标书附录的已经含有文字的文页，这些文页附在投标函后并构成该投标函的一部分。

2）非限定性定语从句

例41

The Seller shall not be held responsible for delay in shipment or non-delivery of the goods due to Force Majeure, which might occur during the process of manufacturing or in the course of loading.


〈阅读提示〉关系代词which引导非限定性定语从句which might occur dur ing the process of manufacturing or in the course of loading, which在从句中充当主语。为避免产生歧义，整个关系从句紧跟在了它所指代的事物之后。在本句例子中，关系代词which代替的是表示事物的主语名词Force Majeure，整个关系从句修饰的是名词Force Majeure。

〈参考译文〉

在货物制造和装运过程中，由于发生不可抗力事故致使延期交货或不能交货，卖方概不负责。

例42

No work shall be carried out on the Site on locally recognized days of rest, or outside the normal working hours stated in the Appendix, unless:

(a) the work is unavoidable, or necessary for the protection of life or property or for the safety of the Works, in which case the Contractor shall immediately advise the Engineer.


〈阅读提示〉在本例中，in which case引导一个非限制性定语从句，其意相当于in that/this case，意思是“如果那样／这样的话”，在从句中起状语的作用。整个非限制性定语从句只是对原文起补充信息的作用，因此在翻译时亦可单独成句翻译。对句中unless的处理方法，除了参考译文中的转折式分列条件“但有下列情形除外”之外，亦可在译文开头以总起式句式翻译为“除有下列情形外”。

〈参考译文〉

当地公认的休息日或投标附录书中写明的正常工作时间以外的其他时间不得在现场工作，但有下列情形除外：

（1）该工作是保护生命或财产，或者维护工程安全所不可避免或必需的。在此情况下，承包商应当立即通知工程师。

3）同位语从句

例43

The invalidity, or what is not to be achieved as per the terms hereof
 , in whole or in part, of any term of this Agreement does not affect the validity of the remainder of the Agreement.

〈阅读提示〉在本例中，可以看到，The invalidity和what is to be achieved as per the terms hereof是两个并列的名词短语，第二个短语what is to be achieved as per the terms hereof是用来进一步说明第一个短语The invalidity的，它们同时充当句子的主语。从语法关系看，第二个短语是第一个短语的同位语。

〈参考译文〉

本合同任何条款之一部分或全部内容的无效性，即根据本协议的条款不能取得成效的事实，不影响合同剩余部分内容的有效性。

例44

A judicial determination that any provision of this Agreement is invalid, in whole or in part
 , shall not affect the enforceability of those provisions unaffected by the finding of inability.

〈阅读提示〉在本例中可以看到，从句that any provision of this agreement is invalid in whole or in part是用来进一步说明主语A judicial determination的。本句的谓语动词是shall not affect。理解同位语从句的要点是：看that与主语的关系，即that在此仅仅是一个连接词，在其后的从句里不担当语法成分的功能，同位语从句与前面的主语形成平行而互补的语义关系。这是同位语从句和定语从句的区别之处。

〈参考译文〉

如本合同条款中一部分或全部被法院判决无效，则不影响其他有效部分条款的执行效力。

2.2.3　副词性从句

在主从复合句中，因副词在大多数情况下充当语法上的状语，所以副词性从句也常常称作状语从句。根据状语从句在复合句中起的不同作用，状语从句分为九大类，它们分别是：时间状语从句、地点状语从句、条件状语从句、让步状语从句、比较状语从句、原因状语从句、结果状语从句、方式状语从句和目的状语从句。下面对这九种状语从句分别举例论述。

1）时间状语从句

例45

If the technical documents are found lost, damaged, or mutilated during air transportation, Party B shall supply Party A free of charge with a second set of the documents within the shortest time possible but not later than thirty days after it has received from Party A the written notice.


〈阅读提示〉本复合句在最后部分包含了一个由after引导的时间状语从句after it has received from Party A the written notice。引导时间状语从句的从属连词除了after之外，比较常见的还有before，since，while，as soon as等。在英文里，时间状语的位置比较灵活，可以在句首、句中或句末，而在汉语里，时间状语习惯上前置于所修饰的动词，因此英译汉时，需调整时间的位置。

〈参考译文〉

若技术资料在空运中丢失、损坏或残缺，乙方须于收到甲方书面通知之日起三十天内尽快免费向甲方重新提供该技术资料一套。

例46

The Buyer shall pay the Seller US ＄ 350,000 within 20 days when the Bank of China has received the following documents from the Seller and found them in order
 , but not earlier than 12 (twelve) months after the date the Contract Plant for the first time reached 95% of guaranteed capacity of the whole Contract Plant according to the guaranteed quality indices as per Annex VI to the Contract or 65 months after the date of signing the contract, whichever is earlier.

〈阅读提示〉我们在例45中提到，英译汉时需将英文中的时间前置以符合汉语习惯，但是这并不意味对于英文中的时间状语的调整都必须如此，应视具体情况而定。例如，本例是一个较为复杂的时间状语从句when the Bank of China has received the following documents from the Seller and found them in order，该从句界定了买方付款的时间，而but后面的部分是对该时间的补充说明，同时语义上有转折关系，翻译时如果机械地将如此冗长的状语原封不动地译成汉语并按照汉语行文习惯置于谓语的动词之前，就会使译文显得拖泥带水，难以达意。因此，翻译此句时可以采用化整为零的手法，将表示补充内容的较长部分转换成汉语的并列句，并将原文中时间状语所修饰的谓语部分的核心，即“支付款项”移植为并列句的主语。

〈参考译文〉

买方须于中国银行收到卖方下列单据，并经审核证实无误后的20天内向卖方支付350000美元，但此款项的支付不得早于合同设备第一次达到附件四所规定之质量保证指标的95％以后的12个月，或本合同签字后的65个月，以早到的日期为准。

2）地点状语从句

例47

Subject to this section, where an order is made under section 12AA in respect of pecuniary resources or property a non-guilty person holds
 , this person may, within 28 days after the date of making the other, appeal against the other of the Court of Appeal.

〈阅读提示〉阅读例句后可以看到，句中包含一个由连词where引导的地点状语从句where an order is made under section 12AA in respect of pecuniary resources or property a non guilty person holds。句中还含有一个插入的介词短语within 28 days after the date of making the other作主句谓语的时间状语。短语in respect of意为“关于”或“涉及”。

〈参考译文〉

在符合本条的规定下，凡法庭根据第12AA条对并非被定罪的人持有的金钱资源或财产作出命令，该人可在命令作出的日期后28天内就该命令向上述法院提出上诉。

例48


Where the Contract provides for successful performances but is indefinite in duration
 it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party.

〈阅读提示〉在英文合同中的where和普通英文中的where的意义差别比较大，在英文合同中，where引导的状语从句，常用来限定合同“当事人在什么情况下应为或不为什么事”，译为“在……情况下”、“当……时”或“……的”（相当于汉语中的“的”字结构）。本例句的结构比较复杂，where引导的状语从句Where the contract provides for successful performances but is indefinite in duration。主句it is valid for a reasonable time but unless otherwise agreed包含着由but引导的并列从句，意义上构成转折；后面的并列谓语may be terminated at any time by either party是被动语态，翻译时应调整为中文习惯的主动句式。

〈参考译文〉

合同规定连续履行，但没有确定履行期限的，该合同在合理时间内有效，但除双方当事人另有约定外，任何一方当事人可以随时终止合同。

3）条件状语从句

例49


If no written objection is raised by either party one month before its expiry
 , the Contract will be automatically extended for another year.

〈阅读提示〉本例句包含了一个由连词if引导的条件状语从句If no written objection is raised by either party one month before its expiry，连词if在句中意为“假如”。如果if引导的条件从句中使用的是现在时，而主句中使用的情态助动词是will，那么整个复合句中所陈述的是“发生可能性非常大的事件”。

〈参考译文〉

在期满前一个月，如果合同双方没有提出书面异议，本合同将自动延长一年。

例50

No inference shall be raised by the enactment of the Act of March 3, 1933 (ch. 202, 47 Stat. 1431), that the sections of the Revised Statues repealed by such Act were in force or effect at the time of such enactment, in case that, however, any rights or liabilities existing under such repealed sections shall not be affected by their repeal.


〈阅读提示〉在英文合同中，条件状语从句包含三大常见的类型：（1）if，should，in case，in the even of等所引导的表示假设的条件状语从句；（2）provided that引导的表示先决条件的状语从句；（3）except，with the exception that，in the absence of，unless等所引导的表示例外情况的条件状语从句。

在本例句中，in case that引导先决条件的从句any rights or liabilities existing under such repealed sections shall not be affected by their repeal。连词或引导词provided that的含义其实相当于if。在条件状语从句中，provided that这样的措辞有助于渲染英文合同的法律性，句子的语意重心在从句上，换句话说，从句所表达的信息相对而言比较重要。

〈参考译文〉

不得根据1933年3月3日制定的法律（第202章第47条第1431款），推定修订后的成文法中被上述法律废止的条款在上述法律制定时有效：但按照被废止的条款享受的权利和承担的责任不受其废止的影响。

4）让步状语从句

例51


Whereas Party B is likely to incur errors or misconduct concerning the execution of the Contract which may result in any damage to other parities or property or the Contract Works
 Party A will fully have full consideration of their case and effect consecutive payment in the case of Party B's correction of the misconduct in due time and proper manner unless otherwise found consciously made.

〈阅读提示〉阅读本例句后可知道，该复合句中含有一个让步状语从句Whereas Party A is likely to incur errors or misconduct concerning the execution of the Contract which may result in any damage to other parities or property or to the Contract Works。连接词whereas在本例中的意思是“虽然”，表示与主句的意思相反。特别要注意的是，这里的whereas不能理解为“鉴于”（合同的导言往往那样开头）。此外，让步状语从句还可以由下列连词来引导：although，though，even though，while，no matter how，even if等。在一个复合句中，让步状语从句所表达的意思往往与主句所表达的意思形成对照。在本句末尾还有一个in the case of引导的条件状语。

〈参考译文〉

尽管乙方可能在施工中造成其他人员、财产、或合同工程的损失，只要不是有意所为，甲方将充分给予理解并待乙方及时而恰当地改正后继续付款。

例52

Unless otherwise agreed the term F. O. B. (which means "free on board") at a named place, even though used only in connection with the stated price
 , is a delivery term under which the Seller is held responsible for going through formalities for the transport of the consignment under the Sales Contract.

〈阅读提示〉句中不仅包含了一个条件状语从句unless otherwise agreed以及定语从句which means“free on board”，还包含了一个由even though引导的让步状语从句even though used only in connection with the stated price。本句的主语是the term F. O. B，而谓语动词及表语is a delivery term放置在让步状语从句之后，所以要读完整个句子后才能判断全句意思。三个从句对FOB条款进行了解释和规定。其中，under which所引导的定语从句起到了补充说明交货条件的作用。

〈参考译文〉

除当事人另有约定外，指明地点的FOB条款（即“运输工具上交货”）即使只写明价格时使用，也是交货条款。依据该条款卖方有义务办理合同项下货物的运输手续。

5）比较状语从句

例53

You shall rest assured that the Contract signed by your corporate representative be mailed to us for reciprocal signing of the Contract by our corporate representative not later than we will notify our governmental authorities concerned of that and submit the signed document for final ratification at the end of the next month.


〈阅读提示〉比较状语从句，顾名思义，它所引导的句子往往包含“比较”之意。本例句就包含一个典型的比较状语从句not later than we will notify our governmental authorities concerned of that for final ratification at the end of the next month。这种典型的比较状语从句常用more...than，less...than等“形容词＋than”的句式。此外，比较状语从句的结构还有同级比较形式，一般是as＋形容词＋as，not so...as...，not as...as...

〈参考译文〉

贵方应确保由贵方法人代表签署的合同文本邮寄至我方会签，时间不得晚于我方于下月底之前向本国政府有关部门通报此件并报其最后核准。

例54

During the period, when force majeure happens, either side shall respectively bear its own loss incurred thereby and make every attempt to diminish the loss as possible as it can.


〈阅读提示〉这是同级比较的从句。本例句所包含的同级比较状语从句as possible as it can中，两个as作用不同，前一个as是副词，在主句中说明所比较内容的程度；后一个as是连词，它所引导的从句通常是省略形式，本例句中的比较状语从句省略了make every attempt to diminish the loss。在比较状语从句中，类似的省略可以经常看到，表示两个人和事物在性质、特征等方面相似或相等，即相等的比较。

〈参考译文〉

不可抗力及其影响期间，不可抗力及其影响给任何一方带来的损失由各方自己负责，并尽量减少损失。

6）原因状语从句

例55

Any and all payments under this Guarantee shall be made free and clear of any restriction, counterclaim, set-off, deductions or withholdings (except to the extent required by law) seeing that the payments may be contingently deduced due to any tax or expenses charged, imposed, levied, collected, withheld or assessed by any person.


〈阅读提示〉在例句中，seeing that the payments may be contingently deduced due to any tax or expenses charged, imposed, levied, collected, withheld or assessed by any person构成原因状语从句。seeing that已经在习惯上成为了英语连词，意思是“鉴于”、“由于”。在英语合同中，用来表达“原因”的结构不仅包括as，for，since，because等引导的从句，还包括由on account of，because of，due to，attributable to，by virtue of等引导的介词短语。

〈参考译文〉

鉴于支付款项可能被他人征收、收取、代扣、评定了税费而抵押，本保函特规定所有付款不得设定限制条款，存在反诉、抵销、抵扣、代扣代缴，法律另有规定者除外。

例56

I am a suitable purchaser to these shares under the California Limited Offering Exemption because:



1. I am a director, officer or promoter of the corporation, or because I occupy a position with the corporation with duties and authority substantially similar to those of an executive officer of the corporation.


........

〈阅读提示〉例句中包含有两个由because所引导的原因状语从句，它们在语义上是平行的，但第一个because所包含的原因是从总体上来解释的，用来解释该声明的所有原因，而第二个because则仅限于第一项解释而言。其中，第一个because所引导的原因状语从句包含because I am a director，officer or promoter of the corporation；而第二个because所引导的从句部分包括because I occupy a position with the corporation with duties and authority substantially similar to those of an executive officer of the corporation。在原因状语从句中，because所引导的从句一般都是直接、重要的原因。

〈参考译文〉

根据加利福尼亚股票发行免税规定，我有资格购买这些股票是因为：

1．我是公司的经理、高级管理人员或发起人，或我在公司的任职、职责和权力几乎等同公司的行政负责人。

……

7）结果状语从句

例57

Section 5. Basket. Buyer is entitled to seek indemnification under this Article only when the aggregate of its Indemnifiable Losses exceeds ＄ 200,200, in which case Seller and Parent Corporation shall indemnify Buyer pursuant to this Article to the extent that Seller and Parent Corporation consider as reasonably high as 80% of the total Losses incurred thereby.


〈阅读提示〉结果状语从句是用来描述结果的从句。本例结果状语从句的连词为to the extent that，基本意思是“达到何等程度／结果／效果”，法律条款常用这种句型表示法律的效果或结果。翻译时，不必拘泥于表面文字，可以另起一句使表达更简洁；如果与谓语翻译成一句，往往文句冗长，读起来不通顺。

〈参考译文〉

第五条　起赔金额

仅在“应赔偿损失”累计金额超过二十万美元时，买方有权寻求本条项下的赔偿。此时买方及其母公司应当根据本条规定向买方赔偿“应赔偿损失”，赔偿金额最高可达卖方认为合理的总损失金额的80％。

例58

The indemnity, release, hold harmless, defend and protect obligations assumed in Article XX
 shall apply in respect of the full liability of the indemnitee for claims, notwithstanding the indemnitee may be entitled to contribution thereto from any other person and notwithstanding such liability may relate to negligence of a third party, provided in such event the indemnifying party shall be fully subrogated to the rights of the indemnitee against such third party.


〈阅读提示〉本例句中包含的结果状语从句为such event the indemnifying party shall be fully subrogated to the rights of the indemnitee against such third party。它的结构是“such＋名词＋that从句”。其中，that从句中的that可以省略。因此，本例中的结果状语从句实际上是such event that the indemnifying party shall be fully subrogated to the rights of the indemnitee against such third party。除此之外，可以引导结果状语从句的还有：“so＋形容词＋that从句”，“so＋副词＋that从句”。不过，本节中两个结果状语从句的连词在法律文件中使用的频率更高。

〈参考译文〉

即使被补偿人有权从其他人处受益；即使此等责任可能与第三人过失相关，规定有“补偿、不得损害及保护”等义务的××条款仍然应当适用于他人对被补偿人索赔时被补偿人所应承担的全部责任。但是，在此等情形下，被补偿人应当将其对此等第三人行使的权利转让给补偿人。

8）方式状语从句

例59

The statutes are sometimes written in terms of presumed intention, and they are sometimes properly interpreted as imposing the same legal consequences the same manner one of the parties to a contract had made a promise in the prescribed terms.


〈阅读提示〉在英文中的方式状语从句经常由as if，as though，in the way，the way in which，in the same manner that等来引导，而在合同环境下，多用in the way，the way in which，the same manner that这几种形式。本句中的方式状语从句由the same manner引导，现代英语文件里常常省略连词that。方式状语从句所表达的内容规定了合同履行的方式，因此比较重要，即使合同双方都履行了合同，但如果方式不对，也构成违约。

〈参考译文〉

法律有时会采取推定性的术语，并且它们时常会像合同当事人在起草合同术语时所使用的承诺一样包含相同的法律后果。

例60

Except as otherwise expressly provided herein, Party A grants to Party B, to share in common with Party A, all of Party A's rights, benefits, and interests with respect to the Sublet Premises, and Party B agrees to accept from Party A and hereby assumes all of Party A's obligations and burdens under the Prime Lease with respect to the Sublet Premises, as if all of such rights and obligations were set forth herein in their entirety
 , provided that the terms and conditions hereof shall be controlling whenever the terms and conditions of the Prime Lease are contradictory to or inconsistent with the terms and conditions hereof, and provided further that those provisions of the Prime Lease which are protective and for the benefit of the Landlord shall in this Sublease be deemed to be protective and for the benefit of the Landlord and Party A.

〈阅读提示〉句中as if引导的方式状语从句as if all of such rights and obligations were set forth herein in their entirety对“转租协议”中的权利和义务进行规定。该例句比较复杂，包含有except as otherwise expressly provided herein所引导的解除条件，provided that所引导的条件从句以及which引导的定语从句。在英文合同中，provided that引导的从句如果位于句首则相当于if，而位于句末时则相当于except that。

〈参考译文〉

除非本协议中另有明确规定，“甲方”授权“乙方”和“甲方”共同享有“甲方”在“转租房屋”中的所有权利、利益；乙方同意受让并承担甲方在“主租赁协议”下就转租房屋的所有义务和负担，所有这些权利和义务视为完整规定在本协议之中，但若主租赁协议之条款和规定与本协议之条款和规定有任何冲突或不一致之处，应以本协议为准，且主租赁协议之中为保护出租人并对其有利的条款在本“次租赁协议”中应被视为保护出租人和甲方并对其有利。

9）目的状语从句

例61


In order that the newly signed Agreement concerning the establishment of the Cooperative Venture will promptly be brought into outcome,
 the Parties engaged herein shall expedite the liaison thereof and shall afford every attempt to ensure the due commencement of the foundation ceremony of the civil works thereof prior to the year 2009.

〈阅读提示〉本例的开头就是表示引导目的状语从句的连词in order that，因此本句的意图较为明显，而主句放在后面，中国读者习惯这种句型。在英语合同中，如目的状语从句位于句首，就表示这个目的非常重要。合同中的目的状语从句常由in order that，so (such)...that...等引导，其中in order that所引导的目的状语从句的位置比较灵活，可以位于句首或句末，而so (such)...that...所引导的目的状语从句一般位于句末。不过，中文一般习惯将目的状语均置于句首，英译时可以灵活处理。

〈参考译文〉

为了使新近签订的关于建立合营业企业的协议能尽快产生成果，协议各方应促成有关的联络工作，并尽一切努力保证于2009年之前本合营企业的土木工程能够如期举行奠基开工仪式。

例62

Notice of particulars of shipment shall be mailed or dispatched to Buyer at such time and by such means that the said notice shall surely be received by Buyer within seven days of shipment.


〈阅读提示〉such...that...在句中引导一个目的状语从句，其中at such tim和by such means分别充当时间和方式状语，由于该时间和方式相对模糊，所以在翻译时可以相应地以模糊的方式进行处理，在参考译文中做了统一处理，翻译为“以适当的方式”，而that部分引出目的状语部分。在英语里，为了表示客观和必须，经常采取被动语态，在本句翻译时，根据汉语的表达的习惯调整为主动语态，并将“以适当的方式”前置于主句动词前，目的状语部分因为放在句末，所以翻译为“以便”，在汉语里，表示目的的状语如果放在句子的开头，经常翻译为“为了”。

〈参考译文〉

卖方须及时以适当的方式将装运详情通知买方，以便买方在装运七天内收到该船通知。

2.2.4　特殊句型

除了前面章节所论述的各种从句之外，在英文合同中还常常可以看到一些特殊的句型：由分词引导的短语。现在有的学者认为这些短语充当了从句的作用，所以也称为分词从句。现在分词从句表示主动、伴随等情况，过去分词从句表示被动、条件。接下来，对这一句型作专门的论述。

1）现在分词从句

例63

The Contract shall be made out in Chinese language and English language, both of the two versions being equally valid.


〈阅读提示〉分词从句在复合句中的位置很灵活，可以放在主句之前，也可以放在主句之后。本例句中，由be的现在分词形式（being）引导的分词从句both of the two versions being equally valid。分词being在这里代替的是限定形式are，在这个英文合同条款里表示伴随发生的情况。

〈参考译文〉

本合同用中、英二种语言书写，两种文本具有同等效力。

例64

The Joint Venture Company may sign sales contracts with Chinese foreign trade companies, entrusting them to be the sales agencies or exclusive sales agencies, accounting for 50% of the total Product manufactured therein.


〈阅读提示〉例句中包含两个现在分词从句，分别由entrust和account两个动词所引导，但其逻辑主语不一样，entrusting的逻辑主语是the Joint Venture Company，而accounting的逻辑主语是the sale agencies or exclusive sales agencies（即Chinese foreign trade companies）。使用分词从句可以避免法律条款的文句过于冗长，也使句式灵活多样。

〈参考译文〉

本合营公司可与中国外贸公司订立销售合同，委托其代销，或由中国外贸公司包销，这两部分的比例占本合营企业所生产产品的百分之五十。

2）过去分词从句

例65


Provided that the award is granted in favor of one party,
 the Arbitration fees shall be borne by the other one as the losing party, unless otherwise specified herein.

〈阅读提示〉本例句中，provided that引导的就是过去分词从句。这个过去分词从句代替了条件状语从句，表示条件或假设。类似的过去分词连词还有given (that)，中国学生开始不太习惯这种表达法granted (that)，有时候that可以省略，分词之后直接跟从句。

〈参考译文〉

除本合同另有规定外，如仲裁结果裁定一方获胜，那么仲裁费用将由败诉一方负担。

例66

An application for the extension of the Contract period, proposed by one party and unanimously approved by the Board of Directors,
 shall be submitted to the Ministry of Foreign Trade and Economic Cooperation (Moftec) (or the examination and approval authority entrusted by it) six months prior to the expiry date of the Joint Venture.

〈阅读提示〉在本例句中，过去分词从句proposed by one party and unanimously approved by the Board of Directors充当定语，对主语进行补充说明；它是合同延期申请的首要条件，因此翻译时可将其位置调整置于句首。而时间状语six moths prior to the expiry date of the joint venture根据中文的习惯，也需要调整到位于动词前。

〈参考译文〉

经双方同意，可以在合作期满前不少于6个月向对外经济贸易部或原审批机关申请延长合同期限。

2.3　部分常见合同语词

尽管英文合同的具体内容千变万化，然而，由于它属于书面用语、法律英语必须具有一定的格式和规范，因此，在阅读英文合同时，可以看到许多固定的语句和搭配。在此，列出部分常见的合同语词供初学者学习。

1）by and between合同由双方当事人订立

This contract is made by and between the buyer and seller, in accordance with the terms and conditions stipulated below.

2）subject to决定于，依据

This contract is subject to the final approval of the governmental authorities concerned in each country.

3）Force Majeure不可抗力

In case either party that encounters Force Majeure fails to fulfill the obligation under the Contract, the other party should extend the performance time by period equal to the time that the Force Majeure will last.

4）The goods listed in... attached to the contract．商品如附件……所示．

The goods listed in Exhibit A attached to the contract are the first batch of the procurement plan of the local government.

5）expiry满期

If no written objection is raised by either party one month before its expiry, the contract will be automatically extended for another year.

6）confined to限于

The territory: confined to Zhejiang, Jiangsu and Shanghai, traditionally termed the Yangtze Delta, was considered the Paradise in the ancient China due to its mild climate and abundance of natural produce and advanced agriculture.

7）be entitled to do something有权利做某事

Should one party fail to comply with the terms and conditions of the contract the other party is entitled to terminate the contract.

8）validity有效

Party B shall undertake the sales of the above mentioned commodity during the validity of the agreement.

9）prior to在……之前

The buyer shall, 30 days prior to the time of shipment, open an irrevocable Letter of Credit in favor of the seller.

10）in case如果

In case no amicable settlement can be reached between the two parties, the case under dispute shall be submitted to arbitration.

11）it is mutually agreed that双方同意

It is mutually agreed that the goods are subject to the Inspection Certificate of Quality and Inspection Certificate of Quantity issued by the General Administration of Quality Supervision, Inspection and Quarantine of the People's Republic of China at the port of shipment.

12）be liable for对……负责

The seller shall be liable for any rust, damage and loss attributed to inadequate packing.

13）be regarded as... but not restricted to...应视为……但不局限于……

Any event or circumstance beyond control shall be regarded as Force Majeure but not restricted to fire, wind, flood, earthquake, explosion, epidemic and segregation.

14）come into force生效

This contract will come into force as soon as it is signed by the two parties.

15）null and void无效的

Should the seller fail to perform the contracted obligations 10 weeks after the aforesaid incident, the buyer shall have the right to treat the contract as null and void.

16）aforesaid上述的

The seller, in spite of the cancellation, shall still pay the a foresaid penalty to the buyer without delay.

17）in accordance with按照

This contract shall be construed in accordance with and governed by the law of P. R. C.

18）commission佣金

Party A shall pay Party B a commission of 5% on the net invoiced selling price on all orders directly obtained by Party B and accepted by Party A.

19）herein其中

During the validity of this agreement, if either of the two Parties is found to have violated the stipulations herein, the other Party has the right to terminate this agreement.

20）render提供

Without Party A's consent, Party B shall not render service elsewhere or hold concurrently any post unrelated to the work agreed on with Party A.

21）resume恢复

According to the doctor's diagnosis, Party B cannot resume normal work after a continued 30 days' sick leave.

22）abide by遵守

Both parties should abide by all the terms and conditions stipulated in the contract.

23）hereunder在下文

The contract draft hereunder is originally prepared by the Seller, but has to be mutually signed before it comes into force.

24）effect履行

Advance Payment must be effected within 30 days since the signing of the Contract.

25）in one's account由……支付

All expenses and risks shall be borne by Party X in its account.

26）be deemed被认为

The English text of this contract shall be deemed the original.

27）causes or reasons原因

Neither party shall cancel the contract without sufficient causes or reasons.

28）next of kin最近的亲属

In case of an emergency involving serious illness, accident or death of the employee, employer shall notify employee's next of kin immediately.

29）refrain from戒除

Both parties should abide by the contract and should refrain from revising, canceling, or terminating the contract without mutual consent.

30）both versions being equally valid两种文本具有同等效力

This contract is made out in English and French, both versions being equally valid.

31）joint venture合资公司

The full name of the joint venture is Dong Fang Limited Liability Company, abridged as Dong Fang Co,. ltd.

32）in proportion to按……比例

The profits, risks and losses of the joint venture shall be shared by the parties in proportion to their contributions of the registered capital.

33）assign转让

When one party to the joint venture assigns all or part of his investment, the other party has preemptive right.

34）submit提交

In case no settlement can be reached, the case under dispute may then be submitted for arbitration.

35）in the event of如果

In the event of Seller's failure to fulfill this duty, the Purchaser shall reserve the right to cancel the contract.

36）set forth规定

Nothing set forth in Section 5 or Section 6 affects the right to serve process in any other manner permitted by law.

37）relief救济

Either party is entitled to seek from any court having jurisdiction any interim or provisional relief that is necessary to protect the rights or property of that party.

38）preemptive优先的

When one party intends to assign all or part of its investment subscribed, the other party shall have the preemptive right to receive or buy it in.

39）warrant保证

Each of the parties makes warrants concerning the quality and completion of the installation works to the other party as follows:

40）whereas鉴于

Whereas, Distributor is desirous of becoming a distributor of the Products.

41）binding有约束力的

This is the final arbitration award and binding on both Contracting Parties.

42）arbitration仲裁

The arbitration shall take effect in 15 days after its issue.

43）stipulate规定

If Party B fails to dispatch the Documentation within the stipulated period to the contract, Party B shall pay to Party A in the following rates:

44）claim正式提出声明

The buyer shall make a claim against the seller on the basis of the documents at hand and the investigation of the merchandise received.

45）lodge索赔

The buyer shall have the right to lodge a claim against the seller for lesser amount of the filling and the impurity of the elements therein....

46）infringement违反

If any infringement being found, Agent shall be held responsible to undertake all reliabilities thereafter.

47）Exclusive Agent独家代理

Party A hereby appoints Party B as its Exclusive Agent in marketing the ball bearings and needle bearings supplied by Party A within the three years starting 2009 to 2011.

48）attributable to归因于

The underwriter shall be held responsible for any and all damages and losses attributable to the types of natural disasters and/or calamities on the ocean routes.

49）thereof其中

In witness thereof, this contract is signed by both the COSCO Ningbo Branch and Fashion & Forward Company.

50）duly signed已签署妥当

The agreement, when duly signed by the Parties concerned, shall remain in force for the years to be effective as from 2010 to 2012.

【思考与练习】

一、思考题

1．英文合同中的语词有哪些特点？

2．英文合同中的语句有哪些特点？

3．哪些语词给你留下了深刻印象？

4．你最熟悉英文合同中的哪些语句？

二、英文合同语词特点练习题

阅读以下合同条款，说出其中粗体字的含义。

1. Termination of the license under the provisions
 of paragraph 12 shall be without prejudice to any rights which Licensor may otherwise have against Licensee. Upon the termination of this license, notwithstanding anything to the contrary herein, all royalties on sales theretofore made shall become immediately due and payable and no minimum royalties shall be repayable or avoidable.

2. If a guaranty contract is determined to be null and void, the debtor, the guarantor or the creditor who is in default shall bear civil liability according to their respective fault.

3. Licensee shall be released
 from its obligations hereunder and this license shall terminate in the event that governmental regulations or other causes arising out of a state of national emergency or war or causes beyond the control of the parties render performance impossible and one party so informs the other in writing of such causes and its desire to be so released
 . In such events, all royalties on sales theretofore made shall become immediately due and payable and no minimum royalties shall be repayable.

4. A contract for a major state construction project shall be concluded
 in accordance with the procedure prescribed by the state and in compliance with the state-approved documents such as the investment plan and feasibility studies report, etc.

5. On the expiry of the validity term of contract, the contract shall automatically become null and void
 .

6. The obligation pertinent
 to a Contingency shall be recognized as an estimated debt when the following conditions are satisfied simultaneously:

7. Foreign trade dealers as mentioned in this Law shall, in accordance with the provisions hereof
 , cover such legal entities and other organization as are en gaged in foreign trade dealings.

8. This Note means the Note mentioned in the Loan Agreement and is entitled to all the benefits provided therein
 . This refers to the rights and obligations therein of advance payments, default and acceleration of the maturity in the event of default.

9. The developer may enter into a contract for construction project with a prime contractor, or enter into contracts for survey, design, and construction with the surveyor, designer, and constructor respectively. The developer may not divide a construction project which should be completed by one contractor into several parts and contract them out to several contractors.


Subject to
 consent by the developer, the prime contractor or the contractor for survey, design, or construction may delegate part of the contracted work to a third person. The third person and the prime contractor or the contractor for survey, design, or construction shall be jointly and severally liable to the developer in respect of the work product completed by such third person. The contractor may not assign in whole to any third person the contracted construction project, or divide the whole contracted construction project into several parts and separately assign each part to a third person under the guise of sub-contracting.

The contractor is prohibited from sub-contracting any part of the project to an entity not appropriately qualified. A sub-contractor is prohibited from further sub-contracting its contracted work. The main structure of the construction project must be constructed by the contractor itself.

10. Party A shall be unauthorized to accept any orders or to collect any account on and after
 August 18.

11. Unless
 another provision of this Agreement specifically provides to the contrary, the rights of termination as herein provide shall be in addition to all other rights and remedies which either party may have to enforce this Agreement or to secure damages for the breach hereof, and the exercise of any right of termination as herein obligation s under this Agreement accruing prior to the effective date of termination, including, but not limited to, the obligation to pay fees and any applicable royalties or to render reports with respect thereto.

12. During the continuance of this employment, the Employee shall not be employed by, be engaged in or take an interest in any other business, unless
 a prior written consent of the partners is acquired.

三、英文合同语句特点练习题

指出下列英语合同复合句中包含的从句类型，并翻译成中文。

1. What is chartered by the Seller shall be the ocean going vessel seaworthy and cargo worthy.

2. The buyer shall make sure that the auxiliaries listed in the attached technical description (offer) are available in time.

3. The Transferor is what is called a limited liability company duly incorporated and validly existing under the laws of its place of incorporation, and has all corporate power and authority to execute this Agreement, exercise the rights and perform the obligations hereunder in accordance with provisions of this Agreement.

4. The Agent covenants that it will use every reasonable diligence in executing all orders placed with it by the Company and will not, without the consent of the Company, deviate from what is instructed by the Company in regard to its or ders and shipment.

5. The Licensor shall guarantee that the Technical Documentation and Software supplied by the Licensor to the Licensee in accordance with the Contract shall be of the latest and well-proved Technical Documentation and Software which are actually used by the Licensor and the improved, modified and developed Technical Documentation and Software shall be supplied in time by the Licensor to the Licensee in the course of implementation of the Contract, without charge.

6. The Board of Directors is composed of 13 directors, of whom 8 shall be appointed by Party A, and 5 by Party B.

7. Should the joint venture company be unable to continue its operation or achieve its business purpose due to the fact that one of the contracting parties fails to fulfill the obligations prescribed by the contract and articles of association, or seriously violates the provisions of the contract and articles of association, that party shall be deemed to have unilaterally terminated the contract.

8. If the seller is to deliver a tangible document of title, title passes at the time when and the place where he delivers such documents and if the seller is to deliver an electronic document of title, title passes when the seller delivers the document.

9. Where testing is required to be witnessed by government authority, contractor shall provide with Company not less than sixteen (16) days notice to enable Company to make arrangements in a timely manner.

10. While every employee is encouraged to exercise his/her political rights and responsibilities as an individual, neither party or any employee may use resources of respective party to make any political contributions to any political party or to any person seeking political office.

11. The contract shall come into effect as soon as it is duly signed by both parties and shall remain effective for two years.

12. The Seller shall be liable for any damage of the commodity and expenses incurred as occur improper packing and any rust attributable to inadequate or improper protective measures taken by the seller in regard to the packing.

13. The Contractor shall be held responsible for maintaining the newly built highway to such extent that the Project or the highway thereof shall be maintained to such extent that the Contractor did for the same projects undertaken by it in the past.

14. The full particulars of such claim should be made in the same manner as the Buyer did in the past and forwarded by registered airmail to the Seller within 15 days.

15. In order that the performance of the contract and its appendices can be assured, both Party A and Part B shall provide each other with bank guarantees for performance of the contract within 45 days after the contract comes into effect.

16. The contract and its appendices shall come into force commencing from the date of approval of the Ministry of Foreign Trade and Economic Cooperation of the People's Republic of China (or its entrusted examination and approval authority)

17. The management office shall have a general manager, appointed by Party A, and a deputy general manager, appointed by Party B.


第3章　英文合同首部／尾部的阅读与翻译

任何一篇文章都有开头和结尾，英文合同自然也不例外。英文合同的开头和结尾在法律文件中比较正式的称呼是“约首”和“约尾”，或者是“首部”和“尾部”（the head and the tail）；其中，“首部”也有人称为“导言”。不过，正如本书第1.3节（合同的文本形式）所提示的那样，由于合同文本在国际贸易实践中的不同表现形式，其首部和尾部也就出现了不同的格式。

一般说来，本书中文本形式的第一类，即销售／购货确认书、订单、报价单这三种形式的首部和尾部非常简短明了，一看就清楚，没有通常法律条文的那种繁文缛节，因为合同文本是在两个较为信任的商业伙伴之间签订的，或者是就比较熟悉的、简单的物品签订的合同。本书中文本形式的第四类，即国际贸易流程中常见的商业单据，其附带的合同条款也具有这样的特点，甚至比第一类文本形式还要简单，连双方最后的签字都可以省去，因为单据的抬头已经写明了卖方和买方的关系和意向。

本章重点讨论的是合同文本的典型形式，即第二类和第三类合同（正式合同、大型合同）的首部和尾部。这些合同文本的首部通常包括封面、目录、前言（或称当事人）、鉴于条款和过渡条款，而尾部则包含证明条款、签名、盖章和附录。

3.1　封面和目录

封面（Cover）和目录（Table of Contents）是合同最先映入我们眼帘的文字，但并非任何合同都有这两部分。前文所述的文本形式第一类和第四类，即销售／购货确认书、订单、报价单、国际贸易流程中的商业单据，通常就没有封面和目录，因为这些合同的文本形式非常简短，往往只有一页纸，也就是一张表格，上面所有的信息一目了然。合同签订者的目的就是要尽可能减少繁文褥节，为的是办事方便快捷。只有正式合同、协议、以及大型合同才会涉及到封面和目录。有了封面与目录，合同文本就显得正式和慎重。

3.1.1　合同封面

一般说来，合同封面（Cover）并没有严格的式样，不过实践中形成了一些习惯性的做法。正式合同、协议、以及大型合同多数时候采用一张单独的封面，这样显得正式而严谨。而有些简单的合同文本全文只有一张表格，其实也可以把这张表格看作封面，它既是封面，又是正文。

例1
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〈阅读提示〉这份售货合同全文仅有两页（第2页未收录），在首页写出了合同名称、合同双方当事人、合同编号、订单编号、签订日期等通常封面上应有的项目；同时在这一页上还以非常简短的方式标示出合同内容的10项常见条款，这种填表格的形式在正式合同里通常不会采用。在第二页中（本书未录）还有一般合同条款。卖方与买方可能曾经签订过一个正式合同（见合同编号），这个合同项下可能存在许多个订单、或交货批次（见订单编号），每一批次专门签订一份售货合同，以便结算。

〈翻译要点〉

（1）由于整个合同篇幅很短，翻译时将公司名称和售货合同写在一行，这是很经济的。这是中方制定的合同，所以文本实际是中译英。

（2）除了第9条“付款条件”之外，其他条款只有一个词语，且译法较固定。如“on pallet”译成“装托盘”。

（3）第10条的意思是“由卖方按照发票金额的110％投保”，effected译成“实施”或不译出。

（4）注意翻译出最后一行的文字：“Other terms and conditions to be continued on reverse side”（其他合同条款见反面）。terms and conditions是合同术语的重复表达，英译汉时不必重复。

例2

[image: alt]


〈阅读提示〉这是一页国际土木工程承包合同的封面，前面七行英文字母是合同的标题，下面是合同当事人的名称，末端是日期。英文合同封面的书写方式与普通书信不同，它讲究逢中对称排列，全部使用大写加黑字母以示严谨。遇有介词的时候，一般将介词排成单行，其他名词或词组按照意群排成多行。末端的日期可以只写出年代和月份，不一定要写出日期，因为这只是制作时间，并不太重要；对于合同更重要的签字时间会出现在合同正文里面。

〈翻译要点〉

（1）中文习惯把当事人写在合同前面：东方公路桥梁工程公司与也门公路局。

（2）CIVIL WORKS可以译成“建设”，虽然这个术语本身的意思是“土木工程”。整个文本就是一个土木工程建设合同，讲“建设”更符合中国技术人员的习惯。

（3）CORPORATION一般可翻译成“总公司”，与另一个英语单词company相区分。英语表示“公司”的语词还有firm，business，partners，而这几个词的规模都比“总公司”更小。

（4）AUTHORITY翻译成“公路局”或“公路建设局”，不是“权威”。表示“局”的英文单词还有bureau，administration，department。

（5）因合同原文有“BETWEEN...AND...”，可以遵照中文习惯加上“某某与某某共同建设”措辞。

（6）中文译文的排列顺序与英文原文相反，即合同一词在后，定语都在前面。

〈参考译文〉
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例3
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〈阅读提示〉这是一份较为大型的技术合作协议，英文语词的排列突出显示文本中的主要术语（AGREEMENT协议，以及后面的三家公司），这是英文合同文本的习惯做法。本协议的技术合作内容涉及面广，在FOR之后出现许多个技术名词，这是大型合同的特点和不可避免的事实。对于如此多的技术术语，一般采取上宽下窄的倒三角形排列方式，极少见到上窄下宽的金字塔型排列方式。本协议涉及三个法人，因此表示协议范围的英语单词是AMONG。前两个法人公司属于协议的同一方，所以排在一组，而协议另一方只有一家公司，故在AND之后单独排列。

〈翻译要点〉

（1）第三行的前面几个术语翻译成：建设、安装、调试、试运行、营运、管理和维护。其中，TESTIGN（调试）、COMMISSIONING（试运行）、OPERATION（营运）这几个词很容易误解为一般性的意义（考试、委任、手术），它们在此是指大型技术设备引进中常见的工作程序。

（2）NATIONWIDE原意是“遍布全国”，在此可以转译为“覆盖全国的”。

TRANSMISSION和SUB-TRANSMISSION翻译为“传输”和“次级传输”。

（3）尊重目前流行的说法，SYSTEMS翻译为“网络系统”，尽管该词的原意只是系统。

（4）至于全句的翻译摆布，英译汉最好还是尊重汉语的习惯，翻译成“某公司、某公司与某公司关于何事的协议”，尽管看起来和听起来偏长一点，但显得严谨。如果把合同或协议分为两句来翻译，那看起来就不严谨，而且实际上没有人那样做。“协议”一词放在全文最后。

〈参考译文〉
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3.1.2　目录

在正式合同、协议和大型合同中，目录（Table of Contents）页紧跟在封面页之后，但是目录的页数往往在一页以上。目录的英文字母一般都是大写字母。目录的内容就是合同文本的提纲，但是目录里通常只列出合同的一级标题（章或条），最多只列出二级标题（节或款），更次级的内容标题（项、目）只是出现在合同正文里。在这一点上，英文合同文本与中文合同文本同出一辙。

例4
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〈阅读提示〉这是一个国际补偿贸易合同的目录，从篇幅看，大约有三十页，属于一个中等规模的正式合同。这个目录只能算小型目录，其中列出的条款（前言除外）仅十四条，另外再加了三个附录。这个补偿贸易合同的条款区别于一般货物贸易的合同条款，从目录上似乎看不出具体的标的（其实第一条就是标的，对于涉及到的材料和产品另行订有合同，并以附录形式列在最后），也没有包装、装运、单据等内容，但是比货物贸易合同多了补偿、定价标准、利息、技术服务、附加设备等特殊条款。从第8条到第14条是任何合同中常见的一般条款。

〈翻译要点〉

（1）“CONTENTS”翻译为“目录”，与TABLE OF CONTENTS的意义是相同的，只是后者显得更正式，可惜中文译文体现不出来，且没有任何人将后者翻译为“目录表”。目录的字号应比其他条款更大。

（2）“PREAMBLE”翻译成“前言”、“导言”或者“开场白”，甚至“当事人”，但是通常不宜翻译成“序言”（因为这个词在中文里专指著作类书籍的开头语）。

（3）第一条“TRANSACTIONS”在此指称本项补偿贸易合同的具体内容，实际上是合同的标的，因此不能简单翻译成“交易”或“贸易”了事，而应该根据合同内容表述为“贸易内容”或“贸易事宜”。

（4）第十条“WARRANTY”不宜直接翻译成“担保”或“保证”，这样在目录中显得不明确。此条款最好翻译成“履约担保”或“履约保证”，这与签订合同后常见的“履约保函”和“履约保证金”相呼应。

（5）第十一条“AMENDMENT”原意是“修订”，但在合同语言里习惯表达为“变更”（表达这个意思的语词还有changes，revision，variation，modification）。根据合同内容，这个条款最好翻译为“合同条款的变更”。

〈参考译文〉
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例5
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〈阅读提示〉这是一个大型成套设备及技术引进合同（CONTRACT OF IN TRODUCTION OF COMPLETE PLANT AND TECHNOLOGY）的目录。目录虽然只有一页，但其合同正文条款有二十六条计四十五页，加上五个附录（独立页码），总的文本页码超过一千页，足够印成几本书。这个目录的英文是TABLE OF CONTENTS，比起例4中的CONTENTS俨然更正式。前言、条款、附录的选词与例4也不尽相同。从这个目录里可以看出，除了与货物贸易合同共有的一般条款和常见条款外，还出现了一些特殊条款（如：CLAUSE TWO (SUBJECT MATTER OF SALES), CLAUSE SIX (TITLE AND RISK OF LOSS), CLAUSE SEVEN (EXCUSABLE DELAY), CLAUSE TEN (SPARE PARTS), CLAUSE ELEVEN (PATENT INFRINGEMENT), CLAUSE TWELVE (INDEMNIFICATION), CLAUSE FOURTEEN (LIMITATION OF LIABILITY), CLAUSE FIFTEEN (LICENSE TO USE PROPRIETARYSOFTWARE), CLAUSE SIXTEEN (PUBLICATIONS), CLAUSE SEVENTEEN (CONFIDENTIAL NATURE OF CONTRACT), CLAUSE EITHTEEN (PURCHASERS' PERSONNEL), CLAUSE NINETEEN (REVIEW MEETING), CLAUSE TWENTY (ASSIGNMENT)。

对于附件部分，新学习合同的读者千万别以为只是“附属”、“附带”或“不重要”之意，而是履行合同的具体技术文件和程序资料，其重要性或价值与合同正文条款相同，有些大型合同专设一项条款来明确规定这种重要性。

〈翻译要点〉

（1）“INTRODUCTION”不能翻译成一般意义上的“介绍”，在此指合同的“前言（当事人条款）”。

（2）条款2“SUBJECT MATTER OF SALES”中，前面两个语词不是指普通英文中的“主题”，而是指合同销售的主要内容（设备及其附属项目），因而可以翻译为“销售主体事项”。

（3）条款6“TITLE AND RISK OF LOSS”中，第一个语词极容易误译为“台头”，实际上在国际贸易中这个词经常指货物的所有权。

（4）条款11“PATENT INFRINGEMENT”的第二个语词意思是“违反”或“践踏”，根据中文习惯可以译成“专利侵权”。

（5）条款12“INDEMNIFICATION”的原始意思是“赔偿、免除”，但这样说就让人不明白，所以这个条款可以翻译为“免责保护”。

（6）条款15“LICENSE TO USE PROPRIETARY SOFTWARE”中，第一个语词许多人都知道是“执照”，不过那只是普通含义。在对外贸易中，这个词应译成“许可”或“特许”。第四个语词是“专有”之意，相当于know-how，但较后者更正式。

（7）附录2“SPCIFICATIONS”，对于不熟悉技术工作的翻译者，似乎有多种选择：“规定”、“规格”、“规范”、“说明书”、“明细表”等。但是涉及到技术领域，这个语词应当翻译为“技术规范”。

〈参考译文〉
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例6
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〈阅读提示〉这是一个国际土木建筑工程承包合同的目录。这类合同一般涉及的金额巨大、工期较长（一年以上）、人员众多、程序繁杂，所以合同文本及其目录反映的内容相应就更复杂。这个目录（在此已经部分省略）的实际篇幅占三页。本合同的条款众多，故除了“前言”外，合同分列为三部分：“一般条款”、“特殊条款”和附录。读者切记，附录是合同正文不可分割的部分，绝不是“次要”的代名词。因为这里的三个附录文件篇幅太长（每一个都相当于一本厚厚的书），不便与合同文本一同印刷装订，所以分开列出。

合同一般条款的作用是规定合同的基本性质、基本原则、基本程序，但是这里的一般条款相比前面列举的小型合同（如例4），已经显得更复杂更具体化了。这里的合同特殊条款是对于一般条款在实施过程中遭遇不同情况的补充说明，如遇二者发生矛盾，就以特殊条款为准（正文条款内有这种规定）。

〈翻译要点〉

（1）“GENERAL CONDITIONS”在实践中更多时候翻译为“一般条款”或“一般条件”，而不说“普通条款”。

（2）第3条“ASSIGNMENT AND SUB-LETTING”翻译为“转让与分包”，

第一个词不可理解为“指定”或“作业”，第二个词有时用“SUB-CONTRACTING”。

（3）第10条“ALTERATIONS，ADDITIONS AND OMISSIONS”翻译时可以加上“工程”或“合同”二字，使内容更加明确，译文为“工程更改、增加和省略”。

（4）第11条中“PLANT”一词不能理解为一般意义上的“工厂”，而是“设备”。

（5）第21条“DEFAULT”原意是“不作为”，在此可翻译成“违约”。

（6）第22条中的“LEGISLATION”不可直译为“立法”，似宜译为“法规”。

（7）附录3中“SCHEDULE OF QUANTITIES”，第三个词不可简单译成“数量”或“众多”，而应是“工程数量”。这个附录应译成“工程数量计算表”。

〈参考译文〉
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3.2　前言（当事人）

前言（Preamble），通常也称当事人条款（Parties），又有人称作导言或开场白（Introduction），出现在目录后的一页上，是一个合同的实质性内容的开始。其作用有两点：一是表明签订合同的各方当事人（通常是两方）的基本信息，包括合同各方的名称或姓名（the corporate or personal names of the parties to the contract）、国籍（nationality）、法定住所或者注册地（legal residence or registered office）、当事人的合法性（organized under the law of some country），在本合同中的法律地位（Party A and Party B, or Seller and Buyer, or Principal and Agent, or Emloyer and Contractor）等基本信息；二是表明签订合同的时间和地点（the date and place of signing of the contract）。如果签约当事人是自然人，往往还加上性别（sex）、护照号码或者身份证号码（passport number or ID number）、联系方式（correspondence address or telephone number）、主营业地（principal place of business）等。

小型合同或者涉及面不是很大的合同，当事人条款比较简要；而一些涉及金额巨大的、或者技术性很强的、实施过程较为复杂的合同，其当事人条款常常从一开头就显示出庄重、细致和谨慎的特点，而且所列出的内容比较细致和全面。

英文合同当事人条款的格式和语言一般比较固定，但因人而异也有一些不同之处。从英语语言的角度考察，有的前言使用一个长句表达，往往一句到底，少有标点符号（这也是最常见的一种）；另一种则使用一个短语表达；近年来有些商家采取更为简明的做法，将有关项目分别列表出示（见下文例9）。

例7

THIS CONTRACT is made and entered into in Cairo on the third day of March, 2008, by and between Tianfang Engineering Company, a corporation duly organized and existing under the laws of China with its domicile in Suzhou of China (hereinafter referred to as the e Contractor), and Dalhandasar, a company incorporated and existing under the laws of Egypt with its domicile in Cairo (hereinafter referred to as the Employer).

〈阅读提示〉这个当事人条款显得庄严和慎重，文字信息较为详尽，可以判断是一个较大型合同中使用的条款。“签订”这一意思就使用了“is made and entered into”。公司名称之后并不立即是“以下称为业主”或“以下称为承包人”，而是显示了公司的合法性（在某国建立并存续）和住所等补充信息。这个条目中不仅出现了签约双方的名称，还有双方所在国家的名称，因此这个合同显然是国际性的合同。如果同是一个国家的人，就没有必要写出国家名称，而只需写出同一国家内的两个不同地名即可。国际性合同要求尽可能详尽的信息，有客观上的需要。签约各方不生活在同一个国家，距离遥远，往往双方还没见过面，联系交流不方便。如果在执行合同的过程中需要及时联系、或者发生违约行为时，一方可以凭借这些详细信息及时联系另一方。

〈翻译要点〉

（1）为了显示合同的庄严性，起句一般翻译为“本合同由……（一方）和……（另一方）于……签订”，因为签约各方是合同的最主要信息。如若翻译为“本合同于某年某月某日在某地，按某法律或需要，由某公司和某公司共同建立”，则显得本末倒置，不够严谨。

（2）文中duly organized and existing under the laws of some country翻译为“依据某国法律正式组建并存续”，如若说成“组织和存在”就欠严谨规范。

有些合同文本在表示公司合法性时，会采用duly registered in形式，这时可以翻译为“在某国正式注册的”。

（3）文中its domicile不能说成“它的家在”，也不可直译为“它的永久性住所在”，因为任何人的居住地点都是可以改变的，实际上不可能是永久的。这里只需翻译成“其住所位于”即可。

（4）Contractor，Employer这两个词语，中国人口头上往往说成“包工头”或“承包商”、“老板”或“雇主”，带有迎奉或轻蔑之嫌。在合同文本翻译中应该表达为中立性和客观性的“承包人”和“业主”。

（5）起草英文合同时，有些时候为了显示庄严性，可以将表示“本合同”的前二个英文单词全部大写。

〈参考译文〉

本合同由天方工程公司（以下称承包人），一家依据中国法律正式组建并存续的公司，其住所位于中国苏州，和达尔罕达萨公司（以下称业主），一家依据埃及法律正式组建并存续的公司，其住所位于开罗，于2008年3月3日在开罗签订。

例8

THIS AGREEMENT FOR EQUIPMENT made the 1st day of September, 2006 at Jiaxing of Zhejiang Province, China between Phoenix Machinery Import and Export Corporation of Jiaxing, Zhejiang of China hereinafter (hereinafter referred to as the Supplier) as one part and ABB Trading Company of Rio of Brazil (hereinafter referred to as the Purchaser) as the other part.

〈阅读提示〉这个当事人条款，从语法结构看，不存在谓语动词，实际上是一个名词性短语；而且，在日期the 1st day of September，2002前面也没有介词on。这种结构在一般文章中算作错误的句子，但在合同的这个条款里视为正确的、可以接受的特殊语句。此外，在表示签约人住址时，英文里没有用常见的介词at/in，而是用of，显得有点奇异，这种情形多半是由于英语国家历史上的某些特殊传统而流传下来的，但从上下文里仍然可以清晰理解为表示地点的介词。

〈翻译要点〉

（1）开始翻译之前浏览全文，可知这是一个有关设备买卖的文件，因此起句翻译为“本设备供应协议”，“供应”二字是另外加上的，表达了原文的中文意思，属于意译。若是没有“供应“一词，中文译文反而显得不明确。

（2）本合同里的签约者the Supplier and the Purchaser，不宜翻译为“供货商”和“采购商”这类口语性、通俗性的说法，因为“商”在汉语的语境里有时可能产生贬义。这两个词可以翻译成“供货人”和“采购人”，这样显示出合同语言的客观性和公正性。

（3）对于动词made，虽然它不是谓语动词，但翻译成中文时仍然应该把它当作谓语动词对待，不能将它和整个条款翻译为一个很长的名词词组。

（4）表示地址的介词短语of ＿＿＿＿(address)，不宜直接翻译为“某地的某公司”，而可以翻译成“位于某地的某公司”，这样更符合中文习惯。

（5）文中的...as one part and...as the other part可以翻译为“作为合同一方”和“作为合同另一方”，不宜翻译成“作为合同的一部分”及“作为合同的另一部分”。

〈参考译文〉

本设备供应协议由位于中国浙江嘉兴的凤凰机械进出口公司（以下称“供货人”）作为合同一方与位于巴西里约的ABB贸易公司（以下称“采购人”）作为合同另一方，于2006年9月1日在中国浙江省嘉兴签订。

例9
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〈阅读提示〉这是一个近年签订的大型技术设备合同，其文本形式看起来既简明扼要，又规范有序，特别是合同双方的信息分开排列，令人一目了然。因为双方都是具有实力的法人单位，所以列出的信息比较详细。与上例不同，这个条款在时间表达上不仅使用介词，而且是复合介词，这可以理解为一种严谨的态度。双方的信息分开排列，信息是对称的：公司名称对应，街道门牌号码对应，国家、省｛州）、城市以及邮政编码对应，“以下称为”对应。单词Client和ABS是合同里的主要角色和专业用语，必须大写。

〈翻译要点〉

（1）日期介词短语as of the 30th day是一个古老形式，应该翻译为“于三十日”，尽管许多时候表示“于某日”这个意思常常使用on。

（2）本合同是在哪里签订的？文本里没有标明。现在越来越多的合同是通过互联网签订的，因此省略了签约地点。实际上，重大合同仍要当面谈判和会签。

（3）本合同里的Zhebei Shipbuilding Co., Ltd，不宜直译为“浙北造船有限公司”，实际上是浙北造船厂。在专有名词的翻译中，切忌望文生义。例如北京图书馆的英译就是China National Library，一般人往往搞错。

（4）在美方的地址栏里，“Drive”决不能翻译成“驱动”或“运动”，在此表示“大道”。

（5）合同用语Client可以有多种翻译法，“买主”、“主顾”、“顾客”、“客人”、“客户”、“当事人”、“委托人”等。考虑到合同语言的客观性和规范性，我们认为选用“客户”最恰当。

（6）最后一行的as follows在语法上作状语，说明全句的谓语is entered into，尽管这个状语离开谓语距离较远，读者不能以为是美方的补充信息。翻译成中文时，这个短语应该紧靠谓语。

〈参考译文〉
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3.3　鉴于条款／过渡条款

鉴于条款（Whereas Clause）出现在当事人条款之后，因其在行文句子中多以whereas开始，故此得名。最典型的鉴于条款可能当属联合国于1946年制定的《关税与贸易总协定》（GATT）中的鉴于条款，其使用whereas达到十九次之多。由于篇幅的原因，在此不便引用该条款。鉴于条款又称为叙述性（Recital or Witnesseth），只因其有时在条款前冠以Recital或Witnesseth的抬头。这个条款表达的是双方签订合同的目的、希望或意图，此外还具有言外之意：（1）对合同目的作出解释，以防合同一方以合同目的受挫为借口逃避合同义务；（2）叙述双方对于合同内容的一致理解，以防一方借口误解合同内容而逃避责任；（3）确定对于双方均为重要的内容；（4）防止合同被认为不合理。

过渡条款（Transition）紧接在鉴于条款之后，它是以NOW THEREFORE这两个词语来衔接。因为过渡的话通常仅有一句，加之作用是表达法律中的对价，所以也可以视为鉴于条款的一部分。

从语言写作的角度看，鉴于条款承接前言、阐明了合同双方的意图后，自然需要某种方式过渡或转接到合同正文。在以下的例句中，读者可以见到鉴于条款和过渡条款双双出现。当然，有些简单的合同干脆不列出鉴于条款，直接在前言之后启用过渡条款。

例10

RECITALS

WHEREAS The Party A desires to appoint the Party B as its sole and exclusive agent in South Africa and the Party B is desirous to act as the agent of the Party A in the aforesaid country,

NOW, THEREFORE, the parties hereto agree as follows:

〈阅读提示〉这是一个最简单的鉴于／过渡条款，第一个词RECITALS具有“叙述”或“陈述”的意思，表明合同订立人将要叙述某种意图。文中的appoint一词较为严谨，不可采用regard，take来替换，但是可以更换为assign。其后的两个词语sole and exclusive是典型的法律套语，重复“唯一”的意思。文中is desirous表示“强烈希望”，但语言形式比desires，wants，hopes，wishes显得更严谨。大词aforesaid显示出法律语言的权威性和确切性，明显较that，the same等一般词语更为贴切。

〈翻译要点〉

（1）开头的单词RECITALS虽然具有“叙述”或“陈述”的意思，但是在中文文本里不需要翻译出来。如若一定要直译出来，就显得画蛇添足了。

（2）appoint不宜翻译为“任命”，那是政府官方的语气；在商业事务中可以翻译为“指定”。

（3）形容词性代词its在英语语境里显得很准确，很有必要，在汉语里可以表示为“其”。

（4）sole and exclusive具有典型的法律英语特色，可是在汉语中只翻译成“独家”一个词就足够了，直译为两个词语反而显得累赘。

（5）大词aforesaid本意为“如前所述”，但这个条款本身就简要，因此可以翻译成“上述”。

（6）act as不宜翻译成“扮作”，那样具有文学戏剧色彩，在这里可以翻译为“成为”或“作为”。

〈参考译文〉

鉴于甲方愿意指定乙方为其在南非的独家代理，乙方希望成为甲方在上述国家的代理，

双方特此订立以下条款：

例11

Witnesseth

WHEREAS the Licensor is entitled to the know-how for the designing, manufacturing and marketing of the Flying Ball brand valve products,

WHEREAS the Licensor is empowered to transfer the aforesaid know-how to the Licensee,

WHEREAS the Licensee is desirous of designing, manufacturing and marketing of the abovementioned products,

Now, THEREFORE, in consideration of the premise and the covenants herein, the parties hereto agree as follows:

〈阅读提示〉这个条款里开头的词Witnesseth似乎较例10中的RECITALS更为古老，因而更显庄重。一般来说，比较大型的合同常常采用这种形式。从内容看，这是一个技术转让合同，涉及到转让方、受让方、设计、生产和销售过程。其中manufacturing是机械技术行业特指生产的用语，而不是常见的produce或make；另外一词marketing为目前营销界的通用术语，如用selling则显得不正式。文中的核心技术词语是know-how，它特指某企业取得的专有技术。企业为了保守这种技术机密，一般不申请专利，所以它区别于专利技术。第一个“鉴于”里的is entitled to是“拥有”的意思，较常见词语possess，have，own等更为严谨。在过渡条款／句子中，多出了in consideration of这个短语，这与前面Witnesseth的正式用语相呼应。其后的premise是指已经谈过的事情，covenants是指合同条文，均为法律专用术语。

〈翻译要点〉

（1）与例10相同，第一个词语Witnesseth不需要翻译出来，它仅是英文正式合同的格式而已。

（2）“鉴于”引导的句子有三个，但应该分行书写，用逗号或者分号。

（3）Licensor应该翻译为许可方，Licensee翻译为被许可方，虽然后者读起来有些拗口，但意思准确。如果采用一般的说法（转让方，受让方），就不能明确表示许可证贸易或特许贸易合同的性质。

（4）第二个“鉴于”中的transfer，在此不能说成“转移”或者“迁移”，而必须翻译成“转让”，才符合技术贸易合同的意思。

（5）Now，THEREFORE翻译为“兹”或“特”，其后的短语翻译成“以……为约因”。

〈参考译文〉

鉴于许可方拥有飞球牌阀门产品的设计、生产和营销的专有技术，

鉴于许可方有权转让上述专有技术给被许可方，

鉴于被许可方希望获得上述产品的设计、生产和营销权利，

兹以上述各项叙述与合同所载条款为约因，双方订立协议如下：

例12

RECITALS

A. The issued and outstanding capital stock of the Corporation currently consists of one thousand two hundred thirty one (1231) shares of common stock (the Shares), the Shareholders currently own all the issued and outstanding Shares;

B. The Shareholders and the Corporation desire to make provisions for future disposition of the Shares in order to prevent interference with the orderly conduct of the business of he Corporation;

C. The Shareholders and the Corporation desire that each Shareholder shall be prohibited from engaging in any business or activity that competes with the business of the Corporation, as long as he holds Shares of the Corporation,

NOW THEREFORE, in consideration of the mutual premises and covenants made herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, it is agreed by and between the parties hereto as follows:

〈阅读提示〉这里是一个股票上市公司与股东大会的协议，牵涉面比较大，内容具体而繁杂，协议的鉴于条款和过渡条款文字部分都超过前面二例。从行文方式看，本条款采用的是相对新近和简单的格式，在RECITALS之后并没有紧跟三个WHEREAS引导的从句，而是使用最通俗的A、B、C三个独立单句代替古老的“鉴于”。在第一条叙述中，再次出现法律英语的双重用语issued and outstanding，表示“现在”的词语也换成大词currently。第二条叙述中，表示股票转让的词语不是用常见的transfer，而是采用大词disposition。庄重的orderly conduct在文中代替了通常的normal behavior。在第三条叙述中，“做生意”并不是常见的doing business，而是正式用语engaging in，“拥有”也没用have，own等简单词语，而是采用hold，显得更为严谨。在最后的过渡部分，除了在例11中见到的premises and covenants以外，还加上了另外一些法律术语，以显示本条款的严肃性。

〈翻译要点〉

（1）法律英语双重用语issued and outstanding只翻译成一个词语即可，可译为“业已发行的”或“现已发行的”。

（2）其后的capital stock并不需要直译为“资本股票”，只要说成“股票”即可，因为股票的作用就是为企业融资。

（3）这里的common stock一般习惯翻译为“普通股”，与另一类“优先股”（preferred stock）对应。

（4）第三点中prohibited from本意为“禁止做某事”，但汉语说这话时，往往形成无主句，而合同条文里的无主句对主体指示不明确，所以最好还是用主语句子翻译。因此这个短语翻译为“某人不得做某事”。

（5）在过渡条文里的法律术语other good and valuable consideration中，good并不是一般意义上的“好”，valuable也非“珍贵”，而应翻译成“有效”和“有价”。

〈参考译文〉

鉴于：

1．公司现已发行的股票目前含有1231股普通股（股票），股东目前拥有全部已发行股票；

2．股东和公司要求对股票的未来转让作出规定，以便防止对公司正常业务活动的干扰；

3．股东和公司要求每位股东不得从事与公司业务发生竞争的任何商务活动，只要他还持有公司股票的话；

鉴于上述事实、合同条文、及其他业已足额收讫之有效并有价的约因，各方现达成一致并立约如下：

3.4　证明、签字、盖章和附录

英文合同及协议的约尾或尾部通常包含证明条款（Certificate）、签名（Signature）、盖章（Stamp）和附录（Appendix）等部分，但不是说每一份合同或协议必有这些项目。在小型合同文本里，许多时候并没有证明条款，也没有附录和盖章，只有签字（参见3.1节例1）。一般而言，在大型合同及协议里才会出现证明条款、签字、盖章和附录等全套标准手续，这也是大型合同严谨庄重的体现。此外，现在不少国内外企业更加注重合同内容本身，而对合同形式则趋向简单化。

需要说明一下，在大型合同或协议的正文最后，往往还会有关于合同文本份数、各个份数的法律效力、合同语言等规定，有人认为这些内容属于文本的正式条款，也有人认为属于约尾部分。不过，从英文合同的文本形式看，正如前言有THIS CONTRACT或AGREEMENT，鉴于条款有RECITALS，WITNESSETH和WHEREAS，过渡条款有NOW，THEREFORE一样，约尾部分也有大写的特殊提示词语IN WITNESS WHEREOF。所以本书认为，合同文本份数、各个份数的法律效力、合同语言等规定还是属于正文条款，可以列为合同的一般条款。

此外，盖章在中国人眼里看起来是毋庸置疑的法定程序，而在国际贸易合同中也并非尽然，因为世界上其他许多国家和地区并没有中国人那种沿用了几千年使用印章的传统。相反，他们习惯于签字，并认为亲笔签字才是最真实和确凿的证据。所以许多英文合同里我们见不到盖章（seal）。中国人在与外国人的交往中对此也逐渐了解，因而在一些中国企业与外国人签订的英语合同里也有不盖章的情形。

附录是合同不可分割的组成部分，有些大型合同还特别列出一项条款对此作出明确规定。“附录”的目录一般出现在合同目录的最后，这在“目录”一节（3.1.2）已经展示。表示“附录”的英语词汇有appendix，annex，attachment，schedule，exhibit等。之所以要列出附录，主要原因是因其篇幅往往太长、或内容过于繁杂（尤其是涉及技术细节或法律细节），不便于在正文中列出。就国际贸易而言，大型机电设备合同、成套重型装备合同、国际土木工程合同的文本一般都附有好几个附录或附件，且篇幅很长。但是，从英语语言的角度看，附录与正文文本基本上是一样的。因此，本书在此不再举例详细讨论。

例13
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〈阅读提示〉这个条款的开头三个大写单词是证明条款的套语或提示语。Parties是一个我们非常熟悉的词语，在合同文本里千万不能误译为“党派”，只能理解成“合同双方”或“合同各方”，而且必须大写，因为这个词是合同里的专用语汇。其后的hereto是个古老词语，表示“在此”，比常见的here更显法律庄严。

在实际签字横线之下是签字人所代表的公司或机构，中文习惯把这部分放到签字人的上一行，而英文则普遍放在签字人的下一行。此外，英文合同签字栏里，一般事先要把签字人的名字打印出来，然后在括号里写“签字”词语。最后才是签字人亲笔签字。

〈翻译要点〉

（1）开头的三个单词IN WITNESS WHEREOF表示“特此证明”，不过中文法律文本习惯于把它放到这个条款的最后。

（2）文中词语duly基本意思是“适当地”、“即时地”，但还有其他意思。在这里取“正式地”之意。

（3）后面的executed是个大词，本意是“执行”或“履行”，而在本文中只能理解并翻译为“签署”。

（4）短语on the date first above written中第四个词first是指合同当事人条款、即第一条中签订的日期。

（5）单词hereto本意为“在此”，在这个条款里具体就是指“本合同”。

签字行下面的文字意思是“代表某某公司”，中文可以翻译成“某某公司代表”。

〈参考译文〉
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例14
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〈阅读提示〉在这个证明条款中，合同的两方是分别用不同的词语表示的，而不像例13里用一个单词的复数表示（Parties），这样显得文字更清晰。谓语和宾语have hereunto set their hands on是表示签字的婉转说法，虽然不是大词，但因有hereunto在场，这一串词语也显得有严谨风范。本条款在正文的最后处加上了签字日期和所在国，有别于其他合同。在签字栏目里，中方和外方公司后面注明了国家，也是为了进一步明确公司地址，以免与世界上同名的公司发生混淆。与例13另有不同的是，这个条款里签字人位于公司名称之下，这与多数英语合同的做法不同。

〈翻译要点〉

（1）大词authorized既可以说成“经批准的”，也可以说成“经授权的”。英语里表示这个意思的还有approve，sanction，ratify，validate，license，permit，allow等。按汉语法律界的习惯，这个词最好还是翻译为“经授权的”。

（2）hereunto这个词属于古老词汇，直译是“在此下方”，指明签字的具体位置。在实际合同文本中从来见不到有这样的说法，而且签字人和读者在上下文中都会非常清楚签字的位置，那就权当是旧式英语合同的行文习惯而已。因此，这个词最好不要翻译出来。

（3）英语表示“签字”有不同的方式，并不一定要用signed，executed等词语本条款就是用的另一种表达方式set their hands on，显得形象和生动。

〈参考译文〉
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例15
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〈阅读提示〉与例13和例14相比较，这个证明条款在内容上增加了签字人的职位（实际上多数的签字人都要注明现任职位）和最后的证明人栏目。由此可见，这个合同的形式算得上较为完整，也可以判断这是一个大型的合同文本。与中文习惯不同的是，英文中签字人的职务一定是写在签字人名字的下方，而且必须非常明确具体，不能笼统称为“负责人”或“经理部”之类。在新增的证明人栏目里，短语Signed，Sealed and Delivered by是英语古老习惯的痕迹，因为过去签订合同之后必须要先封装好，然后送到公证部门鉴定，现在则显示该合同签订过程十分严谨。最后的地址和日期显然指签订及证明该合同时的地址和日期。

〈翻译要点〉

（1）大词hereto本意是“与此有关”，在此具体说就是与合同有关，切合汉语实际可翻译成“合同各方”或“合同双方”。

（2）动词部分caused this Contract to be executed里，第一个词caused不宜直译为“引起”，实际上在充当使役动词；合同Contract后面的be executed应该理解成“被签署”，而不是把它当作普通词汇而解释为“执行”。

（3）单词respective本意是“各自的”或“分别的”。鉴于前面的短语为“根据”之意，可以翻译成“有关”或“相关”，如果翻译为“根据他们各自的法律”似乎不合中文习惯。

（4）证明人栏目里的“Signed，Sealed and Delivered by the said Purchaser/Supplier”为古老英语的痕迹，表明签订合同这一过程，中文里没有必要翻译出来。

（5）后面的in the presence of表示“在场”，即证明人在场。所以这个短语意译为“证明人签字”即可。

〈参考译文〉
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【思考与练习】

一、思考题

1．典型英文合同文本的首部包括哪些内容？

2．典型英文合同文本的尾部包括哪些内容？

3．正式合同的封面直接写上条款是否恰当？

4．正式合同的目录里除了列出第一级和第二级标题，还需要列出第三级和第四级标题吗？

5．合同前言是介绍合同内容的条款吗？

6．鉴于条款有何作用？合同文本必须具备鉴于条款吗？

7．签字条款如果没有IN WITNESS WHEREOF会怎么样？

8．签字条款必须盖章吗？

9．附录是合同次要的部分吗？

二、练习题

1．将下列合同标题制成英文封面：中国浙江宁波化工厂与韩国汇维士（Hu vis）化学公司关于建设浙江天堂聚酯项目的合同，签字时间2008年6月。

2．将下列技术合同中的英文目录翻译成中文。
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3．将下列英文当事人条款翻译成中文。
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4．将下列英文证明及签字条款翻译成中文。
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第4章　英文合同正文（一般条款）的阅读与翻译

合同的一般性条款（General Conditions），也称作通用条款，是任何一份合同得以成立的法律基础。一般性条款的作用是对整个合同内容从法律意义上进行定性说明，确定合同订立人、标的物、以及主要合同术语的法律地位。

一般性条款通常涉及各类合同的基本或共有内容，包括：定义条款、合同效力条款、担保条款、保密性条款、转让与变更条款、赔偿条款、不可抗力条款、违约条款、仲裁条款、期限与终止条款、管辖法律条款、语言条款和通知条款。

就一般性条款出现的位置而言，定义条款常作为合同正文第一条出现在约首之后，其他各条多在合同的后半部分出现。有些大型合同（例如国际土木工程合同）因条款太多，还专门把一般性条款单独列为一大类，以区别其他性质的条款。

就英语语言而言，尽管在其他条款中，如海运提单和购货确认书的品名、规格等常见条款，作者可能采取表格式或简要词语形式，但是一般性条款均采用正式文体写成，这也显示出一般性条款的法律性质和特殊地位。

4.1　定义条款

定义条款（Definition and Interpretation），顾名思义，是为其他术语界定意义的条款，通常出现在大型合同的正文第一条。因为大型合同的重要概念较多，故而加以专门定义。为使合同内容清楚、言简义切，常对以下内容进行定义：与合同标的有关的重要名词和术语，各国法律或惯例有不同理解或易产生歧义的重要名词和术语，重要的专业性技术术语，合同中多次出现且需加以简化的名词和术语等。

在定义条款中被下了定义的词语，在以后的各项条款中出现时必须用大写字母表示。在阅读一份合同时，应先看定义条款，以准确理解定义术语的具体含义。但是如果一个合同的定义条款部分太长，最好将其放在合同的尾部作为一个单独的附录列出。虽然定义条款的位置对其效力没有任何影响，但是在作出定义后，应该有一个前后连贯的方式来标明哪些用语已经被定义过了。

定义条款一般不把具体权利和义务作为定义加以规定，因为定义条款的目的是解释术语的含义，而不是操作性的合同条款。定义条款还要避免循环定义，即在两个术语的定义中相互援引。经定义后的术语在合同前后要保持含义的一致性。

例1

For the purposes of this Agreement, unless the context otherwise requires, the following terms shall have the meanings indicated below:

(a) "Asset Document" means all the documents sets out in Schedule I, including but not limited to, the loan agreements, security documents, assets transfer agreements, transfer notices, settlement agreements (if any), court judgments and/or orders in relation to the loans under such loan agreements, and any other relevant documents, agreements or instruments.

(b) "Business Day" means any day other than a Saturday, Sunday or day that is a legal holiday in the PRC or, if any payments to be made hereunder are denominated in U. S. dollars, a legal holiday in New York, USA.

(c) "PRC" means the People's Republic of China. For the purpose of this Agreement, PRC does not include Hong Kong, Macau and Taiwan.

〈阅读提示〉定义条款一般会由一个开头句进行概括，如“本合同中的下列词语含义如下”。概括起来，定义条款中常用句型和用词包括shall refer to、means、shall mean和shall have the meaning of四种，偶尔用shall be construed as。被定义部分放在双引号之内，也有采取大写或加粗形式的。

本例仅是定义条款的一部分，便于初学。实际的定义条款往往较长，因为既然需要定义条款，那肯定是有许多术语需要说明。有些小型合同内容不多，就直接把需要定义的术语列为一个条款。

〈翻译要点〉

（1）定义条款一般出现在大型合同中，并且定义内容只针对合同／协议本身，因而开头处需明确说明，固用For the purposes of this Agreement指“仅限于本协议中”，可与后半句结合起来译为“本合同／协议中……”。

（2）term有“词语”、“术语”、“条款”等义，此处作为定义条款，应译为“词语”，而不能被看作指合同中的“条款”。

（3）有些被定义词语实际上已有固定表达翻译，如business day一般均译为“营业日”，PRC一定指中华人民共各国，但这些词语在具体合同中的所指却不尽相同。翻译中既要尽量保留这些习惯表达，同进又需对其所指或含义细致翻译、说明。

（4）including but not limited to为固定表达，一般译为“包括但不限于”。对于此类词语不应随意表达。

（5）合同有自己的表达特点：严谨、简洁，不能简单沿用一些口语表达。此处，indicated就不宜简单翻译为“暗示”、“显示”，而应综合全句加以意译，甚至不译。

（6）翻译合同时，不可随意选用词典上的释义，而一定要依照法律或行业固有习惯选词，如本例中的“贷款协定”、“担保文件”、“资产转让协定”、“转让通告”等。

〈参考译文〉

本合同中的下列词语，除文意另有所指外，含义如下：

（1）“资产文件”指所有在表1中列出的文件，包括但并不限于，（如存在的话）、法院判决与＼或此贷款协定下与贷款相关的法院规定、以及其他相关文件、协定和文书。

（2）“营业日”指除周六、周日、中华人民共国的法定假日、及美国纽约的法定假日——如以美元支付的话——以外的任一日。

（3）PRC指中华人民共和国。在本协议中，PRC不包括香港、澳门和台湾地区。

例2

1. Definitions

Specific terms contained herein shall be defined as follows:

1.1 Plot
 shall refer to the area the right to the use of which is transferred to transferee hereunder, to wit, the area defined under article 3. 1 hereof and expressly indicated by the approved location map.

1.2 Development planning
 shall mean an overall planning for development and building of the same plot hereunder as approved by Tianjin Economic & Technological Development Area, Bureau of Construction and Development.

1.3 Public facility
 shall mean water supply, drainage, power supply, heating supply, gas supply, heating, sewage, road, communications, CTV and other public facilities.

1.4 Tianjin Economic & Technological Development Area, Bureau of Construction and Development
 shall mean the competent authority conducting uniform planning and management on land in Tianjin Economic & Technological Development Area on behalf of Administrative Committee of Tianjin (hereafter referred to as "TEDA Bureau of Construction and Development")

1.5 Right to the use of land
 shall refer to the right vested to Transferee within service life of right to the use of land hereunder to occupy, use, develop, operate, manage, and dispose of the said plot by operation of law.

1.6 Certificate for land use
 shall refer to the certificate issued by TEDA Land Administration certifying Transferee's right to the use of the said plot hereunder within the service life specified herein.

1.7 Land use fee
 shall mean the fee for the use of the said land paid to TEDA Land Administration on a year-by-year basis by Transferee hereto, any transferee under re-transfer relationship, and any other person using said land during the valid term of transfer hereunder.

1.8 Transfer fee of right to the use of land
 shall refer to the price of transfer paid by Transferee to Transferor for the purpose of acquiring right to the use of the said plot hereunder (hereinafter refereed to as "transfer fee")

1.9 China
 shall refer to the People's Republic of China.

〈阅读提示〉这是某一土地所有权有偿转让合同中的定义条款，出现在合同正文的第一条。从中不难发现：这些条款几乎涵盖了土地转让贸易的所有关键词，如地块（plot），开发规划（development planning），公用设施（public facilities），土地使用权（right to the use of land），土地使用证（certificate for land use），土地使用费（land use fee）和土地使用权转让费（transfer fee of right to the use of land）等等。因此，在阅读时，要把语词意思放在有关土地买卖的语境下来理解。被定义词语用了加粗黑体字，以示醒目。

〈翻译要点〉

（1）这是土地所有权转让合同，所以翻译时应采用与土地有关的说法。plot就不可翻译为文学术语“情节”或“阴谋”，在此只宜翻译成“地块”。

（2）facility一词在工程技术领域使用较广，但不少人不了解，很容易翻译为“设备”，而这个说法通常有具体的指向。这里因涉及土地流转的许多配套工作，最好翻译成“设施”，这样可以涵盖或泛指社会公共设施。实际上，人们常说的基本建设“三通”或“五通”，就是用这个英语单词的复数。

（3）本例第五条中的the right vested to Transferee词组中，vested to本意为“授予某人权力”，在句子中是定语，整个短语可以翻译为“授予被转让人的权力”。但考虑到被转让人后面还有多个定语，因此vested to可以不直接翻译出来。

（4）第六条中的Land Administration是指土地管理机构，在上下文里很明确。administration这个英语单词基本意思是管理机构，可以是国家级的，亦可是省级或市级的。不同级别的机构在中国是有特殊称谓的，如将其翻译成“总署”，就会贻笑大方，因为中国的中下级政府的分支机构一般称为“局”。

（5）在每一条款开始都有shall，基本意思是“应该”，表示法律的强制性。但是在翻译过程中，按照中文习惯可以不必每条都加“应该”，法律的严肃性已经体现在这一合同条款本身里。

〈参考译文〉

1．定义

本合同所使用的特定词语定义如下：

1.1　地块：指本合同项下转让方向受转让方转让土地使用权的区域，即本合同第3.1条界定并由核定用地图所明确图示的区域。

1.2　开发规划：指经天津经济技术开发区建设发展管理局批准的本合同项下地块内开发建设的总体规划。

1.3　公用设施：指地块内外的供水、排水、供电、供热、供气、采暖、排污、道路、通信、有线电视及其他公共设施。

1.4　天津技术开发区建设发展局：指代表天津技术开发区管理委员会对天津经济技术开发区土地进行统一规划、管理的行政机关（以下简称“开发区管理局”）

1.5　土地使用权：指依本合同规定的土地使用权转让年限内受让方占有、使用、开发、经营管理及依法处置地块的权利。

1.6　土地使用证：指开发区土地局签发的，证明受让方在本合同规定的年限内享有本合同项下地块使用权的证书。

1.7　土地使用费：指本合同受让方或在转让关系的受让人及其他土地使用人在本合同规定的转让期限内，向开发区土地局逐年缴纳的使用土地的费用。

1.8　土地使用权转让费：指由被转让人为了获得上述地块的使用权付给转让人的转让价格（以下称“转让费”）。

1.9　中国：指中华人民共和国。

例3

1. DEFINITIONS

For the purpose of this Contract, the following terms shall have the meanings defined below:

Acceptance Test Manual

The Acceptance Test Manual shall be the document prepared by Corporation which will be used by Corporation and Purchaser for checking that the Equipment is in accordance with the Specifications and Approved Data.

System Parts

System Parts are those which are necessary to Corporation in the performance of this Contract and derived from Approved Data and shall include but not be limited to those parts which are manufactured by Corporation's suppliers. Notwithstanding the foregoing, mutually agreed simulated and modified equipment used in lieu of the foregoing shall be deemed to be System Parts.

Approved Data

Approved Data shall mean those drawings, data and other technical information which are relevant to the System, and which are necessary to Corporation in the performance of this Contract.

Associated Items

Associated Items shall mean those associated items and services specified in Exhibit "C" which is attached hereto and made a part hereof.

Deficiencies or Detects

Deficiencies or Defects shall mean those areas of the Equipment (configuration and performance) that fail to meet identified sections of the Acceptance Test Manual.

Effective Date

The Effective Date of this Contract shall be the date on which Corporation is authorized to proceed with the work hereunder to Purchaser's account or the date on which the first payment is received by Corporation. The authorization to proceed referred to in the foregoing may be either a telex or letter from a duly authorized officer of Purchaser providing such authorization to proceed, or a copy of this Contract duly signed by both parties. The said Effective Date shall be construed as the date of the commencement of work hereunder.

Excusable Delay

Excusable Delay where the term is used in this Contract shall mean those causes of delay specifically identified in Article 7 hereof (Excusable Delay).

Proprietary Software

Proprietary Software shall mean any program or other information stored on tapes, discs, documents or other material, in machine readable or other form, which is the property of Corporation.

Site Acceptance

Site Acceptance shall mean the final acceptance of the Equipment carried out by the Purchaser at Purchaser's Facility in accordance with the Acceptance Test Manual.

Specification

Specification shall mean the document identified in Exhibit "A" hereto.

〈阅读提示〉从第2项（System Parts）、第3项（Approved Data）、第4项（Associated Items）、第8项（Proprietary Software）以及第10项（Specification）判断，这是一个大型成套设备进出口合同的定义条款。普通货物进出口，只需经海关检验即可，而大型成套设备的进出口则要等设备运送至买方工地，接着安装、调试、试运行一段时间后才可以举行验收手续。这类合同一般涉及金额巨大，包括成套设备的硬件和软件（全套技术文件），甚至还有人员操作培训，内容较为复杂和特殊。因为是大型技术合同，所以本例的英语语言也十分正式和严谨，属于标准的合同英语语言。

〈翻译要点〉

（1）Acceptance这个词几次出现，在此的基本意思是“接收”，不是法律术语“承诺”；但是只宜翻译为“验收”，这是工程技术领域的习惯用语。Test这个词可以不翻译出来，因为“验收”程序必定包括“测试”步骤。

（2）第2项中的Notwithstanding the foregoing是表示让步状语的介词短语，在上下文的语境中，可以不翻译出来，这样处理比直接翻译出来更加简洁通顺。

（3）在Approved Data中，approved一般理解为“经过批准的”，但在本例中是指经过合同双方认可的资料，所以这个词翻译成“规定”或“指定”为好。

（4）在Effective Date中，effective的意思不是“很有效的”，而是put into force，即“生效”。如照前一个意思，翻译出“很有成效的日子”，就与合同本意相去太远。

（5）最后一项Specification有多种意思和表达形式，如：说明书、规格、规定、规范。但是，中文里的这些词语是有区别的。该词在本例中是指专门用于指导成套设备安装、调试、试运转的技术要求文件，因此按习惯翻译成“规范”较为准确。

〈参考译文〉

第1条　释义

本协议各术语的定义如下：

“验收手册”

验收手册是指由公司提供，供公司与买方检验设备是否符合技术规格和规定资料标准所用的一种文件。

“系统部件”

系统部件是指公司执行本协议所必需的并按规定资料标准生产的部件，其包括、但不必一定是公司供货商所生产的部件。但经双方同意，用以替代上述部件的仿制或改进设备也应视为系统部件。

“规定资料”

规定资料是指与本系统相关的、公司执行本协议所必需的图纸、数据和其他资料。

“附属项目”

附属项目是指c表中规定的附属及服务项目，c表附属本协议且为本协议的一部分。

“缺陷或瑕疵”

缺陷或瑕疵是指设备（结构或性能）不符合验收手册有关规定之处。

“生效日期”

本协议生效日期是指正式授权公司开始用买方资金进行工作或者公司收到首笔付款之日。上述授权书可为买方正式委托的官员所发之电报或信函，或是双方正式签署的本协议副本。上述生效日期即为本协议规定的开始工作之日。

“可容许的迟延”

本协议中使用的“可容许的迟延”一术语是指由本协议第7条（可谅解延迟）中明文规定的迟延原因。

“专有软件”

专有软件是指程序，储存在磁带、磁盘中的信息文件或可从计算机上得到或以其他形式存在的材料中的为公司所专有的一切程序或资料。

“现场验收”

现场验收是指买方按照验收手册对买方设施上安装的设备所作的最后验收。

“技术规范”

技术规范是指本协议附表A。

4.2　合同效力条款

对外贸易中所涉及的合同或协议一般要约定合同的文字效力及正、副本的份数。在英语表达方面，合同文本用text，正本用original，副本用counterpart，份数用copy。打印的合同稿用printing copy。如果合同有中文和英文的版本，在合同中一般会规定“本协议以中、英文书就，一式两份，双方各执一份，具有同等法律效力”，但是由于语言差异，同一个意思用不同的语言会带来歧义或误解。对于这种情况，合同里还会规定“如有歧义产生，则以英文文本为准”或“如有歧义产生，则以中文文本为准”。效力条款（Validity）一般出现在合同文本的末尾。

例4

This Agreement is made in two originals, one copy to be held by the parties hereto respectively with equal binding force.

〈阅读提示〉Agreement（协议）一词为本法律文件的主要用语，在行文时应大写。另一词语original通常只是形容词，而在本例则是名词，表示“正本”。有些词语可以进行互换，如with equal binding force可以用both being equally valid替换，有时binding也可以替换成authentic，但在意思上都基本保持不变。

〈翻译要点〉

（1）英文合同中多用被动，以显示其客观性，而在汉语中则没有这一要求，因而翻译时不必拘泥于原文的被动句式。如This Agreement is made in two originals译为“协议一式两份”，而不是类似于“本协议被……”式表达；以及be held译为“各执”等。

（2）parties在合同中指合同／协议各方，一般为两方，因此多数翻译时可直接译为双方，而不必译为“各方”。

（3）original此处应指合同／协议的原始件，而这一意义已包含在“本协议一式两份”中，因而翻译时可省略。

（4）hereto等由here-构成的词语在合同文本中特别普遍，翻译时可视具体情况灵活处理，不一定要译出，因为汉语的意合性特点可以在很大程度上涵盖其基本意思。

（5）binding force应增译为“法律效力”或“法律约束力”，不可直接翻译为“约束的力量”，否则意义不甚清晰。

〈参考译文〉

本协议一式两份，双方各执一份，具有同等法律效力。

例5

The representations, warranties and covenants contained herein shall survive the closing of any transaction pursuant to the terms of this Contract.

〈阅读提示〉这一个条款主要是和合同效力的持续有关。对外贸易的英文合同中，两个概念效力进行比较时，存续期间一个比另一个长的，一般运用A survive B表达。

〈翻译要点〉

（1）专有词语的翻译不容改变，如representations、warranties、covenants应译为“声明”、“保证”、“承诺”。

（2）survive基本义为“比……活得长”。在本例中如保留其动词形式则译文会显得生硬、牵强，因而不妨采取意译的策略，将整句分译为两个分句。

（3）term在此处意为“条款”，而不再是“词语”，但在翻译时可根据上下文加以省译。

（4）在翻译中，应根据上下文灵活选词，如closing不应翻译为“关闭”，而应译为“结束”或“完成”。

（5）转换译法在翻译中十分常见，包括词性转换、语态转换、句式转换等。本例中将pursuant to译为“（按本合同）规定”就体现了其中的词性转换译法。

〈参考译文〉

在本合同规定的各项交易完成之后，此中声明、保证、承诺依然有效。

例6

This Agreement will be executed in both English and Chinese in any number of counterparts, each of which shall constitute one and the same instrument, and either party hereto may execute this Agreement by signing any such counterpart. In the event of nay inconsistency, the English version shall prevail.

〈阅读提示〉execute一词的含义要宽于sign，表示包括签署和批准在内的以及合同生效所有的必要手续，因此在合同生效部分execute一词要比sign更具有专业性。constitute一词本意为“建立”，在此可以理解为“构成”。in the event of这个短语实际是表示条件的状语，而不是表示地点。

〈翻译要点〉

（1）合同表达中的一些词语的用法与普通用法存在区别，不可按词典释义直译，如本例中的execute不可以直译成“执行”等，而应综合上下文，意译为“成文”或“形成”等，其他词如counterpart等。

（2）instrument这个词一般当成“工具”，在此情形下，应翻译成“法律文件”。

（3）英文行文忌重复，而中文不忌重复，因而翻译时可适当用原词替代英文中的代词，如本例在中译文中多次使用“协议”替代原文中的代词。

（4）in the event of属正式表达方式，翻译时可采用“如因”或“如遇”等与其对应，转变为条件状语从句，不宜直接翻译为“在什么情况下”。

（5）合同为求其严谨，句式多为复杂句。英语复杂句多为从句叠加，而中文中则分句众多，在翻译时应特点注意句式上的拆分与重组，力求表达清晰、自然。

〈参考译文〉

本协议分别以中、英文形成，一式数份，每份协议均构成同一文件，协议各方可通过签署本协议副本而使协议生效。如因文字出现歧义时，以英文协议为准。

4.3　担保条款

所谓担保条款（Warranty），是指当事人一方或双方针对过去曾经发生或现在存在、可能影响合约效力的一些“事实”，保证确实不虚假的条款。在几乎所有合同中都存在担保条款，目的是确实保障双方权益。有时，此类条款还可保证公司成立的合法性、公司具备完整的权利能力（即法律上享受权利、履行义务的能力）或该订约行为曾经过公司内部合法程序决议等事项。

就担保条款的内容而言，有的是针对合同双方的法律地位（如前所述），有的针对合同标的物的品质规格，有的针对合同履行的方式。总之，担保条款均有具体实在的担保对象。

例7

The Contractor represents and warrants that the "Contractor" is empowered legally, and this Contract has been duly authorized, executed and delivered by the "Contractor", and constitutes a legal, valid and binding obligation of the "Contractor", enforceable in accordance with its terms.

〈阅读提示〉在国际贸易的担保条款中，经常会出现比较明显的表示保证的词汇，虽然在语言学上可以将Representation、Warranty和Covenant区别开来，但是在英文合约的实际撰写上，常常把它们放在同一个条款里，统称为Representations and Warranties，或是Covenants and Warranties。法律英文好用重复词语的特征由此可见。

〈翻译要点〉

（1）第一个动词represents通常理解为“提出”，但在法律语境下适宜翻译成“声明”。

（2）动词empowered表示某人被授予权力，而汉语不习惯被动语态，所以翻译成“经授权”为好。

（3）动词executed在此不是“实行”，从上下文判断应该是“签字”。但“签字”这一说法比较随便，正式说法应为“签署”。

（4）动词delivered的基本意思和give差不多，只是说“拿给”过于随便，较为正式的表达为“提交”或“提供”。

（5）最后的短语enforceable in accordance with its terms，在文中充当obliga tion的定语，如果直接翻译为定语，句子就会太长且表达不清，所以采用拆开句子成分的策略，另起一句翻译为：“依照本合同规定具有强制执行效力”。

〈参考译文〉

承包商声明并保证，承包商经依法授权，本合同经承包商授权、签署并提交对方，对承包商形成合法、有效、具有法律约束力的合同责任，依照本合同规定具有强制执行效力。

例8

Guarantee of Quality:

The Sellers guarantee that the commodity hereof is made of the best materials with first class workmanship, branded new and unused and complies at the time of delivery in all respects with the quality and specification stipulated in this Contract. The Seller further warrants that it shall remain free from defects at tributable to failures in design, workmanship or material for a period of 26 months counting from the date on which the commodity arrives at the port of destination or 13 months counting from the date on which the new-built ship be delivered to the ship owner whichever comes earlier.

〈阅读提示〉这个条款是针对产品质量的保证条款，包括两个长句，均分别对不同的产品要素进行保证说明。阅读时可以注意到，商品不是用article或goods等常用词，而是commodity这样的正式术语。表达“规定”意思时没有采用通常的made，regulate，而是stipulated。表示“缺陷”时也没有用常见的shortcoming和demerit，转而采用了defects这个较为正式的用语。此外，表示“工艺”的意思时采用了workmanship，而不是technological process，这暗示本合同产品可能是人工操作性较强的劳动密集型产品，机械化程度不高。

〈翻译要点〉

（1）合同中seller和buyer可翻译为“卖方／销售方”与“买方／购买方”，而不宜翻译为“销售商”与“购买商”，以显得相对正式、客观。

（2）英译中时语态的转换是一个常见的处理方式，在本例中也不例外。被动语态除了可以转换为中文的主动语态之外，有时甚至可以省去不译，如本例中的is made of。

（3）从句的叠加在英文合同中十分常见，这同时也构成了翻译的一大困难。在处理这一类句式表达时，应分清主从句、理清层次，切不可将原文信息在翻译时主次不分、甚至是主次颠倒。如本例中that与which便明显地体现出原文表达的层次性。

（4）类似于attributable to的后置定语在翻译时一般可以转换成汉语的状语前置，或也可以如本例翻译所示灵活处理。

（5）whichever comes earlier为固定表达，不可以根据字面意思翻译成松散的表达如“哪一个先到”等，而应根据习惯译为“以先到者为准”。

〈参考译文〉

质量担保：

卖方需保证产品质料最优、工艺一流、崭新未用，在交货时质量与各项规格均达到本合同所规定的要求。同时卖方要进一步保证产品在设计、工艺与原料上没有缺陷，保质期为自产品运抵港口后26个月或新船被交付给船主后13个月，以先到者为准。

例9

CONTRACTOR warrants that it will:

(a) Deliver the Services using properly qualified personnel in accordance with the applicable CONTRACTOR quotation, proposal, engagement letter, and this agreement.

(b) Deliver good title to any products furnished to CUSTOMER as part of the Services.

(c) Provided all payments for the Services are received by CONTRACTOR, it shall correct any errors or omissions regarding the Services which are discovered within ninety (90) days after the Services are delivered. Such corrections will be made at no additional charge to CUSTOMER. Unless otherwise specifically agreed in writing, if the Services entail the delivery of a report to CUSTOMER in the absence of any written comments by CUSTOMER within a fourteen (14) day period from CUSTOMER's receipt of the report, CONTRACTOR makes no other warranties, express or implied, with respect to the services and any products delivered therewith.

〈阅读提示〉这是一个大型工程项目的保证条款，因为里面提及承包人、报价、项目建议书、有关信件以及完工付款后九十天内提出的更改要求等内容，这些都是大型项目才会涉及的。本文语句规范，承包人保证之后另起一行，分别列出三条保证，书写形式清晰。第三项保证里出现了多个条件状语，但每次都使用不同的表达法：provided...，unless...，if...，最后的两行才是这个复合句的主句。

〈翻译要点〉

（1）第一句里的it will表示承包人将要做的具体保证，按照中文习惯，只需说成“如下”，既简单又明了。

（2）单词proposal本身是“建议”，在大型工程申报过程中应为“项目建议书”。

（3）第二项中的good title应为货物所有权，是一个法律术语，不能理解成“好的题目”。

（4）furnished一词限制products，to Customer为状语，指所有权最终给予客户。

（5）第三项的第三个句子开头，有条件状语从句Unless otherwise specifically agreed in writing，这是一句套话，常出现于法律条款中，意思是“除非以书面形式另有约定”。

〈参考译文〉

承包人保证如下：

（1）根据已实施的承包人报价、项目建议书、有关信件、以及本协议，将使用资质适当的人员提供该服务项目。

（2）作为该服务项目的一部分，将所提交产品的所有权给予客户。

（3）当承包人收到该服务项目的全部付款后，亦应更改在该项目提交后九十天内发现的缺陷或不足。这项更改不得向客户收取额外费用。除非另有书面协议，如果该项目需要提交报告给客户，而客户在收到报告起14日内没有任何书面意见的情况下，则承包人不会对该项目以及任何随同提交的产品做出任何其他保证，无论是明显的还是暗示的。

4.4　保密性条款

商业秘密（Trade Secret）的保护受到当事人越来越多的重视。一般来说，只有在较为大型的或技术程度复杂的买卖合同、技术服务协议、成套技术和设备合同等英文合同中才出现详尽的保密规定，有的设为单一的合同条款，有的设为独立保密协议，标题多用保密性条款（Confidentiality）。无论采取哪种形式，一般都会约定保密信息的定义、表现形式、保密义务人、保密范围、保密方法、保密信息的知识产权、违反保密义务的合同责任等。保密性条款主要适用于以转让专利和专有技术使用权为内容的国际技术许可和成套技术设备引进合同。

例10

All confidential information received by any of the parties hereto in connection with the performance and implementation of this Agreement shall be maintained confidential. Such information shall be used solely for the performance and implementation of this Agreement and shall not be disclosed to any third party without the prior written approval of the proprietor or proprietors of the confidential.

〈阅读提示〉本例的hereto是古老英语的痕迹，原意为of this Agreement，指属于本合同有关的。“与……有关”这个意思有多种表达方式，此处的in connection with则是合同英语常用的形式。此外，“履行和执行”（performance and implementation）在普通语言里是明显的重复和啰嗦，但合同英语里有意使用这种重复以强调法律的严肃性。结尾处的单词proprietor原意为“财产的所有者”，可翻译为“业主”，但这与employer（雇主、业主）是不同的。

〈翻译要点〉

（1）对于parties的理解与翻译要依据具体情况而定，不可都一味理解为“双方”，如在本例中就可能不止是双方，因而在翻译时只能处理为“各方”。

（2）不能因为在本例中可能有协议“各方”，而将the third party理解为协议各方中的某一“第三方”，实际上the third party与“第三方”均指称协议外的“第三方”，为固定表达。

（3）应注意一些常见词语在合同中的具体意义，如performance意为“履行”，disclose意为“透露”等。

（4）在英文原句中，confidentiality information被作为主语，突显了其在全句中的核心地位，而在翻译中选用了“协议各方”作主语，突出了保密的行为主体，强调了责任意识。两句虽有不同，但却显示了各自语言的特点，不失为好的翻译。

（5）本例原句中使用了not be disclosed... without等多重否定表达，明确了其对相关行为的禁止，翻译时应同样体现。

〈参考译文〉

协议各方对在履行或实施本协议过程中所获所有保密信息均需保密。该信息仅限于在履行或实施本协议过程中使用，未经业主事先书面同意，不得向任一第三方透露。

例11

Under no circumstances and at no time shall Sales Representative disclose to any person of any of the secrets, methods or systems used by Company in its business. All customer lists, brochures, reports, and other such information of any nature made available to Sales Representative by virtue of Sales Representative's association with Company shall be held in strict confidence during the term of this Agreement and after its termination.

〈阅读提示〉这个保密条款提到的保密内容有公司的操作方式、业务系统、客户名单、产品手册、工作报告以及任何形式的这类信息，较为具体。从语言看，句子开始就使用表示强调的介词结构，之后出现谓语动词颠倒。在第二个句子里，作者使用了一个很长的过去分词短语（made available to Sales Representative by virtue of Sales Representative's association with Company），充当前面各类信息的定语。理解时应看完整个句子后，再去寻找made available...前面的中心词语。

〈翻译要点〉

（1）Under no circumstances and at no time连续使用否定，突显了对相关行为的否定。但在翻译时不必完全照搬，如翻译成“在没有情况下和在没有时间”明显有背汉语表达习惯，而应翻译为“无论在任何情况下，在任何时间……均不得”，将否定后移，用两个“任何”加强了语气，实现了同样的效果。此为“正反译”。

（2）正反译在本例中同样可以用于第二句中，如shall be held in strict confidence既可以翻译为“需严格保密”，也可反译为“不得有任何泄露”。

（3）本例中第一句使用倒装句式强调了状语，而在汉语中由于状语多放在句首，因而强调意味有所减弱，可能通过增译的方法来加以弥补，如本例中加入“任何”等。

（4）（of any）nature指性质、类型，在此处可翻译为“各种性质的信息”，更好可简单表述为“各类信息”。

（5）对于during the term of this Agreement and after its termination翻译时应注意两点，其一为and前后两种短语翻译时表达上并列，其二为it应按汉语表述习惯改为“其”或“协议”，而不应只直译为“它”。

〈参考译文〉

无论在任何情况下，在任何时间，销售代表均不得将公司经营中的任何机密、方法、制度向任何第三方透露。在协议期间及协议期之后，销售代表对其从公司所获的客户名单、册子及报告等其他各类信息均需严格保密。

例12

The scope of confidentiality and definition


Article 1
 The parties hereto confirm they shall keep confidential the scope of business and technical secrets under the duty of confidentiality, inclusive of any and all confidential information and any other matter.


Article 2
 Confidential information contained herein shall refer to any and all projects-related to technical information, business information and any other information manifested in writing, orally, in graphics, electronically or by any other means.

a. Technical information including but not limited to technical plan, design requirement, service description, means of realization, operation process, technical specifications, software system, data, draft, operation environment, operation platform, test result, drawings, models, samples, manual, technical archives, instrument and equipment, business correspondence that contains technical secrets.

b. Business information including but not limited to: name, address and means of contact of customers, information of demand, marketing plan, purchase materials, pricing policy, price information, purchase channel, strategies of production and sale, pretender estimate and bidding content contained in invitation for bidding and bidding, constitution of members of the project, budgetary estimate, margin, financial data and material in confidence, and the like.


Article 3
 Any other information contained in Article 6 hereof shall refer to any other matter so specified by the parties hereto in accordance with applicable law and agreement that require the parties hereto to discharge the duty of confidentiality.


Article 4
 Confidential information shall be determined by the following:

a. To be expressly marked exclusive or secret at the time of delivery thereof to the other party and remarked owner of the said confidential information, in case of any written or any other tangible information.

b. To be declared information in confidence before disclosure thereof to the other party, recorded in writing and remarked owner of the said confidential information.

c. Such corresponding written certificates shall be produced by the parties hereto as legal texts and photocopied agreement, in case of any other information.

〈阅读提示〉本例是一个非常具体详实的保密条款，第一条提出了保密的总体要求；第二条规定了保密的范围，而且细分为技术信息和商业信息，各项分别涉及十几条具体细节，几乎涵盖本合同从投标到完工的所有行政、技术、财务、商业等全部过程和资料；第三条对可能出现的例外做了限定；第四条又提出确定保密信息的详细方式。根据上述文字判断，这应该是属于大型工程技术合同。

从英语语言方面，这个合同的条款写作不是按照简单的一级标题“条”（Clause）来区分的，而是根据内容丰富的实际情况，按照三级标题“章（Chapter）”、“节（Article/Section）”和“条（Clause）”来区别的，即本例整个属于合同里的第十章“保密的范围与定义”，其次细分为四节，再次有些节里包含若干条。一般只有大型合同或协议才采用这种详细的分类。

〈翻译要点〉

（1）第一节里的confirm一般理解为“证实”，但在法律和合同里翻译成“确认”，这个说法越来越受到大众认同。后一个短语inclusive of是非常正式的用语，代替普通的including，表示“包括”。

（2）第二节里any and all中的any和all实际是一个意思，也是合同英语喜好重复用词以表达严肃性的例子，这里翻译成“所有”即可。

（3）第二节细分第一条里的“operation process，technical specifications”在工程技术语境里，应该理解和翻译为“实施流程、技术规范”，而不能翻译为“运作流程，技术指标”（“运作”一词是商业术语，“指标”是一般用语）。

（4）第二节细分第二条里的invitation for bidding and bidding是指招投标过程中的招投标文件，或称“招标书、投标书”，或“标书”。

（5）第四节中细分的两条开头，都写成to be句型：To be expressly marked，To be declared，是和前面语词衔接。但翻译成英语时，不一定要紧扣英语语法，可以按照意思加以整理，例如：“对于口头信息……，对于其他信息”更为中国读者接受。

〈参考译文〉

第十章　保密的范围和定义

第一节：双方确认，当事人应承担保密义务的商业和技术秘密范围包括保密信息和其他事项。

第二节：本协议所称的“保密信息”是指所有与项目有关的、以书面、口头、图形、电子或其他任何形式表现的技术信息、商业信息及其他信息，其中：

第一条　技术信息包括但不限于：技术方案、设计要求、服务内容、实现方法、实施流程、技术规范、软件系统、数据、草稿、运行环境、作业平台、测试结果、图纸、模型、样品、使用手册、技术文档、仪器设备、涉及技术秘密的业务函电等。

第二条　经营信息包括但不限于：客户名称、客户地址及联系方式、需求信息、营销计划、采购资料、定价政策、价格信息、进货渠道、产销策略、招投标文件、项目组人员构成、费用预算、利润情况及不公开的财务资料等。

第三节：本协议第六条所称的“其他信息”是指甲乙双方按照法律的规定要求双方承担保密义务的其他事项。

第四节：保密信息应以下列形式确定：

第一条　对于书面的或其他有形的信息，在交付对方时必须标明专有或秘密，并注明保密信息属于方。

第二条　对于口头信息，在透露给对方前必须声明是保密信息，进行书面记录，并注明保密信息所有方。

第三条　对于其他信息，甲、乙双方应提供相应的书面证明（如法律文本、协议的复印件等）。

4.5　转让与变更条款

转让与变更条款（Assignment and Modification）主要出现在比较大型的技术与工程项目合同中。因这些合同技术复杂、工程量繁重或金额巨大等特点，当工程技术项目进入实施阶段后，合同各方都可能要求或请求根据实际需要或情况改变预先的设计方案、图纸和施工进度，这样就会引起合同标的物的转让或变更。条款内容涉及该合同标的物是否可以转让以及相关的转让条件。如果禁止将合同权利全部或部分转让给第三方的，也应该在合同中明确规定。在中文里，这种意图一般表述为“未经对方事先书面同意，不得将任何合同权利转让给第三方，亦不得将任何合同义务交由第三方代为履行”。

例13

This Contract may be assigned without prior consent to the "Contractor". If the assignee fails in the discharge of its obligations under this Contract, the obligations under this Contract revert to the party who requests the assignment who in any event remains responsible for the unfulfilled obligations throughout the term of this Contract.

〈阅读提示〉从本例第一句发现，合同可以不经承包人同意而转让，这基本上是一个金额较小、技术性不高的合同。assigned（转让）一词是合同常用语词，不用transfer和transmit。合同义务一般不用duty，responsibility，commitment等普通语词，而主要采用obligation。名词discharge有多种意思，在此并不是“卸货”或“解除”，而是相反的“执行”。

〈翻译要点〉

（1）英语中状语放在谓语之后是常态，汉语则恰恰相反，因而在翻译时应注意状语位置的调整，如本例第一句中的without prior consent to the“Contractor”等。

（2）under this contract在翻译时，可采用语性转换的翻译技巧，将under转换为动词，译为“按本合同”或“本合同所规定的”，以更符合汉语习惯。

（3）在合同中用语相对正式，如consent、obligation、unfulfilled等，在翻译时也同样应注意选词的文体，不可使用随意口语表达。

（4）assignee表示受让方，在合同措词中，以“-ee”结尾表示受动方的表达很常见，如employer、trainee等，应注意辨别。

（5）正式英文中，人们许多时候使用被动句和名词化形式来表达动词的意思，以显得客观、严谨，但在汉语中却多使用主动句和动词，在翻译时应注意使用。本例就有几个这样的句子。

〈参考译文〉

本合同可在无需承包方事先同意的情况下转让。如受让方未履行合同规定之责任，合同的责任将转回要求受让的一方。在任何情况下，要求受让方应在合同有效期内对未履行的合同负责。

例14

Neither party hereto shall assign to third party rights and obligations arising out of the present Agreement without the prior writing approval from the other party and MANUFACTURER shall not subcontract totally or in part the supply contemplated in this Agreement without the prior consent of PURCHASER.

〈阅读提示〉这是涉及工业品的采购合同，因为合同里出现了MANUFACTURER一词。前面两行的短语arising out of the present Agreement是一个非常正式的分词短语，用作定语，意思是“来自”，“产生于”，相当于介词of。分包这个术语，合同里一般采用subcontract，分包人（商）是subcontractor。表示“规定”有多种方式，除了contemplate，合同英语还使用regulate，specify，stipulate。

〈翻译要点〉

（1）本例中，“MANUFACTURER”与“PURCHASER”均采用全大写的方式，以显强调，汉语中没有这样的方式。

（2）合同中以“-er”结尾的词语在翻译时很少采用“……者”、“……商”等表达方式，而更多地是采用“……方”的方式表达，以显得中立、客观，同时也与合同的其他表达协调一致。

（3）rights and obligations指“权利与义务”，在合同中不用rights and duties，汉翻英时应注意选词。

（4）with与without引导一个后置定语或状语显得十分简洁、明了，因而在英语中很是普遍，但在翻译时应将其前置。

（5）shall在日常英语中，多表示将来时，但在合同等其他法律文体中则有“应”、“必须”的意思。

〈参考译文〉

未经对方事先书面同意，不得向第三方转让因本协议而发生的权利或义务；未经采购方事先同意，生产方不得完全或部分地分包本协议规定的供应。

例15

Party A may freely assign the rights and obligations stemming out of this Agreement to any other company belonging to the Group headed by Party C, provided that it previously notifies the JVC such assignment, and that it fully guarantees the JVC the appropriate fulfillment of this Agreement by the assignee.

〈阅读提示〉本例的分词短语stemming out of this Agreement与上例里的情形相同，在此处作定语说明前面的“权力和义务”，意思是“产生于”或“衍生于”，这也是英语语言丰富多样的表现。短语headed by是过去分词短语，说明前面的“集团”，原意是“由谁领导的，为首的”，常见于各种资料。JVC在合同各方的语境下，可以肯定就是“合资企业”。

〈翻译要点〉

（1）Party A、Party B与Party C是英文合同中的固定表达，对应汉语表达为“甲方”、“乙方”、“丙方”，而不是“A方”、“B方”与“C方”。

（2）英汉两种语言在修饰语的位置上区别很大，对于较复杂的定语，英语多后置，而汉语则多前置或独立成分句。在本例中如any other company belonging to the Group headed by Party C就应被翻译为“丙方集团下属任一其他公司”。

（3）对于一些常见缩略表达，或合同中反复出现的缩略表达，在其意义清楚的情况下，翻译时可直接保留，如本例中的JVC。

（4）英语多形合，强调句式结构的清晰与完整，汉语多意合，更注重语义的逻辑与连贯。因而在翻译时可适当省译原文中的一些连接词甚至是一些形式上的主语，如本例中的it等

（5）provided that是合同中的常见表达，意为“假如”、“设若”，在翻译时还可处理为“如果”或“如”等，以简化表达。

〈参考译文〉

甲方如将转让事宜事先通知JVC，并保证受让方将按约恰当履行本协议，可将本协议衍生的各项权利与义务自由转让给丙方集团下属任一其他公司。

4.6　不可抗力条款

不可抗力条款（Force Majeure）来自长期的海上运输经验，是一种免责条款。对外贸易的合同中，一般都要约定如当事人一方因不可抗力事件不能履行合同的全部或部分义务的，可免除其全部或部分责任；不能按照合同规定的期限履行其义务的，可免除其迟延履行的责任。不可抗力条款有概括式、列举式和综合式三种表达，约定不可抗力的范围、种类、引发的法律后果、以及不可抗力事件发生后责任方通知对方的方式、时限、以及出具不可抗力事件证明文件的方式等。

例16

If because of any event of Force Majeure, including without limitation, explosion, fire, lighting stride, earthquake, hurricane, war, riot, civil disturbance or strike, or the enactment, rescission or amendment of any law, regulation, rule, decree or practice of any Chinese governmental authority, a party is unable to continue to operate or otherwise perform its obligations hereunder foe a period of more than thirty (30) days, then the other party may terminate this Agreement by thirty (30) days prior written notice to the first party, provided that the cause for termination has not been remedied within the thirty (30) days period of notice. Upon such termination, the Tenant shall be entitled to a refund of the rent, the Deposit and all other deposits including but not limited to utility deposit and the management fee for the remainder of the then current monthly period for which Tenant had already paid, commencing from the date of occurrence of such event of Force Majeure. Both the Landlord and the Tenant shall be released from all further obligations in connection with this Agreement save those in connection with which amounts were due and owing and not yet paid prior to the event of Force Majeure.

〈阅读提示〉本例所用的语言方式是列举式，也就是由于战争、地震、水灾、暴风雨、雪灾新原因，致使卖方不能全部或部分装运或延迟装运合同货物，卖方对于这种不能装运或延迟装运本合同货物不负有任何责任。但卖方须用传真之类的通知买方，并须在15天内以航空挂号信件向买方提交由中国国际贸易促进委员会出具的证明此类事件的证明书。既然不可抗力是可能发生的情况，在语言表达上，这类条款一般都有条件状语从句出现，且列出较长的可能发生的现象或事故。

〈翻译要点〉

（1）合同文体鉴于其对严谨性的要求，往往引起修饰语过长、过多，本例即为如此，在翻译时一定要分清主次，切不可依原文句式做简单处理。如本例第一句翻译中，使用了“如因”、“或”、“若”等词语清楚地体现出了其语意的主次与逻辑关系。

（2）为了合同的严谨性，在表达数字时，应使用大写（英文或汉语）表示，同时为清楚明了，可以加上阿拉伯数字。在翻译时也应体现这一点。

（3）应注意合同语言表达的特殊性及其与日常表达的区别。如本例中Land lord and the Tenant不能简单地翻译为“房东与房客”，而应按合同文体的习惯翻译为“房产主与承租人”。

（4）时限设置是合同中的一个常见条款，在本例中就有包括more than thirty (30) days、by thirty (30) days、within the thirty (30) days等不同表达，在翻译时一定要注意表达的准确性。

（5）本例第六行出现的动词terminate表达“终止”的意思。这个词容易误解为“决定”。合同英语中不可用stop，halt等普通语词表达“合同终止”。

〈参考译文〉

如因不可抗力的原因，包括但并不限于爆炸、火灾、地震、台风、战争、暴乱、内乱、罢工，或中国政府部门新近颁布、废除、修改的相关法律、规章、政令等，协议一方无法在三十（30）天内继续履行合约条约，若造成协议终止的原因未在通知的三十天内得以改善，另一方可在书面通知对方前三十（30）天终止本协议。如协议终止，承租方将可获不可抗力发生当月的租金、保证金包括但并不限于公用事业保证金、及管理费的剩余部分返还。除不可抗力发生前所发生的各项应付费用或欠款之外，房产主与承租人均无需再履行本协议所规定义务。

例17

Should any party be prevented from performing the terms and conditions of this Agreement due to the occurrence of any event of force majeure after the date hereof, the prevented party shall send notice to the other party within fourteen (14) Business Days from the occurrence of the event of force majeure stipulating the occurrence of the event of force majeure and stating in the notice that such event is an event of force majeure.

〈阅读提示〉本例的不可抗力条款没有用综合式叙述战争、地震、水灾、暴风雨、雪灾或其他不可抗力的具体情形，而是以综合式提示各方注意：如果发生不可抗力，怎样并何时通知对方。在实施中，如若真的遭遇不可抗力，当事人一般还要提供由权威机构出示的证明文件。在语言上，本例整个句子就是一个含有以Should引导的条件状语从句的主从复合句。

〈翻译要点〉

（1）虚拟语气在本例中的使用相关于一个条件从句，因而可以翻译为“如因”引导的一个条件从句，而无需保留原句的特征。

（2）名词化表达是英文合同的一个明显特点，如本例中occurrence的使用。在翻译中，可根据汉语句式特点与表达需要将其转换为汉语的动语，如“发生”。

（3）虽然在英文合同行文中少用主动因素作为主语，以显得中立、客观，但如在强调行为主体与责任时，应使用主动表达，如本例中使用the prevented party作为主语。对于这种句式在翻译时仅作保留即可。

（4）shall是合同文体中的常见用语，主要表示“理应”、“应该”之义，因而不可用will或be going to代替。翻译时应注意语义的准确性。

（5）分词的使用在英文中十分普遍，可分别作定语或状语，而汉语中则没有此类用法，因而在翻译时应灵活处理，如本句中将stipulating... stating翻译为动词。

〈参考译文〉

如因不可抗力原因，协议一方受阻无法履行本协议所约定条款，受阻方需在不可抗力事件发生后14天内通知对方，并明述不可抗力事件本身及其不可抗力性所在。

例18

Both Parties shall, through consultations, decide whether to terminate the Contract or to exempt the part of obligations for implementation of the contract or whether to delay the execution of the contract according to the effects of the events of Force Majeure on the performance of the Contract.

〈阅读提示〉本例不同于上述二例的内容，而是规定如果遭遇不可抗力，怎样处理余下的合同事务，重在确定不可抗力事件引起的法律后果及善后事宜。在语言上，请注意表达“履行”概念时，本例使用了三个不同的语词implementation，execution，performance，这集中体现了英语语言用词的丰富性和不重复性。

〈翻译要点〉

（1）选词的准确性不仅体现在意义的准确上，同时还应体现文体要求并采用约定性表达，如本例中的Force Majeure、terminate应相应翻译为“不可抗力”与“终止”。

（2）如表示“协商”的意思，在商务谈判中使用negotiation，在日常生活中可采用peaceful discussion，而在合同及法律事务中一般选用consultation。

（3）长句的翻译最注重逻辑的清晰与语义的明确，一般可采取“逻辑顺组”与“逻辑重组”等方式处理，本句采用后一种方式，将位于最后位置的“按照不可抗力对履行合同影响的程度”提前到句首，而把其他成分相应延后。

（4）最后一部分英语短语according to the effects of the events of Force Majeure on the performance of the Contract翻译时，根据中文习惯，最好在“影响”（effects）的后面加上“程度”二字，这样读起来更通顺。

（5）动词exempt表示“免除”。虽然其他动词（如：release，rid，free，relieve）也可以表示“免除”之意，但exempt用意更强烈。

〈参考译文〉

按照不可抗力对履行合同影响的程度，由双方协商决定是否解除合同，或者部分免除履行合同的责任，或者延期履行合同。

4.7　违约条款

作为合同的必备条款，违约条款（Default）在保障当事人的合同权利、维护自身的合法利益时有关键性的作用。约定的可导致合同终止的违约或侵权行为或事实出现后，合同即可终止；无论合同是否终止，出现约定的违约情形的，可追究过错方的违约责任。

违约条款的主要内容为当一方违约后，对方有权提出索赔或者补偿。对于违约行为的处理，我国立法主张，主要违约责任包括但不限于：支付违约金（liquidated damages）、赔偿损失（compensation）和实际履行（specific performance）。通常采取罚金的形式，因而有的条款对罚金作了规定：当一方违约时，应向对方支付一定数额的约定罚金，以弥补对方的损失。此外，在国际技术贸易、服务贸易（包括大型工程承包业务）中，制止或惩罚违约行为的另一类形式是：没收违约方的财产和设备、变卖各类设施、扣留违约方人员等。

例19

Unless another provision of this Agreement specifically provides to the contrary, the rights of termination as herein provided shall be addition to all other rights and remedies which either party may have to enforce this Agreement or to secure damages for the breach hereof, and the exercises of any right of termination as herein provided by either party shall not relieve the other of any of its obligations under this Agreement accruing prior to the effective date of termination, including, but not limited to, the obligation to pay fees and any applicable royalties or to render reports with respect thereto.

〈阅读提示〉本例条款是采用综合式对违约责任进行界定的，并未对违约的具体行为进行叙述。对于违约行为，只要满足一定的必要条件，不管合同中有无约定，当事人一方都可以行使合同解释权，没有必要在合同中写明。英语表示“违约救济”，在英文合同中常用shall indemnity and hold sb harmless of/from/for短语表达。

〈翻译要点〉

（1）本句较长，翻译时首先应对其进行适当拆分，拆分时应抓住主语“the rights of termination”及其后的两个谓语动语以构成翻译后句子的主干。

（2）拆分并不是长句翻译的完成，相反只是翻译的开始。在拆分后，一定要对句子进行重组，主要涉及是否要断句、是否要调整语序与逻辑结构等。本句对前后两个分句进行了断句处理，以使原文表述在汉语中更加清晰。

（3）Unless another provision of this Agreement specifically provides to the contrary表述较长，但在翻译时可省译为“除非本协议另有规定”。省译为翻译的常见技巧之一，应多加练习，灵活运用。

（4）as herein provided意思为“正如在此所被提供／赋予的”，但如果直译则明显生硬，不妨意译为“本协议所规定的”。此处翻译同时运用了增译的技巧，增加了“本协议”。

（5）the effective date意为生效期，指协议或规定生效的日期，翻译时应注意选词与表意的准确性。

〈参考译文〉

除非本协议另有规定，在本协议规定的终止合同权外，还包括协议各方为履行本协议或为防止违约损害而享有的其他任何权利和救济。一方依照本协议规定行使终止合同权，不得减轻另一方在终止生效之前已发生的协议义务，包括但不限于支付费用和相关特许权使用费的义务或就相关方面提交报告的义务。

例20

The Principal may terminate this Contract in whole or in part without any liability of the Principal to the Contractor by Written or telegraphic notice if the Contractor refuses or fails to comply, or so fails to make progress as to endanger compliance with any provisions of this Contract, including the Contractor's warranties, or if the Contractor becomes insolvent or makes a general assignment for the benefit of creditor or if a petition under the Bankruptcy Act is filed by or against the Contractor. If the Contractor's financial condition is found to be, becomes, or remains unsatisfactory to the Principal during the terms of this Contract, the Principal may terminate this Contract on ten (10) days written notice. The Contractor agrees to indemnify, and save the Principal harmless from the loss, penalty or damage resulting from the Contractor's failure to make progress or the Contractor's refusal or failure to comply with any provision in the Contract.

〈阅读提示〉本例前面七行文字是一个主从复合句，以主句在前，三个if条件状语从句紧跟在后出现。从第七行至第十行开始为第二个主从复合句，出现方式与前面相反：条件状语从句在先，主句在后。最后四行为第三个句子，是一个简单句，但这个简单句附加了不少辅助成分，包括现在分词短语。内容上，本条款采用叙述式逐项规定违约责任。

〈翻译要点〉

（1）但鉴于英语形合式的特点，其句式完成的标志为句式本身结构的完整，而不是语义表达的完成。因而在第一个主从复合句的翻译中并没有拘泥于原文句式，而是将其主句The Principal may terminate this Contract in whole or in part without any liability of the Principal to the Contractor by Written or telegraphic notice放到译文后面，而把英文原文后面的三个条件状语从句提到译文前面。

（2）Principal与Contractor在翻译时应选用“委托人”与“承包人”等词语，以示中立与客观，而不宜用“承包商”等表达，以免过于口语化而不够严谨。

（3）Principal与Contractor在本文里均加上引号，有时还可以大写字母，以突出合同主要术语。翻译时可采用黑体等形式，不过中文里没有类似的统一规定。

（4）provisions of this Contract指本合同的条款。表达“条款”的英语语词还有：clause，article，term。

（5）(Bankruptcy) Act指“法案”，显然不是普通的“行为”。

〈参考译文〉

如果承包人拒绝遵守规定或未能遵守规定，或未能取得工程进展并威胁合同规定和承包人的保证的，如果承包人资不抵债，或出于债权人利益而整体转让的，如果依照破产法由承包方提起破产申请或第三人针对承包人提起破产申请的，委托人均可以书面通知或电报通知方式与承包人部分或完全终止合同而无需向承包人承担责任。如果施工期间承包人的财务状况不能令委托人满意的，委托人可提前十日发出书面通知而终止合同。承包方同意赔偿因承包人拒绝遵守规定或未能遵守规定，或未能取得工程进展而引发或产生的损失、惩罚或损害赔偿。

例21

Contractor shall be responsible for its own labor relations with any of its employees, trade or union represented among its employees and shall negotiate and be responsible for adjusting all disputes between itself and its employees or any union representing such employees. Contractors shall indemnify and hold Employer harmless for any damage or losses including attorney's fees resulting herefrom.

〈阅读提示〉本例规定违约责任的方式比较特殊，没有采取先前条件状语从句的办法，而是直接陈述承包人应该尽到的义务或责任，应该赔偿业主的损失等具体行为。在语言上，本例包括两个简单句，但第一个简单句也很长，占了四行之多，涵盖承包人与涉及合同方方面面的关系。

〈翻译要点〉

（1）本段第一句中有三个and，在理解与翻译时首先应分清层次，明晓各词之间的主次关系，如本句中第一个and为第一层次，构成谓语之间的并列关系，另两个and则相对次要，在翻译时应体现这一层次关系。

（2）对于and在翻译中的选词不应过于拘泥，如本译文中采用了一个“与”、一个“、”、一个省略的方式灵活处理了三个and，既清楚达义，又符合汉语表达习惯。

（3）合同翻译中一定要注意惯用表达的使用，如disputes between itself and its employees、attorney's fees应译为“律师费”与“劳资纠纷”等。

（4）herefrom意义是“由此”、“因此”，如省略不译则其语义不太明确甚至有所损害，所以理应保留并译出。

（5）employee可视情况译为“雇工”、“工人”与“员工”，在此处如译为“雇工”则语义偏贬，译作“工人”又略带情感，而“员工”则显中立、客观。

〈参考译文〉

承包方应负责处理与其员工或代表员工的工会之间的劳资关系，应协商、调解与其员工或代表员工的工会之间的劳资纠纷。承包方应赔偿因此发生的包括律师费在内的损失或损坏，并保证用人单位免受此类损坏或损失。

4.8　赔偿条款

赔偿是对某种损失负有法律责任的一方（受偿房）将该损失转移给另一方（赔偿方）的权力。赔偿权通常因明确的合同承诺而生。赔偿条款（Indemnification）通常出现于金额较大、技术要求高、涉及面较宽或实施期间长的合同。其中，赔偿范围是赔偿方和受偿方共同关切的焦点之一。毫无疑问，如赔偿范围较宽，则赔偿方的风险更大；反之，则受偿方的风险更大。一般说来，买方承担的风险相对较小，卖方承担的风险相对较大。尤其是近年来中国成为出口大国以后，无论面对欧美国家还是面对第三世界国家，我国对外贸易企业均感受到这种压力。因此，学习和研究赔偿条款在签订合同时仍为不可忽视的重点之一。

例22

Section 5 Basket. Buyer is entitled to seek indemnification under this Aritcle only when the aggregate of its Indemnifiable losses exceeds $10,000, in which case Seller and Parent Corporation shall indemnify Buyer pursuant to this Article from the first dollar of the Indemifiable Losses.

〈阅读提示〉本例正文的第一个单词Basket表示本条的主要内容，相当于主题词。整个条款在语言上就是一个复合句，里面包括一个时间状语从句和一个非限定性定语从句。表示“有权”这个意思时，除了这里的entitled之外，另外还有empowered和has right。主要的合同条款术语已经大写。

〈翻译要点〉

（1）第一个单词不能误解为“篮子”，毕竟这里不是菜市场。在赔偿条款语境下，Basket是指“起赔金额”。

（2）合同中常见到类似under this Aritcle的介词词组，基本意思是“根据……”，习惯翻译成“在本条款项下”。

（3）单词aggregate的基本意思是“集合”，这里可以转译为“累计”，虽然另一个单词cumulative就是表示“累计”的常用词。

（4）Indemnifiable losses这个短语是本例的核心词组，为了更加明确无误，最好用引号括起来。虽然其他术语也有大写的，但理解上不会出现歧义，所以不一定用引号。

（5）词组from the first dollar表示“从最低额开始”（赔偿），但是翻译时不必字字对照，说一句“有权寻求本项下的赔偿”已经足以表明意思。

〈参考译文〉

第五条　起赔金额。仅在“应赔偿损失”累计金额超过一万美元时，买方才有权寻求本条项下的赔偿。此时，卖方及其母公司应当根据本条规定向买方全额赔偿“应赔偿损失”。

例23

Section 8 Exclusively. The rights and remedies set forth in this Article constitute the exclusive rights and remedies of Seller, Parent Corporation, Buyer and Buyer's Affiliates in respect of the matters indemnified under Sections 1 and 2.

〈阅读提示〉这项条款是针对合同各方的，所以文中提及了四个法人的称谓。本例正文的第一个单词为副词，但独立成句来表示该条主旨，这在其他文体里是没有的。其后的内容只有一句话，谓语动词是constitute。词组in respect of为正式文件的用语，在口语和普通语句里会用about，as of。过去分词indemnified及其短语作定语，修饰前面的介词宾语matters。

〈翻译要点〉

（1）第一个单词虽然是副词，但它表示一个单独的意思，所以还是应翻译为名词“唯一性”。

（2）单词remedies的一般意义是“治疗、治疗方法”，是一个医学名称。在法律语境下，这个词可以翻译成“救济”，尽管听起来有点像民政部门的“赈灾救济”，但是法律“救济”的说法在司法界是有共识的。

（3）在处理动词constitute的翻译时，因其后面的宾语是权力和救济，而不是什么机构或组织，所以可以翻译为“构成”，而不是“建立”。

（4）本例的宾语比较明确，但是其后的介词宾语of Seller，Parent Corporation，Buyer and Buyer's Affiliates in respect of the matters indemnified under Sections 1 and 2很长，较为复杂。它不是从句，采取分译也不合适；如拆为两句，恐怕意思不连贯。所以只能将其译成一个长的定语：“构成……的唯一权力和救济”。

（5）介词词组in respect of the matters意思是“关于”、“涉及”，在这个已经很长的定语里，最好尽量缩短语句，所以不妨翻译成“就某事宜”。

〈参考译文〉

第八条　唯一性。本条所规定的权力和救济构成卖方及其母公司、卖方及其关联方就第一条和第二条项下赔偿事宜可得享有的唯一权力和救济。

例24

Indemnitor's Right to Dispute Claim. An Indemnitor has the right, by written notice, for a 30-day period, to dispute its liability to an Indemnitee with respect to a Claim. The 30-day period begins the day after the Indemnitor's receipt of the Indemnitee's notice pursuant to subsection (a) and ends at 5:00 p.m. on the 30th day.

〈阅读提示〉本例第一个词组也是独立成句，表示本条款的主旨。通常说的“索赔”和“理赔”发生在保险公司与投保人之间，而在本例中的索赔与赔偿发生在合同双方当事人之间，赔偿人应对对方的索赔态度及行为也不称为“理赔”，而是“赔偿异议（Dispute）”。本例对赔偿异议提出的方式和时间做了详细规定，实际操作性较强。

〈翻译要点〉

（1）开始的词组Right to Dispute Claim，如上所述，不是发生在保险公司的业务或者其他一般民事纠纷，而是合同当事人之间的赔偿问题，所以可以翻译为“赔偿异议权”。

（2）与上例相似，词组dispute its liability也可以翻译为“对……提出异议”。词组with respect to也是“关于”的意思，不过可以用更加严谨的语词翻译为“究其”。

（3）词组pursuant to是又一个表示“根据”的形容词介词短语，专门用于非常严谨的文字。

（4）名词subsection (a)可以翻译为“次项”。中文对法律条款的分级措辞一般分为“章、节、条、款、项”。

〈参考译文〉

赔偿方的赔偿异议权。赔偿方有权在三十天期限内以书面通知的方式究其因任何索赔而应对受偿方承担的责任提出异议。该三十天期限自赔偿方收悉受偿方依据次项（a）规定发出的通知之日起至第三十天下午五点止。

4.9　仲裁条款

对外贸易中产生的争端一般通过仲裁（arbitration）、调解（conciliation）和诉讼（litigation）来解决。仲裁是指买卖双方达成协议，自愿将有关争议交给双方所同意的仲裁机构裁决。其中包括了临时仲裁（ad hoc arbitration）和常设仲裁（administered arbitration）。不管是哪种仲裁机构，仲裁裁决对双方都有约束力，双方都必须执行。

对外贸易买卖合同中的仲裁条款一般比较全面和细致，一般包括但不限于：友好协商的解决原则、提交仲裁的期限、仲裁机构、仲裁地点、仲裁规则、仲裁裁决效力与执行、仲裁适用法律、仲裁语言和仲裁条款的效力。其中确定仲裁地点是个重要的问题。在签订对外贸易合同时，应先争取规定在我国仲裁，也可根据业务需要，规定在被告一方的所在国家仲裁或者在双方同意的第三国仲裁。

与诉讼相比，仲裁具有一裁终局性和民间性等特征，可为当事人节约解决争议的成本。因此，对于国际贸易中的争端，当事人更青睐用仲裁来解决。有的英文合同中争议解决的条款干脆用Disputes and Arbitration作为标题。

例25

All disputes arising from or in connection with this Contract shall be settled through available friendly negotiation. In case no settlement can be reached, the case at issue shall then be submitted for arbitration to the Foreign Economic and Trade Arbitration Commission of China Council for the Promotion of International Trade in accordance with the provisional rules of procedures of the said commission. The arbitration award shall be final and binding upon both parties. The cost of arbitration shall be borne by the loser.

〈阅读提示〉本例由三个英语句子组成。第一个句子里的arising from or in connection with this Contract是合同英语常见的表达法，表示“从本合同产生或与本合同相关的”。第二句开头的In case，似乎是介词短语，实则为连词，引导条件状语从句。动词be submitted的意思是“提交”，行政和法律事务常用语，代替普通语词give，report，offer。在专有名词中，China Council for the Promotion of International Trade是我国政府具体管理对外贸易冲突的仲裁机构，翻译为“中国国际贸易促进会”，简称“贸促会”。文中单词award显然不会是“奖励”或“授予”的意思，在此是指仲裁委员会的最终裁决结果。通览全段，不难发现本段各句均为被动语态，这也是英文合同的常用语态，可以使表达显得中立、客观。如前所述，在翻译中应根据汉语表达习惯将其适当转换，如本段中三处均被转换为主动语态。

〈翻译要点〉

（1）合同表述严谨，逻辑缜密，这一点在英汉语中均为如此。如本段中四句实为一个层层推进的逻辑，在翻译时这一逻辑也应完整保留。

（2）如遇专有名词，翻译时应完全采用固定对应表达。如本例中Foreign Economic and Trade Arbitration Commission of China Council for the Promotion of International Trade只能译为“中国国际贸易促进会对外经济贸易仲裁委员会”。

（3）final意为“约定的最终结果”，因而翻译时可以依常理译为“最终结果”，也可表述为“终局性的”。

（4）最后的几个语词final and binding upon是表示仲裁结果的套语，意思是“（本仲裁结果）为最终结果，对双方均有约束力”。

〈参考译文〉

合同当事人发生争议的，应通过友好协商解决。达不成协议的，应由合同方将执行合同当中发生的争议提交仲裁解决，仲裁就由中国国际贸易促进会对外经济贸易仲裁委员会在北京依照其仲裁规则进行。仲裁委员会的裁决为终局性的，对双方均有约束力。仲裁费用由败诉方承担。

例26

Any controversy or claim arising out of or relating to this Agreement, or the breach thereof, shall be settled by arbitration in accordance with the Commercial Arbitration Rules of the American Arbitration Association, and judgment upon the award rendered by the arbitrator(s) may be entered in any court having jurisdiction thereof.

〈阅读提示〉由于仲裁的前提都是假设在贸易过程中有争议或争端产生，所以这类条款常采取例25和例26那样的语句开始，也可以用In the event of any dispute arising from...或倒装句（如Should any dispute arise between the contracting parties）以及其他一些表示假设的句型。本例中的仲裁机构是美国仲裁协会。

〈翻译要点〉

（1）英汉句式的不同使得翻译时意译策略必不可少。如本例中第一部分主语较长，直译过于累赘，可将其转换为状语，由“因……”引导，这样句式就显得清晰，语义更加明确。

（2）this Agreement在翻译时均译为“本协议”，而不是“这个协议”，以显简洁与正式。

（3）controversy与dispute均常用于类似表达，在此外可以互换，翻译时均可译为“争议”或“争端”。

（4）claim为多义词，基本语义有“声称”、“断言”、“索取”、“要求”等，在本例中应按惯例翻译为“索赔”。

（5）例中be entered in字面意思为“被进入”、“被记入”、“被列入”，但在本例中应根据上下文理解为“进入法院进行审理”，可进一步转译为“法院可针对……进行审议”。

〈参考译文〉

因本协议而发生的或与本协议相关的争议、索赔或违反本协议约定的行为发生，应依照《美国仲裁协会商业仲裁规则》进行仲裁。任何有仲裁司法权的法院可针对仲裁员所作裁决进行审议。

例27

All disputes arising out of or in connection with this contract, including any question regarding its existence, validity or termination, shall be referred to and finally resolved by arbitration under the Rules of the London Court of International Arbitration, which Rules are deemed to be incorporated by reference into this clause. The governing law of this contract shall be the substantive law of The United Kingdom of Great Britain and Northern Ireland. The tribunal shall consist of three arbitrators. In the case of a three-member tribunal, the following words may be added: "... two of them shall be nominated by the respective parties". The place of arbitration shall be London. The language of the arbitration shall be English.

〈阅读提示〉应当注意的是，本例的当事人选择了上述英国伦敦国际仲裁院，随后仲裁解决的约定就应该依据该仲裁机构的制式表达，而不应由当事人随意约定。本例内容较为详细，除了指定仲裁机构，还规定了仲裁庭及其人员、仲裁地点和语言。

〈翻译要点〉

（1）分词作为后置定语在英语中屡见不鲜，在英文合同中更是如此。但因汉语中没有此类表达形式，因而翻译时不免要转译，如本例中的arising out of or in connection with this contract转译为“因本合同而产生的或与本合同相关的”，将定语前置。

（2）Rules of the London Court of International Arbitration通译为“英国伦敦国际仲裁院规则”，对于专有名词的翻译就遵循通行译法。

（3）本例中为了句式的完整与语义的清晰，增译了“英国伦敦国际仲裁院”作为“英国伦敦国际仲裁院规则”的执行者。增译是一种常见的翻译技巧。

（4）单词tribunal有“审理委员会”及“特别法庭”等意思，但在本例中根据上下文应译为“仲裁庭”。

（5）本例中使用短句逐条明确了仲裁的各项相关事宜，如适用法津、仲裁地点、仲裁语言等，在翻译时也应采取相似方式，但可将原先各句之间的句号改为逗号。

〈参考译文〉

因本合同而产生的或与本合同相关的争议，包括相关合同的存续、效力、终止诸问题，均应提交英国伦敦国际仲裁院，依照《英国伦敦国际仲裁院规则》终局性解决。前述规则视为已构成本条的一部分，适用本合同的法律为英国实体法。仲裁庭由三人组成。如是三人仲裁庭的，可添加文字“其中两个仲裁员分别由争议双方指定”。仲裁地选定伦敦，仲裁语言为英语。

4.10　期限与终止条款

期限和终止条款（Term and Termination）是合同的必备条款。无特别约定的，合同的期限一般根据合同整体的解释，推测当事人的意思而确定，通常也就是从最后一方当事人在合同书上签名之日开始生效。如果该日期不明确，则以合同制作日为准。对于有些大型技术合同、大型工程承包合同以及跨国性质的合资合营企业成立的合同，虽经双方签署了合同文本，但未经国家有关法定批准程序或其他约定条件的实现而无效，因此务必写明。合同到期会自动失效，如需要更新，则务必写明更新手续及延长期限。所有含固定期限的合同都应该有合同终止条款。

例28

This Agreement shall be effective as of the date of signature by the last-to-sign of the Parties hereto and shall remain in force for ten (10) days.

〈阅读提示〉本例中的be effective在意思上相当于take effect，但英文中使用“be＋形容词”这一更加静态化的表达会使表述显得更正式、客观，而这也正是合同文体的主要特点。另一组语词effective和in force虽然词性不同，一个是形容词，另一个是介词词组，但是二者的意义是相同的，均表示法律“生效”的状态。

〈翻译要点〉

（1）单词effective的一般意思为“有效果”，而在合同条款里应翻译为“生效”。

（2）as of意思为“从……时起”，应注意一些短语理解与翻译的准确性。英文合同里不使用from表示同样意思。

（3）名词化表达是合同英语中的一大特点，如本例中as of the date of signature。因英汉语言的不同，翻译时不必拘泥于原文句式结构，可以灵活处理，如可翻译为动词“签署之日起”等。

（4）短语the last-to-sign of the Parties hereto中，单词the last原本是指最后一个人，to sign为不定式动词，作定语限制“人”，二者组成一个词组the last to sign（最后签字者）。因这个短语经常出现在合同里，久而久之便以连词符号连接，成了一个习惯性的固定短语。

（5）注意合同中数字的表达，常常是先写出英文数字，然后加括号再标出数学数字，例如：for ten (10) days。这样就可以避免发生歧义或误解，既严谨又清晰。

〈参考译文〉

本协议将在协议各方中最后一方签署后生效，有效期十（10）天。

例29

This Agreement shall be in force for a term of three years as from the date of its execution and shall continue in effect thereafter for an indefinite term, even if either of the parties shall have otherwise communicated to the other party by written notice delivered to such other party at least three months in advance. In case this Agreement shall continue in force for indefinite term, it may be terminated by any of the parties hereto, without any charge, penalty or fine, upon written notice to the other party three months in advance of intended date of termination.

〈阅读提示〉本例中的in force和in effect具有相同的意思，均表示“生效”。另一单词term在本例的意思是“期间”，并不表示“术语”，因为这里并不是为某项词语下定义。另一组语词penalty or fine显示了合同英语重复用词的特点，这两个语词其实都是指同一个事物“罚金”。单词termination是本条款的主要术语，特别要注意的是：它的中文翻译“终止”与另一个语词“中止”，在意思和读音上都非常容易产生混淆和误解，而前者表示完全停止，后者表示“暂停”。

〈翻译要点〉

（1）原文中第一句使用一个主语this Agreement统领全句，句义清晰。但在翻译时应将“本协议”在第二个分句处加以重复，如此才更符合汉语的表达习惯。

（2）the parties为复数形式，一般如根据上下文明确为两方，则可译为“双方”，如语义不甚清晰，则可译为“各方”或“协议方”。

（3）an indefinite term字面意义为“不确定的限期”，如此直译不但表述不够简洁，而且可能会使合同文本显得不够严谨。因而在翻译时可采取意译的策略，将其意化为“继续生效”。

（4）without any charge，penalty or fine作为插入语在英文中十分常见，在汉语翻译时可采取加括号、破折号的方式处理，也可以将其单独提出，独立成为分句，如本例中的处理方式。

（5）在合同中，为使表述更加正式、严谨，往往使用介词短语代替单个介词，如prior to、in advance of等，但这对翻译影响不大。

〈参考译文〉

本协议将自实施起三年有效，如协议方均未提前三个月以书面形式通知对方，本协议将继续生效。在协议继续生效期间，如协议一方在意向终止日期前三个月书面通知对方，则协议即可终止，通知方无需承担任何费用，不会受到处罚或被处以罚金。

例30

Seller may terminate this Agreement forthwith by notice in writing upon the occurrence of any of the following:

(a) if Buyer fails to obtain the approval of the appropriate Government Department to make any payment provided for by this Agreement to Seller;

(b) if any payment due under this Agreement is in arrears for sixty (60) days after formal demand;

(c) if Buyer fails or becomes unable to observe or perform any of its obligations under this Agreement and such default or inability is not cured within sixty (60) days of notice of the same by Seller;

(d) if Buyer has a receiver appointed over all or any part of its assets, or if any order is made or resolution passed for the winding up of Buyer unless such order or resolution is for the purpose of reconstruction or amalgamation.

〈阅读提示〉本例是一个较为严谨的终止条款，除了前面说明买方可以书面形式终止本协议外，还在后面列出了四条详尽的附加条件。这种形式的终止条款一般是出现在金额巨大、技术过程复杂、施工周期较长的大型成套设备转让合同或者工程建造合同中。文中的短语upon the occurrence of表示“发生”，取代通常的which happens和which comes out，属于合同英语正式的用法。终止合同的条款还可以采取下列形式：Except as otherwise provided below, this Agreement may be terminated only by mutual written consent of Purchaser and Seller prior to the Closing Date.

〈翻译要点〉

（1）英文中将Seller may terminate this Agreement放于句首以突出其为主要信息，状语则被置于句末，此为句式“前重点”。鉴于汉语表达的基本方式与此相反，多为“后重点”式，翻译时应将其次序颠倒。

（2）upon the occurrence of any of the following字面意思为“当有任何下述（情况）的发生”，这一表达显得十分生硬，可使用词性转化的技巧将occurrence译为动词“发生”，整个译为“当有任何下述情况发生时”，或可进一步省译为“如遇以下情况”。

（3）对于本例中所列出的几种情况，翻译时应力求使其句式整齐、结构对应，以便于阅读与理解。

（4）seller与buyer一般译为“卖方／销售方”与“买方／采购方”，而不译作“销售商”或“采购商”。

（5）winding up在本例中义为“停止营业”，而应简单译为“结束”或“停止”等。

〈参考译文〉

如遇以下情况，销售方可以书面通知的方式即刻终止本协议：

（1）如购买方未能在本协议规定的支付方式范围内取得相关政府主管部门批准的合法支付方式；

（2）如本协议规定下的应付款在被正式催缴后被拖欠达六十（60）天；

（3）如购买方未能或无力履行本协议的相关责任，且在销售方发出通知的六十（60）天内仍未能解决；

（4）如购买方有指定部分或全部账产管理人，或当有关销售方停止营业的非重组或合并性命令或决议被做出。

4.11　管辖法律条款

管辖法律条款（Governing Law）有时也称适用法律条款。面对当事人来自不同法律制度的情形，管辖法律条款显得非常必要。为避免出现合同争议后因使用哪一国的法律进行仲裁或诉讼争论不休，对外贸易合同一般都会约定适用的法律。一般说来，在国际贸易中，采用哪一国的法律，就会在客观上保护哪一方。所以在制定合同时，往往是合同在哪一方的国家签订，就采取那个国家的法律。

法院和仲裁庭一般会接受合同中所规定的法律条款。法院通常要求选择法律应与当事人或合同有一定联系。仲裁庭不一定强调这种联系。在实践中，选择没有联系点的适用法律（如选择中立国或某一第三国的法律）往往反映了当事人的妥协。

例31

Nothing in this Agreement shall limit the right of a Party to take proceedings against the other Party in any other court in China, nor shall the taking of proceedings by any Party in one or more jurisdictions preclude the taking of proceedings by the other in any other jurisdiction, whether concurrently or not.

〈阅读提示〉本例的Nothing in this Agreement是开头的主语，具体含义是指本协议的任何条款。单词proceedings是指法律程序，不可望文生义误解为“一般程序”。单词jurisdictions的原本意思是“司法制度”，但在本例里则指代履行司法程序的具体行为法人——法院。单词preclude表示“防止”或“阻止”。最后的whether concurrently or not是一个缩略的状语从句，可以发现它所省略的部分很长，只留下一个时间副词“同时”。

〈翻译要点〉

（1）本句将nothing置于句首，构成强调，句式为倒装。但这些在翻译中却不必照搬，翻译时可依据汉语的特点将否定后移，并在前面加上“任何（条款）”以示强调。

（2）a/any Party与the other Party构成对照，同时也构成了全句的基本结构，翻译时可依此以及nothing... nor将全句的逻辑表述清楚。

（3）a/any Party与the other Party可译为“协议一方”与“另一方”，或“一方”与“对方”。

（4）nothing... nor基本语义为“既不……也不”，但翻译时却不必如此拘泥，可根据上下文灵活处理，如本例中的处理方式。

（5）whether concurrently or not在句中为后置状语，在英文中很普遍，但翻译时应作适当调整，如本例中的位置前移即为最常见的一种处理方式。

〈参考译文〉

本协议的任何条款不得限制协议一方针对另一方在中国其他法院提起诉讼的权利，一方在一个或多个法院提起的诉讼，无论同时还是其他时间提起，也不得阻止对方在任何法院提起诉讼。

例32

This Agreement and its effectiveness, validity, interpretation, execution and settlement of disputes shall be governed by the laws of the People's Republic of China. The parties irrevocably submit to the non-exclusive jurisdiction of the courts in China as regards any claim or matter arising under this Agreement.

〈阅读提示〉本例对于自从合同签字生效后直至合同最后结束的主要环节，都以中华人民共和国法律作了约束，比起前面两例来更为具体。而且，对于可能出现的索赔或其他问题也作了解决的办法，即提交中国的有关司法部门。语言上看，单词execution不是指“签署”合同，而是指合同的实施过程。这个术语对于在校学生和没有实践经验的人比较生僻，实际上这个词与performance相同。另一个单词jurisdiction本意是指司法权力，在此具体指司法管理机构。

〈翻译要点〉

（1）This Agreement均译为“本协议”，既简洁又显正式。

注意一些合同中词语的固定所指及其翻译方式，如effectiveness、validity。

（2）interpretation、settlement of disputes应翻译为相应的“效力”、“有效性”、“释义”、“争议解决”等。

（3）submit to义为“呈交”、“递送”等，在本例为应具体翻译“提交”。

non-exclusive义为“非专有的”、“非独占的”，具体到本例中应依据习惯表达翻译为“非排他性的”。

（4）arising under this Agreement为后置定语，鉴于其本身并不复杂，翻译时可以前置于中心词之前。

〈参考译文〉

本协议及其效力、合法性、解释、实施及争议解决悉应适用中华人民共和国法律。协议双方不可撤销地将因本协议而引发的主张或事件提交中国法院非排他性的司法管辖机构。

例33

The parties elect the Court of the City Sao Paulo to decide on any question arising herefrom with the exclusion of any other, however privileged it may be.

〈阅读提示〉本例是南美国家巴西的合同法律管辖条款。在措词上，不像前面两例那样陈述会将争议提交某国法律仲裁，而是直接了当地宣布合同双方选择巴西最大城市圣保罗市的法院作为仲裁法庭，而且进一步宣布排除任何其他法庭的介入，表明了第三世界国家经济力量崛起的强劲势头。从语言上看，句子结构不太复杂，使用简单句子；选词方面，使用了elect和decide on等普通语词，并未出现大词，而且没有使用被动语态。这或许是巴西使用英语的特点之一。

〈翻译要点〉

（1）翻译这个没有大词、没有复合句、也没出现被动语态的语句，相比翻译前面条款例句是比较容易的，因为不需要考虑复杂的结构，也不必考虑被动与主动的转换。

（2）在翻译句子前半部分The parties elect the Court of the City Sao Paulo to decide on any question arising here时，根据上下文先加上“为管辖法院”，再写出“裁决本协议发生的任何争议”，这样更显得自然而严谨。如果直接翻译为“选择圣保罗市法院来决定本协议发生的任何争议”，反而显得缺少法律意味。

（3）在后半部分的翻译中，则采用颠倒语词顺序，先陈述条件状语从句，然后才写出结论：“均在排除之列”。如果直接按照原文语序，则不符合中文习惯。

（4）翻译名词exclusion时，仍然要采取通常办法，将名词化的英文动词转化为汉语的动词“排除”。

（5）副词here虽然没有“hereof”那样正式，但很明确是表示“本协议”。

〈参考译文〉

协议双方选择圣保罗市法院为管辖法院，裁决本协议发生的任何争议。无论其他任何法院有多大优先权，均在排除之列。

4.12　通知条款

通知条款（Notice）构成了合同的一般条款。在一定情况下，合同一方在一定行为（通常是合同一方要提前终止合同、或者暂停执行合同）发生之前有义务向对方发出通知。该条款要写明：（1）收件人地址。如果通知的收件人地址与当事人的住址不一致，一般选择最适合当事人收到通知的地点；（2）通知的方法。一般是航空信件或挂号航空信件；（3）通知的生效时间。要明确是在通知发出时还是在通知收到时。

确定无误的联系地址、通知和生效方式，无论是订立合同时留的联系方式还是此后通知对方变更后的联系方式，无论约定的通知如何生效，对明确合同当事人的通知责任都很有必要。

例34

Any notices hereunder shall be deemed to have been sufficiently given by the party who initiates the termination by sending certified mail or express delivery services to the other party as its business address shown in this Agreement, or according to the business address as advised by the party concerned in writing thereafter. Notice shall be effective upon receipt by the party to whom it is sent or given.

〈阅读提示〉本例中的通知条款涉及到合同终止事宜。一般情形下，合同一方提出终止合同，应按照通知条款的要求，及时将本方的决定通知另一方。通知的内容可能涉及为何终止合同、终止的时间及具体的合同项目。如果这类事宜发生在同一个国家内，时间不是主要问题；但如果发生在不同的国家，通知的送达方式和生效时间往往比较敏感。此外，当事人可能来自不同的法律制度，对通知是否送达，满足什么条件才算送达的理解和解释不尽相同，合同中的相关通知条款也会有不同的约定方法，如英美法奉行的是通知发出时间，而大陆法则以收到通知的时间为准。

本例只有两句话，但是第一句话占据了前面四行多，后一句只有最后一行。其中，送达方式是依靠certified mail or express delivery services，即公认的邮政或快递，单词certified不能理解为“公证”。介词词组upon receipt by是合同习惯用语，不宜用as soon as it is received，或only when the other party receives it。

〈翻译要点〉

（1）hereunder义为“在此之下”、“在下文”，翻译中可依据上下文灵活意译，如本例中增译了“本协议规定的”以代替之，从而使汉语表达更加明确。

（2）本句原文反映了典型的英语“前重点”句式特点，即全句的语义重点放在句首。与其相反的是，汉语的基本句式特点为“后重点”，即全句的语义重点放在句末。对比原句与汉语译文可以明显地看出这一区别。

（3）本例第一句的译文中主语“任何通知”与谓语“均视为送达”之间插入了一个很长的条件状语，但这并不影响对全句的理解，就充分体现了汉语意合的特点。

（4）英汉语言差别很大，翻译时不可因拘泥于原文句式表达而生搬硬套，应在对两种语言的各自特点深入了解的基础上，力争做到表意准确，行文流畅。

（5）upon receipt翻译时采用了增译与转译的技巧，增译了“自（一方收到）之日起”，转换了名词receipt，将其译为动词“收到”。

〈参考译文〉

本协议规定的采用公认的邮寄或快递发出的任何通知，如由终止协议启动方按本协议规定的营业地或一方书面通知的其他营业地向对方发出的，均视为送达。通知自一方收到之日起生效。

例35

Any notice or request given under this Agreement shall be deemed to have been sufficiently given when delivered to the parties hereto at their address first mentioned above by registered mail. The notices by telex, telecopier or electronic mail shall be confirmed by registered mail but the effects thereof shall count as from the date of the telex, telecopier or electronic mail message. Either party may change the address to receive notices and requests, by giving notice thereof to the other party as stated herein.

〈阅读提示〉本例的内容集中在规定通知送达的特定方式，而对送达的具体事宜没有提及。二十一世纪之前，许多国内外公司广泛使用挂号信（registered mail/recorded delivery）、航空挂号信（registered airmail）、电报（cable）、电传（telex）、电传复印（telecopier）等方式送达；如距离不远，也有公司直接派人送达对方的。本世纪以来，随着通讯科技手段的进步，更多的公司选择使用传真（facsimile/fax）、特快专递（express courier/express delivery service）等先进手段。

〈翻译要点〉

（1）第一句翻译中同样体现了英语与汉语语义重心不同的这一特点，这一特点也表现在本例的最后一句中。

（2）given under this Agreement作为后置定语翻译时一般均应提前，翻译为“本协议内的”或“本协议的规定的”。

（3）注意专业词语翻译的准确性与约定性，如本例中的registered mail、telex、telecopier、electronic mail应相应翻译为“挂号信”、“电传”、“电传复印机”、“电子邮件”等。

（4）effects不能只理解为“效果”或“影响”，而应依据上下文翻译为“生效”。

（5）here-为合同中常见词汇，多为表义更加严谨而使用。在翻译时鉴于汉语意合型的特点，不必逐个译出，只要上下文语义已十分明确，可以适当省译。

〈参考译文〉

本协议内任何通知或要求依照前文所述地址以挂号信方式寄给协议另一方的，视为送达。由电传、电传复印机或电子发出的通知应由挂号信确认。但生效日应自电传、电传复印机或电子邮件发出之日起算。协议一方可依照本协议规定向对方发出通知后，变更接收通知、要求的地址。

例36

Any notice to be given under and in relation to this Agreement shall be delivered personally or sent by post or facsimile and shall be deemed to have been served as follows:

(1) if personally delivered, at the time of delivery;

(2) if sent by recorded delivery post, at the expiration of 48 hours after the same was delivered into the custody of the postal authorities; and

(3) if sent by facsimile, at time of dispatch.

〈阅读提示〉本条款和上述两个例子的不同之处在于，在完整的一句中，将三个条件状语并列提出。这里提到的at the time of delivery和at time of dispatch所指的是同一个概念。

〈翻译要点〉

（1）当可能的情况相对较多时，可以采用列举的方式将其一一列出，对于这类表达形式，翻译时一般均会保留，但翻译时一定要注意表达相互间的对应与工整。

（2）原文中的and如简单译为“和”或“与”则明显语力不够，且表达也会十分生涩。如译为“并”或“并且”就会兼带促进之义，语义明确、有力。

（3）第二行中的第二个谓语shall be deemed to have been served中，实义动词served并不能照表面意思翻译为“服务”，在此例语境下它其实是“生效”，这是经过转义得出的意思。

（4）at the expiration of 48 hours直译为“在48小时期满时”则语义不够明了，不如改译为“48小时之后”。

（5）into the custody of the postal authorities如直译为“进入邮政部门的监护之下”，表达松散、累赘。就改译为“交寄邮政部门”，如此更显简洁，且语义清晰。

〈参考译文〉

本协议下任何通知或与本协议相关的任何通知应由个人寄送、邮件寄送或传真发送，并通过以下方式生效：

（1）如为个人寄送，自发出之日起效。

（2）如挂号方式寄送，自邮件交寄邮政部门后48小时后起效。

（3）如以传真发送，自发出之时起效。

【思考与练习】

一、思考题

1．定义条款可能会出现在哪些种类的合同里？

2．效力条款会出现在合同的什么位置？它的效力是否仅体现在语言上？

3．担保条款涉及哪些范围？

4．任何合同都有保密条款吗？

5．任何合同都有转让条款吗？

6．不可抗力条款是指哪些方面的内容？当事人反悔属于不可抗力吗？

7．对于违约行为的处罚只是缴纳罚金吗？

8．赔偿条款一般涉及什么赔偿方式？

9．仲裁等于司法诉讼吗？

10．合同项目的开工日期等于合同生效期吗？

11．管辖法律或适用法律必须是合同签约方所在国的法律吗？

12．通知条款的主要功能是什么？

二、练习题

请判断下列各条属于什么类型的合同条款，然后翻译成中文。

第1条：

In this Agreement the following terms shall have the following meaning unless the context requires otherwise:


Accounts Bank
 shall have the meaning defined in the Accounts Agreement.


Accounts Agreement
 means the Accounts Agreement to be entered into among ABC Inc., the Concessionaire and the Accounts Bank on or before the Commencement Date, as amended from time to time.


Adverse Claim
 shall have the meaning defined in Section 5 (Adverse Claims).


Affiliate
 means any Person which, directly or indirectly, is in control of, is controlled by, or is under common control with, another Person. For the purpose of this definition, "control" of a Person means the power, directly or indirectly, either to (i) vote ten percent (10%) or more of the shares having ordinary voting power for the election of directors of such Person, or (ii) direct or cause the direction of the management and policies of such Person, whether by contract or otherwise.


Agreement
 shall have the meaning defined in the preamble.

第2条：

The Contract is made out in duplicate in Chinese and in English language, one Chinese original copy and one English original copy for each Party, both texts being equally authentic. This Contract shall come into force from the date it is signed by the authorized representatives of both parties. The annexes as listed in Article 10 shall form an integral part to this Contract.

Any amendment and/or supplement to this Contract will be valid only after the authorized representatives of both parties have signed written documents, forming integral parts of the Contract.

第3条：

Party B guarantees that Party B is the legitimate owner of all the exclusive know-how and technical information supplied to Party A according to the stipulations of the Contract, and that Party B is lawfully in a position to transfer the know-how to Party A. If accusation of infringing the rights of third parties occurs, Party B shall be responsible for dealing with the third parties and bear the full legal and financial responsibilities arising therefrom.

第4条：

Return of Confidential Information. Promptly upon the written request of the company, the Recipient shall, and shall cause its Representatives to, return to the Company or destroy all Confidential Information. If the Recipient destroys the Confidential Information, it shall certify that it has done so in writing and promptly deliver that certificate to the Company.

第5条：

No party may assign its rights or obligations under this Agreement without the prior written consent of the other parties, which consent shall not be unreasonably withheld, provided that the [Licensor] may assign this Agreement and its obligations hereunder to any successor to its business by merger or consolidation or to any party acquireing substantially all of the assets of the [Licensor]'s journal business.

第6条：

The Seller shall not be responsible for the delay of shipment or non-shipment in the following events of Force Majeure, including fires, floods, earthquakes, tempests, war, strikes and blockade.

第7条：

The parties may stipulate in a contract that if either party breaches the contract it shall pay a certain amount of damages for breach of the contract to the other party, depending on the situation of the breach of the contract. They may also stipulate a method for calculating the damages resulting from such a breach.

第8条：

Limitation of Indemnity Obligations. The aggregate obligations of Seller and ParentCo under this Article are limited to $20,000, except that the obligations are unlimited with respect to any Indemnifiable Loss arising out of or relating to fraud or willful misconduct by Seller or ParentCo.

第9条：

All disputes arising from the execution of, or in connection with this Contradct shall be settled through friendly negotiation between both parties hereto. In case no settlement to disputes can be reached through friendly negotiation, the disputes shall be submitted to the China International Economic and Trade Arbitration Commission for arbitration in accordance with the Arbitration Rules and the procedure for the said Commission.

第10条：

After the rescission of a contract, the performance of the part that has not been performed shall be suspended; with regard to the part that has been performed, one party may ask the other party to restore it to the original state or adopt other remedial measures, and shall have the right to demand compensation.

第11条：

This Agreement shall be interpreted and construed according to, and governed by, the laws of [Jurisdiction Convenient to All Parties], excluding any such laws that might direct the application of the laws of another jurisdiction. The federal or state courts located in [Jurisdiction Convenient to All Parties] shall have jurisdiction to hear any dispute under this Agreement.

第12条：

Except where otherwise provided, every notice or other communications to the Borrower under this Loan Contract shall be transmitted by telex or by first class prepaid airmail letter.


第5章　英文合同正文（常见条款）的阅读与翻译

与第4章里讨论的合同一般条款不同，英文合同的常见条款是存在于几乎所有合同或协议里的直接有关商业利益的内容，是对合同或协议双方的商业利益进行具体规定的条款。因为合同或协议的基本出发点就是实现商业利益上的互惠互利，所以直接涉及商业利益的条款自然就是最常见的内容。

英文合同的常见条款通常包括：商品名称条款、数量条款、质量条款、价格条款、支付条款、包装条款、保险条款、交货条款、以及税收及关税条款。

就出现的位置而言，因常见条款直接涉及合同各方的商业利益，是双方最为关切的条款，所以通常出现在合同的前面；对于一些小型合同来说，常见条款几乎就是合同的所有内容（参见第7章“英文合同样本及评析”）。

从语言的角度看，常见条款与一般条款有明显不同。多数常见条款并不是又长又难解的所谓典型法律英语语句，而是一些较为松散的短语或短句。不过，这些短语或短句是具体描述和说明合同的繁杂内容，涉及业务面极为广泛，需要相当的专业领域知识，因而阅读和翻译起来并非易事。

5.1　商品名称条款

合同当事人为什么要聚合在一起签订合同？答案很清楚：通过交易某种具体的商品而获取商业利益。这个具体的商品在法律上称为合同标的。合同标的主要涉及商品名称，通常也涉及商品的数量、质量和包装。

什么是国际贸易中的商品？许多初学者往往容易误解，以为就是那些看得见、摸得着的有形物品，其实这仅仅是商品的一类而已。请参见本书第1章第1.2节“合同的分类”，读者就会知道：目前国际贸易领域中的合同分为三大类，即货物贸易合同、技术贸易合同和服务贸易合同。因此，商品（或合同标的）就包括有形的货物、无形的技术和服务。换言之，国际贸易的商品名称条款（Description）也就涉及有形货物、无形技术和服务的条款。

例1

Description of Goods:

1. Maling Brand Worcestershire Sauce

2. Finger Citron Brand Gourmet Powder

3. Female Weasel Skin Plates Whole Made

4. Dynamic Microphone

5. Multi-shuttle Box Loom Model 1515A

〈阅读提示〉本例的前面三种商品是普通日用品，后面两种为工业品，这些都是典型的有形商品或货物。商品的命名有的是以商标加上普通物名，如本例前面两个名称；有的是以构成材料加上普通物名及其他辅助内容，如本例第三个名称；有的是以货物功能加上普通物名，如本例第四个名称；有的则是以型号加上普通物名，如本例第五个名称。

〈翻译要点〉

（1）第一个名称里，“梅林”是中国上海的著名商标，应直接用音译；后面的Worcestershire Sauce是一个英语普通物名，可选择按照意思翻译成“辣酱油”。

（2）第二个名称里，Finger是手指，Citron为一种植物佛手瓜，中文意译为“佛手”，显得庄重；如果使用“佛手瓜”则品味掉价。后面的单词是“味精”的普通物名。

（3）第三个名称里，Female Weasel Skin是构成材料母黄鼠狼皮，最后二个单词Whole Made表示商品的制作方式，Plates这里表示贸易中的一般术语“裙子”，有别于通俗的skirt。中文习惯把物名放到最后位置，而将构成材料和制作方式置于前面。

（4）第四个名称里，Dynamic的一般含义是“运动的”，是机械学科用语。而此例为电子产品，所以选用电子行业用语“动圈式”。后面的Microphone是商品正式名称“传声器”，不可说成俗名“麦克风”。

（5）第五个名称里，最后的Model 1515A表示商品型号，最前面的Multi shuttle Box是构成部件，中间的单词Loom才是普通物名。中文习惯将物名放在最后，而把型号和构成部件置于前面。

〈参考译文〉

商品名称：

1．梅林牌辣酱油

2．佛手牌味精

3．母黄狼整只皮裙子

4．动圈式传声器

5．1515 A型多梭箱纺织机

例2

SUBJECT MATTER OF SALE

(a) The Corporation shall sell to the Purchaser and the Purchaser shall purchase from the Corporation the Complete Equipment of polymer manufacturing together with the Associated Items that mean those items and services specified in Exhibit C attached hereto and made a part hereof.

(b) The Equipment and Associated Items shall be in accordance with this Agreement and the Specification.

(c) The Equipment shall have the capability to perform in accordance with the performance standards expressed in the Specification and Approved Data, and shall be subject to the availability of all necessary drawings, data and other technical information.

(d) In the event of any conflict between the provisions of this Agreement proper and those of the Exhibits hereto, the provisions of the Agreement proper shall govern. In the event of any conflict between the Acceptance Test Manual and the Specification or Approved Data, the Specification and Approved Data shall govern.

〈阅读提示〉本例是生产聚酯（一种重要的化工原料）成套设备合同的标的条款。大型合同的商品名称条款不像普通货物合同那样只需几个单词或短语就完成了，它通常包括成套设备的全称、附属的技术文件和各类配套服务项目，也就是包含硬件和软件。这个条款除了包含商品名称，还涵盖了一部分质量条款的内容（b，c，d）。实际上，在不少合同里品名条款常常与质量条款同时出现。在语言方面，这个条款因为涉及复杂的技术文件和多种附属服务，所以语句显得非常正式。

〈翻译要点〉

（1）本例开头的两个单词就是前文阐述的“合同标的”，如果翻译成“合同主体事项”则缺少法律语境。

（2）标的第一项内容实际上是一个较长的主从复合句，可以采取分译，将前面的主句先翻译，然后再翻译后面的从句。因从句也较长，所以翻译从句时，最好另外起句，把“附属项目”重述一遍。

（3）第二项中的Specification是指技术合同中特有的技术规范（技术操作细节的规定性文件），不可随意说成规格或说明书等。

（4）第三项中的The Equipment shall have the capability不宜直接翻译成“本设备具有何能力”的主谓语结构，可以采取意译，转译为名词词组“技术性能”。Approved Data本意是经卖方批准或认可的资料，翻译成“规定资料”显得流畅易懂。

（5）第四项里的短语In the event of本意是“当何时”，可以翻译为“如果”。单词govern本意为“统治”，转译成“为准”较好。类似词汇还有prevail。

〈参考译文〉

合同标的：

1．公司愿意向买方出售，买方愿意向公司购买全套聚酯生产设备及其附属项目。附属项目指C表中规定的附属及服务项目，C表附属于本协议且为本协议的一部分。

2．设备及其附属项目须符合本协议和技术规范要求。

3．设备性能必须达到技术规范和规定资料的标准，遵循所有必要的图纸、数据和其他技术资料的要求。

4．本协议正文规定，如与附表规定相抵触，以本协议正文规定为准。验收手册若与技术规范或规定资料相抵触，则以技术规范和规定资料为准。

例3

PROVISION OF ABC SERVICES:

Upon Client's request, ABS shall review plans and calculations, perform surveys, witness testing and issue reports as required for classification under ABS Rules. Client is familiar with and is referred to the ABS Rules for survey contents. The vessel shall be reviewed for compliance with the ABS Rules in effect on the date of the construction contract between the Client and the prospective vessel owner unless Client requests the application of a later edition of the Rules, or ABS requires earlier implementation of a specific Rule change.

All services covered by this Agreement are indicated on pages 9 through 15.

〈阅读提示〉本例是服务类合同的商品名称（标的）条款，文中看不到有形货物的名称，只有提供船舶技术服务的说明。客户为协议一方，美国船舶局（ABS）为另一方。本例涉及的服务项目非常细致繁复，以至于在协议正文条款里写不完，作者巧妙地将其纳入协议后半部分。由此可见，本例的商品名称条款可能占据六个整页的篇幅，读者也可借此感知服务贸易合同里商品（标的）名称的特殊性。

〈翻译要点〉

（1）全文第一个单词PROVISION是指“条款”。表示“条款”的语词还有clause，article，term，section。

（2）第二行里的for classification不能理解为一般性的分类，在船舶制造行业是指船舶的定级或入级程序。

（3）第三行后半句(Client) is referred to the ABS Rules for survey contents，如果直译出来无论如何都不像中文，因此在领会原文基本意思后可以采取转译，翻译为“客户同意按照美国船舶局的规定进行查验”。

（4）短语in effect是指“目前仍然有效的”，在原文里限制ABS Rules（美国船舶局规定）。

（5）最后一行的are indicated on pages 9 through 15意思是说全部服务项目在后面会有具体交代，因而不可直译为“九页至十五页会有暗示”，只需用大白话说出即可，即“全部服务详见第九页至第十五页”。

〈参考译文〉

美国船舶局服务条款：

根据客户要求，美国船舶局将依据美国船舶局的规定进行审查图纸及计算结果、实地查验、见证测试、并提交入级报告。客户熟知并同意按照美国船舶局规定进行查验。在客户与未来船东的造船合同到期日，将按照美国船舶局目前有效的规定验审船舶，除非客户请求使用较迟的规定版本，或美国船舶局要求尽早执行某一特殊的变化规定。

本协议所涵盖的全部服务详见第九页至第十五页。

5.2　数量条款

在货物贸易及技术贸易中，数量条款（Quantities）紧随商品名称条款之后。买卖双方用一定金额的货币来交换一定数量的货物，然而因为买卖双方地域差异的缘故，买方并不能在货到达目的港之前看到实物。所以，在货物的销售合同中，买卖双方必须在货物的数量上达成共识，并以之作为合同的依据之一。买卖合同中如果缺少了数量条款，便不能构成完整的合同。

数量条款的基本内容是规定交货的数量和使用的计量单位。如果是按重量计算的货物，还要规定计算重量的方法，如毛重、净重、以毛作净、公量等。在国际贸易中，通常采用公制（Metric System）、英制（Britain System）、美制（U. S. System）和国际标准计量组织在公制基础上颁布的国际单位制（The International Unit）。我国的普通出口商品，除照顾对方国家贸易习惯约定采用公制、英制或美制计量单位外，应使用我国法定计量单位。

例4

1. Party B shall provide Party A, free of charge, with 50,000 sq. ft. of Cow Split leather.

2. Party B manufactured 30 sets of gate valve samples with a diameter of 25mm before December 12, 2009 with the components and auxiliary material supplied by Party A.

〈阅读提示〉本例选自普通小商品合同，没有专门设“数量条款”，仅以文句说明。第一项里，商品为牛皮革，一般按照面积（平方英尺）计算数量；第二项里，因涉及生产样本，计量单位用件或套。不同性质的商品会采用不同的计量方法。在对外贸易中，通常使用的计量方法有下列几种：（1）按重量：克、公斤、公吨、长吨、短吨、磅、克拉；（2）按个数：件、双、套、打、罗、令、卷；（3）按长度：米、英尺、码；（4）按面积：平方米、平方英尺、平方码；（5）按体积：立方米、立方英尺、立方码；（6）按容积：公升、加仑、夸特。

〈翻译要点〉

（1）短语free of charge在原文中为后置状语（插入语），说明主语Party B（乙方）。在翻译时将原顺序颠倒翻译，“免费”在前，“提供”在后，这样更符合汉语表达方式。

（2）第一项中的Cow Split leather，不能望文生义翻译成“分裂的牛皮革”。因皮革加工是依据皮革切分多少层来区别，所以此处翻译为“牛二层革”。

词语“sq. ft.”是英制（Britain System）里square和feet二词的缩写。一英尺等于30.5厘米，所以一平方英尺相当于大约0.9平方米。

（3）第二项中的with a diameter of 25mm，不可直接译成“直径25毫米”，因为制造行业习惯说成“口径25毫米”。

（4）manufacture的意义为生产，通常指机械和电子产品的生产。所以此处不宜用make或produce。

〈参考译文〉

1．乙方应为甲方免费提供50000平方英尺牛二层革。

2．乙方用甲方提供的元件与辅料在2009年12月之前制造出30套口径25毫米的闸阀样品。

例5

1. Approx. 7000 dz. 5% More or Less Allowed.

2. 800 metric tons, 3% more or less at seller's option.

3. 10000 British gallons, 2% more or less in total weight.

4. Five sets of self-contained combustion gas turbines.

5. Ten shipsets of Liquid mud pump, liquid mud agitator, liquid mud tank cleaning machine, liquid mud jetting pump.

〈阅读提示〉本例提供了来自五个合同的数量条款。一般说来，只有在初次交易、或在比较大型的合同里才出现专门的数量条款，每条的语言很少，通常就是一个或几个短语。多次业务来往的合同、或金额较小的合同常常不设专门的数量条款，常在销售／购货确认书里把商品的数量和其他项目（品名、规格、质量、包装）同时并列为清单形式。此外，第四和第五条的形式不同于前面三条，其中包含商品名称和数量，也没有出现所谓溢短装条款，因为这二条涉及价值较高的机电类商品，且数额不大，所以数量表达必须准确；而且品名与数量同时出现，以示准确无误。

虽然在磋商交易和签订合同时，一般都规定确定的、不得增减的数量，并以此作为买方的义务的根据，但有些商品，由于其特性，或由于生产、包装或运输条件的限制，实际交货数量往往不易符合合同规定的某一确定的数量。为了避免在履约时发生争议，买卖双方应事先谈妥并在合同中订明交货数量的机动幅度（Quantity Allowance）。数量机动幅度是指卖方可按买卖双方约定某一具体数量多少或少交若干比例的幅度。规定数量机动幅度的方法有规定“溢短装条款（more or less clauses）”或规定“约数（circa，about，或approx. —approximate，approximately的缩写）”。在数量机动幅度范围内，多装或少装货物，一般都按合同价格计算多交或少交的货款，即多交多收、少交少收。但有时为防止当事人利用机动幅度故意增加或减少数量以取得额外收益，也可规定增减部分按装运时某种市场价格计算。

〈翻译要点〉

（1）第一条里的Approx.并不是一个名词，而是一个表示“大约”的副词，在合同文件里常常缩写。另一单词dz.则是国际上通行的货物单位“打”，一般为十二个（套）。

（2）第二条里，metric tons是指公吨，即一千公斤，翻译时务必明确，因为公吨和英吨及美吨在重量上有明显差额。介词短语at seller's option表示“卖方有权选择”。

（3）第三条里，British gallons表达得非常明白，是“英制加仑”，不能简单翻译成“加仑”，因为还有美制加仑，二者相差约0.8升。短语in total weight显然指油品的重量，而不是容量。

（4）第四条商品是大型机电设备，单位（set）一般为台。短语self-contained不能按日常生活经验翻译为“独来独往”，这里是行业术语“整装”。

（5）第五条里，词组Ten shipsets of为船舶设备的单位，翻译为“台”。因为本例涉及四种商品，按中文习惯可以先说商品名称，然后用“各十台”涵盖前面的种类。

〈参考译文〉

1．大约七千打，允许溢装或短装5％。

2．八百公吨，卖方可以选择3％溢短装。

3．一万英制加仑，允许总重量2％溢短装。

4．五台整装燃气轮机。

5．泥浆泵、泥浆搅拌器、泥浆罐清洗机、泥浆喷射泵各十台。

例6
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〈阅读提示〉本例出自一家五金器皿制造工厂的销货确认书，卖方除了把数量列出外，还将其他商品信息一并标出，这是目前非常流行的普通小商品价目表。文中的Code是指商品代码（实际代表了规格），Description是商品名称，Qty为Quantity的习惯缩写语，Price-per Item为单价，CNF Sydney来自老式贸易术语C & F Sydney的音变形式，其标准写法应为CFR Sydney（成本加运费至悉尼港）。

〈翻译要点〉

（1）首个单词COMMERCIAL不宜翻译为普通的“商业”；因本文是商品价目表，它可以翻译为“商用”。

（2）第一类商品里的DEE SHACLES是用英文字母形状说明商品形状，翻译为D型挂钩。英语常用这种办法命名形状，例如本例第三种商品Bow Shackles翻译为弓形挂钩，T-type beam翻译为T型梁，T-shirt翻译为T型衫（进而演化为T恤衫）。

（3）介词短语TO AS2741-1992中的TO是according to的简写，表示“按照；根据”；字母AS是American Standard（美国标准）的缩写（工程技术领域的通行写法）。

（4）短语SCREW COLLAR PIN中，后两个单词不能望文生义翻译成“衣领别针”，在机械产品领域应理解为紧箍销。

（5）短语MADE FROM C1045 STEEL中，前面两个单词不一定翻译成“由何材料制成”，可以说成“原材料为”，更符合企业习惯。C1045是碳钢代码。

（6）最后的短词WITH SAFETY FACTOR TO BE 6 TO 1中，单词FACTOR不可理解成普通的“因素”，这里是指系数；TO BE是shall be的缩写，翻译成“应为”。

〈参考译文〉
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5.3　质量条款

交易商品分为有形商品和无形商品。有形商品的质量是指商品的内在属性和外在形态的综合，前者包含了商品的化学成分、物理和机械性能之类的特点，后者包括了商品的形状、结构、颜色、光泽、味道等。无形商品的质量则依据技术或服务的具体细节或环节来决定。质量条款（Quanlity）是国际贸易合同的基础和主要的交易条件。

质量条款常涉及规格（或规范）、等级（或满意度）、标准（或范围）等概念。有形商品的质量条款一般通过商品的规格、等级、标准、或通过商品本身的牌名、商标（brand name or trade mark）以及产地（country of origin）来体现。无形商品中，技术贸易的质量条款常用技术规范、图纸和标准来界定；服务贸易的质量条款则通过范围（scope）或满意程度（degree of satisfaction）来体现。

例7

1. Chinese peanut, F. A. Q.

2. C708 Chinese Grey Duck Down

With 90% down content, 1% more or less allowed.

3. S233 White Rabbit Plush Toy

Quality as per sample submitted by Seller by the end of July, 2009.

4. T/C Poplin:

65/35, 45/2×45/2, 133×72, 59/60; piece length: min. 50 yards; Shrinkage: below 3%; water repellent finish; W/R color fastness: min. grade 4; roll packing.

〈阅读提示〉本例提供了几条常见的有形货物贸易的质量条款。如前所述，普通有形货物贸易中商品名称条款和质量条款常常结合在一起，这里的条款均是如此。第一条里的F. A. Q.是通常表示大宗货物（粮食、矿物等）质量的标志。第二和第三条前面的数字为外贸商品的代码，各条的首行是品名，次一行就是对质量的具体规定。第四条是纺织行业的质量条款，读者可以发现对布匹的质量要求极为详尽。

〈翻译要点〉

（1）第一条的F. A. Q.通俗说法是大路货，作为正式合同条款则宜翻译成“平均良好质量”。

（2）第二条的Grey Duck Down是指灰色鸭子的绒毛，但作为商品名称习惯上只说灰鸭绒。

（3）第三条的White Rabbit Plush Toy是儿童玩具，在翻译时可根据中文习惯在前面加上“小”字，更显商品品质。

（4）英文原文的货物代码是在品名之前，而中文习惯将其代码置于品名之后。第三条的as per是英文合同的习惯用法，意思是根据，相当于according to。分词短语submitted by表示正式提交文件或物品，不宜用given、granted、offered等语词代替。

（5）第四条前面列出的数字均是布匹纺织的参数：混纺比65/35；双股45/2是指双股纱，每根单纱45英支，经纬纱密度均为45/2英支；每英寸133根经纱，72根纬纱；织物门幅在59-60英寸之间。不能将其理解为一般数学结果，但翻译时可以照写，因为是纺织行业的常见术语，行业内人士都知道。

〈参考译文〉

1．中国花生，平均良好质量。

2．国灰鸭绒，代码708：

鸭绒成分90％，允许1％的溢短装。

3．小白兔绒布玩具，代码233：

根据2009年底之前卖方提交的样本质量。

4．涤／棉府绸：

65/35，45/2×45/2，133×72，59/60，匹长最小50码，缩水率3％以下，经拒水整理，湿摩擦色牢度最小3级，光照色牢度最小4级，卷装。

例8

3. WARRANTIES AND DISCLAIMER OF WARRANTIES

CONTRACTOR WARRANTS THAT IT WILL:

(a) deliver the Services using properly qualified personnel in accordance with the applicable CONTRACTOR quotation, proposal, engagement letter, and this Agreement.

(b) deliver good title to any products furnished to CUSTOMER as part of the Services.

(c) provided all payments for the Services are received by CONTRACTOR, correct any errors or omissions regarding the Services which are discovered within ninety (90) days after the Services are delivered. Such corrections will be made at no additional charge to CUSTOMER. Unless otherwise specifically agreed in writing, if the Services entail the delivery of a report to CUSTOMER, such report will be deemed to be accepted by CUSTOMER in the absence of any written comments by CUSTOMER within a fourteen (14) day period from CUSTOMER's receipt of the report.

CONTRACTOR makes no other warranties, express or implied, with respect to the Services and any products delivered therewith, including, without limitation, any warranty of merchantability or fitness for a particular purpose.

〈阅读提示〉本例质量条款选自某大型机电设备集团的技术服务协议。读者会发现，普通货物贸易合同的质量条款是对货物的品质、规格、材料等提出具体数量和品种等要求，而服务类合同的质量条款则对服务的方式、范围等无形要素提出要求，服务类合同的质量就是依靠担保条款来体现的。本例围绕担保作了全面的说明。

〈翻译要点〉

（1）开头的词语DISCLAIMER OF WARRANTIES不宜翻译为“不要求担保”，可以说成“担保拒认”更符合法律意味。

（2）第一条里的engagement letter在这种语境下，显然不会是谈婚论嫁的订婚信函，而是涉及合同标的之有关信函。

（3）第二条里的good title初看似乎是“好标题”，但细品起来不符合上下文逻辑。它实际是有关货物的术语，应当翻译为“物权凭证”。

（4）第三条里的Unless otherwise specifically agreed in writing是合同或协议里的常用语句，意思是“除非另有书面约定”。类似的语句还有：unless otherwise specified in the Contract。

（5）最后三行文字不属于第三项，而是本条款的另外意思，英文以空行隔开，但中文无此习惯，故可采取在下一行开始前加“另”字而重起一句。因中文习惯把重心放在句子后面，可将原句后面两行文字作为状语先翻译，而把主句放在后面翻译。

〈参考译文〉

第三条担保与担保拒认

承包人担保它将：

1．根据适用的承包人报价，建议书、有关信函以及本协议，向服务项目提供称职员工。

2．作为服务项目的组成部分，向交付给客户的任何产品提供物权凭证。

3．如承包人收取了支付给服务项目的所有款项，可于服务项目完成之后的九十天内更改所发现的任何针对服务项目的误差，不得向客户收取这种更正的额外费用。除非另有书面约定，如服务项目要求向客户提交报告，该报告在客户签收后十四天内客户未提出任何书面评论，则该报告应视为被客户接受。

另：针对服务项目和任何由此提供的产品，包括、但不限于用于特殊目的的可售性或适应性的任何担保，承包人不会做出任何其他担保，无论是明白的还是默示的。
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13. WARRANTY

(a) In accordance with the provisions of this Article, Corporation warrants that the Equipment will be free of Defects in material and workmanship and from defects or faults in design, insofar as the Equipment fails to meet the requirements of the Specification.

(b) With respect to Defects in Equipment parts manufactured exclusively to Corporation's detailed design, Corporation's liability is limited to making good at Corporation's Plant by replacement, or, at Corporation's option, repair Defects which under proper use appear therein within a period of two (2) years after the date of signing the Site Acceptance Certificate.

(c) With respect to Defects in Equipment parts not manufactured exclusively to Corporation's detailed design, Corporation's liability is limited to making good at Corporation's Plant by replacement or, at Corporation's option, repair, Defects which under proper use appear therein within a period of one (1) year after the date of signing the Site Acceptance Certificate, except that in respect to Parts, Approved Data and expendable and consumable parts the warranty provided shall be restricted to that provided hereafter in this Article.

(d) With respect to Parts, Approved Data and expendable and consumable parts, Corporation shall make every reasonable effort to obtain the best warranties possible from the manufacturer thereof and assign to the Purchaser any such warranties to the extent that such warranties shall be assignable to the Purchaser.

(e) The above warranties shall not apply to Defects in the Equipment arising from repair, alterations, misuse or abuse by Purchaser personnel or from the Purchaser's failure to operate and maintain the Equipment in accordance with Corporation's handbook of maintenance and operating instructions furnished to the Purchaser.

(f) The Purchaser shall return Equipment parts which are alleged to be defective to Corporation's Plant. The repaired or new Equipment parts will be delivered to the Purchaser F. O. B. Corporation's Plant free of charge if the Equipment part returned was warranted hereunder.

(g) EXCLUSION OF WARRANTIES: The foregoing warranties provided in this Article 13, the indemnity provided under Article 12 hereof (Indemnification) and the patent indemnity provided under Article 11 hereof (Patent Infringement) are given by Corporation: (1) In lieu of all indemnities arising in law or otherwise in respect of the work to be carried out under this Agreement, and (2) IN LIEU OF ANY OTHER WARRANTY, EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION, ANY IMPLIED WARRANTY OF ERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, ARISING IN LAW OR OTHERWISE IN RESPECT OF THE WORK TO BE CARRIED OUT UNDER THIS AGREEMENT.

〈阅读提示〉本例是技术贸易类中成套设备合同的质量（担保）条款。与例7所示的普通货物贸易类合同的质量条款不同的是，成套设备合同对于产品质量的规定由三大类文件组成：一是技术规范，二是图纸，三是担保条款。所以，严格地说，成套设备合同的质量条款包括技术规范、图纸和担保条款。因技术规范和图纸的篇幅往往很长，动辄就是几百页、甚至成千上万页（若干本书），而且技术细节的规定极为复杂，在此不便引用，故而转引了包含技术规范和图纸意思的质量担保条款，以便让读者初步了解技术贸易类合同的质量条款。

在语言方面，本例的语句显示了法律英语的庄重风格。有意思的是，除了第六条包含两个语句之外，其他各条均由一个长句构成，且包含不少技术领域的用语，初学者读起来感觉困难较多。但是如果能注意到法律英语的语词特点和语句特点（参见第二章），坚持多学多看，成套设备合同也并非高不可攀。

〈翻译要点〉

（1）第一条里的Defects翻译为“缺陷”（针对设备），不宜说成“缺点”（针对人）。

（2）对于第一条里的from defects or faults in design，因前面已经用了“缺陷”，故第二个defects出现时，转而选用“不完善”。

（3）第二条中的detailed design指“设计详细图纸”，习惯称“设计详图”。

（4）第三条中not manufactured exclusively to Corporation's detailed design部分，介词to应理解和翻译为“按照”或“按”，不是“对于”。该介词词组在句子中是说明分词manufactured的状语。

（5）第四条中的assign to the Purchaser any such warranties to the extent that such warranties shall be assignable to the Purchaser，含有“尽最大努力转让”的意思，尽管没有出现make the best effort这类语词。

（6）第六条里的F. O. B. Corporation's Plant是一个意思经改变的贸易术语，前面三个词原本是指海运货物中以港口为起点的离岸价，在此转译为出厂价。

〈参考译文〉

第十三条　担保

1．按本条款规定，公司保证不至因设备材料和工艺方面的缺陷，以及设计不完善而导致设备达不到技术规范的要求。

2．完全按公司设计详图制造的设备部件，在正常使用情况下，从签署现场验收合格证之日起，如在二（2）年之内出现故障，公司只负责在公司的工厂进行调换，或视情况进行修理。

3．非完全按公司设计详图制造的设备部件，在正常使用情况下，从签署现场验收合格证之日起，如在一（1）年之内出现故障，公司只负责在公司的工厂进行调换，或视情况进行修理，但就部件、规定资料和耗损零件的担保必须限于本条款以下的规定。

4．对于部件、认可资料和耗损零件，公司须尽最大努力从其制造者处取得最大的担保，并将此种担保最大程度转让给买方。

5．上述担保不适用于因买方人员修理、更动、不当使用或因买方未按公司提供的维修手册和使用说明书使用或维修设备而引起的设备故障。

6．买方须将有瑕疵的设备部件退回公司的工厂。如所退修理件或调换的新件属本协议的担保范围，则按出厂价免费交付买方。

7．担保免除规定：公司应提供由本第十三条所规定的上述担保，第十二条（保护）所规定的保护和第十一条（侵犯专利）所规定的专利保护，而：（1）不再承担有因履行本协议而导致的所有法律或其他方面的赔偿，（2）不再提供因履行本协议而出现的所有法律或其他方面的其他担保，不论是明示还是默示的，包括且不限于任何特定的有关可售性或适用性的默示担保。

5.4　价格条款

价格条款（Pricing）是合同双方之间的核心条款之一。在国际贸易中，对商品价格的规定远比国内贸易合同的相同条款复杂得多。这里所说的价格条款（price terms）是指合同中表明价格条件的款项。它是对外经济贸易合同中的重要条款之一，一般包括单价、交货机动幅度（涉及品质和数量）、以及总值，其中单价包括：

（1）计量单位，即计算商品数量的单位。不同国家或地区度量衡制度往往不同，合同中必须订明采用何种计量单位。如计价数量单位为“打”，则数量和单价中均应运用“打”，要避免前后不一致的情况。

（2）单位价格金额。如果在合同中把金额写错了，将带来不必要的损失。因为只要合同经双方签署确认，按国际法律是可以改变或否认之前谈定的条件的。

（3）计价货币，即计算商品价格使用的货币名称。买卖双方属于不同的国家和区域，也运用不同币值的货币，因此必须明确规定用哪一种或哪几种货币进行交易，如US$，HK$，Can$等。

（4）价格条件，用价格术语表示买卖双方在责任、费用与风险承担上的区别。根据《2000年国际贸易术语解释通则》（INCOTERMS）（国际商会第560号出版物），共有E、F、C、D四组共13种贸易术语，其中F和C这两组为常用术语，特别是FOB，CIF和CFR是最常见的主要用于海运的三种价格术语。

除此之外，在国际技术贸易和服务贸易合同中还有一些特殊的价格条款。
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1. £300 per M/T CIF London.

2. €200 per metric ton FOB Shanghai Gross for Net.

3. HK$ 100 per doz. Net CFR Hong Kong.

4. US$ 335 per M/T CIP New York less 2% discount.

5. US$ 15 per yd. CIF Kuwait including commission 5%.

〈阅读提示〉本例的五条均属于普通货物贸易的价格条款。第一条里的￡是英镑符号，读作Pound sterling，有时也可以写作后一种形式。第二条里的€是欧元符号，读作Eurodollar，有时也可以写成后一种形式。缩写词doz.是指集合数词dozen(12)，常用来计算小商品的数量。缩写词yd.是指长度单位yard，公制约90.5厘米，常用来计算布匹、管材、型材等产品的数量。

贸易术语CIF习惯称为到岸价、FOB习惯上称离岸价、CFR是指“成本加运费（指定目的港）价”，这三种术语最常见；第四条里的贸易术语CIP是“运费保险费付至（指定目的港）”价。

〈翻译要点〉

（1）汉语习惯先说每一条里的单位量词，因而引起前半部分语词的颠倒，如各条的“每公吨”。

（2）各条里的贸易术语一般不需要翻译成汉语，照录英文原文即可，因业内人员均了解这些含义，翻译出来反而累赘。

（3）量词M/T和metric ton不能随意省略为“吨”，只能直译成“公吨”（1000公斤），因为西方国家也用长吨（1016公斤）和短吨（907公斤）。

（4）第二条里的Gross for Net，实际表示不同于前面语词的另一个意思或附加条件：以毛重计量净重。翻译时可加逗号分隔。

（5）第四和第五条的最后也包含附加条件，翻译时可以加逗号分隔了。形容词less不宜说成“较少”，而可以转译为动词“减”。

〈参考译文〉

1．每公吨300英镑CIF伦敦。

2．每公吨200欧元FOB上海，以毛作净。

3．每打100港元净价CFR香港。

4．每公吨335美元CIP纽约，减折扣2％。

5．每码15美元CIF科威特，包含佣金5％。
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1. Party A agrees to pay Party B a commission of 3% on FOB value of orders.

2. Party A agrees to allow Party B a discount of 2% on CIF value of orders.

3. The Purchase Price is RMB 56,600. The Purchase price is paid in RMB on the Closing Date in accordance with Section 2.2 of this Agreement.

4. Unless otherwise provided by Agreement or prohibited or restricted by law, interest will be charged at a rate of 1/2% per month on any amounts not paid within 30 days from invoice date.

〈阅读提示〉本例是合同中定价或价格条款的其他形式。前两条关于佣金和折扣。佣金（commission）是中间商因介绍买卖而取得的报酬，按国际惯例，佣金一般是按照交易金额百分比计算，所以都以发票的总值作为计算佣金的基数。折扣（discount）是指卖方按照原价给买方一定的减让，一般可以由买方在付款时扣除。为此，佣金和折扣往往明确写入合同价格条款。

第三条是证券市场的条款，从the Closing Date可以看出。第四条是大型机电设备或工程合同的附加价格条款，对合同标的之外项目（利息）的收费规定。对外贸易中，利息（interest）有时也可直接列入价格条款中；虽然不需要确切地计算利息的多少，但需要在合同中对利率（interest rate）达成共识。

〈翻译要点〉

（1）pay sb. sth.为双宾语形式，鉴于汉语中有类似表达，因而翻译时可直译。汉语表达中动词使用得更频繁，而英语中则更加多样，翻译时应会灵活把握。

（2）commission具有多个意思，如“委员会、任命、代理行经理，犯罪、警察局”等，但它在本例中应译为“佣金”。

（3）第三条里的the Closing Date一般只出现于金融业务里，故而翻译为“交割日”，而不是日常会议的“闭幕日”。

（4）invoice date不宜直接译为“发票日”，而考虑整句结构增译为“发票开出”，否则可能会给理解造成一定困难。

（5）第四条最后的not paid within 30 days from invoice date，在句子中充当定语，翻译时可以根据中文习惯前置于any amounts。

〈参考译文〉

1．甲方同意付给乙方定单离岸价值3％的佣金。

2．甲方同意给予乙方定单到岸价值2％的折扣。

3．购买价为人民币五万六千六百元整，依照本协议第二条第二款的规定，于交割日以人民币支付。

4．除非协议另有规定或依法律受限或禁止，将对发票开出之日起30天内未付款项收取月1.2％的利息。
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1. The missing or damaged parts must be shipped by airfreight; they are not to be accepted by sea transport. If the parts hereof are to be shipped by sea, the Sellers must get a yard to stack or store them.

2. All the cost that happens in China must be assumed by the Seller as per Clause 3 Item b in the Contract Attachment. For example: the fees for custom declaration and warehouse and inland transport etc.

3. If the missing or wrong parts are major parts of the Equipment and they will regard whole Equipment unshipped, the penalty will be carried out as stipulated in the Contract Clause 16. At meantime, if they cannot reach the yard shipbuilding schedule, the Seller will assume extra cost in case this occurs.

4. It shall be mutually understood that the Seller's personnel is to take no responsibility for the engine room and other equipment in connection with sea trials, instead the chief engineer responsible for the vessel shall be present at the expense and initiative of the Buyer.

〈阅读提示〉与前面的二例不同，本例是大型机电设备合同里价格条款的一部分。这里没有明确提到应付多少款项，但是多次提及付款的范围和承担的服务义务，还提及必要时实施罚金。由此可见，技术合同（包括服务合同）的价格条款，较普通货物贸易合同，更加复杂和多样化。学习这些条款可以帮助我们进一步认识和理解“价格”的内涵和外延。

〈翻译要点〉

（1）第一条里的shipped已经转意为一般意义的“运输”，不宜说成“海运”。因只涉及少量部件运输，此地可以酌情翻译为“送达”。

（2）第一条里的a yard to stack or store them是海运行业的术语，不说“堆放货物的院子”，而习惯称“堆场”。

（3）第二条里的Contract Attachment是指合同附件。表示“附件”的单词还有appendix，addendum，supplement。

（4）第三条里的the Equipment不是一般的设备，而是“合同设备”，即本合同标的，所以须加上“合同”二字。

（5）第四条里的for the engine room and other equipment in connection with sea trials，原本是动词后面的状语，语词比较长；为了适应中文习惯，可以提前翻译（“对于与试航相关的主机房及其他设备”），然后再说动词谓语“不承担责任”。

〈参考译文〉

1．丢失或损坏的部件必须经空运送达，不接受海运。如若这些部件经海运送达，卖方必须为此准备一个堆场。

2．根据合同附件第三条第二项之规定，所有发生在中国的费用必须由卖方承担，例如：报关费用、仓储费用和内陆运输费用等。

3．如丢失或不合格的部件是合同设备的主要部件、且会造成整个设备无法起运，将按照本合同第十六条之规定处以罚金。同时，如若这些部件不能赶在船台建设计划之前到达，卖方将为此承担额外费用。

4．合同双方应明白：对于与试航相关的主机房及其他设备，卖方人员不承担任何责任；相反，负责船舶的总工程师应到场，此事由买方提出并承担其费用。

5.5　支付条款

比起国内贸易，国际贸易中的支付条款（Payment）要复杂得多，而且也要承担更多的风险。因为对外贸易涉及了不同地区的买方和卖方，而且存在着买卖双方互不信任的情况。出口方担心在收到货款前先将货物或货运单据交给进口方，货款可能落空；而进口方担心先付了货款，出口方不按合同规定交货或交付约定的货运单据。所以在下订单时，买卖双方就要商定合适的支付条款，并且最终将其写入合同中。

常见的支付方式包括汇付、托收和信用证三种。其中汇付（remittance）是进口方将货款交由银行汇给出口方，它又分为信汇（M/T）、电汇（T/T）和票汇（D/D）三种。托收（collection）是出口人委托银行代其向进口人收取货款的一种方式，主要分成付款交单（D/P）和承兑交单（D/A）两种。信用证结算货款的方式是对外贸易结算中最为重要的一种方式，它是指银行根据进口人的请求，开给出口人的一种在一定条件下保证付款的凭证。信用证的种类很多，常见的有不可撤销信用证（ir revocable L/C）、保兑信用证（confirmed L/C）、跟单信用证（documentary L/C）等。

技术贸易和服务贸易合同因涉及支付的内容繁多，所以其支付条款与普通货物贸易合同的支付条款不尽相同。
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1. By confirmed, irrevocable L/C without recourse in favor of CITIBANK Shanghai Branch for the total value of the contracted goods in Pounds sterling, payable by sight draft against presentation of shipping documents to the Bank of China in the port of loading.

2. Upon first presentation the buyers shall pay against documentary draft drawn by the seller at sight. The shipping documents are to be delivered against payment only.

〈阅读提示〉本例是目前最流行的支付条款。对外贸易很少以现金结算货款，现金结算一般应用于小额的货款，绝大多数合同款项的支付都通过票据来结算，其中汇票使用得最多。汇票（draft，bill of exchange）是指由一方向另一方签发的要求在见票时或在指定的或可以确定的一个将来时间向指定的人无条件支付一定金额的书面命令。汇票按照其付款期限，可分为即期汇票（sight draft）和远期汇票（time draft）。本例使用的就是即期汇票。

〈翻译要点〉

（1）confirmed，irrevocable L/C在银行业务中有固定表达方式，不能按表面意思随意直译成“确认的、不可改变的信用证”，而应该翻译为“保兑的、不可撤销的信用证”。

（2）in favor of在本例中意思为“以……为受益人”，而不应理解为“对……有利。

（3）转换译法在翻译过程中运用的十分普遍，如本例的payable by转译为“可用……支付”，或“支付时以……方式进行”。

（4）本例中in (Pounds sterling)转译为动词“使用……”或者“用……”。文中短语Pounds sterling里的后一个词特指金衡里的英镑，以免与重量衡的英磅混淆。

（5）CITIBANK是美国一家蜚声世界的银行巨头，不可随意翻译为“城市银行”。它在中国经营历史悠久，解放前称“花旗洋行”，现在通称为“花旗银行”。

（6）上述两例里均有against，其意思为“以……兑换”、“以……交换”，但在翻译时可以结合上下文灵活处理，如本例中译为“在（卖方当面出据押汇汇票）时”。

（7）第二条最后的短语shipping documents特指海运货物流程中的各种书面文件或证据，习惯翻译为“船运单据”。

〈参考译文〉

1．运用无追索权的保兑不可撤销信用证，以花旗银行上海分部为受益人，用英镑支付合同商品的总价值额。当在装货港向中国银行出据船运单据时以即期汇票支付。

2．初次交兑时，买方应在卖方当面出据押汇汇票时支付。仅当支付发生时方可交递船运单据。

例14

All payments of the Contract Price shall be made by the Buyer in 3 installments as provided hereunder:

(a) 1st installment:

The sum of ____ shall be paid by T/T to the Builder upon signing of this Contract.

(b) 2nd installment:

The sum of ____ shall be paid in cash to the Builder upon launching of the Vessel.

(c) 3rd installment:

The sum of ____ shall be paid in cash to the Builder concurrently with delivery of the Vessel.

〈阅读提示〉本例是分期付款的条款。在对外贸易的收付方式中，尤其是涉及大金额合同（例如大宗货物合同和成套设备合同），经常会结合使用分期付款（progression payment/payment in installments）和延期付款（deferred payment）的做法。在分期付款条件下，买方可按照约定的方法，分若干次付款，但在卖方完成交货义务时，买方已付清或基本付清货款；在延期付款条件下，大部分货款于交货之后的较长的期限内分期还款。

〈翻译要点〉

（1）句子开始部分的被动语态be made by the Buyer应转换为中文的主动语态。

（2）in 3 installments意思是指分三期付款，这是大宗合同里通行的付款方式。

（3）T/T指“电汇”。合同理解与翻译时不但要知道合同的一些固定表达，还一定要了解相关专业领域的表达方式。

（4）短语upon launching of the Vessel在合同中意思为“当船舶建成下水时”。

（5）Builder在合同中特指船舶制造厂，所以译成“制造方”较为合适，而不译为普通的“建设者”或“建造商”。

〈参考译文〉

合同价格将由买方按如下方式分三期支付：

（1）第一期付款

总额的_______将在本合同签署时以电汇的方式支付给制造方。

（2）第二期付款

总额的_______将在船舶建成下水时以现金的方式支付给制造方。

（3）第三期付款

总额的_______将在船只交付的同时以现金方式支付给制造方。

例15

1. PAYMENT

Unless otherwise specified in CONTRACTOR's quotation/proposal, CUSTOMER shall pay CONTRATOR thirty (30) days from receipt of a properly drawn invoice. CUSTOMER agrees that should any portion of an invoice be disputed, CUSTOMER shall promptly pay the non-disputed portion. Within thirty (30) days of receipt of an invoice, CUSTOMER shall promptly notify CONTRACTOR of the reasons for disputing all or part of that invoice and CONTRACTOR shall promptly produce such evidence as it may have in support of the disputed amount. Having due regard to all the facts, the Parties shall seek to reach agreement as to how much, if any, of such disputed amount shall be paid.

CONTRACTOR may at its absolute discretion charge interest, which CUSTOMER shall promptly pay, on all amounts not paid strictly in accordance with these Terms and the Agreement. Interest shall accrue at the maximum amount permitted by law. If unpaid amounts are collected through legal proceedings or by a collection agent, CUSTOMER shall pay reasonable costs and attorney's fees. Payment of fees in one invoice shall not be set off or withheld against fees payable in connection with any other matter. Should any outstanding invoice remain unpaid beyond the stipulated time period, CONTRTACTOR shall be entitled to cancel the provision of the Services without incurring liability to CUSTOMER and without prejudice to any of CONTRCTOR's other rights.

Invoicing Address: Invoices will be sent in duplicate to:

Zhejiang Good Hope Shipbuilding Co., Ltd.

1023, Guangda Road

Ningbo, China 315220

Attn: Business Department

〈阅读提示〉本例是技术服务合同的支付条款。与例13不同的是，这个支付没有要求使用托收或信用证付款方式，从上下文判断可能是采用电汇；对支付金额多少没有明确说明，而是强调发生争议时如何处理的办法。与例14不同的是，除了支付发票金额，本条款还使用另一个段落说明发票之外其他费用的支付，如利息和律师费。在条款最后还列出了寄送发票的详细地址和要求。

从本例可以发现，普通货物合同的支付条款与技术类及服务类合同的支付条款之间，既存在相似性，又存在差异性。但总体上看，技术类合同和服务类合同的支付条款更为宽泛和复杂。

〈翻译要点〉

（1）第一段中的两个词quotation/proposal应视为法律英语的并列强调形式，翻译时只需说出一个词即可：报价单。

（2）短语receipt of a properly drawn invoice中第一个词不可当成“收据”，而是“收到”，因为英文习惯用名词表达汉语动词的意思。

（3）第一段最后的as to how much, if any, of such disputed amount shall be paid中，可以先翻译as to后面的部分“就争议金额（如果存在）的支付”，然后再翻译前面的reach“达成共识”。尤其是agreement一词，此处是指意见的一致，故翻译为“共识”较“协议”为妥。

（4）第二段里的at its absolute discretion是一个严谨的书面表达法，可以翻译为“完全自由地”，不宜说成“绝对”。

（5）第二段里的attorney是美式英语“律师”。表示“律师”还有barrister, counselor, lawyer, solicitor等，但各个词的所指有所区别。

（6）在短语the provision of the Services中，翻译the Services时，应加上“合同”（服务），因为这是合同标的。

（7）最后的短语without incurring liability中，第二个单词本意为“发生”，在此宜翻译为“承担”（责任）才符合中文习惯。

〈参考译文〉

4．支付条款

除非承包人的报价单中另有规定，客户应在收到正确开出的发票三十日内支付承包人。客户同意如果发票某一部分出现争议，客户应尽快付清未争议部分。在收到发票三十天内，客户应尽快通知承包人有关该发票全部或部分争议的原因，承包人应尽快提供支持该争议金额的证据。合同双方应正视所有事实，并达成共识。

承包人可以完全自由地要求利息，客户应严格依据本协议条款按所有未付金额尽快支付。利息应按法律准许的最大幅度增加。如果未付金额通过法律程序或由托收代理人收取，客户应支付合理的成本及律师费。支付一张发票的费用应不得抵销其他任何应付费用。如在规定期限之外仍存在未付清的发票，承包人应有权取消合同服务的规定内容，且对客户不承担责任，但不损害承包人的其他权利。

发票地址：发票将一式二份寄至：

中国宁波315220

光大路1023号

浙江好运造船有限责任公司

商务部启

5.6　包装条款

包装条款（Packing）通常出现在货物贸易合同里。商品包装是商品生产的继续，凡需要包装的商品，只有通过包装，才算完成生产过程，商品才能进入流通领域和消费领域，才能实现商品的使用价值和价值。包装是保护商品在流通过程中质量完好和数量完整的重要措施，有些商品甚至根本离不开包装，它与包装成为不可分割的统一体。经过适当包装的商品，不仅便于运输、装卸、搬运、储存、保管、清点、陈列和携带，而且不易丢失或被盗，为各方面提供了便利。良好的包装，不仅可以保护商品，而且还能宣传美化商品，提高商品身价，吸引顾客，扩大销路，增加售价，并在一定程度上显示出口国家的科技、文化和艺术水平。

商品的包装主要包括两种，一是外包装（outer packing），也叫大包装和运输包装，主要目的是保证货物在运输途中的安全。二是内包装（inner packing），也称作小包装和销售包装，其主要目的是让货物更美观，帮助达到销售货物的目的。除此之外，涉外合同中的包装条款还包括中性包装（neutral packing）。中性包装分为无牌中性包装和定牌中性包装两种，前者是指包装上既无生产国别和厂商名称，又无商标、品牌；后者是指包装上仅有买方指定的商标或品牌，但无生产国别和厂商名称。

合同内的包装条款（packing clause）主要包括商品包装的方式、材料、包装费用和运输标志等内容。运输包装上的标志，也叫装运唛头（shipping marks），按其用途可分为三种：

（1）运输标志，又称唛头，内容包括：收货人代号，发货人代号，目的港（地）名称，件数、批号。此外，有的运输标志还包括原产地、合同号、许可证号和体积与重量等内容。

（2）指示性标志，提示人们在装卸、运输和保管过程中需要注意的事项，一般都是以简单、醒目的图形和文字在包装上标出，故有人称其为注意标志。

（3）警告性标志，又称危险货物包装标志。凡在运输包装内装有爆炸品、易燃物品、有毒物品、腐蚀物品、氧化剂和放射性物资等危险货物时，都必须在运输包装上标明用于各种危险品的标志，以示警告，便于装卸、运输和保管人员按货物特性采取相应的防护措施。

例16

1. In iron drums of 185-190 kgs. net each.

2. In new single gunny bags of about 100 kgs. each.

3. In cartons each containing 4 boxes about 9 lbs. each piece waxed and wrapped with paper.

4. 1 set to be packed in a small plastic box, 12 small plastic boxes in a paper box, 20 paper boxes in a carton.

5. Goods are in neutral packing and the Buyer's labels must reach the Seller 45 days before the month of shipment.

〈阅读提示〉本例为几条具体包装的条款，涉及外包装、内包装和中性包装。从字面判断均属于中小型商品，其中第三条要求蜡封并用纸包裹，较为细致。第五条除了说明中性包装之外，还提及标签的送达，类似OEM（来料加工）的产品。

国际贸易中常见的包装容器有：纸板箱（carton）、盒子（box）、桶（drum/barrel）、木质板条箱（crate）、集装箱（container）和托盘（pallet）。

〈翻译要点〉

（1）上述各条里的单词each在此均作副词，但翻译时习惯说成中文里作定语的数量词。

（2）数量词表达应统一，可以说成“一个”、“一只”，但是1 set不宜说成“一只”，可翻译为“一件”或“一套”。

（3）第三条里的lbs.是英磅的复数形式。

（4）第二条和第三条里的gunny bags和cartons虽然都是复数，但翻译为中文还是应为单数，因为这二个词均受副词each的限制。

（5）第五条动词reach在此宜翻译成“送达”，而不是“到达、抵达”。后者看似忠实原文，但主要指人的行为，前者“送达”却是指物品行为。

〈参考译文〉

1．每只铁桶净装185至190公斤。

2．每只新麻袋内装大约100公斤。

3．每只箱子内装4个盒子，每件物品约9磅重，蜡封并且用纸包裹。

4．每件产品装入1个塑料小盒内，12个塑料小盒装入一个纸盒，20个纸盒装入一个纸板箱。

5．商品用中性包装，买方的标签应装船前45天送达卖方。

例17

To be packed in new strong wooden case(s)/carton(s) suitable for long distance ocean/air transportation and well protected against dampness, moisture, shock, rust and rough handling. The Seller shall be liable for any damage to the goods on account of improper packing and in such cases any and all losses and/or expenses incurred in consequence thereof shall be borne by the Seller.

〈阅读提示〉与例16不同，本例是综合性的包装条款，只提出包装的总体要求，并不提及具体包装细节。此外，本例还规定了卖方对于包装不当而出现的损失应承担的责任。从语言看，本例由两个句子构成，第一个是简单句且没有主语，第二个是并列句。虽然语句不是主从复合句，但文体仍然显得严谨而正式。形容词liable为法律用语，一般情况下使用responsible。

〈翻译要点〉

（1）本例开头就是不定式To be packed，其实是省掉了主语The Commodities，因此翻译时最好在中文里补充主语“物品”二字。

（2）中文习惯将in引导的方式状语首先翻译，然后才说动词，即“使用……来包装”。

（3）分词短语well protected against dampness, moisture, shock, rust and rough handling实际上是主语的第二个谓语，故可以另起一句，但仍按前面中文动词的语序，说成“应能……”。

（4）第二个句子里的in such cases虽然是介词短语，但隐含意思却是表达假设，故可以转译为“如果、如若”。

（5）第二个句子里的incurred in consequence thereof是一个分词短语作定语，其中thereof是一个文言词，指代前面的损失情况，因此翻译为相应的汉语“由此（产生的）”。

〈参考译文〉

物品应使用适于长途海运或空运的坚固木箱包装，应能防潮、防水、防震、防锈、防粗野装卸。卖方应对由于不当包装造成的物品损害负责。如果发生这些损失，由此产生的全部费用应由卖方承担。

例18

Packing:

To be packed in new sea-worthy strong wooden case(s) or in container or in cartons as per international packing standard, suitable for long distance Sea/Air freight transportation/parcel post and change of climate, well protected against dampness, moisture, rust, shocks and rough handling, protected for a period of six months from date of shipment.

The Seller shall be liable for any damage of the commodity and expenses incurred on account of improper packing and for any rust attributable to inadequate or improper protective measures taken by the Seller in regard to the packing, in which case they shall rectify the transport damage and in case of corrosion, reimburse the Buyer for relating expenses incurred up to an amount the Seller would have incurred the remedial action been taken by himself at his premise.

It is Buyer's responsibility to check packing and preservation. In case Buyer becomes aware of damages of packing and preservation or period of preservation has been elapsed he shall inform Seller without undue delay; otherwise Seller is released from its warranty obligation.

〈阅读提示〉本例是比较全面的包装条款，第一段说明货物包装的具体形式和要求（在此作的是笼统性规定，即文中的seaworthy packing），第二段说明卖方（发货人）应对包装不妥造成的损失承担什么责任，第三段说明买方对于包装的责任。

本例的语言总体说来是规范的，每一个段落就是一个长句。但句子第一段开始没有主语，就显得不规范（To be packed），这可能是合同双方已经较为熟悉，不再计较文字细节。规范的英语句子应该是：The Commodities shall be packed...。此外，第二段末尾的虚拟条件状语从句been taken by himself at his premise也不规范，初学者阅读起来很困难。这个条件状语的正确形式应是：Should it have been taken by himself at his premise，或if it should have been taken by himself at his premise。

〈翻译要点〉

（1）第一段开始为To be packed，虽然没有主语，但汉译时最好加上主语“货物”二字，显得句子规范。

（2）第一段里的sea-worthy strong wooden case(s)不可按照表面理解为“海上有价值的”，实际上这个短语是包装行业习惯用语，意思是“适于海洋运输的”。

（3）过去分词短语incurred on account of improper packing作后置定语，翻译时应将定语前置，译为“因包装不当所造成的”。incurred是及物动词的分词形式，意思为“遭受”，中国学生一般不习惯使用。

（4）It is Buyer's responsibility to check...为形式主语结构，汉语基本可以遵循这种结构表达，既顺应英语句型，也顾及汉语习惯，所以起句就是：买方有责任检查……。

（5）第二段末尾的been taken by himself at his premise是一个虚拟条件状语从句的省略形式，但在汉译时应按标准句子翻译为“买方在自己的场所采取补救措施时”，但不必直接翻译成“假如……”。

〈参考译文〉

应依照国际包装标准，货物包装应使用全新适合海洋运输的坚固木箱、集装箱或纸板箱、适宜于长途海＼空运、包裹邮递、及气候变换，能有效保护商品，使其免受潮湿、生锈、震动、剧烈操作等侵害，保护期为自装运之日起六个月。

因包装不当所造成的对商品的损害及由此带来的相关费用或由于卖方在包装上未采取适当保护措施而造成的腐蚀，责任均由卖方承担。卖方需弥补运输损失，如遇腐蚀，卖方需付还买方在自己的场所采取补救措施时所产生的相关费用。

买方有责任检查包装及保护措施。如买方知道包装损坏或保质期已过，应立即通知卖方；否则卖方免于承担保证责任。

5.7　保险条款

保险条款（Insurance）视不同种类的合同而有所区别。合同双方在磋商和签订进出口货物贸易合同、工程技术类合同和服务类合同的时候，都要订立保险条款。

就货物贸易合同而言，最常见的是货物运输保险条款。因运输方式的不同，这类条款可分为海洋运输保险、陆上运输保险、航空运输保险和邮包运输保险。由于国际贸易中大部分货物都是通过海洋运输抵达目的地，所以货物保险条款主要涉及海洋运输。保险条款首先要明确谁办理保险，随后确定保险金额、保险险别、以及使用何种保险条款。保险条款一般规定货物首先投保综合性的险别，然后再增加一种附加险。

在技术类和服务类合同里，保险条款并不特别强调保险的具体形式或险别，而是提出总体的保险要求，规定投保项目范围，或规定如发生意外事故时如何通知受损方，以及如何补偿等。

例19

1. Covering WPA & War Risks, excluding Strike Risks, for 110% of invoice value, up to the port of Destination, as per the O. M. C. C. of the People's Insurance Co. of China.

2. To be covered by the Seller for CIF value plus 10% against Institute Cargo Clauses A and Institute War Clauses (Cargo) dated 1/1/1982.

〈阅读提示〉本例是最常见的货物贸易保险条款。第一条是按照中国人民保险公司的保险条例投保的，其中基本险种是WPA，特殊附加险是War Risks，作者特别提醒不包括SRCC Risks。第二条是根据英国伦敦保险业协会（世界知名的海洋运输保险公司）的条例投保的，对于初学者来说会感到陌生。其内容应与第一条相似，不过在具体的文字形式上有所区别，其基本险是Institute Cargo Clauses A，特殊险是Institute War Clauses (Cargo)。

在文字上，第一条采用了几个逗号，便于辨认，这多半出自中国作者之手；第二条的行间没有标点，大多数保险条款实际如此。

〈翻译要点〉

（1）WPA一般翻译为水渍险，英文单词为With Particular Average。

（2）O. M. C. C.是海洋运输货物条款的缩略词，英文单词为Ocean Marine Cargo Convention.

（3）词组invoice value指商品发票的票面价值，固定翻译为“发票金额”。

（4）第二条里的Institute Cargo Clauses A是指英国伦敦保险业协会的保险条款之A条，行业内通常简称为协会货物险种的A险，相当于中国保险公司的一切险（All Risks）。

（5）在本例翻译中，词性转译十分明显，如译文中的“按……投保”、“依据……办理”等动词均由介词as per及against转换而来。

〈参考译文〉

1．依据中国人民保险公司的海洋运输货物条款，按发票金额的110％投保水渍险和战争险（不包括罢工险），保险期至到达目标港口。

2．由卖方按货物到岸价发票金额的110％投保协会货物险种的A险和战争险条款，根据1982年1月1日的协会货物保险条款办理。

例20

10. Insurance:

The coverage of insurance consists of two parts: One of them is the coverage for the components and auxiliary materials in transit from Amsterdam to the warehouse of Party B's factory and that for the finished goods in transit vice versa. The other is the coverage for storage of the components and auxiliary materials in Party B's factory. The concrete details of insurance clause will be stipulated after Party B contracts the Iloyd's Insurance Company of London.

〈阅读提示〉由文字内容看，这个条款属于来料加工合同或补偿贸易合同的保险条款。与第一例不同，本例不是对货物的保险金额作具体规定，而是针对保险范围（运输途中的货物）作投保规定，并且还提及制定本项保险条款的理论依据。英国伦敦的劳埃德保险公司建立于17世纪，是世界最早的海洋运输保险公司。

〈翻译要点〉

（1）coverage在此专指保险的覆盖范围，但翻译中有时可省译。本例的第一个coverage便被省去了，因为随着后面该词的译出，前面的意思已十分明显。

（2）components and auxiliary materials应译为“元件及辅助材料”，此处为习惯表达法，不宜有所改变。

（3）vice versa的使用是由于英语表达中忌重复的表现，在翻译中，如上下文语义明确，可简单译为“反之亦然”，但同时也可以增译为对“反向”情况的完整表述。

（4）本例的in transit习惯用来表示“运输途中”，这也是国际贸易里替代transport or transportation的常见用法。

（5）the Iloyd's Insurance Company of London应译为“伦敦劳埃德保险公司”。由于初次从业者对这家历史悠久的公司可能一无所知，最好在其前面加上“伦敦”二字，同时也可避免因劳埃德公司在世界各地有多个分公司而可能引起的歧义。

〈参考译文〉

第十条　货物保险

保险分为两部分：一部分涵盖从阿姆斯特丹到乙方工厂仓库运输途中的元件、辅助材料以及运输途中的成品，反向亦然。另一部分涵盖元件及辅助材料在乙方工厂中的储藏。保险条款的具体细节将待乙方与伦敦劳埃德保险公司缔约后方能加以明确。

例21

Provision 21. Insurance of the Works

Without limiting his obligations and responsibilities under Clause 20 hereof, the Contractor shall insure in the joint names of the Employer and the Contractor against all loss or damage from whatever cause arising, other than the excepted risks, for which he is responsible under the terms of the Contractor and in such manner that the Employer and the Contractor are covered for the period stipulated in Clause 20(1) hereof and are also covered during the Period of Maintenance for loss or damage arising from a cause, occurring prior to the commencement of the Period of Maintenance, and for any loss or damage occasioned by the Contractor in the course of any operations carried out by him for the purpose of complying with his obligations under Clauses 49 and 50 hereof:

a) The Works for the time being executed to the estimated current contract value thereof, or such additional sum as may be specified in Part II in the Clause numbered 21, together with the materials for incorporation in the works at their replacement value.

b) The Constructional Plant and other things brought on to the Site by the Contractor to the replacement value of such Constructional Plant and other things.

Such insurance shall be effected with an insurer and in terms approved by the Employer, which approval shall not be unreasonably withheld, and the Contractor shall, whenever required, produce to the Engineer or the Engineer's Representative the policy or policies of insurance and the receipts for payment of the current premiums.

〈阅读提示〉本例是国际服务类贸易的形式之一——国际工程承包合同里的保险条款，源自国际工程技术界著名的《欧洲土木工程师协会章程》（FIDIC），通称《菲迪克条款》。本例不是仅仅针对某一项货物或设备投保，而是针对工程承包合同所涉及的所有设备、材料、车辆、产品等可见资源进行投保。它关注的也不是投保哪一个具体的险别，而是详细规定应投保的范围和方法。

在语言方面，本例使用了极为正式的法律英语语句，结构严密，选词正规，一段构成一个分项，同时也是一个单独的语句，这与上述例19的随意省略和随意使用逗号显然不同。

〈翻译要点〉

（1）本例题目中的the Works不能翻译为“工厂”，这个词在工程合同里是指“合同工程”，简称“工程”。

（2）第一段里的against all loss or damage可翻译为“为……进行投保”，此处不能翻译成“反对”。

（3）第一段里的occasioned by the Contractor短语中，分词occasioned本意为“偶然发生的”，可以转译为“承包人遭遇的”。

（4）第三段里的The Constructional Plant，如按字面翻译成“建设工厂”则贻笑大方。这个短语实际是指用于本合同工程建设所需的专门设备，习惯说成“成套建筑设备”。因其不是指一套（台），而是指一系列设备，故需加“成套”二字。

（5）第四段第一行里的shall be effected是合同习惯用语，effected一词本意是“产生、履行”，在此可以转译为“投保、投放”。

（6）最后一段文字并不是上一行b）项的接续，而是另一组意思的表达。英文合同行文时习惯于每一条款完成后隔一行再起下一条，语句间隔及逻辑关系十分明显。翻译成中文后，为避免误会或歧义，最好也间隔一行后再写下文。

〈参考译文〉

第二十一条　工程保险

承包人必须以业主和承包人的共同名义，对合同规定的应由承包人负责的、除外风险外的一切损失或损害进行投保，不论其由什么原因造成，此种投保不得减少本合同第二十条所规定的承包人的义务和责任，业主和承包人的保险除包括本合同第二十条第一项规定的期限外，还包括因维护期开始前发生的原因而在维护期内产生的损失或损害，以及承包人在履行本合同第四十九条或第五十条规定的义务而开展任何工作期间所遭遇的任何损失或损害。投保项目包括：

1）正在施工的工程，按其目前的合同价值、或按第二十一条第二项可能规定的附加款额，连同按替换价值计算的用于工程的材料。

2）承包人带到工地上的成套建筑设备和其他物品，按其替换价值投保。

此种保险必须在一保险公司投放，条款须经业主认可，业主不得无故不同意投保，承包人必须随时应要求向工程师或工程师代表出示保险单和支付现行保险费的收据。

5.8　交货条款

交货条款（Shipment）出现于涉及货物贸易的合同里。交货是指卖方自愿将其对货物的占有权转移给买方的行为。交货条款一般包括：交货时间、交货地点（指定装运港和目的港）、以及交货方式（含是否允许分装和转运）。

第一个要素是交货时间，具体是指卖方在约定的地点和方式向买方交货的期限。规定具体的装运时间、规定收到信用证后的一定时间内装运和规定术语是常见的三种约定交货时间的方式。交货时间直接影响到买方能否及时取得货物，以满足其使用或销售的需要。因此交货条款要规定明确、合理和可行的交货时间。第二个要素是货物的交付地点，这关系到买卖双方在交接货物过程中有关办理手续、支付费用和风险转移的时间，所以在买卖合同中应写明交货地点。第三个要素是交货方式，实际上大部分国际贸易合同中的交货方式指的就是运输方式，主要涉及海洋运输、铁路运输、公路运输和航空运输、邮包运输等；对于海运货物，还常常涉及是否分装和转运。

例22

1. Shipment during March/April/May this year in three monthly lots.

2. Shipment during October/November/December, 2009, with partial shipment and transshipment allowed.

3. During March/April in two equal shipments, to be transshipped at Hong Kong.

4. Shipment to be effected during July 2009 from Shanghai to Hamburg by ocean transportation with partial shipments allowed.

5. Shipment to be made during July/August 2010 in monthly lots from Ningbo to San Francisco with transshipment permitted.

〈阅读提示〉本例是五条最常见的装运条款，大体包括装运时间及地点。前面三条没有提及装运港和目的港，但签约人一般会专门订立条款“装运港和目的港”来说明。多数装运条款（第4条除外）虽然没有明确写出装运方式，但是从上下文可以得知是通过海运实施，并且特别说明是否允许分装和转运。

从文字看，这些条款并不复杂，但每一条仍然各有特点，如第1条和第2条语言规范，不过信息量较少。第3条、第4条和第5条均使用了动词，信息量较多，但语法上不规范，显得口语化，这或许是业务人员互相之间已经非常熟悉所致。

〈翻译要点〉

（1）本例各条的英文大多以Shipment一词开头，但在翻译时按中文习惯应采取倒置法调整中文顺序，这样一来时间就出现在中文各条的开头。

（2）月份由英文翻译为中文时，有人习惯用中文数字表示（如第1条），尽管国家语言文字规范要求在表达年、月、日时一般使用阿拉伯数字。

（3）lots在此处意为货物的“批次”，因而应翻译为“分批……”。

（4）第2条里的介词with虽在语法上表示“连同”，但此处没有必要翻译出来，只需按顺序翻译即可。

（5）第4条和第5条里的to be effected和to be made基本意思都是“实施，进行”，翻译成中文时为了简约，一般不必说出这两个字，只需说“何时装运”即可。

〈参考译文〉

1．在本年度的三、四、五月份分三次分批装运。

2．2009年10月／11月／12月份装运，允许分批和转运。

3．2010年3/4月份分二次平均装运，允许在香港转运。

4．2009年7月装运，自上海通过海洋运输至汉堡，允许分装。

5．2010年7月／8月分二次装运，自宁波至旧金山，允许转运。

例23

1. Shipment: Per steamer during about Feb, 2010 from a Chinese port to Sydney allowing partial shipment & transshipment, provided the covering L/C reaches Beijing 45 days before the shipping period stipulated herein.

2. Shipment within 30 days after receipt of L/C which must reach the Seller not later than the end of June 2009 failing which the Seller reserves the right to cancel this Contract without further notice, or to lodge claims for direct losses sustained wherefrom.

〈阅读提示〉本例的装运条款与例22相比更加详细，除了装运时间、地点及方式外，还提及付款装运的条件（如买方开出并信用证并将其送达卖方），以及出现违约时的措施等。第二条没有提及装运港和目的港，但合同会另设专门条款说明。

在语言上，这两个条款均为一个完整的复合句，结构严谨，选词典雅（如stipulated herein和sustained wherefrom），尤其是第二个条款对于初学者有一定的困难，阅读翻译的时候要注意断句分析。

〈翻译要点〉

（1）Per steamer指“由轮船（发货）”。现在更多时候用Per S. S表示。

在第一条的翻译中，可将provided（如果）引导的状语前置，这是英语信息“前重心”，与汉语“后重心”在具体表达上的体现。

（2）第一条里的the covering L/C短语，如写成普通英文句子应是L/C that covers this Contract，它的逻辑主语是L/C，逻辑宾语是this Contract，现在分词covering表示“包涵，覆盖”，相当于under。故这个短语翻译为“本合同项下的信用证”。

（3）短语stipulated herein如直译即是“在此规定的”，但转译为“本合同规定的”较容易让人接受。

（4）第二条的翻译可以分为几个分句进行。在which、failing which、以及or to lodge claims等语词处皆采取分句翻译，这样就将这个又长又难的复合句解构开来了，理解和翻译变得容易。

（5）最后的短语direct losses sustained wherefrom中，古老介词wherefrom是指前面提及的failing which...部分，可以翻译为“由此”；分词sustained在此意为“遭受”。

〈参考译文〉

1．运输：如本合同项下信用证在本合同规定的运输期前45天到达北京，由轮船在2010年2月份从某一中国港口运往悉尼的货物可分批装运或转载。

2．买方收到信用证后30天之内装运，信用证必须不迟于2009年6月底送达买方；如迟于该日期，卖方保留取消本合同的权利而不另行通知，或保留对由此遭受的直接损失提起索赔的权利。

例24

16. Late Delivery:

Should the Sellers fail to make delivery on time as stipulated in this Contract, with exception of Force Majeure causes specified in Clause 15 of this Contract, the Purchaser shall agree to postpone the delivery on condition that the Sellers agree to pay a penalty which shall be deducted by the paying bank from the payment. The penalty, however, shall not exceed 5% of the total value of the goods involved in the late delivery. The rate of penalty is charged at 0.5% for every seven days, less than seven days should be counted as seven days. In case the Sellers fail to make delivery 10 weeks later than the time of shipment stipulated in this Contract, the Purchaser shall have the right to cancel this Contract and the Sellers, in spite of the cancellation, shall still pay the aforesaid penalty to the Purchaser without delay. The remedies provided hereunder constitute the full and final remedies available for delay.

〈阅读提示〉本例的“延迟交货”条款，是装运条款的另一类型，通常出现在较为大型的合同里。国际贸易领域的两个术语“装运”和“交货”，虽然在严格意义上有所区别，但在实际操作中常视为同义词（在FOB，CIF，CFR，FCA，CIP，CPT条件下）。与上述两例不同，本例从装运条件的反面着眼，重点说明或规定当出现违反正常装运期或交货期时如何补救的办法（包括推迟交货、收取罚金、罚金的金额、收取比例、直至最后取消合同）。

本例在语言上由四个句子组成，关键词语“交货”采用动词加名词的惯用形式make delivery，而不直接使用动词deliver。

〈翻译要点〉

（1）本条款题目Late Delivery还是直接翻译为“延迟交货”，而不是“延迟装运”，以示二者略有区别，尽管二者常被视为同义词。

（2）文中第四行的on condition that是条件状语从句，可是这里不便翻译为“如果”，而宜灵活转译成表示转折的“但是”。

（3）第五行里的the payment如直接翻译成“付款”似乎不明确，故而补充出潜台词“（买方的）付款”，让人一目了然。

（4）第九行里的In case是合同及法律文件的常见简写词语，相当于if，故翻译为“如果”。这个连词的规范形式是in case that。

（5）第九行里的10 weeks later than the time of shipment stipulated in this Contract前面没有介词within，但翻译时可以补充出来，这样意思更准确：“在本合同规定的装运时间之后十周内”。

〈参考译文〉

第十六条　延迟交货

如果卖方未能在本合同规定的时间交货，除了本合同第十五条规定的不可抗力原因之外，买方应同意推迟交货，但条件是卖方同意支付罚金，其金额由付款银行从买方付款中扣除，但罚金不得超过延迟交货货物总价值的5％，罚金收取率为每七天0.5％，不足七天的延迟按七天计算。如果卖方未能在本合同规定的装运期之后十周内交货，买方应有权取消本合同，而卖方仍然应及时向买方支付上述罚金，尽管本合同已经取消。本合同项下提供的补救措施构成适用于延迟交货的完全和最后的补救措施。

5.9　纳税条款

普通的国际货物贸易合同一般不专门设立纳税条款（Taxation），这是因为货物合同里的贸易术语（即国际商会颁布的《国际贸易术语解释通则》，俗称成交条件）本身就规定了合同哪一方应承担的纳税义务，最典型的当属DDU（未完税交货）和DDP（完税后交货）。

纳税条款通常出现在服务类合同和技术类合同里。这些合同主要不是涉及货物进出口（但成套技术与设备合同里的引进设备属于货物贸易），因此通常也不涉及海关关税。由于这些合同基本上涉及生产和运营过程，所以其纳税条款涉及的是合同各方所面临的国内纳税。这些合同的纳税项目主要集中在所得税和财产税，往往涉及具体操作过程，收费和纳税项目繁杂，因而需要设立专门条款加以规定。

例25

42. JOINT VENTURE shall levy taxes and duties under relevant Chinese laws, acts and regulations.

43. The employees of JOINT VENTURE shall pay personal income tax under the Personal Income Tax Act of the People's Republic of China.

〈阅读提示〉本例是一个合资企业合同里的纳税条款，涉及公司（法人）为财产、生产和经营过程缴税，以及员工个人缴税。在整个国际贸易领域，实际上凡是国内征收的税目，都可能加征在跨国企业和跨国服务上。

在语言上，每条的合同主要术语JOINT VENTURE均采用大写。第一条里的levy是较为正式的用语，相当于pay。有关援引立法的用语在此重复三次（laws, acts and regulations），以彰显法律的严肃性。

〈翻译要点〉

（1）JOINT VENTURE不可以翻译为“合营企业”，而应翻译成“合资企业”。虽然一字之差，但是二者的法定含义不同，这在《中华人民共和国外商投资经营法》中有明确规定。合营企业的英文拼写是cooperative。

（2）本例二条里均出现act这个词，切不可理解为日常的意思“表演”。本例中的三个同义语词laws，acts and regulations分别依习惯翻译为“法律、法令、法规”。

（3）第一条里的levy taxes and duties应翻译为“缴纳各项税金”，因为这里包括了普通国内税目和海关关税，且英文单词均为复数。动词levy不能理解为“征（税）”，不论从词义还是语境都不会这样。

（4）本例二条均有under一词，这是法律英文的常见词，不能按普通字面意思翻译成“在……之下”，而应按法律合同的说法翻译为“根据”、或“依照”。“依照”在此处较“根据”好些，因为“依”有必须执行的意味。

（5）第二条里的The employees直接翻译为“雇员”虽然正确，但似乎含有不平等之嫌，所以翻译为“员工”更合适。

〈参考译文〉

第四十二条　合资公司应依照中国的有关法律、法令和法规缴纳各项税金。

第四十三条　合资公司的员工应依照《中华人民共和国个人所得税法》缴纳个人所得税。

例26

13. TAXES

Any and all payments under this Contract shall be made free and clear of any restriction, counterclaim, set-off, deductions or withholdings (except to the extent required by law) on account of any tax or expenses charged, imposed, levied, collected, withheld or assessed by any person. If (a) any payment to be made under this Contract is subject to any deduction or withholding or, (b) the Company (or any person on its behalf) is required by law to make any deduction or withholding from, or (except on account of tax on the overall net income of the Company) any payment on or calculated by reference to the amount of, any sum received or receivable by the Company under this Contract, the Contractors hereby jointly and severally undertake to pay to the Company forthwith on demand such additional amounts as may be necessary to ensure that the net amounts received by the Company are equal to the amounts which the Company would otherwise have received.

〈阅读提示〉本例是针对纳税事宜的具体规定。实际纳税业务中会出现多种不可预计的情况，所以本例对除了正常缴纳税金外的其他纳税途径或方式作了详细规定。

在语言方面，本例由两个复合句组成，其中第二个复合句里的条件状语从句尤为冗长（从第四行至第九行），到最后四行时才出现主句。此外，财务和税务术语偏多，初学者应注意与普通词语区别。

〈翻译要点〉

（1）第一行的free and clear of表示“没有……的”，两个形容词是法律英语的特有重复形式，可以翻译为具有法律意味的“不得设定”。

（2）第一行和第三行的两个短语free and clear of和on account of可以在保留原文基本意思的情况下，转译为两个“不得”，这样让人读起来更明确，也符合中文好用排比句的习惯。

（3）名词deductions是税务行业术语，翻译为“抵扣”，动名词withholding则是“代扣”或俗称“代扣代缴”。

（4）倒数第五段里的on or calculated by reference to其实是两个短语同时限制一个宾语（the amount），可以翻译为“基于或参照……的金额”。

（5）倒数第四行的jointly and severally undertake里，两个副词也是法律英文重复特点的表现，只需翻译前面一个副词“共同”即可；动词undertake在此意思是“承诺”，而不是“承担”。

〈参考译文〉

第十三条　纳税

本合同规定的所有付款，不得因他人征收、收取、代扣、评定了税费而作抵押，不得设定限制条款、反诉、抵消、抵扣、代扣代缴，法律另有规定者除外。如（1）本合同规定的应付款应予抵扣或代扣的，（2）本公司（或代表本公司的个人）依法应从中抵扣或代扣的，或依公司总收入净额应代扣税款的，基于或参照公司本合同规定收取或应收的金额支付或计收款项的，承包人特此共同承诺，一经要求，立即向公司另行付款，确保付款额与本公司以其他方式收取的金额持平。

例27

5. TAXES

Each party shall be responsible for its own applicable taxes imposed upon it resulting from its performance of its part of this Agreement. Neither party shall be responsible for any unpaid taxes of the other party.

Should a governmental body mandate that Customer withhold or should have withheld tax from payments to Company, the invoiced amount payable, without regard to taxes, shall be adjusted in favor of Company, such that the amount received by Company after deduction of such withholding tax shall be equal to the amount it originally invoiced Customer with regard to taxes. Where the Customer withholds tax from payment to Company, the Customer will provide to Company a withholding tax certificate in a timely manner as evidence that the tax has been remitted to the relevant Governmental authority.

In the event that there is a change in the legislation of the country (ies) of operations or origin of payment, or in the interpretation of such legislation, including but not limited taxes or customs and excise duties of whatever nature, after the effective date of this Agreement, which results in an increase in the costs to Company of performing this Agreement, the Customer shall reimburse Company the amount of the increase in such costs.

The party responsible for notifying the tax authorities in the relevant jurisdiction where the services are being performed shall be governed by the tax legislation in that jurisdiction. The other party shall provide reasonable assistance for such matters, including the supply of relevant information in a timely manner when requested to do so.

〈阅读提示〉本例是一份高技术服务协议里的纳税条款，从英文条款的数量和行文风格可以估计到，这是一份大型的技术服务协议，其服务金额是相当高的，所以签约双方不厌其烦地花费四个段落和复杂的长句来详细阐述纳税的种种细节。前面两段是正面阐述纳税的要求和方法，第三段围绕设定的变化情况规定怎样平衡双方利益，第四段提及司法管辖的范围和相互帮助。

语言风格上，全文分为四段并隔行空开，长句和难句偏多，其中后面三段的语言难度更大。此外，全文充满财务及税务行业术语，逻辑结构较为严密，阅读和翻译时须格外细心。

〈翻译要点〉

（1）第一段里的its own applicable taxes不可直接翻译为“（各自）可以应用的”，考虑到实际语境，可以转译成“（各自）应实际缴纳的税金”。

（2）第二段里的mandate that Customer withhold or should have withheld tax from payments to Company中，动词mandate在此作谓语，翻译为“要求”，尽管它许多时候表示“法令”。

（3）第二段里的in favor of Company，基本意思是“照顾公司的利益”或“以公司为受益人”。兼顾中文习惯，这个介词短语最好翻译为“倾向公司（做出调整）”。

（4）第三段里的the country (ies) of operations or origin of payment，若翻译成“付款的经营国或来源国”，倒不如翻译为“付款的经手国或来源国”更具日常财务人员交流风格。

（5）第四段的where the services are being performed是定语从句，如直接翻译出来，这个句子成分势必过于冗长，不便于其他成分接续。可以采取意译，尽量缩短这个定语从句，译为“本服务项目所在”。

（6）最后的时间状语从句when requested to do so如直接翻译出来，中文一定非常拗口，不如将其变成主动语态，进而转译为“对方求助时”。

〈参考译文〉

第五条　纳税

合同各方应负责缴纳各自在履行合同时应实际缴纳的税金，各方不负责缴纳对方任何未缴纳的税金。

如果政府部门要求客户从支付给公司的付款里代扣或应代扣税金，那么应付发票金额（不计税金）应倾向公司做出调整，即公司在扣除这种税金代扣之后收到的金额应等同它原先开给客户的发票金额（计税金）。如客户从支付给公司的付款中代扣税金，客户将向公司及时提供代扣税金凭证，以证实该项税金已经汇给相关的政府部门。

如在本协议有效期之后，付款经手国或来源国法律出现变动、或解释该国法律出现变动（包括但不限于各类税金），且这一情况将增加公司履行本协议的成本，此时客户应补偿公司在成本方面的增加额。

负责通知本服务项目所在相关司法系统之税务机关的一方应受该司法系统税务立法的管辖。另一方应为此提供合理的帮助，包括对方求助时及时提供相关信息。

【思考与练习】

一、思考题

1．商品的品名与品名翻译在国际贸易中起什么作用？

2．为什么在订定出口商品品质时，既要明确、具体，又要防止订得过细？

3．在品质和数量机动幅度范围内，交货品质及数量是否允许有上下波动？

4．价格条款可能包含哪些内容？

5．信用证有什么性质和特点？

6．如何在订立包装条款中尽量减少包装破损带来的损失？

7．我国海洋运输保险有哪三种基本险种？

8．在国际贸易实务中一般应办理哪些种类的保险？

9．国际货物运输的方式有哪几种？

10．出口合同中的交货时间一般有哪几种订法？

11．税收或纳税条款一般出现在哪些类型的合同里？为什么？

二、练习题

将下列英文合同条款翻译为中文。

1. (1) Butterfly Brand Sewing Machine

Model JA-1 Treadle Type 3 Drawer Folding Cover.

(2) Golden Star Brand Color Television Set

Model SC374 LAL/BG System 220V

50 Hz 2 round pin plug with remote control.

2. Quality and technical data shall be in conformity with the attached technical Specifications which forms an integral part of this Contract.

3. COMMODITIES: 100% CONTTON MEN'S SHIRT

PACKING: EACH PIECE IN A POLYBAG, 60 PCS. TO A CARTON.



	DESIGN NO.
	QUANTITY
	CARTON NO.
	NOS OF PKGS.



	93-13
	1260 PCS.
	(1)
	(5)



	93-14
	1260 PCS.
	(2)
	(6)



	93-15
	1200 PCS.
	(3)
	(7)



	93-16
	1680 PCS.
	(4)
	(8)




4. (1) In cartons of 50 dozens each and size assorted.

(2) In polybags of 100 kgs. each and size fixed.

5. (1) USD 255 per metric ton CIF San Francisco including 2% commission.

(2) Eurodollar 434 per metric ton FOB Shanghai less 2% discount.

(3) Yen 2,300,000 per metric ton CFR Yokohama net.

6. (1) Payment by Irrevocable Documentary Sight Credit.

(2) By Irrevocable Credit at 30 days' sight.

(3) The Buyers shall open through a bank acceptable to the Sellers an Irrevocable Sight Letter of Credit to reach the Sellers 15 days before the month of shipment, valid for negotiation in China until the 15th day after the month of shipment.

7. For transactions concluded on CIF basis, it is understood that the insurance amount will be 110% of the invoice value against the risks specified in the S/C. If additional insurance amount or coverage is required, the additional premium is to be borne by the buyer.

8. Shipment shall be effected during July 2009 from Shanghai to Hamburg by ocean transportation with partial shipments and transshipment allowed.

9. To facilitate negotiation of the credit by the sellers, the validity of the Letter of Credit shall be so stipulated as to remain valid for at least 10 days (expiring in China) after the last day of shipment and he amount of the credit shall allow plus or minus 5%.


第6章　英文合同正文（特殊条款）的阅读与翻译

英文合同的条款中，除了常见条款以及后面即将讨论的一般条款之外，还有人们称之为特殊条款的一部分内容。特殊条款，顾名思义，就是大多数合同没有的、仅限于某一种合同当中才出现的条款。在本书第1章里，我们讨论过目前国际贸易的三种类型——国际货物贸易、国际技术贸易和国际服务贸易；如果细分，这里的每一类型还包含许多具体方面的合同文本，而每一个合同都可能具有体现自身特点的特殊条款。这些条款因其极为特殊，在逻辑内容上并不具有通用性，所以对于初学者来说是较为棘手的。

当然，并不是每一份合同都必须具有特殊条款。在国际贸易实务中，往往是金额越大、制造或实施过程越复杂、技术含量越高的合同就有可能出现越多的特殊条款。特殊条款是针对某一合同内容的具体规定，尤其是对一些专业性较强的内容的规定，正是这些规定体现出合同文本的独特性。如果我们能了解合同特殊条款的基本内容，就能迅速掌握合同的核心内容，有助于实现合同的商业目的。

限于篇幅原因，本章只能依据三种类型分类法，选择部分特殊条款进行讨论，以供读者学习和了解。

6.1　货物所有权条款

货物所有权（title to the goods or ownership）就是财产权（property right）。西方所有权的概念来自古罗马私法。在罗马法中，所有权是物权（权利人直接行使于物上的权利，与债权相对应）中最重要也最完全的一种权利，具有绝对性、排他性、永续性三个特征，具体内容包括占有、使用、收益、处置等四项权利。

货物所有权条款主要出现在大金额的国际货物买卖合同、供货协议、成套设备合同等法律文件中，通常涉及货物所有权保留（reservation of title/ownership）和货物所有权转移（transfer of title/ownership），这些过程一般都在合同双方之间发生。

例1

The Seller reserves the Ownership of the Goods delivered until the Buyer has paid fully to the Seller the Purchase Price and all related costs (shipping costs, custom duty, VAT, insurance costs, etc) as stated in the Contract for such Goods. The risk of loss of the Goods shall be borne by the Buyer upon delivery.

〈阅读提示〉本例涉及货物的所有权和保留权，这是标的物所有权转移中的重要内容。各国法律都允许当事人通过约定这样的条款来明确标的物所有权转移的时间，而且在国际贸易中，这种条款也是很多见的。语言上，本例使用了reserve一词表示“具有或保持（某种权利）”，体现法律上规定的权利。在合同条款中还有其他一些表示“有权利”的用法，但具有不同的内涵，如be entitled to体现该权利法律上的强制性，而have the authority指经授权而有的权利，至于at one's option or/and discretion则指行为人自主决定的权利。

〈翻译要点〉

（1）注意连词的灵活翻译。until原为“直到……”的意思，在本例中如果直译，即“卖方保有所发货物的所有权直到……”显得较为生硬，故可以按照中文的逻辑进行转译，即“在……之前卖方……”，使译文更为通顺。

（2）as stated...作为定语从句，修饰的是purchase price and all related costs，当译为“……的”前置定语时应放在“货款及全部相关费用”之前。

（3）动词bear在法律文书中经常用作“承担”（责任等），本例为bear the loss意为“承担损失”。

（4）介词upon在合同中经常表示某种行为产生的时刻，upon delivery即可翻译为“交货／发运之时”。

（5）VAT为Value-added Tax的缩写，即增值税。

〈参考译文〉

在买方未付清合同所规定的全部货款及全部相关费用（包括运费、关税、增值税、保险费等）以前，所发运货物的所有权归卖方所有。货物灭失的风险自发运之时起由买方承担。

例2

The title with respect to each shipment shall pass from seller to the buyer when seller receives reimbursement of the proceeds from the opening bank through the negotiating bank against the relative shipping documents as set forth in clause 9 after completion of loading on board the vessel at loading port, with effect retrospective to the time of delivery of the goods.

〈阅读提示〉根据各国有关的法律以及国际贸易惯例的规定，货物所有权的转移大致有以下三种方式：货物所有权转移的标志是支付价款，即卖方交货，买方付款，所有权随之转移，例1中的条款就采用这种转移方式；实际交货作为所有权转移的界限，美国统一商法典规定，货物所有权应在卖方完成其交货义务时就转移给了买方，在需要运输的情况下，货物所有权在目的地交货时就转移给了买方；货物的所有权转移的标志是交付单证，在国际贸易中，单据通常是代表货物所有权的凭证。

本例是信用证支付条件下的货权转移，属于第三种方式。本条涉及的所有权用单词title表示，较上一条中的ownership更正式。title经常与to连用，其后加上作为权利对象的财产体，强调人们与其财产之间的一种法律联系，多用于证明问题和转让机制中。

〈翻译要点〉

（1）单词title不可理解成普通意思的“抬头”或“名称“，而应是物权专有名称“所有权”（entitle v.）。

（2）单词reimbursement意思是payment“偿付”，而proceeds则指money gained from the sale of something，即“收益”。

（3）单词negotiating在票据结算中的意思是giving money for the bills and documents authorized by the bank，即习惯所说的“议付”，因此negotiating bank应译为“议付行”。

（4）effect retrospective to原本含义为“有效期追溯至……”，行话翻译为“追索权”。

（5）在from the opening bank through the negotiating bank against中，from和through的含义是“从”和“通过”，但此处的against并非“针对、逆着”，而是“按照、依照”的意思。

（6）with respect to是指“在……方面”或“有关……”。合同中类似的表达方式还有in respect of，as regards等。

〈参考译文〉

有关每批装运货物的所有权，是在当卖方依据第9条规定在装船港完成装船，凭相关运输单据通过议付行从开证银行获得收益款后，才从卖方转移给买方，有效追索权至交货之日止。

6.2　产品销售条款

产品销售条款（Product Marketing）主要出现在合资企业和合营企业（Joint Venture）的合同或协议里，因为这些企业通常由合资／合营双方生产出某些产品，并且必须安排销售，以维持企业运营。根据《中华人民共和国中外合资经营企业法实施条例》第十一条规定，合资经营企业合同的主要内容应包括产品的销售方式。产品销售目前已经成为企业生存的关键程序。

例3

Products of JOINT VENTURE will be sold both in and out of China. Those that are to be sold in China shall amount to no more than 45% while those to be sold outside of China shall account for no less than 55%.

〈阅读提示〉合资、合营公司的产品，不外乎通过国际和国内市场进行销售。但产品内外销的比例问题涉及许多因素，公司可根据实际情况写明各个年度内外销的比例和数额。一般情况下，外销量至少应能满足合营公司外汇支出的需要。

在语言上，与基础英语一样，英文合同中如果不必知道行为主体而想强调行为结果时，就会使用被动语态。被动结构往往作为后置定语、状语或者句子的谓语。这个条款两次用到被动语态，第一次will be sold作products的谓语，第二次to be sold作those的后置定语。

〈翻译要点〉

（1）in and out of China表示within and beyond China's borders。因本例是合同条款，在翻译时采用较为严谨的语气，故译为“中国境内外”。

（2）文中主句谓语的被动语态will be sold最好转译为主动语态“销售”，而不说“被销售”。

（3）those that are to be sold in China和those to be sold outside of China在外贸销售中对应的习惯表达分别为“内销”和“外销”。

（4）amount to原意为“累计达到”，account for可表示“是……的原因”，在翻译中均转译为财务术语“达到”或“占……比例”。

（5）no more than和no less than两个表示数量范围的词组应完全按原意来翻译，以保证合同措辞的严谨性，即“不多于……”，“不少于……”。

〈参考译文〉

合营公司的产品将在中国境内外市场上销售，外销部分不少于55％，内销部分不多于45％。

例4

The Products manufactured in the JOINT VENTURE or the domestic workshop may be marketed by proxy or exclusively by Chinese commodity departments or commercial departments, or marketed directly by the JOINT VENTURE.

〈阅读提示〉许多国家外资法虽鼓励外商投资企业的产品外销，但并非要求这些企业的产品必须全部外销，有的国家规定合营企业产品首先应满足国内市场的需要，有的国家规定合营企业也可以在国内市场销售其产品。我国的法律法规等曾经规定，外商投资企业的产品属于技术先进产品或者替代进口的产品，也允许其在国内市场销售或者说内销为主，即实行“以市场换技术”、“以产顶进”的政策。

本例涉及三种国内销售的方式，分别是代销（proxy sale），包销（exclusive sale）和直销（direct sale）。

〈翻译要点〉

（1）The Products manufactured in the JOINT VENTURE or the domestic workshop是本例的主语，由中心词及过去分词所引导的后置定语所组成，因其不是太长，故可合译为“在合营公司内或在本地工厂生产的产品”。

（2）may在英文合同中表示选择性权利，通常译为“可”。

（3）commodity在基础英语中含义为“商品”，但在很多情况下可表示原材料、半成品之类，如commodity market。因而在此例中译为“物资”更为恰当，且与commercial departments相区分。

（4）by proxy or exclusively by Chinese commodity departments or commercial departments中，应理清两个by的用法；前一个表示方式，意为“通过”，后一个表示动作的发出者，一般说成“由”。

（5）本例中的谓语部分marketed by proxy or exclusively... or marketed directly其实相当于by means of proxy sale，exclusive sale，direct sale，因此直接译为“代销”、“包销”、“直销”。

〈参考译文〉

在合营公司内或在本地工厂生产的产品可由中国的物资部门，商业部门包销或代销，或由合营公司自己直接销售。

例5

Products will be marketed to foreign countries through the following channels:

Those that will be marketed directly outside Chinese territory by JOINT VENTURE account for 30%;

Those that will be marketed by proxy or exclusively by the Chinese foreign trade corporation with which the JOINT VENTURE will make a sales agreement account for 35%;

Those that the JOINT VENTURE will entrust any other party or agent to market account for 35%.

〈阅读提示〉合资合营企业外销产品的渠道，根据各国的实践和法律，主要是直接外销。这种销售渠道通常有两种销售方式：一种是自行销售，即制造商（如合资企业）自己与国外客户直接联系，订立出口销售合同；另一种是国外分公司销售，即制造商在国外设立销售机构，通过这些机构的推销员直接向购买者销售产品，称为间接外销，其销售方式也有两种：一种是代理销售（Sales A gency，简称代销），另一种是经营销售（Distributorship，简称经销）。这两种销售方式是生产性合营企业产品外销中最常用的销售方式。本条款包括了上述两类销售方式。

〈翻译要点〉

（1）三种渠道描述中第一、三种句式相同，只需将定语从句进行合译，译作“……的”即可。

（2）第二种渠道表述中，句式较为复杂，在定语从句中又套有定语从句，可在充分理解其内容基础上，参照第一、三种渠道描述中“施动者＋方式”的结构进行翻译；同时需理清这里两个动作发出者的关系，一是合营公司与中国外贸公司签订销售协议，二是由外贸公司负责销售。

（3）will用在合同中时，语气及强制性较弱，一般译为“将／要”等。

（4）英文合同翻译时常牵涉到双方国家政治、地理、法律等方面的事宜，应谨慎处理。此例中，outside Chinese territory较为强调地理范畴，不适合直接译为“国外”，而需对应地译为“中国境外”。

（5）entrust为合同常用语，表示“委托”，不宜翻译为“信任”。

〈参考译文〉

产品可由下列渠道向国外销售：

由合营公司直接向中国境外销售的占30％；

由合营公司与中国外贸公司订立的销售合同，委托其代销，或由中国外贸公司包销的占35％；

由合营公司委托乙方销售的占35％。

6.3　信用证付款条款

凭跟单信用证付款，是现代国际贸易上使用最广泛的一种付款条件。在本条件下，买方应于契约成立后，依据契约所载的条件，请求当地外汇银行，向卖方开出信用证。信用证按例都由开证银行通过其在出口地的往来银行转达卖方，卖方收到信用证后即着手装运货物，并备妥信用证所要求的一切单证，然后开发汇票，连同信用证一并提交外汇银行请求押汇。押汇银行经审核单证，如完全符合信用证条款，即买进跟单汇票，并将汇票及单证寄往开证银行，或经由其在进口地的往来行转交开证银行。开证银行收到汇票及单证后，就通知买方前往付款赎单。凭信用证付款，在绝大多数的场合，卖方备妥单证后须另签发汇票，开证银行才凭汇票付款。

但有些国家因汇票的印花税颇高，交易商为避免印花税负担，习惯上采用信用证凭货运单证及收据付款，而毋须出口商另开汇票，这种信用证称为“凭收据付款信用证”（Payment on Receipt Letter of Credit）。此外，有的信用证由开证银行授权出口地银行，对于受益人，可凭货运单证支付货款，而亦毋须开发汇票，也不必另开收据，这种信用证称为“凭单证付款信用证”（Payment against Documents Letter of Credit）。这些都属于凭信用证付款的付款条件。

信用证支付条款的订立因进出口合同种类的不同而各异，又因信用证种类的各异而不同。本节选择常见的样本来示范出口合同中的信用证支付条款。

例6

The Buyer shall open through a bank acceptable to the Seller an Irrevocable

Sight Letter of Credit to reach the Seller 15 days before the month of shipment, valid for negotiation in China within 15 days after the month of shipment.

〈阅读提示〉本例是即期信用证支付条款，指受益人（出口商）按即期信用证（Sight Letter of Credit）规定开立即期汇票、或无须汇票仅凭运输单据在货物装运后一定时间内可向议付银行（Negotiating Bank）提示请求付款。开立信用证，英文中最普通的说法是open an L/C，比较正式的说法是establish an L/C，从银行的角度可以说issue an L/C。Negotiation在信用证中有付款的含义，即get or give money for (checks, bonds, etc.)之意。

〈翻译要点〉

（1）首先重新定位主一谓一宾结构：The Buyer shall open an Irrevocable Sight Letter of Credit，以此便于翻译。方式状语through a bank... Seller的位置可以灵活处置。

（2）本例中Irrevocable Sight Letter of Credit为信用证的一种，Irrevocable在这里的意思为“一旦买方与银行议付信用证不能更改或取消”，这个词组即是“不可撤销的即期信用证”。

（3）翻译the month of shipment时应注意准确，一般翻译为“装运月份”；而the day of shipment即为“装运日”，the time of shipment即为“装运时间”。

（4）valid for negotiation在基础英语中可直接译为“在……议付有效”，在合同这种正式文体中可转译为“有效期至……”。

（5）英文合同语句中的后置定语较常用“……的”前置结构翻译，如本例的a bank acceptable to the Seller翻译为“卖方可接受的银行”。

〈参考译文〉

买方应于装运月份前十五天通过卖方可接受的银行开立并送达卖方不可撤销的即期信用证，有效期至装运月份后十五天内在中国议付。

例7

The Buyer shall arrange with X X Bank for opening an Irrevocable (Transferable) banker's acceptance Letter of Credit in favor of the Sellers before... (or within... Days after receipt of Sellers advice; or within... days after signing of this contract). The said Letter of Credit shall be available by draft(s) at XX day's sight (or XX days after date of shipment) and remain valid for negotiation in China within 15 days after the aforesaid time of shipment.

〈阅读提示〉本例是远期信用证支付条款。远期信用证（usance L/C，time L/C，term L/C），是指进出口双方签订的贸易合同中规定了远期付款的结算期限，在货物装运后一定时间内出口商交单据给议付行，在当开证行或付款行收到议付行寄来的远期汇票后，进行汇票的承兑（acceptance）而不立即付款，而是待汇票到期后进行付款的信用证。“远期……天支付”的说法很多，常见的有：L/C available by draft at××days after sight“见票后××天付款”或××days after date of shipment“装船后XX天付款”。in favour of或in one's favour在信用证支付条款中表示“以……为受益人”，而不是“支持”或“有利于”。本例第一句的主干为The Buyers shall arrange... in favour of the Sellers，其中含有一个时间状语before...。从语用的角度来看，商务合同中许多时间状语表示的是某一缔约方必须在何时何地承担某一义务和享有某一种权利，即时效性。因此整个句子的重心不是句子的动词，而是发生动作的时间。此句中还含有一个较为复杂的目的状语for opening an irrevocable Letter of Credit，其中含有一个介词短语with××bank。

〈翻译要点〉

（1）例句中的arrange with××bank若翻译成“与……银行安排”，无法突出条款的中心含义；可将其转译为方式状语“通过……银行”。

（2）单词acceptance指的是“承兑，认付”，即买方在见到汇票时答应并签字确认，待到汇票到期后一定付款。不可将这个词误译为普通的“接受”。

（3）此例中，两句通过the said Letter of Credit加以联系；译为中文时，可以将两句并成一句，因后一句是对信用证的描述，可适当转译为信用证的定语。

（4）形容词aforesaid/aforementioned通常用于正式文体或法律文书中，在英文合同中较为常见，意为“上述的，前面提及的”。

（5）对于英文原文中括号内的信息，原则上按原文结构翻译，如本例的an Irrevocable (Transferable) banker's acceptance Letter of Credit，但也有将原文中一些补充信息在译为中文时放置于括号内的。

〈参考译文〉

买方应于××年×月×日前（或接到卖方通知后×天内或签约后×天内）通过××银行开立以卖方为受益人的不可撤销（可转让）的见票后××天（或装船日后××天）付款的银行承兑信用证，信用证议付有效期延至上述装运期后15天在中国到期。

例8

The Buyer shall open through a bank acceptable to the Sellers an Irrevocable Revolving Letter of Credit at sight to reach the Seller 15 days before the month of first shipment. The Credit shall be automatically available during the period of 2010 for××(value) per month, and remain valid for negotiation in Beijing until Jan. 15, 2010.

〈阅读提示〉本例是循环信用证支付条款。“循环”是指信用证被全部或部分使用后，其金额又恢复到原金额，可再次使用，直至达到规定的次数或规定的总金额为止。它通常在分批均匀交货情况下使用。此外，为更明确地限定信用证的有效时间，本例中采用until表示有效期至1月15日，包括当天在内。信用证中其他常用限定日期的表达方式还有prior to（表示“某日之前”或“提前多少日”）、on or before，no(not) later than（表示“不迟于”）、以及on and after（表示“从某日起”）。

〈翻译要点〉

（1）open... to reach在英文合同中表示两个顺接的动作，因而翻译时应加以明确，可译为“开立并送达”。

（2）Letter of Credit at sight是即期信用证。另一种常用的付款方式是T/T in advance，即预先电汇现金。

（3）shipment翻译为“装运”，但这不仅仅指船运，还可以泛指所有形式的货物装运。

（4）available原意为“可获得的”，在信用证使用表达上转译为“付款”。

（5）本例中时间信息占了很大比重，规定了所有行为的时间条件；在译为中文时，需将这些时间加以强调，可以把时间状语提前至动词之前。

〈参考译文〉

买方应于第一批装运月份前通过卖方可接受的银行开立并送达卖方不可撤销即期循环信用证，该证在2010年期间，每月自动可供××（金额〕，并保持有效至2010年1月15日在北京议付。

6.4　货币与汇率条款

货币与汇率条款（Currency and Rates of Exchange）作为特殊条款常出现在成套设备合同、大型技术合同、工程承包合同等文件中。其作用有三个：一是规定在项目所在地的政府或政府授权机构实行货币管制的情况下，业主该如何向承包人或供应商做出补偿；二是确保承包人或供应商的收款不得受到特定外币与工程所在国地的货币之间的汇率变化的影响；三是若支付时用多种货币，计算支付的货币兑换率应为现行汇率。

从英语语言的角度考察，货币与汇率条款的格式和语言一般比较固定，但因人而异地也有一些不同之处。货币与汇率条款一般都采用长句形式，句子的状语（从句）和定语（从句）等附加成分不仅多，而且常居于明显的位置，对主句意义进行解释、限制或补充，一则可以体现这种文体庄严的风格、严谨的结构和清晰的逻辑条理，二则可以对履行权利与义务的条件、方式、地点以及时间等进行限制，从而避免漏洞，防止今后可能发生的争端，维护双方的合法利益。

例9

If, after the date ____ days prior to the latest date for submission of tenders for the Works the Government or authorized agency of the Government of the country in which the Works are being or are to be executed imposes currency restrictions and/or transfer of currency restrictions in relation to the currency or currencies in which the Contract Price is to be paid, the Employer shall reimburse any loss or damage to the Contractor arising therefrom, without prejudice to the right of the Contractor to exercise any other rights or remedies to which he is entitled in such event.

〈阅读提示〉本例就货币管制情形下业主对承包人的补偿作了规定。该条目包括了一些基本的要素：时间期限、地点、当事人双方、货币管制、补偿承诺。语言上，这是一个以if引导的条件状语从句，after the date ____ days... to be paid是一个时间状语，里面有两个which引导的定语从句和各种名词性短语套叠，却无标点符号，句子的主句是the Employer shall reimburse any loss...，整个句子给人感觉语体臃肿，行文晦涩，但这正是英语合同句式的特点，用以达到准确、严密和不产生歧义的目的。

without prejudice to这个英文法律短语的功能相当于普通英语中的without affecting?。这个短语之后的通常是一个指代某项法律条款的名词，指不要影响或损害其规限的事物。在汉语中，这个短语的意思相当于“在不损害……的原则下”、“在不影响……的情况下”、“……不受影响”、“不妨碍……”等等？。

〈翻译要点〉

（1）本例if条件从句的主干结构为the Government or authorized agency... imposes currency...，但在翻译时从句的这个主语并非一定最先出现，而可以在时间状语之后出现较为恰当。

（2）and/or常出现在合同中，直接译为“和／或”。

（3）在本例中，翻译the currency or currencies I which the contract price is to be paid时，需将定语提前至中心词前，翻译为“合同计价货币”。

（4）现在分词短语arising therefrom是英文合同中的特殊用法，意思为“引起、产生”，常用作定语。

（5）in such event即in such case，意思是“在这种情况下”。

（6）prior to...表示“某日之前，提前多少日”，合同英文不用before。

〈参考译文〉

在提交标的书最后期限前的_______天后，如施工或即将施工工程所在地国的政府或政府授权机构对合同价格计价货币实行货币管制和／或货币兑换管制，业主应补偿由此对承包人造成的一切损失或损害，承包人在此种情况下有权行使其他任何权利或补救措施不得由此而受影响。

例10

Where the Contract provided for payment in whole or in part to be made to the Contractor in foreign currency or currencies, such payment shall not be subject to variations in the rate or rates of exchange between such specified foreign currency or currencies and the currency of the country in which the Works are to be executed.

〈阅读提示〉本例就货币的支付不受货币汇率的变化的影响作了规定。语言上，这是一个以where引导的状语从句。英文合同中的where和普通英文中的where通常都引导状语从句，但意义差别较大。在英文合同中，where引导的状语从句，常用来限定合同“当事人在什么情况下应为或不为什么事”，译为“在……时”、“当……时”或“……的”（相当于汉语中的“的”字结构”），汉语意义类似于英文的when，但where引导的不是表示时间，而是表示一种状况，有时可以用if等表示条件的词来代替。

〈翻译要点〉

（1）在本例中in whole or in part是合同英文表达严谨的例子，直接翻译为“全部或部分”。

（2）词组foreign currency or currencies看似繁琐，实则强调可能出现的支付货币多样性，翻译时需要体现复数形式，可译为“一种或多种外币”。

（3）shall not be subject to variation是指“不受……变化的影响”，时常在英文合同条款中代替普通词组suffer from。

（4）specified表示“特定的，特指的”。

（5）the Works are to be executed翻译为“实施工程（的国家）”，不宜说成“工程将被实施（的国家）”。

〈参考译文〉

如果合同规定，承包人的支付应全部或部分使用一种或多种外币，此种支付不得受特定外币与施工工程所在地国的货币之间的汇率变化的影响。

例11

Where the Employer shall have required the tender to be expressed in a single currency but with payment to be made in more than one currency and the Contractor has stated the proportions or amounts of other currency or currencies in which he requires payment to be made, the rate or rates of exchange applicable for calculating the payment of such proportions or amounts shall be those prevailing, as determined by the Central Bank of the country in which the Works to be executed, on the date ______ days prior to the latest date for the submission of tenders for the works, as shall have been notified to the Contractor by the Employer prior to the submission of tenders or as provided for in the tender documents.

〈阅读提示〉本例对使用多种货币支付时的兑换率作了规定，并且对确定汇率的日期也有明确规定，这在大型成套设备合同、国际工程承包合同中时有出现。从语法结构看，文中采用了一个以where引导的地点状语从句，实际上表示的是条件状语。整个条款就是一个长句，在阅读和翻译时要注意在从句尾部和连词处断句。

〈翻译要点〉

（1）原文从第一行至第四行中间是从句，这个从句很长，可以顺势翻译，但应注意Where实际上表示的是条件状语，故而翻译为“如……”较为合适。

（2）prevailing原意为“盛行的”，在本例中意指“现行的”。

（3）在翻译on the date...时需强调“在……当日”，确保合同语言的严谨性。

（4）as shall have been notified to the Contractor by the Employer应进行语态转译，以便符合中文行文逻辑，即“业主须将……通知承包人”。

（5）provide在合同语言中通常用作“规定、表明”等含义，不能与基础英语中的意义（“提供”）混淆。

〈参考译文〉

如业主要求标书计价只用一种货币，而支付却用多种货币，且承包人已说明他要求用其他货币支付的比例与数额，用于计算此种比例或数额支付的货币兑换率应为现行汇率，即由施工所在地国的中央银行在提交标书最后期限前的______天当日所决定的汇率，就此，业主必须在标书提交前告知承包人，或在投标文件中予以写明。

6.5　税务、财务与审计条款

税务、财务与审计条款（Taxation，Financial Affairs and Audit）常作为合资企业（Joint venture）合同的一条内容。其作用有三点：一是要求合作经营企业按照东道国有关法律和规定缴各项税金（taxes and duties）的同时，也可以按照这个国家的有关规定享受各项税收优惠待遇（preferential taxes）；二是要求合作经营企业按照东道国有关财务规定建立会计制度；三是表明合作经营企业的财务审计通常应聘请在东道国注册的会计师审查、稽核，并将结果报告董事会和总经理。合作经营企业应按东道国有关规定，向有关部门报送月、季、年度会计表和统计报表。

通常在合作经营企业合同中，税务、财务与审计条款内容较为相似，格式与语言也较为相近。从英语语言的角度来看，大多采用一个长句表达，句子内部穿插着各类起到修辞和限制作用的从句和短语，措词缜密而严谨，显示出英语合同背后的法律文化底蕴。

例12

JOINT VENTURE may, subject to the provisions of Act of ____ (Name of the Host Country)-foreign joint venture of the ____ (Name of the Host Country), set aside out of the gains and profits of JOINT VENTURE such sums used as reserves, development fund, employees' welfare or reward fund, the proportion of such sums shall be decided at the general meetings of the Board of Directors in accordance with the operations of JOINT VENTURE.

〈阅读提示〉本例就合营公司如何从公司盈利中提取储备基金、企业发展基金及职工福利奖励基金作了规定。储备基金、企业发展基金及职工福利奖励基金的提取一方面要按照东道国的法律与法规，另一方面必须由董事会讨论批准。该条目的首句使用了情态动词may。在一般文本中，may表示可能发生的行为或允许做的行为，但是在英文合同中，may从不表示可能性，只表示一方被允许可以做某事或可以不做某事而不违反合同，may赋予合营企业一定的决策自由度。本条采用了in accordance with表示“根据”，“按照”，而不是according to。in accordance with是书面的正式用语，合同法律文件的尊严及权威性通常要通过一些书面的正式用语来体现。according to是非正式用词，常用于口语。

〈翻译要点〉

（1）subject to...在本例中相当于act in accordance with...，可译为“按照”。这个词组在法律合同英语文件中经常出现，充当状语或表语。

（2）set aside的真正宾语结构应该是such sums... out of...，所以可译为“从……中留出……”。

（3）gains and profits意指相同，为财务术语，翻译为“收益和盈利”。

（4）such sums as reserves，development fund，employees' welfare or reward fund中的such... as表示举例，这种结构翻译过程中可以进行省译，省去sum的翻译，直接翻译成“储备基金、企业发展基金及职工福利奖励基金”，使译文简洁流畅。

（5）Board of Directors表示“董事会”。

〈参考译文〉

合营公司按照《______合资经营企业法》的规定从公司盈利中提取储备基金、企业发展基金及职工福利奖励基金，每年提取的比例由董事会根据公司经营情况讨论决定。

例13

Financial affairs of JOINT VENTURE shall be examined and checked by accountants registered in China and the result of the audit shall be reported to Board of Directors and President of JOINT VENTURE.

〈阅读提示〉本例对会计人员的资格、审查对象和审计结果的报告作了规定。该条目最明显的特征是采用了两个被动语态shall be examined and checked by...和shall be reported to...。英语合同句子中大量地使用被动句，是因为合同文书的客观性所决定的。被动语态的最大特点就是避免个人主观性，而合同文体的核心就是客观真实可信，因而在合同文本中经常会使用被动语态。

〈翻译要点〉

（1）整个条款由两个并列的独立分句构成，在翻译成中文时可采取直接按照英文顺序翻译，因这种语序恰好与中文习惯一致。

（2）examine，check两词虽意思较为相近，但各有侧重，前者表示检查以熟悉了解情况，后者表示核查以发现问题；在本例中应按照财务专用语翻译，分别为“审计”，“稽核／核查”。

（3）在accountants registered in China翻译中，遵循中文习惯，将后置定语registered in China前置，翻译为“在中国注册的会计师”。

（4）financial affairs习惯翻译为“财务”，而不是“财政事务”。

（5）president是指“总经理”，俗称“总裁”。

〈参考译文〉

合营公司的财务审计聘请在中国注册的会计审计、稽核，并将结果报告董事会和总经理。

例14

When ____ (Party B) thinks it proper to employ some foreign auditors other than the Chinese ones to make the annual financial examination and checking, no protest shall be made by ____ (Party A) and in this case (Party B) alone shall bear all the charges in respect of the specially fixed audit.

〈阅读提示〉本例就审计师的另外聘请以及费用负担作了规定，通常是提出聘请他国审计师的当事人承担一切费用。文中采用了一个以when引导的时间状语从句，句子结构严谨规范。介词短语other than表示否定，其后加上名词the Chi nese ones。在英语中，other than是用肯定形式表示否定意思，也就是说，other than后半句是表示否定意思。短语in respect of是固定搭配，意为“关于、至于”，在英语合同中经常出现。

〈翻译要点〉

（1）thinks it proper to...若直接译为中文，即“认为……较为合适”，过于口语化，无法体现英文合同语言上的严谨和权威性；因而在翻译时，应将形容词进行相应转化，可以用“需要，有必要”等较为强制性的话语来替代。

（2）英文中的否定一般放置于句首，以示强调，但在翻译时应灵活转换，通常会将否定转为肯定，使条款内容更加直接明了。本例中，no protest shall be made by ____ （Party A）则可直接译为“_______（甲方）应予以同意”。

（3）other than直译为“不同于，除了，与……不同，与……不同方式”，在实际行文中可以转译为“而不是”。

（4）bear在本例中的意思为“担负，负起……”，常见的搭配有bear the charges/responsibility等。合同英文里一般不用undertake表达“担负（费用）”。

（5）本例中末尾the specially fixed audit即指上文中的financial examination and checking，因而翻译时可以用指代性的形容词来连接，如“其”，或“相关的”等。

〈参考译文〉

如乙方认为需要则聘请其他国家的审计师而不是中国会计师对年度财务进行审查，_______（甲方）应予以同意。其所需要一切费用由_______（乙方）负担。

6.6　技术转让条款

技术转让条款（Technology Transfer）常作为成套设备进出口合同、中外合资经营合同的一项条款，有时也在单独订立的技术转让协议（Technology transfer agreement）中出现，或作为上述合同附件。其作用有两个：一是约定技术转让的让与人（Transferor）和受让人（Transferee）实施专利或者使用技术秘密的范围，但不得限制技术竞争和技术发展；二是严格规定技术转让让与人与受让人各自的权利与义务。技术转让的让与人应当按照约定提供技术资料，进行技术指导，保证技术的实用性、可靠性，承担保密义务。技术转让的受让人应当按照约定使用技术，支付使用费，承担保密义务。任何一方违反约定，都应当承担违约责任。

英文合同“技术转让条款”部分的格式与语言通常比较固定，但依据不同的合同内容也有所不同。从英语语言的角度考察，“技术转让条款”通常使用一个长句表达，句子内部会穿插各类从句和补充成分，并用标点符号点开，显示英语合同的正式性与准确性。

例15

______ (Party A) and ______ (Party B) agree that JOINT VENTURE may enter into Agreement of Assignment of Technology with ______ (Party B) (or with a third party) to get the sophisticated techniques in production indispensable for gaining the purposes provided in Chapter ______ of this Contract, including product designs, manufacturing skills, inspection methods, directions for producing materials, quality control, personnel training, etc.

〈阅读提示〉本例来自一个合资经营合同，甲方与乙方合作成立了一个合营公司，乙方是技术让与人，负责合营公司在规定的期限内按设计能力稳定地生产合格产品。合营公司与乙方签订技术转让协议来获得所需的生产技术。本例技术转让条款从语法结构看，使用了一个以that引导的宾语从句来表达，结构非常清晰。从句内通过使用后置性定语indispensable for以及过去分词provided使句子结构显得非常紧凑。该条目中，技术转让没有使用术语Technology Transfer，而是使用了Assignment of Technology，其意思和内容与Technology Transfer一样。

〈翻译要点〉

（1）在本例中，句子主干为____ (Party A) and ____ (Party B) agree that，这类内容在宾语从句中展开的结构为英文合同条款的主要主干句式之一，也最容易把握，可直译为“甲、乙双方同意，……”。相关例子，如Party A represents and warrants that..., Distributor covenants and agrees that...等可直接译为“甲方陈述并保证……”，“经销商特立约同意……”。

（2）对于较长的后置定语sophisticated techniques indispensable for gaining the purposes...，在译成中文时应置于中心词之前，可译为“为达到……目的所需的先进生产技术”。英文中较为复杂的定语结构通常后置，由分词、从句等形式引导，而在翻译成中文则需按照中文语法习惯提前，在合同翻译中尤为如此，以体现合同条款的精准和正式。

（3）在英文合同条款中，情态助动词运用较为特殊，其意义不同于日常表达。条款中的may通常表达拥有的选择性权利，而非不确定性，因而可译为“可”，或不译。

（4）enter into原意为“开始着手处理……”，在英文合同中通常与agreement contract等搭配，作为合同专用语，直接译为“签订，达成……”等。同样在中文合同译为英文时，也需注意这一点。

（5）provided在合同中的意义也较为特殊，除却基本的“提供”含义之外，当与“条款”等连用时，表示某种义务，译为“……规定”。

〈参考译文〉

甲、乙双方同意，由合营公司与乙方（或第三者）签订技术转让协议，以取得为达到合同第_______章规定的生产经营目的、规模所需的先进生产技术，包括产品设计、制造工艺、材料配方、质量标准、培训人员等。

例16

As for technology and technical service provided by ____ (Party B) in all stages according to the Agreement of Assignment of Technology, ____ (Party B) shall make detailed lists as appendices to the Agreement to guarantee the enforcement of the Agreement.

〈阅读提示〉本例技术转让条款涉及这样的内容：技术转让的让与人（Party B）必须就各阶段提供的技术与服务开列详细清单，并以此作为协议附件。语言上，本条目将as for用于句首，用以转换话题，引出另外一方或者新的谈话内容，但与前文内容也有一定的联系，起到补充前文又突出后文的作用，使之与前文形成对照。该条目中的shall是表示义务的，意为“乙方应……”，表明乙方有责任、义务开列清单，而且这种责任、义务是受法律约束的，必须履行。shall在这儿不可以被其他的词替换。而shall的否定式shall not则译为“不得，禁止”，与must not同义。appendices是appendix的复数。

〈翻译要点〉

（1）注意词性的转换。according to为介词性用法，通常译为“按照”，但在该条款翻译中，会造成与as for的介词性词组堆砌，“对于按照”，稍欠流畅。可灵活将“按照”译为动词性词组“……规定的”，保证译文自然通顺。

（2）复杂后置定语译为中文时应前置，且需注意定语范围应由大及小，由总括到细节。在provided by ____ (Party B) in all stages according to the Agreement of Assignment of Technology中，provided by ____ (Party B)为技术转让协议的内容，译成中文“技术转让协议中规定的乙方在各阶段所提供的……”。

（3）as for所引导的状语结构，可以独立于主句之外，但考虑到结构中亦有“乙方”行为，若单独翻译会造成与逻辑主语的重复，略显累赘。因而，可将逻辑主语放置于全句句首，省去状语结构中再次出现，即“乙方对技术转让协议中规定的各阶段提供的……”

（4）enforcement原意为“加强、强化、履行”的含义，本例中即为“该协议的履行”，但在表达上可根据前文，进行适当转化，由名词性转为动词性，“履行／实施该协议”。同样在汉译英过程中，“实施”有较多英文表达，如carry out，implement等，但在合同中多为enforce.

（5）文中的情态助动词shall，如上文所述，表示法律上所赋予的某种义务，而非将来时，译为“应”，“应该”等。

〈参考译文〉

（乙方）对技术转让协议中规定的各阶段提供的技术和技术服务，应开列详细清单作为该协议的附件，并保证实施。

例17

____ (Party B) shall transfer all the technology to JOINT VENTURE under the terms in this Contract and in the Agreement of Assignment of Technology, the technology transferred shall be the most advanced of the same category in ____ (Party B) portfolio, the type and function of the equipment shall be good and shall meet the demand of technological process and practical usage.

〈阅读提示〉这个技术转让条款就技术转让的让与人（Party B）所转让技术的规范与要求作了明确的规定，不但要全部转让最先进的技术，而且要符合实际需求。该条目从语法结构看，是三个并列的单句，并且都用了情态动词shall表示法律的强制性。从内容含义来看，层层深入。在the terms之前用了介词under，这是合同英语中的惯用法，表示“根据……条款”。本条目中的portfolio意义比较特别，通常指公司或机构提供的系列产品或系列服务。

〈翻译要点〉

（1）如上例所述，shall通常译为“应”，表示法律所赋予的强制性，但具体措词因情况而变。本例中，出现三个由shall所引导的句子，若各自翻译，整体结构较为松散，因而可适当调整确定统一主语，即party B；相应的，在处理后两个单句时，shall可以用其他词替代，如“保证”，“确保”等，表达相同意义。

（2）under the terms所引导的后置状语结构应译为前置结构，提前至所修饰的中心词前，“按照……的规定将所有技术……”。

（3）文中的Contract与agreement指向不同，在专业合同中，不能混淆，分别翻译为“合同”、“协议”。而另一法律语词covenant则特指“契约”。

（4）technological process在此为专业用语，表示技术生产过程，有其特定对应译文“工艺流程”，不能随意修改。

（5）good在合同用语表示某一等级“优质、良好”。另外，也可用superb表示“优异，上乘”。

（6）grade A表示“A级”，这个意思有时还可以用class A表示。

〈参考译文〉

_______（乙方）保证本合同和技术转让协议规定的技术全部转让给合营公司，保证提供的技术是乙方同类技术中最先进的技术，设备的选型及性能质量是优良的，并符合工艺操作和实际使用的要求。

6.7　知识产权条款

知识产权是一种无形产权，是智力创造性劳动取得的成果，并且是由智力劳动者对其成果依法享有的一种权利。广义上，知识产权是指工业、科学、文学和艺术领域内一切由人类智力活动所创造的成果享有的权利。知识产权包括专利权、商标权和版权。

作为国际贸易合同的特殊条款，知识产权条款（Intellectual Property Rights）常常出现在技术类合同与服务类合同里（如技术转让合同、成套设备合同、合资企业合同、以及文学作品版权合同和音像作品合同）。就国际贸易的成交量而言，工业知识产权（技术专利和商标）占据相当大比例，主要涉及工业技术领域的产品研发、商标和生产技术转让。因此在国际货物贸易和技术贸易合同中，“知识产权”一词常具有狭义的指称。

例18

Licensor guarantees that Licensor is the legitimate owner of all the Patented Technology and Documentation supplied by Licensor to Licensee in accordance with the Contract, and that Licensor is lawful in a position to transfer all such Technology and Technical Documentation to Licensee. In the course of implementation of the Contract, if any third party accuses Licensee of infringement, Licensor shall be responsible for approaching the third party about the accusation and bear all the economic and legal responsibilities which may arise.

〈阅读提示〉本例涉及专利许可贸易（Patent License Trade），又称专利许可证贸易，是指专利权人依据专利法及其他法律的规定，采取与接受方订立专利实施许可合同的形式，允许接受方在合同约定的条件和范围内实施其专利技术并支付专利使用费的一种贸易形式。

在本条款的语言上，主要术语Licensor不管作主句还是从句的主语都应重复出现，不应简单地使用人称代词。选词上，表示“执行”不用carry out，而是implementation；表示“合法”不用legal，而是选择legitimate；表示“资料、文件”不用materials or documents，而是Documentation；这些都表现出英文合同在选词上严谨而正式的特点。supply虽然和provide一样含有“提供”的意思，但此处用supply更确切，因为在牵涉到金钱时，supply一般来说供给费用，provide则表示“免费提供”。

〈翻译要点〉

（1）在英文合同中，出现过的主要名词通常不用代词代替，所以常会重复出现，如Licensor，Technology and Documentation等；但在译为中文时，可根据上下文适当进行省译，如Licensor guarantees that Licensor is，可译为“许可方保证是”，否则就略显累赘。

（2）any third party即“第三方”，而不是“第三党”。当合同中第一次出现除当事人以外的可能会有所关联的主体时，经常用any/a这种形式来引导。

（3）本例用be in a position to transfer、而不是have the right to transfer来表示“有权转让”，体现许可方是该项技术的合法所有者。

（4）infringement为正式法律用语，基本意思为“侵犯（他人权利）”，这里指“侵犯专利权”。

（5）approach someone about意思是speak to (someone), esp. in order to make a request or suggestion，转译为“接洽、交涉”。

（6）arise原意为“出现、发生”。从句which may arise (therefrom)在此例中需合译，可译为“（由此）引起的”。

〈参考译文〉

许可方保证是本合同一切专利技术和专利资料的合法持有者，并有权向接受方转让，如果在合同执行过程中一旦发生第三方指控侵权时，则由许可方负责与第三方交涉，并承担由此引起的一切法律和经济上的责任。

例19

Upon the terms and conditions hereinafter set forth, Licensee agree to obtain from Licensor, and Licensor agree to grant Licensee the right to utilize the Registered Trademark solely and only upon and in connection with the manufacture, sale and distribution of the Contract Products. The name, model, specification and technical notices of the Contract Products are detailed in Appendix 2 to the Contract. The license and right are exclusive and untransferable. Licensor agrees that during the validity of this Contract, it will not authorize a third party to utilize the Registered Trademark upon and in connection with the manufacture, sale and distribution of the Contract Products in the same area specified in this Contract.

〈阅读提示〉本例是商标使用许可条款（Trademark Licensing）。这种条款就使用引进技术制造的产品是否使用转让方的商标（包括商标的名称、图样及对产品质量的要求、商标使用的范围、期限）、以及使用费支付办法等均作了具体规定。

语言上，本例一开始就使用了Upon一词来表达“一经……，就……”的含义时，而不用基础英语中的as soon as。如果句子复杂，主句的时间状语可以放在主语之前，如本条的时间状语during the validity of this Contract放在主句it will not authorize a third party...之前，便于读者辨认。

〈翻译要点〉

（1）terms and conditions为英文合同常见的双重表达方法，翻译时不必说成“合同条款和条件”，只需说“合同条款”或“合同条件”即可。

（2）hereinafter为英文合同中较为常见的古英语单词之一，指“在本文件余下部分／下文中”，习惯翻译为“以下”或“下文”。

（3）solely and only中两词含义虽有微小差别，但这对同义词也是法律英文好用重复形式表达重要意思的例子。

（4）detail做动词，意为“详细列举、说明”，故be detailed in...习惯译为“详见……”。

（5）utilize表示“利用、使用”，相比use更为正式、庄重。

〈参考译文〉

根据以下条款的规定，接受方同意从许可方取得，许可方同意向接受方授予单独使用附件一所指的注册商标的许可权利，且只在制造和出售、分销合同产品时使用。合同产品的名称、型号、规格和技术参数详见本合同附件二。这种权利是独占性的，是不可转让的权利。许可方同意在合同的有效期内不在合同有效区域内再授予别人销售合同产品时使用这一商标。

例20

In the period of validity and one year after expiry, either party of this agreement shouldn't let out the business secret between both parties to the other person, if lead to the fact therefrom that the interests of another Party are lost, another party has right of demanding the economic responsibility of the party which lets out business secret.

〈阅读提示〉本例涉及商业秘密的保密事宜。任何应用于商业运作的信息、以及导致事实或潜在的商业优势而具有足够价值的信息，都可以构成商业秘密。商业秘密也是一种特殊的知识产权，譬如产品配方（如可口可乐的配方）。因为法律对商业秘密保密期限未作限定，在合同中确定保密期限是必要的。

〈翻译要点〉

（1）either party: either of the two parties表示“双方中任何一方”，经常与否定句相联用，一般译为“任何一方均不……”，不可随意替换为“双方均不可”。

（2）let out表示“泄漏”，下文let out business secret则是“泄漏商业机密”。

（3）本例将保密的时间界定在one year after expiry（本合同终止后一年）。选词时用expire，而不能用end代替，不仅因为expiry是一个极为正式的词，而且还强调the end of a contract which lasts for a period of time。

（4）the fact that the interests of another Party are lost为同位语从句，从句是对the fact的内容解释，在译为中文时常将先行词that省译。

（5）demand... of someone在基础英语中表示“要求某人……”，在本例较为正式场合可译为“追索……”。

〈参考译文〉

本协议的任何一方均不得在有效期内及期满的一年内向第三者泄漏双方之间的商业秘密，若由此而造成另一方的利益损失，则另一方有追索泄漏商业秘密一方的经济责任的权利。

6.8　劳工条款

劳工条款（Labor）常作为劳动合同、聘用合同、工程承包合同或工程施工合同的一条内容。劳工条款的主要作用有：一是表明承包人对所聘用雇员的所有的责任与义务，包括负责劳工的交通、食宿和工资，传染病的防治等等；二是规定承包人必须严格要求所用的雇员或其他的转包人或代理人不得任何参与违法乱纪的事情，如进口、销售、赠与烈酒，赠与、交换或处置任何武器与弹药等等；三是说明承包人可以采取一些合理的预防措施，维护治安。为了避免日后不必要的麻烦与纠纷，劳工条款通常包括各类详尽的内容，语言严谨、细致与规范。

从句子结构看，劳工条款通常使用一个长句表达，句内使用各类分句与短语，多用逗号点开，增加了句子的复杂性，反映了合同英语句子步步为营、层层设防的特点，从而达到了表述严谨，语意严密的效果。

例21

The Contractor shall make his own arrangements for the engagement of all labor, local or otherwise, and save insofar as the Contract otherwise provides, for the transport, housing feeding and payment thereof.

〈阅读提示〉本例的劳工条款要求承包人对雇员的交通、食宿和工资负责。该条目使用了情态动词shall，强调承包人应该应履行的义务和应当承担的法律责任。shall有很强的命令语气，充分体现了法律文件的约束力和权威性象征。需要注意的是，or otherwise中的otherwise不作定语，因此后面不能加名词。or otherwise后面如果是动词（包括动词分词），则or otherwise一般做状语，可以理解或翻译成“以其他方（形）式”。insofar as引出一个状语从句，意为“至于，就”。

〈翻译要点〉

（1）首先理清谓语主要结构，明确主次成分：make arrangements for the engagement,... for the transport...为谓语结构，而save仅引导条件状语从句。

（2）为体现合同语言的正式性，一般将补充性的修饰成分前置：all labor, local or otherwise译成“所有当地或其他地方的劳工”。

（3）在英文合同中save (that)/save as经常引导除外条款（saving clause），表示“……除外／例外”。

（4）本条中的or otherwise意为“或相反；或其反面”。

（5）thereof的用法与hereof极为相似，一般翻译为“其、它的”。翻译时应先弄清它所指代的内容，本例中thereof应是指of labors。

（6）housing feeding表示“食宿”。

〈参考译文〉

承包人必须自己安排雇佣所有当地或其他地方的劳工，并负责劳工的交通、食宿和工资，本合同另有规定的除外。

例22

The Contractor shall not, otherwise than in accordance with the Statutes, Ordinances and Government Regulations or Orders for the time being in force, import, sell, give, barter or otherwise dispose of any alcoholic liquor, or drugs, or permit or suffer any such importation, sale, gift, barter or disposal by his sub-contractors, agents or employees.

〈阅读提示〉本例的劳工条款就烈酒或毒品等事项对承包人进行了规定。本条用了shall not表示“禁止”或“不得”。在合同英语的使用中，必须分清may not和shall not的用法，谨慎使用，如选用不当，可能会引起纠纷。may not可表示根据特定规定或要求而“不得”或“不可”，语气不及shall not强烈，使用也不及shall not普遍。本条目中还使用了otherwise than引导的条件状语，它的意思是“除……外”。这里需要指出的是，otherwise than通常指“除以……方式之外”。

〈翻译要点〉

（1）shall表示一种法律允许的强制行为，因而shall not通常译为“不得”，体现强制禁止。

（2）in accordance with表示“依照、根据”，在英文合同中最为常见，比according to更为正式，类似subject to。

（3）statute与ordinance两词很少出现在基础英语中，为正式用语，分别表示“法律、成文法”和“法令”。

（4）for the time being in force表示“现下有效的、现行的”。

（5）give一般译为“给予”，在本例中与下文的gift相对，可译为“赠予”更为恰当。

（6）suffer在基础英语中一般含有“经受（某种痛苦／不愉快）”的含义，但在合同条款中，按其正式或旧体用法使用，意为“忍受，允许”。

〈参考译文〉

除非根据现行法律、法规及政府规章或命令，承包人不得进口、销售、赠予、以物交换或以其他方式处置任何烈酒或毒品，或允许或容忍转包人、代理人或雇员参与任何此种物品的进口、销售、赠予、交换或处置。

例23

In the event of any outbreak of illness of an epidemic nature, the Contractor shall comply with and carry out such regulations, orders and requirements as may be made by the Government, or the local medical or sanitary authorities for the purpose of dealing with and overcoming the same.

〈阅读提示〉本例的劳工条款就爆发传染病时承包人对雇员所负的责任和义务作了规定。本条目使用了in the event that引导的条件状语从句，表示“如果、假如、一旦、万一”等意思。在英文合同中，通常使用in the event that（短语为in the event of），in case（短语为in case of），providing (that)，provided (that)，on the conditions that，if (if and whenever)，where，in so far as (insofar as)，should，suppose/supposing (that)这些词常用来引导条件从句。基础英语中常用的as long as在英文合同中非常鲜见。

〈翻译要点〉

（1）illness of an epidemic nature表示“传染性疾病、传染病”。

（2）comply with表示“遵守、符合”。类似的表达有abide by，observe。

（3）such... as引导定语从句，由as后面的从句修饰such后面的中心词；在本例中，such regulations, orders and requirements as may be made可译为“……所制定的规章、命令及要求”。

（4）for the purpose of相当于in order to...，但前者语体更为正式，在中文中可直接译成“为……”，无需逐字译为“为达到……的目的”。

（5）the same指代上述的illness of an epidemic nature，翻译时可以用指代词“该疾病”。

〈参考译文〉

一旦爆发传染病，承包人必须遵守并执行政府或当地医疗卫生机构为治疗此种疾病所制定的规章、命令及要求。

6.9　竞业禁止条款

竞业禁止条款（Non-competition）常作为服务类合同（如劳动合同、聘用合同、代理合同和服务协议）的一项内容。有些技术合同的签约方也订立单独的竞业禁止协议（Non-compete agreement），作为合同的附件。“竞业禁止条款”是用人单位保护其商业秘密（Commercial secrets）或核心技术（Core technology）的最有效的手段，其根本目的是尽量淡化雇员在职期间因掌握用人单位的商业秘密或核心技术可能带来的对用人单位的伤害。“竞业禁止条款”一方面要表明限制范围条款，包括时间、地域、限制领域等。时间是指在合同期间（During the term of Contract）和期满之后一段时间内，不得从事限制领域的工作。地域是指在约定的地域内不得从事限制领域的工作。限制领域，如从事某种技术、产品、经营、服务等的企业或工作岗位。关于限制领域的具体内容可以结合本行业或本企业的特点，另外制定内容详尽的附件；另一方面，“竞业禁止条款”也往往规定补偿（Compensation）及补偿标准（Compensation standard），用于雇员对于合同期满后禁止从事同一的、存在竞争的行业的补偿。有时，“竞业禁止条款”也可根据违约的不同情形约定违约金（Penalty due to breach of contract）。

从英语语言的角度考察，英文合同里的竞业禁止条款通常使用一个长句表达，多用逗号点开。竞业禁止也有整篇协议的形式表达，其内容更像是单方承诺或保证。

例24

During the continuance of the employment, the Employee shall not be employed by, be engaged in or take an interest in any other business, unless a prior written consent of the partners is acquired.

〈阅读提示〉本例的竞业禁止条款是较为简洁和笼统的一种，只包括了限制范围条款中的时间和大概的限制领域。这个条目首先指明了竞业禁止的时间during the continuance of the employment，接着表明了员工的限制领域。本例使用了连词unless引导一个否定意义的真实条件句，表明只要员工取得合伙人事先的书面同意，可以受聘于其他实体，可以从事其他任何业务。由此可见，员工并非要害部门的管理人员或核心技术掌握者，所以也就没有规定违约责任以及补偿金。另外，为了突出合同里的主要术语，其英文首个字母必须大写或全部大写，如本例的Employee。

〈翻译要点〉

（1）During the continuance of the employment表示在这种雇佣关系延续期间，在合同文书中即为“在合同存续期间”

（2）written consent表示“书面同意”，亦可以作consent in writing，不可译作“同意书”。

（3）a prior written consent of the partners is acquired需进行语态转化，使主从句的主语一致，翻译为“取得合伙人事先书面同意”

（4）单词business有多重含义，可表示“业务、交易、行业”等，与employ，engage，interest三个单词联用，在翻译成中文时应各自搭配，如与employ搭配，通常为某一企业、行业或工作；engage和interest则可能是某种业务、事务等

（5）be engaged in sth翻译为“从事于……”或“忙于……”，切忌误解成“与某人订婚”。

〈参考译文〉

本合同存续期间，除非取得合伙人事先书面同意，否则，员工不得受聘于其他任何实体，不得从事其他任何业务，亦不得对此感兴趣。

例25

Within ____ year after termination of this Contract, the Employee shall not be employed, be engaged in or take an interest in any other business, whether directly or through other persons or entities, which are in competition with or related to the Company's business, provided that the Company provides the Employee with an appropriate compensation. The compensation in the amount of ____ monthly salaries (excluding social insurance contributions) shall be deemed as appropriate.

〈阅读提示〉本例竞业禁止条款文字信息要详尽得多，与例24相比，它显然更加正规与严格。这个条目不但清楚地表明了限制范围条款，如时间和限制领域，而且对于雇员在合同期满后多少时间不得从事同一的、类似的行业的补偿做了明确的规定。Within ____ year after termination of this Contract是一个时间状语，从语用角度看，表明了合同的时效性。通常，用人单位在制定竞业禁止的时间期限时，上线不超过三年，因为依据我国目前的法律，三年这是一条不可逾越的“红线”，“触”线则会导致超出部分无效。国外竞业禁止最长也有五年的。用人单位给予员工的竞业禁止补偿款，可根据员工意愿约定按月、按季、按年实时支付。该条目的句子结构较为复杂，使用了定语从句、条件从句与插入语，展示了合同文本的正式性和规范性。be deemed as是法律文件中的正式用语，比通常的be believed和be considered正式。

〈翻译要点〉

（1）本例中的主干句先行放置，所有修饰成分随后展开，如选择性状语结构的whether directly or through other persons or entities, business的定语从句。在翻译时，应将其恢复至各自的被修饰中心词前。

（2）in competition with翻译为“与……竞争”，相当于compete with。但合同语言属于正式语体，人们倾向于使用名词或介词词组来表示相同含义。

（3）provided that引导条件从句，但通常含有语气上的转折，译成“但是”较为合适。

（4）in the amount of表示“以……的数量”或“相当于……的数量”。

（5）如上所述，be deemed as为法律文书正式用语，翻译为“被视为……”，在本例中亦可省去不译。

〈参考译文〉

本合同或期限届满终止_______年内，员工不得直接或通过他人或实体而受聘或从事其他任何与公司业务构成竞争的或与公司业务相关的工作，亦不得对此感兴趣，但公司将给予员工适当补偿。相当于_______个月工资（社保缴存额除外）的补偿款比较适宜。

例26

EMPLOYEE NON-COMPETE AGREEMENT

In consideration of my being employed by ____ (Company), I, the undersigned, hereby agree that upon the termination of my employment and notwithstanding the cause of termination, I shall not compete with the business of the Company or its successors or assigns, to wit: ____ and shall not directly or indirectly, as an owner, officer, director, employee, consultant, or stockholder, engage in the business of ____ or a business substantially similar or competitive to the business of the Company.

The non-compete agreement shall extend for a radius of ____ miles from the present location of the Company, and shall be in full force and effect for ____ years, commencing with the date of employment termination.

Signed and sealed this ____th day of ____(month), 2009.

Employee

〈阅读提示〉这实际上是一份“员工竞业禁止协议”，内容相当于员工单方承诺或保证。本协议最大的特点是，倘若离职员工违反竞业禁止约定，那么利用协议提出索赔的可操作性极强。将in consideration of放在协议开头，主要体现了承诺与条件的一致性。即：“我”做出某种承诺与保证完全是以某种条件为前提的，带有一种in return for的含义。介词notwithstanding在此协议中，表示一种让步，但该词所引导的并非是一个让步状语从句，因为习惯用法上该词之后不跟句子，只跟一个名词性短语。在普通英语中notwithstanding极为罕见，可以列入古旧废词的行列。本协议对限制领域作了较为细致的阐述，“我”承诺在协议终止后不再以各种身份从事同一的、存在竞争的业务。同时，本协议对限制的区域也作了明确的规定。竞业禁止的区域必须合理，否则无效。区域的大小一般与用人单位的业务影响区域以及市场份额等因素有关。

〈翻译要点〉

（1）in consideration of是合同术语，表示“因为、鉴于、以……为约因”，类似的表达有by virtue of、in view of等。

（2）undersigned表示“下面签名的”，通常前面加上定冠词the，作同位语用，为文件签署者的自称。

（3）notwithstanding相当于in spite of，意思是“尽管，不管”。在本例中，notwithstanding the cause of termination表示“不管是何原因终止合同”。

（4）to wit表示that is to (say)（“即、就是”），为法律专用语。

（5）be in full force and effect: effective翻译为“（合同）具有效力”。

（6）commence为正式书面用语，表示“开始”，比begin和start正式。

〈参考译文〉


员工竞业禁止协议


本人_______，系本协议签署人，因受聘于_______公司，在此同意，我无论因何故终止合同后，不得与公司或其继承人或受让人的经营相竞争，即_______。此外还同意，不得以公司所有人、官员、董事、员工、顾问、股东等身份直接或间接从事与公司业务类似或相竞争的_______业务。

本竞争禁止协议在公司座落地方圆_______英里范围内有效，有效期为_______年，自劳动合同终止日生效。

员工（签章）　　　

二零零九年______月______日

6.10　不形成劳动关系的声明条款

不形成劳动关系的声明条款（Statement of Non-formation of Labor Relations）作为特殊条款出现在工程承包合同、服务协议、代理协议等服务类合同文件中，用以特别约定不将所形成的合同关系（Contractual relationship），即合同法所确认和保护的财产关系，理解或解释为双方已形成了劳动关系（Labor relations），即劳动法律关系（Labor-law relationship），以排除任何情形下劳动法（Labor Law）等相关法律的使用，排除追究委托人（Client）日后的相关责任。

“不形成劳动关系的声明条款”通常包括几项内容：双方当事人、时间期限、需要排除的劳动关系以及承包商具体被免除的权利与利益分配。

语言上，有些条款比较简要，使用简洁的单句表达；而另一些可以形成多种关系的当事人，其“不形成劳动关系的声明方面”常常非常具体，使用一个长句表达，穿插各类从句和插入语，显示出庄重、细致和谨慎的特点。

例27

During this Agreement, the Contractor shall be an independent Contractor and nothing contained herein shall be construed as creating an employer-employee relationship between the Company and the Contractor.

〈阅读提示〉本例出自某承包合同，是最基本的一种不形成劳动关系声明条款，但包括了条款的基本要件或要素：双方当事人、时间期限、要排除的劳动关系，尤其是表明了承包人为独立的承包人。这个条款声明：该工程承包合同中承包人与公司之间不存在雇佣关系，从而排除了任何情形下劳动法等相关法律的使用，排除追究公司日后的相关责任。协议和公司（或自然人）的名称是合同专用术语，其英文首个字母必须大写或全部大写。另外，文中的主要术语（合同、签约各方及其简称）都应该大写首个英文字母或者全部大写。

〈翻译要点〉

（1）herein即in this piece of writing，意为“此中”，这里指代“在该份协议中”。

（2）nothing... shall在翻译时应将否定转移，即everything... shall not...，以保证译文流畅自然，译文为“任何……都不得”。

（3）翻译Nothing contained时需增译，明确所包含的内容，这里应理解为相关规定，可译为“所包含的任何规定都（不）”。

（4）be construed as可理解为“被诠释为……”，是法律正式用语。

（5）employer-employee relationship直译为“雇主—雇员关系”，但转译为“雇佣关系”更适合中文习惯。

〈参考译文〉

协议期间，承包人应为独立的承包人，不得将本协议的任何规定理解为在公司与承包人之间确立了雇佣关系。

例28

The Agreement shall not create a partnership, joint venture, agency, employer/employee or similar relationship between Company and Sales Representative. Sales Representative shall be an independent contractor. Company shall not be required to withhold any amounts for state or federal income tax or for FICA taxes from sums becoming due to Sales Representative under this agreement. Sales Representative shall not be considered an employee of Company and shall not be entitled to participate in any plan, arrangement or distribution by Company pertaining to or in connection with any pension, stock, bonus, profit sharing or other benefit extended to Company's Employees. Sales Representative shall be free to utilize his time, energy, and skill in such manner as he deems advisable to the extent that he is not otherwise obligated under this Agreement.

〈阅读提示〉本例的“不形成劳动关系的声明条款”出自某销售代理协议，与例27相比，其文字信息要详尽得多，句子结构更加冗长复杂。这个条目中不仅出现了双方当事人，还有双方所要排除的各种劳动法律关系，以及承包商被免除的各类权利与利益分配，显得非常谨慎、准确与规范。该条目中使用了多个情态动词shall主导的单句，用以表明双方各自的责任与义务。在本条中，partnership，joint venture，agency，employer/employee or similar relationship是指公司与销售代表之间可能发生的各种劳动法律关系，而pension，stock，bonus，profit sharing or other benefit是指雇员可能获得的各种利益分配，这些在条目中都作了免除，从而确保排除追究委托人日后的相关责任。文中句子Sales Representative shall not be considered an employee of Company and shall not be entitled to...使用了被动语态，使内容显得更加客观、正式，语气显得更加委婉。另外二个词组pertaining to和in connection with是同义词，法律文本中同义词的使用不但能达到语言上的美感，并且能达到精确的效果。

〈翻译要点〉

（1）partnership表示商业的合伙关系，joint venture则特指合资经营，在翻译时应加以区分。

（2）对于合同中经常出现的被动语态，应尽量恰当的转化为主动语态。本例中的shall not be required和shall not be considered可以译为“不得要求……”，“不得将……视作”

（3）withhold... from...一般意思是“从……予以扣留、拒绝给予”，本例表示“从应得金额中扣除税”，习惯说成“代扣代缴”。

（4）pertain to...表示“有关、关于”，较为正式。

（5）to the extent that原意为“到达……的程度”，在本例中相当于“只要、当……”。

（6）not otherwise是合同习惯用语，可翻译为“未有另外的”。

〈参考译文〉

本协议不得在公司与销售代表之间形成合伙、合资、代理、雇佣或类似关系。销售代表应为独立承包商。不得要求公司从销售代表依本协议规定到期应得的金额中代扣代缴任何州和联邦所得税，也不得要求公司代扣代缴任何FICA税费。不得将销售代表看作公司雇员，销售代表不得参与公司决定给予雇员的与津贴、股票、奖金、利润分配或其他利益相关的计划、安排与分配。本协议义务中未有其他规定时，销售代表应自主利用时间、精力，发挥自己认为可取的技能。

例29

The Agreement is entered by two separate companies and each of them is liable for the obligation herein described. MANUFACTURER is the only responsible for the employees it may use for the manufacturing and supply of the PRODUCTS, and for all legal, labor, occupational health and safety, environmental, and consumer protection obligations and claims. There is no labor relationship between the PURCHASER and the MANUFACTURER's employees. The MANUFACTURER shall indemnify and hold harmless the PURCHASER against any labor, environmental, occupational health and safety, and the consumer's protection liability. Taxes incident upon the PRODUCTS shall be paid according to the applicable legislation.

〈阅读提示〉这个“不形成劳动关系的声明条款”出自某服务协定。从句子结构看，本条目采用了五个单句，分别对订立服务协定的两个独立公司的劳动法律关系作了明确的规定，制造商对自己在制造中聘用的员工负责，而采购方与制造商员工之间无劳动关系。首句中的词组the obligation herein described有一个单词herein是古体语，意为“在此处”。类似的古词如：thereinafter（在下文中），thereof（其），thereto（附随），herewith（与此一道），whereas（鉴于），thence（从那里），aforesaid（上述的）等。

〈翻译要点〉

（1）enter表示“订立、签订”，于是又有be entered by（由……订立）。常用的搭配还有enter into an agreement。

（2）be liable for翻译为“对……负有责任”，尤其是赔偿责任。类似的表达有be responsible for...，be obliged to do等，但名词obligation通常译为“义务”。

（3）本例中的MANUFACTURER翻译为“制造商”，PURCHASER翻译为“采购商”，不应随意变化，这已经成了习惯的商务翻译选词。

（4）indemnify and hold sb. harmless... against是一固定用法，意为“赔偿并让……免于损害。

（5）incident upon the PRODUCTS意思是“产品所附带的”，单词incident本意是“随着……而来的”。

（6）legislation与code，law，regulation不同，特定翻译为“立法”。

〈参考译文〉

本协议由两个独立公司订立。每个公司承担本协议规定的义务。仅由制造商对制造中聘用的员工负责，对产品的供应负责，对所有法律、劳动、职业健康与安全、福利、环境保护、消费者保护责任和主张负责。采购方与制造商员工之间无劳动关系。制造商应赔偿针对采购方的劳动、环境保护、职业健康与安全、消费者保护的责任，并应使采购方免于损害。产品的纳税问题应依照相关立法办理。

6.11　设备、材料和工艺条款

设备、材料和工艺条款（Plant, Materials and Workmanship）一般出现在成套设备进出口合同和土木建筑工程承包合同中，主要涉及合同项下设备、材料及工艺的质量、等级和工艺水平的要求，以及相关的检验试验事项。经济技术发达的国家和地区在出口成套设备或承接大型项目时，一般会首先准备好合同条款供会签。因为这类合同涉及的设备、材料和工艺要求不同于普通日用品的要求，往往技术性和专业性非常高，所以这一合同条款就应运而生。在普通日用品的合同中则一般没有这一条款。

这一条款的订立者是负责成套设备生产及进出口的大型科技集团、或为了实施大型土木建筑工程而购买设备及材料的大型承包公司。有些行业（如土木建筑行业）还制定了一定范围内通行的行业规则（例如：美国建筑师学会制订发布的“AIA系列合同条件”、英国土木工程师学会编制的“ICE合同条件”、欧洲咨询工程师联合会编写的“FIDIC土木工程施工合同条件”等）。这类合同条款都要求对履行合同过程中涉及到的设备、材料、工艺等作出详细的规定。

例30

All samples shall be supplied by the Contractor at his own cost if the supply thereof is clearly intended by or provided for in the Contract, but if not, then at the cost of the Employer.

〈阅读提示〉本例涉及承包商或供货商提供产品样本或工料小样，实质是要求产品达到的工程技术的实际标准。实际用于工程的材料材质必定按小样为标准。伴随着材质标准的确立，工料的合同价格也即按小样标准确立了下来。不过，凡是要求提供样本的产品一般只是较小尺寸的产品，不会是大型的、复杂的产品。

再看本条款的语言，副词there加上一个介词构成的副词thereof，具有古词语的风格，可使合同表达的意思准确无误。工程及技术合同中常用的以there开头的词还有thereunder（在其下），therein（在那方面）和thereto（随附）等。以上提及的各词，主要强调的是that。如果强调的是this，则要用hereof（本，此），hereunder（依此），herein（于此），hereto（至此），hereinafter（以下）和hereby（特此，兹）等。文中the supply thereof中的supply并非指代所提供的样品，而是前文“所有样品由承包人提供”这一事件。

〈翻译要点〉

（1）条款翻译中，经常将其中的条件放置句首；此例中if所引导的条件状语需提前，这样比较符合中文习惯。

（2）thereof表示of that的意思，译成“由此，其”，指句子一开头提到的sam ples。

（3）the terms，conditions and provisions thereof表示“合同的条件条款”，此处的thereof表示of the Contract，其用法就是置于所修饰词后，紧邻修饰词。

（4）at the cost of...在基础英语中，常作“以……为代价”；在英文合同中，这一词组表示“（费用）由……承担”。此例中的by the Contractor at his own cost和at the cost of the Employer应分别译为“由承包人自己承担费用”、“由业主承担费用”。

（5）but if not相当于otherwise，即“否则”。

〈参考译文〉

如合同明显默示或明文规定，所有由承包人提供的样品的费用应由承包人自己承担，否则应由业主支付。

例31

All workmanship, materials, equipment and articles shall be new and unused and shall be subject to inspection, examination and test by Owner (or its nominee) at any time and at any place during the manufacture, installation or construction thereof. Owner shall have the right to reject or require the correction of materials and workmanship, at Contractor's expense, which are not in strict accordance with the Contract Documents. If Contractor fails to proceed at once with the replacement of rejected material, equipment or articles, or the correction of defective workmanship, Owner may replace such material or correct such workmanship and charge the cost thereof to Contractor.

〈阅读提示〉本例是成套设备进口合同中的特殊条款，涉及对工艺、材料、设备等进行检验和安装。出口人或承包商必须按照技术设计要求、施工技术标准和合同约定，对工艺、材料和设备进行检验并安装，每一程序应当有书面记录和专人签字；未经检验或者检验不合格的，不得使用，安装不合格的应该重新进行。因此，为了明确出口人或承包商的义务，合同中的这类条款都用情态动词shall来约定当事人应当什么时候做什么，而不用may约定当事人的权利（可以做什么）或must用于强制性义务（必须做什么）。

〈翻译要点〉

（1）第三行末的thereof指代的对象为主语of the workmanship, materials,equipment and articles；最后一行的thereof，指代of replacing or correcting，在翻译时应补充指代对象词的意思。

（2）be subject to在英文合同中较为常见，通常表示“受……支配”、“易遭受……影响”；本例中转译成“接受或服从”。

（3）本例中的inspection，examination及test基本都表示“检查”，但又有所不同：inspection通常表示正式的“巡视或察看”；examine用法较为广泛，指按一定标准进行，看与标准差距有多大，主要是进行总体了解；test则是通过一系列实验等进行测试。因而，可以译为“检查、检验及测试”。

（4）定语从句materials and workmanship,..., which are not in strict accordance with the Contract Documents应转译为“……的”前置定语结构，可译为“未能严格符合合同文件要求的材料及工艺”。

（5）charge... to...是指“把……记在……账上”，在本例中相当于at the Contractor's expense，故而翻译为“由承包商负担”。

〈参考译文〉

所有工艺、材料、设备及器件均应新备未用，且应可在其制造、安装、施工过程中随时随地接受业主（或业主指定的人）的检查、检验及测试。业主有权拒绝未能严格符合合同文件要求的材料及工艺，或要求承包商自行承担费用予以更正。若承包商对于被拒绝的材料、设备或器件未能即时更换，或未能即时更正有缺陷的工艺，则业主可对该等材料进行更换或对该等工艺进行更正，且造成的一切费用由承包商负担。

例32

Contractor shall, upon demand of Owner, and at Contractor's expense, repair and/or replace to Owner's satisfaction any Work and/or material furnished by Contractor which does not conform to the requirements of the Contract Documents, and/or where such repair or replacement is required in order for the plant, equipment or other material furnished hereunder to function in accordance with and as contemplated by the Contract Documents. Contractor shall have such obligation to repair or replace with respect to any such deficiencies in the Work which appear within the time period specified in the Construction Agreement from the last to occur of the completion of the Work, final acceptance of the Work by Owner, or the initial commercial operation of the plant, equipment or other materials furnished hereunder.

〈阅读提示〉本例也是大型成套设备合同的特殊条款，涉及设备维修和更换。如果发现有由于承包商负责的材料、设备、工艺所引起的质量缺陷，业主发出指令，承包商应尽快按合同修正这些缺陷，并承担费用。为防止承包商拒绝承担缺陷修补工作，有必要在合同条款中指明。

在商务合同中，为了使条款明确清晰，排除被误解的可能性，经常使用大量的结构复杂的定语从句来精确地说明一些名词。本条中出现两个由which引导的定语从句，第一个修饰Work and/or material，第二个修饰deficiencies in the Work。在英文合同中where可以表示“如果”，也可以用if，in the case of或in the event that代替。

〈翻译要点〉

（1）第一句中所要求行为的产生条件有两个，一个是which所引导的定语从句，另一个就是where所引导的定语从句，二者都是限制之前的any Work and/or material。翻译时，应明确意义上的这种限制关系。

（2）若为限制性从句且可能影响主句意义完整性时，一般采用主句和从句合译，即“……的”。本例中两个定语从句which does not conform to...与which appear within the time...都应合译。

（3）hereunder为古英语用法，在此例中表示under the terms of the contract，即翻译为“在本合同项下”。

（4）in accordance with与contemplated by在此用作相同含义，翻译时可进行适当省译，“按照合同文件”。

（5）within the time period specified in the Construction Agreement可以合译为“在建设协议规定的期间内”。

（6）最后部分from... hereunder过长，这时可考虑单独翻译放在括号内，表示附加信息，既不破坏意义完整同时使主要内容联系更为紧密。

〈参考译文〉

承包商应按业主的要求，对于不符合合同文件要求的、由承包商提供的任何工程和／或材料予以维修和／或更换，直至业主满意为止，相关费用由承包商自行承担；如果为使根据本合同提供的机组、设备或其他材料按合同文件的要求正常运转而需要进行维修或更换，承包商也应自行承担费用进行上述维修和／或更换。对于在施工协议中规定的期间（自工程结束，或业主对工程最终验收合格，或根据本合同提供的机组、设备或其他材料首次商业运营这三个时间点中最晚的日期起算）内出现的上述缺陷，承包商有义务进行维修或更换。

6.12　临建工程、设备和材料条款

这是大型土木建筑工程合同和成套设备合同内的一项特殊条款。因这类合同的工期通常很长，人员众多，所需的各类材料也繁杂，所以必须对此具体说明和规定，以便保证该工程项目顺利实施。本条款的“临建工程”（temporary works）是指为了实施该合同而临时修建的道路、住房、工棚、餐厅、会议室、或其他设施，并不属于合同标的组成部分。“设备”（plant）是指为完成合同标的而另外运来的安装或测试设备，并不是合同项下的设备。“材料”（material）包括合同工程指定的材料（这部分属于合同标的，应按照合同规定进行检验检测），以及为了完成合同工程而另行准备的施工辅助材料。有些大型合同专门设置“定义”条款，对这些内容作了明确说明。

例33

All Constructional Plant, Temporary Works and materials provided by the Contractor shall, when brought on to the Site, be deemed to be exclusively intended for the execution of the Works and the Contractor shall not remove the same or any part thereof, except for the purpose of moving it from one part of the Site to another, without the consent, in writing, of the Engineer, which shall not be unreasonably withheld.

〈阅读提示〉本例条款说明在工程实施中，设备、临时工程设施及材料运抵现场后，必须完全为该工程使用，不得随意挪作他用。文中的大写单词都是合同的主要术语，表示专用和重要，不得随意改为小写。尤其需要注意的是，the Engineer（工程师）这个词在此处不是指一般意义上的负责某项工作的技术人员，也不是承包方的任何负责人，而是专指该合同项目业主方的首席技术代表，通常就是合同文本里的业主法人代表。文中最后的非限定性定语从句，不可能修饰前一个短语the Engineer，实际上是说明介词短语the purpose of moving it from one part of the Site to another。

〈翻译要点〉

（1）名词Plant在此类条款中通常表示“器械、设备”，名词works通常表示“施工工程”，因而temporary works即习惯翻译为“临建工程”。

（2）remove the same or any part thereof中的the same表示“上述同一人或事或物”，指的就是前文中的设备、工程及材料等，翻译时可以用“它们”替代。

（3）英文合同在译为中文时，通常将条件提前，尤其条款是表示“禁止”的时候；因此在第二分句中without the consent... of the Engineer需要提前，翻译成“若无工程师的……同意”。

（4）be deemed to...较为正式用语，表示“被视作”。

（5）exclusively原意表示“排他地”，合同中转译为“完全地”。

（6）最后一行的从句which shall not be unreasonably withheld中，which是指前面出现的移动行为，withheld原意是指“扣留、阻止”，可以转译为“不同意”。

〈参考译文〉

承包人所提供的所有建筑设备、临建工程设施和材料抵达工地后，应视作完全用于施工。非经工程师书面同意，承包人不得移动它们或其中任何部分。如将它们从工地一端移到另一端除外，工程师不得无故不予同意。

例34

Upon completion of the Works the Contractor shall remove from the Site all the said Constructional Plant and Temporary Works remaining thereon and any unused materials provided by the Contractor.

〈阅读提示〉这是对土木建筑工程完工及善后事宜规定的特殊条款，习惯称“清场”条款。实施土木建筑合同与成套设备合同不同的是，合同完成后会留下不少辅助设备、临时用房或设施、以及辅助材料等，这些东西都必须清理出场，或掩埋、或运走、或变卖，并将工地清扫干净，或恢复原来面貌。文中单词completion是“完工”的专用语词，不宜采用其他语词，如finish，accomplish，fulfill等。另外，

〈翻译要点〉

（1）在英文合同中为表示正式，常将动词转化为名词，在译为中文时需将其重新转为主谓形式。completion of the Works应译为“工程完工”，而非“工程的完成”。

（2）the said即the aforesaid，表示“上述的”。

（3）Constructional Plant在此也是专指工程项目使用的设备，习惯翻译为“建筑设备”。该词也不宜用equipment或instrument替换。

（4）remaining thereon作定语，副词thereon是指“（遗留）在工-地上的”。

（5）unused原意是指“从未使用过的”，但可以灵活转译为“剩余部分”，这样更符合中文习惯。

〈参考译文〉

工程完工后，承包人应从工地将所有上述建筑设备、临建工程设施及按合同所提供的材料的剩余部分清理走。

例35

In respect of any Constructional Plant which the Contractor shall have imported for the purposes of the works, the Employer will assist the Contractor, where required, in procuring any necessary Government consent to the re-export of such Constructional Plant by the Contractor upon the removal thereof as aforesaid.

〈阅读提示〉这个条款涉及清场事宜，这里重点是说明：不仅项目开工前业主需要帮助承包人进口必要的设备，而且完工后还应协助承包人将设备运走。因此，在此不可误解“出口”（export）一词，它并不是一般商品贸易的出口，而是物品所有人将物品运回自己国家或住所的特殊运输过程。因此办理这种设备的出口手续与一般商品出口手续不同。

〈翻译要点〉

（1）for the purpose of the works即for the works，但若直接译为“为了工程施工”，表达上有欠庄重，可适当转译为“因工程需要”更为恰当。

（2）in respect of表示“至于、对于”；在此例句中，这一结构包含定语从句，若为合译稍显复杂；可以将这一结构转译为条件状语结构，即“如（承包人因工程所需而要进口任何建筑设备）”。

（3）文中短语where required显然是对where the Employer is required to assist the Contractor的缩写。作为插入语状语，这个词组在翻译时可提前至动词assist（协助）之前。

（4）对于consent后面to所引导的介词结构，因较长可进行分译，“得到……许可，允许……”。

（5）upon the removal thereof是指when those imported Constructional plants are removed，所以upon在此即使是“当……时”。

〈参考译文〉

如承包人因工程所需而要进口任何建筑设备，业主必须应承包人要求协助其从政府处得到必要的许可，以便按上述规定清理现场时重新出口此种建筑设备。

6.13　维修及缺陷条款

维修及缺陷条款（Maintenance and Defects）常作为成套设备合同或工程承包合同的一项条款，通常有三个作用：一是要指明具体的“维护期”或“保养期”（Period of maintenance）；二是规定供货人（Supplier）和承包人（Contractor）必须对维护期满前工程师检查所出现的任何工程缺陷和毛病（defects and faults）负责，同时按照不同的原因所致，规定费用的承担者；三是规定供货人和承包人必须对施工过程中的任何缺陷、不足进行检查和修复，并根据不同的责任归属确定费用的承担者。

英语合同“维修及欠缺条款”部分的格式与语言通常较为固定，但依据不同的合同内容有所不同，经常涉及各类工程技术的具体细节，词汇变化较明显。从句子结构看，通常使用综合复杂句，在句子的内部使用层层限制修饰的关系分句外，还大量地使用由状语分句和关系分句以及其他一些分句构成的复杂句，以达到准确、严密和不产生歧义的目的。

例36

To the intent that the Works shall at or as soon as practicable after the expiration of the Period of Maintenance be delivered to the Employer in the condition required by the Contract, fair wear and rear excepted, to the satisfaction of the Engineer, the Contractor shall finish the work, if any, outstanding at the date of completion, as certified under Clause 2 hereof, as soon as practicable after such date and shall execute all such work of repair, amendment, reconstruction, rectification and making good defects, imperfections, shrinkage or other faults as may be required of the Contractor in writing by the Engineer during the Period of Maintenance, or within ____ days after its expiration, as a result of an inspection made by or on behalf of the Engineer prior to its expiration.

〈阅读提示〉本例维修及欠缺条款规定，承包人（Contractor）必须对维修期满前工程师检查所出现的任何工程欠缺和毛病负责。该条目句子冗长，结构非常复杂。除主谓结构（the Contractor shall finish the work）外，还有许多修饰成分，如从句、短语等，其主从关系有各种连接词贯通以表示逻辑关系，往往是从句套从句，一个从句里面还包含了若干个从句，中间还不乏插入语。outstanding在此条目中的意思比较特别，意为“未完成的或未解决的”。古体词hereof的使用使合同语言显得更加庄重严肃并具备神圣性、权威性和严密性，从而提高法律文书的正式性。该条目中还使用了并列结构的同义词或近义词，如repair，amendment；defects，imperfections，这些并列结构的使用增强了文体的技术程度。使用prior to而不使用before是为了体现法律文书凝重而严肃的气氛。

〈翻译要点〉

（1）at or after等介词表达经常出现在英文合同中表示时间的精确性，翻译时不模糊简略处理，而应加以强调，译成“在……时或其后”，特指包含当天（时）；若不包含当天，常用prior to，preceding to等。

（2）wear and rear意为“损耗，磨损”，为实验材料术语。

（3）该条款中由两个并列的句式结构构成，都有各自的状语修饰结构，在译成中文时，应统一结构，可将主干结构the Contractor shall...的翻译置后。尤其是对于第二个谓语结构中环环相扣的状语成分，应先理清逻辑，遵循“条件—要求行为”的中文意义理解顺序。

（4）if any作为插入语，可以译为前置定语，“若有尚未完成的工作”；亦可用括号、破折号等引出作为补充成分放在中心词后，“……尚未完成的工作（如果有）”。

（5）hereof等古体英语常用于英文合同中，表示of or belonging to this，“关于此点，在本文中”等，翻译时应确定其所属性；在本例中，Clause 2 hereof表示of the contract，因而可译为“本合同第2条”。

（6）同义词的罗列使用是英文合同中的语言特点，但是应注意这些同义词之间微小差别，在翻译时需尽量加以区分。本例中，Repair通常表示“维修、修理”；amendment表示对（法律，规则等）所作修正；reconstruction特指“重建、再造”；rectification则为“改正，调整至正确状态”，因而在译为中文时应将这些不同点加以体现，不宜一味笼统概括。

〈参考译文〉

为按合同规定条件在维修期满时或其后尽快将工程交给业主，除合理损耗外，为让工程师感到满意，承包人必须尽快完成本合同第2条中规定的在完工日尚未完成的工作（如果有），以及完成工程师在维护期间，或在维护期满后＿＿内，因工程师或工程师代表在维修期满前的检查而可能书面要求承包人完成的诸如修理、修正、再建、调整，以及修正缺陷和其他毛病等一切工作。

例37

All such work shall be carried out by the Contractor at his own expense if the necessity thereof shall, in the opinion of the Engineer, be due to the use of materials or workmanship not in accordance with the Contract, or to neglect or failure on the part of the Contractor to comply with any obligation, expressed or implied, on the Contractor's part under the contract. If, in the opinion of the Engineer, such necessity shall be due to any other cause, the value of such work shall be ascertained and paid for as if it were additional work.

〈阅读提示〉本例按照不同的原因所导致的毛病与缺陷，规定了费用的承担者。该条目句子结构同样非常复杂，短语与插入语使用较多。首句All such work shall be carried out...采用了被动语态，让人感觉不带个人主观色彩，体现了合同文本的客观真实可信。同时，被说明的对象All such work被放在主语的位置上，处于句子的前部，更能引起大家的注意。在if引导的条件状语从句中，由due to引出的短语均属形容词性质的短词，分别在句中作表语和定语，一般不引出状语。本条中还出现了虚拟语气as if it were additional work，表示一种假设。通常在英语合同中，很少使用虚拟语气的句子，一般只采用有条件的，符合逻辑推理的，能出现或产生真实结果的条件状语从句。

〈翻译要点〉

（1）本例第一句将条件从句if the necessity thereof shall...放置主句之后，以取得句式平衡，但在译为中文时，考虑到行为发生条件情况的严密性及中文行文逻辑，一般将状语从句提前翻译，“如果……，……”

（2）在本例中有三处插入语，应根据实际情况加以灵活处理；如in the opinion of the Engineer引导某一行为主体，通常可以提前，引导一主谓成分“工程师认为……，在工程师看来”；而... expressed or implied，只是obligation的补充说明，可以采用第二种方法，“合同义务（明示或默示不论）”

（3）英文合同属于正式文体，因而名词使用较多。本例中，the necessity shall be due to...即为典型例子。译成中文时，应充分考虑目标语行文规则习惯，其实在例文中，necessity指的就是all such work shall be carried out by the Contractor at his own expenses成立的必需条件，与if的用处相近，因而在翻译中未必需要明示。

（4）At one's expense：由某人负担费用

（5）neglect or failure意为“忽略、未能”，虽为近义，但其实后者涵盖前者，因而可直接译为“未能……”

〈参考译文〉

如工程师认为此种工作是因承包人使用的材料或工艺不符合合同的要求所致，或因承包人未履行其合同义务（明示或默示不论）所致，一切费用应由承包人承担。如工程师认为此种需要是其他原因所致，则因对此种工作进行估价，并按附加工程支付。

例38

If the Contractor shall fail to do any such work as aforesaid required by the Engineer, the Employer shall be entitled to employ and pay other persons to carry out the same and if such work is work which, in the opinion of the Engineer, the Contractor was liable to do at his own expense under the Contract, then all expenses consequent thereon or incidental thereto shall be recoverable from the Contractor by the Employer, or may be deducted by the Employer from any monies due or which may become due to the Contractor.

〈阅读提示〉本例主要就维修的费用和费用追偿的问题作了规定。语言上，本例采用了两个if引导的条件状语从句。在合同英语中，用来表述先规定条件然后确定权利的基本句型一般可以归纳为：If X, then Y shall be Z或If X, then Y shall do Z结构，这种由条件状语分句造成的法律英语长句的特征是法律英语句子结构的一个基本骨架。在合同英语中除了If...引导的条件状语分句外，还常常使用由whereas...，provided that...，where...，when...等引导的状语分句。本条目中，使用了中古英语词aforesaid，said（aforesaid）。aforesaid是said的复合词变体，二者用法相同，主要作定语和表语。这种用法明显的与普通英语的用法不同。而古英语thereon，thereto的使用语言显得更精练直观，提高了法律文本的正式程度。due在本条目中表示“到期的”、“应付（给）的”、“到期应付的”，通常只用作表语。

〈翻译要点〉

（1）介词／连词as在英文合同中用途极为广泛，如本例的as aforesaid required，另外还有as provided/stipulated等，均表示“依照……规定”

（2）aforesaid如上所述为英文合同中常见英文古体语，意思是as is said above/before，“上述的”；aforementioned，the said等都表示这一含义，以避免意义表述上的重复。

（3）be entitled to do/sth翻译为“有权利做……”或“有……的资格”，体现该权利为法律强制规定给予。类似的表达有be authorized to do, reserve the right to do等。

（4）recoverable：可以重新获得的；在本例中与expense搭配，则译为“追偿”，这一说法是法律术语。

（5）all expenses...shall be recoverable from the Contractor by the Employer, ...or may be deducted by the Employer from...中，因为两分句逻辑主语一致，可将整体主谓结构转化为主动形式，避免重复，即“业主应向承包人追偿……，或从……中扣除”。

〈参考译文〉

如承包商未完成工程师要求的上述此种工作，业主有权雇佣他人完成，如工程师认为，按合同规定此工作本应由承包人自费完成，业主应向承包人追偿由此发生的一切费用或间接费用，或从应付或可能应付给承包人的任何款项中予以扣除。

6.14　工程计量条款

工程计量条款（Engineering Quantities）是土木工程合同的特殊条款，从广义上可以看作合同的特殊形式的数量条款。事实上，与普通货物合同的数量条款相比，工程计量条款无论在文字表达还是在数量规定方面，均相差甚远。工程计量指以物理计量单位或自然计量单位表示的各个具体分部分项工程细目的数量，是施工企业编制施工作业计划、合理安排施工进度、组织现场劳动力、材料以及机械的重要依据，也是编制工程形象进度统计报表、以及最后向业主结算工程价款的重要依据。

工程合同计量条款提出设计上的理论工程量，不过在工程实施过程中，常出现因现场情况而需更改设计方案引出的工程量更改计算。因此，实际计量中往往涉及大量的申请、审批手续和繁杂的计算工作。工程量计算的准确与否，直接影响工程造价的准确性、工程建设的投资和收益。

限于篇幅原因，本书不便将工程计量条款全文（通常为一本书，常常表现为《工程数量计算表》）展现在这里，而只能呈现有关工程计量规定的条款，以供初学者了解。

例39

The quantities set out in the Bill of Quantities are the estimated quantities of the work, but they are not to be taken as the actual and correct quantities of the Works to be executed by the Contractor in fulfillment of his obligations under the Contract.

〈阅读提示〉本例对承包人将完成的工程数量，包括预定的和实际将出现的，作了规定。在合同中规定工程数量的文件是the Bill of Quantities，简称B. Q. 单，通常独立印制成书，它是投标报价时计算标价的主要基础，也是承包商通过咨询工程师向业主核算工程款的重要依据。在语言上，不同的工程都有自己特定的专业术语，专业术语近乎行话，具有国际通用性及其特定的含义，与一般辞典上的含义常常有较大出入。因此要在制定合同的时候应专门去熟悉和理解，不能盲目用普通词语表达专业术语。

〈翻译要点〉

（1）Bill of Quantities是这类条款的关键词，对Quantities一词要增译，翻译为“工程数量计算表”，习惯称“工程数量表”或“工程量清单”，简称B. Q. 单，有的标书里称为“价格表”（Price Schedules）。

（2）set out表示display，这里就是“（清单上）开列”。

（3）they are not to be”表示“不应”，不可理解为“不是”。

（4）fulfill在此表示“实现”或“履行”，是较为正式的合同语词，强调合同一方具体履行合同义务。类似的词有perform，execute，implement，但前者表示合同双方应履行的责任和义务，而后两者均表示具体实施。

（5）obligations under the Contract是指obligations provided by the Contract，即“合同规定的义务”或“合同项下义务”。

〈参考译文〉

工程数量计算表所列的工程量为估计数量，不应视为是承包人履行合同项下义务所完成的实际和正确的工程量。

例40

The Engineer shall, except as otherwise stated, ascertain and determine by measurement the value in terms of the Contract of work done in accordance with the Contract. He shall, when he requires any part or parts of the Works to be measured, give notice to the Contractor's authorized agent or representative, who shall forthwith attend or send a qualified agent to assist the Engineer or the Engineer's Representative in making such measurement, and shall furnish all particulars required by either of them. Should the Contractor not attend, or neglect or omit to send such agent, then the measurement made by the Engineer or approved by him shall be taken to be the correct measurement of the work. For the purpose of measuring such permanent work as is to be measured by records and drawings, the Engineer's Representative shall prepare records and drawings month by month of such work and the Contractor, as and when called upon to do so in writing, shall, within_______days, attend to examine and agree such records and drawings with the Engineer's Representative and shall sign the same when so agreed. If the Contractor does not so attend to examine and agree such records and drawings, they shall be taken to be correct. If, after examination of such records and drawings, the Contractor does not agree the same or does not sign the same as agreed, they shall nevertheless be taken to be correct, unless the Contractor shall, within_______days of such examination, lodge with the Engineer's Representative, for decision by the Engineer, notice in writing of the respects in which such records and drawings are claimed by him to be incorrect.

〈阅读提示〉本例中的第一个词The Engineer不是一般意义上的“工程师”，而是业主方的最高技术代表，通常就是业主方的法人代表。在目前通行的国际工程项目建设方式中，围绕着工程项目建设活动的主体主要有三方，即业主方、工程咨询方（包括设计）和承包方（包括供应商），他们在相关的法规约束下，构成了相互制约的合同关系，即形成俗称的三角合同方式。在这种关系中，业主（“工程师”）对工程项目的造价、质量、工期往往无暇具体过问，因而需借助“工程师代表”（the Engineer's Representative）、即工程设计咨询方的专业技术人员对项目进行具体设计和管理。

本条目中的as有三个不同用法，当用于except as otherwise provided结构，表示“除非本文／某条款另有规定”；当用在as provide，stipulate，set forth，prescribe中，含义为“依照某规定”；另外，为避免误解和歧义，常用such...as作关系代词，引导从句，把所修饰的词或短语放在such和as之间来明确含义，例如本条就用such permanent work as对“永久性工程”进行限定。

本条目包含三个条件从句，其中should引导的从句属于非真实条件句，即虚拟语气，表示该条件发生的可能性很小，也就是说是当事人不希望出现的不利情况。而if引导的条件从句，往往表示只要某情况出现就该如何。

〈翻译要点〉

（1）when he requires any part所引导的并非时间状语从句，而是相当于in the event that/ on condition that的“假定”含义，这种用法仅出现在在法律文件中。

（2）文中大多数定语从句为限制性，可以进行合译；但在第二句representative, who shall forthwith... them中，因其与主句联系并不十分紧密，加上从句长且复杂，所以采取分译效果较好，重复“工程师或其代表”。

（3）should the Contractor not attend是省去了if的倒装句，翻译时应为“如承包人不……”。

（4）unless含义为“除非（否则）”，引导从句时，常放在句末，但在翻译成中文时常置于主句前。

（5）the Contractor shall, within______days of such examination, lodge with the Engineer's Representative, for decision by the Engineer, notice in writing中，within引导的是时间状语，for引导的是目的状语，翻译时可将目的状语置后，译作“承包人应该在检查结束……天内，向工程师代表提出书面通知……由工程师做出决定。”

（6）particulars在技术文件及合同中为“详细资料”。

〈参考译文〉

除非另有规定，工程师应计量并决定按合同进行的工程量的价值。如果工程师要对某部分工程进行计量，应通知承包人授权的代理人或代表。代理人或代表应立即参加或派一名有资格的代理人帮助工程师或其代表进行计量，并提供所有工程师或其代表要求的详细情况。如果承包人未参加或未派代理人参加，则工程师进行的计量或他同意的计量被视作对工程量的正确计量。如果计量永久性工程时需要记录和图纸，工程师代表应按月准备记录和图纸。如果承包人被书面要求，应在××天内参与检查这些记录和图纸，并决定是否同意工程师代表准备的记录和图纸，如果同意应签字。如果承包人不参加检查，记录和图纸则被视作是正确的。检查完毕后，承包人应在××天内书面通知工程师代表哪一部分记录和图纸他认为不正确，由工程师作出决定，否则即使承包人不同意或不签字，记录和图纸也被视作是正确的。

【思考与练习】

一、思考题

1．CIF条款中，货物在装运港越过船舷后，货物所有权该属于谁？

2．如何在销售条款中约定产品的销售方式？

3．在以远期信用证为付款条件下，对出口商而言可能会存在怎样的风险？

4．在成套设备合同和工程承包合同中的货币与汇率条款有什么作用？

5．为什么在合资企业合同中通常要就“税务、财务、审计条款”做出非常细致、严谨和规范的阐述？

6．技术转让条款通常出现在哪些合同中？技术转让条款通常包括哪几项内容？

7．知识产权条款具体涉及到哪些方面的内容？

8．作为劳动合同、聘用合同、工程承包合同或工程施工合同的重要内容，劳工条款中对于承包人所雇用的劳工一般作出哪些规定？

9．员工竞业禁止协议的内容相当于员工单方承诺或保证，其最大的特点是什么？

10．合同关系与劳动关系有什么不同？为什么在承包合同、服务协议、代理协议等文件中有时出现“不形成劳动关系的声明条款”？

11．在工程合同中，一般由哪一方对设备、材料和工艺发生的质量问题承担相应的责任？

12．临建工程及设备材料的所有权属于合同哪一方？

13．维修及缺陷条款通常出现在哪些合同里？

14．工程数量表是合同的组成部分吗？为什么？

二、练习题

请将下列条款翻译为中文。

1. However such transfer of title in the Goods will be without prejudice of Party A's right to refuse the Goods in case of non-conformity with the requirement of the contract.

2. The Joint Venture is permitted to set up inside and outside China the branches of marketing and maintenance services so as to promote product sales and offer post-sale service.

3. Drawee will accept and discount usance drafts drawn under this Credit. All charges are for buyers account, usance draft payable at sight basis.

4. Where the Contractor provides for payment in more than one currency, the proportions or amounts to be paid in foreign currencies in respect of Provisional Sum items shall be determined in accordance with the principles set forth in sub-clause (1) and (2) of this Clause as and when these sums are utilized in whole and in part in accordance with the provisions of Clause 58 and 59 hereof.

5. President shall, in the first three months of each fiscal year, direct to compile and make the balance sheet, profit and loss account and profit distribution plan of last year and submit all the aforesaid documents to Board of Directors to be examined and considered.

6. The design, production skills, technological process, examination and inspection methods, etc. of______provided by Party B must be complete and integrated, accurate, reliable, fit for the requirements of the business of JOINT VENTURE and keeping of the quality of products and ascertaining of the production capacity herein provided.

7. The Seller shall promise that the contracted goods soled to the Buyer will ot infringe any third party's intellectual property rights, including but not limited to patent. If the contracted goods sold to the Buyer by the Seller infringement any third party's intellectual property rights, the Seller shall indemnify the Buyer for any claim by the third party. The Seller shall assume full responsibility and be liable to the Buyer for all losses arising from the infringement, including but not limited to the compensation for the infringement, legal costs of the Buyer.

8. The Contractor shall at all times take reasonable precautions to prevent any unlawful, riotous or disorderly conduct by or amongst his employees and for the preservation of peace and protection of persons and property in the neighborhood of the Works against the same.

9. For each breach of this Article, the Employee shall pay liquidated damages to the Company for each violation equal to_____months of the Employee's monthly salary. Any claim made by the Company under this Article does not prejudice the Company's right to claim damages pursuant to Article _____hereunder.

10. The Owner shall be entitled at all reasonable times and at its own cost to inspect, examine and test the materials and workmanship of the Plant under construction. Such inspection, examination or testing if made shall not release the Contractor from any obligation under the Contract.

11. The Employer will assist the Contractor, where required, in obtaining clearance through the Customs of Constructional Plant, materials and other things required for the works.

12. The Contractor shall, if required by the Engineer in writing, search under the directions of the Engineer for the cause of any defect, imperfection of fault appearing during the process of the Works or in the period of Maintenance. Unless such defect, imperfection or fault shall be one for which the Contractor is liable under the Contract, the cost of the work carried out by the Contractor in searching as aforesaid shall be borne by the Employer.

13. The Works shall be measured net, notwithstanding any general or local custom, except wher e otherwise specifically described or prescribed in the Contract.


第7章　英文合同样本及评析

本章选取了目前我国涉外经济贸易活动中常见的十种英文合同样本，包括：来料加工合同、订单式合同、货物经销合同、信用证合同、海运提单合同、出口信贷合同、咨询服务合同、成套设备技术合同、招投标合同、合资企业合同。

本书前面的各章是从局部来观察和讨论英文合同的，目的是了解和掌握每一部分的法律条款内容和英语语言特点。本章将依据英文合同的样本实例，从合同法律内容、条款构成特点、语言及文体特点几方面对英文合同进行逐一评析，目的是让读者能够从感性上了解英文合同文本的全貌，引导读者去阅读、翻译和写作英文合同。

7.1　来料加工合同

〈合同样本〉

CONTRACT

For Business of Processing (Party B's Materials into Finished Products)

Ref. No. 95ck551

Date: November 29, 2009

Party A:　　　　　　　　　　　Party B:

An agreement is reached on this date between Party A and Party B on the following business of processing Party B's materials into finished products according to the provisions of this contract.

1. Materials (and findings, if any) to be supplied to Party A by Party B, at Party B's expense, freight and insurance also to be borne by Party B.
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Shipment Date: 　　　　　　Destination (for materials):

2. Finished products to be supplied to Party B by Party A:
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Shipment date
 (Subject to materials for processing arriving at Shanghai not later than...): April 10, 2010.


Insurance
 (for material & the other materials during the period of processing):

Effected by Party A in China.


Payment:
 by 100% confirmed, irrevocable L/C to be available by sight draft, reaching Party B 30 days before the month of shipment, remaining valid for negotiation in China for further 15 days after the prescribed time of shipment, allowing transshipment and partial shipments.

Destination (for finished products): Frankfurt, L/C at sight.

For other terms & conditions: Please refer to the agreement signed on November 29, 2009...

Party B:　　　　　　　　　　　Party A:

General Terms and Conditions

(on the second page)

The agreement reached in this contract shall be subject to the following terms and conditions, unless otherwise agreed upon by Party A and Party B. In case of inconsistency of the terms and conditions between this contract and any form of order sent by Party B to Party A, the provisions of this contract shall prevail.

1. In case the materials for processing supplied in accordance with the provisions of the contract are found, upon inspection, short-delivered, damaged, or spoiled. Party B shall be responsible for the consequence.

2. Unless otherwise specified, Party B shall accept Party A's folding, packing, label, brand and stamp.

3. If custom-made designs, colors and brand according to Party B's specifications should be involved infringement of patent right, Party B shall be fully responsible for the consequence.

4. A reasonable tolerance in specifications should be allowed for the finished products.

5. Unless otherwise stipulated, payment in full of the processing charge is to be made against sight draft drawn under a Confirmed, Divisible and Assignable Letter of Credit without recourse established through a first class bank acceptable to Party A. The contract number and detailed description of the finished products should be shown in L/C. The amount and quantity in the L/C should be prefixed by the word "ABOUT".

6. Unless claims lodged against quality of the finished products are filed within 30 days after arrival of the goods at destination and supported by sufficient evidence, they will not be entertained. Claims in respect of matters within responsibility of insurance company and shipping company will not be considered or entertained by Party A.

7. In the event of force majeure or any other contingencies beyond Party A's control, Party A shall not be held responsible for late delivery or non-delivery of the finished products.

8. Party A is to cover insurance at invoice value plus 10% of the goods sold on CIF basis. If the goods after arrival at the port of destination are required to be transported to an inland city or some other ports, Party A will cover insurance up to that city or ports and Party B are to be responsible for payment of this additional premium.

9. All disputes in connection with this contract or the execution shall be settled by negotiation. In case no settlement can be reached the case under dispute shall then be submitted for arbitration to the Foreign Trade Arbitration Commission of the China Council for the Promotion of International Trade in Beijing in accordance with the "Provisional Rules of Procedures of the Foreign Trade Arbitration Commission of the China Council for the Promotion of International Trade". The decision by the Commission shall be accepted as final and binding upon both parties.

〈样本评析〉

这是一份服装行业的来料加工合同。服装行业属于劳动密集型行业，产品技术程度一般来说比机械、电子、化工等行业更低，所以这份服装来料加工合同的文本也显示出简便、实用的行业特点。

先看这份合同的约首，它显得与众不同：在编号和日期等辅助信息之后，立即就显示合同双方的签字栏，而其他绝大部分合同的签字栏都是在文本末尾。导言部分也很特别，已经包括了合同标的（on the following business of processing Party B's materials into finished products），也就是合同的具体商业目的。在其他合同里，这个标的不会出现在约首，而是单独成条。

合同共两页，第一页除了约首只有两个条款，即乙方提供给甲方什么原料，甲方又提供给乙方什么成品。这两个条款并没有使用文字叙述，而仅用表格术语显示。表格内与产品有关的只有三项：数量、品名及规格、包装。其中，第二条“成品”的规格部分略为复杂，加上了货号、样品、唛头。表格还有一栏为金额。

从法律内容构成看，这两个条款可视为合同常见条款，但与正式合同不同的是，这里的两个条款“原料”和“成品”里，另外包括了数量、品名、规格、包装、金额等项目，而这些内容在正式合同里会单独构成条款。此外，在第二条的“品名与规格”栏里，作者除了表明品名和规格以外，还加上了样本、标签等内容，这部分实际上已属于合同的特殊条款。但是，作者为了简便，并没有把特殊性的内容单独列出来形成特殊条款。

第二页是合同的“一般性条款”，全部使用正式英文语句写成。但是阅读后可以发现：真正属于普通意义上的一般性条款只限于第六条（索赔）、第七条（保险）、第九条（仲裁），其他几条实际上属于普通意义上的“特殊条款”。

由此可见，这份合同的确书写简便，充满行业特点。另外一方面，这可能是因为甲乙双方已经熟悉，早已有了贸易往来，所以对合同文本尽量简化。

7.2　订单式合同

〈合同样本〉
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〈样本评析〉

从法律意义上看，订单是一种简式合同，与我国对外贸易中通行的购货／销售确认书相似。本节选取的订单合同是2009年使用的新近文本，实际上是由买方下的购货订单，首页右上方的purchase order明确表明了这一点。

从文本形式看，这个订单合同简明扼要、非常实用。合同首部没有正式合同那种导语，仅仅以信函方式提供了买方的基本信息（公司名称、地址、电话、传真、订单编号、发出时间等），其中甚至连谁是卖方、谁是买方也未明确标出。不过，从首页上方的小方框可以看出，这个订单的接受者是中国宁波的一家五金工具公司（即供货方，或买方）。由此可以判断，订单中的买卖双方已经是比较熟悉的老关系了，因为如果是新建立的合同关系，一般说来，双方要签订正式的供货或销售合同。

从语言构成看，在合同过渡段，没有正式合同那种whereas...therefore...之类的用语，仅仅用Please accept our Purchase Order for supply of the following：就开始进入实质性内容。本订单第一页、第二页主要列出买方要采购的物品清单，第三页是合同条件，但有意思的是：买方在清单开始之前就把付款条件首先单独列出（Prices are CNF C5% in USD, Sidney, Australia，价格为：成本加运费加5％佣金，美元付款，至澳大利亚悉尼港）。注意：本合同中出现的价格术语CNF（首页第二行），实际上是合同起草人对传统术语C&F读音（C and F）的简化写法，并不规范，只是双方认同。规范的写法应该是：CFR。一般正式合同里，价格随其他条款一同出现在后面。

从语用方式看，第三页是合同条件以及双方负责人签字，就属性而言，基本上是合同常见条款。这部分的语言形式表现出买方与卖方较为熟悉而又实惠的态度，其中第一、第四、第五条均采用了“to be＋pp”的简易笔记式语言代替完整的句子。最后的签字栏里，更没有见到正式合同的措辞，仅仅用了Please sign and return这么随意的语词。

7.3　货物买卖合同

〈合同样本〉

CONTTRACT


Contract No.:
 DH101-GPA112-NO


Date:
 May 23, 2009


The Buyers:
 Evergreen industrial group


Address:
 101 Jiefang Road, Ningbo, Zhejiang, People's Republic of China


Post Code:
 315100


Fax No:
 86 0574 8734 2701　　　Telephone No: 86 0574 8734 2700


The Buyers:
 Zhejiang Good Hope Shipbuilding Co., Ltd.


Address:
 102 Caihe Road, Ningbo, Zhejiang, People's Republic of China


Post Code:
 315040


Fax No:
 0086 574 8777 0000　　　Telephone No: 0086 574 87770001






The Sellers:
 Ing. Per-Gjerdrum A/S


Address:
 P. O. Box 154 N-1359 Stockholm, Norway


Fax No:
 47 66 77 56 01　　　　　Telephone No: 47 66 77 56 00

This contract is made by and between the Buyers and the Sellers, whereby the Buyers agree to buy and the Sellers agree to sell the under mentioned com modity according to the terms and conditions stipulated below:

1. Name of the goods and its specification, quantity, unit price and total value:

[image: alt]


2. Country of Origin and Manufacturer: Norway/Ing. Per-Gjerdrum A/S

3. Time of Shipment: Before Nov 20th, 2009

4. Place of Shipment: Main European Port

5. Place of Destination: Ningbo Seaport, China

6. Shipping Mark:

The sellers shall mark on each package with fadeless paint the package number, gross weight, net weight, measurements, shipping mark and the words: "Keep away from moisture", "Handle with care", "This side up", etc. Or other generally adopted symbols. In the case of dangerous and/or poisonous cargo (es) and the generally adopted symbols shall be marked conspicuously on each package. The shipping mark shall be:


Hull No.:
 DH101


Contract No.:
 DH101-GPA112-NO

Zhejiang Good Hope ShipBuilding Co., Ltd.

7. Packing:

To be new worthy strong wooden case(s) or in container or in cartons as per international packing standard, suitable for long distance Sea/Air freight transportation/parcel post and change of climate, well protected against dampness, moisture, rust, shocks and rough handling, protected for a period of six months from date of shipment.

The Sellers shall be liable for any damage of the commodity and expenses occurred on account of improper packing and for any rust attributable to inadequate or improper protective measures taken by the Sellers in regard to the packing, in which case they shall rectify the transport damage and in case of corrosion, reimburse the Buyer for relating expenses incurred up to an amount the Seller would have incurred the remedial action been taken by himself at his premises.

It is Buyer's responsibility to check packing and preservation. In case Buyer becomes aware of damages of packing and preservation or period of preservation has been elapsed he shall inform Seller without undue delay; otherwise Seller is released from its warranty obligations.

With the engine package, the lifting device should be delivered which shall remain property of Seller and be returned DDU Seller's premises in due time after installation of the engine.





Following documents shall be enclosed in each package:

Detail packing list in 2 copies issued by the Manufacturers/Seller indicating the number, content, measurement, net and gross weight of each package.

8. Insurance:

To be covered by the Sellers for 110% of Delivered Goods Value.

9. Payment:

As per the Attachment 1 of this Contract.

10. Documents:

1) 3 original commercial invoice and 3 copies indicating sold to Evergreen industries group, indicating contract number, L/C number and shipping mark made out in details as per the related contract. The Sellers should supply an additional set of original commercial invoice to Zhejiang Good Hope Shipbuilding Co., Ltd.

2) Bill of Lading

2/3 sets of on board ocean bills of lading in original and copies marked "Fright prepaid" made out to order, blank endorsed, notifying Consignee, at place of destination specified in the contract.

3) 3 sets of packing list in original and 3 sets of copies indicating contract number, name of the commodity, package number, Net/Gross weight, measurement of packages issued by the Sellers/makers.

4) Insurance certificate covered all risks and war risks base on 110% of delivered goods value in three (3) copies.

5) Certificate of Quality and Quantity issued by the sellers.

6) Beneficiary's certificate certifying that the "IPPC" mark has been stamped on surface of wood package/crate/pallet by Heat treatment provider with proper reference and authorization of certified National Plant quarantine authorities/ protection organization of exporting country or region. The sample of the "IPPC" mark and number shall be showed on this Beneficiary's certificate.

7) Copy of telex/telefax to the buyers advising the shipment details including he name of the commodity, gross weight, ETA, ETD, etc. immediately within 3 working days after shipment is made.





In addition, the sellers should send the following documents directly to Zhejiang Good Hope Shipbuilding Co., Ltd. by express courier as soon as possible after shipment. Should the Sellers fail to do so, the Sellers shall bear the penalty for the delay of Chinese Custom's Declaration and Demurrage which the Buyers pay to the cargo Agency.

A) 1 original commercial invoice

B) 1 original of the packing list

C) 1/3 sets of on board ocean bills of lading in original

D) Beneficiary's certificate certifying that the "IPPC" mark has been stamped on surface of wood package/crate/pallet by Heat treatment provider with proper reference and authorization of certified National Plant quarantine authorities/protection organization of exporting country or region. The sample of the "IPPC" mark and number shall be showed on this Beneficiary's certificate.

11. Shipment:

CIF Terms

The Sellers shall ship the commodity from the port of shipment within the shipment time for shipment to the port of destination. Transshipment is not allowed. Partial shipment is not allowed. The contacted commodity shall not be carried by a vessel flying the flag of country which the Buyers cannot accept.

12. Inspection and claims:

a. Under the presence of the classification society's representative Seller will carry out an Acceptance Test Run of the engine on its test bed to verity the data as specified in this contract. Seller has to inform Buyer about the date of this Acceptance Test Run twenty days in advance and to provide a corresponding testing program. Buyer is entitled to attend the Acceptance Test Run at his own expense.

Seller shall issue a test certificate. To the extent not covered by the test, Manufacturer shall, before making delivery, make a precise and comprehensive inspection of the goods as regards their quality, quantity and weight and issue a Certificate certifying that the goods are in conformity with stipulations of this Contract.

b. Within 30 days after arrival of the goods at the port of destination, the buyer shall apply to Ningbo Import & Export Commodity Inspection & Guarantee Bureau of P. R. China for the final inspection of the goods in respect of their quality, quantity and weight. If any discrepancies are found by the inspection bureau regarding the quality, quantity and weight expect for which the Seller is responsible, the buyers shall have right to claim rectification against the sellers on the strength of the inspection bureau.

c. Any and claims shall be regarded as accepted if the sellers fail to reply within 30 days after receipt of the Buyers' claim.

13. Settlement of Claims:

In case a claim is lodged by the Buyers within the period of claim as stipulated in clause 12 of this Contract, which is based on failures in design, workmanship or material, the Sellers shall settle the claim by:

Repair or replace the defective goods with new ones which conform to the specifications, quality and performance as stipulated in this contract and bear all expenses incurred for repair/replacement incl. dispatch, as well as reasonable costs of removal and installation of Equipment, further, if under consideration of the individual case this can be reasonably demanded, the costs of necessary services of his mechanics and assistants. The guarantee period of repair or replacement goods shall also be 13 months as specified in clause 14 of this Contract from the date on which the new-built ship be delivered to the ship owner or 26 months counting from the date on which the commodity arrives at the port of destination, whichever is earlier. In case the defective goods are found, the Seller must replace it within 30 days after receiving the Buyers' written notice, unless the nature of the defect acquires some longer period. Buyers shall give Sellers necessary time and opportunity to remedy the Defect. If defects of deficiencies of the goods supplied under this Contract occur in the course of operation within the warranty period, the Seller shall immediately be informed by a telefax notice from shipyard or ship owner (or it's nominee) describing such defects or non-conformities.





If Seller is not successful in the repair or replacement of the same defective goods as described above after two attempts, the Seller will agree to one of the following:

a) The rejection of the defective goods and refund to the Buyer the value of the defective good rejected in the same currency as contracted herein and bear all direct losses and expenses in connection therewith including interest occurred, banking charges, freight, insurance premium, inspection charges, storage charges and all other necessary expenses required for the custom and protection of the rejected goods.

b) Devalue the defective goods according to the degree of inferiority, extent of damage and amount of direct losses suffered by the Buyers and Endusers.

14. Guarantee of Quality:

The Sellers guarantee that the commodity hereof is made of the best materials with first class workmanship, branded new and unused and complies at the time of delivery in all respects with the quality and specification stipulated in this Contract. The Seller further warrants that it shall remain free from defects attributable to failures in design, workmanship or material for a period of 26 months counting from the date on which the commodity arrives at the port of destination or 13 months counting from the date on which the new-built shall be delivered to the ship owner whichever comes earlier.

15. Force Majeure:

The Sellers shall not be held responsible for the delay in shipment or non-delivery of the goods due to Force Majeure, which might occur during the process of manufacturing or in the course of loading or transit. "Force Majeure" shall mean any cause beyond the reasonable control of either party, which prevents or impedes the due performance of this Contract and which by due diligence Seller is unable to avoid or overcome through its individual effort. Force Majeure shall include but shall not be limited to war, natural disasters, fire, riots, strike, lockout, and embargo. The Sellers shall advise the Buyers immediately of the occurrence mentioned above and within 14 days thereafter, the Sellers shall send by airmail to the Buyers for their acceptance a certificate of the incident issued by the Competent Government Authorities or chamber of Commerce where the incident occurs as evidence thereof. Under such circumstances the Sellers, however, are still under the obligation to take all necessary reasonable measures to hasten the delivery of the goods. In case the accident lasts for more than six weeks, the Buyers shall have the right to cancel this Contract.

16. Late Delivery:

Should the Sellers fail to make delivery on time as stipulated in this Contract, with exception of Force Majeure causes specified in Clause 15 of this Contract, the Buyers shall agree to postpone the delivery on condition that the Sellers agree to pay a penalty which shall deducted by the paying bank from the payment. The penalty, however, shall not exceed 5% of the total value of the goods involved in the late delivery. The rate of penalty is charged at 0.5% for every seven days, less than seven days should be counted as 7 days. In case the Sellers fail to make delivery 10 weeks later than the time of shipment stipulated in this contract, the Buyers shall have the right to cancel this Contract and the Sellers, in spite of the cancellation, shall still pay the aforesaid penalty to the Buyers without delay. The remedies provided hereunder constitute the full and final remedies available for delay.

17. Arbitration:

All disputes in connection with this Contract or the execution thereof shall be settled friendly through negotiations. In case no settlement can be reached, the case shall then be submitted for arbitration according to the Rules of Arbitration by the International Chamber of Commerce by three arbitrators appointed in accordance with said Rules. Proceedings and the award shall be in the English language. The Arbitration shall take place in Zurich, Switzerland and the decision of the Arbitration Committee shall be final and binding upon both parties, neither party shall seek recourse to a law court or other authorities to appeal for revision of the decision. Arbitration fee shall be borne by the losing party.

18. Effectiveness of This Contract:

The Contract shall come into force when signed by the three parties.

19. Limitation of Liability

Seller shall in no case be liable for any indirect, incidental or consequential damages including, but not limited to loss of profits, loss of revenue, cost of capital, damage which does not arise at Equipment itself and claims of third parties suffered or incurred by Buyer.

20. Note:

1) The attachment 1 to 5 of the Contract shall form an integral part of the Contract and have the same effectiveness as the Contract.

2) With the exception of what expressed and indicated in the Contract, the trade terms hereof are subject to ICC INCOTERMS 2000.

3) Any original document(s) made by rephotographic system, automated or computerized system or carton copied shall not be acceptable unless they are clearly marked as "ORIGINAL" and certified with signature in hand writing by authorized officers of the issuing company of corporation.

4) Stale bills of lading and Short Form of lading shall not be acceptable.

5) Attachments

Attachment 1: Additional Articles for Contract No. DH101-GPA112-NO.

Attachment 2: Technical Agreement.





The Contract is signed by three parties in three original.







	
Buyer:

	
Seller:




	　　
	



	Evergreen industries group
	Ing. Per-Gjerdrum A/S



	路长征
	Goldsmith Paul




Zhejiang Good Hope Shipbuilding Co., Ltd.

王宝才

〈样本评析〉

货物买卖合同是国际经济贸易中最通常、最基本的合同形式，这里指的是依据《联合国国际货物买卖合同公约》和《中华人民共和国涉外经济合同法》制定的正式书面合同文件。一般情况下，交易双方如果是初次建立贸易关系，都要签订正式的货物买卖合同。另外，双方即使过去有过贸易往来，但本次交易金额较大、或标的物技术要求较为复杂，也要签订正式合同。

从英语语言及文体角度看，本合同的语言属于正式文体，是英文合同书写及制作的常见格式。英文样本中，除了第1至第5条在表示货物名称、规格、数量等简要信息使用短语或单个术语外，从第6条以后的绝大多数条款均为完整的英文标准语句。

在文本构成方面，本合同按照“约首→常见条款→特殊条款→一般条款”的顺序排列的，这也是英文合同通常的书写模式。约首须写明签约双方的基本信息、以及在何时何地签署等。这个合同样本的约首已经是改进型的，它将双方的基本信息在导语前面单独列出，这样可以比传统模式提供更加详细的信息。

在合同正文部分，首先出现的是常见条款。第1条涉及货物名称、规格、价格、以及其他基本信息，传统上是在后面条款中逐一以正式文句写成，但是样本中却是以表格形式列出，显得随和，这多少表明双方曾经交往过。第2条至第5条与发货关系密切，原作者没有隔行写，让读者感觉这是一个整体。

从第6条以下，每一条款与下一条款都隔开一行，这是英文合同的通常写法。

第7条包装条款对本合同货物说明得非常详细，且多数是完整的句子，这与简易式合同是有区别的。第9条为付款条款，但没有直接写明如何付、付多少等细节，而是说根据合同附录执行。可以推测，这是一个数额较大、并且付款手续较为复杂的高技术产品合同。第10条为单据条款。单据是外贸业务过程中的常规内容，本合同列出了8条详尽规定，比一般的日用商品贸易合同复杂了许多，但仍属于常见条款。

在正文后面部分，出现了特殊条款和一般条款。第12条“检验与索赔”条款的索赔部分、第15条、第17条、第18条和第19条均属于一般条款；而第12条的“检验”部分、第14条“质量保证”和第16条款“延误交货”可以视作合同的特殊条款，因为它们是针对本合同的具体标的物制定的。如“检验”内容里规定，货物到达后目的地后，买方要确定接收和查验货物的时间、并将时间通知卖方，这说明标的物不是普通商品（普通商品只需海关查验即可），故而需要这样特殊的程序。一般货物合同里关于质量有一个“品质条款”，可是本合同第14条的规定超出一般的“质量条款”，提出了如何保证的事宜，可以视为合同的特殊条款。

7.4　信用证合同

〈合同样本一〉

不可撤销跟单信用证

中　国　银　行

新加坡分行

BANK OF CHINA

SINGAPORE

TELEGRAPHIC ADDRESS: CHUNGKUO

TELEX NO RS 23046 BK CHINA

SWIFT CODE: BKCHSGSGA
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〈样本一评析〉

信用证是目前世界上最通行的贸易付款方式之一，从法律角度看，也是一种特殊形式的合同。信用证是一种银行信用，是开证行承担第一性付款责任的书面文件；它又是一种自足文件，是不依附于买卖合同而存在的独立契约。

下列的第一个样本是传统形式的信用证，以单据面目出现（习惯称为“信开信用证”），目前仍然在不少国家和地区的贸易往来中使用。每个国家或地区制定的信用证形式不完全一致，但内容是基本一致的：以单据表格形式印制，首先一般是开证申请人、受益人、开证行、通知行及议付行的基本信息，接着是信用证编号、信用证性质、开证金额、有效期、付款方式、合同货物的信息和装运信息等。下半部分是付款所要求的各种货物单据、提示单据的时间、以及开证行提请注意的有关事项。

从合同角度看，那些表格里的信息是必须要填写的，属于合同一般条款和常见条款，而最后开证行提醒注意的有关事项属于特殊条款，即根据需要添加，多少不论。

从英语语言的角度看，这种合同几乎都是由短语和单个专业词语构成（除了最后两部分的注意事项），因而进行阅读、翻译和写作都比较容易。但是，掌握信用证的难点并不在于它的行文中是否存在长句或难句，而是在于它所要求的内容的具体性和准确性。制作或起草信用证，都是以合同、发票、提单等主要单据为依据，要求“单单一致”，“单证一致”，如果达不到两个“一致”，信用证就失效，即使英语句子写得再漂亮也没有意义。所以，我们在阅读、翻译或起草信用证的时候，必须格外细心，使内容准确具体。例如，在样本一的后半部分里，开证行对货物的规格以及配套设备也作了详尽说明：品牌（“Golden Star”Brand）、型号（Model SG374）、制式（PAL/BG System）、适用电压（220V, 50 HZ）、两相插头（Two Round Pin Plug）、遥控板（with Remote Control Unit）等。这些数据稍有误差，就可能引起很大的麻烦和损失。

〈合同样本二〉

05/11/02 18:06:41 Local Swift Acks-4833-000003

_______________　　　　　Insurance　　　　　Type　　　　　　and Transmission_______________

Notification (Transmission) of Original sent to SWIFT (ACK)

Network Delivery Status: Network Ack

Priority/Delivery: Normal

Message Input Reference: 1802 031206IOBANKNNATST2160078057

______________Message Header________________

Swift Input:　　FIN 700Issue of a Documentary Credit



	Sender:
	IOBANKNNATST


	
	INDIAN OVERSEAS BANK, HONG KONG


	
	(TSIM SHA TSUI)


	
	HONG KONG HK



	Receiver:
	BANKCNBJ300


	
	(SHANGHAI BRANCH)


	
	SHANGHAI CN




_____________Message Text________________

27: Sequence of Total

1/1

40A: Form of Documentary Credit

IRREVOCABLE

20: Documentary credit Number

C22354/TST/S

31C: Date of Issue

030414

31D: Date and Place of Expiry

030414 CHINA

51D: Applicant Bank - Name/Address

INDIAN OVERSEAS BANK

42, GRANVILLE ROAD, TSIM SHA TSUI

HONGKONG

50: Applicant

ATUC NAZSANALE CO., LTD.

7C, 3RD FLOOR, WING SGUN BLGD.,

NOS. 85A, BONHAM STRAND EAST,

HONGKONG

59: Beneficiary

PANTECH SHANGHAI INFORMATION SYSTEM CO., LTD.

11 FLOOR, 855 CHANGING ROAD,

SHANGHAI 200060, CHINA

32B: Currency Code Amount

Currency: USD (US DOLLAR)

Amount: # 48532, #

41D: Available With... By... Name/ Addr

ANY BANK

BY NEGOTIATION

42C: Drafts at...

SIGHT DRAWN ON LC OPENING BANK FOR

FULL INVOICE VALUE

42D: Drawee-Name and Address

INDIAN OVERSEAS BANK

TSIM SHA TSUI BRANCH

HONGKONG

43P: Partial Shipments

ALLOWED

43T: Transhipment

ALLOWED

44A: On Board/Disp/Taking Charge

SHANGHAI, CHINA

44B: For Transportation to

MOMBASA, KENYA

44C: Latest Date of Shipment

030228

45A: Descp of Goods and/or Services

14000DZS "SHA" BRAND MATHS SET

(ALL OTHER DETAIL AS PER BENEFICIARY S/C 03B0800331 SIGNED IN GUANGZHOU FAIR)

FOB SHANGHAI CHINA

46A: Documents Required

1. SIGNED COMMERCIAL INVOICES IN QUADRUPLICATE.

2. FULL SET OF CLEAN "ON BOARD" OCEAN BILLS OF LADING

CONSIGNED TO THE ORDER OF INDIAN OVERSEAS BANK, MARKED FREGHT COLLECT AND PAYABLE IN HONG KONG NOTIFY L/C APPLICANT AND SPECIFYING THE L/C NUMBER.

3. CERTIFICATE OF CHINA ORIGIN ISSUED BY ANY COMPETENT AUTHORITY IN TRIPLICATE.

4. PACKING LIST IN QUADRUPLICATE.

5. IMMEDIATELY AFTER SHIPMENT, BENEFICIARY SHOULD SEND SHIPMENT SAMPLES TO THE L/C APPLICANT BY COURIER SERVICE, BEENFICIARY'S CERTIFICATE IN COMPLIANCE TO THIS ALONG WITH THE RELATIVE COURIER RECEIPT SHOULD ACCOMPANY THE ORIGINAL DOCUMENTS FOR NEGTIATION.

47A: Additional Conditions

1. SHIPMENT SHOULD BE EFFECTED BY "DELMAS LINES/M. O. S. K. LINES" ONLY. BILL OF LADING TO EVIDENCE THIS.

2. SHIPMENT SHOULD BE EFFECTED IN TWO LOTS OF 7800DZS, EACH WITH CAP OF 15-20 DAYS IN EACH SHIPMENT ONLY, BY 20'FCL.. B/L TO EVIDENCE THIS.

3. GOODS TO BE DELIVEREDAT DESTINATION ONLY ON SUBMISSION OF ORIGINAL BILLS OF LADING. B/L TO EVIDENCE THIS.

4. FOR ANY DISCREPANT DOCUMENTS PRESENTED UNDER THIS L/C, A DISCREPANCY CHARGE OF USD 75.00 OR ITS EQUIVALENT WILL BE PAYABLE BY THE BENEFICIARY.

71B: Charges

ALL CHARGES OUTSIDE HONGKONG INCLUDING THOSE OF THE REIMBURSING BANK AND NEGOTIATION CHARGES ARE FOR THE ACCOUNT OF THE BENEFICIARY.

48: Period for Presentation

WITHIN 18 DAYS FROM THE DATE OF SHIPMENT BUT WITHINTHE VALIDITY OF THIS CREDIT.

49: Confirmation Instructions

WITHOUT

78: Instruc to Pay/ Accpt/ Negot Bnk

1. ADVISING CHARGES TO BE COLLECTED UPFRONT FROM BENEFICIARY BEFORE ADVISING.

2. ONE ADDITIONAL PHOTOCOPY OF ALL DOCUMENTS SHOULD BE SUBMITTED ALONG WITH THE DOCUMENTS.

3. FULL SET OF ORIGINAL DOCUMENTS SHOULD BESENT TO US IN ONE LOT BY COURIER SERVICE AT THE FOLL ADDRESS INDIAN OVERSEAS BANK, G/F 42 GRANVILLE ROAD TSIM SHA TSUI, KOWLOON, HONGKONG.

4. WE HEREBY ENGAGE WITH THE DRAWERS, ENDORSERS AND BONAFIDE HOLDERS OF THE DRAFTS DRAWN UNDER AND IN STRICT COMPLIANCE WITH THE TERMS OF CREDIT THAT SUCH DRAFTS WILL BE DULY HONURED ON PRESENTATION.

_____________Message Trailer______________

{MAC: BF028C77}

{HK: 7834AF45B366}

〈样本二评析〉

第二个信用证合同样本是目前国际经济贸易界最流行的SWIFT信用证，习惯称为“电开信用证”。SWIFT是Society for Worldwide Interbank Financial Telecommunications的简称，该协会成立于1973年，现有1000多家各国银行参加，通过自动化的国际金融电信网办理成员银行间的资金调拨、汇款结算、开立信用证、以及信用证项下的汇票业务和托收业务。我国的大多数专业银行都是该协会的成员。又因为SWIFT信用证的费用较低（平均只有电传的18％，电报的2.5％），安全性较高，自动化水平也高，所以越来越广泛地被世界各国采用。

SWIFT信用证的文本形式不同于传统的信用证，它不是通常的单据表格形式，而具有专门的标准化格式和统一要求。开具信用证时有一套代号（MT700, MT701），使用这套代号开立信用证，实际上就是承认和接受UCP500（国际商会1993年制订的《跟单信用证统一惯例5:00号出版物》。此外，如需修改信用证，则必须采用相应的MT707标准格式。

从英文语言角度看，这种新格式较传统格式而言，除了在编号、日期、地点等最基本信息沿用名词短语之外，其余大部分条款则采用较为完整的英文语句，这提供了更加详细和准确的信息，便于各方了解和掌握信用证的动态。例如样本二里代号为50和59的条款，分别是开证申请人条款和受益人条款，与传统格式比较，这种新条款不仅提供了各方的名称，而且还提供了双方的详细住址，甚至邮政编码，这就达到了贸易合同中导语部分的准确性。

从文体编排上看，用三道横线区别了开证系统、开证人／受证人、信用证的正文、以及结尾处的信息，让读者一目了然。在时间的表达上，过去均采用英语的时间表达法（日／月／年，或月／日／年），而SWIFT信用证改为年／月／日表示法，符合世界大多数人的习惯；而且系统提供了开证的准确时间（时／分／秒），这方便了以后执行合同。

从合同内容看，每一条款都有固定的编号，有关人员一看便知道在谈什么；而且代号系统对每一条的字数均有具体限制，这就控制了信用证文本的总长度，使合同文件不至于太冗长。代号系统中还规定了必选条款和任选条款（即M类条款和O类条款），可以看作是合同一般／常见条款和合同特殊条款。如42C，42D，43P，43T，44A，44B，44C，47A，48，71B等就属于任选条款（特殊条款），为合同各方提供了选择的便利。

7.5　海运提单合同

〈合同样本〉

BILL OF LADING-SAM-SINO-AM MARINE CO, NEW YORK NVOTT
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PARTICULARS FURNISHEDBY SHIPPER
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These commodities licensed by US for ultimate-destination CHINA.

Diversion contrary to US law prohibited.

[image: alt]


Received by CARRIER for shipment between port of loading and port of discharge, and for arrangement or procurement of pre-carriage from place of receipt and on-carriage to place of delivery, where state above, the goods as specified above in apparent good order and condition unless otherwise stated. The goods to be delivered at the above mentioned port of discharge or place of delivery, whichever IN WITNESS WHEREOF three (3) Bills of lading have been signed, not otherwise stated above, one of which being accomplished the others shall be void.





DESCRIPTION: Pre-Engineered Steel Building

Including Insulation & Accessories 5304m2


CORRESPONDING BANK: Bank American International

201 S. Biscayne Blvd. 28th Fl.

Miami, Florida 33131





TOTAL DUE: F. O. B. San Francisco, California USA

$290,890,00 US Dollars

SIGNED:





Ronald R. Fitts, President

Fitts International Inc.

15 Broad St. Charleston, S, C. 29401

〈样本评析〉

海运提单（Ocean/Marine Bill of lading），简称提单，其法律性质不同于其他单证（如：装箱单、原产地证书、检验单等），它是一种特殊形式的物流运输合同。根据《中华人民共和国海商法》，它是指用以证明海上货物运输合同和货物已经由承运人接收或装船，以及承运人保证据以交付货物的单证。国际上约束海运提单的《汉堡规则》对提单的定义是：“提单是指证明海上运输合同和货物由承运人接管和装载，以及承运人保证凭以交付货物的单据。”

这个样本是最常见的提单形式之一，基本上是一套表格，仅在中间和最后部分有极少量的文字说明。表格由三部分组成，第一部分最大，填写发货人与承运人的基本信息、合同编号、出口方式、提单编号、起运地和目的地、装运港和卸货港、以及船舶名称和航次等。第二部分是由发货人提供的货物细节。第三部分是运费价目表，以及本提单签发的地点、时间和编号。从语言角度看，表格部分的文字全部由专业名词构成，填写简便，对语言水平要求不高，但要求填写人非常细心。

在本提单的文字部分里，第一个表格之后的指示语PARTICULARS FURNISHEDBY SHIPPER也是名词短语，但是在第二个表格之后的指示语These commodities licensed by US for ultimate-destination CHINA和Diversion contrary to US law prohibited实际上已经不是名词短语，而是经缩写的英文语句了。第一句的完整形式应该是：These commodities have been licensed by US for ultimate-destination CHINA，第二句的完整形式应该是：Diversion contrary to US law shall be prohibited。

在第三个表格之后还有二段文字，第一段的主要意思是：接受了货物，将从装运港运至卸货港，共签署有3份提单正本，以上未另说明，使用一份提单提货后其余2份单据即作废，特此证明。这部分的文字的前半部分也不是标准语句，而是经缩写的简便句子，其后半部分whichever IN WITNESS WHEREOF three (3) Bills of lading have been signed, not otherwise stated above, one of which being accomplished the others shall be void才出现二个标准语句。第二段的意思是货物名称、结算银行以及签字人。

7.6　出口信贷合同
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BETWEEN:

_____________a corporation duly organized and existing under the laws of the Republic of_____________having its registered office located at _____________

Represented by Mr [　　　], duly authorized for the purposes hereof, (hereinafter the "Borrower") On the one part

AND

_____________, a bank registered in_____________

Represented by Mr [　　　],

(hereinafter the "Lender") On the second part

WHEREAS

1. On_____________the Buyer concluded with_____________International Trading Co. Ltd (hereinafter the "Supplier" as defined in greater detail in Section 1 below) an export contract No._____________for the supply of equipment, materials, spare parts for the construction of a steel plant located in the free zone (hereinafter the "Export Contract").

The price of the Export Contract (hereinafter the "Contract Price"), in a total amount of USD_____________is broken down as follows:

—Equipment and Materials: USD _____________

—Installation Expense and Freight: USD _____________





2. The terms of payment of the Contract Price are the following:

—15% of the contract Price (i. e. USD_____________) shall be paid as down payment directly to the Supplier within a month after the signing date of the Export Contract;

—the balance representing 85% of the Contract Price (i. e. USD _____________) shall be paid to the Supplier or the Borrower as per Section 2. 2 through disburse ments under this SINGSURE Buyer credit Agreement according to the terms of payment provided in the Export Contract.

—the Borrower has requested the Lender to make available to it a buyer credit facility on the terms and conditions set forth below for the financing of 85% (eighty five per cent) of the Eligible SINOSURE Portion of the Export Contract (i. e. for a maximum amount in principal of USD_____________(US Dollars _____________)

IT HAS THEREFORE BEEN AGREED AS FOLLOWS:


SECTION 1
 DEFINITIONS

For the purposes hereof, the following terms, where capitalized, shall have the following meaning:

Agreement:

the present SINOSURE Buyer credit Agreement, including its Schedules as well as later amendments thereto, if any;


Banking Day
 (For day-to-day manage-ment: Disbursements, payment dates of fees and intermediate interest, Payment Dates of principal or interest):

any day when the central offices of banks are open for all types of business for the entire day in Paris, New York, and London, Saturdays and Sundays excluded;

Borrower Disbursement Request

a disbursement request to be issued and signed by an authorized representative of the Borrower as per the form attached hereto as Schedule 8, and remitted by the Borrower to the Lender for each Disbursement;

Buyer:

_____________Ltd.;

Credit Documents:

the Agreement, the Guarantee, the Promissory Notes (if any), the SINOSURE Insurance Policy and any document designated as such by the Lender;

Credit Facility:

the maximum amount in principal as determined by Section 2 available for Disbursement by the Borrower under the present Agreement;

Contract Price:

the amount of the Export Contract as set forth in the recitals;

Disbursement:

a payment pursuant to Section 4;

Disbursement Date:

a date on which a Disbursement is made in accordance with this Agreement;

Eligible SINOSURE Portion:

the part of the goods and services of Chinese origin supplied to implement the Export Contract and goods and ervices including freight and insurance of all kinds from other countries eligible by SINOSURE being understood that the goods and services of Chinese origin (Chinese Content as defined in the SINOSURE Insurance Policy) shall be not less than_____________% (_____________percent) of the Contract Price;

Event of default:

any of the events or circumstances described in Section 14;

Export Contract:

has the meaning given to it in the recitals hereof;

Final Disbursement Date:

the date falling 5 (five) years after the Repayment Starting Point;

Guarantee:

the first demand guarantee issued by the Guarantor and substantially in the form attached hereto as Schedule 3;

Guarantor:

_____________Bank;

Interest Period:

any period between a Payment Date (included) and the following Payment Date (excluded); however for any Disbursement the first Interest Period shall run from the date of this Disbursement (included) to the following Date of Payment (excluded);

Interest Rate:

the aggregate rate of the LIBOR for the relevant Interest Period plus the Margin as defined hereinafter;

LIBOR:

the rate per annum corresponding to the arithmetic mean (rounded upwards to four decimal places) of the offered rates quoted on the Telerate screen page 3750 for deposit in USD for a six month period at 11:00 a. m. (London time) 2 (two) Banking Days before each Disbursement or before each Interest Payment Date as notified by the Lender:

Margin:

_____________% p. a. (_____________per annum);

Material Adverse Effect:

the occurrence at any time from the date of this Agreement of any material change or changes in the financial situation, or business of the Borrower, which is reasonably likely to affect the capacity of the Borrower to satisfy its undertakings or obligations under the Agreement;

Outstanding Amount:

at any time the amount in principal of the Credit Facility disbursed and not repaid by the Borrower;

Overnight LIBOR:

at any date the London Inter Bank Offered Rate, that is the day of the rate at which the USD is offered to prime banks on the London Inter Bank Market and published by British Bankers Association (BBA) at 11:00 am (London time) on TELERATE page 3750 or any other page for substitution;

Payment Date:

during the Preliminary Period, (i) any of the dates calculated every six (6) months back from the Repaynent Starting point;

during the Repayment Period, any of the dates calculated every six (6) months from the Repayment Starting Point;

Preliminary Period:

the period from the date of the first Disbursement (included) to the date of the Repayment Starting Point (excluded);

Promissory Note(s):

the note (s) referred to in Section 5, substantially in the form attached hereto as Schedule 2 and signed by the Borrower;

Repayment Period:

the period from the date of the Repayment Starting Point (included) to the last Payment Date, such period being of months from the Repayment Starting Point;

Repayment Starting Point:

M＋_____________months (Mbeing the effectiveness of the Agreement);

SINOSURE:

China Export & Credit Insurance Corporation, the Chinese ECA;

SINOSURE Insurance Policy:

the insurance policy in respect of he Agreement to be issued by SINOSURE for the benefit of the Lender, in form and substance satisfactory for the latter;

Supplier:

International Trading Co. Ltd a corporation duly organized and existing under the laws of the People's Republic of China, having its registered office located at China;

Supplier Disbursement Request:

a disbursement request to be issued and signed by an authorized representative of the Supplier as per the form attached hereto as Schedule 7, and remitted by the Supplier to the Lender for each Disbursement;

USD or U. S. Dollar (9):

the lawful currency of the United States of America.


SECTION 2
 AMOUNT OF THE BUYER CREDIT AGREEMENT

The Lender shall make available to the Borrower, under the terms and conditions set forth herein, a Credit Facility in U. S Dollars for a total amount of USD_____________(U. S. Dollars)_____________) intended to finance 85% (eighty five percent), of the Eligible SINOSURE Portion of the Export Contract, after payment of any down payment by the Buyer to the Supplier.


SECTION 3
 CONDITIONS PREDEDENT FOR DISBURSEMENT

3.1 Conditions precedent to the first Disbursement

The Borrower may only draw under the Credit Facility in accordance with the terms set out in Section 4 [Disbursement-Borrower's instructions for Disbursement] below when all the following conditions have been fulfilled to the satisfaction of the Lender, within 60 (sixty) days following the execution hereof:

Receipt by the Lender of:

3.1.1 legal opinion by an independent legal counsel approved by the Lender, substantially in the form attached hereto as Schedule 4;

3.1.2 a Guarantee duly signed by the Guarantor, substantially in the form attached hereto as Schedule 3, with an authenticated sample of the signature of the authorized representative of the Guarantor;

3.1.3 a copy of the decisions of the relevant authorities of the Guarantor's country authorizing the Guarantor to issue the Guarantee and to acquire and transfer the USD required for the performance of its payment obligations under the Guarantee, if necessary;

3.1.4 a copy of the corporate decision (whether of the Borrower's Board Directors, if competent, or any other competent corporate body) of the Borrower authorizing the execution, delivery and performance of this Agreement and the terms and conditions hereof;

3.1.5 an authenticated sample of the signature of any authorized representative of the Borrower, authorized to sign the Agreement, the Promissory Notes (if any) and the Borrower Disbursement Requests together with the certified copy of the power of attorney;

3.2 Moreover, the Lender shall not be obliged to make any Disbursement unless it has received:

3.2.1 proof from the Supplier of payment on its account in the People' Republic of China of the down payment of 15% of the Contract Price;

3.2.1 the SINOSURE Insurance Policy for the benefit of the Lender under terms satisfactory and bearing no reservation;

3.3.3 the issuance of the SINOSURE Insurance Policy is subject to the remittance by the Lender to SINOSURE of a preliminary repayment schedule signed by the Borrower, the Guarantor (if required by SINOSURE) and the Lender. After execution of the present Agreement, and for the purpose of the issuance of the SINOSURE Insurance Policy only, the Lender shall issue a preliminary repayment schedule in the form attached hereto as Schedule 6 and bearing opposite each preliminary maturity date, the relevant amount in principal and the estimated amount of interest, being understood that such interest shall be determined on the basis of an estimated rate of interest as determined by the Lender at the date of execution of this Agreement.

3.3 Conditions precedent to each Disbursement (including the first Disbursement)

3.3.1 Prior to each Disbursement receipt by the Lender;

(i) from the Supplier of the corresponding documents described in Schedule 1 together with the relevant Supplier Disbursement Request duly signed by an authorized representative of the Supplier;

(ii) from the Borrower of the relevant Borrower Disbursement Request duly signed by an authorized representative of the Borrower;

3.3.2 the Guarantee remains in full force and effect;

3.3.3 the SINOSURE Insurance Policy remains in full force and the Lender shall not have received a written notice from SINOFURE requiring the Lender to suspend or terminate Disbursement hereunder;

3.3.4 payment at the due date by the Borrower ot the Lender of all amounts due under this Agreement;

3.3.5 on the Disbursement Date, no Event of Default has occurred.


SECTION 4
 DISBURSEMENT—INSTRUCTIONS FOR PAYMENT BY THE BORROWER

4.1 Any Disbursement may be made only by payments to the Supplier or the Lender. Therefore, the Borrower mandates the Lender to pay in his name and on his behalf:

4.1.1 (i) to the Supplier, up to 85% (eighty five percent) of the Eligible SINOSURE Portion, any amounts owed to the Supplier in accordance with the terms of Disbursement provided in Schedule 1 and against

(ii) the delivery by the Supplier to the Lender of the documents provided under same Schedule 1 together with the Supplier Disbursement Request and against

(iii) delivery by the Borrower of the Borrower Disbursement Request;

4.2 This mandate is irrevocable. Each Disbursement carried out by the Lender pursuant to this Section 4 shall result (immediately upon the making of such Disbursement) in an irrevocable undertaking of repayment, in accordance with the terms of this Agreement, in favour of the Lender by the Borrower for a principal amount equal to the amount of such Disbursement. The Borrower agrees that any Disbursement made in accordance with this Section 4 shall be deemed to have been made to and for the account of the Borrower and the Borrower waives all rights of protest that it may have to the contrary.

4.3 The Lender reserves the right to refuse any Disbursement of an amount less than USD 100,000.00 save for the final Disbursement under Section 4.1.1 above.

4.4 On any Disbursement the Lender shall inform the Borrower, the Buyer and Guarantor of the amount and date of the Disbursement within 5 (five) Banking Days after the Disbursement Date.

4.5 Verification by the Lender of the documents provided under Schedule 1 shall be limited to checking their compliance as defined under the Uniform Custom and practices for Documentary Credits published by the International Chamber of Commerce (at present Publication No. 600).

4.6 No Disbursement shall be made after the Final Disbursement Date.


SECTION 5
 REPAYMENT OF THE PRINCIPAL-INTEREST-PROMISSORY NOTES

5.1 Repayment of principal

Any Disbursement generates a right to repayment for the Lender.

Any Disbursement shall be repaid in 8 (eight) equal and consecutive six monthly installments, the first Payment Date arising six (6) months after the Repayment Starting Point. On the last Disbursement under the Credit Facility and no later than the Final Disbursement Date, the Lender will send to the Borrower with a copy to the Buyer and the Guarantor the schedule of repayment of principal in the form attached hereto as Schedule 6.

5.2 Interests

5.2.1 The claim of the Lender under any Disbursement shall carry interest from the date of such Disbursement and until the last Date of Payment.

The interest shall be calculated on the Outstanding Amount and on the exact number of days of any Interest Period calculated according to a year of 360 days. The interest shall be payable on the last day of each Interest Period.

5.2.2 During the Preliminary Period

The interest during this period shall be the Interest Rate as defined in Section 1.

In this case the interest shall be calculated on the basis of the 1, 2, 3, 4 and 5 month LIBOR rate according to the duration of the first Interest Period except in the event of an incomplete period (1) where the closest LIBOR rates shall be used to carry out an interpolation (2) according to banking practice.

The applicable LIBOR rate shall be the rate in force 2 (two) Banking Days prior to the first day of the relevant Interest Period (D-2). This rate shall be increased by________% per annum.

5.2.3 During the Repayment Period

The interest for the Repayment Period shall be the Interest Rate as defined in Section 1.

The Lender shall notify the Borrower with a copy to the Guarantor by fax, 8 (eight) Banking Days after the beginning of any Interest Period of the interest rate to be applied to the said Interest Period and the corresponding amount of interest due by the Borrower for such Interest Period.

The interests due during the Repayment Period shall be calculated on the outstanding Amount of the Credit facility remaining due at any time and will be payable at the same dates as the instalments of principal.

5.2.4 Events preventing the determination of the LIBOR

Where modifications arise affecting the determination of the LIBOR referred to in this Agreement or of any other rate which is substituted for it and in the event of disappearance of this rate or this rate and the substitution of arate of the same nature or equivalent, and in the event of modification affecting the organization publishing it, or in the conditions of publication the rate or rate arising out of this modification or substitution shall automatically apply.

5.3 Promissory Notes

5.3.1 The covenants of the Borrower to repay the amounts due in principal and the interest during the Repayment Period shall be materialized by Promissory Notes issued by the Borrower, to the benefit

With a view only to simplify the management of the Agreement, the Lender agrees not to request such Promissory Notes as a condition precedent to Disbursement under the Credit Facility.

5.3.2 All Promissory Notes shall be enforceable under French law and shall comply with French Law as regards form and content. The issuer shall, consequently, be subject to all the obligations arising out of this law. The Lender and holders of Promissory Notes are expressly exempted from protest.

5.4 Special provisions concerning Payment Dates

Any Payment Date which is not a Banking Day shall be postponed to the following Banking Day and shall entail no modification of the Following Payment Dates.

In such cases, the statement of interest shall be completed for the exact number of days of the modified Interest Period.

For the sake of simplicity, neither the Payment Dates nor the amounts of the Promissory Notes (if any) shall be modified but such notes shall be honoured at the postponed Payment Date in accordance with the provisions set forth hereinafter.


SECTION 6
 UNAVAILABILITY OF DEFENCES AGAIST THE LENDER

6.1 The Borrower acknowledges that its covenants under this Agreement, are independent and separate from the Export Contract and are not in any way conditional upon the Export Contract (including, without limitation, with respect to delivery or condition of any goods or services supplied under the Export Contract) or the condition of any party to the Export Contract (including, without limitation, in relation to its solvency) and that their performance may in case be affected by any difficulty which may arise in the relations between the Supplier and the Borrower under the Export Contract or for any other reason.

6.2 The Borrower waives the right to set off where it considers that it holds any claim against the Lender.


SECTION 7
 CREDIT INSUANCE PREMIUMS

The Borrower shall bear the cost of the credit insurance premium due to SINOSURE under the SINOSURE Insurance Policy that the Lender has underwritten in relation with this Agreement.


SECTION 8
 COMMITMENT FEE—ARRANGEMENT FEE

8.1 Commitment Fee

The Borrower shall pay the Lender, a commitment fee at a rate of________% per year (________percent per year).

It shall be calculated every 6 (six) months on the daily undrawn amount of the Credit Facility on the basis of the exact number of days in relation to a 360-day year, the first 6 (six) month period beginning on the date of execution of the Agreement.

It shall be payable every 6 (six) months in arrears, within 30 (thirty) days following the dispatch by the Lender to the Borrower of the relevant statement.

8.2 Arrangement Fee

The borrower shall pay the Lender a fixed arrangement fee amounting to USD________(US Dollars________).

It shall be payable in full within 30 days following the date of signature of the Agreement and before the first Disbursement, whichever occurs first, upon production by the Lender to the Borrower of the corresponding statement.


SECTION 9
 TAXES, DUTIES LEVIES—COSTS AND INCIDENTAL EXPENSES

9.1 Taxes

9.1.1 All taxes and other tax amounts (including, where applicable, any stamp duties and registration fees), payable in the Federal Republic of upon the signature and/or the performance of this Agreement and the documents related thereto shall be paid by the Borrower.

9.1.2 The Borrower agrees that all payments incumbent upon it under this Agreement, shall be made net of all taxes and withholdings. If the Borrower is required by law, tax treaty or regulation of any relevant revenues authority, to make a deduction or a withholding on the payments to be made pursuant to this Agreement the Borrower expressly agrees to increase the said payments in such a manner that after deduction of such taxes or withholdings, the Lender shall receive an amount in USD equal to the amount which they would have received in the absence of such a deduction.

9.2 Costs and Incidental Expenses

The Borrower agrees to pay directly or to reimburse the Lender upon first demand, all costs, expenses and fees incurred by the Lender up to a maximum amount of USD________(including travel and accommodation expenses, translation costs and transport and telecommunication fees and expenses of lawyers, consultants and experts) incurred by:

9.2.1 the preparation, negotiation, execution and implementation of this Agreement, its Schedules and any other document related thereto;

9.2.2 the monitoring of the Credit Facility, Guarantee, Promissory Notes (if any), legal opinions and any other document attached thereto;

9.2.3 any modification of this Agreement, Guarantee, Promissory Notes (if any), legal opinion or related thereto;

9.2.4 (a) the preservation by the Lender of its rights under this Agreement, Promissory Notes (if any), and any document related thereto; (b) the non-performance by the Borrower of its obligations under this Agreement, Promissory Notes (if any), and any document related thereto; (c) acceleration of the Outstanding Amount and (d) collection by the Lender of its claims.

9.3 Cash, Management Costs

The Borrower shall immediately pay to the Lender the various expenses and costs incurred by acceleration of all or part of the debt, in particular any possible loss which may result for the Lender, from the difference between the refinancing costs and the expected reinvestment rate on the money market for the expected funds concerned by acceleration.


SECTION 10
 REPRESENTATINS OF THE BORROWER

10.1 The Borrower represents that:

10.1.1 it has been duly incorporated in the form of... (legal form) under the Law of the Federal Republic of________;

10.1.2 pursuant to the law of the Federal Republic of and its Memorandum and Articles of Association, (a) it has been duly authorized pursuant to a resolution of (relevant corporate body) dated... to borrow and bind itself under this Agreement and Promissory Notes (if any) and (b) Mr... [and Mr... ] has [have] been duly authorized to execute this Agreement and Promissory Notes (if any);

10.1.3 it has obtained all permits, licenses, or authorizations required for the execution and performance of the Export Contract;

10.1.4 no stamp, registration or authorization whatever shall be required as regards this Agreement and promissory Notes (if any), (a) to ensure the validity of the obligations contained therein and (b) to produce such documents in evidence in the Federal Republic of________and to obtain their enforcement;

10.1.5 the Borrower has duly waived any immunity from jurisdiction, execution or enforcement which it enjoys at present or may enjoy;

10.1.6 the Borrower has validly submitted to the jurisdiction of an arbitration court for this Agreement.

10.2 The representations hereinabove shall be deemed renewed by the Borrower at each Payment Date.


SEDCTION 11
 COVENANTS OF THE BORROWER

The Borrower, until such time it is fully discharged by the Lender with respect to the terms of this Agreement, undertakes:

11.1 to maintain its company in good standing;

11.2 not to change its legal form, registered offices, corporate objects, or business without prior consent of SINOSURE and the Lender;

11.3 to comply with the applicable laws and regulations of its country, those which may enter into force subsequent to the execution of this Agreement where on-compliance could directly or indirectly affect the due performance of this Agreement and Promissory Notes (if any);

11.4 to inform the Lender promptly of:

11.4.1 the occurrence of any event likely to affect the accuracy of, or modify, the representations of the Borrower;

11.4.2 the occurrence of any event likely to constitute an event of acceleration;

11.4.3 any negotiations undertaken with any of its creditors with a view to postponing or restructuring any of its debts.

11.4.4 at its request, a certified copy of its up-to-date memorandum and articles of association as well as any other corporate document.


SECTION 12
 VOLUNTARY PREPAYMENT

The Borrower may prepay all or part of the Outstanding Amount, such prepayment concerning only an integral number of payments of principal and may be made only at an interest Payment Date. Amounts thus prepaid shall be applied in accordance with Section 18.


SECTION 13
 LATE INTEREST

13.1 Any amount payable by the Borrower under this Agreement shall automatically bear interest, from the date it is payable until its actual payment, at a rate equivalent to Overnight LIBOR increased by 5% (five percent) per year.

13.2 Where the payable amounts remain unpaid for an entire month, they shall bear interest at a rate equal to the monthly average of overnight LIBOR of the corresponding month increased by 5% (five percent) per year.

13.3 In the event of any modification affecting the determination of Overnight LIBOR, the disappearance of this rate or its substitution by another index of similar or equivalent nature for it, any modification affecting he organization publishing it, or in the conditions of its publication, the index resulting from such modification or such substitution shall be applied automatically.


SECTION 14
 SUSPENSION OF DISBURSEMENTS—ACCELERATION

14.1 Event of Default-Suspension of Disbursements and acceleration

14.1.1 The Borrower fails to pay at the due date the amount payable under this Agreement or Promissory Notes (if any);

14.1.2 A material representation made by the Guarantor in the Guarantee or a document supplied by the Guarantor under such representation is or becomes inaccurate or incomplete.

14.2 Suspension of Disbursements

In the event that:

14.2.1 The Export Contract is modified without prior consent of SINOSURE and of the Lender, suspended, terminated or rescinded, or any reason, or is subject of arbitrations or legal procedures;

14.2.2 The credit-insurance policy delivered by SINOSURE to the Lender is modified, suspended, terminated or rescinded.


SECTION 15
 CHANGE IN CIRCUMSTANCES

15.1 The provisions of this Agreement have been determined on the basis of economic, financial, legal, tax and monetary data available at the date of execution of this Agreement in the countries where the registered offices of the Lender and the Borrower are situated, or the countries through which payments are made, and the international economic and financial conditions at the same date.

15.2 Where, as a result of any new law or regulation, or any amendment or construction of such law or regulation by a relevant authority, whether such law, regulation or authority be French, European or foreign, it becomes illegal or impossible for the Lender to maintain their participation in this Agreement.


SECTION 16
 GUARANTEE

All payment obligations undertaken by the Borrower under this Agreement or Promissory Notes (if any) shall be irrevocably and unconditionally guaranteed by the Guarantor. For the purposes hereof, the Guarantor shall deliver to the Lender the Guarantee issued substantially in the form attached hereto as Schedule 3.


SECTION 17
 APPLICATION OF FUNDS RECEIVED BY THE LENDER

Any amount received by the Lender, for any reason, shall be applied in the following manner:

17.1 in priority, to the payment of arrears of whatever nature and beginning with costs and incidental expenses, fees, late interest, then payment of arrears of interest and principal in order of their payment dates, unless the Lender decides otherwise;

17.2 in the absence of arrears or where arrears have been settled as provided above, to any Outstanding Amounts under this Credit Facility, beginning with the most future payments of principal, the interest payments being recalculated to take such application into account, unless otherwise agreed between the parties.


SECTION 18
 CURRENCY OF PAYMENT—DOMICILE

18.1 All amounts due by the Borrower under this Agreement or Promissory Notes (if any) shall be paid in US Dollars on their date of payment, to the office of the Lender at Paris.

18.2 All payments under this Agreement or Promissory Notes (if any) shall be made in such a manner that the funds shall be available before 11 a. m. (eleven) (New York time) on their payment date.


SECTION 19
 MISCILLANEOUS

19.1 No-waiver


The failure by the Lender to exercise or the partial or late exercise of any rights hereunder shall not be deemed a waiver to such rights or exercise.

19.2 Severability


Where any provision of this Agreement is declared void or unenforceable by any court, the validity or the performance of any other provisions of this Agreement shall not be affected.

19.3 Modifications and amendments


Any modification of, or amendment to this Agreement shall be in writing and signed by the parties.

19.4 Schedules


The Schedules to this Agreement shall form an integral part of such Agreement.

19.5 Language


19.5.1 The language of this Agreement or its Schedules as well as any correspondence arising therefrom shall be English. Where translatioins into other languages are required the English version shall prevail.

19.5.2 Upon request by the Lender, any documents, authorizations or other not in English submitted to the Lender under this Agreement shall be accompanied by a translation by a sworn translator.

19.6 Assignment


19.6.1 The Borrower shall not assign any of its rights or transfer any of its obligations hereunder, without the prior written consent of the Lender.

19.6.2 In any case the Borrower will not incur any expense such as transfer fees, stamps taxes, document or similar costs and expenses in connection with such transfer of rights and obligations.


SECTION 20
 NOTICES

All notices by the Borrower and the Lender under this Agreement shall be given by, swift, fax confirmed by ordinary mail, overnight delivery mail, registered letter with recorded delivery, or hand delivery against receipt to the following addresses:

—for the Borrower:

Attention: [　　]

Fax:

E. mail:

-for the Guarantor:

-for the Lender:

Attention:

Fax:

Any change in address shall be communicated under the procedure provided in this section. Notices shall be in English.


SECTION 21
 APPLICABLE LAW—ARBITRATION

21.1 This Agreement shall be governed by French law.

21.2 Any disputes arising out of the validity, construction, or the performance of this Agreement which cannot be settled amicably shall be resolved in accordance with the Arbitration Rules of the International Chamber of Commerce by three arbitrators appointed pursuant to such Rules. Arbitration shall take place in Paris and shall be conducted in English.

21.3 The Borrower elects domicile at... where it may be duly served notices or any procedural documents.

21.4 The Borrower hereby waives any immunity from jurisdiction or execution that it enjoys or may enjoy.


SECTIOIN 22
 EFNTRY INTO EFFECT

This Agreement shall enter into effect on the day of its execution.

　　　　　　　　　　　　Executed at..........., on............



	＿＿＿＿＿＿＿＿＿＿
	＿＿＿＿＿＿＿＿＿＿



	For the Lender
	For the Borrower



	Name:
	Name:



	Title:
	Title:





SCHEDULE 1:


DOCUMENTS TO BE PRESENTED BY THE SUPPLIER TO THE LENDER AND TERMS AND CONDITIONS OF DISBURSEMENTS





SCHEDULE 2:

FORM OF PROMISSORY NOTE

〈样本评析〉

出口信贷业务的合同或协议有两类：一类是出口卖方信贷合同，是本国政府银行直接支持本国出口商的金融服务合同；另一类是出口买方信贷合同，是本国政府间接支持本国出口商的金融服务合同。

出口信贷业务在我国是1985年才开始接触的国际金融业务，这是由出口国政府支持的政策性的金融业务服务项目，目的是支持本国产品的出口。1996年我国政府支持的出口买方信贷开始发挥促进出口的显著作用。自此以后，我国越来越多的大型机电产品出口（包括船舶、电站、通信、交通、钢铁和铁路等产品或项目）都在积极申请利用政府支持的出口信贷服务。

从合同文本的内容方面看，出口卖方信贷合同和出口买方信贷合同大体相当，虽然也有不同之处。从条款的构成看，下列的贷款协议文本具备了英文合同条款的基本类型：

属于规定合同各方基本法律地位的一般性条款包括：约首或导言、第一条“定义”、第十条“声明”、第十五条“情势变迁”、第十六条“保证”、第十九条“其他事项”、第二十条“通知”、第二十一条“适应法律及仲裁”和第二十二条“生效”。可以发现，本协议文本中（除了导言之外）的二十二项条款里，一般性条款占据了八条，超过条款总数的三分之一。其中的第十五条“情势变迁”实际上相当于普通合同里的“不可抗力”条款，只是在信贷协议中稍加具体化。

属于规定合同金额、税收等内容的常见条款包括：第二条“买方信贷协议的金额”、第四条“补偿”、第五条“本金、利息、本票的偿付”、第七条“信用保险费”、第八条“承诺费、安排费”、第九条“税收、关税、成本及额外支出”、第十三条“迟付利息”、第十八条“付款货币及地点”。可以发现，常见条款占了全部二十二条中的八条，超出条款总数的三分之一。

属于本协议特殊意义的条款包括：第三条“补偿的前提条件”、第六条“不得将借款人作为被告”、第十一条“借款人约定事项”、第十二条“自愿提前偿付”、第十四条“暂停补偿”、第十七条“借款人所收资金的运用”。可以发现，本贷款协议的特殊条款实际只有六条，不到条款总数的三分之一。

通过上述的文本结构分析可，我们可以说：贷款协议或合同文本表面上看起来比普通货物贸易合同更复杂，但是就其合同条款的构成而言，并不比其他合同文本特殊。认识到这一点，就能帮助我们有信心去阅读、翻译和起草贷款合同或协议。

从文本语言来看，所有条款的语词和语句都显得非常正式，句子结构严密规范，是合同的典型文本之一。

7.7　咨询服务合同

〈合同样本〉

Contract For Consulting Services

No.:________

This contract is made on________day of the month of________, 20________in________, China by and between________(name of the client, hereinafter referred to as the "client") and________(name of XXX International Consultancy Firm, hereinafter referred to as the "Consultants").

Whereas the client intends to acquire the consulting services from the consultants to complete________(name of the project) and the consultants, having represented to the client that they have the required professional skills, personal and technical resources, agree to provide the services. Now therefore the two parties enter into this contract under the terms and conditions as follows:

1. Definitions

Unless otherwise stated in the contract, the following terms whenever used in this contract have the following meanings:

a) "Client" refers to________(name of the client).

b) "Consultant" refers to________(name of the consultants).

c) "Applicable law" refers to laws and other instruments having the force of law in the People's Republic of China.

d) "Contract" refers to this contract between the client and the consultants.

e) "Foreign Currency" refers to any currency other than the Renminbi hereinafter called RMB).

f) "Services" refers to the work to be performed by the consultants pursuant to the stipulations of this contract.

g) "Subcontract" refers to any entity to which the consultants subcontract any part of the services in accordance with the contract stipulations.

2. Applicable law and language

This contract, its meaning, interpretation and the relations between the parties shall be governed by the laws of the People's Republic of China.

This contract is written both in Chinese and English. For purposes of meaning or interpretation of the contract, the English language shall govern.

3. Location

The services shall be performed in Ningbo, China.

4. Notices

Any notice shall be in writing in English. Notices to either party shall be given at such address or address as such party shall specify from time to time by written notice to the other. In the absence of such notice to the contrary, notice to either party shall be properly addressed to:

_______________________________

_______________________________

_______________________________

(the client's address, telex number facsimile number and cable address)

_______________________________

_______________________________

_______________________________

(the consultant's address, telex number facsimile number and cable address)

Any notice shall be deemed to have been given or made when delivered in person or when sent to such party at the above address by mail, telex, cable or facsimile.

5. Taxes and duties

The consultants and its personnel shall be entirely responsible for all the corporate and personal income taxes and other impositions related thereto levied under the applicable laws of the People's Republic of China.

6. Commencement, Completion, Modification and Termination of the Contract

a) This contract shall come into force and effect 30 days after the signing of this contract.

If this contract has not become effective within 60 days, eitherparty may declare this contract to be null and void. In the event of such a declaration, neither party shall have any claim against the other party with respect hereto.

b) The consultants shall start carrying out the services two weeks after the effective date of the contract and shall complete their services within_________. And this contract shall terminate when the services have been completed and the last payment of the contract has been made, unless extended on the same conditions and terms agreed upon by the two parties hereto. Upon the termination of this contract, or upon expiration of this contract, all rights and obligations shall cease, but the termination of the contract shall not effect in any way the outstanding claims and liabilities existing between the two parties.

c) The contract shall be valid for_________. And this contract shall terminate when the services hayears from the date of signature and shall automatically cease to bein force upon the expiry of the validity of the contract.

d) No variation in or modification of the conditions and terms of the contract shall be made except by written amendment signed by the parties.

7. Obligations of the Consultants

a) The consultants shall perform the services and carry out their obligations hereunder with all due diligence, efficiency and economy, in accordance with generally accepted techniques, practices and consulting standards recognized by international professional bodies of consultation. The consultants shall at all times support and safeguard the client's legitimate interests in any dealings with Subconsultants or Third Party.

b) The consultants shall perform the services in accordance with the applicable laws of the People's Republic of China and respect relevant local customs.

c) The consultants shall not accept for their own benefit any trade commission, discount or any similar payment in connection with activities pursuant to this contract or to the services.

d) The consultants shall submit to "client" a progress report at the end of each month.

e) All work finished according to the contract must pass the examination and acceptance of the "client", or representative entrusted by the "client". The consultants shall undertake the responsibility concerning the amount, correctness and completeness of the work finished.

f) Without the authorization of the client, the consultants shall, under no circumstances, transfer liabilities they should bear.

8. Consultant Personnel

The consultants shall employ and provide such qualified and experienced personnel as are required to carry out the services.

a) The personnel and sub-consultants to be involved in the work of this contract must be approved by the client. The consultants shall submit to the client a copy of their biographical data and a copy of a satisfactory health certificate for review and approval.

b) Except as the client may otherwise agree, no changes shall be made in the personnel. If it is necessary to replace any of the personnel, the consultants shall provide as a replacement a person with qualifications and experience acceptable to the client. The consultants shall bear all additional travel and other costs arising out of any replacment.

9. Obligations of the client

a) The client shall make its best efforts to ensure that the government of the People's Republic of China shall provide the consultants, sub-consultants with work permit and such other documents as shall be necessary to enable them to perform the services in________, China; arrange for the personnel to be provided promptly with all necessary entry and exit visas, residence permits, exchange permits and any other documents required for their stay in China, and grant to the consultants and sub-consultants the privilege of bringing into China reasona ble amounts of foreign currency for the purpose of service and of withdrawing any such amount as may be earned therein by the personnel in the execution of contract according to the applicable laws.

b) In consideration of the services performed by the consultants under this contract, the client shall make to the consultants such payment and in such manner as specified in clause________of contract

c) the client shall keep the consultants, both during and after the term of the contract, fully and effectively indemnified against all losses, damage, injures, deaths, suffered by the consultants or any third party where such loss, damage, injures, or death is the result of a wrongful action, negligence or breach of contract of the client or its employees or agents.

10. Payment to the consultants

a) All the payments to be made by the client in connection with the contract shall be effected in U. S. Dollars by________through the Bank of China and (Name of the consultants' bank). All the banking charges incurred outside china shall be borne by the consultants.

b) Except as maybe otherwise agreed, the client shall not say any other expenditures, or the consultants shall not ask for any adjustment of total remuneration.

c) The total payments in respect of the services shall be paid by the client to the consultants in the following manner and proportions:

1) Within________days after the effective date of the contract and the arrival of the consultants at the service location, the first payment,________percent (%) of the total service remuneration shall be made by the client to the consultants.

2) The second payment________percent (%) of the total service remuneration shall be made by the client to the consultants within________days after the consultants have prepared and delivered service reports and other documents concerned which meet the requirements as specified in Appendix I to the contract and are examined and accepted by the client.

3) The final payment________percent (%) of the total remuneration shall be made only after the final report and final statement shall have been submitted by the consultants and approved as satisfactory by the client.

4) All payments under this contract shall be made to the credit of the account of the consultants with________(Name of the Bank).

11. Fairness and good faith

The parties undertake to act in good faith with respect to each other's rights under this contract and to adapt all reasonable measures to ensure the realization of the objectives of this contract. they hereby agree that it is their intention that this contract shall operate fairly between them and without detriment to the interest of either of them.

12. Settlement of disputes

a) The parties shall make their best efforts to settle amiably all disputes arising out of or in connection with this contract.

b) Any dispute between the parties, arising out of or in connection with this contrast with can not be settled amiably, may be submitted by either party to China International Economic and Trade Arbitration Commission for arbitration. The arbitration decision reached by arbitration shall be accepted by both parties as final and binding. The cost of arbitration shall be borne by the losing party.

In witness whereof, the Parties hereto have caused this contract to be signed in their respective names as of the day and year first above written.



	For the Client
	For the Consultants



	(signature)
	(signature)



	Title:
	Title:




〈样本评析〉

咨询业务属于国际服务类贸易，目前它的范围已经涉及提供科学技术、金融服务、工程项目的设计和监理、公共决策等广泛领域，其实际业务领域已经远远超出“咨询”的字面含义。

在以下这个咨询合同中，从条款构成看，这份咨询合同的约首或导言部分与其他英文合同基本一致；不过在整体上，本合同的大部分条款为规定双方基本法律地位的一般性条款，并且多数都放在合同前半部分：第一条“定义”，第二条“合同的适用法律及使用语言”，第三条“执行合同的地址”，第四条“通知”，第六条“合同的开始、完成、修改及终止”。在合同最后也出现两条一般性条款：第十一条“公正和信用”，第十二条“争议的解决”。除了第一条“定义”以外，第二条、第四条、第六条通常都是放在合同末尾的。

还有一个特点是本合同中一般性条款占的比例较大（7/12)，而更多的合同里常见条款和特殊条款所占比例较大。由此，可以判断：本合同涉及的咨询业务程序相对不太复杂；不然的话，常见条款和特殊条款会居多。

本合同的常见条款和特殊条款共有五条：第五条“税收”，第七条“咨询方的义务”，第八条“参加咨询的人员”，第九条“委托方的责任和义务”，第十条“对咨询方的支付”。值得注意的是：合同对双方的义务规定得较为具体详细，而对于付款的方式较为简单（只是提及通过银行分期付款，而没有普通货物贸易合同或成套设备合同所要求的各种货物凭证、单据等）。这部分特殊条款和常见条款（第五条）的位置均处于比较靠后的位置，这与其他普通合同是不同的。

7.8　成套设备技术合同

〈合同样本〉

Contract for Introduction

of

Complete Plant and Technology

This Contract is entered into and made in duplicate on (Date), in (Place),________between Corporation (hereinafter called Corporation), incorporated by the California Corporations Code and having its principal executive office in the city of________, USA, as PARTY OF THE FIRST PART and________Corporation, (hereinafter called Purchaser) as PARTY OF THE SECOND PART.

WITNESS THAT:

In consideration of the mutual covenants and Contracts herein contained, it is agreed by and between Corporation and Purchaser as follows:

1. DEFINITIONS

For the purpose of this Contract, the following terms shall have the meanings defined below:

Acceptance Test Manual

The Acceptance Test Manual shall be the document prepared by Corporation which will be used by Corporation and Purchaser for checking that the Equipment is in accordance with the Specifications and Approved Data.

System Pans

System Parts are those which are necessary to Corporation in the performance of this Contract and derived from Approved Data and shall include but not be limited to those parts which are manufactured by Corporation's suppliers. Notwithstanding the foregoing, mutually agreed simulated and modified equipment used in lieu of the foregoing shall be deemed to be System Parts.

Approved Data

Approved Data shall mean those drawings, data and other technical information which are relevant to the System, and which are necessary to Corporation in the performance of this Contract.

Associated Items

Associated Items shall mean those associated items and services specified in Exhibit C which is attached hereto and made a part hereof.

Deficiencies or Detects

Deficiencies or Defects shall mean those areas of the Equipment (configuration and performance) that fail to meet identified sections of the Acceptance Test Manual.

Effective Date

The Effective Date of this Contract shall be the date on which Corporation is authorized IO proceed with the work hereunder to Purchaser's account or the date on which the first payment is received by Corporation. The authorization to proceed referred to in the foregoing may be either a telex or letter from a duly authorized officer of Purchaser providing such authorization to proceed, or a copy of this Contract duly signed by both parties. The said Effective Date shall be construed as the date of the commencement of work hereunder.

Excusable Delay

Excusable Delay where the term is used in this Contract shall mean those causes of delay specifically identified in Article 7 hereof (Excusable Delay).

Proprietary Software

Proprietary Software shall mean any program or other information stored on tapes, discs, documents or other material, in machine readable or other form, which is the property of Corporation.

Site Acceptance

Site Acceptance shall mean the final acceptance of the Equipment carried out by the Purchaser at Purchaser's Facility in accordance with the Acceptance Test Manual.

Specification

Specification shall mean the document identified in Exhibit "A" hereto.

2. SUBJECT MATTER OF SALE

(a) Corporation shall sell to the Purchaser and the Purchaser shall purchase from Corporation the Equipment together with the Associated Items.

(b) The Equipment and Associated Items shall be in accordance with this Contract and the Specification.

(c) The Equipment shall have the capability to perform in accordance with the performance standards expressed in________, the extent that such standards are covered by the Specification and Approved Data and subject to the availability of all necessary drawings, data and other technical information.

(d) Corporation will prepare and submit to the Purchaser three draft copies of the Acceptance Test Manual not later than________. The schedule for review and approval of the Acceptance Test Manual is Contained in Exhibit B hereto.

(e) In the event of any conflict between the provisions of this Contract proper and those of the Exhibits hereto, the provisions of the Contract Proper shall govern. In the event of any conflict between the Acceptance Test Manual and the Specification or Approved Data, the Specification and Approved Data shall govern.

3. PRICE

The Total Purchase Price of the Equipment and Associated Items with All Risks transit insurance prepaid to Purchaser's Facility shall be________.

4. PAYMENT

(a) All amounts stated or referred to herein are in lawful money of________and all payments shall be made in lawful money of________by the Purchaser to Corporation at Corporation's Plant, unless Corporation otherwise directs by notice in writing to the Purchaser.

(b) The Purchaser agrees to pay Corporation the Total Purchase Price, as follows:

(c) The Purchaser shall, upon receipt of Corporation's respective invoices, there fove, pay to Corporation all amounts which become due by the Purchaser to Corporation hereunder, including without limitation an amount equal to the taxes and duties.

(d) If by reason of delay on the part of the Purchaser or Purchaser's agent or representative, any payments due to Corporation are not made in accordance with the agreed payment schedule, Corporation reserves the right to apply a late payment charge of one and one-half (1.1/2%) percent per month (19.56% per annum) on all overdue amounts and Purchaser agrees to promptly pay any such late payment charges which are properly due hereunder. In the event that one or more payments are delayed for sixty (60) days or more, Corporation shall have the right to stop all work under this Contract and shall also have the right to claim such period of work Stoppage and the effects thereof as excusable delay pursuant to Article 7 hereof (Excusable Delay). Purchaser agrees to reimburse Corporation for those additional reasonable costs incurred by Corporation resulting from such work stoppage (s) and restart (s). Should one or more payments by delayed for one hundred and twenty (120) days or more, this Contract may, at Corporation's option, be deemed to be cancelled under the provisions of paragraphs (b) through.

(e) of Article 23 hereof (Termination for Insolvency & Cancellation).

5. DELIVERY AND ACCEPTANCE

(a) Corporation shall give the Purchaser at least twenty-eight (28) days preliminary notice in writing and at least seven (7) days firm notice in writing of the date on which Corporation, proposes to offer the Equipment to the Purchaser for Plant Acceptance. The Purchaser shall have five (5) working days per week during a consecutive week period, being, a total of________working days, after said offer for Plant Acceptance within which to accomplish the tests laid down in the Acceptance Test Manual.

(b) In the event that Deficiencies in the Equipment become evident, such Deficiencies shall be corrected by Corporation either during the two days per week during which the Purchaser will not be testing or during the testing provided the corrective action does not impede or restrict the Purchaser in carrying out said tests. After correction, the Purchaser shall be afforded such additional time as may be agreed to repeat any unsuccessful tests to gether with any other tests necessary to confirm that said Deficiencies have been cleared and that previous successful tests have not been affected.

(c) Upon successful completion of the tests the Purchaser shall sign a Plant Acceptance Certificate evidencing such completion and listing any agreed Deficiencies to be corrected by Corporation within such period as may be agreed with the Purchaser.

(d) After the signing of the Plant Acceptance Certificate by the Purchaser, Corporation shall dismantle and pack the Equipment for surface shipment to Purchaser's Facility.

(e) Shipping arrangements between Corporation's plant and Purchaser's Facility will be made without undue delay by, or to the direction of,________who will be responsible for all costs of surface shipment and transportation of the Equipment and Deliverable Associated Items.

(f) The Purchaser shall have________consecutive days after being offered the Equipment for Site Acceptance within which to check and ensure that the Equipment will still accomplish the tests completed during Plant Acceptance.

(g) Corporation shall,as soon as practicable after the said check, and during said check to the extent that the Purchaser is not impeded or restricted in carrying out checking, correct any Deficiencies of which the Purchaser shall have notified the Corporation supervisor. After correction, the Purchaser shall be afforded such additional time as may be agreed to repeat any unsuccessful tests together with any other tests necessary to confirm that said Deficiencies have been cleared and that previous successful checking has not been affected.

(h) Upon completion of said check the Purchaser shall immediately sign a Site Acceptance Certificate evidencing such completion and listing any agreed Deficiencies to be corrected by Corporation within such a period as may be mutually agreed upon.

(i) Such Site Acceptance shall take place within a period of________weeks after the Effective Date as such period may be extended pursuant to Article 7 hereof (Excusable Delay). In the event the Purchaser shall use the Equipment for training, Site Acceptance shall be deemed to have occurred and the Site Acceptance Certificate shall be signed forthwith and shall be effective the date on which the Purchaser first used the Equipment for training.

(j) If re-calibration or reprogramming is needed to clear Deficiencies during Plant Acceptance testing or Site Acceptance testing, the latest available drawings, data, and other technical information relevant to the System shall be used if no additional delay or cost is involved. If additional delay or cost is involved, such drawings, data and other technical information shall only be used upon the written request of the Purchaser. The drawings, data and other technical information referred to in the foregoing or this paragraph shall become Approved Data by virtue of the execution of a Change order executed pursuant to Article 9 hereof (Changes).

6. TITLE AND RISK OF LOSS

Corporation shall retain title in and to the Equipment and Associated Items until payment in full of the Total Purchase Price. Notwithstanding the foregoing, risk of loss of or damage to the Equipment and deliverable Associated Items shall pass to the Purchaser at the time the Equipment and deliverable Associated Items are delivered Ex-Works (Per Incoterms 1990 Edition) Corporation's Plant.

7. EXCUSABLE DELAY

(a) Corporation shall not be in breach of any of its obligations under this Contract when failure to perform, or delay in performing, any obligation is due wholly or in part to act of God, act of the public enemy, war, civil commotion, insurrection, riot, embargo, fire, explosion, earthquake, lightning, flood or other major action of the elements, or other catastrophe, legislation, any act, order or regulation of' any governmental or other duly constituted authority, delay or failure of carriers, delay by the Purchaser or strike or other labor troubles, lack or shortage or delay in delivery of supplies, materials, accessories or equipment, or any other cause beyond Corporation's practical control. In the event of such failure or delay the time fixed for the performance by Corporation of any obligation whatsoever imposed in this Contract shall, at Corporation's option, be extended for a period not longer than the period during which any such cause and the effects thereof persist. However, Corporation shall use all reasonable efforts to minimize the effects of any Excusable Delay hereunder.

(b) Without limiting the generality of the provisions of the foregoing paragraph, the following causes shall be deemed to be causes of Excusable Delay. If Corporation shall not have received all the necessary Approved Data, provided however, that any such cause of delay is reasonably beyond Corporation's practical control and not occasioned by fault or negligence of Corporation.

(c) Corporation shall advise the Purchaser promptly of any anticipated or actual delay affecting Delivery or Site Acceptance together with any relevant detailed information and the anticipated extent of any such delay.

(d) Where the period of any Excusable Delay caused or introduced by Purchaser is at least one hundred and twenty (120) days and the Parties have not agreed within a further thirty (30) days period upon a revised basis for performing the obligations under this Contract, including the adjustment of the Total Purchase Price, then Corporation may thereupon by written notice cancel this Contract and such cancellation shall be deemed to have occurred pursuant to the provisions of paragraphs (b) through (e) of Article 23 hereof (Termination for Insolvency & Cancellation).

8. TAXES AND DUTIES

In addition to the Total Purchase Price to which reference is made in Article 3 hereof, the Purchaser shall also pay to Corporation all export brokerage fees and all sales, consumption, turnover, use, excise or similar taxes or duties levied by any taxing authority in—having jurisdiction under any present or future law, whether now or hereafter in force and effect, required to be paid by Corporation in connection with this Contract.

9. CHANGES

(a) After the date of this Contract no alterations shall be made to this Contract proper or to the Exhibits except by means of a Change order made pursuant to this Article except for alterations made pursuant to paragraphs of this Article.

(b) Every Change order shall be in writing and shall set forth in detail the effect of the alteration on the Specification, price, performance, design, acceptance dates and interchangeability of spare parts whether delivered or to be delivered or any other matter substantive to this Contract and shall be signed by the Purchaser and Corporation.

(c) Corporation may make such minor changes and corrections in the Specification as it may deem appropriate to correct defects or improve the Equipment; provided that such changes shall not adversely affect the Total Purchase Price, functional characteristics, performance, interchangeability of spare parts.

10. SPARE PARTS

(a) Corporation shall supply spare parts of Corporation's design or manufacture to the Purchaser for a period of ten (10) years from the date of Site Acceptance. Spare parts ordered by the Purchaser during the said ten-year period shall be supplied F. O. B. Corporation's plant or Corporation's then current commercial prices prevailing at the time of receipt of order, which prices shall be reasonable. Upon the expiry of said period and prior to disposing of any special tooling used to make spare parts of Corporation's design, Corporation shall notify the Purchaser in writing in order to permit the Purchaser to place orders there for.

11. PATENT INFRINGEMENT

(a) Subject to the conditions hereinafter set forth, Corporation will indemnify and protect the Purchaser against any payments made by Purchaser in discharge of its liability, excluding any liability for consequential or incidental damages as enumerated in Article 14 hereof (Limitation of Liability) resulting from any infringement or claim of any infringement of any American patent, but no other patent or rights, by the Equipment purchased hereunder, except that Corporation's only patent indemnity with respect to accessories, equipment or parts which are not manufactured exclusively to Corporation's detailed design shall be that specifically set forth in paragraph (b) hereof.

(b) Corporation shall only indemnify the Purchaser in respect of the infringement, or claim of any infringement, of patent by the accessories, equipment and parts not manufactured exclusively to Corporation's detailed design, but incorporated into the Equipment, in the same manner, to the same extent and with the same limitations as the respective manufacturers of such accessories, equipment and parts indemnify Corporation there for and provided, in each case, that the indemnity obtained by Corporation from the manufacturer shall be assignable to the Purchaser. Corporation shall use all reasonable efforts to obtain from its venders and suppliers the most favorable indemnity protection for the Purchaser hereunder.

(c) Corporation shall not be liable with respect to any actual or alleged infringement unless:

(i) Suit is commenced against the Purchaser for infringement or the Purchaser receives a written claim alleging infringement, and the Purchaser gives notice in writing to Corporation within ten (10) days after the receipt by the Purchaser of such written claim, as the case may be.

(ii) The Purchaser shall assist Corporation and shall use all diligent efforts, in full cooperation with Corporation, to reduce (otherwise than by non-use of the article in respect of which infringement is claimed) royalties, claims, damages and expenses involved and promptly furnishes to Corporation copies of all data, papers, records and other documents within the Purchaser's possession, material to resistance or defense against such claim or suit, and the Purchaser refrains from making any payment and from assuming any obligations, expenses, damages, costs or royalties for which Corporation may be asked to respond.

(iii) Corporation shall be enabled and entitled to conduct negotiations concerning, or defend any action in respect of, any claim or allegation and may choose to negotiate and defend either in its own name or that of the Purchaser.

12. INDEMNIFICATION

(a) The Purchaser and Corporation will remain employees of their respective companies for all purposes during the carrying out of activities under this Contract. Each party will carry Workmen's Compensation and Employers Liability Insurance with respect to their employees only.

(b) Purchaser will indemnify and hold Corporation, its officers, agents, servants and employees harmless from any and all loss, damage, liability, cost or expense which may be suffered or incurred by Purchaser or the officers, agents, servants or employees of Purchaser, arising out of the activities carried out by Corporation under this Contract, or the furnishing of services by Corporation for the Equipment, unless caused by the willful misconduct or gross negligence of Corporation, its officers, agents, servants or employees.

(c) Corporation will indemnify and hold the Purchaser, its officers, agents, servants and employees harmless from any and all loss, damage, liability, cost or expense which may be suffered or incurred by Corporation or its agents, servants or employees of Corporation, arising out of activities carried out by Purchaser under this Contract, or the furnishing of services by Purchaser for the Equipment unless caused by the willful misconduct or gross negligence of Purchaser, its officers, agents, servants or employees.

(d) In connection with the performance of this Contract, each party shall be responsible for damages caused by his fault to third parties whether by positive act, imprudence, neglect or want of skill.

13. WARRANTY

(a) In accordance with the provisions of this Article, Corporation warrants that the Equipment will be free of Defects in material and workmanship and from defects or faults in design, insofar as the Equipment fails to meet the requirements of the Specification.

(b) With respect to Defects in Equipment parts manufactured exclusively to Corporation's detailed design, Corporation's liability is limited to making good at Corporation's Plant by replacement, or, at Corporation's option, repair Defects which under proper use appear therein within a period of two (2) years after the date of signing the Site Acceptance Certificate.

(c) With respect to Defects in Equipment parts not manufactured exclusively to Corporation's detailed design, Corporation's liability is limited to making good at Corporation's Plant by replacement or, at Corporation's option, repair Defects which under proper use appear therein within a period of one (1) year after the date of signing the Site Acceptance Certificate, except that in respect to Parts, Approved data and expendable and consumable parts the warranty provided shall be restricted to that provided hereafter in this Article.

(d) With respect to Parts, Approved Data and expendable and consumable parts, Corporation shall make every reasonable effort to obtain the best warranties possible from the manufacturer thereof and assign to the Purchaser any such warranties to the extent that such warranties shall be assignable to the Purchaser.

(e) The above warranties shall not apply to Defects in the Equipment arising from repair, alterations, misuse or abuse by Purchaser personnel or from the Purchaser's failure to operate and maintain the Equipment in accordance with Corporation's handbook of maintenance and operating instructions furnished to the Purchaser.

(f) The Purchaser shall return Equipment parts which are alleged to be defective to Corporation's plant. The repaired or new Equipment parts will be delivered to the Purchaser F. O. B. Corporation's Plant free of charge if the Equipment part returned was warranted hereunder.

(g) EXCLUSION OF WARRANTIES: The foregoing warranties provided in this Article 13, the indemnification provided under Article 12 hereof (Indemnification) and the patent indemnity provided under Article 11 hereof (Patent Infringement) are given by Corporation: (1) In lieu of all indemnities arising in law or otherwise in respect of the work to be carried out under this Contract, and (2) IN LIEU OF ANY OTHER WARRANTY, EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION, ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, ARISING IN LAW OR OTHERWISE IN RESPECT OF THE WORK TO BE CARRIED OUT UNDER THIS CONTRACT.

14. LIMITATION OF LIABILITY

Corporation shall not be liable under any circumstances for any consequential or incidental damages of whatsoever kind or nature including but not limited to any loss, costs, or damages incurred as a result of or arising out of any lack, or loss of use of the Equipment, or any other property, of whatsoever nature or kind, for any reason whatsoever.

15. LICENSE TO USE PROPRIETARY SOFTWARE

(a) Notwithstanding the supply of Proprietary Software to the Purchaser, all rights in the Proprietary Software remain the property of Corporation. However, Corporation hereby grants to the Purchaser a non-exclusive, nontransferable license to use the Proprietary Software for its intended function, the consideration of such license being included in the Total Purchase Price.

(b) The Purchaser shall not make available or otherwise disclose to any third party the Proprietary Software or any part thereof or any information relating thereto without the prior written consent of Corporation.

(c) The Purchaser shall be able at all times to account for all copies of the Proprietary Software which are required to be made to permit its efficient use in its intended function.

(d) Corporation shall be entitled to terminate this license in the event of failure by the Purchaser to comply with any of the conditions stated in this Article. In the event of termination the Purchaser shall return all copies of the Proprietary Software to Corporation within fifteen (15) days of such termination.

16. PUBLICATIONS

(a) Unless Corporation's consent in writing is first obtained, none. of the publications, documentation, manuals or data provided under or in furtherance of this Contract shall be reproduced by the Purchaser and no such publications, documentation, manuals or data nor any copies or duplicates thereof, shall be used by the Purchaser or released out of the Purchaser, possession, nor shall the contents thereof be divulged by the Purchaser to any other person, firm or corporation, except:

(i) for the purpose of enabling the Purchaser to operate and maintain the Equipment; or

(ii) to a purchaser, lessee or transferee of the Equipment provided, however, that such purchaser, lessee or transferee shall hold and use such publications, documentation, manuals and data subject to the same limitations as those imposed upon the Purchaser by this Article; and shall have executed an express written Contract in favor of Corporation so to do.

(b) It is expressly understood and agreed that all rights to copyright are reserved unto Corporation and that all such publications, documentation, manuals and data in whatever form supplied hereunder by Corporation to the Purchaser shall not be transmitted, disclosed or used by the Purchaser except as herein expressly permitted.

(c) Except as herein provided, it is further expressly understood and agreed that the provision of publications, documentation, manuals or data does not permit, nor provide a license to, manufacture or to have manufactured any part, component, system or element of the Equipment.

17. CONFIDENTIAL NATURE OF CONTRACT

Both parties, their servants, agents, representatives or advisors will treat as confidential this Contract and any Contracts supplemental thereto and all its terms and conditions and shall not at any time unless required by law disclose the same or any part thereof to any other person or body without the consent of the other Party.

18. PURCHASER'S PERSONNEL

Corporation agrees, without additional charge, to allow a reasonable number of the Purchaser's representatives to attend Corporation's plant during the period of manufacture, test and acceptance to enable them to obtain knowledge of the construction and functioning of the Equipment, and to establish that the Equipment meets the performance standards established by the Acceptance Test Manual. Purchaser's costs associated with such attendance shall be for the Purchaser's account.

19. REVIEW MEETINGS

(a) Progress review meetings will be held at Corporation's plant with the Purchaser's representatives as necessary during the manufacturing of the Equipment. At such meetings, Corporation shall report progress and indicate completion status against schedule.

(b) Minutes of such meetings shall be prepared and circulated by Corporation to all attendants and other agreed personnel as soon as possible following each meeting.

(c) Commencing one month after the Effective Date and continuing until the Equipment is offered for Plant Acceptance, Corporation shall issue "monthly progress reports" to the Purchaser providing information on the current status of the Equipment.

20. ASSIGNMENT

This Contract shall ensure the benefit of and be binding upon each of the Parties hereto and their respective successors and assignees, but neither this Contract nor any of the respective rights or obligations of the Parties hereunder may be voluntarily assigned, in whole or in part, by either Party without the prior written consent of the other Party, except that Corporation's interest shall be assignable to any company which succeeds all of its assets, and that Corporation may assign any of its fixed or Contingent rights to receive money hereunder, and may assign the benefit of any security to be given by the Purchaser hereunder for the payment of any such money.

21. WAIVER OF DEFAULT

The failure of either party to enforce at any time any of the provisions of this Contract, or to require at any time the performance by the other party of any of the provisions hereof, shall in no way be construed to be a waiver of such provisions, nor in any way affect the validity of this Contract or any part thereof, or the right of the said party thereafter to enforce each and every such provision.

22. TERMINATION FOR INSOLVENCY&CANCELLATION

(a) Either Party at its option may terminate this Contract with respect to the Equipment to be delivered hereunder which is undelivered on the effective date of such termination, by giving the other Party written notices hereinafter provided if, and at any time after, the other files a voluntary petition in bankruptcy, or proceedings in bankruptcy are instituted against the other and it is thereafter adjudicated bankrupt pursuant to such proceedings, or a court takes and retains for a period of at least sixty (60) days jurisdiction of the other and its assets pursuant to proceedings under the provision of any reorganization act, or the other is adjudged insolvent, or a receiver of the other's assets is appointed on account of insolvency and is not discharged within a period of sixty (60) days thereafter; or the other is otherwise divested of its assets for a period of at least sixty (60) days, or the other makes a general assignment for the benefit of its creditors.

(b) Notwithstanding the provisions of paragraph(a) of this Article, the Purchaser shall have the right to cancel the purchase of the Equipment at any time during the term hereof by giving to Corporation written notice of such cancellation. Upon receipt of such notice Corporation shall take such steps to ensure that production of the Equipment is discontinued as rapidly as possible and at the latest on the expiration of thirty (30) days after receipt of such notice Corporation shall stop work on the Equipment altogether, notify any subcontractors to stop work, protect all property in its possession in which the Purchaser shall have acquired or may thereafter acquire an interest and take such other reasonable actions as may reduce the cancellation costs due to Corporation under paragraph (c) of this Article.

(c) In the event of cancellation in accordance with paragraph (b) of this Article, Corporation shall be entitled to reimbursement for all actual costs which shall be properly allottable or apportionable under recognized accounting practices to the performance of this Contract and its cancellation, plus a profit which shall be computed at the rate of ten percent (10%) of the said actual cost. Payments previously made hereunder by the Purchaser shall be credited against such reimbursement.

(d) Upon payment of the amounts provided for in paragraph (c) of this Article, together with any packing costs, Corporation shall transfer to the Purchaser the title to and deliver to the Purchaser Ex Works (Per Incoterms 1990 Edition) Corporation's plant the incomplete Equipment, fabricated or unfabricated parts, work in process, and other material the costs of which have been included in the costs determined in accordance with paragraph (c) of this Article.

(e) Corporation, provided the Purchaser so agrees, may retain the whole or part of the said incomplete Equipment, fabricated or unfabricated parts, work in process, and other material referred to in paragraph (d) of this Article in which event the amounts to be paid by Purchaser shall be reduced by a sum equal to the value of the property so retained. Corporation shall, if requested to do so by the Purchaser, dispose of for the account of the Purchaser any property which it does not elect to retain as above provided and the net proceeds from such sale or other disposition shall be paid or otherwise credited to the Purchaser by Corporation.

(f) Corporation shall upon written request by the Purchaser advise Purchaser of the estimated cancellation costs for which the Purchaser would be liable if it had elected to exercise its cancellation rights hereunder at the time of such request.

23. ARBITRATION

Any dispute arising out of or relating to this Contract shall be submitted for discussion and settlement to a committee consisting of a representative of Corporation and a representative of the Purchaser. During such discussions Corporation shall diligently proceed with the performance of the terms of the Contract. If no settlement is reached within fifteen (15) days after the matter has been submitted to the committee, the dispute shall be finally settled under the Rules of Conciliation and Arbitration of the International Chamber of Commerce by one arbitrator appointed in accordance with said rules. Such Arbitration shall be held at________and the language of arbitration shall be English. The decision of the arbitrator shall be final and binding on the Parties hereto. The arbitrator shall have authority to determine and assess all expenses of the arbitration against one or both of the Parties hereto, no such dispute shall be submitted to arbitration as herein provided nor shall any action be brought by either Party against the other except within one (1) year after the breach or alleged breach of this Contract shall have occurred.

24. NOTICES

(a) No notice or communication pertaining to this Contract shall be deemed to have been duly given by the Purchaser to Corporation, nor by Corporation to the Purchaser, unless addressed to Corporation as follows:

(b) Any such notice, request, requirement, approval, permission, consent or other communication in connection with this Contract shall be given in writing and if delivered by hand shall be deemed to have been received by the addressee on the day when the same shall have been so delivered, or if airmailed shall be deemed to have been received by the addressee on the tenth day following the day on which it shall have been so airmailed, or if telexed, shall be deemed to have been received by the addressee upon acknowledgement.

25. MISCELLANEOUS

(a) This Contract constitutes the entire Contract between the Parties and supersedes and cancels all prior representations, negotiations, letters, acceptances, Contracts, understandings and contracts whether verbal or written, between the Parties hereto or their agents, with respect to or in connection with any of the matters or things to which this Contract applies or refers.

(b) The titles to the Articles in this Contract and in the said Exhibits are for convenience of reference only, are not part of this Contract, and shall not in any way affect the interpretation thereof.

(c) Corporation personnel required to travel between and in order to perform duties made necessary by this Contract shall be provided with Economy Class air transportation on Purchaser aircraft at no cost to Corporation.

(d) Each Party represents and warrants to the other Party that:

It is a corporation duly incorporated and validly existing under the laws of the jurisdiction indicated in this Contract.

i) The entering into and performance by it of its obligations in this Contract are within its corporate powers and have been duly authorized by all necessary corporate action and are not in violation of any law and do not require the consent of or approval of, or registration or filing with, any governmental agency or authority other than those already obtained or effected.

(ii) The person executing this Contract on behalf of each of the Parties hereto certifies and warrants that he has been vested with the necessary authority and power to enter into this Contract on behalf of that Party.

26. LAWS

This Contract shall be governed by and interpreted in accordance with California Corporation Code, USA IN WITNESS WHEREOF these presents have been duly executed by the Parties hereto on the date first above written.







	For and on behalf of:
	For and on behalf of:



	PARTY OF THE FIRST PART
	PARTY OF THE SECOND PART



	______________________
	______________________



	Title:
	Title:




〈样本评析〉

成套设备技术引进或输出合同，就性质来说，主要属于国际技术贸易类的合同，尽管它也涉及货物贸易，但那些货物实际上依附于技术而存在。在这类合同里，发达国家的公司通常以捆绑方式提供设备和技术，是合同供方（Supplier）；发展中国家的公司通常接受和购买设备及技术，是合同买方（Purchaser）。

自1978年起中国改革开放的前20年里，中国企业主要上是引进和吸收发达国家的先进技术和设备，最典型的当属上海宝山钢铁公司、上海桑塔纳汽车公司、长春一汽大众汽车厂、广东大亚湾核电站、浙江秦山核电站等重点项目。进入21世纪以来，中国经济崛起，国内不少大、中型企业也开始向国外（主要是第三世界国家）输入技术含量较高的成套设备和技术。所以，我们有必要学习和掌握成套设备技术引进／输出合同。

就成套设备技术合同的总体特征而言，因为涉及较为先进的技术、庞大的设备群、众多复杂的零配件、以及各种类型的技术人员和操作工人，所以其文本通常很长（包括合同正文、技术规范和操作手册、安装图纸或施工图纸、人员培训安排等）、条目繁多、涉及专业知识面广泛、文字表述严谨规范，故学习和掌握起来比其他形式的合同要做出更多的努力。由于篇幅关系，在此不便提供成套设备技术合同的全部文本，这里的样本只是这类合同的正文部分。

在合同条款内容的构成上，合同正文总共26项条款中，一般性条款占11条（定义、标的、免责保护、质量担保、责任范围、履行权不得放弃、转让、仲裁、通知、其他、适用法律），常见条款占4条（价格、支付、国内税收、交货及验收），特殊条款占8条（所有权、可谅解的延迟交货、备件、侵犯专利、使用专有技术软件的特许、出版物、合同保密、检查会）。而在普通货物合同里，常见条款所占的比例很大，一般条款和特殊条款很少。所以，一般条款和特殊条款居多，是大型合同、尤其是成套设备技术合同的一个特点。

值得注意的是，即便这里的一般条款在名称上与普通货物合同的条款相同，但是在实际内容上也有很大差异，例如，1）本例具有专门的定义条款，包括合同的主要术语和过程名称（本例为10项）；2）本例合同标的条款特别长、且细分为5个次项；3）支付条款不仅涉及货物付款，而且还有各种税费、人工费、以及意外情况的付款办法；4）交货验收条款，细分为10条次项。一般货物只需海关查验即可，但成套设备及其技术资料必须在海关查验以后还要实施买方现场验收，程序通常复杂而周期长。

在合同条款的语言方面，本例具有如下特点：

（1）本例的英语语句全部都是完整而规范的句子，看不到一个省略句或口头随意的表达（如To be packed，to cover，to be shipped）。几乎所有的语句都是由“shall ＋do”构成的典型法律语句。

（2）绝大多数段落就是一个完整的语句，少数段落有两个语句，不像普通文体那样把一个段落分割成零乱的众多短句。

（3）合同主要术语采取大写形式，如Corporation，Order，Specification，Purchaser，Equipment，Plant，Acceptance等。

（4）条件状语从句一般以in case，in the event of，where等连词开始，极少出现if，when，as soon as等普通连词。

7.9　招投标合同

〈合同样本〉

●　　　　　　　　　　INVITATION FOR BIDS

Date: (of Issuance of Invitation)

________________

Loan No.: ________________

Contract No.: ________________

1. The (Name of Borrower) has received a loan form the Asian Development

Bank (ADB) in various currencies towards the cost of (Name of Project), and it is intended that part of the proceeds of this loan will be applied to eligible payments under the contract for (Brief Description of the Goods ) (the Goods).

2. The (name of purchaser) now invites sealed aids from eligible bidders from member countries of ADB for the supply of the goods for the supposes of the project.

3. A complete set of bidding documents may be purchased by any interested eligible bidder on the submission of a written application to the above address and upon payment of a nonrefundable fee of (amount). (Mailing address of issuance of Bidding Documents)

4. All bids must be accompanied by a bid bond or bank guarantee of [two per bent (2%) of total bid price or stated fixed amount), and must be delivered in accordance with the Instructions to Bidders on or before (Hours) on (Date), and will be publicly opened immediately thereafter.

5. (Name of Purchaser) will not be responsible for any costs or expenses incurred by bidders in connection with the preparation or delivery of bids.

Name of Purchaser

Address:

Telex:

Cable:

Tel:

●　　　　　　　　　　　 BID FORM

To_________(name and address of purchaser)





Gentlemen:

Having examined the Bidding Documents for the above Contract, we offer to supply and deliver_________(Name of Goods) in conformity with the said bidding documents for the sum of_________(Total Bid Amount) the undersigned representative duly authorized to act in name and for that account of the Bidder_________. (Name Address and Post Code of Bidder) hereby submits the following in one original and_________(number) copies:

① Price schedule.

② Pre-qualification information

③ A list of equipment, names of manufactures and technical document

We undertake, if our Bid is accepted, to commence delivery within_________(Number) days, and to complete delivery of all the items specified in the contract within_________(Number) days, calculated form the date of receipt of your Notification of Award.

If our Bid is accepted, we will provide the performance security in the sum of (amount) equal to_________(Number) Percent of the contract price, for the due performance of the contract.

We agree to abide by this Bid within the period of bid validity. If we withdraw the Bid after the Bid open in or before the expiration of the period of the bid validity, or if we, as the successful bidder, fail to enter into contact with the purchaser or furnish the performance bond within he period stipulated in the contract after the notification of award is made, the said bid bond shall be forfeited to the purchaser.

Until a formal contract is prepared and executed, this bid, together with your written acceptance these of in your Notification of Award, shall constitute a binding contract between us.

We understand that you are not bound to accept the lowest-price or any Bid that you may receive.

Date this_________________day of_________________20_________

(Signature)

______________

(In the capacity of)

Duly Authorized to sign Bid for and on be half of_________

_________

Signature of witness

Witness_________

Address_________

●　　　　　　　　Price Schedule for Goods to be Offered from Within the Purchaser's Country

[image: alt]



Total Bid Amount　　　　　　　　


Signature of Bidder_________

Note: In case of discrepancy between UNIT PRICE and total cost, the unit price shall prevail.

●　　　　　　　Price Schedule for Goods to be Offered from Outside the Purchaser's Country

[image: alt]



Total Bid Amount　　　　　　　　　


Signature of Bidder_________

Note: In case of discrepancy between UNIT PRICE and total cost, the unit price shall prevail.

●　　　　　　　　　CONTRACT FORM

THIS CONTRACT is made on the_________day of_________, 20_________, between_________(Name on Purchaser) of_________(Country of Purchaser) (hereinafter "the Purchaser") of_________the one part and (Name of Supplier) of_________(City and Country of Supplier) (hereinafter "the Supplier") of the other part.

WHEREAS the Purchaser is desirous that certain goods be provided by the Supplier, viz., (Brief Description of Goods, as identified in the Bid Form and Price Schedule) (hereinafter "the Goods") and has accepted a Bid by the Supplier for the provision of those Goods in the sum of_________(Contract Price in Words and Figures) (hereinafter "the Contract Price")

NOW THIS CONTRACT WITNESSETH AS FOLLOWS:

1. The Contract shall consist of this Contract Form and the following documents, and the exhibits, drawing, specifications and other documents referred to therein (hereinafter the "Contract Documents"), of which by this reference are incorporated herein and made part hereof:

(a) Notification of Award

(b) Bid Form and Price Schedules

(c) Special Conditions of Contract

(d) General Conditions of Contract; and

(e) Specifications

This Contract sets forth the entire contract and agreement between the parties pertaining to the supply of the Goods described herein and supersedes any and all earlier verbal or written agreements pertaining to the supply of the Goods.

2. In consideration of the payments to be made by the Purchaser to the Supplier as hereinafter mentioned, the Supplier hereby covenants with the Purchaser to provide the Goods and to remedy defects therein in conformity in all respects with the provisions of the Contract.

3. The Purchaser hereby covenants to pay the Supplier, in consideration of the provision of the Goods and the remedying of defects therein, the Contract Price or such other sum as may become payable under the provisions of the Contract, at the times and in the manner prescribed by the Contract.

4. Any notice under this Contract shall be in the form of letter, telex, cabal or fax. Notices to either party shall be given at such address or addresses as such party shall specify form time to by written notice to the other. In the absence of such notice to the contrary, notice to the Purchaser shall be properly addressed to

[Purchaser's address, fax number and cable address]

_________________________________

_________________________________

_________________________________

and notice to the Supplier shall be properly addressed to

[Supplier's address, fax number, and cable address]

_________________________________

_________________________________

_________________________________

A notice shall be effective when delivered or on the notice's effective date, whichever is later.

IN WITNESS WHEREOF, the parties hereto have caused this Contract to be executed in accordance with their respective laws the day and year first above written.

_______________________

Signature of Purchaser

_______________________

Signature of Supplier

Signed, Sealed and Delivered by the said

_______________________(For the Purchaser) in the presence of

_______________________

Signed, Sealed and Delivered by the said

_______________________(For the Supplier) in the presence of

_______________________

Address:_________Date:_________

〈样本评析〉

招投标合同最先在国际服务类贸易的土木建筑工程领域兴起，以后逐渐扩大到各种工程项目和货物采购，尤其是土木建筑、大型公共项目以及大宗货物和政府物资采购。

招投标合同的实施方式与一般货物贸易合同有所不同。招投标合同的实施流程如下：（1）业主公开发布招标公告（Issue of Invitation for Bids），（2）投标人报名接标（Registration），（3）业主对投标人进行资格预审（Pre-qualification），（4）业主发行招标文件（简称“标书”）（Distribution of Bidding Documents），（5）投标人填写并送出该文件（“投标”）（Bidding），（6）业主组织专家评标（Bid evaluation），（7）业主开标（公布中标人）（Open Bidding），（8）业主授予中标人合同（Award of Contract），（9）业主与中标人签订合同（Signing of Contract）。

在以上样本中，可以看到招标公告、标书、合同货物报价表以及合同书。从法律属性讲，招标公告不属于具有约束力的法律文件，其他几种则属于具有约束力的法律文件，也就是招投标合同的组成部分。但是为了让读者了解招投标合同的全貌，我们还是列出招标公告供参阅。

招标公告（INVITATION FOR BIDS）向社会公布业主将提供什么项目给投标人，何时发行标书、何时投标以及缴纳投标保证金等程序。但是，招标公告不属于合同组成部分。

招标文件或称标书（BID FORM）是业主制定的、由投标人填写并投递给业主的文件，通常包括合同价格（Price schedule）、投标人资格预审资料（Pre-qualification information）、主要设备材料的清单和技术规范（A list of equipment, names of manufactures and technical document）以及投标人愿意遵守本标书各项要求的承诺等。合同货物报价表（Price Schedule for Goods to be Offered from Within the Purchaser's country, Price Schedule for Goods to be Offered from Outside the Purchaser's country）是附加于标书的资料，提供详细的财务资料和技术资料。从投标书和设备材料及技术规范中，业主可以鉴别投标人的技术资质和项目实施能力。

合同书的内容表达方式与其他货物合同或技术服务类合同有明显不同。本例的合同书相比其他类型的合同书，条款数目较少，而且条款的名称也不相同。例如：第一条就说明本合同包括合同书和下列文件（(a) Notification of Award, (b) Bid Form and Price Schedules, (c) Special Conditions of Contract, (d) General Conditions of Contract; and (e) Specifications），其中的所有证件、图纸、规范和其他文件都是本合同不可分割的一部分。第二条是本合同书的标的，但文字表达不明显，甚至没有出现Subject Matter of the Contract的字样。第三条是付款条款，但是并没有出现Payment（付款）这个标题。第四条相当于NOTICE（通知条款），但是也没有出现NOTICE（标题）。

从本例的文本看，合同书格式规范，但比其他类型的合同文本更为简约，因为像“技术规范”和“合同图纸”等占据大量文字的文件都以附件形式存在，没有出现在合同书正文。英文均为标准语句，选词基本上采用合同习惯用语（这也是合同的要求），合同主要术语采取大写形式。

7.10　中外合资企业合同

〈合同样本〉

CONTRACT FOR THE ESTABLISHMENT

OF

GREAT VALVES CO., LTD

CHAPTER ONE GENERAL PROVISIONS

This contract is made by and between (name of the Chinese company) and (name of the foreign company), who agree to jointly set up and run a JOINT VENTURE in_______city,_______Province in China under the Act of SinoForeign Joint Ventures of the People's Republic of China and other Chinese laws and regulations concerned.





CHAPTER TWO PARTNERS OF THE JOINT VENTURE

1. Parties to the Contract

—Name of the Chinese Company, (herein called Party A), Registered in (name of place), Address for service of process: Street_______, District_______, City_______, Province_______,　China; Legal Representative: Name_______, Post_______, Nationality_______.

—Name of the foreign Company, (herein called Party B), Registered in (name of place), Address for service of process:_______; Legal Representative: Name_______, Post_______, Nationality_______.





CHAPTER THREE ESTABLISHMENT OF THE JOINT VENTURE

2. Party A and Party B agree to set up＿＿＿＿Co., Ltd. (hereinafter called JOINT VENTURE) in China under the Act of Sino-Foreign Joint Ventures of the People's Republic of China and other relevant Chinese laws and regulations.

3. Chinese Name of JOINT VENTURE: Co., Ltd. Foreign Name of JOINT VENTURE: Address for service of process:

4. All transactions and activities of JOINT VENTURE shall be subject to the laws, acts and regulations concerned of the People's Republic of China.

5. JOINT VENTURE shall be a limited liability company. Party A and Party B bear the responsibility of JOINT VENTURE respectively according to the quota subscribed by each of them, none of the parties shall be responsible for the obligations and liabilities exceeding his/her subscription quota, whether they are joint or several. Each party shall share the benefits and risks as well of the JOINT VENTURE according to his/her contributing share to the registered capital.





CHAPTER FOUR AIMS, SCOPE AND SCALE OF PRODUCTION AND BUSINESS

6. Aims of setting up JOINT VENTURE by Party A and Party B. For the purpose of improving economic co-operation and technological exchange adopting advanced and practical techniques and introducing scientific management in business, increasing the quality of products, developing new products, meeting competition successfully for price and quality in international markets and raising economic efficiency so as to enable the investors to gain satisfactory benefits.

7. Business Scope of JOINT VENTURE:

—Products: Gate Valves, High-pressure Ball Valves, Globe Valves.

—After-sales Service.

—Research and Development.

8. Scale of Production:

—Production Capacity of JOINT VENTURE after it goes into operation.

—Along with the development of the business, production shall increase to_______. Production varieties shall reach_______.





CHAPTER FIVE TOTAL AMOUNT OF INVESTMENT AND REGISTERED CAPITAL

9. Total amount of investment of JOINT VENTURE is 4,400,000 ¥RMB.

10. The total investment of Party A and Party B is 4,400,000 ¥RMB, which shall be considered the registered capital of JOINT VENTURE. Party A alone shall contribute 2,420.000 ¥RMB, accounting for 55%; Party B alone shall contribute 1,980,000 ¥RMB, accounting for 45%.

11. FORMS OF INVESTMENT

Party A: Cash_______.

Equipment_______.

Factories_______.

Usage of Land_______.

Industrial Property_______.

Other_______.

Party B: Cash_______.

Equipment_______.

Industrial Property_______.

Other_______.

As to the items mentioned above, except cash and fees of usage of land, the values shall be decided by the parties herein in the following ways:

12. The registered capital shall be contributed by Party A and Party B respectively according to their own investment shares in_______installments, each installment is_______.

Where any party fails to subscribe in time to JOINT VENTURE the provided quota, the breaching party shall compensate (or pay damages to) the nonbreaching party (or JOINT VENTURE) in the following way.

13. Any assignment of any part or all of his shares to a third person by any party shall be approved of by the other party and ratified by the departments concerned in execution of the contract.





CHAPTER SIX RESPONSIBILITY

14. Party A and Party B shall be respectively responsible for the following matters:

Party A:

—Applying to the competent Chinese department(s) for the establishment of JOINT VENTURE, having JOINT VENTURE registered and getting the business license;

—Applying to the department controlling the land for the title of land usage;

—Being in charge of the design and construction of the factory buildings and other projects and facilities;

—Supplying JOINT VENTURE with cash, mechanical equipment, factory buildings, etc., which are provided in Article 11 and Article 12 of this Contract;

—Assisting Party B to go through the customs entry formalities of the mechanical equipment supplied by Party B as his shares in JOINT VENTURE and assisting Party B with the transport of such equipment within the boundaries of China;

—Assisting JOINT VENTURE to purchase or lease equipment, raw and processed materials, office and transportation appliance, communication facilities, etc. within the boundaries of China;

Party B:

—Supplying JOINT VENTURE with cash, mechanical equipment, industrial property, etc. provided in Article 11 and Article 12 hereof and shipping such physical property as mechanical equipment deemed as investment capital to the Chinese port;

—Purchasing mechanical equipment, materials, etc. outside China on trust of JOINT VENTURE;

—Sending technical personnel for the installation and debugging of needed equipment and trial production and technicians for production and product examination;

—Training managerial and technical personnel, workers and: other employees for JOINT VENTURE;

—Where Party B is transferor of technology, he shall assure JOINT VENTURE to turn out qualified products in accordance with the designed capacity within the period herein provided;

—Assisting the employees of JOINT VENTURE or other relevant personnel to be granted a visa to the state or district where the foreign co-operator resides;

—Doing other matters entrusted by JOINT VENTURE.





CHAPTER SEVEN TECHNOLOGY TRANSFER

15. Party A and Party B agree that JOINT VENTURE may enter into Agreement of Assignment of Technology with Party B (or with a third party) to get the sophisticated techniques in production indispensable for gaining the purposes provided in Chapter Four of this Contract, including product designs, manufacturing skills, inspection methods, directions for producing materials, quality control, personnel training, etc.

16. As for assignment of technology, Party B warrants, guarantees, covenants that:

—The design, production skills, technological process, examination and inspection methods, etc. of_______provided by Party B must be complete and integrated, accurate, reliable, fit for the requirements of the business of JOINT VENTURE and keeping of the quality of products and ascertaining of the production capacity herein provided;

—Party B shall transfer all the technology to JOINT VENTURE under the terms in this Contract and in the Agreement of Assignment of Technology, the technology transferred shall be the most advanced of the same category in Party B's portfolio, the type and function of the equipment shall be good and shall meet the demand of technological process and practical usage;

—As for technology and technical service provided by Party B in all stages according to the Agreement of Assignment of Technology, Party B shall make out detailed lists as appendices to the Agreement to guarantee the enforcement of the Agreement;

—Diagrams, technical conditions and other minute information are integral parts of the transfer of technology and shall be supplied duly;

—At all time during the term of the Agreement of Assignment of Technology, Party B shall report and supply information to JOINT VENTURE duly with respect to any innovation made by Party B in the transferred technology, and no extra fee shall be charged hereof;

—Party B shall ensure the technical personnel and Workers in JOINT VENTURE master transferred techniques within the period provided by the Agreement of Assignment of Technology.

17. Where Party B fails to provide equipment or techniques under the terms and conditions herein or in the Agreement of Assignment of Technology or is found fraudulent, Party shall be liable for the direct losses of JOINT VENTURE caused hereby.

18. Technology transfer fees will be paid by way of deducting a percentage (_______%) from the net sales income of the products. Deducting time shall be the same as allotted in Article 19, the Agreement of Assignment of Technology, of this Contract.

19. The term of Agreement of Assignment of Technology made between JOINT VENTURE and Party B is_______years. At the expiration of the Agreement, JOINT VENTURE is entitled to continue to use and develop the said technology.





CHAPTER EIGHT SALES OF PRODUCTS

20. Products of JOINT VENTURE will be sold both in and out of China. Those that are to be sold in China will amount to 66% while those to be sold outside of China account for 34%.

21. Products will be sold to foreign countries through the following channels:

—Those that will be sold directly outside of China by JOINT VENTURE account for_______%;

—Those that will be sold by proxy or exclusively by the Chinese foreign trade corporation with which JOINT VENTURE will make a sales agreement account for_______%;

—Those that JOINT VENTURE will entrust to sell account for_______%.

22. Products for domestic market may be sold by proxy or exclusively by Chinese commodity departments or commercial departments, or sold directly by JOINT VENTURE.

23. Approved by the Chinese department concerned, JOINT VENTURE may set up sales and maintenance and repair services within and outside the boundaries of China to sell products or render after-sale service within and outside the boundaries of China.

24. The trade mark used for the products of JOINT VENTURE is_______.





CHAPTER NINE BOARD OF DIRECTORS

25. The date of the registry of JOINT VENTURE is deemed the date of the establishment of the Board of Directors of JOINT VENTURE.

26. Board of Directors is made of_______directors, of which_______are appointed by Party A and_______are appointed by Party B. Chairman of the Board is chosen by agreement of the parties or by election, of the Board of directors (if Chairman of the Board is chosen from Party A while Vice Chairman shall he chosen from Party B). The Chairman, Vice Chairman and directors are appointed for four years and will be eligible for re-appointment where the appointing party chooses.

27. Board of Directors is the supreme authority of JOINT VENTURE which is responsible for all important issues. As for such important issues as..., no decision shall be made unless a unanimous agreement is reached while other matters will be resolved through majority vote or simple majority vote.

28. Chairman of Board of Directors is the legal representative of JOINT VENTURE. Where he/she can not perform his/her duties for some whatever reason, he/she may, for a short time, authorize Vice-Chairman or any other director to act on behalf of himself/herself.

29. The general meeting of Board of Directors shall be held at least once per year and shall be called for and presided over by the Chairman of the Board of Directors. An extraordinary general meeting may be held upon the proposal of no less than one third of the directors. Minutes of the Board meeting shall be placed on file.





CHAPTER TEN ADMINISTRATION

30. An Administration shall be established by JOINT VENTURE for the routine management and operation of the Venture. The Administration is composed of one President, who is recommended by Party_______,_______Vice President(s),_______of whom is/are recommended by Party A and of whom is/are chosen by Party B. President and Vice President(s) shall he appointed by Board of Directors for a term of_______years.

31. The President is responsible for the execution of all resolutions passed and adopted at the meetings of the Board of Directors and organizes and manages routine administrative and operating work while the Vice President(s) shall assist the work of the President.

Some section managers may be appointed within the Administrative framework who, charged with the work of a section respectively, will settle the matters assigned by the President or Vice President(s) and hold themselves responsible to the President or Vice President(s).

32. Board of Directors may from time to time remove the President or Vice President(s) by resolution where President or Vice President(s) corrupt(s) or severely neglect(s) his/their duties.





CHAPTER ELEVEN PURCHASE OF EQUIPMENT

33. Raw materials, fuels, subassemblies and components, transport vehicles and office apparatus needed by JOINT VENTURE shall be purchased under the provision that if conditions are alike, China shall, be given the priority to be the country where the purchase takes place.

34. Where JOINT VENTURE appoints Party B by proxy to buy equipment outside China, representatives of Party A shall participate in the purchase.





CHAPTER TWELVE PREPARATION AND CONSTRUCTION

35. During the period of preparation and construction of JOINT VENTURE, a preparation office shall be formed under the Board of Directors. The office is made of_______members,_______of whom are chosen by Party A and_______of whom are chosen by Party B; the Director of the office is recommended by Party_______and the Vice Director of the office is recommended by Party_______both of whom shall be appointed by the Board of directors.

36. The preparation office is responsible for examining the designs of the projects, signing the project construction contract, purchasing, checking and accepting production equipment and materials, deciding the general construction progress, devising financial plans, making the payment and the budget of the project, working out the administrative methods concerned, taking care of and sorting out relevant papers, blueprints, archives and information, etc. during the construction.

37. Party A and Party B shall appoint some technical personnel to form a technical group, which, led by the preparation office, is to examine, supervise, check and accept the design, quality of the construction, equipment and materials and introduced technology, and assess the performance, etc.

38. The authorized size, payment and expense of the preparation office, upon the agreement of both Party A and Party B, shall be listed in the project budget.

39. Where the project is completed and all the transfer formalities have been met, the preparation office shall be disbanded by the resolution of the Board of Directors.





CHAPTER THIRTEEN LABOR MANAGEMENT

40. The recruitment, employment, dismissal, wages, labor insurance, welfare, rewards, punishment, etc. of the employees of JOINT VENTURE shall be subject to the labor contract collectively or individually made between JOINT VENTURE and its trade union, upon the resolution of the Board of Directors made under The Labor Management Rules of the Sino-foreign Joint Ventures of the People's Republic of China and its enforcement regulations. The labor contract, after its signing, shall be registered in the local labor administration department.

41. As to the senior managers recommended by Party A or Party B, their employment, wages and treatment, social insurance, welfare, criterion of travel fees, etc. shall be decided by the Board of Directors at the general meetings.





CHAPTER FOURTEEN TAXATION, FINANCIAL AFFAIRS AND AUDIT

42. JOINT VENTURE shall levy taxes and duties under relevant Chinese laws, acts and regulations.

43. The employees of JOINT VENTURE shall pay personal income tax under the Personal Income Tax Act of the People's Republic of China.

44. JOINT VENTURE may, subject to the provisions of, Act of Sino-Foreign Joint Ventures of the People's Republic of China, set aside out of the gains and profits of JOINT VENTURE such sums used as reserves, development fund, employees' welfare or reward fund, the proportion of such sums shall be decided at the general meetings of the Board of Directors in accordance with the operation of JOINT VENTURE.

45. The fiscal year of JOINT VENTURE shall begin from January the first to December the thirty first each year. Any and all accounting papers such as receipts, slips, statements, books, etc. shall be written in Chinese (or in another language agreed upon by both parties).

46. Financial affairs of JOINT VENTURE shall be examined and checked by accountants registered in China and the result of the audit shall be reported to Board of Directors and President of JOINT VENTURE. Where Party B thinks it proper to employ some foreign auditors other than the Chinese ones to make the annual financial examination and checking, no protest shall be made by Party A and in this case Party B alone shall bear all the charges in respect of the specially fixed audit.

47. President shall, in the first three months of each fiscal year, direct to compile and make the balance sheet, profit and loss account and profit distribution plan of last year and submit all the aforesaid documents to Board of Directors to be examined and considered. All profits of JOINT VENTURE shall, after the income tax is paid and the funds provided in Article 44 hereof are reserved, be distributed under the distribution plan made by the Board of Directors.

[Note: No profits shall be distributed if the losses of the past year(s) have not been covered; the undistributed profits of past year(s) may be distributed along with this year's profit(s) Furthermore, regulations should be laid down as to the distribution method].





CHAPTER FIFTEEN TERM, DlSSOLUTlON AND LIQUIDATION

48. JOINT VENTURE may be dissolved in the following cases:

—This contract expires;

—Prior to the expiration of this contract, in case any of the following situations or incidents occurs and upon the general resolution of the Board of Directors, JOINT VENTURE may be dissolved:

—JOINT VENTURE fails to maintain operation due to heavy losses;

—JOINT VENTURE fails to maintain operation due to any party's breach of any provisions of operating agreements;

—JOINT VENTURE fails to achieve the business aim and redeem the capital invested;

—In case of force majeure, etc.

49. Where JOINT VENTURE is dissolved, a liquidation committee shall be established by the Board of Directors under Article 103 to Article 108 of the Enforcement Regulations of Act of the Sino-Foreign Joint Venture of the People's Republic of China.

50. The term of JOINT VENTURE is_______years. The date of the establishment of JOINT VENTURE is deemed the same date of the issuance of the license of JOINT VENTURE. The term may be prolonged, upon the proposal of any party and by unanimous resolution of Board of Directors, with an application submitted six months before the maturity of JOINT VENTURE to the Ministry of Foreign Trade (or any agency authorized, thereby).





CHAPTER SIXTEEN PROPERTY DISPOSAL AFTER THE EXPIRATION

51. In case of expiration or cancellation in advance, JOINT VENTURE shall be liquidated under the relevant laws and the property liquidated shall be distributed by and between Party A and Party B upon their shares: invested in JOINT VENTURE respectively.





CHAPTER SEVENTEEN INSURANCE

52. Insurance of JOINT VENTURE against all risks shall be from the People's Insurance Company of China, in respect to the coverage, value, period etc of the insurance, Board of Directors of JOINT VENTURE shall make a resolution at the general meeting under the provisions concerned with the People's Insurance Company of China.





CHAPTER EIGHTEEN MODIFICATION, ALTERATION AND CANCELLATION

53. No modification of this contract or the appendices hereto shall be effective unless it is agreed by Party A and Party B in writing and reported to and ratified by the original examining and approving department.

54. In case JOINT VENTURE fails to perform this contract because of force majeure or to continue to operate on account of losses for years, this contract may be cancelled or terminated in advance by the unanimous resolution of the Board of Directors and with the approval of the original examining and approving department.

55. Where any party hereto fails to perform the duties' and obligations provided herein or in the articles of association, or materially breaches the provisions hereof or of the articles of association so as to cause the failure of JOINT VENTURE to operate normally or to win 'the operations 'objectives set herein, the breaching party shall be held to terminate this contract unilaterally, the other party is entitled to, in addition to making a claim for damages to the breaching party, demand to end this contract and report to the original examining and approving department for ratification. In case both parties hereto agree to maintain the business, the breaching party shall be liable for the compensation for the economic loss suffered by JOINT VENTURE.





CHAPTER NINETEEN REMEDIES FOR BREACH OF CONTRACT

56. Where any party hereto fails to contribute any sum or sums provided in CHAPTER FIVE hereof as investment capital, the breaching party shall pay, beginning from the first month of the default, a sum up to_______% of the due investment capital as default fine to the non-breaching party per month. Where any party fails to pay the investment capital for three months, in addition to getting_______% remedies turned over by the breaching party in accordance with the grand total, the non-breaching party is entitled to treat this contract as ended upon the provisions in Article 53 hereof and demand the breaching party to compensate for the loss.

57. Where this contract or any part of this contract or any appendix thereto cannot be performed on account of any party's default, the breaching party shall bear the responsibility; in case of both parties' default, each party shall take its responsibility respectively in accordance with specific situations.

58. Party A and Party B shall provide a bank warranty to guarantee their performance of this contract and the appendices hereto.





CHAPTER TWENTY FORCE MAJEURE

59. Where the performance hereof is hindered by or is absolutely impossible under the terms and conditions herein on account of force majeures, including earthquakes, typhoons, floods, fires, war or other unexpected, irresistible or unavoidable forces in respect of their consequences or results, the party in contingency shall inform the other party of such contingency by telegram immediately, and within 15 days present valid documents signed by the notarial agency of the locale, stating the details of the incident and proving it is impossible to perform whole or part of this contract or that extension of time of performance hereof is necessary. The parties shall decide, judging by the consequence to the performance hereof, whether this contract should be cancelled or the duties herein should partly be discharged or the time of performance hereof should be extended.





CHAPTER TWENTY-ONE LAW OF CONTRACT

60. The signing, effect, interpretation, performance and disputes arising from the Contract shall be governed by the law of the People's Republic of China.





CHAPTER TWENTY-TWO DISPUTE SETTLEMENT

61. Any or all disputes arising out of or relating to this contract shall be submitted to the China International Economic and Trade Arbitration Commission for arbitration which shall be conducted in accordance with the Commission's arbitration rules in effect at the time of application of the arbitration. The arbitral award is final and binding upon both parties. Or any or all disputes arising out of or relating to this contract or the performance hereof shall be settled through friendly negotiation between the parties; where no agreement can be reached such disputes shall be submitted for arbitration. The arbitration shall be held in the defendant country; Where the arbitration is held in the PR of China, the dispute(s) shall be arbitrated by the Foreign Trade Arbitration Committee of the China International Commerce Promotion Commission under the provisional procedure rules thereof. Where the arbitration is held in_______, the dispute(s) shall be arbitrated by_______under the rules thereof. The arbitral award is final and binding on both of the parties.

62. This contract shall remain effective and executable even in the process of arbitration except the part hereof in dispute that is being arbitrated.





CHAPTER TWENTY-THREE LANGUAGES

63. There are two original contracts made respectively in Chinese and English, both of which are of the same effect. Where any inconsistency occurs on account of the interpretation of these two texts, the Chinese text shall be deemed superior.





CHAPTER TWENTY-FOUR VALIDITY, MISCELLANEOUS

64. The supplementary documents made under the principles of this contract, including the project agreement, the technical transfer agreement, the sales agreement, shall be deemed as an integral part of this contract.

65. This contract and the supplementary documents hereof are subject to the approval of the Foreign Trade Ministry of the People's Republic of China (or any delegated agency thereof) and will take effect from the date of the approval.

66. Where any party serves any notice pertaining to the other party's or both parties' rights or obligations on the other party by telegraph or facsimile, the written original shall be mailed to the other party immediately. The process-service addresses herein of the parties shall be held the postal addresses of the parties.

67. IN WITNESS WHEREOF, the authorized representatives of Party A and Party B have hereunto set their hands On_______day of_______, 20_______.







	Authorized Representative of
	Authorized Representative of



	For and on behalf of China＿Company
	For and on behalf of＿state＿Company



	By_______
	By_______



	Title:_______
	Title:_______




〈样本评析〉

我国自1978年起，在改革开放政策指引下，陆续与外商在国内建立合资／合营企业，至今全国已经拥有数十万家中外合资／合营企业，而且这一数目还在增加。另外，合资企业的形式已经不限于改革开放初期出现的生产一般货物产品的企业，现在已经发展出多种形式的合资企业，例如物流合资企业、软件合资企业、咨询服务合资企业、资源开发合资企业等。因此，了解和学习合资／合营企业合同仍然是必要的。

本例是关于建立共同生产工业阀门产品（Gate Valves, High-pressure Ball Valves, Globe Valves）的合资企业合同，也是目前主要形式的合资企业合同。合同原文还有封面、目录、以及“合资公司章程”（ARTICLES OF ASSOCIATION OF THE JOINT VENTURE）等附录，因为篇幅太长而省略了，这里只列出了合同正文部分。本例共有24章、67条，与前面本章评析过的其他合同相比，从法律条款内容到条款构成，均显示出很大的差别。

在合同内容上，本例中见不到一般货物贸易合同、服务类合同或技术设备合同所具有的常见条款（“品名”、“数量”、“质量”、“包装”、“运输”、“保险”、“价格”“支付”），但是却有为数很多的特殊条款。当然，作为合同，本例也有“标的”和“定义”条款，只是表达方式极为特殊。另外，在编号方面，本例采取章辖条的形式，各章按照顺序编号，但各条却统一编号，不受“章”的制约。这是大型合同常见的编号方法。

在条款结构的分布上，本例第一章“总则”（GENERAL PROVISIONS）和第二章“合同各方”（PARTNERS OF THE JOINT VENTURE）其实就相当于普通合同的约首，只是本例将通常的约首分开来，独立变为二条，这样似乎更为严谨。再者，第二章“合同各方”也兼具定义条款的功能。第三章“成立合资经营公司”（ESTABLISHMENT OF THE JOINT VENTURE）是本合同的核心条款，相当于普通合同里的标的，但本例未用SUBJECT MATTER OF CONTRACT，让初学者不易辨认，这类似服务类合同里的标的“服务范围”（Services）。

从第三章“成立合资经营公司”（ESTABLISHMENT OF THE JOINT VENTURE）起至第十六章“合营期满财产处理”（PROPERTY DISPOSAL AFTER THE EXPIRATION）的整整14章全部为有关合同标的（THE JOINT VENTURE，即“合资经营公司”）的具体规定，在条款属性上应归入特殊条款部分。从第十七章“保险”（INSURANCE）至最后的第二十四章“合同生效及其他”（VALIDITY, MISCELLANEOUS）总共8条才是关于本合同成立的基本法律规定，按属性应归入一般条款部分。

通过评析和比较第七章的十个合同样本，我们发现：在大型合同文本中，特殊条款所占比例较高（例如本例的特殊条款占各章比例高达三分之二，而且各章标题之下还涵盖若干条），常见条款和一般条款所占比例较低；而在小型合同中（例如普通货物经销合同），常见条款所占比例较高，而一般条款和特殊条款所占比例较低。

本例在文本制作方面，每一章与上一章隔行书写，而各章内部的条款不必隔行。在各条款还出现细分项目时，英文合同写作者习惯采取在该细分项目前加“—”或“●”的办法，这样就不至于出现过多的数字编号。本例的语句动词，除去极少数使用一般现在时以外，凡表示合同义务和责任的条款几乎全部采用规范的“shall＋do”句型，呈现出典型的英文合同书写风格。

在选词方面，表示“条款”的不是clause，article，provision等常见词，而是采取通常表示“章”的词chapter。其他术语也都选择较为正规的语词。


附录［思考与练习］参考答案

第2章　英文合同的语言特点

一、思考题（略）

二、英文合同语词特点练习题

1．provision一词的本义是“供应”，但当它出现在协议或法律文件中时，含义是“条款”。

2．liability在这一例句中的含义是“责任”。

3．release一词的本义是“释放”，但当它出现在协议或法律文件中时，含义是“免除协议中的义务”。

4．在日常用语中，人们使用conclude一词时，常常用来表达“作出结论；终止”的含义。但在此中，conclude的含义是“订立（合同）”。

5．null and void是正式用语和法律用语，在此含义是“无效的”。

6．pertinent是正式用语，在此含义是“相关的”。

7．hereof是正式用语和法律用语，在此含义是“本条款中……”。

8．therein是正式用语和法律用语，在此含义是“在那份贷款协议中”。

9．subject to在此含义是“受……管辖”。

10．on and after在此含义是“自某一个时间点起”。这是一个由双介词构成的短语。因为合同中对时间的表述必须准确明晰，所以人们常使用双介词短语来表达“含所述的时间点在内的起止时间”。

11．unless这个词在合同里常常引导否定性的条件状语从句，中文习惯理解为“除非”。当然，这也可以理解为“如果不能”，不过这样似乎更啰嗦，而且显得不够庄重。

12．表示“如果不”或“除非”，一般情况下多用if not。但是英文合同里表示“如果不”，既不习惯用if not，也不用should not或not provided，而是采用unless，并且这个否定条件句往往出现在整个句子的末尾。英文合同似乎觉得unless更正式。

三、英文合同语句特点练习题

1．What引导充当主语的名词性从句。

参考译文：卖方所租船只应是适航和适货的远洋船舶。

2．that引导充当宾语的名词性从句。

参考译文：买方必须确认在随附的技术说明中列明的辅助设备能及时投入使用。

3．what引导充当表语的名词性从句。

参考译文：转让方即为依照注册地法律设立并合法存在的有限责任公司，具有履行依照本协议约定，签署本协议的权利并履行本协议义务所需的公司的所有授权。

4．that引导充当动词宾语的名词性从句。

参考译文：代理人保证竭力履行其向公司之订货，非经公司同意，代理人不得违背公司关于装运订货的任何指令。

5．that引导充当动词宾语的名词性从句；which从句为限制性定语从句。

参考译文：让与人将保证按合同要求向引进方提供的技术资料和软件是让与人实际使用的和最新的被证实了的技术资料和软件，并保证在合同执行过程中及时向引进方免费提供改进、修改和开发的新的技术资料和软件。

6．of whom引导非限定性定语从句。

参考译文：董事会由董事十三名组成，其中甲方委派八名，乙方委派五名。

7．should引导条件状语从句；due to the fact that引导同位语从句。

参考译文：由于一方不履行合同、章程所规定的义务，或严重违反合同章程规定，造成合营公司无法经营或无法达到合同规定的经营目的，视作违约方单方面终止合同。

8．if引导条件状语从句；the time when和the place where为限制性定语从句；title passes when为时间状语从句。

参考译文：如果卖方交付的是有形的所有权凭证，所有权于卖方交付上述凭证的时间和地点转移。如果卖方交付的是电子所有权凭证，所有权于卖方交付该凭证时发生转移。

9．where引导地点状语从句。

参考译文：需由政府部门证明测试情况的，承包商应至少提前16日通知公司，使公司能及时进行安排。

10．while让引导步状语从句。

参考译文：鼓励每个员工作为个体行使其政治权利，履行其政治责任，但当事人或员工均不得利用其资源，为寻求执政的任何政党或人员提供政治捐款。

11．as soon as引导比较状语从句。

参考译文：本合同经双方签字生效，有效期两年。

12．as引导原因状语从句。

参考译文：卖方对因卖方在包装方面采用了不当包装而发生的货物损坏和费用以及因采取了不当的或不充分的保护措施而发生的货物生锈，应当承担责任。

13．to such extent that引导结果状语从句。

参考译文：承包人应负责维护新建的项目或公路，其维护的质量应达到承包人过去承建的同等工程的维护质量。

14．in the same manner as引导方式状语从句。

参考译文：此类索赔的所有详细文件须由买方按照它以往处理的方式于十五天内以书面挂号航空信件的方式寄达卖方。

15．in order that引导目的状语从句。

参考译文：为了保证合同及其附件的的履行，甲、乙双方应在本合同生效后四十五天内相互提供履约的银行保证书。

16．commencing引导现在分词从句。

参考译文：本合同及其附属文件，均需中国对外贸易经济合作部（或其委托审批机关）的批准，并自批准之日起生效。

17．appointed重复引导两个过去分词从句。

参考译文：管理机构的总经理由甲方推荐，副总经理由乙方推荐。

第3章　英文合同首部／尾部的阅读与翻译

一、思考题（略）

二、练习题

1．〈参考译文〉
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2．〈参考译文〉
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3．〈参考译文〉
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4．〈参考译文〉
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第4章　英文合同正文（一般条款的阅读与翻译）

一、思考题（略）

二、练习题

1．定义条款。

本协议中，除依上下文明显另有所指外，下列各术语的含义为：

——“开户行”与账户协议中所界定的意义相同。

——“账户协议”指即将由ABC有限公司、特许经营公司及“开户行”于生效日当日或之前签署的账户协议，即随时可能对其原文所作的修订。

——“不利主张”与本协议第五条（不利主张）中所界定的意义相同。

——“关联公司”在本协议中是指被另一家公司直接或间接地、单独或与他人共同控制的公司；在本定义中，对于一家公司的“控制”是指有权直接或间接地（1）以10％或以上的普通表决权股投票选举此种公司董事，或者（2）无论是通过合同方式还是通过其他方式，指导此种公司的经营管理及其政策。

——“协议”，其含义与序文中所作界定相同。

2．合同效力条款。

本合同用中文和英文书就，一式二份，双方各执一份中文正本和一份英文正本。二种文本具有同等效力。本合同自双方授权代表签字之日起生效，第十章中列出的附件为本合同不可分割的组成部分。

对本合同的任何修改或补充，只有在双方授权代表在书面签字后方为有效，并成为本合同不可分割的组成部分。

3．担保条款。

乙方保证是本合同规定提供的一切专有技术和技术资料的合法所有者并有权向甲方转让。如果发生第三方指控侵权，由乙方负责与第三方交涉并承担法律上和经济上的全部责任。

4．保密条款。

归还保密信息。一旦应公司书面要求，受让方应、或应令其代表，将所有保密信息归还公司或销毁。如果受让方销毁保密信息，它应证实已经以书面形式提出这种做法，并迅速将该书面证明提交公司。

5．转让条款。

未经其他方事先书面同意（不得无理拒绝给予此种同意），任何一方不得转让其在本协议项下的权力或义务。但［许可方］可以将本协议及其项下的义务转让给通过合并方式继受其业务的任何人，或者转让给取得［许可方］失职意义上的全部资产的任何一方。

6．不可抗力条款

在以下不可抗力的情况下，卖方对延迟交货或不交货不负责任：火灾、水灾、地震、暴风雨、战争、罢工以及封锁。

7．违约条款。

当事人可以约定一方违约时应当根据违约情况向对方支付一定数额的违约金，也可以约定因违约产生的损失赔偿额的计算方法。

8．违约条款。

卖方及其母公司在本条项下的赔偿金额以二万美元为限。但是，就与卖方或其母公司之欺诈行为或故意不当行为引起的任何“应赔偿损失”而言，该赔偿金额将不受限制。

9．仲裁条款。

凡因执行本合同引起或与本合同有关的争议，均应通过友好协商解决。如果协商仍不能达成协议时，则应提交中国国际经济贸易仲裁委员会仲裁，根据其仲裁规则和程序进行。

10．终止条款。

合同解除后，尚未履行的，终止履行；已经履行的，根据履行情况和合同性质，当事人可以要求恢复原状、采取其他补救措施，并有权要求赔偿损失。

11．管辖法律条款。

本协议受［对各方均为方便的司法辖区］之法律管辖，并依其进行解释，但可能导致适用另一司法辖区法律的上述法律除外。位于该［对各方均为方便的司法辖区］的联邦法院或州法院对本协议项下的任何争议均有管辖权。

12．通知条款。

除非另有规定，依照本贷款合同向借方发出的通知或其他通信，应按照下列地址，用电传或一级邮资预付的航空信寄出。

第5章　英文合同正文（常见条款）的阅读与翻译

一、思考题（略）

二、练习题

1．（1）“蝴蝶牌”缝纫机，型号JA-1，脚踏式3型，抽屉折叠面。

（2）金星牌彩色电视机，型号SC374，制式LAL/BG，220伏，50赫兹，双圆头插座带遥控。

2．质量和技术参数应符合构成本合同之一部分的技术规范。

3．商品：100％棉织男式衬衫

包装：每件装入一个聚乙烯塑料袋，每60件装成一纸箱。



	款式
	数量（件）
	箱号
	箱数



	93—13
	1260
	（1）
	（5）



	93—14
	1260
	（2）
	（6）



	93—15
	1200
	（3）
	（7）



	93—16
	1680
	（4）
	（8）




4．（1）每50打装入一个纸箱，尺寸匹配。

（2）每100公斤装入一个聚乙烯塑料袋，尺寸统一。

5．（1）每公吨255美元，旧金山到岸价，包含2％佣金。

（2）每公吨434欧元，上海离岸价，折扣2％。

（3）每公吨2300000日元，成本加运费至横滨净价。

6．（1）凭不可撤销即期跟单信用证付款。

（2）凭不可撤销信用证见票后30天付款。

（3）买方应通过卖方可接受的银行于装运月份前15天开立并送达买方不可撤销即期信用证，有效期至装运月份后15天在中国议付。

7．对于按到岸价计算的交易，本保险协议双方应明白，保险金额将按发票金额的110％收取投保海洋运输条约规定的风险。

8．装运日期为2009年7月，由海运自上海港至汉堡港，允许分装和转运。

9．为了有助于卖方以信用证议付，信用证的有效期应规定为装运期最后一天之后的至少十天内（在中国终止）有效，信用证金额应允许正负百分之五的误差。

第6章　英文合同正文（特殊条款）的阅读与翻译

一、思考题（略）

二、练习题

1．货物所有权的转移并不影响货物与合同规定不符时甲方拒收货物的权利。

2．为了在中国境内外销售产品和进行销售后的产品维修服务，经中国有关部门批准，合营公司可在中国境内外设立销售维修服务的分支机构。

3．本信用证项下的远期汇票由付款人承兑和贴现，所有费用由买方负担，远期汇票可即期收款。

4．如合同规定使用多种货币支付，凡涉及按本合同第58和59条规定使用条款的项目，其用外汇支付的比例或数额应按本条第1和第2款制定的原则予以确定。

5．每营业年度的头三个月，有总经理组织编制上一年度的资产负债表、损益计算书和利润分配方案，提交董事会会议审查。

6．乙方保证为合营公司提供的______的设计、制造技术、工艺流程、测试和检验等全部技术是完整的、准确的、可靠的，是符合合营公司经营目的的要求的，保证能达到本合同要求的产品质量和生产能力。

7．卖方保证出售给买方的本合同项下的货物不会侵犯其他第三方的知识产权，包括但不限于专利等；若因卖方出售给买方的本合同项下的货物侵犯其他第三方的知识产权的，买方遭受第三方索赔的，则卖方应当承担买方因此所遭受的一切经济损失，包括但不限于第三方的索赔费、买方支付的诉讼费等。

8．承包人应随时采取一切合理的预防措施，防止其雇员制造或在雇员中发生违法、骚乱或混乱行为，以维护治安和保护工程附近地区人员和财产的安全。

9．违反本条规定的，员工应按照______个月工资标准，就每个违约行为向公司支付违约金，公司按照本规定提起的任何主张，不影响公司依照本合同第______条主张赔偿金的权利。

10．业主有权在任何适当时间对建造中的工厂的材料和工艺进行检验和测试，费用自理。这种检验或测试不能免除承包商在合同中应尽的任何义务。

11．业主应在需要时协助承包人为工程所需的建筑设备、材料和其他物品结关。

12．应工程师的书面要求，承包人应根据工程师的指令，对施工过程或维修期内出现的任何欠缺、不足或缺陷进行检查。除非根据合同，此种欠缺、不足或缺陷应由承包人负责，否则上述检查工作的费用由业主承担。

13．工程计量应采用净值，不管一般或当地惯例如何，本合同另有明文规定的除外。
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IN WITNESS WHEREOF, the Parties hereto have caused this Contract
to be executed in accordance with their respective laws the day and the year
first above written.

Wan Maochun(Signature)
CEO of ABC Company

Zofa (Signature)
Manager of DEF Co. , ltd.

Signed, Sealed and Delivered by the said

Purchaser in the presence of

Hassim

Signed, Sealed and Delivered by the said

Supplier in the presence of

Wang Jian
Address: Hangzhou, P. R. China
Date: Junel,2009
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THE CONTRACT OF ZHEJIANG TIANTANG POLYESTER PROJECT
BETWEEN
ZHEJIANG NINGBO CHEMICAL PLANT, CHINA
AND
HUVIS CHEMICAL CORPORATION,REPUBLIC OF KOREA

JUNE 2008
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FREIGHT &

R/TONS |RATES PER|PREPAID|  COLLECT
CHARGES /TON
2925. 00 40 5850. 00
OCEAN FREIGHT 2
3325. 00 40 23275. 00
OCEAN FREIGHT 7
PR ETRG n 40. 00 40 360. 00
: » TOTAL 29485. 00
NO. OF PLACE OF DATED MAR
PREPAID [PAYABLE : 11,99
ORIGINAL | B(s)/L ISSUE
AT 2T B(s)/1 SAN FRANCISCO
B 1999463 A 11 H
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CONSIGNEE

TO-ORDER

FORWARDING AGENT-REFER-
ENCE
CHINA INTER-OCEAN TRANS-
PORT,
INC. 223 LAWRENCE AVENUE,SAN
FRANCISCO CA 94080 FMC
# 2409

POINT AND COUNTRY OF ORI-
GIN

NOTIFY PARTY

e

CHINA WANDER CORP.
NO. 12 SHAWAN STREET,
CHONGQING CHINA
FAX. TEL:

FRANCISCO, USA

PLACE OF RECEIPT SAN

DOMESTIC ROUTING/EXPORT
INSTRUCTIONS

“FREIGHT COLLECT”
CONTRACT NO. :

L/CNO. .

REF. NO. :

OCEAN VOY. NO. | PORT OF
VESSEL LOADING
PORT OF PLACE OF
DISCHARGE DELIVERY

ONWARD INLAND ROUTING
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the credit is available by negotiation each presentation must be noted on the re-
verse side of this advice by the bank where the credit is available
Yours Faithfully.

For Bank OF CHINA, SINGAPORE
INSTRUCTIONS TO THE NEGOTIATING BANK
1. All documents to be dispatched to us in one lot
2. In reimbursements we shall reimburse you in accordance with your instruc-

tions
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SHIPPER

FITTS INTERNATIONAL, INC,

15 BROAD STREET CHARLESTON;,
SOUTH CAROLINA 29401 USA
FAX. 803-853 3582 TEL. 803-
853 5181

B/L NUMBER
BOOKING NO. -SFO-25000

EXPORT REFERENCE:
CIT-SFO-6124
CIF-SFO-6124

Postcode; 29401
Fax:803-8533582
Tel:803-8535181
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Place and date of issue: Singapore 5/
5/2007(D/M/Y)

Number 764351

Irrevocable
Documentary Credit

Applicant: Overseas Company
100 Julan Sultan

#01-20 Sultan Plaza
Singapore 0719

Expiry date and place for presentation
of documents

Expiry date: 15/8/2007 (D/M/Y)
Place for presentation: Shanghai

Advising Bank: Reference No 210214
Bank of China, Shanghai

Beneficiary:
Shanghai Machinery Imp & Exp Coop
Shanghai, China

Partial shipments [] allowed []

not allowed

Transshipment [] allowed [] not al-

lowed

Amount ; USD 729,000,00
(United States Dollars Seven Hundred
and Twenty Nine Thousand Only)

Credit available with Nominated Bank
[] by payment at sight
[] by deterred pavement at
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[] by acceptance of drafts at
[] by negotiation
Against the documents detailed herein

(] and Beneficiary drafts drawn on

Bank of China, Singapore, at sight -|

[J Insurance covered by buyers

Shipments as defined in UPC 600
Article 20

From Shanghai

For transportation to Singapore
Notlaterthan31/7/2007

(D/M/Y)

Documents required (in three-fold unless otherwise specified ) :
Signed commercial invoice

Insurance Policy or Certificate, endorsed in blank, covering All Risks
And War Risks as Per CIC

Full Set clean on board Bills of Lading made out to order and
Endorsed in blank, marked Freight Prepaid and notifying applicant

Evidencing shipment of :

4. 860 sets Colour Television Set “Golden Star” Brand Model SG374
PAL/BG System, 220V 50 HZ, Two Round Pin Plug, with Remote
Control Unit. Price USD 150,00 per set CIF Singapore

Sales Confirmation NO. EF94SP-71-023

Transported in 40 containers of 810 cartons each

Documents to be presented within 15 days after the date of shipment but within
the validity of credit

We hereby issue the Irrevocable Documentary Credit in your favour. it is sub-
ject to the Uniform Customs and Practice for Documentary Credits (2007 Revi-
sion International Chamber of Commerce Paris. France. Publication NO. 600)
and engages us in accordance with terms thereof. The number and the date of

the credit and the name of our bank must be quoted on all drafts required. If
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AGREEMENT
FOR
CONSTRUCTION, INSTALLATION, TESTING, COMMISSIONING,
OPERATION, MANAGEMENT, MAINTENANCE OF NATIONWIDE
3G TRANSMISSION
AND SUB-TRANSMISSION SYSTEMS
AMONG
ORIENT MOBILE CORPORATION
FLYING EAGLE CORPORATION
AND
BANGBILE COPRORATION

MAY 23, 2009
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CONTRACT OF CIVIL WORKS
OF
LOARDER-MUKARUS STRATEGIC HIGHWAY
BETWEEN
ORIENT ROAD AND BRIDGE ENGINEERIGN CORPORATION
AND
HIGHWAY AUTHORITY OF YEMENI REPUBLIC

MAY 19,2009
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Urvziexnsmaannan
NINGBO METALS & WIRE ROPE FITTINGS CO.,LTD

SALES CONTRACT
er: SUNCOR STAINLESS ING
Boy 70 ARMSTRONG ROAD ORIGINAL
PLYMOUTH MA02380 Contract No.: 2009NBRE-0678
usA Order No: 5422.00
Seller: NingBo Metals & Wire Rope Fittings Co.,Ltd Date: APR 13,2009

QiuShi NingBo China Postcode:315038
Tel:0086-574-87589247 Fax:0086-574-87589096 .
The buyer agrees to buy and the seller agrees to sell the following goods on terms and condition as set forth below:

(1) Commodity _end_Specification

FOB NINGBO

$S5318 HEAVY DUTY THIMBLE

ki S0123FS10 @usD1.051 USD1,051.00
12" S0123Fs13 @usD2.23 UsD1,115.00
58" S0123-FS16 @usD2.807 USD1,403.50
1 S0123-Fs25 @usD10.849 USD1,084.90
$5316 FORGED EYE BOLT PLAIN

174"X4"  $0315-0710 @usD0.987 USD987.00

" UsD5641 40

SUNCOR STAINLESS INC. ON PALLET
70 ARMSTRONG ROAD
PLYMOUTH MA 02360
NO.1-UP
(5) Time of Shipment: mgs (6) Shipment quantity %4 nore or less allowed
(7) Port of Loading: o (8) Part of Destination:
(9) Terms of Payment:
( )By 100% confirmed, Iirevocable Letter of Credit to be open to the seller before and to be

available by sight draft, to remain valid for negotiation in China until the 15th day afier the date of shipment,
allowing transhipment, mentioning the relative contract number and the negotiated ‘more or less allowable

with subject to the actual shipped quantity,

(10) Insurance:  Covering BYBUYER Risks for 110% of invoice value to be
officted by the seller.

The Buyer' s Signature: The Seller's Signature:

Other terms and conditions to be continued on reverse side SHAQ YUAN KANG
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DESCRIPTION OF

UNIT | QTY | UNIT PRICE AMOUNT
COMMODITY

1. Liquid mud pump,
liquid mud agitator, lig-
vid mud tank cleaning | shipset 1 | USD185,000,00

machine, liquid mud jet-
ting pump I.

CIFNINGBO
USD185,000. 00

SPECIFICATIONS AND SCOPE OF SUPPLY AS PER ATTACHED TECH-
NICAL AGREEMENT SIGNED BETWEEN BUYERS AND SLLERS ON

March 1st , 2006

TOTAL VALUE: SAY CIF NINGBO BY SEA IN USD ONE HUNDRED EIGHTY
FIVE THOUSAND ONLY.
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Quantity

Description &

Specification

Packing

Processing charges

Unit price &

terms:

3000 doz.

100% COTTON
BATH TOWEL
ART. NO. 27 X 54
176 oz PER DOZ
ONE DESIGN
FOUR COLORS AS
PER PARTY B'S
SAMPLE REACH-
ING TO PARTY A
OCTOBER, 2009.
LABEL AS: PER
PARTY A’S INDI-
CATING “ MADE
IN CHINA

COLOR
ASSORTED

A .
CIF PER DOZ, | ~rount:
USD: 3. 24,
Total: USD:
20000, 00
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SUNSHINE COMMODITIES PTY LTD

ABN 21 062 827 963

P.O. Box 1885
Sunnybank Hills
Brisbane Qld 4103
AUSTRALIA

Phone: 61-7-37116861
61-7-37116863

Fax : 61-7-37116862
METALS & WIRE ROPE FITTING FACTORY PURCHASE ORDER
NINGBO CHINA
QTUSHI 29SC/Rs-949920 & 8059

NINGBO 315038
CHINA

Date: 17th April, 2009

Please accept our Purchase Order for supply of the following :
Prices are CNF C5% in USD, Sydney, Australia.

Product Product Price-per Total-Price|
Code  Description Oty Item CNF_Sydney
O/W 949920

GRADE M LARGE DEE SHACKLES TO AS2741-1992
WITH FIGURE 1 SCREW COLLAR PIN AND MADE
FROM C1045 STEEL AND WITH TEST CERTIFICATES.
WLL AND "M"™ AND BN TEST NO. TO BE STAMPED
ON EACH SHACKLE, SA¥ETY FACTOR TO BE 6 TO 1.
HOT DIPPED GALVANISED FINISH
230316 16MM x 19MM WLL1.5T M BN20 MM/¥YY 300 USD 1.2400 USD 372.00

230320 19MM x 22MM WLL2.0T M BN21 MM/YY 270 1.9640 530.28
230325 25MM x 29MM WLL3.8T M BN23 MM/YY 60 3.9050 234.30
O/N 8059

COMMERCIAL DEE SHACKLES WITH FIGURE 1
SCREW COLLAR PIN.

200313 13MM  HDG 1080 0.3400 367.20
200316 16MM  HDG 1000 0.7330 733.00]
200320 20MM  HDG 1000 1.3730 1,373.00
200325 25MM  HDG 750 2.6680 2,001.00

COMMERCIAL BOW SHACKLES WITH‘E‘IGURE 1
SCREW COLLAR PIN,

205316 16MM  HDG 1000 0.7700 770.00
205320 20MM  HDG 1000 1.4420 1,442.00
205325 2z5MM  HDG 500 2.8010 1,400.50

GRADE L SMALL DEE SHACKLES TO AS2741-1992

WITH FIGURE 1 SCREW COLLAR PIN AND MADE

FROM C1015 STEEL AND WITH TEST CERTIFICATES.

WLL AND "L" AND BN TEST NO. TO BE STAMPED

ON EACH SHACKLE. SAFETY FACTOR TO BE 6 TO 1.

HOT DIPPED GALVANISED FINISH
221313 13MM x 16MM WLLO.85T L BNSO MM/YY 560 0.6740 377.44
221320 19MM x 22MM WLL2.0T L BN49 MM/YY 510 1.8860 961,86
\ /cont page 2

T00@ XV 62:LT 800Z ¥0/L]
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BA B £

R A & AR #E £ .

}i =4 /t =4 $ ,’&}Eﬂ%ﬂépﬂl\
320316 THKET DAY, F4 | 300 . 2340(£ ) | 372.00( £ 1)
230320 £ B A £ AS2741-1992, | 270 | 1. 9640 530. 28
230325 Har — N LA, 60 . 9050 234. 30
200313 MR DA HE4, RAHA | 1080 | 0.3400 367. 20
200316 | C1045 5 2% 4R, 5 % — A~ | 1000 | 0. 7330 733.00
200320 | SBLCEFRAY ., 1000 | 1. 3730 1,373. 00
205316 | WA 3 M4, F— A% | 1000 | 0. 7700 770. 00
205320 RSN, AR MR A | 1000 | 1. 4420 1,442. 00
205325 | 6 %1, 500 | 2.8010 1,400. 50
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Description &

Total estimated cost

Quantity o Packing | (insurance & freight
Specification )
included)
100% COTTON CLOTH
100BALE % BALES | USD: 22600. 00

59/60.
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Price-per Total-Price

Product Cod Descripti
e i Qty Item CNF Sydney
GRADE M LARGE DEE
320316 300 | 1.2340CUSD). | 372.00(USD
230320 SHROLES T0 AR s 14 9640( ) 530 28( )
1992 WITH A SCREW : :
230325 60 | 3.9050 234, 30

COLLAR PIN
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(28)

TOR TO BE 6 TO 1

Price-per Total-Price
Product Code Description Qty
Item CNF Sydney
_
COMMERCIAL DEE l_ﬁf
200313 SHACKLES MADE | 1080 0. 3400 367. 20
200316 FROM C1045 STEEL | 1000 0. 7330 733.00
200320 WITH A SCREW COL- | 1000 1. 3730 1,373. 00
LAR PIN
COMMERCIAL  BOW
205316 SHACKLES WITH A | 1000 0. 7700 770. 00
205320 SCREW COLLAR PIN | 1000 1. 4420 1,442.00
205325 WITH SAFETY FAC-| 500 2.8010 1,400. 50
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This Contract is made and entered into at Beilun of Ningbo on the fifth day of
May 2008 by and between Company A (hereinafter referred to as “Party A”)
and Company B (hereinafter referred to as “Party B”).
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IN WITNESS WHEREOF, the Principal and the Consultant hereto have
caused this Consultating Agreement to be executed in accordance with their re-

spective laws the day and the year first above written.

Qi Jianchuan(Signature) Habibi (Signature)

Managing Director General Manager

Orient Lion Trading Company Dal Handelsa Consultants Partnership
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" ABN 21 062 827 963
PURCHASE ORDER

29S8C/BS-949920 & 8059

Product Product Price-pex Total=Price
Code Description oty item CNF_Sydney

GRADE M LARGE DEE SRACKLES TO AS2741-1992

WITH FIGURE 1 SCREW COLLAR PIN AND MADE

FROM C1045 STEEXL AND WITH TEST CERTIFICATES.

WLL AND "M" AND BN TEST NO. TO BE STAMPED

ON EACH SHACKLE. SAFETY FACTOR TO BE 6 TO 1.
SELF COLOUR BLACK FINISH

230038 38MM x 44MM WRLS.5T M BN1l MM/YY SO USD13.0S6C USD 652.80

TOTAL UsSD11,215.38
LESS C5%

TOTAL PRICE CNF SYDNEY USD10, 654.61

/cont page 3
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SUNSHINE. COMMODITIES PTY LTD

ABN 21 062 827 963
PURCHASE ORDER

29SC/BS-249920 & BOS9
Page 3

CONDITIONS ARPLRXING TO THE GOODS
1. GOODS TO BE PACKED IN GUNNY BAGS OR CRRTONS.
GOODS PACKED IN GUNNY BAGS ARE TO BE PACKED IN DOUBLE GUNNY BAGS.
NO BAG OR CARTON IS TO WEIGH MCRE THAN 25KG.
NO CHINESE WRITING CN OUTSIDE OF BAGS OR CARTONS.
LABELS ON BAGS ARE TO BE COLOURED.
PRODUCT DESCRLPTIONS ON LABELS AND CARTONS ARE TO BE AS PREVIOUSLY
ADVISED.
BAGS AND CARTONS TO BE PACKED ONTO METAL PALLETS.
TEST CERTIFICATES ARE TO BE SUPPLIED AS PER OUR PREVIOUS ORDERS.
* DOCUMENTS : 2 COMMERCIAL INVOICES
2 PACKING LISTS
4 ORIGINAL BILLS OF LADING
3 NON-NEGOTIABLE BILLS OF LADING
1 SET OF ORIGINAL TEST CERTIFICATES IN DUPLICATE

ALL DOCUMENTS MUST BE FORWARDED TO US BY COURIER
WITHIN 5 DAYS AFTER THE ISSUANCE OF THE SHIPPING
DOCUMENTS .

BILL OF LADING TO SHOW THE WORDS "METAL PALLETS"
IF TRE GOODS ARE PACKED ON METAL PALLETS.

FOR BOTH LCL AND FCL SHIPMENTS A COMBINED SHIPPERS
OECLARATION FOR STRAW PACKING, TIMBER PACKING,
BARK CONTAMINATION AND CLEANLINFSS TS REQUIRED.

IF¥ TIMBER OR VEGETABLE MATTER IS USED IN THE
PACKING, FUMIGATION CERTIFICATES MUST BE SUPPLIED.

BY T/T 60 DAYS FROM B/L DATE.

GOODS TO BE SHIPPED BEFORE 30TH MAY 2009.

O/N: :49920, 8059

SYDNEY
PLEASE SIGN AND RETURN.

For and on behalf of For and on behalf of
METALS & WIRE ROPE H'ITTINGS SUNSHINE COMMODITIES PTY LTD

Authorising Official

£00@ IVA OC:LT 800Z 0/
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IN WITNESS WHEREOF the authorized representatives of Party A and
Party B have hereunto set their hands on the fifth day of May, 2008 in People’s
Republic of China.

Authorized Representative of Authorized Representative of
Flying Ball Valve Company in BBB Trading Co. , Ltd. in
P.R. China Republic of Argentina

By Wu Jianguo (signature) By R. H. Smith (signature)
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IN WITNESS WHEREOF these previsions have been duly executed by

the Parties hereto on the date first above written.

Liu Wei (Signature) John Mansfield (Signature)
For and on behalf of For and on behalf of

(A Company) (B Company)
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This Agreement is entered into as of the 30th day of October 2007 between
Zhebei Shipbuilding Co. , Ltd and American Bureau of Shipping

No, 69 Jiangnan Road 16855 Northchase Drive
Ningbo, Zhejiang, China 315040 Houston, Texas 77060, U. S, A.
Hereinafter referred to as Client hereinafter referred to as ABS,

as follows;
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APPENDICES 1: WORK SCHEDULE

APPENDICES 2. SPECIFICATIONS

APPENDICES 3. DRAWINGS

APPENDICES 4: SCHEDULE OF PERSONNEL TRAINING
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