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出版说明

根据教育部《关于加强高等学校本科教学工作提高教学质量的若干意见》的精神要求，为适应我国加入WTO后的发展需要，我国高等学校法学等专业的课程安排中双语教学要逐步达到一定的比例。

为了引进对国内双语教学有帮助的优秀的国外原版教材，同时对其加以适当改造，使之真正符合我国目前双语教学的发展状况和广大师生的教学需求，我们对其中的诸多问题进行了探索。比如，在哪些课程上引进原版教材对我国的法学教学更有借鉴和学习意义，引进何种难度和多大体量的教材；又比如，如何降低纯粹的英文原版教材的学习难度，如何为广大师生提供辅助学习材料；等等。

奉献于读者面前的这套21世纪法学系列双语教材，就是基于以上考虑和探索而做的一种有益尝试。

首先，我们选择了在国际法学科、重要的民商事法学科和法学基础理论学科率先引进国外的原版教材，选择其中难度适中的国外原版教材。

其次，我们对教材的体例进行了精心的编排和设计，对较厚的原版教材进行了精心的改编。

最后，整套教材采取了英文原版书配中文辅导用书的形式：每本教材前一部分是英文原版教材(为适宜教学，作了相应删改)，后一部分是我们约请国内从事双语教学的优秀教师编写的与英文原版教材相配套的中文辅导内容，设置了重点词汇解析、内容导读、案例解析等栏目。这些配套的中文辅导内容将会为学习英文原版教材的读者提供较大的帮助。

本套丛书从原版样书的审核挑选，到艰难的版权谈判过程，再到体例内容的各项设计以及作者的精心编写，每一项努力都是为了给大家奉献对我国法学双语教学真正有所裨益的好教材，希望在广大师生的关心和支持下，我们能将这套教材做得更好！

编者

2009年9月


序言

法律英语和英美法的双语教学在当今的法学教育中受到了越来越多的重视，因此编写一本适合现阶段学生学习要求的法律英语和英美法概论教材有着重要的现实意义。2008年中国人民大学出版社的郭虹编辑和作者曾就如何编写法律英语和英美法双语教材进行过一次深入的讨论，达成了一个共识：随着我国学生英语能力的提高和授课教师法律视野的开阔，使用原版教材进行法律英语的系统教学已是迫在眉睫。恰逢此时中国人民大学出版社引进了美国培生出版集团的美国法学院教材，我们商定，以法律英语系列教材的方式将美国原版教材引入中国的法学双语教学中。而之所以要编写系列教材，是因为法律英语的学习绝不仅仅是英文加法律单词，不懂英美法来学习法律英语只能是无源之水、无本之木。而英美法博大精深，单靠一两本教材如何能将其精华囊括殆尽？因此，结合各个部门法全面、系统地出版适合我国教学现状的双语教材将是一个大胆的尝试。但选取哪一本教材作为系列教材的开篇之作则成了头等大事。

在众多的原版教材中，由乔安妮·班克·黑姆斯和伊冯娜·伊肯所著的Introduction to Law一书，引起了作者的注意。万事开头难，法律英语和英美法的学习也不例外，总要有一个“入门”的教材将学生引入英美法学习的殿堂中来，这就要求教材要难易适中，此外，还要有基础性和全面性，要较为全面地把英美法的基础知识介绍清楚，从而为以后的法律英语和英美法学习打下坚实的基础。以此观之，该书即是一本符合我国现阶段法律英语和英美法双语教学需求的恰当之选。该书在内容上系统介绍了英美法的基本知识，其最大特点是以其简单精练的语言——即Plain English来撰写法学教材，因此对该书的使用能起到事半功倍之效：通过“简单”的语言掌握“复杂”的英美法知识，在英文中学习法律，在法律中提高英文。因此，将其译为《法律英语：法学概论》，既是希望通过该书将法律英语和英美法概论的双语教学有机结合，为法学双语教学提供一个全新的视角，也希望将此书作为法律英语系列教材的开篇之作，从概论开始，逐步深入各个部门法，建立一个法律英语和英美法的教材体系。

本教材在原著的基础上，结合我国法学双语教学的现实需求，分为中英文两个部分，其英文部分选取了原版教材中的十章进行适当改编，其覆盖范围包括了英美普通法的核心基本理论和主要的部门法基础知识。中文部分在编写过程中考虑到学习法律英语和英美法双语教学的特殊性——既有学习法律术语和基本的法律知识的专业性要求，还要掌握法律英语中的语言技能，在体例上做了如下安排：

首先，将原书中标出的基本的法律词汇进行翻译，以便于理解和掌握，此为“基础词汇释义”。

其次，选取原书中值得深入分析的重点法律词汇进行详细分析，英汉并重，即“重点词汇详解”。

序言法律英语：法学概论(第3版)再次，原书虽然是法律教材，但是语言简单精确，结合法律语境学习英语语言技巧并学以致用，则是法律英语学习的事半功倍之坦途，因此本书中文部分还特别列举了值得好好体会的语言知识点，即“英语技能提高要点提示”。

又次，法律英语的学习绝不是简简单单的几个单词、几个句子，不懂法律知识，也难以学好法律英语，至少是掌握不了其中之精髓，本书中的“重点法律知识分析”部分即选取了法律知识要点进行详细分析，力图使读者体会其中的内涵。

最后，英美普通法的特点在于其案例法体系，案例的学习是学习法律英语不可或缺的部分，本书中的“案例解析”部分即对教材中的案例结合涉及的法律问题进行了全面的分析，既有层层递进的详细论述，也有结合案例情况以问题形式进行的启发式分析，并且还点出了案例中的语言要点。目的只有一个，即使读者深入理解案例的精髓和熟悉案例的语言韵味，不再对案例感到陌生和排斥，期待读者在阅读完本书中二十个左右的案例后能对英美法案例有一个切身的认识。

为了提高学生的阅读和学习兴趣，在本书的编写中，还穿插了“词义辨析”和“Small quiz”两个小栏目，前者是对需要掌握的同义词或近义词进行了比较分析，促使读者更为全面地掌握词汇的含义并能熟练使用，而后者则是结合具体的知识点，通过提小问题的方式，帮助读者主动思考，加深理解。

作者在双语教学中有一个切身体会——启发式和互动式的教学方式最能调动学生的学习热情和提高学习效果，因此，在运用教材进行教学的过程中，有两个方面值得关注：

第一，运用英语教学中的paraphrase的教学方式，鼓励（甚或在适当的时候采用“强迫”）学生使用自己的语言来解释词汇，重述案件的概况，将教材中已有的词汇、短语、句型有机地融入自己的表述中，特别是将在教材中出现的一些看似简单和日常化的词语运用到法律语言中，可以有效地提高学生的语言能力和对法律知识的理解，并能排除学生对法律英语的畏难情绪。

第二，与其他法律英语和英美法教材相比，本教材的一大特点在于其较为充实的案例。众所周知，案例教学是英美法学教育的特色之一。通过案例的学习读者可以掌握英美法的语言特点和思维方式。因此，对于本教材中的案例，授课教师可以采取灵活多样的方式调动学生的主动学习：结合案情分为原、被告双方进行课堂辩论，利用教材中教授的案例分析方法进行案例分析的课堂提问和发言，利用教材中教授的诉讼文件的书写格式模拟案件的起诉书等法律文件，全面利用网络资源对相关案例的背景资料进行查询并在此基础上结合案例涉及的法律理论写小论文，等等，从而使学生能够活学活用法律语言，掌握英美法的思维技巧。

总之，作者希望通过本书为我国法学教育的双语教学贡献一份力量，其中疏漏之处，诚挚希望各位同仁批评指正！

姜栋

2009年7月


英文原版书部分

PREFACE

The study of law attracts students for a variety of reasons.Many see the study of law as a career choice—as the opportunity to become a lawyer，a paralegal，or some other related professional.Some are interested because of personal dealings with the legal system，while others are interested simply because it is a fascinating subject.Whatever reasons motivate the student，an introductory class in law must accomplish certain basic objectives.Students must develop an understanding of the organization of the legal system.They must comprehend basic legal concepts related to procedural and substantive law.Students should also be introduced to cases，statutes，and the Constitution，the sources of all of our laws.While students in an introductory law class should not be forced to learn about the law entirely through reading cases，some experience in reading cases is essential to learning about the law.

Our years of teaching paralegal students have convinced us that any introductory law course must begin with and emphasize the development of a strong legal vocabulary.Also important is the opportunity to use and develop the analytical skills so important to any legal professional.Our goal，therefore，in writing this text is to help instructors by providing beginning students with a book that keeps their interest while providing an overview of the organization and operation of the legal system，as well as an introduction to some of the basic concepts of substantive and procedural law.More importantly，however，we have included several features that give students the opportunity to develop a strong legal vocabulary and to build their analytical skills.

THE THIRD EDITION OF INTRODUCTION TO LAW

Feedback from instructors and students who use this text convinces us that the basic organization and features of this textbook are successful.Students have especially appreciated the extensive key term definitions in the margin，the interesting cases，and the wide use of common hypothetical cases to explain the application of legal principles.These features remain in the text.However，the law has never been，nor will it ever be，a static entity.Any useful textbook dealing with the law must reflect these changes.As a result，where applicable，the law has been updated in this text.Other changes reflect the changing face of the legal system，as well as our desire to provide students with the following.

▼ More practice in building analytical skills

▼ An awareness of the global view of law

▼ An introduction to the ever-growing important areas of constitutional，employment，and environmental law

▼ Extended coverage of the unauthorized practice of law

▼ Updated information on the current impact of technology in law practice to accomplish these goals，the third edition of Introduction to Law contains the following new features

▼ A new chapter，“Constitutional Law，” introducing and discussing some of the major concepts of constitutional law

▼ New coverage of legal research strategies

▼ Introduction to the areas of employment and environmental law

▼ Inclusion of new U.S.Supreme Court cases

▼ Expanded discussion of the unauthorized practice of law

▼ A new chapter feature，“Around the World，” providing information and Web sites related to international aspects of law

▼ A new chapter feature，“Skills Assessment，” containing assignments for students to test the skills needed in a law office

▼ Expanded use of tables and charts to clarify legal concepts

INSTRUCTIONAL AND LEARNING FEATURES OF INTRODUCTION TO LAW

The many features of Introduction to Law make it an excellent choice for both the student and the instructor.Students will find an easy-to-read text with a built-in dictionary，realistic factual situations，and high-interest cases.Instructors will find an organized text containing questions to help students review text material，hypothetical situations for class analysis and discussion，and assignments in each chapter.In addition，an Instructor's Manual provides the instructor with chapter outlines，answers to review questions，a test bank，and transparency masters.The supplemental material is especially helpful to adjunct faculty.More specifically，Introduction to Law contains the following features.

▼ Numerous charts and tables illustrate and clarify legal concepts.

▼ Legal vocabulary is identified in boldface type.The key terms are defined in the margins of the text where the terms appear，and are also listed at the end of each chapter for review.

▼ A case file containing a hypothetical factual situation opens each chapter.This case file serves as an introduction to the subject matter，encouraging students to think about the subject matter in a law office or everyday setting，rather than simply as more textual reading.

▼ Carefully selected and edited case law appears in each chapter.The case law introduces students to reading the law and assists with the development of critical thinking skills.The cases are interesting and even familiar.Most cases have been edited in an effort to shorten them and to give beginning students the opportunity to ascertain the important concepts of the case without being confused.(In editing the cases，we have taken some liberties with normal rules of editing.)To assist the student，we have also provided a brief introduction to most cases，as well as questions for case analysis following the case.

▼ A “Technology Corner” box in each chapter provides a list of Internet sites that are relevant to the material in the chapter.A “Featured Web Site” box in each chapter provides an overview of one important Web site，along with student assignments using the site.

▼ Internet references to international organizations，laws，and legal resources appear in each chapter in a feature titled “Around the World.” This feature allows students to explore global influences on the legal system as well as to compare the U.S.legal system with that of other nations.

▼ “Ethical Concerns” boxes in each chapter contain hypothetical situations presenting ethical questions suitable for class discussion.Students are given the opportunity to apply the various ethical rules to real-life situations.

▼ A “Chapter Summary” is included in every chapter.The summaries are short overviews of the major concepts covered in the chapter.

▼ Basic “Questions for Review” follow each chapter summary.These questions are designed to assist the student in focusing on the most important concepts in the chapter.

▼ “Questions for Analysis” at the end of each chapter require the student to apply the concepts covered in the chapter.

▼ An “Assignments and Projects” section，which follows the “Questions for Analysis，” contains hands-on activities to help the student build necessary skills.

▼ “Skills Assessment” provides students with an opportunity to test a variety of skills needed to survive in a law office.

▼ Most chapters include a feature called “A Point to Remember.” This practical information helps students focus on the skills and concepts that will help them in their legal studies.

▼ A complete Glossary at the end of the text contains definitions for all highlighted key terms used in the text.

▼ A mock trial can be found in Appendix III,and a Basic Citation Reference Guide is included as Appendix IV.The mock trial could be used at the end of Chapter 17(“The Trial”).We have found that a mock trial is fun and memorable for students.We have provided the basic fact pattern and the legal issues.The trial is a good opportunity for students to apply the materials presented in the preceding chapters.

▼ Appendix VII,“Recent United States Supreme Court Decisions,”contains summaries of important recent cases.In the various chapters,students are asked to do factual analysis based on the cases.

▼ A complete Instructor's Manual is available.The Instructor's Manual contains suggested course syllabi,chapter outlines,answers to“Questions for Review,”and suggestions for additional teaching materials.It also includes a test bank with answers and transparency masters.
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CHAPTER OBJECTIVES

When you complete this chapter you should be able to

1.Describe the requirements for becoming a lawyer.

2.Explain some of the different types of law practice.

3.Explain the role of the paralegal in the legal environment.

4.Identify the skills required of a paralegal.

5.List and describe the responsibilities of the various personnel working in law offices and in the courts.

6.Identify the organizations for legal professionals.

7.Describe some of the major ethical rules that govern legal professionals.

8.Explain how to avoid the unauthorized practice of law.

CASE FILE: PEOPLE V.TERRY JACOBS

Terry Jacobs has always been fascinated by the law.Terry's spare time is spent watching television shows about lawyers and police or reading legal thrillers written by authors such as Grisham and Turow.At one time Terry even considered becoming a lawyer, but the thought of seven years of college and the corresponding cost made Terry put aside.Instead, Terry surfed the net and found several articles and books on the law written for paralegals.After reading the books, Terry started a paralegal business called Jacobs Paralegal Services.As part of this business, Terry often helped people obtain divorces.Now, the local bar association claims that Terry is engaged in the unauthorized practice of law.After investigating the matter, the local prosecutor filed criminal charges against Terry.


SEC.1-1 INTRODUCTION

Whether based on fact or fiction, legal stories capture the interest of the American public.Daily news reports in all media generally include some stories involving our legal system.Sometimes the events involve serious issues such as the rights of those accused of terrorist activities.Sometimes the stories involve less serious but more incredible issues such as the right to sue a fast food restaurant for causing obesity.Often, the stories involve legal difficulties of celebrities who get involved in everything from murder to child abuse to domestic disputes.The entertainment media also focus heavily on legal stories.Popular fiction, television series, and movies are often based on law-related events.

Clearly, the law is a fascinating topic.More than that, however, the law affects all aspects of our lives, from the selection of our president to the way we drive our automobiles.At times the law is simple and straightforward.At other times it can be complex and involved, requiring experts to explain and interpret it.

Whether your goal is to work in the law or whether you are just interested in law, you should know certain basic concepts about the U.S.legal system.This text is intended to introduce you to some of the basics of the U.S.legal system.You will not learn everything there is to learn about the law; that is an impossible task.However, as you go through the various chapters, you will see how the legal system is organized and how it functions.You will read about some important areas of law and see how legal disputes are handled both in and out of court.

The starting point in learning about the law is to become familiar with the participants who make up the legal community.This first chapter introduces you to the various members of the legal community.It also introduces some of the important ethical rules that guide these professions.


SEC.1-2 THE LEGAL PROFESSION

LAWYERS

A lawyer[1]
 , who is also called an attorney[2]
 , is an individual licensed by a state to practice law.States generally require that individuals take and pass a special examination, a bar examination[3]
 , before they can be licensed to practice law.The license is valid only within the state that issues it.If an individual wishes to practice law in a state on a regular basis, that individual must be licensed within that state.Prior to taking a bar examination, most individuals have completed a four year bachelor's degree program followed by a three-year law school program.On completion of law school, most graduates receive a Juris Doctor (doctor of law) degree.Because of the ever-changing nature of the law, some states now require licensed attorneys to regularly complete a certain number of hours of continuing education in order to maintain their license to practice law.

THE PRACTICE OF LAW

Lawyers practice their profession in different ways.Many lawyers work in privately owned law firms.The lawyers may be the employees or owners of the law firm, either individually, in partnership with other lawyers, or in an association with other lawyers.The law firm may even be incorporated.A law partnership operates under the same partnership laws as any business.The partners share profits and each is responsible for all of the liabilities of the business.However, because of certain ethical rules, only licensed attorneys can be partners.Many states recognize a new type of partnership, a limited liability partnership (LLP).In this business form, the partners in the law firm have limited liability for the acts of their partners.An association is a type of business organization where lawyers may share office and support-staff expenses, but do not share in the profits of the law practice itself.In some cases the law practice is incorporated.In such an event, the state laws regulating corporations apply to the organization.Shareholders, or owners of the corporation, are generally limited to attorneys.

Not all lawyers work in private law firms.Many work for local, state, or federal government organizations such as prosecutors' offices (sometimes known as district attorneys), public defenders' offices, state attorneys' offices, or the U.S.Attorney's office.Other attorneys work in legal departments of corporations or insurance companies.In these instances, the attorneys are usually salaried employees, although the heads of some of these organizations may be elected or appointed officials.

The nature of the day-to-day work done by attorneys depends on where the attorney works or the area of expertise or specialty of that attorney.However, what constitutes the practice of law is somewhat consistent among all legal practitioners.Although there is no exact definition of the practice of law, generally the practice of law includes such activities as appearing in court, giving legal advice, and preparing legal documents to meet specific client needs.



注释

[1]lawyer:An individual who is authorized by a state to practice law.

[2]attorney:Another term for lawyer.

[3]bar examination:An examination administered by a state that tests an individual's knowledge of the law and is a prerequisite to being allowed to practice law.


SEC.1-3 THE PARALEGAL PROFESSION

Because of the complexities of the law, most people rely on the work and efforts of professionally trained individuals whenever they have a legal problem.Traditionally, these trained individuals have been attorneys.In recent years, with the emergence of the paralegal profession, this has changed.Paralegals[1]
 , also known as legal assistants[2]
 , are individuals whose training and education enable them to assist lawyers by performing various legal tasks.Although they cannot give legal advice or appear in court, paralegals, under the supervision of a lawyer, do much of the legal work traditionally done by lawyers.If a paralegal is properly trained and supervised, clients receive the same level of legal work as they would from attorneys working alone, and they receive it at an affordable cost.

Today, legal services are commonly provided by a “team” consisting of lawyers, paralegals, and other support staff.By properly utilizing a support staff, especially paralegals, today's attorneys find that their time is most efficiently and economically spent performing tasks that require the expertise they gained in law school.Conversely, clients find that when paralegals, rather than attorneys, perform certain legal tasks, the cost of legal services is greatly reduced.The value of paralegals to the legal community is so great that labor experts predict the paralegal profession will continue to be one of the fastest-growing professions in the United States.

PARALEGALS IN THE LEGAL ENVIRONMENT

Most paralegals work under the supervision of attorneys either in private law offices, government law offices (such as prosecutors' offices), or in the legal departments of corporations or other businesses.A paralegal who works in a firm that handles automobile accident cases might interview clients and witnesses, draft documents to be filed in court, or summarize medical records.On the other hand, a paralegal who works for a probate attorney might be involved in gathering and organizing financial data or preparing inheritance tax returns.

The day-to-day tasks that paralegals perform are as varied as the types of law that are practiced.However, certain knowledge and skills are commonly required of all paralegals.Paralegals need to have a basic knowledge of the legal system, substantive laws, and legal procedures.Subsequent chapters in this book will cover these areas.Legal assistants should also have some knowledge of the substantive and procedural laws of the state in which they work.This is the focus of most formal paralegal education.In addition, every paralegal should know and understand the ethical obligations that bind legal professionals.These obligations are discussed later in this chapter.

A POINT TO REMEMBER

Paralegals cannot engage in the unauthorized practice of law.They cannot appear in court or give legal advice.However, under the supervision of an attorney, they can perform many tasks often done by lawyers, such as interviewing clients, drafting legal documents, and doing legal research.

Paralegals must also possess certain basic skills.These include the following.

Oral and Written Communication Skills

Paralegals frequently communicate orally and in writing with the courts, attorneys, other paralegals, and clients.Paralegals commonly interview clients and witnesses, and then summarize in writing the content of such interviews.Additionally, paralegals draft all types of legal documents.

Research Skills

Some paralegals do extensive legal research and writing for attorneys, while others do very little.However, all paralegals must have basic legal research skills.Furthermore, all paralegals should have general research skills.For example, as a paralegal you might be asked to locate the address of a distant court; in a medical malpractice case, you might be asked to research certain medical conditions.

Critical Thinking/Analytical Skills

Critical thinking skills are essential for anyone working as a legal assistant and are required for most if not all of the legal work done by paralegals.For example, the ability to analyze and synthesize facts is required for legal research and preparing legal documents.It is also needed for reviewing legal documents and reviewing and evaluating evidence.

Organizational Skills

Case files in a legal office often contain numerous documents.In major lawsuits the number of documents may be in the thousands.Paralegals may be responsible for indexing and organizing all of them.If a case is in litigation, many time deadlines are also critical.Papers may have to be filed in court or served on other parties to the lawsuit, or court appearances by the attorney might be set.Someone must keep track of everything; often that someone is a paralegal.

General Office/Computer Skills

A paralegal in a law office is expected to possess general office skills.Today that means computer literacy.Word processing skills are a must.Most law firms use the word processing software Microsoft Word, although some may use WordPerfect.Ability to use the Internet effectively and efficiently is also essential.Legal and factual research uses the Internet.Most courts are now online.And, of course, no office operates without e-mail.In addition, knowledge about general filing and billing procedures, proper telephone etiquette, and general business communication skills is essential.

INDEPENDENT PARALEGALS

Not all paralegals work in law offices.Some, like Terry Jacobs, prefer the benefits of self-employment.In some instances they work as independent contractors, offering their services to different attorneys for specific legal projects.For example, they might do a legal research project, handle a probate, or summarize documents in a specific case.Paralegals who work like this are sometimes referred to as independent or freelance paralegals; they do much the same type of work as traditional paralegals.

Contrasted with paralegals who work independently for attorneys are those who offer their services directly to the public.This type of work presents serious ethical and legal questions because, absent specific legislation to the contrary, only attorneys can give legal advice, appear in court, or otherwise engage in the practice of law.In recent years many state legislatures have considered the issue of trained nonattorneys providing limited legal services to the public.The term legal technician[3]
 rather than paralegal is sometimes used to designate these individuals.Advocates of legal technicians stress the need for affordable legal services, while opponents stress the dangers of allowing nonattorneys to practice law, even to a limited extent.

REGULATION OF PARALEGALS

Unlike attorneys, paralegals are not generally licensed by any government agency.In fact, in most states anyone can be called a paralegal.However, a number of states have enacted or are considering some type of regulation of paralegals.See Figure 1-1, Regulation of Paralegals, for an example of recent legislation passed in California related to paralegals.Aside from governmental regulation, the paralegal profession itself has adopted forms of self-regulation.Two major professional organizations established professional standards and voluntary certification for paralegals: the National Association of Legal Assistants (NALA) and the National Federation of Paralegal Associations (NFPA).NALA administers a national examination that tests paralegal competency.Paralegals who pass the examinations are referred to as Certified Legal Assistants (CLAs)[4]
 . CLAs are required to take several hours of continuing education regularly to maintain their status.NALA further administers certain specialty examinations to paralegals who have passed the basic CLA examination.NFPA also administers a competency examination known as PACE (Paralegal Advanced Competency Exam).

Both NALA and NFPA have sought to enhance the paralegal profession by adopting codes of ethical standards for paralegals.Neither organization, however, has authority to punish or discipline anyone who violates these standards.

[image: ]


[image: ]


[image: ]


Although the paralegal profession has been largely unregulated, changes are beginning.For example, California recently enacted legislation limiting the use of the term paralegal to those who work for attorneys and who have paralegal education or experience.Continuing legal education is also required.California also regulates independent paralegals who provide services to the public.These individuals, referred to as licensed document assistants, must meet educational or experience requirements.They must be licensed and bonded.Unlike attorneys, however, they do not need to take an examination to be licensed.

PARALEGAL EDUCATION

The traditional definition of a paralegal refers to the fact that paralegals have special training and education.In the early days of the paralegal profession, in the 1960s and 1970s, few formal paralegal programs existed.Instead, many law firms hired intelligent, educated individuals and trained them to be paralegals.As the paralegal profession grew and developed, formal paralegal education became a prerequisite for many if not most paralegal jobs.Formal paralegal programs are offered by numerous educational institutions, both public and private, and vary in length and depth of material covered.To provide some standard, in the 1970s the American Bar Association (ABA) established guidelines for paralegal education and undertook to approve programs that met those guidelines and requested approval.The requirements for approval relate to curriculum, faculty, and support services of the educational institution.The ABA works closely with an organization known as the American Association for Paralegal Education (AAfPE).Paralegal programs can join the AAfPE even if they are not approved by the ABA.

PARALEGALS AS PROFESSIONALS

In a 1989 case, Missouri v.Jenkins, the U.S.Supreme Court discussed the role of paralegals in the practice of law.Missouri v.Jenkins was an aftermath of a major school desegregation case filed in Kansas City, Missouri.After a lengthy court battle, the plaintiffs in the case won.According to Section (abbreviated §) 1988 of the United States Code, the attorneys for the prevailing party were entitled to collect reasonable attorney fees from the losing party.In this case, the attorneys for the prevailing party used paralegals extensively and wanted reimbursement for their time at a rate of $35 to $40 per hour, which was the common rate at which paralegal time was billed to clients.The paralegals themselves were actually paid in the range of $15 per hour.The trial court awarded fees for the paralegal time at the rate of $35 to $40 per hour; the other side appealed and requested a hearing in the U.S.Supreme Court.In writing this decision, the Court made frequent reference to the United States Code (abbreviated U.S.C.in the decision).

Missouri v.Jenkins

491 U.S.274 (1989)

ABOUT CASE LAW IN GENERAL

Before you read the excerpt from Missouri v.Jenkins, you should know what case decisions are.Published case decisions (or case law) are decisions of cases written by judges.Most often, these are decisions from judges who heard appeals in cases.They all involve real people or organizations who had real disputes.When you read the case itself, you are reading what the judges said about those people and their dispute.The decision is intended primarily to resolve their dispute.Because of the concept of precedent[5]
 or stare decisis[6]
 , this decision can have a far-reaching effect in the legal system.Precedent or stare decisis means that once a specific factual dispute has been resolved in a particular way, if the same factual dispute arises again, it should be resolved in the same way.When judges write an opinion, they usually include a brief history of the factual dispute between the parties.They also discuss the reasons for their decision.In discussing the reasons for their decision, judges frequently refer to other cases or statutory law they considered.When they do this they also give a citation[7]
 for that law.A citation is a standard reference that tells readers where they can find the law.The case name for this case, Missouri v.Jenkins, is followed by a citation.This is a reference to a book in which this case is published.In this citation, the book is abbreviated as U.S.(United States Reports).The abbreviation is preceded by a volume number and followed by a page number.Case law and citations are explained in more detail in later chapters.

OPINION

Missouri's contention is that the District Court erred in compensating the work of law clerks and paralegals (hereinafter collectively “paralegals”) at the market rates for their services, rather than at their cost to the attorney.While Missouri agrees that compensation for the cost of these personnel should be included in the fee award, it suggests that an hourly rate of $15—which it argued below corresponded to their salaries, benefits, and overhead— would be appropriate, rather than the market rates of $35 to $50.According to Missouri, § 1988 does not authorize billing paralegals' hours at market rates, and doing so produces a “windfall” for the attorney.

We begin with the statutory language, which provides simply for “a reasonable attorney's fee as part of the costs.” 42 U.S.C.§ 1988.Clearly, a “reasonable attorney's fee” cannot have been meant to compensate only work performed personally by members of the bar.Rather, the term must refer to a reasonable fee for the work product of an attorney.Thus, the fee must take into account the work not only of attorneys, but also of secretaries, messengers, librarians, janitors, and others whose labor contributes to the work product for which an attorney bills her client; and it must also take account of other expenses and profit.The parties have suggested no reason why the work of paralegals should not be similarly compensated, nor can we think of any.We thus take as our starting point the self-evident proposition that the “reasonable attorney's fee” provided for by statute should compensate the work of paralegals, as well as that of attorneys.The more difficult question is how the work of paralegals is to be valuated in calculating the overall attorney's fee.

The statute specifies a “reasonable” fee for the attorney's work product.In determining how other elements of the attorney's fee are to be calculated, we have consistently looked to the marketplace as our guide to what is “reasonable.” A reasonable attorney's fee under § 1988 is one calculated on the basis of rates and practices prevailing in the relevant market, i.e., “in line with those ［rates］ prevailing in the community for similar services by lawyers of reasonably comparable skill, experience, and reputation,” and one that grants the successful civil rights plaintiff a “fully compensatory fee,” comparable to what “is traditional with attorneys compensated by a fee-paying client.”

If an attorney's fee awarded under § 1988 is to yield the same level of compensation that would be available from the market, the “increasingly widespread custom of separately billing for the services of paralegals and law students who serve as clerks” must be taken into account.All else being equal, the hourly fee charged by an attorney whose rates include paralegal work in her hourly fee, or who bills separately for the work of paralegals at cost, will be higher than the hourly fee charged by an attorney competing in the same market who bills separately for the work of paralegals at “market rates.” In other words, the prevailing “market rate” for attorney time is not independent of the manner in which paralegal time is accounted for.Thus, if the prevailing practice in a given community were to bill paralegal time separately at market rates, fees awarded the attorney at market rates for attorney time would not be fully compensatory if the court refused to compensate hours billed by paralegals or did so only at “cost.” Similarly, the fee awarded would be too high if the court accepted separate billing for paralegal hours in a market where that was not the custom.

We reject the argument that compensation for paralegals at rates above “cost” would yield a “windfall” for the prevailing attorney.Neither petitioners nor anyone else, to our knowledge, has ever suggested that the hourly rate applied to the work of an associate attorney in a law firm creates a windfall for the firm's partners or is otherwise improper under § 1988, merely because it exceeds the cost of the attorney's services.If the fees are consistent with market rates and practices, the “windfall” argument has no more force with regard to paralegals than it does for associates.And it would hardly accord with Congress' intent to provide a “fully compensatory fee” if the prevailing plaintiff's attorney in a civil rights lawsuit were not permitted to bill separately for paralegals, while the defense attorney in the same litigation was able to take advantage of the prevailing practice and obtain market rates for such work.Yet that is precisely the result sought in this case by the State of Missouri, which appears to have paid its own outside counsel for the work of paralegals at the hourly rate of $35.

Nothing in § 1988 requires that the work of paralegals invariably be billed separately.If it is the practice in the relevant market not to do so, or to bill the work of paralegals only at cost, that is all that § 1988 requires.Where, however, the prevailing practice is to bill paralegal work at market rates, treating civil rights lawyers' fee requests in the same way is not only permitted by § 1988, but also makes economic sense.By encouraging the use of lower cost paralegals rather than attorneys wherever possible, permitting market-rate billing of paralegal hours “encourages cost-effective delivery of legal services and, by reducing the spiraling cost of civil rights litigation, furthers the policies underlying civil rights statutes.”* Such separate billing appears to be the practice in most communities today.In the present case, Missouri concedes that “the local market typically bills separately for paralegal services,” and the District Court found that the requested hourly rates of $35 for law clerks, $40 for paralegals, and $50 for recent law graduates were the prevailing rates for such services in the Kansas City area.Under these circumstances, the court's decision to award separate compensation at these rates was fully in accord with § 1988.

* It has frequently been recognized in the lower courts that paralegals are capable of carrying out many tasks, under the supervision of an attorney that might otherwise be performed by a lawyer and billed at a higher rate.Such work might include, for example, factual investigation, including locating and interviewing witnesses; assistance with depositions, interrogatories, and document production; compilation of statistical and financial data; checking legal citations; and drafting correspondence.Much such work lies in a gray area of tasks that might appropriately be performed either by an attorney or a paralegal....

CASE ANALYSIS

1.The parties to a case are the people or organizations who have brought their dispute to court.Who are the parties in this case? Which party petitioned the Supreme Court for review? Can you tell which party won the case at the trial level?

2.Describe the nature of the dispute between the parties in this case.How did the Court resolve the dispute?

3.What does the Court say about the nature of work done by paralegals? Do you think this has any impact on how judges and lawyers view the paralegal profession?

4.Is the Court treating paralegals more like secretaries or more like attorneys? Explain.



注释

[1]paralegal:An individual whose training and education enables him or her to assist lawyers by performing certain legal tasks that traditionally have been done by lawyers.

[2]legal assistant:Another term for paralegal.

[3]legal technician:A term used to describe a nonattorney who is authorized to engage in a limited practice of law.

[4]Certified Legal Assistant (CLA):A paralegal or legal assistant who has passed a special examination given by the National Association of Legal Assistants.

[5]precedent:The example set by the decision of an earlier court for similar cases, or similar legal questions that arise in later cases.

[6]stare decisis:“It stands decided”; another term for precedent.

[7]citation:A standard abbreviated way of explaining where law is found.


SEC.1-4 LEGAL SUPPORT STAFF

LEGAL SECRETARIES

Another important member of the legal team is the legal secretary.As with other legal professionals, the work done by legal secretaries in law offices varies depending on the education and experience of the legal secretaries and the area of specialty of the firm employing them.Their jobs may be primarily secretarial in nature, but in some cases are much more involved.Before the advent of the paralegal profession, many legal secretaries not only did traditional secretarial work, but also performed many of the tasks now assigned to paralegals.In fact, in the early days of the paralegal profession, many new paralegals were former.

Most legal secretarial jobs include such activities as word processing, scheduling appointments, notifying clients of court dates, and calendaring court appearances.Although such tasks are primarily secretarial, a limited knowledge of the law and the legal process is necessary.Legal secretaries frequently deal with the courts; furthermore, they must know the proper format for preparing various types of legal documents as well as be familiar with court rules regarding the filing of any court documents.Sometimes, the work of legal secretaries extends beyond secretarial functions and into the realm of paralegal work.Some legal secretaries draft legal documents, interview clients, and summarize records.Often legal secretaries, like the lawyers for whom they work, become experts in certain areas of the law.They may be known as litigation secretaries, patent secretaries, or corporate secretaries.

In larger law firms, marked distinctions exist between the paralegal job and the legal secretary position.Each has very distinct assigned tasks.In smaller firms, however, the differences between a legal secretary and a paralegal are sometimes hard to determine.Generally, however, paralegals have more formal legal education and are expected to work more independently than legal secretaries.Attorneys who operate small law firms may not need both a legal secretary and a paralegal.They will therefore often seek a “legal secretary/paralegal” for their support staff.That is, they want someone who can perform the job of both the legal secretary and the paralegal.

LAW CLERKS

The term law clerk[1]
 is most commonly used to refer to law students interning or working in the law firm while attending school.Their jobs often involve considerable legal research and preparation of legal memoranda[2]
 , which are written explanations and analyses of factual and legal problems.

OTHER SUPPORT STAFF

Depending on the size of the law firm and the nature of its work, several other legal support positions may exist in a law firm.These include case assistants, case clerks, document coders, and calendar clerks.Although their actual job descriptions may vary from firm to firm, case assistants and case clerks generally assist paralegals.Document coders usually read and extract information from documentary evidence in a case and enter that information into a computerized database.Calendar clerks maintain the office calendar, which may include court appearances, client appointments, and filing dates.Many paralegals begin their careers in one of these support positions.

A POINT TO REMEMBER

If you work in a law firm, you are a member of a team.You must be willing and able to work harmoniously with all other members of that team, including attorneys and support staff.

A Question of Overtime Pay

Under federal labor rules found in the Code of Federal Regulations (C.F.R.), employees who work overtime must be compensated for that time unless they are“exempt.” One category of exemption exists for an employee “who customarily and regularly exercises discretionary powers ...” ［29 C.F.R.541.1(d)］.This section is further interpreted in section 541.107, which defines customarily and regularly as “a frequency which must be greater than occasional but which, of course, may be less than constant.” Furthermore, “［t］he requirement will be met by the employee who normally and recurrently is called upon to exercise and does exercise discretionary powers in the day-to-day performance of his duties.The requirement is not met by the occasional exercise of discretionary powers.” (29 C.F.R.541.107).


Questions

1.Do you think paralegals are entitled to overtime pay according to this law?

2.What factors are important in making this determination?

3.What about other law office support staff?

4.What about attorneys?



注释

[1]law clerk:A term used to refer to a law student interning or working in a law firm while attending school.

[2]legal memorandum:An informal interoffice document written to communicate the results of legal research and the resulting legal analysis.


SEC.1-5 COURT PERSONNEL

The legal community consists not only of attorneys, paralegals, and support staff, but also of the personnel of the various courts in which attorneys appear.Litigation attorneys and their support staff, including paralegals, are in regular contact with judges, court clerks, court reporters, and bailiffs.

JUDGES

Judges[1]
 preside over U.S.courts and are decision makers within the court system.The exact role of any judge depends on the specific court and whether a jury is also involved.Judges normally have a legal background; in fact, some courts require that judicial candidates have a minimum number of years of experience before they qualify for the position.The selection process of judges depends on the law of the jurisdiction in which the judge serves.In federal courts, all judges (for trial courts, appellate courts, and the Supreme Court) are nominated by the president and confirmed by the Senate.Each state has its own process of judicial selection, which may include public election and/or executive appointment.In addition to regular judges, many trial courts use the services of individuals known as magistrates, commissioners, and referees, sometimes referred to as quasi-judicial officers[2]
 .Quasi-judicial officers usually have limited judicial functions and often hear only certain types of matters—for example, traffic cases or pretrial motions.They are selected by the judges they assist.

COURT CLERKS

Court clerks[3]
 are court employees who assist in the smooth operation of the court.They perform a variety of functions, including filing documents, marking and safeguarding evidence during a trial, and reviewing written orders submitted by attorneys for the judge's signature.While no special educational requirements for this position exist, court clerks are generally required to have some knowledge of court procedures.

COURT REPORTERS

Court reporters[4]
 are specially trained individuals who record verbatim the oral proceedings that take place in court.Their training consists of learning to be proficient on the stenographic machine used in court, as well as learning about the legal system with an emphasis on terminology.In many states, court reporters are licensed by the state only after passing an arduous examination.

BAILIFFS

Bailiffs[5]
 , sometimes called court deputies or court attendants, provide safety and order within the courtroom.In the federal courts this position is sometimes filled by a deputy U.S.marshal.In state courts the bailiff may be a peace officer, although this is not always the case.

A POINT TO REMEMBER

Maintaining a good relationship with all court personnel is essential for every law firm.Always be polite and considerate when dealing with anyone working in the court.



注释

[1]judge:An individual who presides over a U.S.court.

[2]quasi-judicial officers:Individuals who are not judges but who fulfill limited judicial functions; they include magistrates, commissioners, and referees.

[3]court clerk:A court employee who assists the court and the judge by filing documents, marking and safeguarding evidence, reviewing documents that are submitted to the judge, and performing other similar tasks.

[4]court reporter:A person who records (electronically or stenographically) the testimony that takes place during the open court proceedings; the court reporter will produce a transcript.

[5]bailiff:An individual who is responsible for the safety of the judge and for order within the courtroom; sometimes known as a court deputy or court attendant.


SEC.1-6 AGENCY PERSONNEL

The legal community is not limited to those who work in law offices or in the courts.Government agencies and offices often play an important role in many types of law practice.Not all types of law practice require attorneys to deal with the courts.Some attorneys (and their staff) deal with various government agencies, either because documents must be filed with the agency or information must be obtained from it.For example, a lawyer who incorporates businesses must file articles of incorporation with the secretary of state's office in the state in which the business is to be incorporated.If corporate securities (such as stock) are to be offered on a national exchange, then the Securities and Exchange Commission regulates that activity.Other agencies include state departments of motor vehicles, state boards that regulate workers' compensation cases (cases of employees who been have injured on the job), state departments of real estate, and state consumer agencies.Many other federal, state, and local agencies exist.

A large body of law regulates the rights and powers of many of these agencies.One of the important aspects of this law relates to disputes that arise concerning the actions of the agency.In a dispute over some action taken by an agency, the disputing parties must often try to resolve that dispute within the agency itself rather than immediately filing a lawsuit in a court.This process usually involves a formal hearing known as an administrative hearing[1]
 .See Table 1-1 for a summary of the various members of the legal community.
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注释

[1]administrative hearing:A hearing before an administrative agency regarding a dispute between an individual and the agency.


SEC.1-7 PROFESSIONAL ORGANIZATIONS

An examination of the legal community would not be complete without including a list of some common professional organizations for the various members of the legal community.

AMERICAN BAR ASSOCIATION (ABA)

The ABA is a national organization that strives to promote high professional standards within the American legal community and to safeguard the administration of justice to the public.Membership in this organization is voluntary and is open to all attorneys.Paralegals may also join.More information can be found on the ABA Web site at www.abanet.org/.

STATE BAR ASSOCIATIONS

In order for attorneys to be authorized to practice law in any state, they must belong to the state bar association of that state.State bar associations traditionally monitor the ethical conduct of attorneys practicing within the state and impose sanctions on lawyers found to have violated the ethical standards of the profession.These organizations speak for the legal community to legislators, often endorsing or opposing proposed legislation that affects the legal system.

LOCAL BAR ASSOCIATIONS

Local bar associations are voluntary associations of attorneys within small geographical regions (usually county or city).They often provide continuing legal education for lawyers and sometimes try to resolve disputes with clients, especially those involving fees.They may also provide special legal services to the needy.

AMERICAN TRIAL LAWYERS ASSOCIATION (ATLA)

ATLA is a national professional group consisting primarily of trial or litigation lawyers.It also allows paralegal membership.This organization provides continuing education for members, and is often vocal in connection with any proposed legislation that affects the rights of individuals to litigate their disputes.To read more about ATLA, go to its Web site at www.atlanet.org/.

NATIONAL ASSOCIATION OF LEGAL ASSISTANTS

(NALA)NALA is a professional organization for paralegals or legal assistants that strives to promote high professional standards for the paralegal profession.As described earlier, it has adopted a code of ethics for paralegals and also administers a national examination that paralegals may choose to take if they meet the prerequisites.This organization confers the title of CLA on legal assistants or paralegals who pass the organization's examination.(Paralegals can now choose to use the title CP— Certified Paralegal—if they prefer the term paralegal rather than legal assistant.) Membership in NALA is voluntary and is open to all paralegals.To read more about NALA and the CLA exam, go the NALA Web site at www.nala.org/.

NATIONAL FEDERATION OF PARALEGAL ASSOCIATIONS

(NFPA)NFPA is primarily a national organization consisting of local paralegal associations, although individuals may join.Like NALA, it strives to promote high professional standards for the paralegal profession.It has adopted a code of ethics for paralegals and also offers a national examination that qualified paralegals may take.NFPA maintains a Web site at www.paralegals.org/.

AMERICAN ASSOCIATION FOR PARALEGAL EDUCATION

(AAFPE)AAfPE is a national organization of paralegal schools and educators.It sets standards for paralegal education and works with the ABA in approving paralegal schools.Read more about this organization at www.aafpe.org/.

LOCAL PARALEGAL ASSOCIATIONS

Many local communities have their own professional organizations for paralegals and paralegal students.Usually they strive to promote the professional standards of the paralegal position by sponsoring educational seminars for the members and by closely watching proposed legislation regarding paralegals.


SEC.1-8 ETHICAL RESPONSIBILITIES

All members of the legal profession, including attorneys, paralegals, and support staff, are bound by ethical standards.When a lawyer agrees to represent a client, a special relationship is created between the lawyer and the client.This fiduciary relationship[1]
 means that the attorney must exercise the highest degree of trust and care with that client.The relationship carries with it various duties or obligations for the attorney in handling the case.These duties are more than moral obligations.State bar associations require attorneys to adhere to a certain standard of conduct; failure of an attorney to do so will result in sanctions against the attorney, including reprimands, suspension, and disbarment.Disbarment[2]
 results in an attorney being denied the right to practice law in the state.Specific rules of conduct, sometimes referred to as canons of ethics or rules of professional conduct, vary slightly from state to state.However, in general they are patterned after suggested standards published by the American Bar Association.The ABA has numerous publications regarding legal ethics, including The Annotated Model Rules of Professional Conduct.Remember that the ABA does not have the power to dictate any rules to attorneys because it is a voluntary association and has no regulatory power over attorneys.Attorneys are regulated by the state bar association of the state in which they practice.The ethical rules for individual states can be located on the Internet.Many of these rules are linked to the site maintained by NALA, www.nala.org/.They can also be accessed under “Legal Subjects,” subtopic “Ethics and Professional Responsibility,” on the Findlaw Web site at www.findlaw.com.

Because most paralegals are not regulated or licensed by any state, states generally do not have the power to impose mandatory rules of conduct.However, two paralegal associations, NALA and NFPA, have adopted recommended canons of ethics for paralegals.Furthermore, a paralegal working under the supervision of a lawyer must also follow the ethical rules that govern attorneys.Because paralegals are not licensed, they are not subject to any disciplinary action by a state bar.If a paralegal violates any of the standards, however, other penalties might result.The attorney is responsible for his or her staff, and, therefore, any violation by a member of the staff reflects on the attorney and may subject the attorney to disciplinary proceedings.Any violation of the ethical standards is also a breach of the fiduciary duty to the client; the client may have a basis for a lawsuit against both the attorney and the member of the staff who violated the rules.While paralegals are immune from punishment by a state bar, they are not immune from a civil lawsuit for money damages.

Some of the more common rules found in the ABA Model Rules of Professional Conduct and repeated in the canons of ethics suggested by NALA and NFPA deal with issues of confidentiality, conflict of interest, trust accounts, diligence, communication with opposing parties, and unauthorized practice of law.

CONFIDENTIALITY

Most information that a client gives an attorney is confidential and privileged.The attorney is obligated not to reveal the content of any communications that are intended to be private.However, the duty to preserve confidential information is not absolute.If a client tells an attorney that he or she intends to commit a crime in the future, the attorney is obligated to reveal this to proper authorities.

If you work as a paralegal in a law firm, you must always follow the rule of confidentiality.You should not repeat any information you hear in the course of your work, not even to your spouse.This includes information about the identity of clients.While not all information you learn at work is confidential, the best practice is not to talk about anything.This ethical rule also influences other law office activities; that is, you should do nothing that would inadvertently result in a breach of this duty.For example, a telephone conversation with one client should not be conducted in front of other clients.Files should not be left where clients can see names or documents.Computer screens should not be visible to members of the public.Extra care should be taken when using fax machines or e-mail.An innocent mistake may still result in an ethical violation.Use of cell phones should also be carefully monitored because these conversations can be easily intercepted.Finally, while it is usually proper for you to discuss cases with other members of your firm, you should do so only in places where your conversations cannot be overheard.

If you work as a freelance paralegal, offering your services directly to the public, the rule of confidentiality is different.You are still in a fiduciary relationship with a client and thus owe your client confidentiality.However, the law does not recognize this as a legal privilege.That is, if your client tells you something in confidence and you are later questioned about it by proper authorities, you probably do not have the privilege or right not to repeat what you have heard.

COMPETENCY

Another important ethical rule that governs attorneys and their staff is the requirement that attorneys accept only cases that they are competent to handle and that they actually handle the cases competently.Competency certainly requires that attorneys have the requisite legal knowledge to handle a case.In an era when specialization is the norm, it may also require that an attorney associate with a specialist for a particular case.Competency requires that attorneys have sufficient time to devote to a case.Use of support staff such as paralegals can help with this.To remain competent, attorneys and paralegals should constantly participate in continuing legal education.

CONFLICT OF INTEREST

Attorneys generally are not allowed to represent parties if that representation would result in a conflict of interest.A conflict of interest occurs when the attorney cannot give all of his or her loyalty to the client because of some personal or financial relationship that exists.As a paralegal you might find yourself in a conflict of interest.Conflicts can exist in the following situations.

1.You or a law firm for which you work or worked represents a party that you wish to sue.For example, suppose the law firm of Smith and Jones represented Brian Maloney in a divorce case.One month after the divorce was final, Mal oney was involved in an automobile accident with Bridget Boyle.The accident was Maloney's fault.Boyle asks the law firm of Smith and Jones to represent her in a lawsuit against Maloney.The law firm cannot handle this case because their prior representation of Maloney causes a conflict of interest.

2.You have a personal relationship with someone who works in a law firm on an opposing side in a lawsuit (or potential lawsuit).For example, suppose that Michael Vu works as a prosecuting attorney and has filed criminal charges against Alan Green.Green goes to the law firm of Arias and Calla.Attorney Calla is married to Michael Vu.The law firm of Arias and Calla should not represent Green.

3.You have a financial or business relationship with a client or with someone who may be an opposing party in an action.For example, suppose attorney Marks is asked to represent Jennings in a lawsuit against ABC Corporation.Marks owns substantial shares of stock in ABC Corporation.This could create a conflict of interest.

The existence of a conflict of interest does not always mean that a law firm cannot handle a case.If a client knows about a potential conflict, the client can agree to allow the firm to continue the representation.In such a case, the member of the law firm who has the actual conflict is usually isolated from the case.This is sometimes referred to as an “ethical wall” or “Chinese wall.” For an example of the type of problem that can arise with conflict of interest, read the case of Phoenix Founders, Inc.v.McClellan.

Phoenix Founders, Inc.v.McClellan

887 S.W.2d 831, 38 Tex.Sup.J.12 (1994)

Phoenix Founders sued Beneke.Phoenix was represented by the law firm of Thompson ＆ Knight.The firm of David ＆ Goodman represented the Benekes.A paralegal who originally worked for Thompson ＆ Knight left and went to work for David ＆ Goodman for three weeks and then returned to Thompson ＆ Knight.While at David ＆ Goodman, the paralegal had some minor involvement in the case against Beneke.When she returned to Thompson ＆ Knight, Beneke made a motion to disqualify the firm on the basis that they were now privy to confidential information.In the meantime, the paralegal had resigned from Thompson ＆ Knight (the alternative being termination).The trial court disqualified the firm.They appealed.In the following opinion, the appellate court discusses whether the firm should have been disqualified.The court concluded that the paralegal did obtain confidential information.However, the court could not say that any confidential information obtained by a paralegal was absolutely imputed to the law firm.The firm would not have to be disqualified if proper steps were taken to insulate the paralegal.The case was remanded to determine whether Thompson ＆ Knight had in fact taken such steps.

OPINION

In this original proceeding, we consider whether a law firm must be disqualified from ongoing litigation because it rehired a legal assistant who had worked for opposing counsel for three weeks.We hold that disqualification is not required if the rehiring firm is able to establish that it has effectively screened the paralegal from any contact with the underlying suit.

The present dispute arises from a suit brought by Phoenix Founders, Inc., and others (“Phoenix”) to collect a federal court judgment against Ronald and Jane Beneke and others.The law firm of Thompson ＆ Knight represented Phoenix in the original federal court suit, which began in 1990 and ended in 1991, and has also represented them in the collection suit since its commencement in 1992.The Benekes have been represented in the latter suit by the firm of David ＆ Goodman.

In July of 1993, Denise Hargrove, a legal assistant at Thompson ＆ Knight, left her position at that firm to begin working for David ＆ Goodman as a paralegal.While at David ＆ Goodman, Hargrove billed six-tenths of an hour on the collection suit for locating a pleading.She also discussed the case generally with Mark Goodman, the Benekes' lead counsel.

After three weeks at David ＆ Goodman, Hargrove returned to Thompson ＆ Knight to resume work as a paralegal.At the time of the rehiring, Thompson ＆ Knight made no effort to question Hargrove in regard to potential conflicts of interest resulting from her employment at David ＆ Goodman.

Three weeks after Hargrove had returned, counsel for the Benekes wrote to Thompson ＆ Knight asserting that its renewed employment of Hargrove created a conflict of interest.The letter demanded that the firm withdraw from its representation of Phoenix.

Hargrove resigned from Thompson ＆ Knight the next week, after having been given the option of either resigning with severance pay or being terminated.The firm itself, however, refused to withdraw from the case.The Benekes then filed a motion to disqualify.

The trial court granted the Benekes' motion and disqualified Thompson ＆ Knight from further representation of Phoenix.The disqualification order states that Hargrove possesses confidential information relating to the Benekes, and that all such confidential information was imputed to the firm of Thompson ＆ Knight at the time she was rehired.

This Court has not previously addressed the standards governing a disqualification motion based on the hiring of a nonlawyer employee.With respect to lawyers, however, this Court has adopted a standard requiring disqualification whenever counsel undertakes representation of an interest that is adverse to that of a former client, as long as the matters embraced in the pending suit are “substantially related” to the factual matters involved in the previous suit.NCNB Texas Nat'l Bank v.Coker, 765 S.W.2d 398, 399-400 (Tex.1989).This strict rule is based on a conclusive presumption that confidences and secrets were imparted to the attorney during the prior representation.Coker, 765 S.W.2d at 400.

The Benekes argue that the standards applied to the hiring of lawyers should also apply to the hiring of paralegals.Thus, the Benekes urge that the entire firm of Thompson ＆ Knight must be automatically disqualified because of the confidences Hargrove obtained while working at David ＆ Goodman.

We agree that a paralegal who has actually worked on a case must be subject to the presumption set out in Coker; that is, a conclusive presumption that confidences and secrets were imparted during the course of the paralegal's work on the case.This presumption serves to prevent the moving party from being forced to reveal the very confidences sought to be protected.Moreover, virtually any information relating to a case should be considered confidential: The Disciplinary Rules define “confidential information” to encompass even unprivileged client information.

We disagree, however, with the argument that paralegals should be conclusively presumed to share confidential information with members of their firms.The Disciplinary Rules require a lawyer having direct supervisory authority over a nonlawyer to make reasonable efforts to ensure that the nonlawyer's conduct is compatible with the professional obligations of the lawyer.If the supervising lawyer orders, encourages, or even permits a nonlawyer to engage in conduct that would be subject to discipline if engaged in by a lawyer, the lawyer will be subject to discipline.The Texas Committee on Professional Ethics has concluded that the Rules do not require disqualification of the new law firm, provided that the supervising lawyer at that firm complies with the Rules so as to ensure that the nonlawyer's conduct is compatible with the professional obligations of a lawyer.

This view is consistent with the weight of authority in other jurisdictions.The American Bar Association's Committee on Professional Ethics has considered whether a law firm that hires a paralegal may continue representing clients whose interests conflict with interests of the former employer's clients on whose matter the paralegal has worked.After surveying case law and ethics opinions from a number of jurisdictions, the Committee concluded that the new firm need not be disqualified as long as the firm and the paralegal strictly adhere to the screening process set forth in the opinion, and as long as the paralegal does not reveal any information relating to the former employer's clients to any person in the employing firm.

Underlying these decisions is a concern regarding the mobility of paralegals and other nonlawyers.A potential employer might well be reluctant to hire a particular nonlawyer if doing so would automatically disqualify the entire firm from ongoing litigation.This problem would be especially acute in the context of massive firms and extensive, complex litigation.Recognizing this danger, the ABA concluded that “any restrictions on the nonlawyer's employment should be held to the minimum necessary to protect confidentiality of client information.”

We share the concerns expressed by the ABA, and agree that client confidences may be adequately safeguarded if a firm hiring a paralegal from another firm takes appropriate steps in compliance with the Disciplinary Rules.Specifically, the newly hired paralegal should be cautioned not to disclose any information relating to the representation of a client of the former employer.The paralegal should also be instructed not to work on any matter on which the paralegal worked during the prior employment or regarding which the paralegal has information relating to the former employer's representation.Additionally, the firm should take other reasonable steps to ensure that the paralegal does no work in connection with matters on which the paralegal worked during the prior employment, absent client consent after consultation.

Absent consent of the former employer's client, disqualification will always be required under some circumstances, such as (1) when information relating to the representation of an adverse client has in fact been disclosed, or (2) when screening would be ineffective or the nonlawyer necessarily would be required to work on the other side of a matter that is the same as or substantially related to a matter on which the nonlawyer has previously worked.Ordinarily, however, disqualification is not required as long as “the practical effect of formal screening has been achieved.”

In reconsidering the disqualification motion, the trial court should examine the circumstances of Hargrove's employment at Thompson ＆ Knight to determine whether the practical effect of formal screening has been achieved.The factors bearing on such a determination will generally include the substantiality of the relationship between the former and current matters; the time elapsing between the matters; the size of the firm; the number of individuals presumed to have confidential information; the nature of their involvement in the formal matter; and the timing and features of any measures taken to reduce the danger of disclosure.The fact that the present case involves representation of adverse parties in the same proceeding, rather than two separate proceedings, increases the danger that some improper disclosure may have occurred.

The ultimate question in weighing these facts is whether Thompson ＆ Knight has taken measures sufficient to reduce the potential for misuse of confidences to an acceptable level.

The trial court is to reconsider the disqualification motion in light of today's opinion.

CASE ANALYSIS

1.Who brought this action in court and why?

2.Why did the firm of Thompson ＆ Knight ask the paralegal, Denise Hargrove, to leave or be fired?

3.The court talks a great deal about formal screening (which is sometimes referred to as the “Chinese wall”).What types of things could be done in a law firm to achieve this?

ATTORNEY FEES AND TRUST ACCOUNTS

Various ethical rules affect attorney fees.In most cases, attorneys can charge clients any fee, as long as the fee is not “unconscionable.” Unfortunately the term unconscionable is not easily defined.However, it is clearly not the same as reasonable.For the most part, fees are regulated by the market, that is, what clients are willing to pay.There are, of course, some exceptions.For example, in a probate matter an attorney may be limited to an amount set by law.Even if a fee is not limited, some states require that the fee arrangement be in writing.

Another rule governing fees concerns fee sharing.Attorneys are not allowed to share a fee with a nonattorney, including a paralegal.Nor are they allowed to pay a “finder's fee” to a nonattorney who refers cases to them.

The most stringent ethical rules concerning money relate to how attorneys handle funds that belong to a client or a third party.In the course of handling any case, lawyers may be asked to handle funds that belong to their client or to a third party.For example, when an attorney settles an automobile accident case for a client who was injured, the insurance company representing the other motorist sends a settlement check to the attorney.The check includes all amounts due to the injured party and normally is payable to both the client and the attorney.From the proceeds of this check, the injured party is expected to cover attorney fees and other costs.When the attorney receives this type of settlement, a certain percentage of the funds belongs to the client; another percentage belongs to the attorney as a fee.When an attorney receives funds that belong to others, those funds must be deposited into a special bank account called a trust account[3]
 or escrow account[4]
 .Any law office that handles money belonging to clients or others is required to maintain such a trust account; the account is governed by rules of ethics.Usually attorneys keep one trust account into which all client funds are deposited.Accurate records must be kept for each client.Attorneys must exercise extreme care in managing this account.They cannot mix a trust account with their personal or business accounts (called commingling[5]
 ) and they cannot borrow from this account.Even an inadvertent misuse of trust funds can result in serious problems for an attorney.

DILIGENCE

Attorneys and paralegals must use due diligence in handling any case they accept.In other words, they must do the job they were hired to do.Lawyers should not accept a case unless they have the ability to handle the matter.This means they must be knowledgeable in the area of law controlling the case.It also means that they must have enough time to devote to the case.

COMMUNICATION WITH OPPOSING PARTIES

Once a party to a case hires a lawyer, an attorney or paralegal for the opposing party must direct all communication through the other attorney.A member of the law firm that represents one party should not communicate directly with an opposing party, if that opposing party has his or her own attorney.

UNAUTHORIZED PRACTICE OF LAW

With very limited exceptions, only attorneys are allowed to practice law.When someone other than an attorney engages in the practice of law, not only is there an ethical breach, but a crime is usually committed.One of the most difficult problems with avoiding the unauthorized practice of law is knowing what constitutes the practice of law.Some activities are clear.Appearing in court on behalf of a client, giving legal advice, and signing pleadings for court filings are well-recognized forms of law practice.The unauthorized practice of law (UPL) is one of the most important ethical considerations for paralegals, who are often faced with situations that could be viewed as the unauthorized practice of law.Following is a list of guidelines that should be followed by any law office support staff, including paralegals.

1.Always clearly identify yourself and your role in the office.Do not say or do anything that will lead a client or prospective client to think you are an attorney.This applies to person-to-person contact or written communication.

2. Never give legal advice.It is permissible to answer questions calling for general information (such as “What is the filing fee for a divorce?”), but it is not permissible to answer questions calling for legal advice (such as, “What are my chances at trial?”).If in doubt, do not answer a question; refer it to an attorney.It is permissible for a paralegal to act as an intermediary.That is, a paralegal can take a client question to an attorney, get an answer from the attorney, and then communicate this to the client.

3. It is permissible for a paralegal to draft legal documents, but they must be reviewed by an attorney.Any document filed in court must be signed by an attorney.

The importance of the rule prohibiting the unauthorized practice of law is emphasized in the ethical rules or guidelines of both the National Association of Legal Assistants and the National Federation of Paralegal Associations.

ETHICAL CHOICES

You have just completed the first year of your paralegal education.Your neighbor and good friend is in an automobile accident.She tells you how the accident happened and asks if she has a good case.What should you tell her?

Ethical Conduct Requires That Lawyers and Support Staff:

Observe a fiduciary duty

Protect confidential information

Act competently

Avoid conflicts of interest

Use trust accounts for client money

Avoid sharing attorney fees with nonlawyers

Use due diligence

Refrain from directly communicating with an opposing party who has a lawyer

Avoid the unauthorized practice of law

Ethical conduct of lawyers and support staff.

Featured Web Site: www.abanet.org

The homepage for the American Bar Association contains extensive information about the legal profession.

Go Online

1.Read about and briefly summarize the history of the ABA.(On the homepage link to “About.”)

2.Next go to the ABA Standing Committee on Paralegals at http://www.abanet.org/legalservices/paralegals/.What is the mission of this committee?Around the WorldThe paralegal profession is not unique to the United States.Paralegals contribute to the legal communities of many nations.The Web site for the National Federation of Paralegals (www.paralegals.org) contains a list of many international paralegal associations.

The Web site for the College of Paralegal Studies in Sydney, Australia (www.paralegalcollege.net/) contains information about the profession in that country, where a paralegal is defined as someone who has acquired knowledge and skills to assist in the practice of law in legal offices and legal departments.Browse that site and compare the information with what you know about paralegals in the United States.

Chapter Summary

The legal community includes several groups.Attorneys or lawyers are licensed by the state to practice law.However, most lawyers work with a team rather than alone.One important member of that team is the paralegal.Paralegals, or legal assistants, who work in law offices assist attorneys in performing legal tasks such as drafting documents, doing legal research, and interviewing clients.Other paralegals work independently, either for attorneys or sometimes for members of the public.No paralegal is allowed to appear in court, give legal advice, or otherwise engage in the unauthorized practice of law.Paralegals often receive formal education for their profession, but they are not obligated to do so.They are not licensed by the state.Support staff in law offices may also include legal secretaries, law clerks, case assistants, case clerks, and document coders.Working together, all of these individuals form a team for the rendering of legal services.

The legal community also includes individuals who work for the courts: judges, magistrates, commissioners, referees, court clerks, court reporters, and bailiffs or court deputies.Many government agencies are also part of the legal community.

Members of the legal community are all bound by various ethical standards.They must maintain confidentiality, act competently, follow rules concerning attorney fees, keep client funds in a trust account, avoid conflicts of interest, communicate through attorneys, and act diligently in representing clients.

Terms to Remember

Lawyer　precedent　court reporter

Attorney　stare decisis　bailiff

bar examination　citation　administrative hearing

paralegal　law clerk　fiduciary relationship

legal assistant　legal memoranda　disbarment

legal technician　judge　trust account

Certified Legal　quasi-judicial　escrow account

Assistant　officers

(CLA)　court clerk　commingling



Questions for Review

1.Describe the different ways in which lawyers practice their profession.

2.What skills does a paralegal need?

3.What kinds of tasks can a paralegal not perform?

4.Compare and contrast a paralegal and an attorney.

5.Describe the different personnel found in law offices.

6.Describe the various professionals who work in the courts.

7.List the professional organizations for attorneys and paralegals.

8.What are the advantages or disadvantages to individual paralegals and to the paralegal profession in general in allowing paralegals to join professional organizations of attorneys, such as the ABA and ATLA?

9.Describe the ethical rules that govern attorneys.

10.Describe the ethical rules that govern paralegals.

Questions forAnalysis



1.Review the classified section of your local newspaper for job advertisements for attorneys, paralegals, and legal secretaries.Compare and contrast the job requirements and skills.


2.Review the Ethical Choices box in this chapter.Which NALA and/or NFPA rules or guidelines apply to the situation? Review your state's ethical rules.(Hint: Go to www.nala.org/ and find a link.) Which of those rules apply?

3.Compare and contrast the role of an attorney with the role of a paralegal.

4.What are the advantages to a paralegal in joining various attorney organizations such as the ABA and ATLA?

Assignments andProjects



1.Is there a local paralegal association for your area? If so, contact it and obtain information about that organization.


2.Interview a paralegal.What type of work does that person do? What skills are required for his or her job?

3.Interview an attorney.What type of work does that person do? Does the attorney employ paralegals? If so, what qualifications did the attorney look for in hiring the paralegal? What types of work does the paralegal do?

4.Access the NALA Web site, www.nala.org.

a.Briefly summarize the type of information available.

b.Determine whether the ethical rules for your state are accessible.If so, read them and summarize the rules, if any, on unauthorized practice of law, confidentiality, and conflict of interest.If your state's rules are not available, select those of a neighboring state.

Skills Assessment

Working in a law office requires several skills, including communication skills, computer skills, and legal training.Prepare a personal resume, using a word processing program, demonstrating that you possess those skills.



注释

[1]fiduciary relationship:A special relationship of trust and confidence; it forms the basis of the attorney-client relationship.

[2]disbarment:The action of denying an attorney the right to practice law in the state.

[3]trust account:A special bank account maintained by an attorney into which funds belonging to clients are kept.

[4]escrow account:A type of trust account in which funds are held until some condition occurs.

[5]commingling:Mixing client funds with the attorney's business or personal funds.


CHAPTER 2　THE AMERICAN LEGAL SYSTEM

2-1 Introduction

2-2 Federalism—The Relationship Between Federal and State Government

2-3 The Federal Government Legal System and the Legal System

2-4 State Governments and the Legal System

2-5 The Courts and Their Roles

[image: ]


Chapter Objectives

When you complete this chapter you should be able to

1.Explain the concept of federalism.

2. Describe the power of the federal government to make laws and identify the source of that power.

3. Explain how the concept of federal preemption limits the power of state government.

4. Relate the Supremacy Clause of the Constitution to the powers of state government.

5. Identify and describe the function of each branch of the federal government.

6. Analyze the relationship between state and local government.

7. Compare and contrast the functions of the various federal courts.

8. Explain the concepts of original and appellate jurisdiction.

9. Describe the purpose of a petition for writ of certiorari.

10. Describe the appointment process for federal judges.

Case File: THE EBERHARDT MATTERS

Rory Eberhardt had a promising career as a software engineer in Silicon Valley.Recently, however, his life fell apart.Eberhardt had a substantial portion of his assets in technology stocks.Unfortunately, the market took a downturn and Eberhardt found himself in financial troubles.Creditors were hounding him and his home was near foreclosure.During this time, Eberhardt was approached by an individual who wanted Eberhardt to sell him certain “trade secret” information belonging to Eberhardt's employers.Because of his financial difficulties, Eberhardt succumbed to temptation and sold information.Eberhardt's employers discovered what he did.As a result, they sued him for damages.They also reported him to the local police department, which is recommending that theft charges be filed against him.Additionally, the material that Eberhardt sold was classified information used in connection with a government contract.Eberhardt is afraid that treason charges might also be filed.To compound Eberhardt's problems, his wife filed for divorce.Eberhardt contacted a law firm to represent him, but he could not afford its retainer.At this point he has decided to represent himself.He knows he must file documents in court in connection with the civil cases against him.He also hopes to discuss the criminal cases with the prosecutor and try to plea bargain.


SEC.2-1 INTRODUCTION

Rory Eberhardt knew that one of the first things he had to do was to obtain the phone number and addresses of the court and the prosecutor.He decided to start with the telephone book.The telephone book, however, listed multiple courts, all at different addresses.There were county superior courts, county traffic courts, U.S.district courts, and state district courts of appeal.Eberhardt had no idea about what happens at any of these courts.Which courts heard cases such as the one filed by his employer? Which courts heard divorce cases? Where did criminal cases take place? Eberhardt was even confused about the prosecutor's office.The telephone book listed addresses for a county prosecutor and for a federal prosecutor.Whom should he contact? The only thing that Eberhardt could tell about the courts and the prosecutors was that they all seemed to be part of some government.Some were county, some were state, and some appeared to be federal.

Although he might have been confused, Rory Eberhardt did make an important observation about our legal system.The operation of the legal system in the United States is primarily the function of government.Any legal system must have a mechanism for making laws, enforcing laws, and interpreting and applying laws to real-life, factual situations.In the U.S.legal system, these functions are performed primarily by different branches of our government.This process is complicated in the United States because of the way government is structured.In the United States, citizens are regulated primarily by two separate governments—federal and state—each maintaining separate and largely independent legal systems.Local governments also play a role, but most often local and state governments work together in the operation of one combined legal system.In this chapter you will learn how the various branches of our federal government act to create a legal system.You will also learn how the various branches of state and local governments act to create a different legal system.


SEC.2-2 FEDERALISM—THE RELATIONSHIP BETWEEN FEDERAL AND STATE GOVERNMENT

In the United States, government operates under a principle called federalism[1]
 .Citizens are regulated by two separate governments, federal and state.The federal government has limited power over all fifty states.State governments have power only within their state boundaries.These powers are also limited in the sense that states cannot make laws that conflict with the laws of the federal government.

POWERS OF THE FEDERAL GOVERNMENT

The power of the federal government to regulate and make laws is not unlimited.It has only that power given to it in the U.S.Constitution.In particular, express powers are granted to the U.S.Congress in Article I, Section 8 of the Constitution, which gives Congress the right to regulate such matters as the coining of money, the post office, and the military.See the box entitled “Powers Granted to the U.S.Congress” for a more complete list of these powers.Along with the express powers given in this section, the federal government also has the power to make all laws that are necessary and proper for executing any of the stated powers.

While Article I, Section 8 grants powers to the federal government, those powers are limited by the Tenth Amendment to the Constitution, which provides: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.” As a practical matter, however, the power of the federal government to pass laws and to regulate is extensive.This is partly due to the Supreme Court's broad interpretation of the power to regulate interstate commerce, which is not limited to laws dealing with trade between the states.Congress has used this section to justify numerous laws, including civil rights legislation.The case of Katzenbach v.McClung illustrates this.

A POINT TO REMEMBER

All branches of the federal government derive their powers from the Constitution, which gives the legislature the right to make laws, but limits this power.Article 1 Section 8 of the Constitution lists several areas that can be regulated by the federal government.

Powers Granted to the U.S.Congress

(Article 1, Section 8 of the U.S.Constitution)

1.Collect taxes; pay debts; provide for the common defense and welfare of the United States

2.Borrow money

3.Regulate commerce with foreign nations and between states

4.Establish rules for naturalization and bankruptcy

5.Coin and regulate money

6.Punish counterfeiting

7.Establish post offices

8.Establish copyright and patent protections

9.Establish inferior courts

10.Define and punish piracies and felonies on the high seas

11.Declare war

12.Raise and support armies

13.Maintain a navy

14.Regulate land and naval forces

15.Call forth a militia

16.Organize, arm, and train a militia

17.Govern the area to become the seat of federal government

18.Make all laws necessary to carry out the foregoing powers

Katzenbach, Acting Attorney General, v.McClung

379 U.S.294 (1964)

Ollie's Barbeque, a restaurant, discriminated against African Americans.The U.S.Attorney General sued it under the Federal Civil Rights Act of 1964.Eventually the case reached the U.S.Supreme Court.The Civil Rights Act, which formed the basis of this case, applied only to businesses involved in interstate commerce.Ollie's was a small, family-run restaurant.The record showed that part of the supplies bought by the restaurant were transported in interstate commerce, even though the restaurant operated solely within a state.The Supreme Court had to decide whether it should apply the Civil Rights Act to Ollie's.To do this, the Court had to decide whether Ollie's Barbeque was involved in interstate commerce.The following is an excerpt from this case.The U.S.Attorney General was seeking an injunction against the owner, ordering him to stop violating provisions of the Civil Rights Act of 1964.The Civil Rights Act is referred to as “the Act” by the Court.In this case, the Court makes numerous references to other cases it had decided.One case, Heart of Atlanta Motel v.United States, was decided at the same time as this case.Other cases were decided much earlier.

OPINION

THE FACTS

Ollie's Barbecue is a family-owned restaurant in Birmingham, Alabama, specializing in barbecued meats and homemade pies, with a seating capacity of 220 customers.It is located on a state highway 11 blocks from Interstate 1 and a somewhat greater distance from railroad and bus stations.The restaurant caters to a family and white-collar trade with a take-out service for Negroes.It employs 36 persons, two-thirds of whom are Negroes.

In the 12 months preceding the passage of the Act ［Title II of the Civil Rights Act of 1964］, the restaurant purchased locally approximately $150,000 worth of food, $69,683 or 46% of which was meat that it bought from a local supplier who had procured it from outside the State.The District Court expressly found that a substantial portion of the food served in the restaurant had moved in interstate commerce.The restaurant has refused to serve Negroes in its dining accommodations since its original opening in 1927 and since July 2, 1964, it has been operating in violation of the Act.The court below concluded that if it were required to serve Negroes it would lose a substantial amount of business.

The basic holding in Heart of Atlanta Motel answers many of the contentions made by the appellees.There we outlined the overall purpose and operational plan of Title II and found it a valid exercise of the power to regulate interstate commerce insofar as it requires hotels and motels to serve transients without regard to their race or color.In this case we consider its application to restaurants which serve food, a substantial portion of which has moved in commerce.

THE ACT AS APPLIED

Section 201(a) of Title II commands that all persons shall be entitled to the full and equal enjoyment of the goods and services of any place of public accommodation without discrimination or segregation on the ground of race, color, religion, or national origin; and § 201(b) defines establishments as places of public accommodation if their operations affect commerce or segregation by them is supported by state action.Sections 201(b)(2) and (c) place any “restaurant ...principally engaged in selling food for consumption on the premises” under the Act “if ...it serves or offers to serve interstate travelers or a substantial portion of the food which it serves ...has moved in commerce.”

Ollie's Barbecue admits that it is covered by these provisions of the Act.The Government makes no contention that the discrimination at the restaurant was supported by the State of Alabama.There is no claim that interstate travelers frequented the restaurant.The sole question, therefore, narrows down to whether Title II, as applied to a restaurant annually receiving about $70,000 worth of food which has moved in commerce, is a valid exercise of the power of Congress.The Government has contended that Congress had ample basis upon which to find that racial discrimination at restaurants which receive from out of state a substantial portion of the food served does, in fact, impose commercial burdens of national magnitude upon interstate commerce.The appellees' major argument is direct to this premise.They urge that no such basis existed.It is to that question that we now turn.

THE POWER OF CONGRESS TO

REGULATE LOCAL ACTIVITIES

Article I, § 8, cl.3, confers upon Congress the power “to regulate Commerce ...among the several States” and clause 18 of the same Article grants it the power “to make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers ...” This grant, as we have pointed out in Heart of Atlanta Motel, “extends to those activities intrastate which so affect interstate commerce, or the exertion of the power of Congress over it, as to make regulation of them appropriate means to the attainment of a legitimate end, the effective execution of the granted power to regulate interstate commerce.” United States v.Wrightwood Dairy Co., 315 U.S.110, 119 (1942).Much is said about a restaurant business being local but “even if appellee's activity be local and though it may not be regarded as commerce, it may still, whatever its nature, be reached by Congress if it exerts a substantial economic effect on interstate commerce....” Wickard v.Filburn, 317 U.S.111, 125 (1942).The activities that are beyond the reach of Congress are “those which are completely within a particular State, which do not affect other States, and with which it is not necessary to interfere, for the purpose of executing some of the general powers of the government.” Gibbons v.Ogden, 9 Wheat.1, 195 (1824).This rule is as good today as it was when Chief Justice Marshall laid it down almost a century and a half ago.

This Court had held time and again that this power extends to activities of retail establishments, including restaurants, which directly or indirectly burden or obstruct interstate commerce.

Confronted as we are with the facts laid before Congress, we must conclude that it had a rational basis for finding that racial discrimination in restaurants had a direct and adverse effect on the free flow of interstate commerce.Insofar as the sections of the Act here relevant are concerned, §§ 201(b)(2) and (c), Congress prohibited discrimination only in those establishments having a close tie to interstate commerce, i.e., those, like McClungs, serving food that has come from out of the State.We think in so doing that Congress acted well within its power to protect and foster commerce in extending the coverage of Title II only to those restaurants offering to serve interstate travelers or serving food, a substantial portion of which has moved in interstate commerce.

The power of Congress in this field is broad and sweeping; where it keeps within its sphere and violates no express constitutional limitation it has been the rule of this Court, going back almost to the founding days of the Republic, not to interfere.The Civil Rights Act of 1964, as here applied, we find to be plainly appropriate in the resolution of what the Congress found to be a national commercial problem of the first magnitude.We find it in no violation of any express limitations of the Constitution and we therefore declare it valid.

The judgment is therefore reversed.

CASE ANALYSIS

1.This case deals with the validity of Title II of the Civil Rights Act of 1964.Why is the Court discussing the Interstate Commerce Clause of the U.S.Constitution?

2. Does a small, family-owned business really have a substantial impact on interstate commerce? Why or why not?

3.Do you think that, under the Interstate Commerce Clause, Congress would have the power to make a law that makes it a crime for a person to possess a gun in areas around schools? See United States v.Lopez, 514 U.S.549,115 S.Ct.1624, 131 L.Ed.2d 626 (1995).

POWERS OF THE STATE GOVERNMENT

States have very broad powers to make laws that apply within the state boundaries.They cannot, however,make laws that conflict with federal laws in areas that are preempted[2]
 by the federal government.Preempted means that the federal government has the exclusive right to regulate a particular subject area.Some subject areas that cannot be regulated by states are set out in Article I, Section 10 of the Constitution,and include such activities as entering into treaties, coining money, and passing ex post facto[3]
 laws.Ex post facto laws make a person criminally responsible for an act that was committed before the act was made a crime.Areas that are commonly regulated by states include criminal conduct, contractual relationships, civil tort liability, and forms of business such as partnerships and corporations.

EXCLUSIVE AND CONCURRENT POWERS OF

FEDERAL AND STATE GOVERNMENTSThe power of government to regulate is sometimes called jurisdiction[4]
 .When the power to regulate an area belongs solely or exclusively to either the federal or state government, we say that the government has exclusive jurisdiction[5]
 . For example,only the federal government has the power to regulate the coining of money.States cannot have their own currency.However, some areas can be regulated by both the federal and state government.A clear example of this is income tax.The federal government has the power to impose an individual income tax on its citizens.But states also have that power.When both state and federal governments have the right to regulate an area, those governments have concurrent jurisdiction[6]
 .Another example of concurrent jurisdiction involves some of our criminal laws.For example, all states have laws making kidnapping a crime.If the victim is taken across a state line, the act is also a federal crime.The state government has the general right to make and enforce criminal laws, such as those against kidnapping.While the federal government does not have general power to make criminal laws, it does have the power to make all laws necessary to enforce its express powers.Making laws against kidnapping and taking the victim across state lines is considered to be within the power of the federal government under its express power to regulate interstate commerce.(The U.S.Supreme Court has given a broad interpretation to the term commerce, not limiting it to normal commercial transactions.) Thus, both state and federal governments have the power to make such laws.

CONFLICTS BETWEEN FEDERAL AND STATELAW—THE SUPREMACY CLAUSE


Because there are areas of concurrent jurisdiction, conflicts often exist between laws made by the federal government and laws made by states.Where a conflict exists, then federal law controls.This is because of the Supremacy Clause[7]
 of the Constitution (Article VI): “This Constitution, and the Laws of the United States which shall be made in Pursuance thereof ...shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.” When a state passes a law that conflicts with the Constitution, the U.S.Supreme Court has the power to declare that state law unconstitutional and unenforceable.

However, the fact that both state and federal governments regulate an area does not necessarily create a conflict.For example, if a defendant kidnaps a victim and takes the victim across state lines, both federal and state laws are violated and the defendant could be tried in either the state or federal court (or both!) for the crime.Furthermore, in this situation the federal court has no priority over the state court.

Texas v.Johnson

491 U.S.397 (1989)

In this case, defendant Johnson was found guilty in a Texas trial court for violating a state law making it a crime to burn the American flag.He did this at the Republican national convention held in Texas.Johnson appealed and eventually the U.S.Supreme Court granted certiorari.When the court grants certiorari, it is agreeing to hear the case.The question was whether burning the flag was protected under the First Amendment right to free speech.The Supreme Court held that it was.The following is an excerpt from the Supreme Court decision.

OPINION

After publicly burning an American flag as a means of political protest, Gregory Lee Johnson was convicted of desecrating a flag in violation of Texas law.This case presents the question whether his conviction is consistent with the First Amendment.We hold that it is not.

While the Republican National Convention was taking place in Dallas in 1984, respondent Johnson participated in a political demonstration dubbed the “Republican War Chest Tour.” As explained in literature distributed by the demonstrators and in speeches made by them, the purpose of this event was to protest the policies of the Reagan administration and of certain Dallas-based corporations.The demonstrators marched through the Dallas streets, chanting political slogans and stopping at several corporate locations to stage “die-ins” intended to dramatize the consequences of nuclear war.On several occasions they spray-painted the walls of buildings and overturned potted plants, but Johnson himself took no part in such activities.He did, however, accept an American flag handed to him by a fellow protestor who had taken it from a flagpole outside one of the targeted buildings.

Of the approximately 100 demonstrators, Johnson alone was charged with a crime.The only criminal offense with which he was charged was the desecration of a venerated object in violation of Tex.Penal Code Ann.§ 42.09(a)(3) (1959).1 After trial, he was convicted, sentenced to one year in prison, and fined $2,000.The Court of Appeals for the Fifth District of Texas at Dallas affirmed Johnson's conviction, 706 S.W.2d 120 (1986), but the Texas Court of Criminal Appeals reversed, 755 S.W.2d 92 (1988), holding that the State could not, consistent with the First Amendment, punish Johnson for burning the flag in these circumstances.


1
 Texas Penal Code Ann.§ 42.09 (1989) provides in full:

“§ 42.0.Desecration of Venerated Object

(a) A person commits an offense if he intentionally or knowinglydesecrates:


(1) a public monument;

(2) a place of worship or burial; or

(3) a state or national flag.

(b) For purposes of this section, ‘desecrate’ means deface, damage, or otherwise physically mistreat in a way that the actor knows will seriously offend one or more persons likely to observe or discover his action.

(c) An offense under this section is a Class A misdemeanor.”

Johnson was convicted of flag desecration for burning the flag rather than for uttering insulting words.This fact somewhat complicates our consideration of his conviction under the First Amendment.We must first determine whether Johnson's burning of the flag constituted expressive conduct, permitting him to invoke the First Amendment in challenging his conviction.

The First Amendment literally forbids the abridgment only of “speech,” but we have long recognized that its protection does not end at the spoken or written word.While we have rejected the “view that an apparently limitless variety of conduct can be labeled ‘speech’ whenever the person engaging in the conduct intends thereby to express an idea,” United States v.O'Brien, 391 U.S.367 (1968) at 376, we have acknowledged that conduct may be “sufficiently imbued with elements of communication to fall within the scope of the First and Fourteenth Amendments,” Spence v.Washington, 418 U.S.405, 409(1974).

The State of Texas conceded for the purposes of its oral argument in this case that Johnson's conduct was expressive conduct and this concession seems to us as prudent.Johnson burned an American flag as part—indeed, as the culmination—of a political demonstration that coincided with the convening of the Republican Party and its renomination of Ronald Reagan for President.The expressive, overtly political nature of this conduct was both intentional and overwhelmingly apparent.At his trial, Johnson explained his reasons for burning the flag as follows: “The American flag was burned as Ronald Reagan was being renominated as President.And a more powerful statement of symbolic speech, whether you agree with it or not, couldn't have been made at that time.” In these circumstances, Johnson's burning of the flag was conduct sufficiently imbued with elements of communication to implicate the First Amendment.

If there is a bedrock principle underlying the First Amendment, it is that the government may not prohibit the expression of an idea simply because society finds the idea itself offensive or disagreeable.

In short, nothing in our precedents suggests that a State may foster its own view of the flag by prohibiting expressive conduct relating to it.

Johnson was convicted for engaging in expressive conduct.The State's interest in preventing breaches of the peace does not support his conviction because Johnson's conduct did not threaten to disturb the peace.Nor does the State's interest in preserving the flag as a symbol of nationhood and national unity justify his criminal conviction for engaging in political expression.The judgment of the Texas Court of Criminal Appeals is therefore affirmed.

CASE ANALYSIS

1.What gave the U.S.Supreme Court, a federal court, the right to review a Texas state law?

2.Suppose that Johnson had burned a Texas state flag instead of the U.S.flag.

a.Would the U.S.Supreme Court have jurisdiction to hear the case?

b.If the Supreme Court did hear the case, do you think the decision would have been any different?

3.In which court was Johnson first tried? List all of the courts that heard this case in the order in which they heard it.

THE SUPREMACY CLAUSE AND THE BILL OF RIGHTS

In determining whether a conflict between state and federal law exists, a particular problem arises in the area of criminal procedure.If an individual is arrested for a state crime, such as murder, that individual is tried in the state court; the states are allowed to formulate their own procedural rules for this process.Furthermore, each state has a state constitution, which, like the federal Constitution, affords certain rights to individuals within that state.On the other hand, the U.S.Constitution affords criminal defendants certain basic rights not only in federal cases but also in state cases.In federal cases, those rights are specifically spelled out in the Bill of Rights (specifically the Fourth, Fifth, Sixth, and Eighth Amendments).These specific amendments were intended to apply only in federal cases.In state criminal cases, each state is bound to follow the Fourteenth Amendment to the Constitution, which provides in part: “nor shall any State deprive any person of life, liberty, or property, without due process of law, ...” The U.S.Constitution does not set out specific rights that states must uphold.Rather, it sets out a minimum standard that all states must follow, i.e., due process.What this minimum standard means in specific instances has been decided by the Supreme Court.But remember that it is a minimum standard.States can grant more rights to criminal defendants and not be in conflict with federal law because the federal government has not preempted this area of law.On the other hand, once the Supreme Court sets forth a specific minimum standard, states cannot take away a right.States are allowed to make laws in this area as long as those laws do not violate due process.Just because the state and federal rules differ does not automatically mean a conflict exists.

A POINT TO REMEMBER

When conflicts exist between federal and state laws, the federal law controls.However, not all differences result in a conflict.Do not assume that federal laws will always control.In determining whether a difference results in a conflict, first determine whether the federal law has preempted the area of law.If it has, then the federal law controls.If the federal law has not preempted the area, then you must read the federal law carefully to determine its meaning.You must understand the federal law to determine whether a conflict exists in the state law.

Blanton v.North Las Vegas

489 U.S.538 (1989)

The following Supreme Court case and state statute deal with the issue of the right to jury trials for misdemeanors that carry a sentence of less than six months in jail.Read them both and see if any conflict exists.

OPINION

The issue in this case is whether there is a constitutional right to a trial by jury for persons charged under Nevada law with driving under the influence of alcohol (DUI).Nev.Rev.Stat.§ 484.3792(1) (1987).We hold that there is not.

DUI is punishable by a minimum term of two days' imprisonment and a maximum term of six months' imprisonment.§ 484.3792(1)(a)(2).Alternatively, a trial court may order the defendant “to perform 48 hours of work for the community while dressed in distinctive garb which identifies him as ［a DUI offender］.” The defendant also must pay a fine ranging from $200 to $1,000.§ 484.3792(1)(a)(3).In addition, the defendant automatically loses his driver's license for 90 days, § 483.460(1)(c), and he must attend, at his own expense, an alcohol abuse education course.§ 484.3792(1)(a)(1).Repeat DUI offenders are subject to increased penalties.

Petitioners Melvin R.Blanton and Mark D.Fraley were charged with DUI in separate incidents.Neither petitioner had a prior DUI conviction.The North Las Vegas, Nevada, Municipal Court denied their respective pretrial demands for a jury trial.On appeal, the Eighth Judicial District Court denied Blanton's request for a jury trial but, a month later, granted Fraley's.Blanton then appealed to the Supreme Court of Nevada, as did respondent city of North Las Vegas with respect to Fraley.After consolidating the two cases along with several others raising the same issue, the Supreme Court concluded that the federal Constitution does not guarantee a right to a jury trial for a DUI offense because the maximum term of incarceration is only six months and the maximum possible fine is $1,000.103 Nev.623, 748 P.2d 494 (1987).We granted certiorari to consider whether petitioners were entitled to a jury trial, and now affirm.

It has long been settled that “there is a category of petty crimes or offenses which is not subject to the Sixth Amendment jury trial provision.” Duncan v.Louisiana, 391 U.S.145, 159 (1968); see also District of Columbia v.Clawans, 300 U.S.617, 624 (1937); Callan v.Wilson, 127 U.S.540, 557 (1888).2

A defendant is entitled to a jury trial whenever the offense for which he is charged carries a maximum authorized prison term of greater than six months....The possibility of a sentence exceeding six months, we determined, is “sufficiently severe by itself” to require the opportunity for a jury trial.As for a prison term of six months or less, we recognized that it will seldom be viewed by the defendant as “trivial or ‘petty.’” But we found that the disadvantages of such a sentence, “onerous though they may be, may be outweighed by the benefits that result from speedy and inexpensive nonjury adjudications.”

Applying these principles here, it is apparent that petitioners are not entitled to a jury trial.

2The Sixth Amendment right to a jury trial applies to the states through the Fourteenth Amendment (Duncan v.Louisiana, 391 U.S.145 ［1968］).

Now consider the following two statutes from another state, California.

“Except as authorized by law, every person who possesses not more than one avoirdupois ounce of marijuana, other than concentrated cannabis, is guilty of a misdemeanor and shall be punished by a fine of not more than one hundred dollars ($100).” (Calif.Health ＆ Safety Code § 11357［b］)

“No person can be convicted of a public offense unless by verdict of a jury, accepted and recorded by the court, by a finding of the court in a case where a jury has been waived, or by a plea of guilty.” (Calif.Penal Code § 689)

CASE ANALYSIS

1.Is there a conflict between California Penal Code § 689 and the rule stated by the Supreme Court that jury trials are not required where the penalty is less than six months' incarceration?

2.Suppose that Jensen is charged with violating California Health and Safety Code § 11357 for possessing less than one ounce of marijuana.Assuming that this is a public offense and assuming that the maximum sentence is a fine of $100, is Jensen entitled to a jury trial to determine guilt? Why or why not?

Read the following case excerpt and see if you were right.

Tracy v.Municipal Court

22 Cal.3d 760, 150 Cal.Rptr.785, 587 P.2d 227 (1978)

OPINION

In these consolidated appeals we must decide whether indigent defendants charged with possession of less than an ounce of marijuana (Health ＆ Safe.Code, § 11357, sub d.［B］ are entitled to the assistance of appointed counsel and to trial by jury.In separate mandate proceedings the superior court held that such defendants are entitled to those rights on the ground that the offense is a misdemeanor and not an infraction.It entered judgments accordingly.The municipal courts and the People appeal.Despite the fact that the offense is punishable only by a fine of $100, we conclude that the Legislature meant precisely what it said when it designated the offense a misdemeanor and therefore the judgments must be affirmed.

A person charged with a misdemeanor is entitled to the assistance of court-appointed counsel (Pen.Code § 686) and to a trial by jury (Pen.Code § 689).Since these rights are afforded by statute we express no opinion on the constitutional issues raised by the parties.The judgments are affirmed.



注释

[1]federalism:A system of government in which the people are regulated by both federal and state governments.

[2]preemption:A doctrine referring to the right of the federal government to be the exclusive lawmaker in certain areas.

[3]ex post facto:“After the fact”; refers to laws that impose criminal responsibility for acts that were not crimes at the time the acts occurred.

[4]jurisdiction:The power or authority to act in a certain situation; the power of a court to hear cases and render judgments.

[5]exclusive jurisdiction:The sole power or authority to act in a certain situation.

[6]concurrent jurisdiction:A term that describes situations where more than one entity has the power to regulate or act.

[7]Supremacy Clause:The clause in the U.S.Constitution making the Constitution and the laws of the United States the supreme law of the land.


SEC.2-3 THE FEDERAL GOVERNMENT AND THE LEGAL SYSTEM

The federal government consists of three branches—executive, legislative, and judicial—with each branch playing a distinct role in our legal system.

EXECUTIVE BRANCH

The executive branch of the federal government consists of the president and the president's cabinet.It also consists of the various law enforcement or police agencies.The primary responsibility of this branch is the execution and enforcement of the laws.You can read more about the executive branch on the White House Web site at www.whitehouse.gov.

An early view of the White House, the office and home of the U.S.president.Courtesy of Library of Congress, Prints and Photographs Division reproduction number LC-USZ 62-46804.

LEGISLATIVE BRANCH

The legislative branch of government consists of the House of Representatives (whose members are called representatives or congressmen and congresswomen) and the Senate (whose members are called senators).Representatives and senators are elected by citizens of the district and state which they represent and serve two-and six-year terms, respectively.The primary responsibility of this branch is to make laws.The laws that it makes are called statutes or codes.You can read more about the legislative branch of the federal government at the House Web site, www.house.gov/, and the Senate Web site, www.senate.gov/.

JUDICIAL BRANCH

[image: ]


The judicial branch of the federal government consists of the various federal courts.Briefly, the role of the judicial branch is to apply or interpret the laws in relationship to actual cases.Because the judicial branch is the heart of legal practice, the structure and operation of our federal courts is examined in more detail later.


SEC.2-4 STATE GOVERNMENTS AND THE LEGAL SYSTEM

Each state has the power to determine the type of government that exists within its boundaries.State governments are not a part of the federal government.Each state has its own separate and largely independent government.However, for the most part, state governments are patterned after the federal government.All states have an executive branch, normally headed by a governor; all states have a legislative branch, normally consisting of a bicameral[1]
 , or two-house, structure; and all states have a judicial branch, consisting of various courts.The role of each branch of the state government in its legal system also parallels that of the federal government.

Although we are also subject to control by local governments, they do not operate completely independent legal systems.Rather, local and state governments usually combine to form one integrated state system.For example, a state may pass a law making drunk driving a crime.A drunk driver might be apprehended by a city police officer, who is enforcing the state law.The drunk driver might then be tried in a state court but be prosecuted by a county prosecutor.All these agents of local and state governments are working together.



注释

[1]bicameral:A term that describes a legislature consisting of two houses.


SEC.2-5 THE COURTS AND THEIR ROLES

The everyday practice of law often revolves around the courts.As mentioned previously, different court systems exist for the federal government and for each state.Although state court systems are separate from the federal courts, most states pattern their court system after the federal system.All legal professionals should be familiar with both the federal court system and their own state court system.

THE FEDERAL COURT SYSTEM

The U.S.Constitution provides for the establishment of a Supreme Court and such inferior courts as Congress may establish.Today the federal court structure consists of trial courts (primarily the U.S.district courts, but also various specialized courts), appellate courts (U.S.courts of appeals), and one Supreme Court, as shown in Figure 2-1.The courts are arranged much like a pyramid, with the Supreme Court at the top, the courts of appeals in the middle, and the district courts at the bottom.

FEDERAL DISTRICT COURTS

Structure



In exercising its power to establish lower courts, Congress divided the United States into more than ninety separate districts and established federal district courts for each of the districts.These districts obviously do not parallel state lines, and many states have more than one district located within their boundaries.In addition, district courts exist for the District of Columbia, Guam, Puerto Rico, the Virgin Islands, and the Northern Mariana Islands.The number of judges assigned to each district depends on the needs of the individual courts and is influenced by the population of the district as well as by the federal budget.The U.S.district courts are referred to by the geographical region they serve—for example, the U.S.District Court for the Northern District of California.


Function

District courts are courts of original jurisdiction[1]
 , or more simply, trial courts.Original jurisdiction means the power to hear and determine the case first.Most federal cases begin in a district court.If you work in a law office, you will probably deal with the district court (or its state equivalent) more than the higher courts.If the case is in a federal court, this is the court where you file papers in connection with lawsuits and where trials take place.The role of a trial court, such as the federal district court, is to resolve disputes between parties.The process of resolving a dispute often involves a proceeding called a trial[2]
 . At a trial, the parties present evidence supporting their position.Presiding over the trial is a judge who rules on all legal issues that arise during the trial.Depending on the kind of case, a jury may also be involved in the trial process.A jury is responsible for resolving questions or disputes regarding factual matters.If there is no jury, then the judge determines these issues.

Resolving disputes in a trial court involves two separate steps.First, the court must determine the facts of the dispute; second, it must apply the appropriate law to those facts.For example, consider a criminal case in which the defendant, Davidson, is accused of kidnapping.The prosecutor's case might revolve around the testimony of an eyewitness, Walters, who positively identifies Davidson as the perpetrator.But Davidson claims he is innocent and that at the time of the crime he was with his girlfriend.The girlfriend corroborates[3]
 , or supports, Davidson's claim.The trial court must determine the true facts.Is Walters mistaken or lying? Or are Davidson and his girlfriend lying? These factual questions are determined by the trier of fact[4]
 —the jury or, if there is no jury, the judge.

Once a factual dispute is resolved, the trial court must apply the proper law to the facts.These laws are found in codes and cases decided by higher courts.For example, if the trial court finds that Walters was telling the truth, then it looks to the federal law regarding kidnapping.

Because the U.S.district courts are federal courts, they are allowed to hearcases only where federal jurisdiction[5]
 exists.In criminal cases, federal jurisdiction exists when the crime is a violation of federal law.In civil cases, federal jurisdiction usually occurs when the dispute revolves around the U.S.Constitution or some federal law.Federal jurisdiction also exists when the United States is a party to the action or when the action is between residents of different states and the amount in dispute exceeds $75,000.This is known as diversity of citizenship[6]
 . The concept of jurisdiction in civil actions is discussed more fully in Chapter 8.

ETHICAL CHOICES

Assume that you work as a paralegal in a law office that has seven attorneys.While you are having dinner with your spouse in a restaurant, you see an attorney from your law firm having an intimate dinner with a local judge.The judge has been assigned to hear a case that your supervising attorney is handling.The attorney in question has had nothing to do with this case.What do you do?

Special Trial Courts

Certain kinds of federal cases are heard not in the district courts but rather in specialized trial courts, which include the following.

▼Bankruptcy courts—courts handling bankruptcy proceedings

▼U.S.Court of International Trade—a court that handles cases involving international trade and custom duties

▼U.S.Claims Court—a court that hears suits against the federal government for money damages in numerous civil matters

▼U.S.Tax Court—a court that handles controversies between taxpayers and the Internal Revenue Service (IRS) involving underpayment of federal taxes.

After the events of September 11, 2001, the existence of a specialized court, the Foreign Intelligence Surveillance Court, became more well known.This court was created in 1978 for the purpose of issuing search warrants against suspected foreign enemies.The court consists of eleven district court judges appointed by the Chief Justice of the Supreme Court.Warrants issued by this court are not entitled to all of the protections surrounding warrants in normal criminal cases.
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FEDERAL APPELLATE COURTS

Structure

Thirteen federal jurisdictions make up the intermediate appellate level of the federal court system.The United States is divided into twelve separate geographical appellate areas, called circuits.In addition, one appellate court has national jurisdiction to hear appeals in patent, copyright, and trademark cases as well as all appeals from the U.S.Claims Court and the U.S.Court of International Trade.Cases heard in a court of appeals are normally heard by a three-judge panel that decides the case by a majority vote.Occasionally a case is heard by the entire panel of justices assigned to the particular circuit court.When this happens, the court is said to be sitting en banc[7]
 . The total number of justice assigned to each court of appeals differs from court to court and depends on caseload and budgetary constraints.A U.S.court of appeals is referred to by number, for example, the U.S.Court of Appeals for the Sixth Circuit (or sometimes the Sixth Circuit Court of Appeals).

Function

As the name suggests, a U.S.court of appeals is primarily a court of appellate jurisdiction[8]
 , that is, a court of review.In our legal system, parties in most cases have the right to have an appellate court review what happened at the trial court.The one major exception to this occurs in criminal trials, where the prosecutor cannot appeal a not guilty verdict because of the constitutional right against double jeopardy.The purpose of appellate review is to guarantee that parties receive a fair trial.The appellate judges do not review the case to see if they agree with the outcome at the trial court.They review what happened at the trial court to make sure that the trial was fair.

In Chapter 1, you learned about two types of personnel who work in the trial courts: court clerks and court reporters.These individuals keep records that are important to the appeals process.The court clerk keeps copies of all documents filed in the case, as well as keeping original pieces of evidence introduced at trial.The court reporter keeps a verbatim report of the oral proceedings at court.When a case is appealed, each of these individuals prepares a transcript.A clerk's transcript[9]
 contains copies of documents filed in the case.The reporter's transcript[10]
 is a verbatim report of what everyone said in court.These transcripts are sent to the appellate court so that the judges can review what happened in the trial court.The attorneys in the case also submit written appellate briefs[11]
 , documents that explain the factual and legal basis for and against the appeal.

In exercising its appellate jurisdiction, the court examines the record to determine whether any substantial legal errors have been committed that denied the appealing party (the appellant) a fair trial.Legal errors consist of a number of different things, including erroneously admitted or excluded evidence and improper jury instructions.Jury instructions[12]
 are statements of law read to the jury at the end of the trial.These statements of law must relate to the evidence that has been admitted at trial.If the court of appeals determines that the trial judge made an error in interpreting or applying the law, the court of appeals would be justified in reversing the decision if it found that the error was significant.

Obviously, not every legal error results in a miscarriage of justice, and, therefore, not every legal error results in a reversal of a case.Suppose that in a murder trial there are ten eyewitnesses to a murder.After having nine of the witnesses recount their version of the homicide, a tired prosecutor asks the question, “Now isn't it true, Mr.Witness, that on the date in question you saw the defendant shoot and kill the victim?” If defense counsel objects to the question as leading, and her objection is overruled by an even more tired and bored judge, a legal error is committed.Does that mean, however, that even though nine witnesses correctly and legally identified a certain defendant as the perpetrator, the case should be reversed because a legal error was committed? Such a result makes no sense and is probably a miscarriage of justice in itself.Only when a legal error results in justice not being served does the appellate court reverse a decision.

In reviewing a case, the appellate court can do a number of different things.Obviously, it can affirm[13]
 or uphold the trial court's decision (which, incidentally, is what happens in most cases).Just as obviously, it can reverse[14]
 , or change, the trial court's decision.It can also reverse and remand[15]
 , that is, send the case back to the trial court for a retrial with instructions regarding procedure to be followed.For example, suppose Phillips was found guilty of murder.At the trial, evidence against him consisted of, among other things, an eyewitness and a signed confession.If the appellate court finds that the confession was illegally obtained in violation of Miranda rights, it would probably reverse the conviction.The appellate court would not have to free the defendant, however, where other admissible evidence remained.The appellate court could send the case back to the trial court (remand it) with instructions that the illegally obtained confession is not to be used in a retrial against the defendant.

A POINT TO REMEMBER

Cases are not retried in the appellate courts.The appellate courts only review what happened at the trial courts to make sure that the parties received a fair trial.Courts of appeals reverse cases only where a substantial error has occurred.

ETHICAL CHOICES

Assume that you work as a paralegal or legal secretary for an attorney who represents your small city.Work for the city constitutes about 50 percent of the practice of your attorney.One of the responsibilities of your office is to draft proposed local ordinances at the request of the city council.You receive a telephone call from the mayor of the city, who tells you that the council is meeting that evening and he wants a draft of a proposed law that would ban all picketing within 200 feet of City Hall.You explain to the mayor that the attorney is out of town for three days.The mayor tells you that he knows that you do all the real work in the law firm and orders you to draft the proposal, adding that if this firm cannot get the job done, the city will have to look for another firm to represent it.You know the proposal would be illegal.What do you do?

THE U.S.SUPREME COURT

Structure

The U.S.Supreme Court, located in Washington, D.C., consists of nine justices, one of whom serves as the chief justice.Usually, when the Court hears cases, all nine of the justices participate in the case, each one having an equal vote in the decision.

Function

The Supreme Court is primarily a court of review and exercises appellate jurisdiction.It hears cases from the lower federal courts.It can also hear cases that originated in the state courts if the case involves a constitutional issue or a question of federal law.If the issues in the case relate only to state law, then the Supreme Court has no authority to hear the case.In most instances, the Supreme Court has discretionary power to review cases.It often exercises that power in cases of major importance or in cases where the lower courts are in disagreement regarding the law to be applied.
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The Supreme Court cannot hear every case brought to it.Parties desiring a hearing before the Supreme Court usually file a document known as a petition for writ of certiorari[16]
 .In this petition, the parties set out their reasons for requesting a hearing.(See Figure 2-2 for an excerpt from a petition for writ of certiorari in one of the terrorist cases heard by the Supreme Court.) The Court then votes on whether to grant the hearing.At least four of the justices must vote to hear the case or grant the petition for writ of certiorari.If the Court does grant certiorari, then it considers the merits of the case itself.A majority vote determines the outcome of the case.If the Court does not grant certiorari, the lower court's decision stands.If the Court agrees to hear a case on its merits, its decision is binding on all lower courts in the United States.

While the Supreme Court, like the appellate courts, is primarily a court of review, it has original jurisdiction in certain types of cases.Article III, Section 2, of the U.S.Constitution provides:

In all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party, the Supreme Court shall have original jurisdiction.In all other cases before mentioned ［Art.III Section 2.1］ the Supreme Court shall have appellate jurisdiction, both as to law and fact, with such exception, and under such regulations as the Congress shall make.
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THE COURTS AND TECHNOLOGY

Like most organizations, the federal courts are affected by technology, especially the Internet.A survey of federal judges in 1997 revealed that more than 80 percent of those who responded used some sort of technology.Telephone conferencing was the most common, but the use of computers in the courtroom during trial was becoming more popular.Today, most courts now have a Web site where the public and attorneys can obtain general information, access court rules and calendars, and, in some instances, download forms.The U.S.Supreme Court Web site can be found at www.supremecourtus.gov/.All other federal courts can be accessed through the Web site of the Federal Judiciary at www.uscourts.gov/.

One important advance in the courts due to technology was the implementation of the Public Access to Court Electronic Records (PACER) system, which allows users to obtain at any time case and docket information from federal appellate, district, and bankruptcy courts.For a small fee, the PACER system offers electronic access to case dockets to retrieve information such as the following. A listing of all parties and participants, including judges, attorneys, and trustees

A compilation of case-related information such as cause of action, nature of suit, and dollar demand

A chronology of dates of case events entered in the case record

A claims registry

A listing of new cases each day in the bankruptcy court

Appellate court opinions

Judgments or case status

Types of documents filed for certain cases After the implementation of the PACER system, the federal courts continued to improve their electronic case management system as well as to develop and implement a system for electronic filing of documents.The result is a system known as Case Management/Electronic Case Filing (CM/ECF).More information about this system can be located on the Web site for the U.S.Courts (http:// www.uscourts.gov/electaccrt.html).

A POINT TO REMEMBER

The U.S.Supreme Court is the highest court in the nation.When it renders a decision, whether in the exercise of appellate jurisdiction or original jurisdiction, that decision is the final decision in the case.

FEDERAL JUDGES

All federal court judges or justices are appointed by the president, subject to approval by the Senate.The Senate conducts hearings on all individuals nominated by the president in order to assure that only qualified individuals take the bench.Once a person takes the bench as a federal judge, that person serves for life, or until he or she retires from the bench.However, a federal judge can be removed involuntarily through the impeachment process if the judge's misconduct warrants it.The selection process of federal judges was instituted to keep judges free from political influence in rendering their decisions.It does not, however, eliminate the political influence of the selection process.Obviously, presidents are very careful in selecting judges, and in particular Supreme Court justices, who tend to reflect their own moral and philosophical beliefs.In so doing, presidents can leave their mark on the country long after they leave office.

In addition to federal judges, some functions of the district courts are now performed by magistrates[17]
 .Magistrates are appointed by the judges of the district court and must possess the qualifications to serve as a judge.They do such things as issue warrants and hear pretrial motions.Where the parties agree, a magistrate can also serve as the judge for a trial.

STATE COURT SYSTEMS

State court systems are established and organized according to state law.The various state systems resemble the federal system.All states have trial courts and courts of review.Some states, like the federal system, have three tiers of courts: trial courts, intermediate appellate courts, and a court of last review.Other states maintain a two-tiered system of courts: trial courts and one level of appellate courts.The function of trial courts and appellate courts is similar to that of their federal counterparts, although the names of the various courts are often different.For example, trial courts are sometimes called superior courts, municipal courts, circuit courts, city courts, surrogate courts, and even supreme courts.Furthermore, some states have more than one level of trial court.

STATE COURT JUDGES

The selection of judges in states differs not only from the federal method but also from state to state.The selection processes include partisan elections, nonpartisan elections, and gubernatorial appointments.The selection process might also involve input from special nominating commissions or approval of the state senate.

Featured Web Site: www.uscourts.gov/

This Web site contains extensive information about the federal court system.

Go Online

1.Using the link feature, find out the following:

a.Which U.S.district court governs your area?

b.What is the Internet address for that court?

c.Which appellate circuit court governs your area?

d.What is the Internet address for that court?

2.Summarize the information on this site about the district courts.

Around the World

Legal systems around the world often differ greatly from that of the United States.The Library of Congress Web site contains information about the laws of legal systems of other nations (Global Legal Information Network).Access the following site: http://www.loc.gov/law/.Find information on the legal systems in other countries.Compare their legal profession and court system to that in the United States.

Access the following site: http://www.lawsource.com/also/.Use the links on this site to read more about the legal systems of Mexico and Canada.What major differences exist between the legal system in the United States and these systems?

For information about other nations go to a general search engine (such as www.google.com) and search for “world legal systems.”

Chapter Summary

The American legal system is operated by and through the government.Just as there are distinct federal and state governments, so also are there different federal and state legal systems.The core of our legal structure is the court systems, which exist for both the federal and state legal systems.The federal courts, and normally also the state courts, consist of a three-tier system: trial courts, appellate courts, and a Supreme Court.The role of the trial courts is to resolve factual disputes and then apply the appropriate law.The role of the appellate courts is to ensure that the parties have a fair hearing at the trial level.The role of the Supreme Court is to resolve disputes among the various appellate courts and to rule on issues of particular importance.

Terms to Remember

Federalism　trial　appellate brief

preemption　corroborate　jury instructions

ex post facto　trier of fact　affirm

jurisdiction　federal jurisdiction　reverse

exclusive jurisdiction　diversity of citizenship　remand

concurrent jurisdiction　en banc　petition for writ

supremacy clause　appellate jurisdiction　of certiorari

bicameral　clerk's transcript　magistrate

original jurisdiction　reporter's transcript

Questions for Review

1.Explain the concept of federalism.

2.Describe the power of the federal government to make laws and identify the source of that power.

3.What is the difference between concurrent jurisdiction and exclusive jurisdiction?

4.What is the relevance of the supremacy clause?

5.Describe the federal court system.

6.What is original jurisdiction?

7.What is appellate jurisdiction?

Questions forAnalysis



1.Review the case file at the beginning of the chapter and the box titled “Powers Granted to the U.S.Congress” and respond to the following.


a.Would you expect the lawsuit by Eberhardt's employer to be in state court or federal court?

b.Would you expect the Eberhardt divorce case to be in state court or federal court?

c.Would a federal or county prosecutor be handling the Eberhardt theft charges?

d.Would a federal or county prosecutor be handling a treason case against Eberhardt?

2.Review the Ethical Choices boxes in this chapter.Which NALA and/or NFPA rules or guidelines apply to the situations? Review your state's ethical rules.(Hint: Go to www.nala.org/ and find a link.) Which of those rules apply?

3.In 1994, a federal law was enacted giving victims of gender-motivated violence (i.e., sexual assault) the right to sue for civil damages.Do you think such a law is constitutional?

Assignments andProjects



1.Find the addresses of the nearest U.S.district court and U.S.court of appeals.In which district do you work or reside? In which circuit do you work or reside?


2.Review the Katzenbach case.Explain the role of each branch of government in this case.

3.Visit one of your local courts.Write a brief report on what you observed.

Skills Assessment

Working in a law office often requires the ability to do factual research.The Internet is a valuable resource for doing this.Test your skills by completing the task in the following scenario:

A new attorney in the office is trying a case in the nearest U.S.district court and has asked you to find the address and telephone number of the court.The attorney also asked you to obtain driving directions to the court from your office.(Use your school address as your office address.)



注释

[1]original jurisdiction:The power to first hear a case; court of original jurisdiction is where trial takes place.

[2]trial:The open-court process where all parties present evidence, question witnesses, and generally put their case before the court.

[3]corroborate:To support the statements of another.

[4]trier of fact:In a trial, the one who determines the true facts;either a jury or, if a case is tried without a jury, the judge.

[5]federal jurisdiction:The power of the federal courts to hear a case.

[6]diversity of citizenship:A basis for federal court jurisdiction where the plaintiff and defendant are residents of different states and the amount in controversy exceeds $75,000.

[7]en banc:A term that describes the entire panel of judges on a court hearing a case.

[8]appellate jurisdiction:The power of a court to review what happened in a lower court.

[9]clerk's transcript:A record containing copies of documents filed in connection with a court proceeding;prepared by a court clerk.

[10]reporter's transcript:A verbatim record of the oral proceedings in court;prepared by the court reporter.

[11]appellate brief:A written document containing factual and legal contentions; prepared by attorneys dealing with an appeal in a case.

[12]jury instructions:The directions read to the jury by the judge; they simplify the law applicable to the case.

[13]affirm:To uphold; used in connection with an appeal to uphold the lower court's decision.

[14]Reverse:To change.

[15]Remand:To send back.

[16]petition for writ of certiorari:A document filed with the Supreme Court requesting a hearing.

[17]magistrate:A judicial officer; federal magistrates are appointed by judges of federal district courts; magistrates have some of the powers of a judge.


CHAPTER 3　LAWS: THEIR SOURCES

3-1 Introduction

3-2 Constitutional Law


3-3 Case Law




3-4 Statutory Law




3-5 Administrative Regulations
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CHAPTER OBJECTIVES

When you complete this chapter you should be able to

1.Identify the sources of federal and state laws.

2.Describe the purpose and function of the U.S.Constitution.

3.Describe the purpose and function of state constitutions.

4.Explain how laws are created under the common law.

5.Explain how the concept of precedent or stare decisis operates today.

6.Explain the importance of the factual controversy to case law.

7.Define statutory law.

8.Outline the legislative process for the enactment of laws.

9.Compare and contrast the creation of federal statutory law with state statutory law.

10.Identify the source and purpose of administrative regulations.

CASE FILE: PEOPLE V.RAMBEAUX

Officer Randy Rambeaux has been a police officer with the Centerville City Police Department for seven years.Recently he was accused of using excessive force in making two separate arrests.In one case he was accused of punching a man who was handcuffed.In another incident he was accused of unnecessarily grabbing a suspect by the throat.As a result, both the county prosecutor and the U.S.Attorney are considering filing criminal charges against Rambeaux.He has also been suspended without pay from the police force.He retained Michael Bates, an attorney, to represent him.


SEC.3-1 INTRODUCTION

Michael Bates, the attorney handling the Rambeaux matter, must consider a number of different questions, including the following.

1.Did Rambeaux use excessive force in making the arrests in question?

2.What are the specific criminal charges facing Rambeaux and what type of behavior constitutes a violation of these charges?

3.Under what circumstances can a police department suspend an officer without pay pending an investigation?These questions can be answered only after the appropriate laws are reviewed.

Laws are categorized according to their source as either constitutional law, case law, statutory law, or administrative rules and regulations.The answers to Bates's questions are not found in only one source.Bates must review all of these sources to find the laws or rules that apply to Rambeaux.Because Rambeaux's problems result from an arrest, the laws of arrest must be reviewed.These laws are found in the U.S.Constitution, state constitutions, state and federal cases, and state and federal codes.The criminal charges facing Rambeaux can be found in both state and federal codes.State and federal cases, however, interpret these code sections and give us situations where the codes have been applied.Finally, administrative regulations govern Rambeaux's relationship with his employer.

In Chapter 2, you saw that separate legal systems exist for federal and state governments and that each branch of government plays a specific role in the legal system.In this chapter you will see that different sources of laws are found in these different legal systems.You will also review the different types of laws generated by the legislative and judicial branches of government.

Most disputes are controlled by either federal or state law.However, in some cases, like that of Rambeaux, both federal and state laws must be consulted.Although the substance of state and federal laws differs extensively, the sources of law[1]
 are similar: constitutions, cases, statutes, and administrative regulations.
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注释

[1]sources of law:Places where laws are found:constitutions, cases, statutes,and administrative regulations.


SEC.3-2 CONSTITUTIONAL LAW

The federal government and each state have constitutions[1]
 —documents whose primary purpose is to establish the government and define its functions and obligations in relationship to the people.The U.S.Constitution establishes and defines the role of the federal government and its relationship to the people of the United States.Furthermore, the U.S.Constitution applies only to the federal government, unless expressly made applicable to the individual states.Each state constitution establishes and defines the role of state government and its relationship to citizens of that state.

THE FEDERAL CONSTITUTION

The U.S.Constitution was drafted in 1787 and fully ratified by 1790.It established and defined the various departments of the federal government (Articles I, II, and III), and described the role of the federal government vis--vis that of the states (Article IV).Today the U.S.Constitution contains the original seven basic articles in addition to twenty-seven amendments, which have been adopted over the years.

The U.S.Constitution serves two functions with respect to law.First, as explained in the previous chapter, it establishes the power and limits of the federal government to make other laws (which usually appear in the form of statutory law).Second, the Constitution contains various rules or “laws.” Many of these are found in the various amendments to the Constitution, including the Bill of Rights[2]
 , the first ten amendments to the U.S.Constitution.Several of these amendments deal with rights that criminal defendants have.For example, the Fourth Amendment to the Constitution prohibits the federal government from conducting unreasonable searches and seizures (that is, the law of search and seizure).The Sixth Amendment, among other things, guarantees the right to counsel in criminal cases.Because Rambeaux is facing various criminal charges, these amendments have some application to the Rambeaux case.

The U.S.Constitution is the supreme law of the land.However, if any term in the Constitution is unclear when applied to a factual situation, then it is the job of the U.S.Supreme Court to interpret that term.That interpretation is binding on all lower courts.

STATE CONSTITUTIONS

Each state has its own constitution, which is similar in function to the federal Constitution.Furthermore, state constitutions are often patterned after the federal Constitution and incorporate similar provisions.They are the supreme law for the state whenever a question of state law is at issue.

A POINT TO REMEMBER

The U.S.Constitution as interpreted by the U.S.Supreme Court is the supreme law of the land whenever a federal question is involved.If the question is one of state law, then the state constitution as interpreted by the highest court of the state controls.



注释

[1]constitution:A document whose primary purpose is to establish a government and define its powers.

[2]Bill of Rights:The first ten amendments to the Constitution.


SEC.3-3 CASE LAW

COMMON LAW

U.S.law is based primarily on English common law[1]
 , a system in which laws were developed through the courts and through case decisions.The common law was based on the concept of precedent[2]
 or stare decisis[3]
 .It was not based on a set of written laws or rules enacted by the government.In fact, until a factual dispute arose and was resolved in the courts, there was no rule or law that controlled.When parties had a legal problem, their dispute was presented to a judge, who decided the case.The decision then became precedent.That is, if the same factual dispute were later presented to another court, the judge would decide it the same way the first judge did.Precedent is also referred to as stare decisis, which means “it stands decided.” This refers to the fact that a particular factual dispute has been decided in one way by the court, and if the same factual dispute arises again, it must be resolved the same way.Over centuries, the common law developed into an extensive body of law.

CASE LAWINTERPRETATION OF CONSTITUTIONAL AND STATUTORY LAW

In the United States, many common-law principles have been written and adopted by state and federal legislatures, and have thus become statutory law.In fact, in the U.S.legal system, laws are supposed to be made by the legislature.However, our courts and their decisions still play a vital role in the legal system, and the concept of precedent or stare decisis is still applied.One of the court's roles is to interpret and apply laws to factual situations.For an example of how the court does this, read the case of Koon v.United States, which follows.

Koon v.United States

Powell v.United States

518 U.S.81 (1996)

This case concerns the criminal action brought against the police officers in the Rodney King beating.The officers were convicted of criminal charges under the federal civil rights statute.The trial judge then imposed sentence.Under federal law, sentencing must follow certain guidelines established by a special commission created by Congress.These guidelines provide sentencing standards.The trial judge is allowed to depart from these standards only under certain circumstances.In the Koon case, the trial judge considered various factors and reduced the sentence, departing from the standard sentence.In particular, the trial court considered the effect of the conviction on the officers' employment, the fact that this was a first offense, and the hardship to the officers because of the dual prosecution by both state and federal authorities.The government appealed.The following is the decision of the U.S.Supreme Court regarding the issue.In this opinion, the Court held that the first two factors could not be considered by the trial court in sentencing, because they were already reflected in the sentencing guidelines.The hardship caused by double prosecution could be considered, however.The Supreme Court remanded the case for reevaluation.

OPINION

The petitioners' guilt has been established, and we are concerned here only with the sentencing determinations made by the District Court and Court of Appeals.A sentencing court's decisions are based on the facts of the case, however, so we must set forth the details of the crime at some length.

On the evening of March 2, 1991, Rodney King and two of his friends sat in King's wife's car in Altadena, California, a city in Los Angeles County, and drank malt liquor for a number of hours.Then, with King driving, they left Altadena via a major freeway.King was intoxicated.California Highway Patrol officers observed King's car traveling at a speed they estimated to be in excess of 100 m.p.h.The officers followed King with red lights and sirens activated and ordered him by loudspeaker to pull over, but he continued to drive.The Highway Patrol officers called on the radio for help.Units of the Los Angeles Police Department joined in the pursuit, one of them manned by petitioner Laurence Powell and his trainee, Timothy Wind.

King left the freeway, and after a chase of about eight miles, stopped at an entrance to a recreation area.The officers ordered King and his two passengers to exit the car and to assume a felony prone position—that is, to lie on their stomachs with legs spread and arms behind their backs.King's two friends complied.King, too, got out of the car but did not lie down.Petitioner Stacey Koon arrived, at once followed by Ted Briseno and Roland Solano.All were officers of the Los Angeles Police Department, and as sergeant, Koon took charge.The officers again ordered King to assume the felony prone position.King got on his hands and knees but did not lie down.Officers Powell, Wind, Briseno, and Solano tried to force King down, but King resisted and became combative, so the officers retreated.Koon then fired taser darts (designed to stun a combative suspect) into King.

The events that occurred next were captured on videotape by a bystander.As the videotape begins, it shows that King rose from the ground and charged toward Officer Powell.Powell took a step and used his baton to strike King on the side of his head.King fell to the ground.From the 18th to the 30th second on the videotape, King attempted to rise, but Powell and Wind each struck him with their batons to prevent him from doing so.From the 35th to the 51st second, Powell administered repeated blows to King's lower extremities; one of the blows fractured King's leg.At the 55th second, Powell struck King on the chest, and King rolled over and lay prone.At that point, the officers stepped back and observed King for about 10 seconds.Powell began to reach for his handcuffs.(At the sentencing phase, the District Court found that Powell no longer perceived King to be a threat at this point.)

At one minute, five seconds (1:05) on the videotape, Briseno, in the District Court's words, “stomped” on King's upper back or neck.King's body writhed in response. At 1:07, Powell and Wind again began to strike King with a series of baton blows, and Wind kicked him in the upper thoracic or cervical area six times until 1:26.At about 1:29, King put his hands behind his back and was handcuffed.Where the baton blows fell and the intentions of King and the officers at various points were contested at trial, but, as noted, petitioners' guilt has been established.Powell radioed for an ambulance.He sent two messages over a communications network to the other officers that said “ooops” and “I havent ［sic］ beaten anyone this bad in a long time.” Koon sent a message to the police station that said “Unit just had a big time use of force....Tased and beat the suspect of CHP pursuit big time.” King was taken to a hospital where he was treated for a fractured leg, multiple facial fractures, and numerous bruises and contusions.Learning that King worked at Dodger Stadium, Powell said to King: “We played a little ball tonight, didn't we Rodney? ...You know, we played a little ball, we played a little hardball tonight, we hit quite a few home runs....Yes, we played a little ball and you lost and we won.”

Koon, Powell, Briseno, and Wind were tried in state court on charges of assault with a deadly weapon and excessive use of force by a police officer.The officers were acquitted of all charges, with the exception of one assault charge against Powell that resulted in a hung jury.The verdicts touched off widespread rioting in Los Angeles.More than 40 people were killed in the riots, more than 2,000 were injured, and nearly $1 billion in property was destroyed.On August 4, 1992, a federal grand jury indicted the four officers under 18 U.S.C.§ 242, charging them with violating King's constitutional rights under color of law.Powell, Briseno, and Wind were charged with willful use of unreasonable force in arresting King.Koon was charged with willfully permitting the other officers to use unreasonable force during the arrest.After a trial in United States District Court for the Central District of California, the jury convicted Koon and Powell but acquitted Wind and Briseno.

The Court of Appeals affirmed petitioners' convictions, but it reversed the District Court's sentence.Only the last ruling is before us.

The Sentencing Reform Act of 1984, as amended, 18 U.S.C.§ 3551 et seq., 28 U.S.C.§§ 991-998, made farreaching changes in federal sentencing.Before the Act, sentencing judges enjoyed broad discretion in determining whether and how long an offender should be incarcerated.Mistretta v.United States, 488 U.S.361, 363, 102 L.Ed.2d 714, 109 S.Ct.647 (1989).The discretion led to perceptions that “federal judges mete out an unjustifiably wide range of sentences to offenders with similar histories, convicted of similar crimes, committed under similar circumstances.” S.Rep.No.98-225, p.38 (1983).In response, Congress created the United States Sentencing Commission and charged it with developing a comprehensive set of sentencing guidelines, 28 U.S.C.§ 994.The Commission promulgated the United States Sentencing Guidelines, which “specify an appropriate ［sentencing range］ for each class of convicted persons” based on various factors related to the offense and the offender.United States Sentencing Commission, Guidelines Manual ch.1, pt.A (Nov.1995) (1995 USSG).A district judge now must impose on a defendant a sentence falling within the range of the applicable Guideline, if the case is an ordinary one.The Act did not eliminate all of the district court's discretion, however.Acknowledging the wisdom, even the necessity, of sentencing procedures that take into account individual circumstances, Congress allows district courts to depart from the applicable Guideline range if “the court finds that there exists an aggravating or mitigating circumstance of a kind, or to a degree, not adequately taken into consideration by the Sentencing Commission in formulating the guidelines that should result in a sentence different from that described.” 18 U.S.C.§ 3553(b).To determine whether a circumstance was adequately taken into consideration by the Commission, Congress instructed courts to “consider only the sentencing guidelines, policy statements, and official commentary of the Sentencing Commission.” Turning our attention, as instructed, to the Guidelines Manual, we learn that the Commission did not adequately take into account cases that are, for one reason or another, “unusual.” 1995 USSG ch.1, pt.A, intro.comment 4(b).The Introduction to the Guidelines explains: “The Commission intends the sentencing courts to treat each guideline as carving out a ‘heartland,’ a set of typical cases embodying the conduct that each guideline describes.When a court finds an atypical case, one to which a particular guideline linguistically applies but where conduct significantly differs from the norm, the court may consider whether a departure is warranted.” The Commission lists certain factors which never can be bases for departure (race, sex, national origin, creed, religion, socio-economic status, 1995 USSG § 5h3.10; lack of guidance as a youth, § 5h3.12; drug or alcohol dependence, § 5h3.4; and economic hardship, § 5K2.12), but then states that with the exception of those listed factors, it “does not intend to limit the kinds of factors, whether or not mentioned anywhere else in the guidelines, that could constitute grounds for departure in an unusual case.” 1995 USSG ch.1, pt.A., intro.comment 4(b).

The first question is whether the District Court abused its discretion in relying on the collateral employment consequences petitioners would face as a result of their convictions.The District Court stated: “Defendants Koon and Powell will be subjected to a multiplicity of adversarial proceedings.The LAPD Board of Rights will charge Koon and Powell with a felony conviction and, in a quasijudicial proceeding, will strip them of their positions and tenure.Koon and Powell will be disqualified from other LAWS 59 law enforcement careers.In combination, the additional proceedings, the loss of employment and tenure, prospective disqualification from the field of law enforcement, and the anguish and disgrace these deprivations entail, will constitute substantial punishment in addition to any court-imposed sentence.In short, because Koon and Powell are police officers, certain unique burdens flow from their convictions.”

We conclude that the District Court abused its discretion by considering petitioners' career loss because the factor, as it exists in these circumstances, cannot take the case out of the heartland of 1992 USSG § 2h3.4.As noted above, 18 U.S.C.§ 242 offenses may take a variety of forms, but they must involve willful violations of rights under color of law.Although cognizant of the deference owed to the district court, we must conclude it is not unusual for a public official who is convicted of using his governmental authority to violate a person's rights to lose his or her job and to be barred from future work in that field.Indeed, many public employees are subject to termination and are prevented from obtaining future government employment following conviction of a serious crime, whether or not the crime relates to their employment.Public officials convicted of violating § 242 have done more than engage in serious criminal conduct; they have done so under color of the law they have sworn to uphold.It is to be expected that a government official would be subject to the career-related consequences petitioners faced after violating § 242, so we conclude these consequences were adequately considered by the Commission in formulating § 2h3.4.

We further agree with the Court of Appeals that the low likelihood of petitioners' recidivism was not an appropriate basis for departure.Petitioners were first-time offenders and so were classified in Criminal History Category I.The lower limit of the range for Criminal History Category I is set for a first offender with the lowest risk of recidivism.Therefore, a departure below the lower limit of the guideline range for Criminal History Category I on the basis of the adequacy of criminal history cannot be appropriate.1992 USSG § 4A1.3.The District Court abused its discretion by considering appellants' low likelihood of recidivism.The Commission took that factor into account in formulating the criminal history category.

The two remaining factors are susceptibility to abuse in prison and successive prosecutions.The District Court did not abuse its discretion in considering these factors.The Court of Appeals did not dispute, and neither do we, the District Court's finding that “the extraordinary notoriety and national media coverage of this case, coupled with the defendants' status as police officers, make Koon and Powell unusually susceptible to prison abuse.” Petitioners' crimes, however brutal, were by definition the same for purposes of sentencing law as those of any other police officers convicted under 18 U.S.C.§ 242 of using unreasonable force in arresting a suspect, sentenced under § 2h3.4, and receiving the upward adjustments petitioners received.Had the crimes been still more severe, petitioners would have been assigned a different base offense level or received additional upward adjustments.Yet, due in large part to the existence of the videotape and all the events that ensued, “widespread publicity and emotional outrage...have surrounded this case from the outset,” which led the District Court to find petitioners “particularly likely to be targets of abuse during their incarceration.” The District Court's conclusion that this factor made the case unusual is just the sort of determination that must be accorded deference by the appellate courts.

As for petitioners' successive prosecutions, it is true that consideration of this factor could be incongruous with the dual responsibilities of citizenship in our federal system in some instances.Successive state and federal prosecutions do not violate the Double Jeopardy Clause.Heath v.Alabama, 474 U.S.82, 88 L.Ed.2d 387, 106 S.Ct.433 (1985).Nonetheless, the District Court did not abuse its discretion in determining that a “federal conviction following a state acquittal based on the same underlying conduct...significantly burdened the defendants.” The state trial was lengthy, and the toll it took is not beyond the cognizance of the District Court.

The goal of the Sentencing Guidelines is, of course, to reduce unjustified disparities and so reach towards the evenhandedness and neutrality that are the distinguishing marks of any principled system of justice.In this respect, the Guidelines provide uniformity, predictability, and a degree of detachment lacking in our earlier system.This too must be remembered, however.It has been uniform and constant in the federal judicial tradition for the sentencing judge to consider every convicted person as an individual and every case as a unique study in the human failings that sometimes mitigate, sometimes magnify, the crime and the punishment to ensue.We do not understand it to have been the congressional purpose to withdraw all sentencing discretion from the United States District Judge.Discretion is reserved within the Sentencing Guidelines, and reflected by the standard of appellate review we adopt.

The Court of Appeals erred in finding that victim misconduct did not justify the departure and that susceptibility to prison abuse and the burdens of successive prosecutions could not be relied upon.Those sentencing determinations were well within the sound discretion of the District Court.The District Court did abuse its discretion in relying on the other two factors: career loss and low recidivism risk.When a reviewing court concludes that a district court based a departure on both valid and invalid factors, a remand is required unless it determines the district court would have imposed the same sentence absent reliance on the invalid factors.As the District Court here stated that none of the four factors standing alone would justify the three-level departure, it is not evident that the court would have imposed the same sentence if it had relied only on susceptibility to abuse in prison and the hardship of successive prosecutions.The Court of Appeals should therefore remand the case to the District Court.The judgment of the Court of Appeals is affirmed in part and reversed in part, and the case is remanded for further proceedings consistent with this opinion.

It is so ordered.

CASE ANALYSIS

1.What law is the court interpreting in this case? Be specific.

2.What was the factual controversy in this case?

3.Would this case have any applicability in determining whether Rambeaux used excessive force? Explain.

CASE LAW—THE POWER TO INVALIDATE STATUTORY LAW Because the federal Constitution is the supreme law of the land, neither the federal legislature nor state legislatures can enact any legislation that contradicts the provisions of the U.S.Constitution.One of the fundamental questions related to the court's ability to interpret laws is the authority of the courts to examine the validity or constitutionality of various laws passed by federal and state legislatures.The Supreme Court decided very early that it had the power to strike down laws that conflicted with the Constitution.To this date, this is one of the important roles played by the Court.To see how the Court considers the constitutionality of a statute, read the Supreme Court case of Tennessee v.Garner, which follows.

Tennessee v.Garner

471 U.S.1 (1985)

This case arose after a young burglary suspect was shot and killed by a police officer while attempting to flee the scene of the crime.He was not armed.The father of the victim filed a civil lawsuit against the police officer and the state of Tennessee.The officer was acting in accordance with a state law that authorized the use of deadly force under this circumstance.At trial, the court found in favor of all defendants.The Court of Appeals reversed, stating that the use of force in this case violated the U.S.Constitution because it was unreasonable.The state of Tennessee petitioned the U.S.Supreme Court for a review.The following is the opinion of the Supreme Court, in which the Court agreed with the Court of Appeals, stating that the use of force in making an arrest must be reasonable.The use of deadly force is generally limited to situations in which the perpetrator posed an immediate and serious threat to those around him.In reaching its decision, the Court explores the history of this area of law, commenting on the common law rule that one could shoot a fleeing felon and explaining why the rule is no longer appropriate.

OPINION

This case requires us to determine the constitutionality of the use of deadly force to prevent the escape of an apparently unarmed suspected felon.We conclude that such force may not be used unless it is necessary to prevent the escape, and the officer has probable cause to believe that the suspect poses a significant threat of death or serious physical injury to the officer or others.

I

At about 10:45 P.M.on October 3, 1974, Memphis Police Officers Elton Hymon and Leslie Wright were dispatched to answer a “prowler inside call.” Upon arriving at the scene they saw a woman standing on her porch and gesturing toward the adjacent house.She told them she had heard glass breaking and that “they” or “someone” was breaking in next door.While Wright radioed the dispatcher to say that they were on the scene, Hymon went behind the house.He heard a door slam and saw someone run across the backyard.The fleeing suspect, who was appellee-respondent's decedent, Edward Garner, stopped at a 6-foot-high chain link fence at the edge of the yard.With the aid of a flashlight, Hymon was able to see Garner's face and hands.He saw no sign of a weapon, and, though not certain, was “reasonably sure” and “figured” that Garner was unarmed.He thought Garner was 17 or 18 years old and about 5′5″ or 5′7″ tall.While Garner was crouched at the base of the fence, Hymon called out “police, halt” and took a few steps toward him.Garner then began to climb over the fence.Convinced that if Garner made it over the fence he would elude capture, Hymon shot him.The bullet hit Garner in the back of the head.Garner was taken by ambulance to a hospital, where he died on the operating table.Ten dollars and a purse taken from the house were found on his body.

In using deadly force to prevent the escape, Hymon was acting under the authority of a Tennessee statute.The statute provides that “［if］, after notice of the intention to arrest the defendant, he either flees or forcibly resists, the officer may use all the necessary means to effect the arrest.” Tenn.Code Ann.§ 40-7-108 (1982).

The incident was reviewed by the Memphis Police Firearms Review Board and presented to a grand jury.Neither took any action.

Garner's father then brought this action in the Federal District Court for the Western District of Tennessee, seeking damages under 42 U.S.C.§ 1983 for asserted violations of Garner's constitutional rights.The complaint alleged that the shooting violated the Fourth, Fifth, Sixth, Eighth, and Fourteenth Amendments of the United States Constitution.It named as defendants Officer Hymon, the Police Department, its Director, and the Mayor and city of Memphis.After a 3-day bench trial, the District Court entered judgment for all defendants.It dismissed the claims against the Mayor and the Director for lack of evidence.It then concluded that Hymon's actions were authorized by the Tennessee statute, which in turn was constitutional.Hymon had employed the only reasonable and practicable means of preventing Garner's escape.

The Court of Appeals for the Sixth Circuit affirmed with regard to Hymon, finding that he had acted in good-faith reliance on the Tennessee statute and was therefore within the scope of his qualified immunity.It remanded for reconsideration of the possible liability of the city, however, in light of Monell v.New York City Dept.of Social Services, 436 U.S.658 (1978), which had come down after the District Court's decision.The District Court was directed to consider whether the use of deadly force and hollow point bullets in these circumstances was constitutional.

The District Court concluded that Monell did not affect its decision.It found that the statute, and Hymon's actions, were constitutional.

The Court of Appeals reversed and remanded.It reasoned that the killing of a fleeing suspect is a “seizure” under the Fourth Amendment, and is therefore constitutional only if “reasonable.” The Tennessee statute failed as applied to this case because it did not adequately limit the use of deadly force by distinguishing between felonies of different magnitudes—“ the facts, as found, did not justify the use of deadly force under the Fourth Amendment.” Officers cannot resort to deadly force unless they “have probable cause...to believe that the suspect ［has committed a felony and］ poses a threat to the safety of the officers or a danger to the community if left at large.”

The State of Tennessee, which had intervened to defend the statute, appealed to this Court.The city filed a petition for certiorari.We noted probable jurisdiction in the appeal and granted the petition.

II

Whenever an officer restrains the freedom of a person to walk away, he has seized that person.United States v.Brignoni-Ponce, 422 U.S.873, 878 (1975).While it is not always clear just when minimal police interference becomes a seizure, there can be no question that apprehension by the use of deadly force is a seizure subject to the reasonableness requirement of the Fourth Amendment.

A

A police officer may arrest a person if he has probable cause to believe that person committed a crime.United States v.Watson, 423 U.S.411 (1976).Petitioners and appellant argue that if this requirement is satisfied the Fourth Amendment has nothing to say about how that seizure is made.This submission ignores the many cases in which this Court, by balancing the extent of the intrusion against the need for it, has examined the reasonableness of the manner in which a search or seizure is conducted.It is plain that reasonableness depends on not only when a seizure is made, but also how it is carried out.United States v.Ortiz, 422 U.S.891, 895 (1975); Terry v.Ohio, 392 U.S.1, 28-29 (1968).

B

The balancing process demonstrates that, notwithstanding probable cause to seize a suspect, an officer may not always do so by killing him.The intrusiveness of a seizure by means of deadly force is unmatched.The suspect's fundamental interest in his own life need not be elaborated upon.The use of deadly force also frustrates the interest of the individual, and of society, in judicial determination of guilt and punishment.Against these interests are ranged governmental interests in effective law enforcement.It is argued that overall violence will be reduced by encouraging the peaceful submission of suspects who know that they may be shot if they flee.Effectiveness in making arrests requires the resort to deadly force, or at least the meaningful threat thereof.“Being able to arrest such individuals is a condition precedent to the state's entire system of law enforcement.” Brief for Petitioners 14.

Without in any way disparaging the importance of these goals, we are not convinced that the use of deadly force is a sufficiently productive means of accomplishing them to justify the killing of nonviolent suspects.The use of deadly force is a self-defeating way of apprehending a suspect and so setting the criminal justice mechanism in motion.If successful, it guarantees that that mechanism will not be set in motion.

The use of deadly force to prevent the escape of all felony suspects, whatever the circumstances, is constitutionally unreasonable.It is not better that all felony suspects die than that they escape.Where the suspect poses no immediate threat to the officer and no threat to others, the harm resulting from failing to apprehend him does not justify the use of deadly force to do so.It is no doubt unfortunate when a suspect who is in sight escapes, but the fact that the police arrive a little late or are a little slower afoot does not always justify killing the suspect.A police officer may not seize an unarmed, nondangerous suspect by shooting him dead.The Tennessee statute is unconstitutional insofar as it authorizes the use of deadly force against such fleeing suspects.

It is not, however, unconstitutional on its face.Where the officer has probable cause to believe that the suspect poses a threat of serious physical harm, either to the officer or to others, it is not constitutionally unreasonable to prevent escape by using deadly force.Thus, if the suspect threatens the officer with a weapon or there is probable cause to believe that he has committed a crime involving the infliction or threatened infliction of serious physical harm, deadly force may be used if necessary to prevent escape, and if, where feasible, some warning has been given.As applied in such circumstances, the Tennessee statute would pass constitutional muster.

III

A

It is insisted that the Fourth Amendment must be construed in light of the common-law rule, which allowed the use of whatever force was necessary to effect the arrest of a fleeing felon, though not a misdemeanant.

Most American jurisdictions also imposed a flat prohibition against the use of deadly force to stop a fleeing misdemeanant, coupled with a general privilege to use such force to stop a fleeing felon.

The State and city argue that because this was the prevailing rule at the time of the adoption of the Fourth Amendment and for some time thereafter, and is still in force in some States, use of deadly force against a fleeing felon must be “reasonable.” It is true that this Court has often looked to the common law in evaluating the reasonableness, for Fourth Amendment purposes, of police activity.On the other hand, it “has not simply frozen into constitutional law those law enforcement practices that existed at the time of the Fourth Amendment's passage.” Payton v.New York, 445 U.S.573, 591 (1980).Because of sweeping change in the legal and technological context, reliance on the common-law rule in this case would be a mistaken literalism that ignores the purposes of a historical inquiry.

B

It has been pointed out many times that the common-law rule is best understood in light of the fact that it arose at a time when virtually all felonies were punishable by death.“Though effected without the protections and formalities of an orderly trial and conviction, the killing of a resisting or fleeing felon resulted in no greater consequences than those authorized for punishment of the felony of which the individual was charged or suspected.” American Law Institute, Model Penal Code § 3.07, Comment 3, p.56 (Tentative Draft No.8, 1958) (hereinafter Model Penal Code Comment).Courts have also justified the common-law rule by emphasizing the relative dangerousness of felons.

Neither of these justifications makes sense today.Almost all crimes formerly punishable by death no longer are or can be.And while in earlier times the gulf between the felonies and the minor offenses was broad and deep, today the distinction is minor and often arbitrary.Many crimes classified as misdemeanors, or nonexistent, at common law are now felonies.These changes have undermined the concept, which was questionable to begin with, that use of deadly force against a fleeing felon is merely a speedier execution of someone who has already forfeited his life.They have also made the assumption that a “felon” is more dangerous than a misdemeanant untenable.Indeed, numerous misdemeanors involve conduct more dangerous than many felonies.

There is an additional reason why the common-law rule cannot be directly translated to the present day.The common-law rule developed at a time when weapons were rudimentary.Deadly force could be inflicted almost solely in a hand-to-hand struggle during which, necessarily, the safety of the arresting officer was at risk.Handguns were not carried by police officers until the latter half of the last century.See L.Kennett ＆ J.Anderson, The Gun in America, 150-151 (1975).Only then did it become possible to use deadly force from a distance as a means of apprehension.As a practical matter, the use of deadly force under the standard articulation of the common-law rule has an altogether different meaning—the harsher consequences—now than in past centuries.See Wechsler ＆ Michael, A Rationale for the Law of Homicide: I, 37 Colum.L.Rev.701, 741 (1937).

One other aspect of the common-law rule bears emphasis.It forbids the use of deadly force to apprehend a LAWS 63 misdemeanant, condemning such action as disproportionately severe.In short, though the common-law pedigree of Tennessee's rule is pure on its face, changes in the legal and technological context mean the rule is distorted almost beyond recognition when literally applied.

IV

The District Court concluded that Hymon was justified in shooting Garner because state law allows, and the Federal Constitution does not forbid, the use of deadly force to prevent the escape of a fleeing felony suspect if no alternative means of apprehension is available.This conclusion made a determination of Garner's apparent dangerousness unnecessary.The court did find, however, that Garner appeared to be unarmed, though Hymon could not be certain that was the case.Restated in Fourth Amendment terms, this means Hymon had no articulable basis to think Garner was armed.

In reversing, the Court of Appeals accepted the District Court's factual conclusions and held that “the facts, as found, did not justify the use of deadly force.” We agree.Officer Hymon could not reasonably have believed that Garner—young, slight, and unarmed—posed any threat.Indeed, Hymon never attempted to justify his actions on any basis other than the need to prevent an escape.The District Court stated in passing that “［the］ facts of this case did not indicate to Officer Hymon that Garner was ‘non-dangerous.’” This conclusion is not explained, and seems to be based solely on the fact that Garner had broken into a house at night.However, the fact that Garner was a suspected burglar could not, without regard to the other circumstances, automatically justify the use of deadly force.Hymon did not have probable cause to believe that Garner, whom he correctly believed to be unarmed, posed any physical danger to himself or others.

The judgment of the Court of Appeals is affirmed, and the case is remanded for further proceedings consistent with this opinion.

So ordered.

CASE ANALYSIS

1.Which constitutional provisions apply to this case and how do they apply?

2.What statutory law is the Court interpreting in this case?

3.Did the Court strike down the Tennessee statute? Quote the language that applies.

4.What common-law rule was mentioned by the Court?

5.Why did the Court not follow the common-law rule?

6.In this case, the Court found that the use of deadly force in arresting an individual is a violation of the Fourth Amendment.Rambeaux is accused of using excessive force (not deadly).Does this case apply to Rambeaux? Why or why not? Quote language from the case that supports your position.

CASE LAWTHE FACTUAL CONTROVERSY

All case law originates with a controversy between two or more parties.The parties bring the controversy before a court, asking the court to resolve the dispute.The controversy must be a real, legitimate dispute, not one that is fabricated for the purpose of bringing it to court.It is not the function of the court, nor does the court have authority, to render advisory opinions to individuals.

Once a court is presented with a real, factual dispute, it then has the power to resolve that dispute by applying appropriate legal principles.The power of the court is, however, limited by the facts actually presented.For example, suppose Brady is arrested for drunk driving.After the arrest, police search the entire car, including the trunk, without Brady's permission and without a search warrant.In so doing, they find stolen contraband in the trunk of his car.If Brady makes a motion to prevent the prosecution from using the stolen goods in court, a judge must decide whether the search, under the facts presented, was unreasonable and violated the Fourth Amendment.The court could not, however, make a decision regarding facts not part of the actual dispute.In Brady's case, the court could declare that the trunk search was legal under the circumstances, but it could not go on and say that police have the right to search trunks anytime a minor traffic stop is made.The court could not do that because Brady was not stopped for a minor traffic offense.In other words, the power of the court to render legal decisions is limited by the facts it is asked to resolve.

Because the law in each case is limited by the facts, the development of a thorough body of law through the case method is a slow process.Nevertheless, many important areas of law, both criminal and civil, have developed, and are continuing to develop in this manner.To see exactly how legal principles develop, a review of the history of the right to an attorney in state criminal cases provides a good example.The basic law involved is the Fourteenth Amendment, which provides that no state may deny an individual due process of law.The question for court interpretation involves the obligation of the state to provide lawyers, free of charge, for indigent defendants.

The first case presented to the Supreme Court was Powell v.Alabama, 287 U.S.45 (1932).In this case, a group of young men were tried for rape, which was at that time a capital offense[4]
 , an offense punishable by death.The defendants were poor and could not afford their own attorney.The state refused to provide them with adequate legal representation for their trial.They were convicted and sentenced to die.They appealed their case to the U.S.Supreme Court.The Court decided that in capital cases, due process (the Fourteenth Amendment) required appointment of counsel by the state.The rule, however, was limited by the facts.The Supreme Court's holding was that in capital cases, the state must appoint counsel for indigent defendants.The decision did not apply to noncapital offenses.In 1963, more than thirty years later, in the case of Gideon v.Wainwright, 372 U.S.335 (1963), the Court faced the same question in respect to felony cases, that is, whether the state must pay for lawyers for indigent felony defendants.The Court said it did.But this case applied only to felony cases, not misdemeanors or minor infractions.In 1972, the Court again faced the same question, but in respect to misdemeanor cases.The Court decided that for some misdemeanors, the right to court-appointed counsel existed.It took the court forty years to be presented with appropriate factual questions to allow it to render a complete analysis of the problem.

STARE DECISIS

To assure consistency in case law from court to court, the doctrine of stare decisis applies.Literally, stare decisis means “it stands decided.” In our legal system today, stare decisis requires courts to follow decisions of higher courts when faced with similar factual disputes.Once the Supreme Court decides an issue, all lower courts must follow its decision.In other words, if a lower court is faced with the same set of facts as the Supreme Court, it must apply the same rule of law (that is, the factual dispute has been decided by the higher court).

The concept of stare decisis is limited, though, in two main ways.First, the concept applies only between higher and lower courts.Trial courts are bound by the decisions of courts of appeals.Trial courts and courts of appeals are bound by decisions of the Supreme Court.The doctrine does not apply to courts on the same level.A court of appeals in one judicial district, for example, is not bound by the decision of a court of appeals in another district, and one trial court is not bound by the decision from another trial court.Furthermore, only cases that are published become stare decisis.The various courts of appeals in all jurisdictions decide many cases that never become binding case law[5]
 (case law that must be followed by lower courts).Appellate court cases are generally published only if they contain a new interpretation or clarification of law.The decision to publish a case is made by the justices deciding the case, although that decision is reviewable by the higher court.All cases decided by the Supreme Court are published.Second, the concept applies only to decisions within the legal system from which they came.In other words, the trial court of one state is not bound by the appellate court of another state.On the other hand, if a federal question is involved, then the decisions of the federal courts of appeals and the U.S.Supreme Court are binding on state courts.



注释

[1]common law:A body of law developed through the courts.

[2]precedent:The example set by the decision of an earlier court for similar cases or similar legal questions that arise in later cases.

[3]stare decisis:“It stands decided”; another term for precedent.

[4]capital offense:A criminal offense that carries a death penalty.

[5]binding case law:Case law that must be followed by lower courts.


SEC.3-4 STATUTORY LAW

Statutory law plays an important role in the Rambeaux case.The criminal charges he faces are found in state and federal codes.The potential civil liability is also based on statutory law[1]
 .In general, statutory law is the set of laws or rules enacted through our legislative process (discussed in the following sections).As statutes are enacted, they are published in the order in which they are passed.This publication is known as Statutes at Large[2]
 .Unfortunately, because the order of publication is chronological and not topical, the Statutes at Large are not very “user friendly.” In other words, it is almost impossible to find the complete law on any topic in this publication.Therefore, most statutory law is included in some form of code[3]
 .A code is a topical organization of the statutes or laws passed by a legislature.In the federal system, statutory law adopted by Congress is normally included in the United States Code (abbreviated U.S.C.).The United States Code is broken down into various categories such as the Federal Penal Code, the Bankruptcy Code, and the Federal Rules of Civil Procedure.Most states also have codes, which are again broken down into various subjects.For example, your state may have such codes as the Penal Code, the Civil Code, the Code of Civil Procedure, the Corporation Code, and the Vehicle Code.Many local (city and county) governments also have their own rules, generally known as local ordinances.These usually include such rules as parking regulations, building requirements, licensing requirements, and leash laws.Because it is the function of the legislature to make laws, it naturally follows that most statutory law is adopted through the legislative process.However, state governments,

unlike the federal government, allow the people to initiate[4]
 and enact statutory law.The power of the people to regulate operates through the processes of initiative and referendum, which are discussed in a later section.

THE LEGISLATIVE PROCESSTHE FEDERAL

GOVERNMENT The enactment of statutory law is usually a lengthy process consisting of the following steps.

▼Legislation proposed—Any written law or statute begins with some sort of proposal.In our federal system, just as in any state system, proposed legislation can be drafted by a member of Congress or by any interested individual or group.When drafted, the proposal is known as a bill[5]
 .

▼Bill introduced—Before Congress acts on any proposed legislation, it must be introduced and sponsored by a member of Congress.Ordinarily, bills can be introduced either in the House of Representatives or in the Senate.The one major exception is a tax measure, which must originate in the House of Representatives.When the bill is introduced, it is given a number.

▼Bill referred to committee—After a bill is introduced, it is referred to the appropriate committee for consideration.Both the House and the Senate have a number of standing committees that concentrate on certain matters.For example, the Judiciary Committee consists of lawyers and handles matters concerning our judicial system.Once the bill is referred to the proper committee, the committee reviews and discusses the proposal, often holding public hearings on the bill.If a committee looks favorably upon a bill, it prepares a committee report with its recommendations and analysis of the bill.If a committee looks upon a bill unfavorably, it could also issue a report so indicating.However, more often, if a committee feels the bill has no merit it simply fails to issue any report.When this happens, the bill never gets to the full house for a vote.It dies in committee.

▼Bill voted on by legislators—Once a report is issued, the bill is considered by the whole house and voted upon.If it receives a majority vote of approval, it is passed and sent to the other house.

▼Action by other house—When referred to the other house, the bill goes through the same process again.If the bill is amended or changed, a joint committee from both houses normally convenes and agrees on a single bill.The same bill must be approved by both houses before it can be submitted to the president.Once passed by both houses, the bill is sent to the president for approval.

▼Executive options—The president has the power to sign or approve the bill or to veto the proposed legislation.If the president does nothing with the bill, it is deemed approved after ten days, unless Congress adjourns within that ten-day period.If Congress does adjourn within ten days of submitting a bill to the president, and the president does nothing with the bill, it is deemed vetoed (this is called a pocket veto).In order to override a presidential veto, a two-thirds majority of each house must vote to do so.If a bill is approved by the president or the veto is overridden, then the law is given a number and identified by that number and by the Congress, for example, “Law 100, 95th Congress.” After that it is generally included with existing laws of a similar topic in a code.

THE LEGISLATIVE PROCESSSTATES

Because most state governments are patterned after the federal government, the legislative process in the states closely parallels the federal process.However, as mentioned earlier, state governments may provide for statutory law to be created through the voter process, that is, by initiative.An initiative, like any statutory law, starts with a proposal.The sponsors then take their proposal to the general public in the form of a petition.If the petition gathers a sufficient number of signatures, it is put on the ballot for general voter approval.Also, state governments occasionally provide that certain kinds of laws, even if initiated through the state legislature, need voter approval.This is known as a referendum[6]
 .

For examples of federal and state statutes, see the box titled “Statutory Law.”

Statutory Law

Federal Statutory Law (United States Code)

18 U.S.C.§ 242

Whoever, under color of any law, statute, ordinance, regulation, or custom, willfully subjects any person in any State, Territory, Commonwealth, Possession, or District to the deprivation of any rights, privileges, or immunities secured or protected by the Constitution or laws of the United States, or to different punishments, pains, or penalties, on account of such person being an alien, or by reason of his color, or race, than are prescribed for the punishment of citizens, shall be fined under this title or imprisoned not more than one year, or both; and if bodily injury results from the acts committed in violation of this section or if such acts include the use, attempted use, or threatened use of a dangerous weapon, explosives, or fire, shall be fined under this title or imprisoned not more than ten years, or both; and if death results from the acts committed in violation of this section or if such acts include kidnapping or an attempt to kidnap, aggravated sexual abuse, or an attempt to commit aggravated sexual abuse, or an attempt to kill, shall be fined under this title, or imprisoned for any term of years or for life, or both, or may be sentenced to death.

State Statutory Law (California Penal Code)

Battery defined (California Penal Code § 242)

A battery is any willful and unlawful use of force or violence upon the person of another.Punishment for battery (California Penal Code § 243)

(a) A battery is punishable by a fine not exceeding two thousand dollars ($2,000), or by imprisonment in a county jail not exceeding six months, or by both that fine and imprisonment.

Questions

1.Review the facts in the case file at the beginning of the chapter.Has Rambeaux violated the federal statute? Explain.

2.Has Rambeaux violated the state statute? Explain.

3.If Rambeaux is charged with violating the federal statute, which court hears the trial?



注释

[1]statutory law:Law enacted by a legislature.

[2]Statutes at Large:A chronological compilation of statutes.

[3]code:A topical organization of statutes.

[4]initiative:An action by citizens to enact legislation through the voter process.

[5]bill:Proposed legislation.

[6]referendum:Approval of legislative action by the voters.


SEC.3-5 ADMINISTRATIVE REGULATIONS

In recent times government has undertaken many functions through numerous boards, departments, commissions, and agencies.Such agencies include the tax board and social security.Also, recall from the Koon case that Congress created the United States Sentencing Commission and charged it with developing a comprehensive set of sentencing guidelines.These rules or guidelines controlled the way that the judge could sentence in that case.States also create special agencies or boards such as those that handle disputes regarding workers who are injured on the job.These agencies are given the power and authority to enact rules and regulations that have the force and effect of law.They also have the power to set up methods of resolving disputes outside the courtroom forum.

ETHICAL CHOICES

Assume you work for the prosecutor's office.You are organizing a file in preparation for trial and come across the name and telephone number of a witness who identified the perpetrator of the crime as someone other than the defendant named in the case.It does not appear from the file that the defense attorney was advised of this fact.You bring this to the attention of the attorney handling the case, who tells you to forget about it.After all, it isn't the prosecutor's job to defend anyone accused of a crime.What do you do?

ETHICAL CHOICES

Assume you work for the public defender's office.You are organizing a file in preparation for trial and come across the name and telephone number of a witness who positively identified the perpetrator of the crime as the defendant named in the case.It does not appear from the file that the prosecutor was advised of this fact.You bring this to the attention of the attorney handling the case, who tells you to forget about it.After all, it isn't the defense attorney's job to worry about this.The defendant, your client, is accused of child molestation.What do you do?

Featured Web Site:www.findlaw.com/casecode/

This Web site provides a gateway to extensive state and federal case law and statutory law.

Go Online

1.List the types of federal law that are found on this site.Be specific.

2.Go to the U.S.State Laws for your state.List the types of state law that are found on this site.

3.Try the following.

a.Browse the U.S.Code by Popular Name and find the Civil Rights Act of 1964.What is the code section and code title of this act?

b.Access the U.S.Supreme Court opinions.What is the citation for the Amistad case? Go to the opinion for this case and scroll to the end.Who wrote the dissenting opinion?

Around the World

Most countries are governed by constitutions.The constitutions of many different nations can be found at the Web site: http://www.constitution.org/cons/natlcons.htm

Browse the site and read the constitution of one foreign nation.Based on what you know about the U.S.Constitution, how does it compare to the U.S.Constitution?

Chapter Summary

Separate laws exist for both the federal and state legal systems.In each system, however, the sources for these laws are similar.In the federal legal system, laws are found in the U.S.Constitution, federal cases, federal statutes, and administrative regulations.In state legal systems, laws come from similar sources: state constitutions, state cases, state statutes, and administrative regulations.

A constitution is a document that establishes the framework of the government, gives that government the right or power to make certain laws, and defines the obligations of that government to its people.Case law includes law found in decisions of certain appellate and supreme courts.The concept of stare decisis, which regulates case law, requires lower courts to follow the rules established by higher courts in prior court decisions.A statute is a law enacted by a legislature.Statutes are organized into codes.Administrative regulations are rules made by various administrative agencies acting under authority given to them by a legislature.

Questions for Review

1.Describe the purpose and function of the U.S.Constitution.

2.Describe the purpose and function of state constitutions.

3.How are laws created under the common law?

4.How does the concept of precedent or stare decisis operate today?

5.Outline the legislative process for the enactment of laws.

6.Explain the terms initiative and referendum.

Terms to Remember

sources of law　stare decisis　code

constitution　capital offense　initiative

Bill of Rights　binding case law　bill

common law　statutory law　referendum

Precedent　Statutes at Large

Questions forAnalysis



1.Review the Bill of Rights and refer to the case file at the beginning of the chapter.If Rambeaux is accused of any crimes, what rights does he have? Does it matter whether he is charged with a federal crime or a state crime?


2.A group of concerned parents in the city of Elmwood wants to see a curfew imposed on anyone under age eighteen.How can they get such a law imposed (such as legislative action, court case)?

3.Peter, Paul, and Mary are sixteen-year-olds who live in Elmwood, a city with a 10 P.M.curfew for anyone under age eighteen.They think the law is unfair and violates their constitutional rights, and they want it changed.How can they go about doing this?

4.Review the Ethical Choices boxes in this chapter.Which NALA and/or NFPA rules or guidelines apply to the situations? Review your state's ethical rules.(Hint: Go to www.nala.org and find a link.) Which of those rules apply?

Assignments andProjects



1.Obtain a copy of your state constitution.How does it compare to the U.S.Constitution?


2.Review the cases and statutes found in this chapter.Based on these, draft a set of questions to ask Rambeaux during his initial interview.

Skills Assessment

Working in a law office requires strong written communication skills.Reread the case file People v.Rambeaux at the beginning of this chapter.Assume that you work for attorney Michael Bates.Write a letter to the county prosecutor advising him that Bates now represents Rambeaux and requesting copies of any police reports or other reports concerning Rambeaux.Be sure to use proper business letter format.(Use the address of the prosecutor for the area in which your school is located.Use your school's address for Michael Bates.)


CHAPTER 4　FINDING THE LAW:LEGAL RESEARCH

4-1 Introduction

4-2 Before You Begin

4-3 Where to Begin the Research

4-4 Case Law



4-5 Statutory Law
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CHAPTER OBJECTIVES

When you complete this chapter you should be able to

1.Describe the differences between primary legal research sources and secondary legal research sources.

2.Identify the categories of primary and secondary legal research sources.

3.Analyze the facts of a client's case.

4.Compare the facts of a client's case with the facts of a published (reported) case.

5.Identify basic legal issues.

6.Identify relevant facts.

7.List and describe the factual categories into which facts often fall.

8.Explain the differences between dictionaries, legal encyclopedias, form books, legal periodicals, treatises, and digests.

9.Explain where case law is located.

10.Explain the similarities and differences between federal case law and state case law publications.

11.List and define the components of case law.

12.Identify the elements of simple statutes.

Case File: THE WELCH FAMILY LAW MATER

Ms.Jennifer Welch dissolved her marriage two years ago.She now realizes that her former spouse intentionally hid substantial assets from her.Ms.Welch discovered this information from her husband's business partner; the partner was unaware that she had no knowledge of certain assets.She wants to know whether she can go back to the court and request her share of the hidden assets.The couple initially discussed bifurcating the property issues, but at the time Mr.Welch insisted that all issues be resolved at one time.Additionally, Ms.Welch believes Mr.Welch's income increased significantly in the past year.She needs an increase in her child support award.The court reserved jurisdiction over the support issues.The dissolution proceedings were lengthy, bitter, and expensive.Ms.Welch feels that attorneys are a necessary evil.Her former husband is an attorney.Ms.Welch was married for eight years.The couple has three sons, all under the age of fourteen.


SEC.4-1 INTRODUCTION

A law library can be an intimidating place.At first, it may seem overwhelming.The researcher must be prepared before going to the library.There are several things you can do before your first visit to a law library to increase your chances of finding answers in a reasonable amount of time, with as little frustration as possible.It is important to make every attempt to fully understand the issue(s) to be researched before opening any books.Understanding your case—that is, the client's legal problem and the significant facts—greatly increases the likelihood of a successful research adventure.Prepare an outline of the sources you plan to use.Create a research plan before you begin the research.This will help you focus and will keep you on track once your research begins.


SEC.4-2 BEFORE YOU BEGIN



Once the researcher realizes that the resources in the library fall into categories, the library is no longer a mystery.There are two basic types of sources in all legal collections: primary sources[1]
 and secondary sources[2]
 .Listed here are some of the resources that fall into the categories of primary and secondary sources.
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This list is not all-inclusive; it merely provides an overview of the types of materials contained in a law library.Secondary sources explain the law and aid in finding the law; primary sources are the law.Finding relevant primary law is the ultimate goal.

You almost always do legal research in connection with a case your office is handling.Therefore, before the process of legal research begins, you must thoroughly understand the facts of your client's case.

KNOW THE FACTS

The attorney who accepted the Welch case discussed in the case file at the beginning of this chapter and conducted the initial interview with the client may send a memo asking a research assistant to conduct some initial research.Research is often performed as a direct result of a set of facts.The facts come first.The law is applied to the facts.Assume in the Welch case that the proper jurisdiction for the case is California.

ANALYZE THE FACTS

Factual comparison usually takes place after the researcher clarifies the client facts and locates case law that may apply to the client's legal situation.A process of comparison of relevant facts is a good starting place in the legal analysis process.The effective legal researcher works to locate case law that is as factually similar to the client facts as possible.Because the American legal system is based on precedent, the sorting and comparison of facts are essential legal analysis skills.

Factual comparison may at first seem confusing and somewhat arbitrary.However, once you establish a process for factual comparison, the confusion dissolves.When you compare the client's facts with the facts of a reported case, look for the following.

[image: ]


This chart enables you to easily compare and contrast the facts of your client's case with the facts of a reported case.A good number of similarities of relevant facts indicates that the case may apply in your client's situation.A good number of differences in the relevant facts indicates that the case may not apply.When there are significant gaps or unknown facts, the reported case will probably not apply to your client's case.As a legal researcher, you search for cases that are factually and legally very similar to the case you are researching.

IDENTIFY THE ISSUES

Ask yourself the following question as you begin each legal research assignment: “Do I understand the client's problem(s)?” If the answer is yes, you are ready to attempt to identify the issues[3]
 , or the questions that must be decided by a court.Once the issues are clearly stated, it is time to focus on the facts.If you are unclear on the legal issues, ask for guidance.

In the Welch case, Ms.Welch has at least two legal questions.On a very basic level, she wants to know the following:

1.Whether, after final judgment, she can reopen her family law matter concerning property.

2.Whether she can obtain an increase in child support.

USE THE RELEVANT FACTS TO DEFINE THE ISSUES

Before you do any actual research, you must focus on the relevant facts.The identification of relevant[4]
 facts may present a challenge.In the Welch example, even if you are unfamiliar with family law issues, it is possible to identify the relevant facts.The first issue might generally be restated as follows: Under what circumstances will the court review a family law final judgment? The second issue might be generally restated as follows: Under what circumstances will the court increase child support after final judgment?

Now that the issues are clarified, it is time to begin identifying the facts.Facts fall into one of three categories: relevant, explanatory, and unnecessary.Relevant facts—These are key or significant facts.

Explanatory facts—These facts help the researcher understand what happened.They are not relevant, in a legal sense, to the issue.

Unnecessary facts—The factual information in this category is irrelevant to the legal issue.

SORT THE FACTS

In the Welch case, the facts of the first issue might sort out this way:

Under what circumstances will the court review a family law final judgment?

Relevant

▼ There are significant hidden assets.

▼ Assets were intentionally not disclosed.

▼ There is a final judgment on file with the court.

Explanatory

▼ Ms.Welch came across this information from her former spouse's business partner.

▼ The length of the marriage is relevant.

Unnecessary

▼ The dissolution was bitter, expensive, and lengthy.

▼ The former spouse is an attorney.

▼ The client has a negative opinion of attorneys.

You have studied and categorized the facts and identified the legal issue concerning the hidden assets.You are now prepared to begin the research.



注释

[1]primary sources:The resources that provide the actual law; laws are found in statutes, case law, and the Constitution.

[2]secondary sources:Tools used to understand the law; one such tool is a legal encyclopedia, which explains the law.

[3]issues:A question that must be decided by a court.

[4]relevant:Relevant evidence relates directly to the issue; a relevant fact is a fact that is tied directly to the client's legal question.


SEC.4-3 WHERE TO BEGIN THE RESEARCH

Your choice of sources with which to begin your research will vary.If you have a general understanding of the area of law to be researched and a good grasp of the relevant legal vocabulary, proceed directly to the primary sources.Such sources might include the Constitution, statutes, and case law.If you are in an unfamiliar area of the law, most efficient research begins with the secondary sources.These resources explain the law and provide an overview of legal issues and vocabulary.Such sources include dictionaries, encyclopedias, form books, periodicals, treatises, and digests.

DICTIONARIES

All unfamiliar legal terms must be defined.You cannot understand legal principles if you do not understand legal vocabulary.

The Welch case presents a term that may be unfamiliar or even new: bifurcate[1]
 .Before you go any further, this term must be defined.A legal dictionary is a good starting place.In general, bifurcation involves separation—in this case, the separation of issues.

ENCYCLOPEDIAS

Further research in secondary sources might include accessing background material in a legal encyclopedia[2]
 .This material is arranged alphabetically.In most instances there is a table of contents for the specific section in which you are interested.Some secondary sources are called finding tools[3]
 because they are heavily annotated.The annotations[4]
 direct the reader to other sources, including primary sources.For example, a legal encyclopedia includes a section on family law, sometimes referred to as domestic relations.There will always be an index to the legal encyclopedia.After locating the topic of interest through the index or table of contents, you gain background information and begin to develop the legal vocabulary necessary to understand and correctly state the legal issue presented by the client's factual situation.There may also be an index to the family law section.In addition to the state encyclopedias, there are two large national encyclopedias: the Corpus Juris Secundum(C.J.S.) and American Jurisprudence 2d (Am.Jur.2d).
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Let's look at the Welch problem in a legal encyclopedia.You might choose to look in the state encyclopedia, in this case California Jurisprudence 3d (Cal.Jur.3d), the California state encyclopedia.The Family Law volumes have an index; Figure 4-1 shows a page from this index.

Notice that the general topic is Support of Persons, the subtopic is Child Support, and under the subtopic Child Support is “modification.” After scanning the sections under “modification,” you find that § 1139 (contained in the Family Law volumes of the encyclopedia) covers the topic of “change in circumstances necessary for modification.” After you locate this reference, you need to find § 1139.Figure 4-2 shows two pages taken from Volume 33 of California Jurisprudence 3d.A summary is followed by the information in § 1139.

Notice that the section (§) numbers are located at the top of the page.The actual page numbers are found at the bottom of the page.This set is organized through the index, as are many legal materials, by section numbers rather than by page numbers.In other words, the index refers to sections instead of pages.

FORM BOOKS

Form books[5]
 are another practical resource, providing examples of many types of legal documents.Most states have one or more sets of forms manuals and resources.Form books also exist for federal practice.The forms provide the researcher with a sample to follow.For example, suppose the research assistant is asked to draft a power-of-attorney agreement.The researcher might choose to check the form books to locate an example from which to work; this saves time and money for the client.The researcher first checks the general index for the form books set.The “power of attorney” reference is easily located.The index directs researchers to the appropriate section, where there is a discussion of the power of attorney and one or more examples.

LEGAL PERIODICALS

The term legal periodicals covers a variety of publications.Many legal periodicals are monthly publications of bar journals or magazines.Most states have a bar journal; the American Bar Association publishes the American Bar Association Journal, and there are many other specialty journals.These periodicals address current legal issues.Also included under the broad heading of legal periodicals are the law reviews[6]
 .Law reviews are usually published by law schools.Students research and write articles for their school's law review.Law review articles tend to provide in-depth coverage of a specific legal issue or an important case.Sometimes, judges and attorneys contribute to law reviews.These sources are often helpful if you know very little about the research subject matter.

TREATISES

A treatise[7]
 is a book or set of volumes dedicated to a single topic or area of law, from which a researcher may perform in-depth research on a specific or narrow topic.For example, suppose the research assistant is directed to conduct research on the differences between comparative negligence and contributory negligence.The researcher could go to Prosser on Torts, which provides detailed information on most civil topics.After using the index and locating the necessary background information on comparative and contributory negligence, the researcher is now ready to proceed with the research project.

DIGESTS

A digest[8]
 is a set of books that indexes case law by topic.It is a secondary source that leads the researcher directly to the primary source: case law[9]
 .There are digests available for most states, all regions, and all Supreme Court case law.Topics are arranged alphabetically.The researcher looks up the topic and is directed to specific cases addressing that topic.A digest to a case law reporter is published by the same company that prints the case law reporter.If you use a West case law reporter, you must look at the corresponding West digest.This research tool is addressed, in detail, in legal research courses.



注释

[1]bifurcate:To sever from the trial; in family law, it means that the divorce or dissolution may be granted, but the parties will need to come back to court to adjudicate another issue—for example, their property issues.

[2]legal encyclopedia:A collection of legal information; a secondary source of the law.

[3]finding tools:The resources used to locate primary and secondary sources;for example, a digest.

[4]annotation:A brief summary of a statute or a case.

[5]form book:A legal resource filled with sample forms and explanations on how and when to use the forms; many are now available on disk or CD-ROM.

[6]law review:A publication containing articles written by judges, professors, and attorneys; it also contains case summaries written by law school students.Most law schools publish one or more periodic law reviews each year.

[7]treatise:A book that reviews a special field of law; a summary of the law on a particular subject; often called a hornbook.

[8]digest:An index to reported cases, arranged by subject; a short summary of the case is provided.

[9]case law:A collection of reported cases.


SEC.4-4 CASE LAW

Once you review secondary sources of law and have a basic understanding of the law, you can proceed to primary sources, such as case law.Cases are collected in large sets of books known as reporters[1]
 .These same cases are available in online databases such as LEXIS[2]
 and Westlaw[3]
 .Our focus in this chapter is on the printed versions of case law.However, you should know that there are now many reliable sources for case law retrieval on the Internet.The sites listed in the Technology Corner at the beginning of the chapter provide trustworthy access to case law.The best and most dependable case law resources often require that a fee be paid in order to access the data.

WHAT IS A CASE?

A reported case is an opinion written by a judge.After a dispute is presented to the court, the judge writes an opinion explaining the reasoning of the court.This opinion contains an overview of the relevant facts of the case, the legal issues presented to the court for resolution, the rules of law[4]
 that the court used in explaining its decision, and the court's holding[5]
 .

The importance of case law becomes apparent when we recall that our legal system relies on precedent[6]
 .A court looks to past decisions to aid it in its decisionmaking process.Therefore, researchers must look to previous decisions in an attempt to locate cases that are similar to the factual and legal situation being researched.

WHERE TO FIND CASE LAW

Cases are published by several publishers and are located in a number of resources.Each state publishes or arranges to have published its appellate and supreme court cases.New York, Texas, Florida, New Jersey, Washington, California, and other states publish their opinions in what are known as official publications of their case law.Other states, such as North Dakota, have arranged with West Publishing Company to publish their case law in the appropriate regional reporters[7]
 .A concise guide to the resources in which the various states publish their case law is found in The Bluebook: A Uniform System of Citation.In addition to the traditional paper publications, most state case law is available on various CD-ROM products and online in an increasing variety of legal databases, including the two major fee-based databases: LEXIS and Westlaw.

Case law reporters—Case law reporters are books filled with decisions.There are case law reporters for most states.There are also large sets of books known as regional reporters.A regional reporter publishes selected case law from a geographical region of the United States.

LEXIS/NEXIS and Westlaw—LEXIS/NEXIS and Westlaw are huge online legal databases.Use of these services is through contract with the publishers.Both services should be used only by people trained to search in large legal databases.Case law is only one of the many resources available through LEXIS/NEXIS and Westlaw.

CD-ROM products—Several publishers offer case law on CD-ROM.These products often combine the ease of using books with the speed of using an online database.

Internet—There are many Internet sites for case law retrieval.Because the Internet is growing and changing at a rapid rate, it is difficult to offer a reliable list of research sites.Some law schools continue to maintain reliable Web sites.To find case law online try using a general search engine such as www.google.com and search for “case law.”

FEDERAL CASE LAW

Cases decided by federal courts are published in the various federal reporters.For example, U.S.Supreme Court cases are available in written format from several publishers.United States Reports—This is the official publication of Supreme Court cases.It is published by the federal government

Supreme Court Reporter—This is an unofficial publication of all Supreme Court cases.It is published by West Publishing Co.a noted publisher of legal materials in the United States.The cases are identical to the cases published in the United States Reports.The only differences are the format in which the cases are published and the editorial enhancements.

Lawyer's Edition—This, too, is an unofficial publication of all Supreme Court cases.It is published by LEXIS Law Publishing.The cases are identical to the cases in the United States Reports and the Supreme Court Reporter.Again, the differences involve format and editorial comments.The editorial comments help the researcher understand the material in the case.It is important to realize you can locate any Supreme Court case in several potential sources.The text of the opinion—that is, what the justices have written— is identical in each source.

A Supreme Court case citation looks like this:

Meritor Savings Bank, FSB v.Vinson,

477 U.S.57, 106 S.Ct.2399, 91 L.

Ed.2d 49 (1986).

The name of the case is placed first.The name must be underlined or italicized.The remainder of the citation, the parallel cites, explain where the case is located in each of the three sets of reporters containing U.S.Supreme Court cases.

Several reporters contain federal case law.Most important to the beginning legal researcher are the Federal Reporter 3d and the Federal Supplement.The Federal Reporter 3d publishes U.S.court of appeals opinions.The Federal Supplement includes cases from the U.S.district courts and some special courts.

A POINT TO REMEMBER

All case citations are arranged in the following fashion: the volume number is first, the abbreviation for the name of the reporter is next, and the page on which the case begins follows the reporter abbreviation.The official reporter is always listed first; the citations that follow are the unofficial publications.The year of the decision is usually placed at the end of the citation, always in parentheses.

STATE CASE LAW

State court cases are published in state and regional reporters.For example, in California, state cases are printed in the official reporters, California Reports and California Appellate Reports, and in the unofficial reporter, the California Reporter.In addition, selected cases are found in the regional reporter, the Pacific Reporter.The Pacific Reporter includes cases from a number of western states, including California.Therefore, in California, cases are found in at least two reporters, and some are found in a third reporter, the Pacific Reporter.

Figure 4-3 shows the first two pages of the Marvin v.Marvin case.Some of the important information is explained.The margin notes explain how to read this introductory material.Read the explanations carefully.

This version of the Marvin case is published in the California Reporter, which is published by West Publishing Co.West developed a “key number” system many years ago.The key numbers identify legal topics by a number and cross-reference the number and the information to other West publications.You will learn to use the key number system in your legal research and writing classes.Put simply, you may take a key number and its topic from a case and look it up in a digest (if the case and the digest are published by the same publisher) and you will locate other cases that involve the same topic.This allows you to expand the search for additional cases.

HOW TO READ AND USE CASE LAW

Most cases are compiled in a similar format.The format becomes familiar as one reads a good number of cases.Knowing what to expect and looking for the basic components of a case help you to read a case one time, rather than over and over in a seemingly vain attempt to master the court's reasoning.Case law contains each of the following components.



Facts—The key facts are provided by the court.The facts are essential to the researcher.In legal research, you read case law in an attempt to locate cases that are similar—factually and legally—to your client's case.Without the facts, no effective comparisons may take place.Many judges provide the facts at the very beginning of the case.


Judicial history—The judicial history explains the prior proceedings—in other words, what happened in the lower court(s).This component is usually included early in the case.

Issues—Issues are the legal questions before the reviewing court.

Rules—Rules are the primary law relied upon by the court in the analysis or reasoning component of the case.

Analysis—The analysis or reasoning component of most cases is the longest section.The analysis usually follows the facts, judicial history, and a basic statement of the issues.This component contains a discussion of the facts, issues, and appropriate rules or laws relied on by the court.

[image: ]
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Conclusion—The conclusion is the legal outcome of the case.The holding of the court is often referred to as the conclusion.

Many students of the law learn to read cases looking for issues, rules, analysis, and a conclusion.This is known as the IRAC method.This method of reading case law prepares the researcher to effectively summarize or brief[8]
 the case.Add the relevant facts and the basic judicial history and you have a complete summary of the case.

Each paragraph of a case includes one or more of these six components.As you read a case, identify the components of every paragraph.This allows you to focus and sort out the case as you read it, rather than going back and rereading the case.Some paragraphs contain more than one element.For example, paragraphs of analysis may also contain rules/law and possibly some relevant facts.

It is not possible, nor is it prudent, to give only one label to each paragraph of a decision.But remember, each paragraph must contain at least one of the six components.Do not become frustrated if you find four elements in one paragraph.Rather, congratulate yourself on your careful analysis.

Because of the doctrine of precedent or stare decisis[9]
 , when you use case law you must show factual similarities between your case and the cases you found in your research.First, compare the facts of the cases you locate in your research with the facts of your client's situation.If the facts are similar, or easily analogous, the case may be considered precedent.The attorney who assigned the research project will want to review your research results and your reasoning.

Second, contrast the facts of the cases you research with the facts of your client's situation.Significant factual differences mean that the case should not be used in an attempt to support your client's position.

ETHICAL CHOICES

You have completed the initial research in a contract case.You found several cases clearly indicating that your client will not recover the damages he believes he incurred.What should you do?

A POINT TO REMEMBER

When performing legal research, you must be conscious of the jurisdiction in which the cause of action (the client's legal problem) arose.In general, if your client lives in Florida and the cause of action arose in Florida, your research takes place in the Florida constitution, codes, cases, and practice guides.Similarly, if the cause of action involves a federal issue, research must be performed in federal research sources.

After comparing the facts, you must compare the legal issues.Ask yourself: “Are my client's problems the same as, or similar to, the problems in the case I have located?” If the answer is yes, the case may be considered precedent.Compare the facts in the case file at the beginning of this chapter with the facts of the Modnick case.Try to identify the six case law components in the following case.Pencil in one or more elements in the margin next to each paragraph.

A POINT TO REMEMBER

Reading case law is often very challenging.There is a method that may help ease some of the stress and confusion often encountered when reading a difficult case.Starting at the beginning of the opinion (skip the editorial enhancements for this exercise), read only the first or topic sentence of each paragraph.This method of initial case overview provides a great deal of information.Much of the legal vocabulary, the roles of the parties, the key facts, and law are included in topic sentences.In a few minutes, the reader gains an excellent overview of the case.Then the reader is better equipped to slowly read through the case, looking for a deeper understanding.

In re Marriage of Modnick

33 Cal.3d 897 (1983)

Modnick is a family law/domestic relations decision.The legal issue addressed is: “Does the failure of one spouse to disclose the existence of a community property asset constitute extrinsic fraud?” When the Modnicks dissolved their marriage, Mr.Modnick disclosed only one bank account in his name; that account had a seven-dollar balance.After an IRS investigation, Mrs.Modnick discovered that her former husband had willfully not disclosed other substantial bank accounts.She moved to set aside the final judgment.The trial court denied her motion.The appellate court reversed and vacated the interlocutory and final judgments of dissolution insofar as it related to the property settlement incorporated into the divorce decree and the spousal support award.

OPINION

In a marital dissolution proceeding, does the failure of one spouse to disclose the existence of a community property asset constitute extrinsic fraud?

I

After 22 years of marriage, Marilyn and Zelig Modnick separated in September of 1974.The next month, Marilyn petitioned the superior court for a dissolution of the marriage, alleging irreconcilable differences between the parties.

A trial began on September 18, 1975, and, after several continuances, concluded on April 26, 1976.Zelig testified hat he had no bank accounts other than one checking account with a $7 balance.His financial declaration also did not reveal the existence of any other accounts.

At the end of the trial, the court ordered the marriage dissolved, awarded Marilyn spousal support, and divided the community property in accordance with the stipulation of the parties.An interlocutory judgment of dissolution was filed in December of 1976.Both Marilyn and Zelig approved the form and content of the judgment.

In August of 1978, the Modnicks received notice that the Internal Revenue Service (IRS) was investigating their tax liability for the years 1974 through 1978.The IRS investigation concerned unreported income earned by Zelig and deposited in various bank accounts.These accounts, containing thousands of dollars, were not disclosed during the dissolution.

Marilyn alleges that at first she “did not know or understand the details about” the IRS investigation.Subsequently, through her counsel, she filed a motion to set aside the interlocutory judgment on the ground of fraud.The motion was heard by the trial court and denied “without prejudice to being set for hearing on after-discovered community property issues.”

Following a hearing in November of 1980, the trial court denied Marilyn's motion to set aside the final judgment.She appeals from that order.

II

The principal question raised by this appeal concerns Zelig's concealment of a community property asset which should have been divided between the parties when their marriage was dissolved.Marilyn claims that the failure to disclose the existence of community property constitutes extrinsic fraud.Therefore, she maintains that the trial court erred in denying her motion to vacate the interlocutory and final judgments of dissolution.

The law is well settled that extrinsic fraud is a proper ground for setting aside an alimony award and a property settlement incorporated into a divorce decree.Kulchar v.Kulchar, 1 Cal.3d 467, 470-471, 82 Cal.Rptr.489, 462 P.2d 17 (1969); Jorgensen v.Jorgensen, 32 Cal.2d 13, 17-21, 193 P.2d 728 (1948).Extrinsic fraud is a broad concept that “［tends］ to encompass almost any set of extrinsic circumstances which deprive a party of a fair adversary hearing.” It “usually arises when a party ...has been deliberately kept in ignorance of the action or proceeding, or in some other way fraudulently prevented from presenting his claim or defense.” ［Citation omitted by the court.］

No abstract formula exists for determining whether a particular case involves extrinsic, rather than intrinsic, fraud.“It is necessary to examine the facts in the light of the policy that a party who failed to assemble all his evidence at the trial should not be privileged to relitigate a case, as well as the policy permitting a party to seek relief from a judgment entered in a proceeding in which he was deprived of a fair opportunity fully to present his case.” Jorgensen v.Jorgensen, 32 Cal.2d at 19.

The cases have uniformly recognized that the failure of one spouse to disclose the existence of community property assets constitutes extrinsic fraud.Boeseke v.Boeseke, 10 Cal.3d 844, 849-850, 112 Cal.Rptr.401, 519 P.2d 161 (1974).

The key principle underlying these cases is that each spouse has an obligation to inform the other spouse of the existence of community property assets.This duty stems in part from the confidential nature of the marital relationship.It also arises from the fiduciary relationship that exists between spouses with respect to the control of community property.

When one spouse manages a community asset, he or she exercises control over the property interests of the other spouse.Therefore, the controlling spouse has a duty to disclose the existence of that asset.This fiduciary relationship does not terminate with the separation of the spouses or the commencement of a dissolution proceeding.The duty of disclosure continues until the marriage has been dissolved and the community property divided by the court.

When a husband fails to reveal the existence of community property during the dissolution proceedings, he deprives ［his］ wife of an opportunity to protect her rights in the concealed assets.Thus, the non-disclosure constitutes extrinsic fraud and warrants equitable relief from a judgment dividing community property between the parties.

Applying these principles to the present case, it is clear that Zelig's conduct amounted to extrinsic fraud.Not only did he fail to disclose the community property to his wife and the court, but he took deliberate steps to conceal the asset.Zelig removed his name from the account in 1974 and transferred ownership of it to two of his relatives.In addition, he did not report the income deposited in the account to the IRS.Marilyn only discovered the existence of the account after the tax fraud investigation.

III

In the present case, Zelig deliberately concealed the existence of a community property asset which should have been distributed between the parties at the time the marriage was dissolved.This fraud deprived Marilyn of an opportunity to litigate her interest in the concealed property.As a result, the property provisions of the divorce decree must be set aside.To hold otherwise would serve to encourage spouses to engage in the objectionable practice of secreting community property assets.

The order of the trial court denying Marilyn's motion to vacate the interlocutory and final judgments of dissolution is reversed insofar as it relates to the property settlement incorporated into the divorce decree and the award of spousal support.In all other respects, the order is affirmed.The case is remanded to the trial court for further proceedings consistent with this opinion.

CASE ANALYSIS

1.Compare the facts of the Modnick case with the facts of the Welch case provided in the case file at the beginning of this chapter.What do the two cases have in common? How do the cases differ?

2.Are there additional facts you need to know about the Welch case in order to do a complete comparison with the Modnick case? If so, what do you need to know?



注释

[1]reporter:A set of published volumes of cases by courts.

[2]LEXIS:A computer-assisted legal research service provided by Reed Elsevier.

[3]Westlaw:A computer-assisted legal research service provided by West Publishing Company.

[4]rules of law:Legal principles that are applied to the facts; generally derived from statutes, case law, and the Constitution.

[5]holding:The legal principle to be taken from the court's decision.

[6]precedent:The example set by the decision of an earlier court for similar cases or similar legal questions that arise in later cases.

[7]regional reporter:A set of published volumes of cases by courts in specific regions of the United States, for example, the Pacific Reporter or the Northeastern Reporter.

[8]brief:A written document that might contain a summary of the facts, issues, rules, and analysis used by a court and a comparison with a client's facts; a case brief is a short summary of a published case.

[9]stare decisis:“It stands decided”; another term for precedent.


SEC.4-5 STATUTORY LAW

Statutes[1]
 , or codes, are laws enacted by the legislature.They are grouped together by subject matter.Federal statutory law is found in the United States Code; state statutory law is found in individual state codes.The subject matter is arranged into titles or chapters and the titles are broken down into section numbers.

The following is a simple North Carolina statute.

Chapter 14: Criminal Law

Subchapter III: Offenses Against the Person

Article 8: Assaults

N.C.Gen.Stat.Section 14-34.5: Assault with a Firearm ona Law Enforcement Officer


Any person who commits an assault with a firearm upon a law enforcement officer in the performance of his or her duties is guilty of a Class E felony.

This is the law as it is printed in the code.The most useful codes are annotated.These annotations direct the researcher to cases using or explaining the code section.Case interpretations of statutes are important because of the doctrine of precedent; once a court interpretes a code in a particular way, other courts may be bound by the interpretation.In this way the code sends the researcher to another primary source—case law.

Before you move on in your research, you must check the pocket part for this volume.The pocket part[2]
 is a removable supplement to a volume of statutory law.The pocket part is located in a slip pocket in the back of the volume.This is how the codes (and many other legal materials) are kept current.Pocket parts are replaced on a yearly, semi-yearly, or sometimes even quarterly basis.Always look up the code section in the bound volume and the pocket part.Any changes to the code since publication of the bound volume are printed in the pocket part.To place this into perspective: Pull a volume of your state's annotated code from the shelf.Locate the publication date in the front of the volume.Now turn back to the pocket part; its publication date should be prominently displayed on the front cover of that pocket part.All new material since the date of publication of the bound volume is found in the pocket part.

USING STATUTORY LAW

Statutes, sometimes simply referred to as codes, are primary law.We look to the statutes to provide concise statements of the law.

Statutes are sometimes difficult to understand.There is a method to evaluating statutes.Break the statute down into elements or steps.The preceding North Carolina statute may be more easily read and analyzed when it is pulled apart and rewritten into the following elements.

1.Any person

2.who commits an assault

3.with a firearm

4.upon a law enforcement officer

5.in the performance of his or her ［the officer's］ duties

6.is guilty of a Class E felony.

Once the elements of the statute are clear, you must decide whether the statute applies to your client's fact pattern.This is the first step in the factual analysis process.

Featured Web Site: www.lawguru.com

This Web site has an extensive array of legal materials and information.

Go Online

Browse through the features and materials offered on this Web site.List the state-oriented materials available for your state.For example, are your state statutes (codes) available here?

Around the World

International legal news and current legal issues are collected for review and discussion at www.eurolegal.org/.Browse this site to read about legal issues from around the world.

Chapter Summary

Finding and understanding the law is an essential element of your legal education.A basic familiarity with the law library and key resources should be one of your primary goals as a researcher.Understanding the facts of your client's problem is the first step.The second step is articulation of a legal problem or issue.This step includes vocabulary and research search term identification.The third step involves locating relevant legal resources.Secondary sources and finding tools are used to locate and interpret primary law such as case law, statutes, and the Constitution.

Terms to Remember

primary sources　form book　rules of law

secondary sources　law review　holding

issue　treatise　precedent

relevant digest regional reporter

bifurcate　case law　brief

legal encyclopedia　reporter　stare decisis

finding tools　LEXIS　statute

annotation　Westlaw　pocket part

Questions for Review

1.Name two basic sources of the law.Include three examples of each type of source.

2.Name and explain the three types of facts.

form book law review treatise digest case law reporter LEXIS Westlaw rules of law holding precedent regional reporter brief stare decisis statute pocket part.

3.What is a legal encyclopedia?

4.What is case law?

5.What is precedent?

6.Why are pocket parts important?

Questions for Analysis

1.Apply the North Carolina assault statute found in Section 4-5 to the following facts.If the legal term assault is unfamiliar, use the glossary in this text to locate the definition of this crime.

a.Bobby is angry with his supervisor.He takes a gun to work, intending to scare his supervisor.He waves the gun around while yelling at the supervisor.The police are called.Officer Goodman approaches Bobby and asks for the weapon.Bobby accidentally fires the gun, injuring Officer Goodman in the hand.Did Bobby violate the assault statute? Explain your response.

b.Bobby is angry with his supervisor.He takes a gun to work, intending to scare his supervisor.He stops at a local saloon to fortify himself for the confrontation with his supervisor.While Bobby is having a beer, the bartender notices the gun in Bobby's coat.John Goodman, an off-duty security guard, is having coffee at a table.The bartender tells him about Bobby's gun.Goodman approaches Bobby and asks for the weapon.Bobby accidentally fires the gun, injuring Goodman.Did Bobby violate the assault statute? Explain your response.

2.Summarize the factual dispute in Lorilland Tobacco co.v.Reilly.The Case syllabus(summary)is found in the Appendix.Use the “components” listed under How to Read and Use Case Law (in this chapter) as headings in your summary.This technique of organization is used widely in legal writing.

Assignments andProjects



1.Review the Modnick case.As you read, identify the facts, the issues, the rules or laws, the holding, and the conclusion.Notice how the court explains or analyzes in this decision.Refer back to the Welch case at the beginning of the chapter.Identify each fact that applies to each element of fraud.


2.Locate the following cases.For each, write the correct citation, including the year.You may use an online source such as Findlaw, or you may locate the cases in a print resource in a law library.

491 U.S.274

372 U.S.335

367 U.S.643

384 U.S.436

474 U.S.82

Skills Assessment

Go to your local law library.Ask the law librarian if a map of the facility is available.Locate your state constitution, statutes (codes), case law, and legal encyclopedia (if your state has one).

Appendix

Lorillard Tobacco Co.v.Reilly

533 U.S.525 (2001)

After the Attorney General of Massachusetts (Attorney General)promulgated comprehensive regulations governing the advertising and sale of cigarettes，smokeless tobacco，and cigars，petitioners，a group of tobacco manufacturers and retailers，filed this suit asserting，among other things，the Supremacy Clause claim that the cigarette advertising regulations are pre-empted by the Federal Cigarette Labeling and Advertising Act (FCLAA)，which prescribes mandatory health warnings for cigarette packaging and advertising，15 U.S.C.§1333，and pre-empts similar state regulations，§1334(b)；and a claim that the regulations violate the First and Fourteenth Amendments to the Federal Constitution.In large measure，the District Court upheld the regulations.Among its rulings，the court held that restrictions on the location of advertising were not preempted by the FCLAA，and that neither the regulations prohibiting outdoor advertising within 1，000 feet of a school or playground nor the sales practices regulations restricting the location and distribution of tobacco products violated the First Amendment.The court ruled，however，that the point-of-sale advertising regulations requiring that indoor advertising be placed no lower than five feet from the floor were invalid because the Attorney General had not provided sufficient justification for that restriction.The First Circuit affirmed the District Court's rulings that the cigarette advertising regulations are not pre-empted by the FCLAA and that the outdoor advertising regulations and the sales practices regulations do not violate the First Amendment under Central Hudson Gas ＆ Elec.Corp.v.Public Serv.Commn of N.Y.，447 U.S.557，but reversed the lower courts invalidation of the point-of-sale advertising regulations，concluding that the Attorney General is better suited than courts to determine what restrictions are necessary.

Held:

1.The FCLAA pre-empts Massachusetts regulations governing outdoor and point-of-sale cigarette advertising.

(a)The FCLAA's pre-emption provision，§1334，prohibits (a)requiring cigarette packages to bear any statement relating to smoking and health，other than the statement required by §1333，and (b)any requirement or prohibition based on smoking and health imposed under state law with respect to the advertising or promotion of any cigarettes the packages of which are labeled in conformity with §1333.The Court's analysis begins with the statute's language.Hughes Aircraft Co.v.Jacobson，525 U.S.432，438.The statute's interpretation is aided by considering the predecessor pre-emption provision and the context in which the current language was adopted.See，e.g.，Medtronic，Inc.v.Lohr，518 U.S.470，486.The original provision simply prohibited any statement relating to smoking and health in the advertising of any cigarettes the packages of which are labeled in conformity with the \[Act's\] provisions.Without question，the current pre-emption provisions plain language is much broader.Cipollone v.Liggett Group，Inc.，505 U.S.504，520.Rather than preventing only statements，the amended provision reaches all requirement\[s\] or prohibition\[s\] imposed under State law.And，although the former statute reached only statements in the advertising，the current provision governs with respect to the advertising or promotion of cigarettes.At the same time that Congress expanded the pre-emption provision with respect to the States，it enacted a provision prohibiting cigarette advertising in electronic media altogether.

(b)Congress pre-empted state cigarette advertising regulations like the Attorney General's because they would upset federal legislative choices to require specific warnings and to impose the ban on cigarette advertising in electronic media in order to address concerns about smoking and health.In holding that the FCLAA does not nullify the Massachusetts regulations，the First Circuit concentrated on whether they are with respect to advertising and promotion，concluding that the FCLAA only preempts regulations of the content of cigarette advertising.The court also reasoned that the regulations are a form of zoning，a traditional area of state power，and，therefore，a presumption against pre-emption applied，see California Div.of Labor Standards Enforcement v.Dillingham Constr.，N.A.，Inc.，519 U.S.316，325.This Court rejects the notion that the regulations are not with respect to cigarette advertising and promotion.There is no question about an indirect relationship between the Massachusetts regulations and cigarette advertising: The regulations expressly target such advertising.Id.，at 324，325.The Attorney General's argument that the regulations are not based on smoking and health since they do not involve health-related content，but instead target youth exposure to cigarette advertising，is unpersuasive because，at bottom，the youth exposure concern is intertwined with the smoking and health concern.Also unavailing is the Attorney General's claim that the regulations are not pre-empted because they govern the location，not the content，of cigarette advertising.The content/location distinction cannot be squared with the pre-emption provisions language，which reaches all requirements and prohibitions imposed under State law.A distinction between advertising content and location in the FCLAA also cannot be reconciled with Congress' own location-based restriction，which bans advertising in electronic media，but not elsewhere.The Attorney General's assertion that a complete state ban on cigarette advertising would not be pre-empted because Congress did not intend to preclude local control of zoning finds no support in the FCLAA，whose comprehensive warnings，advertising restrictions，and pre-emption provision would make little sense if a State or locality could simply target and ban all cigarette advertising.

(c)The FCLAA's pre-emption provision does not restrict States and localities ability to enact generally applicable zoning restrictions on the location and size of advertisements that apply to cigarettes on equal terms with other products，see，e.g.，Metromedia，Inc.v.San Diego，453 U.S.490，507，508，or to regulate conduct as it relates to the sale or use of cigarettes，as by prohibiting cigarette sales to minors，see 42 U.S.C.§300×26(a)(1)，300×21，as well as common inchoate offenses that attach to criminal conduct，such as solicitation，conspiracy，and attempt，cf.Central Hudson，at 563，564.

(d)Because the issue was not decided below，the Court declines to reach the smokeless tobacco petitioners argument that，if the outdoor and point-of-sale advertising regulations for cigarettes are pre-empted，then the same regulations for smokeless tobacco must be invalidated because they cannot be severed from the cigarette provisions.

2.Massachusetts' outdoor and point-of-sale advertising regulations relating to smokeless tobacco and cigars violate the First Amendment，but the sales practices regulations relating to all three tobacco products are constitutional.

(a)Under Central Hudson's four-part test for analyzing regulations of commercial speech，the Court must determine (1)whether the expression is protected by the First Amendment，(2)whether the asserted governmental interest is substantial，(3)whether the regulation directly advances the governmental interest asserted，and (4)whether it is not more extensive than is necessary to serve that interest.447 U.S.，at 566.Only the last two steps are at issue here.The Attorney General has assumed for summary judgment purposes that the First Amendment protects the speech of petitioners，none of whom contests the importance of the State's interest in preventing the use of tobacco by minors.The third step of Central Hudson requires that the government demonstrate that the harms it recites are real and that its restriction will in fact alleviate them to a material degree.Edenfield v.Fane，507 U.S.761，770，771.The fourth step of Central Hudson requires a reasonable fit between the legislature's ends and the means chosen to accomplish those ends，a means narrowly tailored to achieve the desired objective.E.g.，Florida Bar v.Went For It，Inc.，515 U.S.618，632.

(b)The outdoor advertising regulations prohibiting smokeless tobacco or cigar advertising within 1，000 feet of a school or playground violate the First Amendment.

(1)Those regulations satisfy Central Hudson's third step by directly advancing the governmental interest asserted to justify them.The Court's detailed review of the record reveals that the Attorney General has provided ample documentation of the problem with underage use of smokeless tobacco and cigars.In addition，the Court disagrees with petitioner's claim that there is no evidence that preventing targeted advertising campaigns and limiting youth exposure to advertising will decrease underage use of those products.On the record below and in the posture of summary judgment，it cannot be concluded that the Attorney General's decision to regulate smokeless tobacco and cigar advertising in an effort to combat the use of tobacco products by minors was based on mere speculation and conjecture.Edenfield，at 770.

(2)Whatever the strength of the Attorney General's evidence to justify the outdoor advertising regulations，however，the regulations do not satisfy Central Hudson's fourth step.Their broad sweep indicates that the Attorney General did not carefully calculat\[e\] the costs and benefits associated with the burden on speech imposed.Cincinnati v.Discovery Network，Inc.，507 U.S.410，417.The record indicates that the regulations prohibit advertising in a substantial portion of Massachusetts' major metropolitan areas；in some areas，they would constitute nearly a complete ban on the communication of truthful information.This substantial geographical reach is compounded by other factors.Outdoor advertising includes not only advertising located outside an establishment，but also advertising inside a store if visible from outside.Moreover，the regulations restrict advertisements of any size，and the term advertisement also includes oral statements.The uniformly broad sweep of the geographical limitation and the range of communications restricted demonstrate a lack of tailoring.The governmental interest in preventing underage tobacco use is substantial，and even compelling，but it is no less true that the sale and use of tobacco products by adults is a legal activity.A speech regulation cannot unduly impinge on the speaker's ability to propose a commercial transaction and the adult listener's opportunity to obtain information about products.The Attorney General has failed to show that the regulations at issue are not more extensive than necessary.

(c)The regulations prohibiting indoor，point-of-sale advertising of smokeless tobacco and cigars lower than 5 feet from the floor of a retail establishment located within 1，000 feet of a school or playground fail both the third and fourth steps of the Central Hudson analysis.The 5-foot rule does not seem to advance the goals of preventing minors from using tobacco products and curbing demand for that activity by limiting youth exposure to advertising.Not all children are less than 5 feet tall，and those who are can look up and take in their surroundings.Nor can the blanket height e.g.，Texas v.Johnson，491 U.S.397–403，but attempts to regulate directly the communicative impact of indoor restriction be construed as a mere regulation of communicative action under United States v.O'Brien，391 U.S.367，since it is not unrelated to expression advertising.Moreover，the restriction does not constitute a reasonable fit with the goal of targeting tobacco advertising that entices children.Although the First Circuit decided that the restrictions burden on speech is very limited，there is no de minimis exception for a speech restriction that lacks sufficient tailoring or justification.

(d)Assuming that petitioners have a cognizable speech interest in a particular means of displaying their products，cf.Cincinnati v.Discovery Network，Inc.，507 U.S.410，the regulations requiring retailers to place tobacco products behind counters and requiring customers to have contact with a salesperson before they are able to handle such a product withstand First Amendment scrutiny.The State has demonstrated a substantial interest in preventing access to tobacco products by minors and has adopted an appropriately narrow means of advancing that interest.See e.g.，O'Brien，at 382.Because unattended displays of such products present an opportunity for access without the proper age verification required by law，the State prohibits self-service and other displays that would allow an individual to obtain tobacco without direct contact with a salesperson.It is clear that the regulations leave open ample communication channels.They do not significantly impede adult access to tobacco products，and retailers have other means of exercising any cognizable speech interest in the presentation of their products.The Court presumes that vendors may place empty tobacco packaging on open display，and display actual tobacco products so long as that display is only accessible to sales personnel.As for cigars，there is no indication that a customer is unable to examine a cigar prior to purchase，so long as that examination takes place through a salesperson.

(e)The Court declines to address the petitioner's First Amendment challenge to a regulation prohibiting sampling or promotional give aways of cigars and little cigars.That claim was not sufficiently briefed and argued before this Court.

Affirmed in part，reversed in part，and remanded.



注释

[1]statute:A legislatively created law; a written enactment.

[2]pocket part:A removable supplement to a volume of statutory law; includes all changes or additions to the material contained in the hardbound volume.
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CHAPTER OBJECTIVES

When you complete this chapter you should be able to

1.Approach a legal research, analysis and writing project.

2.Explain the components of a case brief.

3.Practice reading case law and writing a summary, or “brief,” of the case.

4.Understand how persuasive writing techniques are used in legal writing.

CASE FILE: THE HOLMES MIDDLE SCHOOL LAW MATTER

The Holmes Middle School is requesting a legal opinion from your office.A school club is requesting permission to use campus facilities after school for regular meetings of the Joy and Faith Club.This is a Christian fellowship group.The group is geared to children ages nine to fifteen.The activities proposed include bible readings, lectures on “leading a moral life,” and scripture interpretation.School administrators believe that this use of the school's facilities may violate the district's policy prohibiting the equivalent of religious worship.Your supervisor believes that this issue was addressed in the Good News Club v.Milford Central School decision. A summary of this U.S.Supreme Court decision is found in the Appendix of this chapter.


SEC.5-1 INTRODUCTION

Once you complete your research, you must analyze your results and communicate your findings to the appropriate person.Legal analysis[1]
 often involves several steps.The process of comparing or aligning the facts of a client's case with the elements of a statute is one step of legal analysis.Similarly, comparing the facts and issues of a client's case with the facts and issues of a reported case is another step in the process of legal analysis.With practice, finding the law is not difficult.The question becomes, “What do I do with it, now that I have found it?” Locating relevant case law and statutes that apply to a client's situation is often the ultimate goal of the legal researcher.

When you begin research, you are armed with the facts of your client's case, which helps you identify and articulate the legal issues involved.In Chapter 4, you learned to categorize facts as relevant, explanatory, or unimportant.Once you do so, you are ready to compare and contrast the facts of reported decisions with the facts of your client's situation, as described in Chapter 4.This process is an essential analytical skill.



注释

[1]legal analysis:The process of comparing and contrasting facts and legal issues.


SEC.5-2 APPROACHING A LEGAL RESEARCH ANALYSIS AND WRITING PROJECT

OVERVIEW

These questions or considerations are designed to help the legal writer focus on the project and recognize problem areas.

1.What exactly is the research project? What is your goal?

2.Who is the reading audience?

3.What legal issues does the research explore?

4.How will the reading audience benefit from the results of the research?

5.List the most important points you must get across to your audience.

6.List the legal authority that supports each point listed in question 5.

7.Which citation manual must be followed? (Uniform System of Citation ［Bluebook］; Chicago Manual of Style)

8.Is there a length restriction? If so, what is it?

9.How long is your current draft?

10.When must this project be completed?

This process will help the writer focus and provide structure to the tasks of research, analysis, and writing.

PREPARING A FIRST DRAFT

1.Reread the directions.Ask yourself:

Do I fully understand what I have been asked to do? If not, get clarification.

Do I have a mental picture of the document I must create? If not, get an example.

Do I have a deadline?

Do I have special instructions?

2.Begin the project only after framing clear answers to the preceding questions.

3.Begin the project in a logical fashion.

Create an outline of the material to be covered.Leave plenty of space between the sections.

Fill in the outline with key words and phrases.

Make a separate list of problem areas.

Identify the easy parts of the project.Consider doing these portions first.

Identify the difficult part of the project.Create a special approach for this part of the project.

4.Choose one section of the project and begin writing the first draft.Do not worry about spelling, grammar, consistency, or anything else at this point.Just get your ideas on paper.There will be plenty of time to edit your work.

A POINT TO REMEMBER

While drafting, try not to slow yourself down by worrying about small writing errors.Get your ideas on the screen or page.You will have time to go back to proofread and edit your work.Sometimes valuable ideas are lost because we try to make our first draft absolutely perfect.Draft the document.Go back to edit.

5.Complete one section of the first draft before you move on to another section.Try to accomplish closure of small portions of the project.This will serve you well in the workplace.It is easy to show your supervisor small portions of a project; in this way, the supervisor sees you are organized and proceeding in a logical fashion.

6.Consider this: Will placing material into a chronology help you? Will the chronology help the reader? If it helps you, do it in an effort to get your ideas on paper.If a chronology will not be particularly helpful to the reader, do not use it in the final copy.

A chronological list may help the writer sort out a large number of facts or events.This list probably does not belong in the final written product, but it is a good outlining tool during the drafting stage.

As you look at a long, often very detailed list, you may begin to see where you can combine facts or events.Or you may begin to see a pattern emerge.For example, if you have a series of judicial events, think about lumping them into a time frame, addressing the happenings at each court level, or saying “Petitioner's various motions to reopen the case were repeatedly denied” or “Defendant's motions were heard favorably in the appellate court, but the state supreme court was not so lenient....”

Remember, not all judicial events are equal in importance; even the number of hearings or trials may not be significant.In a summary, the writer cannot possibly cover everything in the original document.The writer must make choices based on knowledge and analytical skill, learned through practice.

7.If you are summarizing a document, is it written in a specific format or order? If there is a specific format or order, adopt it if at all possible.Until you fully understand the document to be summarized, you can not create an effective summary.Ask yourself the following questions.

▼ On what does the author of the document focus?

▼ On what does the author spend the most time?

▼ What seems most critical to the author of the document? (Not: What do you think is most important?)

▼ Follow the format of the original document.

8.Go back to the directions.

▼ Are you still focused?

▼ Have you done what you were asked to do?

▼ Is your document clear and concise? Is it in the appropriate format?

▼ When is the deadline?

9.At this point, put your draft away for twenty-four to forty-eight hours.Just let it sit; avoid even thinking about it.Then get out a brightly colored pen (felt pens are hard to miss), reread the directions (yes, again), and start reading at the beginning, marking as you go.Look for the following.

▼ Errors (spelling, grammar, usage, punctuation)

▼ Passive voice (use active voice, if possible)

▼ Long sentences (count the words!)

▼ Topic sentences (make sure you have them)

▼ Format consistency

▼ Internal consistency

▼ Vagueness

▼ Redundancy

10.At this point, you should have marked all sorts of things.Make the necessary corrections and put the document aside.You are done.Going over and over and over a document can be counterproductive.Of course, we all strive for some degree of perfection, but the sheer reality of the working world often precludes perfection in all aspects of every project.

A POINT TO REMEMBER

Sometimes our changes are just changes—not improvements.You can overthink and overedit your work.Closure is a good thing!

BEGINNING THEWRITING PROCESS

Initial Considerations

Before you begin to write, go back to your initial instructions.

▼ Have you followed them?

▼ Did you answer the questions clearly and concisely?

▼ Did you respond to all of the questions?

▼ Can you honestly tell your supervisor that your research results are accurate, current, and valid?

▼ Have you been as thorough as possible?

If your response to each of these questions is yes, then you are ready to begin the actual writing process.After the research is complete, note taking and copying are replaced by analysis and writing.

The Thesis Paragraph

A professional analysis is focused and clear from the first word, laying a solid foundation for the reader.Before you begin to write, slow down and consider what your reader knows about the problem.You may have worked with the project for many hours and become extremely familiar with all aspects of the problem.However, the reader may have little or no knowledge.

A legal discussion or argument should begin with a thesis paragraph.In this paragraph, you do the following.

1.State the legal issue(s).

2.Briefly explain the legal rules governing the issues.

3.State the legal conclusion (the thesis).The thesis paragraph thus provides a short overview of the internal organization of the argument section of a trial brief or the discussion section of a memorandum.Clearly, this important paragraph cannot be written until the research is complete and the final analysis is performed.

The following paragraphs are taken from the Argument section of the Brief for the United States as Amicus Curiae Supporting Petitioner in Minnesota v.Dickerson, 508 U.S.366 (1993).Notice that each paragraph follows the format set out previously.I.The Minnesota Supreme Court erred in holding that the police officer who searched respondent exceeded the scope of the protective pat-down search authorized under Terry v.Ohio.Terry authorizes a “careful exploration” of a suspect's outer clothing for weapons.392 U.S.at 16.Officer Rose's brief and limited touching of the pocket of respondent's jacket was an appropriate part of the “careful” examination permitted under Terry.Officer Rose did not engage in the sort of prolonged and intrusive manipulation of clothing about which the state supreme court expressed concern.Nor does the record support the suggestion of the state supreme court that Rose made a discrete, conscious decision to continue handling the object in respondent's pocket after concluding that the object was not a weapon.Instead, the officer's act of feeling the object was merely a continuation of a pat-down search indisputably justified at its inception.For that reason, the officer's actions are distinguishable from the conduct found to constitute a separate, unauthorized search in Arizona v.Hicks, 480 U.S.321 (1987).

II.The Minnesota Supreme Court also erred in holding that the sense of touch can never provide probable cause to believe that the object felt is contraband.This Court has recognized that probable cause can be acquired through senses other than the sense of sight.For example, in United States v.Johns, 469 U.S.478 (1985), the Court held that the “distinct odor of marihuana” provided probable cause to believe that the vehicles from which the odor emanated contained contraband.Moreover, this Court's decision in Terry is premised on the ability of police officers to detect concealed firearms by touching the outside of a suspect's clothing.Many lower federal courts have held that the sense of touch may provide probable cause to believe that an item is contraband.In holding to the contrary, the court below mistakenly relied on the differences it perceived between the sense of sight and the sense of touch.Those differences do not warrant a categorical prohibition of the use of the sense of touch to acquire probable cause.

Sentences and Paragraphs

Sentences are groups of words that express a complete thought.A sentence must have a subject and a verb.In legal writing it is best to keep your sentences short and direct.A concise, well-thought-out sentence is easy to read and understand.Long, convoluted sentences are hard to follow and may actually present unwanted ambiguities.

An effective paragraph is a group of related sentences that flow logically and address one idea.It should be clear to the reader why a certain sentence is in a certain paragraph.Good paragraph construction takes time and patience.For each sentence, the writer must ultimately answer the question: Why is this sentence in this paragraph?

Consider the type of analysis to be used in the paragraph before drafting the body of the paragraph.A good paragraph does not assume too much knowledge on the reader's part; it is self-explanatory.Various analytical tools are available to the legal writer.A well-constructed paragraph may use a chronological narration of the facts, comparison and contrast, or cause and effect to present information.

Most paragraphs begin with a special type of sentence: a topic sentence.A good topic sentence introduces issues or subissues and connects back to the thesis paragraph.An effective topic sentence creates unity in the paragraph by summarizing the point made in the entire paragraph.The topic sentence forces the writer to articulate the point of the paragraph.Sentences in a paragraph need to be more than just vaguely related to each other.The topic sentence sets forth the relationship at the very beginning of the paragraph.

A POINT TO REMEMBER

Topic sentences may be added after the paragraph is drafted in rough format.If you find that writing good topic sentences slows you down or even stops the flow of your writing, add them during the editing process.

Avoid placing a citation in the topic sentence.Readers are distracted by citations, and may miss the actual emphasis of the sentence.

During the editing process, make an outline using only the first (topic) sentences of each paragraph.Review this outline.Does it flow? Can you easily follow the information? Topic sentences are a good way to check the internal organization of most legal documents.

These are the topic sentences from the two paragraphs taken from one of the briefs filed in the Minnesota v.Dickerson case.

Topic Sentence

The Minnesota Supreme Court erred in holding that the police officer who searched respondent exceeded the scope of the protective pat-down search authorized under Terry v.Ohio.

Topic Sentence

The Minnesota Supreme Court also erred in holding that the sense of touch can never provide probable cause to believe that the object felt is contraband.Each sentence introduces the topic of the paragraph and is clear and concise.

The following paragraphs are from the Minnesota v.Dickerson decision.Notice the Court's use of detail and simple chronology.Each paragraph opens with a simple topic sentence.This topic sentence sets the scene for the information in the remainder of the paragraph.On the evening of November 9, 1989, two Minneapolis police officers were patrolling an area on the city's north side in a marked squad car.At about 8:15 P.M., one of the officers observed respondent leaving a 12-unit apartment building on Morgan Avenue North.The officer, having previously responded to complaints of drug sales in the building's hallways and having executed several search warrants on the premises, considered the building to be a notorious “crack house.” According to testimony credited by the trial court, respondent began walking toward the police but, upon spotting the squad car and making eye contact with one of the officers, abruptly halted and began walking in the opposite direction.His suspicion aroused, this officer watched as respondent turned and entered an alley on the other side of the apartment building.Based upon respondent's seemingly evasive actions and the fact that he had just left a building known for cocaine traffic, the officers decided to stop respondent and investigate further.

The officers pulled their squad car into the alley and ordered respondent to stop and submit to a pat-down search.The search revealed no weapons, but the officer conducting the search did take an interest in a small lump in respondent's nylon jacket.The officer later testified: “As I pat-searched the front of his body, I felt a lump, a small lump, in the front pocket.I examined it with my fingers and it slid and it felt to be a lump of crack cocaine in cellophane.” The officer then reached into respondent's pocket and retrieved a small plastic bag containing one fifth of one gram of crack cocaine.Respondent was arrested and charged in Hennepin County District Court with possession of a controlled substance.

Editing and Revision Process

1.Print the document.If time permits, let it sit for a day or two before you look at it again.Reread your instructions.Have you adequately responded to the initial questions?

2.Look over the document.Do not read it; just glance through it.

3.Is the organization of the document readily apparent, without actually reading it? If not, consider going back and working in appropriate point headings.

4.Check to see that each paragraph contains a topic sentence or a sentence that serves as a transition from the previous paragraph.

5.Does the discussion or argument section begin with a thesis paragraph? If not, insert a thesis paragraph now.

6.Make sure each paragraph contains facts or law to support your position.

7.Identify the verbs.Highlight the following: was, were, is, are, has been, have been, had been, becomes, became, went, did, and came.Where possible, replace forms of the verb “to be” with verbs denoting action.Explicit verbs create a mental picture of a specific sensation, activity, or sound in the reader's imagination.

8.Place transition words or phrases between sentences and paragraphs when appropriate.

9.Reread the opening of your document.Does it clearly and concisely introduce the topic of your writing? If not, edit or rewrite.

10.Reread the conclusion.Does it clearly and concisely conclude your document? If not, edit or rewrite.When you complete the conclusion, ask yourself whether you have created a tone of finality.

Finally, ask yourself the following questions: Did you understand the parameters of your project? Is your writing clear and concise? Is your research accurate, current, and valid? Have you been thorough?

A POINT TO REMEMBER

Your legal writing is not meant to entertain the reader.It is usually designed to inform or convince the reader.Many of the tools that fiction writers use to entertain—for example, varying sentence length and using adjectives and adverbs—should be avoided in most legal writing.You are writing with a very specific purpose.Stay focused on the purpose of the document and the audience who will ultimately read it.

KEEPING LEGAL WRITING SIMPLE

Use Short Sentences

Keep your sentences short.Use twenty-five words or less as your benchmark for an easily readable sentence.Long sentences are hard to read or even unreadable.As you review your written work, look for sentences that are longer than three lines.Edit those sentences; in most cases they are too long for your reader to easily follow.Editing may involve cutting the sentence down in size or rewriting it as more than one sentence.

Use Active Voice

Use active voice whenever possible.Sentences written in active voice usually follow this pattern of construction: subject-verb-object.In other words, open with the actor, move to the action, and then go on to the object of the action.Active voice sentences are very easy to read because they open with a specific actor who then does something to someone or some object.

▼ Active voice: She quickly regretted her actions.

▼ Passive voice: The actions were quickly regretted by her.

▼ Active voice: Victor kicked the ball.

▼ Passive voice: The ball was kicked by Victor.

▼ Active voice: Susan drove the vehicle.

▼ Passive voice: The vehicle was driven by Susan.

Notice that the active-voice sentences are shorter than the passive-voice sentences.Check for passive voice while you edit your writing.If you think about it while you are drafting, it will slow you down and you may even lose your thoughts.

Avoid Unnecessary Words

Keep your legal writing simple.Get to the point, rather than introduce the point.Over the years, somewhere in one of our English courses, we were told to introduce the topic.So we learned to open our sentences with a phrase that tells the reader what we are about to do.Edit those phrases and words out of your legal writing.

Use Specific, Concrete Terms

Use specific terminology in your legal writing.Ambiguity arises when vague words invade legal writing.Be as specific as the facts of your situation allow.Use the most important facts to tell a clear story about people.


SEC.5-3 THE CASE BRIEF

Before completing a legal analysis and writing project, you might find it helpful to brief the case law you found.A case brief[1]
 is one way to summarize a reported case.The brief helps you identify the key facts and issues; then you are prepared to compare the reported case with your client's situation.

THE COMPONENTS OF A CASE BRIEF

A judge, writing to inform the legal community, has certain goals in every reported case.It is important that the reader of any case understand the following.

▼ Who are the parties?

▼ If the case is an appeal, what happened in the lower court(s)?

▼ What happened to bring these parties into court in the first place?

▼ What is the legal question before this court?

▼ What rules (primary law) did the court rely on in reaching its decision?

▼ How did the court analyze the facts in light of the legal question and the rules?

▼ How did the court resolve the dispute?

These questions lay the foundation for the components of a case brief.Most case briefs will contain at least the following elements.

Name and citation of the case—The name of the case, the citation, and the year are essential.Always provide the name and full citation of the case at the beginning of the case brief.
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Judicial history—The judicial history explains how the case traveled through the courts.The reader of the brief needs to know who sued whom and why.Let the reader know what happened in each of the lower courts.

Facts—Include only the facts that are relevant to the court's reasoning and decision.

Issue(s)—The issue is the question presented[2]
 to the court for resolution.The issue or question presented should be one-sentence long and is best written as a question.Most of the cases you read are cases with judicial history.This means that lower courts have already adjudicated[3]
 these issues.The case you are briefing is probably an appeal of what the lower court decided.Many times the issue is stated in the format of “Did the lower court err when it held ...?” This question presented, or issue, is simply asking, “Did the last court to hear this case make one or more mistakes in its resolution of the legal issues?”

Rule(s)—The rules section is usually a listing of the laws the court relied on in the analysis or reasoning.This might include statutes, case law, articles or amendments from the Constitution, or other primary sources of the law.This section does not include every source discussed by the court, just the relevant primary sources.Each statute, case, or constitutional reference should include a very brief statement explaining the topic of the statute, the relevance of the case law cited, or the title of the constitutional reference.There is no need to go into depth in this section; all of this will be explained in the analysis section.

Analysis or reasoning—This is the lengthiest section of most case briefs.It is also the most important section.The analysis incorporates much of the information from the facts, issues, and rules into a focused discussion.If you are asked to read and brief a case for someone else, that person has not read the case.The reader must understand why the court resolved the issues as it did.This section never includes the writer's personal analysis or opinions.Think of the analysis as a summary of how the court analyzed the facts and issues.Notice the laws used or discussed by the court.All of this provides the court's rationale or reasoning that supports the ultimate holding or conclusion made by the court.

Conclusion or holding—The conclusion or holding is the court's answer to the issue or question presented.Each issue has a conclusion.It is easiest simply to list each issue with its answer.Keep this section short and to the point.This is not a discussion section.

A POINT TO REMEMBER

Whenever possible, make a copy of the case you plan to brief (summarize).In the margins, for each paragraph, note which element (or elements) are included in that paragraph.This technique helps you focus as you read and provides organization as you begin writing the brief.

Try the notes-in-the-margin technique with the following case.Gideon v.Wainwright is an important U.S.Supreme Court case that was decided in the early 1960s.The Court actually overrules one of its earlier decisions.Notice the Court's discussion of the Betts v.Brady case.

As you read the case, locate the following.The name and the citation of the case—names of litigants and correct legal citation for this reported case.

The judicial history—What happened in the lower court(s)?

The facts—What happened to bring the parties before the court?

The issues—What is the legal question before this court?

The rules—What rules (primary law) did the court rely on in reaching its decision?

The analysis—How did the court analyze the facts in light of the legal question and the rules?

The conclusion—How did the court resolve the dispute?

Gideon v.Wainwright

372 U.S.335, 83 S.Ct.792, 9 L.Ed.2d 799 (1963)

This 1963 case is a benchmark in criminal justice.Mr.Gideon successfully challenged the state of Florida in a battle over whether he was entitled to a court-appointed attorney.The issue here is whether the trial and conviction of Mr.Gideon violated his rights under the Fourteenth Amendment.Mr.Gideon requested a court-appointed attorney.The court denied his request.He defended himself on charges of breaking and entering a poolroom.A jury found him guilty.Mr.Gideon appealed based on the court's denial of his request for court-appointed counsel.The Florida State Supreme Court upheld the lower court's decision.The U.S.Supreme Court reversed the Florida Supreme Court and in the process overruled Betts v.Brady.The Court followed Powell v.Alabama and held that the right to counsel is fundamental and essential to a fair trial.

SYLLABUS

Charged in a Florida State Court with a noncapital felony, petitioner appeared without funds and without counsel and asked the Court to appoint counsel for him; but this was denied on the ground that the state law permitted appointment of counsel for indigent defendants in capital cases only.Petitioner conducted his own defense about as well as could be expected of a layman; but he was convicted and sentenced to imprisonment.Subsequently, he applied to the State Supreme Court for a writ of habeas corpus, on the ground that his conviction violated his rights under the Federal Constitution.The State Supreme Court denied all relief.

Held: The right of an indigent defendant in a criminal trial to have the assistance of counsel is a fundamental right essential to a fair trial, and petitioner's trial and conviction without the assistance of counsel violated the Fourteenth Amendment.

Betts v.Brady, 316 U.S.455 (1942), ［is］ overruled.

OPINION

I

Petitioner was charged in a Florida state court with having broken and entered a poolroom with intent to commit a misdemeanor.This offense is a felony under Florida law.Appearing in court without funds and without a lawyer, petitioner asked the court to appoint counsel for him, whereupon the following colloquy took place:“The COURT: Mr.Gideon, I am sorry, but I cannot appoint Counsel to represent you in this case.Under the laws of the State of Florida, the only time the Court can appoint Counsel to represent a Defendant is when that person is charged with a capital offense.I am sorry, but I will have to deny your request to appoint Counsel to defend you in this case.

The DEFENDANT: The United States Supreme Court says I am entitled to be represented by Counsel.”Put to trial before a jury, Gideon conducted his defense about as well as could be expected from a layman.He made an opening statement to the jury, cross-examined the State's witnesses, presented witnesses in his own defense, declined to testify himself, and made a short argument “emphasizing his innocence to the charge contained in the Information filed in this case.” The jury returned a verdict of guilty, and petitioner was sentenced to serve five years in the state prison.Later, petitioner filed in the Florida Supreme Court this habeas corpus petition attacking his conviction and sentence on the ground that the trial court's refusal to appoint counsel for him denied him rights “guaranteed by the Constitution and the Bill of Rights by the United States Government.” Treating the petition for habeas corpus as properly before it, the State Supreme Court, “upon consideration thereof” but without an opinion, denied all relief.Since 1942, when Betts v.Brady, 316 U.S.455, was decided by a divided Court, the problem of a defendant's federal constitutional right to counsel in a state court has been a continuing source of controversy and litigation in both state and federal courts.To give this problem another review here, we granted certiorari.370 U.S.908.Since Gideon was proceeding in forma pauperis, we appointed counsel to represent him and requested both sides to discuss in their briefs and oral arguments the following: “Should this Court's holding in Betts v.Brady, 316 U.S.455, be reconsidered?”

The facts upon which Betts claimed that he had been unconstitutionally denied the right to have counsel appointed to assist him are strikingly like the facts upon which Gideon here bases his federal constitutional claim.Betts was indicted for robbery in a Maryland state court.On arraignment, he told the trial judge of his lack of funds to hire a lawyer and asked the court to appoint one for him.Betts was advised that it was not the practice in that county to appoint counsel for indigent defendants except in murder and rape cases.He then pleaded not guilty, had witnesses summoned,cross-examined the State's witnesses, examined his own, and chose not to testify himself.He was found guilty by the judge, sitting without a jury, and sentenced to eight years in prison.Like Gideon, Betts sought release by habeas corpus, alleging that he had been denied the right to assistance of counsel in violation of the Fourteenth Amendment.Betts was denied any relief, and on review this Court affirmed.It was held that a refusal to appoint counsel for an indigent defendant charged with a felony did not necessarily violate the Due Process Clause of the Fourteenth Amendment, which for reasons given the Court deemed to be the only applicable federal constitutional provision.The Court said:“Asserted denial ［of due process］ is to be tested by an appraisal of the totality of facts in a given case.That which may, in one setting, constitute a denial of fundamental fairness, shocking to the universal sense of justice, may, in other circumstances, and in the light of other considerations, fall short of such denial.” 316 U.S.at 462.Treating due process as “a concept less rigid and more fluid than those envisaged in other specific and particular provisions of the Bill of Rights,” the Court held that refusal to appoint counsel under the particular facts and circumstances in the Betts case was not so “offensive to the common and fundamental ideas of fairness” as to amount to a denial of due process.Since the facts and circumstances of the two cases are so nearly indistinguishable, we think the Betts v.Brady holding if left standing would require us to reject Gideon's claim that the Constitution guarantees him the assistance of counsel.Upon full reconsideration we conclude that Betts v.Brady should be overruled.

II

The Sixth Amendment provides, “In all criminal prosecutions, the accused shall enjoy the right ...to have the Assistance of Counsel for his defense.” We have construed this to mean that in federal courts counsel must be provided for defendants unable to employ counsel unless the right is competently and intelligently waived.Betts argued that this right is extended to indigent defendants in state courts by the Fourteenth Amendment.In response the Court stated that, while the Sixth Amendment laid down “no rule for the conduct of the States, the question recurs whether the constraint laid by the Amendment upon the national courts expresses a rule so fundamental and essential to a fair trial, and so, to due process of law, that it is made obligatory upon the States by the Fourteenth Amendment.” 316 U.S.at 465.In order to decide whether the Sixth Amendment's guarantee of counsel is of this fundamental nature, the Court in Betts set out and considered “relevant data on the subject ...afforded by constitutional and statutory provisions subsisting in the colonies and the States prior to the inclusion of the Bill of Rights in the national Constitution, and in the constitutional, legislative, and judicial history of the States to the present date.” 316 U.S.at 465.On the basis of this historical data the Court concluded that “appointment of counsel is not a fundamental right, essential to a fair trial.” 316 U.S.at 471.It was for this reason ［that］ the Betts Court refused to accept the contention that the Sixth Amendment's guarantee of counsel for indigent federal defendants was extended to or, in the words of that Court, “made obligatory upon the States by the Fourteenth Amendment.” Plainly, had the Court concluded that appointment of counsel for an indigent criminal defendant was “a fundamental right, essential to a fair trial,” it would have held that the Fourteenth Amendment requires appointment of counsel in a state court, just as the Sixth Amendment requires in a federal court.

We think the Court in Betts had ample precedent for acknowledging that those guarantees of the Bill of Rights which are fundamental safeguards of liberty immune from federal abridgment are equally protected against state invasion by the Due Process Clause of the Fourteenth Amendment.In many cases ...this Court has looked to the fundamental nature of original Bill of Rights guarantees to decide whether the Fourteenth Amendment makes them obligatory on the States.Explicitly recognized to be of this “fundamental nature” and therefore made immune from state invasion by the Fourteenth, or some part of it, are the First Amendment's freedoms of speech, press, religion, assembly, association, and petition for redress of grievances...

We accept Betts v.Brady's assumption, based as it was on our prior cases, that a provision of the Bill of Rights which is “fundamental and essential to a fair trial” is made obligatory upon the States by the Fourteenth Amendment.We think the Court in Betts was wrong, however, in concluding that the Sixth Amendment's guarantee of counsel is not one of these fundamental rights.Ten years before Betts v.Brady, this Court, after full consideration of all the historical data examined in Betts, had unequivocally declared that “the right to the aid of counsel is of this fundamental character.” Powell v.Alabama, 287 U.S.45, 68 (1932).While the Court at the close of its Powell opinion did by its language, as this Court frequently does, limit its holding to the particular facts and circumstances of that case, its conclusions about the fundamental nature of the right to counsel are unmistakable...

In light of this and many other prior decisions of this Court, it is not surprising that the Betts Court, when faced with the contention that “one charged with crime, who is unable to obtain counsel, must be furnished counsel by the State,” conceded that “expressions in the opinions of this court lend color to the argument....” 316 U.S.at 462—463.The fact is that in deciding as it did—that “appointment of counsel is not a fundamental right, essential to a fair trial”—the Court in Betts v.Brady made an abrupt break with its own well-considered precedents.In returning to these old precedents, sounder we believe than the new, we but restore constitutional principles established to achieve a fair system of justice.Not only these precedents but also reason and reflection require us to recognize that in our adversary system of criminal justice, any person hauled into court, who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him.This seems to us to be an obvious truth.Governments, both state and federal, quite properly spend vast sums of money to establish machinery to try defendants accused of crime.Lawyers to prosecute are everywhere deemed essential to protect the public's interest in an orderly society.Similarly, there are few defendants charged with crime, few indeed, who fail to hire the best lawyers they can get to prepare and present their defenses.That government hires lawyers to prosecute and defendants who have the money hire lawyers to defend are the strongest indications of the widespread belief that lawyers in criminal courts are necessities, not luxuries.The right of one charged with crime to counsel may not be deemed fundamental and essential to fair trials in some countries, but it is in ours.From the very beginning, our state and national constitutions and laws have laid great emphasis on procedural and substantive safeguards designed to assure fair trials before impartial tribunals in which every defendant stands equal before the law.This noble ideal cannot be realized if the poor man charged with crime has to face his accusers without a lawyer to assist him.A defendant's need for a lawyer is nowhere better stated than in the moving words of Mr.Justice Sutherland in Powell v.Alabama:“The right to be heard would be, in many cases, of little avail if it did not comprehend the right to be heard by counsel.Even the intelligent and educated layman has small and sometimes no skill in the science of law.If charged with crime, he is incapable, generally, of determining for himself whether the indictment is good or bad.He is unfamiliar with the rules of evidence.Left without the aid of counsel he may be put on trial without a proper charge, and convicted upon incompetent evidence, or evidence irrelevant to the issue or otherwise inadmissible.He lacks both the skill and knowledge adequately to prepare his defense, even though he may have a perfect one.He requires the guiding hand of counsel at every step in the proceedings against him.Without it, though he be not guilty, he faces the danger of conviction because he does not know how to establish his innocence.” 287 U.S.at 68—69.The Court in Betts v.Brady departed from the sound wisdom upon which the Court's holding in Powell v.Alabama rested.Florida, supported by two other States, has asked that Betts v.Brady be left intact.Twenty-two States, as friends of the Court, argue that Betts was “an anachronism when handed down” and that it should now be overruled.We agree.

The judgment is reversed and the cause is remanded to the Supreme Court of Florida for further action not inconsistent with this opinion.

CASE ANALYSIS

1.Why didn't the original trial court appoint a lawyer for Mr.Gideon?

2.Why was the Betts case overruled?

HOW TOWRITE A CASE BRIEF

Each of the six elements should be set forth as a separate section of the brief.Paragraphs explaining the element follow each section title.The analysis, or reasoning, section combines or synthesizes much of what is included in the Facts, Issues, and Rules sections.

If a researcher is asked to read and summarize the Gideon case, the brief might look like the following case brief.Remember, each person who reads a case will view it somewhat differently.This is just one way to write a case brief.

Remember, too, that even if the format for the brief differs, the information presented therein will generally fall into the six categories set forth in the sample case brief.

Gideon v.Wainwright

372 U.S.335, 83 S.Ct.792, 9 L.Ed.2d 799 (1963)

Judicial History: Gideon was convicted of a non-capital felony and sentenced to imprisonment in the state of Florida.His application for a writ of habeas corpus was denied by the Florida State Supreme Court.Gideon appealed to the U.S.Supreme Court.

Facts: Gideon was charged with breaking and entering a poolroom.When the trial court denied his request for counsel, he conducted his own defense.The jury found him guilty.

Issues:

(1) Did Gideon's trial and conviction violate his rights under the Fourteenth Amendment?

(2) Should Betts v.Brady be overruled? (This issue was raised by the Court.Both sides were asked to discuss the issue.)

Rules:

Fourteenth Amendment—Due Process Clause

Sixth Amendment—“In all criminal prosecutions, the accused shall enjoy the right ...to have the Assistance of Counsel for his defense.”

Betts v.Brady, 316 U.S.455 (1942)—stated that “appointment of counsel is not a fundamental right, essential to a fair trial....”(Betts is reconsidered in Gideon and overruled.)

Powell v.Alabama, 287 U.S.45 (1932)—the right to counsel is fundamental and essential to a fair trial.(Followed in Gideon.)

Analysis: The facts of the Gideon case are very similar to the facts of the Betts v.Brady case.The Betts case held that “a refusal to appoint counsel for an indigent defendant charged with a felony did not necessarily violate the due process clause of the Fourteenth Amendment.” The Court overruled Betts v.Brady.Relying on the Sixth Amendment, the Court found that “counsel must be provided for defendants unable to employ counsel unless the right is competently and intelligently waived.” The fundamental safeguards of liberty are protected by the due process clause of the Fourteenth Amendment.The Sixth Amendment guarantee of counsel is one of these fundamental safeguards.The Court cites the sound wisdom upon which the Powell v.Alabama case was decided.In Powell, the Court explained that a criminal defendant needs the “guiding hand of counsel at every step in the proceedings against him.”

Conclusion: The judgment of the Florida State Supreme Court was reversed.The cause was remanded to that court for further action not inconsistent with this opinion.Betts v.Brady was overruled.

A POINT TO REMEMBER

Some cases include concurring opinions[4]
 and/or dissenting opinions[5]
 .You need to include a section explaining the concurrence or dissent if there is something important that your reader needs to know.



注释

[1]case brief:A short summary of a published case.

[2]question presented:A statement of the legal issue presented to the court for resolution.

[3]adjudicate:To resolve; when the court adjudicates an issue, the issue is resolved.Adjudication is the process of exercising judicial power.

[4]concurring opinion:A separate opinion written by one or more justices in a case; this opinion agrees with the ultimate decision of the majority of the court, but with a reasoning that differs from the reasoning of the majority of the court.

[5]dissenting opinion:A separate opinion written by one or more justices in a case; this opinion disagrees with the decision of the majority of the court.


SEC.5-4 THE LEGAL MEMORANDUM

A case brief is the first step in preparing a formal written legal analysis, often called a legal memorandum[1]
 .Unlike a case brief, a legal memorandum compares your client's facts and issues with those found in reported cases.It also analyzes the statutory law that is appropriate to the facts of your case.A legal memorandum is prepared for various purposes.It can be an objective analysis that discusses pros and cons of the client's case.This type of analysis is usually for in-house use and is sometimes called an interoffice legal memorandum or a memo of law.On the other hand, a legal analysis could be used to support your client's position in court.As such, it is adversarial and not objective.Depending on the type of court process involved, the analysis could be a memorandum of points and authorities, a trial brief, or an appellate brief.Although the format for each of these may be different, the basic approach is the same.

WRITING A LEGAL MEMORANDUM

The following sections describe the components of a memorandum of law.Pay close attention to the type of information that is included in each section.The headings for the sections are called point headings; they guide the reader through the memorandum.

Statement of Facts

The statement of facts should be a concise statement of all relevant and explanatory facts.The information for this statement comes from your supervising attorney, your client, or documents found in the client file.Obviously you must identify key facts before you start your research.However, what is or is not a key fact is often affected by the results of your research.Therefore, you should not write the statement of facts for a memorandum until your research is completed.

Facts are generally presented in one of the following ways.1.Chronologically—A common and easy way of organizing facts in a memorandum of law is chronologically.State the facts in the order in which they occur.

2.By party—Another way of organizing the facts is by party.Where multiple parties exist, they all may have their own version of the facts.Separately state each version.

3.According to the elements of a cause of action—When your memorandum concerns whether a cause of action exists, the facts can be presented in the same order in which you plan to discuss the elements of the cause of action.

Issue Statement

The issue statement is the question you are asked to research.The attorney requesting the research usually provides the issue statement.Sometimes you are given a very general research question, and after researching the question you determine that other questions or issues must also be addressed.Many research problems have more than one issue.These questions should also be included in the issue statement of your memorandum.The issue statement of your memorandum should be phrased as a question or questions.Review Chapter 4 for a more thorough discussion of identifying and stating the issues.

Discussion/Analysis

The discussion section in a memorandum is the section in which you explain the results of your research, answer the question or questions in the issue statement, and give the reasons for your answers.This section of the memorandum includes some of the information from the previous sections.It is not uncommon for very important information to be included in several sections of the memo.

Within the memorandum you should use point headings to separate the discussion of different issues.Point headings, which are required in more formal argumentative writing, are similar to chapter titles or titles of various sections within a chapter.Headings help the reader stay focused on your ideas.They can also help the writer stay focused.

Conclusion

Every memorandum should have either a conclusion or a brief answer section.Some have both.This should be a short summary of your findings.Often it contains a short and concise answer to the question raised in your issue statement.

CITING AUTHORITIES

Format

Citation of legal authorities in any type of legal writing should be in acceptable format.Often this means complying with the rules set out in A Uniform System of Citation (the Bluebook).However, your state may have its own style manual.If so, you should follow those rules.An attorney may use your memorandum as the basis for the more formal memorandum of points and authorities or trial or appellate brief.If you follow the Bluebook rules or your own state's style manual, you may find that when you cite a case, it is only necessary to give the official cite.Parallel cites (unofficial cites) are not needed.However, your decision to use parallel cites in a legal memorandum should also be based on some practical considerations— specifically, the type of legal authority found in your office.If your law firm has an unofficial case reporter, you must cite it in any memorandum.

A POINT TO REMEMBER

If you have photocopied important cases or statutes for your research, you might want to attach them to your memorandum.The attorney will probably want to read important legal authority.Attaching it to your memorandum will save time.

Using Id.

In writing any type of legal memorandum, you also occasionally use a shorthand or abbreviated way of citing cases.Once a case has been fully cited within the memorandum, it is not necessary to use a complete citation each time you refer to the case.If the case was the immediately preceding citation, the term Id.Is substituted for the case name and citation.Thus, the case United States v.Tarpley, 945 F.2d 806 (1991), becomes Id.If the citation is used to support a quotation, it then becomes Id.at 806.Id.is used only when the citation is the immediately preceding citation.If citations to any legal authorities (not just cases) intervene, you cannot use Id.The following are accepted shorthand ways of abbreviating this case:

Tarpley, 945 F.2d 806

Tarpley, 945 F.2d at 807

945 F.2d at 807

Normally when using a shorthand abbreviation, you use the name of the first party rather than the name of the second.Thus, in abbreviating the case name Smith v.Jones, you use Smith.However, where the first name is a common one— such as People or U.S.—you use the second name to avoid confusion.For example, People v.Haley, becomes simply Haley.

Using Quotations

Using quotations to emphasize your point can be an effective writing tool.Overusing quotations, on the other hand, will distract the reader.Keep quotations to a minimum.If your quotation is longer than three or four lines, reread it to see if you need all of it.Also remember that quotations of less than three lines or less than fifty words are incorporated into the text with quotation marks.Longer quotations are indented on both right and left margins and are single-spaced.In any case, all quotations must give the citation, including the page number.

The following is a short memorandum.

To: Supervising Attorney

From: Research Assistant

Date: March, 23, 20XX

Re: Potential criminal liability issue in the Rambeaux matter

Facts

Our client, police officer Randy Rambeaux, made a traffic stop of an automobile because the driver failed to signal when making a right hand turn.The occupants of the vehicle were two young Latino males.According to one of the occupants and an independent witness the following events occurred.Rambeaux approached the car and ordered the two out of the car.When the occupants did not respond, Rambeaux opened the driver's door, grabbed the driver, and pulled him out of the car.After the driver exited the vehicle, Rambeaux struck him on the head with his baton and said, “Why don't you guys go back where you belong.This country is for Americans.” Rambeaux disputes that version of the facts.He states that as he was approaching the suspect's vehicle he noticed several passengers in the vehicle.Because of the location of the passengers he was unable to watch the driver and passengers at all times.Fearing for his safety, he requested that the driver and passengers exit the vehicle.Since they refused to follow his request, Rambeaux opened the driver's door and signaled for the driver to exit.As the driver exited the vehicle, he slipped and fell, hitting his head on the sidewalk.Rambeaux denies hitting anyone with the baton.He also denies making the statement.At the time of the incident, Rambeaux was off duty and was driving his own motorcycle.Since he had just gone off duty, he was still in uniform.

Issue

Assuming that the prosecutor can prove the allegations against Rambeaux, does Rambeaux face potential criminal liability under federal law?

Discussion

I.Introduction

Assuming that the suspects' version of the facts can be proven, Title 18 §242 of the United States Code may create criminal liability for Rambeaux.This section makes it a federal crime for anyone acting under color of authority to deprive any inhabitant of any state of any constitutional rights or subject that person to different punishments or penalties because of that person's race or color:

Whoever, under color of any law, statute, ordinance, regulation, or custom, willfully subjects any inhabitant of any state, Territory or District to the deprivation of any rights, privileges, or immunities secured or protected by the Constitution or laws of the United States or to different punishments, pains or penalties on account of such inhabitant being an alien, or by reason of his color, or race ...shall be fined not more than $1000 or imprisoned not more than one year, or both ...18 U.S.C.§242

In order for Rambeaux to be guilty of the federal crime, the following elements must be shown:

1.That he acted under color of law;

2.That he acted willfully;

3.That he deprived someone of his constitutional rights; or

4.That he inflicted a different punishment because of the person's race or color.II.Actions Under Color of Law

The courts have often held that police officers acting in their capacity as law enforcement are acting under color of law and therefore are controlled by 18 U.S.C.§ 242.United States v.Reese, 2 F.2d 870 (9th Cir.1993).In this case, when Rambeaux made the traffic stop and ordered the occupants out of the car he was off duty.Therefore, a question arises as to whether he was acting under color of law.However, even off-duty police officers are considered to be acting under color of authority under certain situations.The case of United States v.Tarpley, 945 F.2d 806 (1991) explains.In the Tarpley case, defendant Tarpley, a deputy sheriff, learned of a past affair between his wife and Kerry Lee Vestal.He assaulted Vestal by inserting his service revolver in Vestal's mouth and told Vestal that he could get away with it because he was a cop.Tarpley also enlisted the aid of another sheriff's deputy to threaten Vestal.When they finally released Vestal, the officers followed him in a police vehicle.Tarpley was arrested and charged with violating 18 U.S.C.§ 242.He was found guilty and appealed, claiming among other things, that he was not acting under color of authority at the time because he was off duty.The court of appeals found that even though he was off duty, he was still acting under color of authority because “the air of official authority pervaded the entire incident.” Tarpley, 945 F.2d at 809.In like manner, the air of official authority pervaded the Rambeaux incident.Rambeaux was doing what police officers routinely do, stopping traffic offenders.He was acting on behalf of the state, attempting to enforce state laws.Thus, Rambeaux was acting under color of law, meeting the first element of the statute.

III.Willful Actions

The second requirement of 18 U.S.C.§ 242 is that the actions of the defendant be willful.According to witnesses, all of the actions in this case were clearly willful.Rambeaux knew what he was doing and intended to do what he did.This was no accident.Thus, the second element is met.IV.Deprivation of Constitutional Rights

In making this traffic stop, Rambeaux violated the constitutional rights of the driver.The Constitution guarantees that all persons have the right to be free from unreasonable searches and seizures.In this case, Rambeaux made a traffic stop and in doing this “seized” the persons in the vehicle, even if only temporarily.While Rambeaux may have been justified in making the stop, his conduct, as described by witnesses, during this seizure was clearly unreasonable.The use of physical force, such as occurred here, is not allowed in simple traffic stops where the offender neither uses any force nor threatens the officer with the use of force.Thus, if the witnesses are believed, the third element of the statute is met.V.Different Punishment, Pain, or Penalty Imposed Because of Color or Race

In addition to depriving another of constitutional rights, the facts also suggest that Rambeaux used force on the victims because of their race.In doing this it may be argued that he inflicted punishment, pain, or penalty because of color or race, providing an alternative basis for criminal responsibility.According to the witnesses, Rambeaux made the statement, “Why don't you guys go back where you belong.This country is for Americans.” This is strong evidence of the fact that Rambeaux's actions were racially motivated.VI.Conclusion

In conclusion, if the witnesses in this case are believed, the facts support a finding of criminal responsibility on the part of Rambeaux.Even though he was off-duty, he was still in uniform and performing a routine police task.He was clearly acting under color of law.His actions were willful and constituted both a deprivation of a constitutional right and an infliction of punishment, pain, or penalty because of race or color.

A POINT TO REMEMBER

When you write a legal memorandum, you must follow the directions of your supervising attorney.If you are asked to research an issue, research that issue in a complete and objective manner.Do not research an issue that you think is more interesting or more important.If you are not sure what your supervising attorney wants, be sure to ask before you spend hours researching and writing.



注释

[1]legal memorandum:An informal interoffice document written to communicate the results of legal research and the resulting legal analysis.


SEC.5-5 PERSUASIVE WRITING

Some of the documents you draft need to be persuasive—that is, the document must persuade the reader to adopt the writer's point of view.Examples of such documents are trial briefs, points and authorities in support of motions, declarations, and demand letters.In persuasive writing, every word, every phrase, every sentence must be carefully drafted.The writer must consider the impact the document will have on the reader.This goes beyond informative writing.

The following are excerpts from briefs filed with the U.S.Supreme Court in the Minnesota v.Dickerson case.The first excerpt is from the opening argument section of the brief filed for the United States as amicus curiae supporting the petitioner.Notice that this is labeled an “Argument” rather than a “Discussion,” as it called in a more objective memorandum.

Argument

I.OFFICER ROSE WAS CONDUCTING A LAWFUL PAT-DOWN SEARCH WHEN HE ACQUIRED PROBABLE CAUSE TO BELIEVE THAT RESPONDENT POSSESSED CONTRABAND

The Minnesota Supreme Court not only declined as a general matter to recognize a “plain feel” corollary to the “plain view” doctrine: it also held that the crack seized from respondent's pocket would not be admissible under a “plain feel” analysis in any event.The latter holding was based on the court's view that, in the course of determining that the object in respondent's pocket was crack, Officer Rose exceeded the scope of the protective pat-down search authorized under Terry v.Ohio.To the contrary, we submit that Officer Rose was acting within the scope of Terry when he developed probable cause to believe that respondent was in possession of contraband.

At the outset, we agree with the premise underlying the state court's Terry holding: a “plain feel” corollary to the “plain view” doctrine would not authorize a police officer to seize evidence without a warrant if the police officer violated the Fourth Amendment in the course of developing probable cause to support the seizure.An “essential predicate” of a seizure based on “plain feel,” like one based on “plain view,” is that “the officer did not violate the Fourth Amendment in arriving at the place from which the evidence could be plainly ［felt］.” Horton v.California, 496 U.S.128, 136 (1990).Thus, if a police officer reaches into a suspect's pocket without reasonable suspicion or probable cause and feels an object that the officer knows to be contraband, the seizure of that object cannot be justified on the ground that the seizure was the product of a “plain feel” of the object.In Sibron v.New York, 392 U.S.40, 65 (1968), this Court held that such an intrusion was unlawful, because the intrusion was not justified by reasonable suspicion or probable cause to believe that the suspect had contraband or a weapon in his pocket.The Court therefore ordered suppression of the contraband found in the course of that search.

Officer Rose's conduct, however, was a far cry from the sort of intrusion held to violate the Fourth Amendment in Sibron.This was not a case of retroactively justifying a search by what it turned up: rather, because the pat-down search was lawful, the fruits of that search could be considered in determining the lawfulness of Officer Rose's further investigative steps.

The second excerpt is from the opening argument section of the brief filed for the American Civil Liberties Union and the Minnesota Civil Liberties Union as amici curiae in support of respondent.

Argument

I.THE WARRANTLESS SEARCH OF RESPONDENT's POCKET CONTRAVENED THE FOURTH AMENDMENT BY EXCEEDING THE SCOPE OF TERRY.

A.A Terry frisk is limited solely to a narrowly-tailored search for weapons.

In Terry v.Ohio, this Court set forth the standard governing pat-downs of temporarily detailed suspects: an officer can only conduct a limited protective search for weapons (a “frisk”) when there is “reason to believe that he is dealing with an armed and dangerous individual....” 392 U.S.at 27.Although subsequent cases have extended Terry's reach to other contexts, this Court has never deviated from the fundamental rule that a frisk is singularly limited to weapon searches, and thus, cannot be conducted simply to locate contraband or evidence of crime.

These principles were reaffirmed in Ybarra v.Illinois: “The Terry case created an exception to the requirement of 〖JY〗(continued)probable cause, an exception whose ‘narrow scope’ this Court ‘has been careful to maintain.’ Under that doctrine a law enforcement officer, for his own protection and safety, may conduct a pat-down to find weapons that he reasonably believes or suspects are then in the possession of the person he has accosted....Nothing in Terry can be understood to allow a generalized ‘cursory search for weapons' or, indeed, any search whatever for anything but weapons.”

Both briefs go on for many pages.Both are convincing.Compare and contrast these two opening arguments.

Featured Web Site:www.lectlaw.com/ref.html

This is the 'Lectric Law Library Reference Room.

Go Online

Browse the topics available in the Reference Room.Look under the “Legal Topic Areas.” Choose one of interest and take a closer look at the materials available.

Around the World

The International Court of Justice (ICJ) is the principal judicial organ of the United Nations.It is located in The Hague, in The Netherlands.Browse the homepage for the ICJ at www.icj-cij.org.

Chapter Summary

Once the relevant primary law is identified, the fourth step (the first three steps are covered in Chapter 4) is the application of the law to your client's facts.This is the legal analysis.After analyzing the facts, the issues, and the law, you may be asked to write a legal memorandum.This memorandum includes the facts of your client's case; a statement of the legal issues; a summary of the relevant law; a discussion or analysis of the facts, the issues, and the law; and the conclusions to be drawn from the research analysis.

Terms to Remember

legal analysis　adjudicate　dissenting opinion

case brief　concurring opinion　legal memorandum

question presented

Questions for Review

1.Explain the purpose of a thesis paragraph.

2.Explain what makes a paragraph effective.

3.List the elements of a case brief.

4.Explain the “notes-in-the-margin” technique.

5.List and explain the elements of a legal memorandum.

Questions for

Analysis1.What was the Court's holding in Powell v.Alabama? (See the Gideon v.Wainwright case in this chapter.)

2.Reread the paragraphs taken from the argument made by the United States in support of the petitioner in Minnesota v.Dickerson.What techniques did the writer of these paragraphs use to make this argument persuasive?

Assignments andProjects



1.Write a case brief for Good News Club v.Milford Central School, 533 U.S.98 (2001).Be sure to include the judicial history, facts, issues, rules/laws, the court's analysis, and the holding.The case summary is found in the Appendix.


2.Analyze the case file at the beginning of this chapter in light of the Good News Club case.What advice will you give to Holmes Middle School?

Skills Assessment

Go back and look at the short legal memorandum on the Rambeaux matter in Section 5-4.Reread the section titled “Action Under Color of Law.” Try to rewrite that section in the form of an “argument.” Use the persuasive writing techniques used in the Minnesota v.Dickerson case arguments found in Section 5-5.

Appendix

Good News Club v.Milford Central School

533 U.S.98 (2001)

Under New York law，respondent Milford Central School (Milford)enacted a policy authorizing district residents to use its building after school for，among other things，(1)instruction in education，learning，or the arts and (2)social，civic，recreational，and entertainment uses pertaining to the community welfare.Stephen and Darleen Fournier，district residents eligible to use the schools facilities upon approval of their proposed use，are sponsors of the Good News Club，a private Christian organization for children ages 6 to 12.Pursuant to Milford's policy，they submitted a request to hold the Club's weekly after-school meetings in the school.Milford denied the request on the ground that the proposed use to sing songs，hear Bible lessons，memorize scripture，and pray was the equivalent of religious worship prohibited by the community use policy.Petitioners (collectively，the Club)filed suit under 42 U.S.C.§1983，alleging，inter alia，that the denial of the Club's application violated its free speech rights under the First and Fourteenth Amendments.The District Court ultimately granted Milford summary judgment，finding the Club's subject matter to be religious in nature，not merely a discussion of secular matters from a religious perspective that Milford otherwise permits.Because the school had not allowed other groups providing religious instruction to use its limited public forum，the court held that it could deny the Club access without engaging in unconstitutional viewpoint discrimination.In affirming，the Second Circuit rejected the Club's contention that Milford's restriction was unreasonable，and held that，because the Club's subject matter was quintessentially religious and its activities fell outside the bounds of pure moral and character development，Milford's policy was constitutional subject discrimination，not unconstitutional viewpoint discrimination.

Held:

1.Milford violated the Club's free speech rights when it excluded the Club from meeting after hours at the school.

(a)Because the parties so agree，this Court assumes that Milford operates a limited public forum.A State establishing such a forum is not required to and does not allow persons to engage in every type of speech.It may be justified in reserving its forum for certain groups or the discussion of certain topics.E.ɡ.，Rosenberger v.Rector and Visitors of Univ.of Va.，515 U.S.819，829.The power to so restrict speech，however，is not without limits.The restriction must not discriminate against speech based on viewpoint，ibid.，and must be reasonable in light of the forum's purpose，Cornelius v.NAACP Leɡal Defense ＆ Ed.Fund，Inc.，473 U.S.788，806.

(b)By denying the Club access to the school's limited public forum on the ground that the Club was religious in nature，Milford discriminated against the Club because of its religious viewpoint in violation of the Free Speech Clause.That exclusion is indistinguishable from the exclusions held violative of the Clause in Lambs Chapel v.Center Moriches Union Free School Dist.，508 U.S.384，where a school district precluded a private group from presenting films at the school based solely on the religious perspective of the films，and in Rosenberger，where a university refused to fund a student publication because it addressed issues from a religious perspective.The only apparent difference between the activities of Lambs Chapel and the Club is the inconsequential distinction that the Club teaches moral lessons from a Christian perspective through live storytelling and prayer，whereas Lambs Chapel taught lessons through films.Rosenberɡer also is dispositive: Given the obvious religious content of the publication there at issue，it cannot be said that the Club's activities are any more religious or deserve any less Free Speech Clause protection.This Court disagrees with the Second Circuit's view that something that is quintessentially religious or decidedly religious in nature cannot also be characterized properly as the teaching of morals and character development from a particular viewpoint.What matters for Free Speech Clause purposes is that there is no logical difference in kind between the invocation of Christianity by the Club and the invocation of teamwork，loyalty，or patriotism by other associations to provide a foundation for their lessons.Because Milford's restriction is viewpoint discriminatory，the Court need not decide whether it is unreasonable in light of the forums purposes.

2.Permitting the Club to meet on the school's premises would not have violated the Establishment Clause.Establishment Clause defenses similar to Milford's were rejected in Lambs Chapel，supra，at 395 where the Court found that，because the films would not have been shown during school hours，would not have been sponsored by the school，and would have been open to the public，not just to church members，there was no realistic danger that the community would think that the district was endorsing religion and in Widmar v.Vincent，454 U.S.263，272-273，and n.13 where a university's forum was already available to other groups.Because the Club's activities are materially indistinguishable from those in Lambs Chapel and Widmar，Milford's reliance on the Establishment Clause is unavailing.As in Lambs Chapel，the Club's meetings were to be held after school hours，not sponsored by the school，and open to any student who obtained parental consent，not just to Club members.As in Widmar，Milford made its forum available to other organizations.The Court rejects Milford's attempt to distinguish those cases by emphasizing that its policy involves elementary school children who will perceive that the school is endorsing the Club and will feel coerced to participate because the Club's activities take place on school grounds，even though they occur during non-school hours.That argument is unpersuasive for a number of reasons.(1)Allowing the Club to speak on school grounds would ensure，not threaten，neutrality toward religion.Accordingly，Milford faces an uphill battle in arguing that the Establishment Clause compels it to exclude the Club.See，e.ɡ.，Rosenberɡer，at 839.(2)To the extent the Court considers whether the community would feel coercive pressure to engage in the Club's activities，cf.Lee v.Weisman，505 U.S.577，592-593，the relevant community is the parents who choose whether their children will attend Club meetings，not the children themselves.(3)Whatever significance it may have assigned in the Establishment Clause context to the suggestion that elementary school children are more impressionable than adults，cf.，e.ɡ.，Id.，at 592，the Court has never foreclosed private religious conduct during non-school hours merely because it takes place on school premises where elementary school children may be present.Lee，supra，at 592，and Edwards v.Aguillard，482 U.S.578，584，distinguished.(4)Even if the Court were to consider the possible misperceptions by schoolchildren in deciding whether there is an Establishment Clause violation，the facts of this case simply do not support Milford's conclusion.Finally，it cannot be said that the danger that children would misperceive the endorsement of religion is any greater than the danger that they would perceive a hostility toward the religious viewpoint if the Club were excluded from the public forum.Because it is not convinced that there is any significance to the possibility that elementary school children may witness the Club's activities on school premises，the Court can find no reason to depart from Lambs Chapel and Widmar.

3.Because Milford has not raised a valid Establishment Clause claim，this Court does not address whether such a claim could excuse Milford's viewpoint discrimination.

Reversed and remanded.


CHAPTER 6　LAWS:CIVIL VS.CRIMINAL

6-1 Introduction

6-2 Where Criminal and Civil Laws Are Found

6-3 How Criminal and Civil Cases Are Handled



6-4 Quasi-Criminal Cases
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CHAPTER OBJECTIVES




When you complete this chapter you should be able to

1.Compare and contrast substantive law with procedural law.

2.Identify the sources of criminal laws.

3.Identify the sources of civil laws.

4.Explain the effect of the U.S.Constitution on the rules of criminal procedure.

5.Define the role of case law in substantive criminal law and substantive civil law.

6.Describe the role of local rules of court in both criminal and civil law.

7.Compare and contrast a criminal and a civil case.

8.Explain the difference between “a preponderance of the evidence” and “beyond a reasonable doubt.”

9.Explain what happens when a trial ends with a “hung jury.”

10.Compare and contrast a quasi-criminal case with both a criminal and a civil case.

CASE FILE: UNITED STATES V.RAMBEAUX AND MARTINEZ V.RAMBEAUX

After an intensive investigation, the U.S.Attorney has filed criminal charges against Randy Rambeaux under 18 U.S.C.§ 242.The charges stemmed from an allegation that Rambeaux used excessive force in making two different arrests.In addition, a separate civil lawsuit has been filed against Rambeaux by Jaime Martinez, one of the victims.This suit is based on 42 U.S.C.§ 1983.These sections read as follows: Whoever, under color of any law, statute, ordinance, regulation, or custom, willfully subjects any person in any State, Territory, Commonwealth, Possession, or District to the deprivation of any rights, privileges, or immunities secured or protected by the Constitution or laws of the United States, or to different punishments, pains, or penalties, on account of such person being an alien, or by reason of his color, or race, than are prescribed for the punishment of citizens, shall be fined under this title or imprisoned not more than one year, or both; and if bodily injury results from the acts committed in violation of this section or if such acts include the use, attempted use, or threatened use of a dangerous weapon, explosives, or fire, shall be fined under this title or imprisoned not more than ten years, or both; and if death results from the acts committed in violation of this section or if such acts include kidnapping or an attempt to kidnap, aggravated sexual abuse, or an attempt to commit aggravated sexual abuse, or an attempt to kill, shall be fined under this title, or imprisoned for any term of years or for life, or both, or may be sentenced to death.(18 U.S.C.§ 242) .

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress, except that in any action brought against a judicial officer for an act or omission taken in such officer's judicial capacity, injunctive relief shall not be granted unless a declaratory decree was violated or declaratory relief was unavailable.For the purposes of this section, any Act of Congress applicable exclusively to the District of Columbia shall be considered to be a statute of the District of Columbia.(42 U.S.C.§ 1983)


SEC.6-1 INTRODUCTION

As you can tell from the two code sections in the case file, the same act can result in both a criminal case and a civil case.The reason that two separate code sections exist for the same act is that criminal cases are different from civil cases.Most people have some notion of the general difference between a criminal case and a civil case.A criminal case is often described as an offense against the state or society as a whole, whereas a civil case is normally described as a private dispute between parties.Consider the following three examples and determine whether each is civil or criminal.

1.Foreman drives a car (somewhat ineffectively) after consuming five martinis in one hour.Foreman is not involved in any accident and no one is injured as a result of the driving.

2.Meyers, while driving a car, is momentarily distracted by the two children sitting in the backseat who are fighting with each other.Meyers does not notice that the car in front of his suddenly and unexpectedly stopped.The vehicles collide and the occupant of the first car is injured.

3.While driving an automobile in a drunken state, Stein rear-ends a vehicle driven by Silvers; as a result, Silvers is injured.

Example 1 is a criminal case.Driving an automobile while under the influence of alcohol is conduct that is not accepted by society, and it has been made a crime.This is true even though no one was actually injured.Example 2 is a civil action.A private dispute might now arise between Meyers and the driver of the other vehicle regarding who caused the accident and who should pay for the bills.What about example 3? Is this a civil case? Or is it a criminal case? Is it an offense against the state or against Silvers individually? If you say both, you are correct.The traditional definitions of a criminal case and a civil case make it clear that both kinds of cases can result from the same factual situation.However, if one incident results in both a civil and criminal case, the cases must be handled separately; there are numerous differences in the way each is handled.


SEC.6-2 WHERE CRIMINAL AND CIVIL LAWS ARE FOUND

Before reviewing the various sources of criminal and civil laws, it is important to consider the difference between substantive and procedural laws.Substantive laws[1]
 define the rights and duties of parties and establish the legal basis for any lawsuit.Procedural laws[2]
 relate to the enforcement of the substantive rights and duties.They dictate how a case should be handled once a dispute arises under the substantive law.For example, a law that makes burglary a crime is a substantive law.A law that gives anyone accused of burglary the right to a jury trial is a procedural law.Each of the two major categories of laws, civil and criminal, is divided into substantive principles and procedural rules.Both substantive principles and procedural rules are important in our legal system.If the substantive law does not support a party's position, then the court has no basis for granting that party any legal remedy.Likewise, if the party does not follow the procedural rules, the court might not afford legal remedies even if they are allowed under substantive legal principles.

For example, suppose Peters, driving inattentively, runs a red light and collides with a truck driven by McDonald.Peters is injured but McDonald is not.If Peters sues for his damages, he would not prevail because the substantive law does not support his claim.This kind of action is governed by tort law, in particular the law of negligence, which requires that one pay for damages that he or she negligently causes.In this case, because it is Peters and not McDonald who was negligent, the court cannot make McDonald pay for Peters's injuries.On the other hand, if McDonald were injured, he could sue and probably win.

Assume, however, that the accident happens in a state that has a one-year statute of limitations[3]
 . A statute of limitations is a time limit for filing a lawsuit in court.If McDonald waits three years after the accident to sue, the court will probably dismiss the action because McDonald did not follow the procedural rules of the state.

SUBSTANTIVE LAWS—CRIMINAL

Substantive laws exist for both criminal and civil actions, as do procedural rules.Substantive criminal laws deal with crimes.Crimes[4]
 define behavior that society has declared illegal and has decided to punish.Standard punishments include jail or fines.A person accused of a criminal offense is entitled to due process of law under the U.S.Constitution.The concept of due process requires the existence of a law that prohibits the conduct in question.Furthermore, the law must be sufficiently certain and clear so that an individual is capable of knowing what is permissible and what is illegal.Crimes are most commonly defined in statutes that are sufficiently detailed and specific to meet constitutional requirements.In addition to adequately describing the proscribed conduct, criminal statutes must also specifically describe the penalty to be imposed in the event a person is found guilty.For example, in researching the possible crimes committed by Rambeaux, the following state statutes might be applicable.

Battery Defined

A battery is any willful and unlawful use of force or violence upon the person of another.

Punishment for Battery

A battery is punishable by a fine not exceeding two thousand dollars ($2,000), or by imprisonment in a county jail for a term not exceeding six months, or by both the fine and imprisonment.

Interfering with a Person's Civil Rights

(a) No person, whether or not acting under color of law, shall by force or threat of force, willfully injure, intimidate, interfere with, oppress, or threaten any other person in the free exercise of enjoyment of any right or privilege secured to him or her by the Constitution of the United States because of the other person's race, color, religion, ancestry, national origin, disability, gender, or sexual orientation.

(b) Any person convicted of violating this section shall be punished by imprisonment in a county jail not to exceed one year, or by a fine not to exceed five thousand dollars ($5,000), or by both that imprisonment and fine.

If criminal laws stemmed from case law instead of statutes, constitutional problems could arise.The Constitution prohibits the government from criminally prosecuting someone for an act that is not a crime at the time the act is committed (ex post facto[5]
 ).Recall from Chapters 2 and 3 that case law results after a case is tried and appealed.Case law, then, results after an act has occurred.Hence, it is often said that there are no common-law crimes in the United States.However, this does not mean that case law has no applicability to criminal law.Cases frequently are needed to interpret words or phrases found in statutes.For example, suppose that Brady kisses Jones without Jones's consent.Has Brady committed a battery? Is an unwanted kiss an act of force or violence? Case law might be needed to resolve this issue.

A POINT TO REMEMBER

All substantive criminal law, or crimes, must meet constitutional due process requirements.The laws must be specific and not vague.The punishment for violation of the law must also be found in the law.

SUBSTANTIVE LAWS-CIVIL

Substantive civil laws cover a variety of different topics.Laws regulating contracts, torts, corporations, and family law are examples of some of these topics.Some areas of civil law, like areas of criminal law, are controlled primarily by statutory laws and are as detailed and specific as criminal law.For example, consider the California statutory law regarding libel and slander:

California Civil Code § 45: Libel

Libel is a false and unprivileged publication by writing, printing, picture, effigy, or other fixed representation to the eye, which exposes any person to hatred, contempt, ridicule, or obloquy, or which causes him to be shunned or avoided, or which has a tendency to injure him in his occupation.

California Civil Code § 46: Slander

Slander is a false and unprivileged publication, orally uttered, and also communications by radio or any mechanical or other means which:

1.Charges any person with crime, or with having been indicted, convicted, or punished for crime;

2.Imputes in him the present existence of an infectious, contagious, or loathsome disease;

3.Tends directly to injure him in respect to his office, profession, trade, or business, either by imputing to him general disqualification in those respects which the office or other occupation peculiarly requires, or by imputing something with reference to his office, profession, trade, or business that has a natural tendency to lessen its profits;

4.Imputes to him impotence or want of chastity; or

5.Which, by natural consequences, causes actual damage.

On the other hand, some substantive civil laws are much less specific in the type of conduct they regulate.For example, consider the California statute regarding civil liability for torts:

Every one is responsible, not only for the result of his willful acts, but also for an injury occasioned to another by his want of ordinary care or skill in the management of his property or person, except so far as the latter has, willfully or by want of ordinary care, brought the injury upon himself (California Civil Code § 1714).

This type of statute could include liability for automobile accidents, liability based on manufacturing products, liability based on a business negligently maintaining its premises, or liability of a parent who fails to properly supervise a child who injures someone.This type of statute provides for liability in the event that conduct is “negligent.” It is normally up to a jury to decide specifically if one's behavior is negligent, within guidelines that have been established by our courts (case law).In doing this, the courts are exercising their traditional role of interpreting the law.However, within the field of civil law, the courts are allowed considerable latitude and discretion, even to the point of defining conduct that constitutes the basis of civil liability.For an example of a case dealing with civil law, read Sommer v.Gabor.

Sommer v.Gabor

40 Cal.App.4th 1455, 48 Cal.Rptr.2d 235 (1995)

Defendant Zsa Zsa Gabor and her husband, defendant Frederic Von Anhalt, appealed from a judgment in favor of plaintiff Elke Sommer in her action for defamation.On appeal, defendants contended (1) that the court erred in applying California, rather than German, defamation law; (2) that the statements attributed to them were not actionable as a matter of law because they were opinions; (3) and that the damages were excessive.

Derogatory statements concerning plaintiff and attributed to Gabor and her husband were published in two German magazines.In the first instance, the statements were made in Germany, although the magazine did have a few California subscribers.In the second instance, the statements were allegedly made in Southern California.The statements alleged to be defamatory included statements that she frequented sleazy bars, that she was broke, that nobody would have anything to do with her, and that she was at least 60 years old.The lawsuit was filed in California and the California court applied California rather than German law.

The appellate court held that California law was properly applied because all parties were residents of the United States and some statements were made in the United States.Furthermore, defendant failed to raise this issue at trial and failed to show that the result would have been different if German law were applied.The court also said that there were sufficient factual statements to support a judgment for defamation.Finally, the court held that there was no evidence that the damages were excessive.The following is an excerpt from the appellate court's opinion.

OPINION

Defendant Zsa Zsa Gabor and her husband, defendant Frederic Von Anhalt, appeal from a judgment on a special verdict in favor of plaintiff Elke Sommer in her action for defamation.On appeal, defendants contend the court erred in applying California, rather than German, defamation law.Defendants also contend that the statements attributed to them are opinions and are not actionable as a matter of law, and that the damages are excessive.

FACTS

Sommer, who was born in Germany in November 1940, began playing the romantic lead in films in Europe in 1958; in 1962, she made an American movie filmed in London; in 1963 she made her first Hollywood movie and played the lead with Paul Newman.From 1958 to 1991, Sommer made about 67 films; in the early 1970s, she began television work and live theater; although Sommer made no movies in Hollywood from 1983 to 1990, she appeared in stage productions and television series.According to her publicist in the 1960s, Richard Guttman, press coverage affects the reputation of a celebrity.Sommer's reputation as an actress is international and is of someone “attractive, charming, pleasant.Someone you are going to have in your house.” Such a reputation must be maintained by positive publicity, not through negative publicity.

In the February 22, 1990, issue of the German language weekly magazine, Freizeit Revue, a “women's publication” with a worldwide circulation of about 1,300,000, including 310 in Southern California, writer Anna Amlong reported that Zsa Zsa Gabor (Gabor) said that Sommer was broke, had to sell her house in Hollywood, now lived in the worst section, hung out in sleazy bars, lived from selling her handknit sweaters for $150, and nobody wanted to have anything to do with her anymore.The article also attributed to Gabor a statement that she (Gabor) found “offending,”a statement Sommer allegedly had made six years earlier after one of Gabor's performances on a horse, that “Zsa Zsa has such a big behind that she could not even manage to get on the horse by herself.” The article in Freizeit Revue also reported that Sommer was upset by Gabor's statements and Sommer said that knitting was a hobby and that she had assets worth 30 million Marks.

According to Anna Amlong, a journalist for Freizeit Revue, she was in the lobby of a hotel in Germany where Gabor was also staying during rehearsals for a show; Amlong and a freelance photographer sat down at a breakfast table with Gabor and Von Anhalt; the photographer took pictures of Gabor; Von Anhalt, who had known Amlong for a long time, introduced Amlong to Gabor as a journalist; Amlong spoke to Von Anhalt and Gabor in German; Gabor spoke fluent German; Amlong brought up the subject of Sommer, and Gabor kept talking about her; Amlong told Gabor that “it was extremely interesting and that would make a good story.” Gabor told Amlong that it would not matter, that “Sommer was so ruined that it would not matter.” Von Anhalt also said the whole thing “was even worse, that Ms.Sommer was completely ruined and broke and also that...she hardly had any hair on her head.And she would be at least 60 years old.” Amlong spoke to Sommer by telephone before the article was published; Sommer told her that all the information given by Gabor was incorrect and provided true details of her financial situation.

Sommer's business manager testified that in February 1990, and in 1992, Sommer was not broke and her bills were being paid on time.Sommer admitted, however, that she was suing her former United States business manager for mismanagement; in July 1992 she did not have enough ready cash in the United States to make a large purchase, but she still had a house and cash in Germany, and a condo in Spain.

According to Sommer, when a woman reporter telephoned her at her home in California and told her about Gabor's statements in February 1990, she hung up the phone and started crying; she was in terrible shock, “like I got stuck between two trucks,” and “did not want to believe that somebody could just say something like that about another human being.” Sommer told the reporter that there was no truth to the statements.According to Sommer, the statements were “demeaning, taking all your little bit of dignity away.” Sommer suffered sleeplessness, headaches, and was sick to her stomach; she saw a psychiatrist twice.

According to Von Anhalt, he was the one who spoke to Amlong about Sommer; Gabor did not talk to Amlong about Sommer and Gabor was not familiar with the German dialect spoken by Amlong.Von Anhalt made statements about Sommer, but “not the way it was written, no”; he denied saying anything except that he never sees Sommer in their group of friends or society in America and she was not doing very much lately.

Gabor denied saying anything about Sommer “in my life in the press,” and denied being interviewed by any reporter from Freizeit Revue.Gabor testified that she did not learn about the statements attributed to her until Sommer sued her.Gabor admitted that in 1990, she did not know whether Sommer was broke, whether she went to bars, where she lived, whether she sold her house, whether she knitted, and whether or not anyone in Hollywood wanted to have anything to do with her.

In April 1990, a German language daily newspaper, Bild, with a daily circulation in Germany of about 3,900,000, asked a foreign correspondent, Carolin Dendler, in Los Angeles, to talk to Von Anhalt to get both sides of the story about Gabor and Sommer; Dendler talked to Von Anhalt by telephone and sent a memo of her interview to Bild.According to Dendler, Von Anhalt told her that Sommer could not buy a $500 ticket for a charity benefit, Sommer's bills were not being paid, in Hollywood no one recognized her on the street anymore, Sommer was lying about her age in that she was not 48 but 62, andthat Sommer looked like a 100-year-old grandmother.Articles in the German daily newspaper Bild on April 28 and 30, 1990, reported the foregoing statements by Von Anhalt, in addition to attributing the statement to him that he saw Sommer recently and ［that］ she had almost no hair left on her head.

Sommer testified that she was devastated by the Bild articles, which intensified her earlier distress, insomnia and “incredible uneasiness”; at trial, she still suffered from the same symptoms; but “sometimes if I get lucky they are gone a week or ten days that ［I］ don't think about it constantly.”

Although Sommer admitted that no employer ever told her that she was not hired because of the articles, publicist Richard Guttman testified that it is common for actresses not to know what work they lost as a result of negative publicity; the statements published in Freizeit Revue and Bild were damaging to Sommer's reputation as an actress.The statement that no one wants to have anything to do with her is damaging because “the thing that creates the best work atmosphere, employment atmosphere, is the knowledge that people do want to have something to do with you; so if you are presented in disregard, then other people tend to disregard you.” The statement that Sommer lied about her age and that she was 62 was damaging because “she's an actress who has always had a highly sexual identification.She's certainly a glamour star, and one tends to be regarded less glamourously as you get older.”

The issue of punitive damages was bifurcated from all other issues and tried to the jury last.After instructions on defamation, general damages, and malice, the jury rendered a verdict finding in favor of Sommer and against Gabor and awarding Sommer general damages of $800,000; the jury also found in favor of Sommer and against Von Anhalt and awarded Sommer general damages of $1.2 million against him.The jury also returned a special finding that, by clear and convincing evidence, both defendants were guilty of malice in the conduct upon which the jury had based its finding of liability for defamation.

Trial then continued as to the issue of punitive damages.Gabor admitted that her net worth was $6.2 million, although she was then living off her capital, not income; her liquid assets were only $165,000.Von Anhalt testified that he had assets in Europe worth 2.5 million German Marks; he also owned 51 percent of a champagne business which he purchased in 1982 for 1.5 million German Marks.German news companies also pay him about $60,000 per year for news.After instruction and deliberation, the jury returned verdicts awarding Sommer punitive damages of $450,000 against Gabor and $850,000 against Von Anhalt.A judgment on a special verdict was entered against Gabor for a total of $1,250,000 and against Von Anhalt for a total of $2,050,000.

Defendants moved for new trial on numerous grounds, including excessive damages, insufficiency of the evidence, and error in failing to apply German law to plaintiff's claims.The court denied the motion for new trial.Defendants filed timely notice of appeal from the judgment.

NO ERROR IN FAILING TO APPLY GERMAN

LAW OF DEFAMATION

Appellants contend that the trial court erred in applying California defamation damages law and “in refusing to apply German defamation damages law that would have precluded recovery of presumed and punitive damages.”

Respondent contends that appellants failed properly to raise the choice of law issue in the trial court, and in any event, the court properly applied California law to the action.

Appellants failed below, and still fail here, adequately to address the issue of Germany's interest in applying its law to the instant dispute, involving parties who are all residents of the United States, and involving defamatory statements by Von Anhalt in Los Angeles to a Bild correspondent also in Los Angeles.Assuming arguendo that there is a true conflict of laws in this case, one court has remarked that “although the two potentially concerned states have different laws, there is still no problem in choosing the applicable rule of law where only one of the states has an interest in having its law applied.‘When one of two states related to a case has a legitimate interest in the application of its law and policy and the other has none, there is no real problem; clearly the law of the interested state should be applied.’” Hurtado v.Superior Court, supra, 11 Cal.3d at 580.Appellants fail to cite any authority addressing the issue of whether, or to what extent, Germany has an interest in the instant dispute.Hence, we are unable to conclude that appellants should prevail.

Inasmuch as there has been a trial on the merits, we also note that appellants have not established prejudicial error.In other words, assuming arguendo that it was error not to apply German law, appellants fail to establish that under German law it would have been more probable than not that the judgment would have been any different.For all of the foregoing reasons, we find to be without merit appellants' contention that German law applies to the instant case.

NO EXCESSIVE DAMAGES

Appellants contend that the awards of presumed and punitive damages are excessive.Appellants claim that in light of the fact that there were no special damages in this case, as acknowledged by Sommer's counsel below, the award of general damages is excessive.As to the award of punitive damages, appellants contend that the punitive damage award falls if the compensatory damage award is vacated; further, appellants argue that punitive damage awards in defamation cases “are routinely reduced on appeal, especially where the actual injury is small.” It is well settled that damages are excessive only where the recovery is so grossly disproportionate to the injury that the award may be presumed to have been the result of passion or prejudice.

With respect to punitive damages, appellants fail to establish that there was not clear and convincing evidence to support the jury's finding of malice.Both appellants admitted at trial that they had no knowledge of the true age of Sommer or of the details of her financial condition.Although Gabor denied making the statements attributed to her in the press, and Von Anhalt admitted some statements but challenged their context, the jury obviously believed the testimony of the journalists and concluded that they in fact made the false statements with malice.Appellants thus fail to establish that the awards of punitive damages were excessive or the result of passion and prejudice.

WHETHER STATEMENTS WERE

NONACTIONABLE OPINIONS

Without merit is appellants' contention that all of the statements attributed to Gabor are subjective opinions and not provably false as a matter of law.Only two particular statements of Gabor are addressed in the briefs: the statement that Sommer hangs out in sleazy bars, and the statement that she lives in the worst part of town.Appellants claim that “sleazy” and “worst” express subjective opinions that are not actionable.However, the import of Gabor's statements was not so limited.The Freizeit Revue article attributed to Gabor the statements that “she is broke, had to sell her house in Hollywood, now lives in the worst section, hangs out only in the seediest bars.She now lives from handknit pullovers that she sells for 150 dollars.” The evidence in this case established that Sommer did not frequent bars of whatever nature, was not broke, did not have to sell her house in Hollywood, and did not move, whether to the “best” or “worst” part of town.Thus, the statements were indeed proven to be false in their broad sense, so that it did not matter what kind of bars were described or to what part of town she was alleged to have moved.Thus, taken in context, the statements were defamatory not because of the adjectives used in the statements, but because even without the adjectives, they attributed characteristics to Sommer's lifestyle which exposed her to contempt, ridicule and disgrace.Thus, Gabor has not established that any of the statements attributed to her were not actionable as a matter of law.

DISPOSITION

The judgment is affirmed.Respondent is entitled to her costs on appeal.

CASE ANALYSIS

1.Which substantive law(s) apply to this case?

2.What procedural law(s), if any, apply to this case?

3.Could the defendant have been charged with any crimes as a result of this case?

4.If a party committed a crime in Germany, could the trial take place in California if both the defendant and the victim were California residents?

PROCEDURAL RULESCRIMINAL

As described earlier, procedural laws or rules tell us how we enforce substantive rights.Often, these rules deal with the court process.Where should a lawsuit be filed, what is the time limit for filing the action, and what type of papers must be filed in court are all questions of procedural law.The answers to these types of procedural questions are generally found in statutory law or rules of court.Rules of court[6]
 are laws that are adopted by various courts with power given to the courts by the legislature.

In criminal law, however, procedural rules are not limited to the technical questions of how the court process is handled.The U.S.Constitution, specifically in the Bill of Rights and the Fourteenth Amendment, grants certain basic rights or safeguards to anyone accused of committing a crime.These rights or safeguards affect the procedures that are used by police and by the courts in investigating and prosecuting crime.However, the statement of rights found in the Bill of Rights is very general and provides very little guidance in the day-to-day functions of criminal investigation and prosecution.For example, the Fourth Amendment to the Constitution gives people the right to be free from “unreasonable searches and seizures.” Unfortunately, it does not define unreasonable, nor does it define the terms search and seize.This leaves open the practical questions that arise when police are doing their job.For example, is it an unreasonable search or seizure to set up a roadblock to check for drunk drivers? Is it an unreasonable seizure to stop and question someone who looks out of place in a neighborhood? The answers to these types of questions are found in case law that interprets the Constitution.Case law is thus the major source of criminal procedural rules, at least those rules required by the Constitution.

PROCEDURAL RULESCIVIL

The rules for civil procedure are found primarily in statutes and rules of court.Within the federal system, the Federal Rules of Civil Procedure, the United States Code, and local rules of court[7]
 control.Local rules of court are rules adopted by the individual courts that dictate procedures that must be followed within that court.States have comparable statutes and rules.In addition, a considerable body of case law, both state and federal, interprets and explains the various statutes.



注释

[1]substantive laws:Laws that define our rights and obligations.

[2]procedural laws:Laws that dictate how we enforce our rights and obligations.

[3]statute of limitations:A law that places a time limit on when a lawsuit can be filed.

[4]crime:An act in violation of a criminal statute.

[5]ex post facto:“After the fact”; refers to laws that impose criminal responsibility for acts that were not crimes at the time the acts occurred.

[6]rules of court:Procedural rules adopted by all courts regulating practice in the court.

[7]local rules of court:Procedural rules adopted by an individual court for practice in that specific court.


SEC.6-3 HOW CRIMINAL AND CIVIL CASES ARE HANDLED

The major difference between civil and criminal laws is the way in which each of these types of cases is handled.Recall the example of Stein and Silvers where Stein, while driving an automobile in a drunken state, rear-ends a vehicle driven by Silvers, as a result of which Silvers is injured.Remember that this factual situation could give rise to both a criminal and a civil action.In such an event the cases would be handled separately.The following discussion points out the differences and similarities that would exist in the two cases.

THE PARTIES

In any kind of case, civil or criminal, one party, the plaintiff, brings the action, and another party, the defendant, is sued.Because a crime is considered an offense against the state, the plaintiff in the criminal case is always some government representative.Sometimes the plaintiff is referred to as “The People of the State of _______” If a federal crime is involved, the plaintiff is usually referred to as “United States” or “U.S.” In a civil case, the plaintiff is normally the injured party or the one who has sustained some kind of damage.

In the preceding example, which involves both a criminal case and a civil action, in the civil case Silvers would be the plaintiff.In the criminal action, the plaintiff would be the People of the State.Silvers would be only a witness in the case.The defendant in both the civil and criminal cases would, of course, be Stein.The name of the criminal case would be People v.Stein.The name of the civil case would be Silvers v.Stein.

A POINT TO REMEMBER

Most cases, civil and criminal, have a plaintiff, the one who sues, and the defendant, the one who is sued.In a criminal case, the plaintiff is always the representative of the government.When legal professionals refer to plaintiffs and defendants in written documents, they often abbreviate using the Greek letters Π(pi) and Δ (delta).

THE COURT

Even though both civil and criminal cases stem from the same factual situation, they may not be handled in the same court.The laws of each state determine which state court has proper jurisdiction to hear a matter.This is often affected by the amount of damages requested in a civil case or the nature of the criminal charge in a criminal case.

Even if the civil and criminal actions were brought in the same court, they would never be handled together.They would always be tried separately.Because of the right to a speedy trial in a criminal case, in all likelihood, the criminal action will be heard much sooner than the civil case, where no right to a speedy trial exists.

THE RIGHT TO A JURY

The right to a jury in a criminal trial is guaranteed under the Sixth and Fourteenth Amendments to the U.S.Constitution.These provisions apply to actions in federal court as well as in state court.

In civil cases, whether a right to a jury exists often depends on whether the case is a case at law[1]
 or a case in equity[2]
 .The distinction between law and equity originated in early common law.Originally, severe technical pleading requirements existed.Only limited types of remedies were available.In civil cases, this often meant that a court could only award money damages.In order to prevent the harshness and unfairness that resulted because of “technicalities,” a separate court system developed known as the Chancery Courts.The Chancery Courts filled the void created by the technical requirements of the other courts.The Chancery Courts considered fundamental fairness or “equity.” Today, we no longer have two separate court systems; one court system handles both kinds of cases.However, the distinction between actions at law and actions in equity remains, and that distinction is still important.The difference between actions at law and actions in equity is seen primarily in the type of remedy that is available.In an action at law, normally the court can award only money damages, whereas in an action in equity the court can afford specific relief (such as specific performance of a contract or dissolution of a marriage).Conversely, the type of legal remedy that is being sought usually determines whether the case is one at law or one in equity.

In civil actions at law, the parties are often entitled to a jury.In fact, the Seventh Amendment to the U.S.Constitution also provides for juries in certain kinds of these cases: “In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved.” Unlike the provision for a criminal jury, the constitutional right to a jury in a civil case applies only to federal cases.It is up to the individual states to determine the right to a jury trial in a state civil case.On the other hand, juries are seldom allowed for cases in equity.

Even when juries are allowed in civil cases, some distinctions between the civil and criminal jury exist.First, in a criminal case, the jury must be provided at the expense of the state.In a civil case, the party requesting the jury must pay for it.Second, the number of jurors who must agree before a verdict is reached is sometimes different, at least in state practice.Federal rules require unanimous agreement for both civil and criminal practice, but this is not always the case in state practice.Some states provide for less-than-unanimous verdicts in both civil and criminal cases, while other states provide for less-than-unanimous verdicts only in civil cases.

Thus, in the Stein example, in a criminal case Stein would be entitled to a jury at state expense.Whether the jury would have to be unanimous in its decision is a matter of state law.In a civil case, either Stein or Silvers could request a jury.However, the state would not pay for the jury.The number of jurors who must agree before a verdict is rendered is a matter of state law.

THE RIGHT TO AN ATTORNEY

The Sixth Amendment to the U.S.Constitution guarantees that the defendant has the right to have an attorney in a criminal case.If the defendant is indigent[3]
 and cannot afford an attorney, the state must provide one, free of cost (these are often public defenders).No corollary right exists in civil cases; as a rule, defendants who cannot afford an attorney either represent themselves or do not contest the lawsuit.Occasionally, a defendant in a civil lawsuit will receive aid from some sort of legal-aid society.However, in most situations, no right to a free attorney exists.

Thus, in our example, in the criminal case Stein is entitled to a court-appointed attorney if he cannot afford his own lawyer.If he is not indigent, however, he must pay for his own lawyer.In the civil case, Stein is not entitled to any free legal services.

A POINT TO REMEMBER

The right to a free attorney exists only in criminal trials where the defendant is indigent and cannot afford to pay an attorney.There is no right to court-appointed counsel in civil cases.

BURDEN OF PROOF

Another distinction between civil and criminal cases involves the burden of proof[4]
 .Burden of proof has two separate aspects.First is the determination of which party must prove the allegations that have been made.Second is the determination of how much proof is needed.In all cases, the plaintiff has the burden of proving the allegations that are made in the complaint[5]
 .The complaint is a document filed in both civil and criminal cases that describes the plaintiff's basis for suing.The plaintiff must prove the case.(If the defendant has alleged certain types of defenses, then the defendant has the burden of proving these.) However, the amount of proof needed varies from civil to criminal cases.In a civil case, the burden of proof is usually said to be “a preponderance of the evidence,” whereas in a criminal case, the burden of proof is normally defined as “beyond a reasonable doubt.” A preponderance of the evidence[6]
 means that there is more evidence on one side than on the other; that is, the allegations are true with more than a 50/50 probability.Beyond a reasonable doubt[7]
 requires a much higher degree of certainty in the mind of the juror.It is impossible to equate this with mathematical exactness.

In our example, in the criminal case, the prosecutor will have to present enough evidence against Stein so that the jurors are convinced of his guilt beyond a reasonable doubt.In the civil case, however, Silvers will win if the allegations in the complaint are proved to the jury by a preponderance of the evidence.

THE VERDICT

The decision in a case is known as the verdict.In a criminal case, the verdict can be either guilty or not guilty.A not guilty verdict is sometimes called an acquittal[8]
 .If the required number of jurors cannot agree on a verdict, then a hung jury[9]
 occurs.At this point, the judge declares a mistrial and the case can be later retried in front of a new jury.

In a civil case, the term liable[10]
 is usually used rather than guilty.Just as with criminal cases, if the required number of jurors cannot agree on a verdict, then a hung jury exists, a mistrial is declared, and the case can be retried.

In our example, in the criminal case, if all the jurors believe that Stein did in fact commit the crime, he will be found guilty.If all of the jurors do not believe that his guilt has been proved beyond a reasonable doubt, then he will be found not guilty or acquitted.If the jurors cannot agree, then a hung jury results and the case can be retried.

In the civil case, assuming that the jury consists of twelve individuals, and that state law requires a three-fourths majority for a verdict, only nine out of the twelve must agree before Stein is found liable or not liable.If nine jurors cannot agree, then the civil case will end in a hung jury.A mistrial will be declared and the case can be retried.

THE PUNISHMENT

If the defendant in a criminal case is found guilty, some sort of punishment is imposed.In a criminal case, this can be a fine, imprisonment, probation, or a combination of the three.As mentioned earlier, the potential punishment for any particular crime is found in statutory law.However, the judge imposes the precise punishment in any case.If a fine is imposed, the money goes to the state, not to the victim of the crime.

If the defendant is found liable in a civil case, then normally damages are assessed.Damages in a civil case are either compensatory or punitive.Compensatory damages are intended to compensate the plaintiff for the loss sustained.They include out-of-pocket expenses such as medical bills (called special damages).They also include compensation for general loss such as pain and suffering (general damages).In some instances, courts also allow punitive damages.These are meant to punish the defendant for particularly offensive or malicious conduct.In recent years, punitive damages have come under a great deal of criticism, and some states have passed laws limiting them.In recent Supreme Court cases, the Court has limited the amount of punitive damages that can be awarded.If a civil case is tried by a jury, then normally the jury determines the amount of compensatory or punitive damages.The damages are payable to the plaintiff.In some civil cases, other types of relief are awarded, such as specific performance of a contract, a marital dissolution, or child support.Neither a jail sentence nor probation can be ordered in a civil case.

If the defendant does not pay a civil judgment, he or she cannot normally be put in jail.The plaintiff can follow collection proceedings such as wage garnishment or property attachment.If the defendant has no assets, then the plaintiff may never recover any money on the judgment.On the other hand, in a criminal case, a defendant who refuses to pay a fine can be put in jail, as long as he or she has the ability to pay.Even in a criminal case, though, if the defendant cannot pay a fine, he or she cannot be put in jail as a substitute.

Thus, in our example, Stein could be fined, jailed, or put on probation if found guilty in the criminal case.If Stein is found liable in the civil case, a money judgment can be awarded to Silvers, but Stein cannot be jailed.

THE RIGHT TO APPEAL

Our legal system gives most litigants the right to appeal a case if they do not win at the trial level.This is true in both criminal and civil cases with one major exception.If a defendant is found not guilty in a criminal case, the prosecutor cannot appeal the decision, regardless of any legal errors that occurred at trial.This is because of the Double Jeopardy Clause in the U.S.Constitution.
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ETHICAL CHOICES

Assume that you work in a law office.You interview a client who retained your firm to represent him as a result of legal problems stemming from an automobile accident.Your client, who was drunk at the time, caused the accident.Your firm represents him in the criminal action.He was also sued civilly, but his insurance company provided an attorney to handle this case.The client is confused about the nature of the legal proceedings and asks you to explain the difference between the civil and criminal case.Can you tell him? Or would you be giving legal advice?

The following cases deal with similar factual situations.Pay close attention to whether they are civil cases or criminal cases.

Coon v.Joseph

192 Cal.App.3d 1269, 237 Cal.Rptr.873 (1987)

The following case is a tort action based on a violation of a civil rights statute providing that all persons have the right to be free from any violence, intimidation, or threat thereof “committed against their persons” because of their race, religion, sex, or sexual orientation.In this case, plaintiff saw a municipal bus driver harass and assault plaintiff's male partner.The complaint establishes that no violence or intimidation was committed or threatened against appellant's person and thus no cause of action exists in his own right.The trial court dismissed the complaint.The appellate court affirmed.This is an excerpt from the appellate court's decision.

Appellant Gary Coon appeals from a judgment of dismissal to his complaint.

The complaint here alleges as follows.On September 23, 1984, in San Francisco, appellant and a male friend ［Ervin］attempted to board a municipal bus of respondent City and County of San Francisco.Appellant had been living with his friend for a year, and they had an intimate, stable and “emotionally significant” relationship.The bus driver “denied ［appellant］ entry to the number 19 Polk bus, but allowed ［Ervin］ onto said bus.” Bus driver, in full view of appellant, verbally abused Ervin and struck his face.When appellant observed the assault on his friend, he suffered great mental and emotional distress.The complaint alleges four causes of action: intentional infliction of emotional distress, negligent infliction of emotional distress, negligence, and violation of appellant's civil rights.

As to appellant's claim of violation of civil rights, a brief review of the statute upon which he relies establishes he has no claim.That section provides that all persons have the right to be free from any violence, intimidation or threat thereof “committed against their persons” because of race, religion, sex or sexual orientation.The unambiguous language of this section gives rise to a cause of action in favor of a person against whom violence or intimidation has been committed or threatened.The complaint establishes that no violence or intimidation was committed or threatened against appellant's person and thus no cause of action exists in his own right.Following appellant's argument, any person would have the right to recover damages for himself or herself whenever the rights of any other human being of similar race, religion, sex, or sexual orientation were threatened.Such intent of the Legislature cannot be reasonably inferred.For these reasons, we affirm the judgment of dismissal.

CASE ANALYSIS

1.Who filed this case in the trial court?

2.What type of relief was the plaintiff seeking in this case?

3.Who is appealing this case?

4.Is this a civil case or a criminal case?

5.In the Rambeaux case, if Martinez had a friend with him and that friend had watched Rambeaux assault Martinez, would the friend have a case for a civil rights violation? Why or why not? Suppose that instead of a friend, Martinez's wife had watched her husband being assaulted.Would she have a case for a civil rights violation?

Buranen v.Hanna

623 F.Supp.445 (1985)

OPINION

This matter is before the Court on the motions of defendant for dismissal.

Plaintiffs in this action, Candace Lee Buranen and Robert Francis Buranen, are a wife and husband who assert that police officers unjustifiably arrested them and used excessive force in the process.

The events in this case surround a high school hockey game.The Buranens were in attendance as spectators, while the defendants were at the game in their official capacity as police officers.During the game, an assistant coach for the visiting team, Jeffrey Smith, climbed up on the boards to yell at the referee about a mistake on the time clock.Defendants approached Smith.Apparently the two officers were unaware that Smith was an assistant coach.Plaintiffs state that the two officers physically removed Smith from the boards, put Smith in an arm bar, and proceeded to escort Smith out of the arena.

Candace Buranen saw the police taking Smith out of the arena, and she followed to inform them that they were making a mistake.When she approached the officers and Smith, defendant stepped in front of her and put arm out to stop her.Candace Buranen stopped and started to ask defendant where Smith was being taken.Defendant did not respond.She next tried to walk around Hanna in order to speak with Officer Beltrand.At this point, Hanna grabbed her, threw her against the wall, and wrestled her to the ground.Once she was on the ground, Hanna sat on her, placed a knee on her chest, placed a hand on her face and pushed her face to the ground.

In the meantime, Robert Buranen came to see what was happening because a bystander had informed him that his wife was in trouble.When he approached the officers, he saw defendant Hanna kneeling on top of his wife and he heard his wife crying out for help.Robert Buranen shouted at Hanna to let his wife go.Robert Buranen approached his wife and Hanna, but before he could reach them, officers grabbed him.Robert Buranen asked what was happening, but the officers only responded by telling him to shut up.The defendants proceeded to arrest plaintiffs and take them outside to the police cars.Robert Buranen was placed in an arm bar, and when he reached the patrol car, one of the officers grabbed his hair and slammed his face on the hood.

The defendants ultimately released Smith.Defendant, however, took plaintiffs to the police station where they were charged with assault and obstructing justice.Plaintiffs' trial took place in Municipal Court.Plaintiffs were each represented by a different attorney at the hearing.The defendant police officers were the only witnesses at the hearing; plaintiffs did not testify.The trial followed, and it resulted in the jury acquitting plaintiffs of all charges.

Subsequently, plaintiffs commenced the present action alleging violations of their civil rights in contravention of 42 U.S.C.§ 1983.Plaintiffs have also asserted a number of state tort claims.

DISCUSSION

In order to establish a cause of action based on 42 U.S.C.§ 1983, plaintiffs must show that defendants acted under color of state law and that the defendants' conduct deprived plaintiffs of a right protected by the United States Constitution or federal law.As on-duty police officers, defendants were unquestionably acting under color of state law.Defendants acknowledge that they were acting under color of state law.

Defendants argue, however, that assuming plaintiffs' version of the facts is true, defendants still have not deprived plaintiffs of a federally protected right.

The plaintiffs in the present action are alleging violations of substantive constitutional rights as well as violations of procedural due process.Plaintiffs are claiming that defendants violated their Fourth Amendment right to be arrested only upon probable cause.Plaintiffs can clearly maintain a section 1983 action for being arrested without probable cause.Police officers' use of excessive force is ［also］ conduct actionable under section 1983.

It is further ordered that defendants' motion to dismiss is denied.

CASE ANALYSIS

1.Is this a civil case or a criminal case?

2.How can you tell?

3.Did the facts in this case give rise to a criminal case? If so, who were the parties in that case? Does the decision in the criminal case have any bearing on the outcome of this case?

People v.Lashley

1 Cal.App.4th 938, 2 Cal.Rptr.2d 629 (1991)

OPINION

Defendant Mark Shane Lashley was convicted in a court trial of attempted murder, assault with a firearm, civil rights violations and brandishing a weapon.Defendant was sentenced to state prison for an aggregate term of 14 years and 9 months.

FACTS

Prosecution's Evidence

This sad tale of racial asperity began June 26, 1988, when Terence Goudeau and his three cousins, Dennis, Kelvin, and Trenton Wilson, decided to fish along the shore of Ballona Creek in Marina Del Rey.As they passed an adjacent apartment complex, defendant yelled out, “What kind of fish you gonna catch, black fish?” Goudeau caustically replied that he and his companions, each of whom ［is］ black, were planning to catch “white fish.” Apparently angered by the answer, defendant, who ［is］ white, retorted with several racial epithets.After countering with an obscenity of his own, Goudeau and the others attempted to ignore the slurs but to no avail.Defendant, who had been joined on the balcony by several of his friends, persisted in taunting the group.

Shortly thereafter, one of the defendant's cohorts, Christopher Flores, appeared at the scene and walked toward where the men were fishing.Appearing heavily intoxicated, Flores confronted 12-year-old Trenton Wilson, challenging him to fight.Goudeau, carrying a pocket knife he had been using to cut bait, essentially told Flores that neither he nor Trenton would fight.Noticing the knife, Flores retreated but not before warning the group that he would “show them a real knife.” As he staggered away, both Goudeau and Trenton returned to fishing.

Some five minutes later both Goudeau and Trenton turned toward the apartment building and saw defendant posed on the balcony aiming a .22-caliber rifle in their direction.Before Goudeau could move out of range, however, a shot rang out, striking the upper portion of his left arm and piercing his lung.

Defense Evidence

Testifying for the defense at trial, Flores essentially claimed that he, not Goudeau, had been the victim of an unprovoked and racially motivated attack.When Flores declined a challenge to fight, Goudeau pulled a buck knife from behind his back and made a stabbing motion in the air.Two of the men who had been fishing also drew knives and, along with Goudeau, surrounded Flores, blocking his escape.While attempting to move toward the apartment building, Flores heard a “pop” and then saw the men scatter in the direction of the water.Defendant, along with several other defense witnesses, essentially testified in support of Flores's account of the shooting and the events preceding it.Denying any racial motivation for his actions, defendant maintained that upon seeing Flores threatened at knife point by Goudeau and the others he felt compelled to defend his friend.He insisted, however, that in firing the rifle his intent was not to kill Goudeau but only to wound him.

DISCUSSION

Sufficiency of the Evidence to Support Defendant's Convictions for Civil Rights Violations Defendant's next contention concerns the nature and quantum of evidence required to sustain his convictions for civil rights violations under sections 422.6 and 422.7.

Although the foregoing statutes have yet to be construed by any court of this state, both parties maintain that a conviction under either section requires proof of a specific intent to deprive an individual of the right secured by federal and/or state law.We agree.Both sections are modeled after the federal criminal civil rights statute presently codified in 18 United States Code section 242.The statutes, however, have broader application than the federal law because they apply to private as well as state action.The Supreme Court found that the term “wilfully,” as used in the statute, meant acting with “a purpose to deprive a person of a specific constitutional right made definite by decision or other rule of law.” ［Citation omitted.］

With these principles in mind, we consider defendant's claim that the evidence elicited at trial is insufficient to support any finding of specific intent under either section 422.6 or 422.7.

The right to be free from violence, or the threat of it, is clearly within the purview of sections 422.6 and 422.7, is well established, and is plainly applicable to the facts of this case.The trial court reasonably could find that the defendant's brandishing of the rifle against Trenton Wilson, followed by his shooting of Goudeau, constituted acts of violence and intimidation motivated by racial hatred.

Whether defendant acted with the specific intent to deprive the victims of their right to be free from such attacks was a question of fact that the court obviously resolved against him.Based upon our review of the record we can only conclude that the record supports that determination.

CASE ANALYSIS

1.Is this a civil case or a criminal case? How can you tell?

2.Assume that the Rambeaux case took place in this state.Also assume that the allegations against Rambeaux using unnecessary force are true.Would Rambeaux be guilty of violating the state statutes mentioned in the case? Do you think Rambeaux would be guilty of violating 18 U.S.C.§ 242?

3.How do the state laws involved in this case differ from the state law mentioned in the Coon case?

ETHICAL CHOICES

You work as a paralegal for a sole practitioner, Bryan Anderson, who has a very busy practice.The Hanley case, a criminal action, is set for a pretrial conference at 10:00 A.M.on Tuesday.Unfortunately, the attorney also has a divorce case set for the same time in another courthouse.Your attorney tells you to appear in the divorce court and to introduce yourself and tell the court you are from the Anderson Law Firm.He tells you that if the judge asks if you are an attorney, do not lie about it, but do not volunteer any information either.What should you do?



注释

[1]case at law:A civil action in which one party is seeking money damages.

[2]case in equity:A civil case in which one party is seeking equitable or specific relief, such as specific performance of a contract or an injunction.

[3]indigent:Without funds or assets and therefore unable to afford an attorney.

[4]burden of proof:The necessity of establishing a particular fact or the necessity of going forward with the evidence.

[5]complaint:A document filed in a civil or criminal lawsuit that describes the allegations of the plaintiff and the basis for the lawsuit.

[6]preponderance of the evidence:The amount of proof necessary for most civil cases; more likely than not.

[7]beyond a reasonable doubt:The amount of proof necessary for a conviction in a criminal case.

[8]acquittal:A finding of not guilty in a criminal case.

[9]hung jury:A jury that cannot attain the necessary consensus or majority to reach a verdict.

[10]liable:A finding of responsibility in a civil case.


SEC.6-4 QUASI-CRIMINAL CASES

Some cases have elements of both civil and criminal cases.For example, suppose Dick and Jane divorce.Jane gets custody of the children and Dick is ordered to pay child support for their minor children.Dick intentionally refuses to pay, even though he has the ability to do so.Jane takes him to court on a contempt[1]
 proceeding over the unpaid child support.A contempt proceeding determines whether an individual has willfully violated a court order.This case has elements of both civil and criminal actions.It is a dispute between two private individuals.The state is not a party.The action can be brought by Jane, an individual, through her own attorney.On the other hand, if Dick is found in contempt, he could be sentenced to jail.Thus, he is usually given the right to counsel and, if he is indigent, an attorney will be provided.Cases like this are referred to as quasi-criminal.

Featured Web Site:www.lectlaw.com/ref.html

The U.S.Department of Justice handles both civil and criminal cases.Its Web site describes the different divisions of the department and contains numerous legal documents.

Go Online

1.Describe the different divisions of the Department of Justice and indicate whether the division handles civil cases, criminal cases, or both.

2.Locate and identify by name at least three documents from a civil case and three documents from a criminal case.

Around the World

The International Criminal Court was established to promote the rule of law and ensure that the most serious international crimes do not go unpunished.Read about this court on its Web site at http://www.icc-cpi.int/.Outline the historical events leading to the creation of this court.(Check the link to chronology on the sitemap.)

Chapter Summary

Laws are categorized as either criminal or civil.Criminal laws relate to behavior that is made illegal by society and for which a punishment is prescribed.The punishment often includes fines, jail, or probation.The area of criminal law and criminal procedure is subject to many constitutional requirements, especially the requirement of due process of law.Civil laws relate to private disputes between parties.The rules that govern criminal cases and the rules that govern civil cases differ in such matters as the parties to the action, the courts that have jurisdiction, the right to a jury, the right to an attorney, the burden of proof, the types of verdicts, the possible punishment, and the right to appeal.

Terms to Remember

substantive laws　case at law　beyond a reasonable

procedural laws　case in equity　doubt

statute of limitations　indigent　acquittal

crime　burden of proof　hung jury

ex post facto　complaint　liable

rules of court　preponderance of　contempt

local rules of court　the evidence

Questions for Review

1.Where are substantive criminal laws found?

2.What effect does the U.S.Constitution have on the rules of criminal procedure?

3.Define the role of case law in substantive criminal law and in substantive civil law.

4.Who are the parties to a criminal case?

5.If the same factual situation results in both a criminal case and a civil case, what will be the differences with regard to the parties to the lawsuit, the courts having jurisdiction, the right to a jury, the right to an attorney, the burden of proof, the types of verdicts, the possible punishment, and the right to appeal?

Questions for Analysis

1.Compare the two code sections at the beginning of this chapter, 18 U.S.C.§ 242 and 42 U.S.C.§ 1983.Which is a criminal statute and which is a civil statute? Are they equally specific as to the conduct that is forbidden? Are they equally specific as to the punishment that can be imposed? Which is less specific in this area?

2.The following are documents in connection with the Rambeaux cases.Indicate whether each document belongs in the civil file or the criminal file.

a.A letter from the prosecutor's office requesting copies of statements of any witnesses whom Rambeaux plans to call at trial

b.A request for trial signed by the attorney for Jaime Martinez

c.Copies of medical bills from Martinez

d.A document entitled “Complaint for Damages”

e.A copy of a jury instruction entitled “Reasonable Doubt Defined”

f.A legal memorandum comparing sentencing under state battery statutes with state civil rights violations

3.Consider the Rambeaux criminal and civil cases.Identify the following for the Rambeaux criminal case.

a.Parties (plaintiff and defendant)

b.Possible punishment should Rambeaux be found guilty

c.Who could appeal the case

Do the same for the civil case.

4.Review the Ethical Choices boxes in this chapter.Which NALA and/or NFPA rules or guidelines apply to the situations? Review your state's ethical rules.(Hint: Go to http://www.nala.org/ and find a link.) Which of those rules apply?

Assignments andProjects



1.Read your local newspaper for one week.Make a list of all legal cases reported.Indicate whether they are civil or criminal cases.


2.Access the Web site http://www.thesmokinggun.com/.Find examples of three civil cases and three criminal cases.

Skills Assessment

Keeping track of important “due” dates, or calendaring, is an important skill in a law office.Test your skills in this area with the following assignment: Complete the first activity under Assignments and Projects listed on the previous page.Turn in the assignment in three weeks without being reminded by your instructor.



注释

[1]contempt:Willful disregard of a court order.


CHAPTER 7　BUSINESS PRACTICE:CONTRACT, PROPERTY, AND EMPLOYMENT LAW

7-1 Introduction

7-2 Contract Law

7-3 Real Property Law

7-4 Intellectual Property Law



7-5 Employment Law
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CHAPTER OBJECTIVES

When you complete this chapter you should be able to

1.Outline the elements required for the formation of a contract.

2.Explain the purpose of the U.C.C.in contract law.

3.Explain common contract concepts including the Statute of Frauds, the parol evidence rule, quasi contract, and promissory estoppel.

4.List some of the remedies for breach of contract.

5.Distinguish real property from personal property.

6.Identify types of ownership and non-ownership interests in real property.

7.Describe the nature of landlord/tenant law.

8.Explain the nature of intellectual property.

9.List the procedures for protecting various types of intellectual property.

10.Explain the general nature of employment law.

CASE FILE: THE KERSCH MATTER

Brian Kersch developed a new computer chip.He believes that this chip will be widely used by computer manufacturers.In fact, he is now negotiating with two large computer companies that want to use his product.He is concerned about several matters.First, he wants to protect his design against “copycats.” Second, he needs written agreements with the computer companies detailing their terms.He also needs to either lease or purchase a building for his business.Finally, he will be hiring various employees and needs to know his rights and obligations as an employer.


SEC.7-1 INTRODUCTION

Not all types of law practice involve court proceedings.In fact, much of the work done by lawyers relates to handling business matters for clients.This includes incorporating businesses, drafting partnership agreements, and negotiating sales of property or commercial leases.This type of work is often referred to as transactional work.One area of law that affects all of these tasks is contract law.Partnership agreements, real estate sales agreements, leases, and licensing agreements are all types of contracts.Contract law, however, is not limited to business matters.It also relates to personal matters. Contemplating marriage often enter into premarital agreements, and parties going through divorce proceedings may settle their disputes in a marital settlement agreement.Both of these documents are contracts.In the case file at the beginning of this chapter you see how different areas of law often overlap and affect individuals engaged in business.A law firm representing Brian Kersch must deal with issues of contract law, real property law, intellectual property law, and employment law.In this chapter you are introduced to some of the more common concepts of these areas of law.


SEC.7-2 CONTRACT LAW

Laws regarding contracts, or agreements between parties, are among the oldest laws.These laws originated and developed through English common law; many present-day rules are the same as they were years ago.Today contract law is found in state and federal statutes and cases.Although basic contract law remains constant, modern business transactions and practices, particularly contracts for the sale of goods, required changes in order to address contemporary problems.Contracts for the sale of goods are generally regulated by state laws patterned after the Uniform Commercial Code (U.C.C.)[1]
 and are intended to reflect the way businesses deal with one another in the marketplace.Because individual states patterned their laws after the same uniform law, businesses can deal with one another across state lines with relative certainty about the law.(Uniform codes or rules are rules suggested by legal experts.To become the law of any state the uniform code must be enacted by the legislature.) The U.C.C.can be found on the Internet at www.law.cornell.edu/ucc/ucc.table.html.

Contracts for the sale of goods are not the only types of contracts subject to special legislation.State and federal laws regulate many consumer contracts, especially in areas subject to fraudulent or abusive practices.For example, special laws regulate contracts for extending credit, home solicitation, automated payment, home improvement, and health studios.In spite of special legislative enactments, certain well-established contract principles still exist.

FORMATION OF CONTRACTS

A contract is an agreement between two or more persons that is enforceable by law.An enforceable contract generally requires four elements: mutual consent, consideration, capable parties, and legal subject matter.

▼ Mutual consent—The agreement usually arises when one party, the offeror, makes an offer to enter into a contract and that offer is accepted in a timely manner by the offeree.This agreement can be express or it can be implied by the conduct of the parties.

▼ Consideration—All contracts must be supported by consideration.Loosely translated, this means you cannot get something for nothing.Each party to the contract must give up something.For example, take the most simple contract.A consumer goes into a store to buy merchandise.The consumer gives money (the purchase price) for the item.The store gives the item for the money.In this situation the parties exchanged items of value.In many contracts, however, the consideration for the contract is the promise to do something, rather than the act itself.For example, if Mulcahy and Gates agree that Mulcahy will sell his house to Gates for $100,000, and Gates agrees to pay that sum, a contract is created even before the money is paid or the house is transferred.The promises are the consideration and each promise is the consideration for the other promise.Where both parties make promises, the contract is referred to as a bilateral contract[2]
 . When a promise lacks consideration, the result is a gift.For example, Baker promises to give Martinez $100,000 and Martinez makes no promise in return.This is a promise to make a gift.A promise to make a gift is normally not an enforceable contract.

▼ Capable parties—Contracting parties are generally required to be adults of sound mind or mentally capable.With some exceptions, children lack contractual capacity.The age at which a person achieves contractual capacity depends on the age of majority determined by the state.Some contracts by minors, however, are enforceable.These include contracts for the purchase of necessities of life (assuming that the parents are not providing these necessities), and contracts of emancipated minors.

Mental capacity or sound mind requires that individuals understand the nature of their actions.Lack of mental capacity to enter into contracts need not be permanent; it can be temporary, such as with an individual who is too drunk to know what he or she is doing.

Contracts by those who lack contractual capacity either because they are minors or lack mental capacity are usually voidable contracts.A voidable contract is one that is enforceable until the parties lacking capacity, or their representative, act to disaffirm or rescind[3]
 the contract.In some instances, contracts by incapacitated individuals are void.A void contract is one that is never enforceable.Contracts by individuals who have been adjudicated (judged by a court) to be insane or incapacitated are usually void.

▼ Legal subject matter—No court will enforce a contract between parties where the subject matter of the contract is illegal.For example, if two people enter into a contract to form a partnership to run a gambling hall in a state where gambling is illegal, such a contract is not enforceable.Sometimes, a court takes this further and refuses to enforce contracts that it believes are against public policy.Public policy is a difficult concept to define even by the courts, but it does relate to a public sense of morality.

The enforceability of a contract meeting the four basic requirements is affected by other legal principles.Some of the more common of these follow.

Statute of Frauds

Unless some special rule exists, oral contracts are enforceable.One rule requiring a writing, which stems from English common law, is known as the Statute of Frauds[4]
 .This rule lists several types of contracts that must be evidenced by something in writing.These include contracts that cannot be performed within one year, contracts for the sale of real property, contracts in contemplation of marriage, and contracts that cannot be performed within the lifetime of the promisor.While the Statute of Frauds requires that these contracts be evidenced by a writing, it does not require a formal written contract signed by both parties.The Statute of Frauds requires a written memorandum of the essential terms signed by the party to be charged.(The party to be charged would be the defendant in any lawsuit, that is, the party who is claimed to have breached the contract.) A written memorandum can consist of any type of writing (handwritten or printed).It can be a letter or a note.It must contain a sufficient description of the agreement so that a court could enforce it.Finally, it need not be signed by both parties, only the party to be charged.

A POINT TO REMEMBER

In adopting the English common-law Statute of Frauds, state legislatures may have changed the types of contracts included or the details of any writings required.It is important that you check your state law to see how the Statute of Frauds applies in your state.

Special Legislative Requirements

Both federal and state laws regulate certain types of contracts, often dealing with consumer rights.These laws usually require that the contract be in writing and, unlike the Statute of Frauds, contain very specific requirements for the writing.A memorandum containing the essential terms does not meet these requirements.Additionally, these statutes frequently give the consumer a right to rescind or reject the contract within a certain time frame (usually three days).

Parol Evidence Rule

At times, parties agree that a contract was formed but disagree about the terms of that agreement.The parol evidence rule[5]
 limits the types of evidence that can be used to prove the terms of the agreement.This rule provides that if the parties have a written agreement that is intended to be a complete expression of their agreement, then written or oral evidence of prior or contemporaneous agreements is not admissible.Evidence of subsequent changes to the agreement is admissible.In part, this rule exists to give certainty to written agreements and to eliminate some of the complications that could arise when there has been a great deal of negotiation and changes in terms prior to the agreement.In order to make certain that the parol evidence rule applies, many contracts contain a provision stating that “this contract is intended to be a full and complete statement of the agreement of the parties.” This type of clause is referred to as an integration clause[6]
 .

Quasi Contract

Quasi contract[7]
 is a legal doctrine that allows the court to treat a certain situation as if a contract exists, even when one of the elements to the formation of the contract may be missing (usually the mutual assent).This is based on an equitable principle that under the circumstances the contract should exist because if it does not, one party will unjustly benefit or be “unjustly enriched.” For example, suppose Summers purchases a television set from Evans Electronics and Evans is to deliver the television.When it is delivered, the store makes a mistake and leaves it with Summers's neighbor, Yardly.When the error is discovered, Yardly refuses to allow the store to pick up the television.Even though Yardly never agreed to pay for the set, the law will treat this situation as if a contract does exist and require Yardly to pay for the television if he wants to keep it.(Sometimes, quasi contracts are also called implied-in-law contracts.) In this situation, it is important that the television set was delivered in error.If a merchant intentionally sends unsolicited merchandise to a consumer, the consumer will probably not be required to pay for it.Some state laws give consumers the right to keep such merchandise without requiring any payment.

Promissory Estoppel/Detrimental Reliance

As mentioned earlier, a promise to make a gift does not normally create an enforceable promise or a contract.As with most legal principles, however, exceptions exist.Suppose, for example, that Byers, a noted philanthropist, promises to donate $1 million to the Centerville Paralegal School for a computer laboratory to be named in honor of his mother.He sends a check for $100,000, promising the remainder in 60 days.In reliance on this promise, the school signs a binding contract with a general contractor to begin construction.The cost of the project will be $1 million.After work begins Byers notifies the school that he will not donate any more than the $100,000 already given.Because the school justifiably relied on the promise to its detriment, the promisor may be estopped from reneging on the promise to make the gift.The promise may be enforceable.This concept is known as either promissory estoppel or detrimental reliance.

A POINT TO REMEMBER

To determine whether a valid enforceable contract exists, check state statutes and case law.Because different types of contracts are governed by different laws, you must first identify the type of contract involved so that you check the appropriate law.

PERFORMANCE OF CONTRACTS

Breach of Contract

Once an enforceable contract is created, each party to the contract is obligated to perform something.The performance may include such tasks as delivery or sale of merchandise, performance of work, or payment of money.When parties fail to perform their promises or fail to perform them in a satisfactory manner, then a breach of contract[8]
 occurs.When a breach occurs, the nonbreaching party has various remedies.

The most common remedy is money damages to compensate for any loss sustained.In addition to money damages, the nonbreaching party might also seek a court order requiring the breaching party to perform his or her promise.Such a remedy is known as specific performance[9]
 .For example, suppose Delia and Young enter into a contract in which Delia agrees to sell to Young a home, and Young agrees to buy the home for a purchase price of $100,000.When the transfer is to take place, Delia backs out and refuses to sell the home.At the time when performance was to take place, assume that the value of the house has increased to $105,000.Young has various remedies.Young can claim money damages for the loss.This would include the difference between the contract price and the fair market value at the time the home was to be transferred—in this case,$5,000.There might also be other incidental damages or losses.Young has another remedy, however.Young could seek a court order requiring Delia to sell the home under the agreed-upon terms.

The Uniform Commercial Code

A special problem regarding nonperformance or unsatisfactory performance arises under contracts that are regulated by the Uniform Commercial Code (U.C.C.).Under the U.C.C., contracts for the sale of goods often contain an implied promise that the goods are of a certain quality and not defective.This is known as an implied warranty of merchantability.Contracts for the sale of goods also are subject to an implied warranty or promise that the goods are suitable for the specific purpose for which they are bought.This is known as the implied warranty of fitness for particular use.This warranty applies when the seller knows the specific purpose for which the goods are purchased.Because these are implied warranties, they are not stated in the contract.Nevertheless, if the implied promise applies, a party may seek damages when the goods do not meet a certain standard of quality.The case of Keith v.Buchannan, which follows, illustrates some of these concepts.

Keith v.Buchannan

173 Cal.App.3d 13, 220 Cal.Rptr.392 (1985)

This is an action based on breach of express and implied warranties arising out of the purchase of a yacht by plaintiff.Plaintiff purchased a boat intended to be used for long distances on the ocean.In purchasing the vessel, plaintiff stated that he relied on representations made by the sales representative and representations contained in printed literature that the boat would be seaworthy for such use.Plaintiff had a friend who was involved in a boat-building enterprise inspect the vessel before it was purchased.The trial court found that the written statements in the brochure were opinions and therefore no express warranty was created.It also found that no implied warranty of fitness was created because plaintiff relied on his own experts.

The appellate court discusses the law of express and implied warranties as found in the Uniform Commercial Code (as adopted in California).Under the U.C.C., express warranties are created by any affirmation of fact relating to the goods that becomes part of the basis of the bargain and any description of the goods that is made part of the basis of the bargain.The court finds that statements found in a brochure can create express warranties.In this case, the vessel purchased was described in the brochure as a “picture of sure-footed seaworthiness” and a “carefully well-equipped and very seaworthy vessel.” Furthermore, seller was aware that appellant was looking for a vessel sufficient for long-distance oceangoing cruises.The statements were statements of fact.The court also discusses what the “part of the basis of the bargain” test means.The court states that a buyer need not show that he would not have entered into the agreement without the warranty or even that it was a dominant factor.It only needs to be part of the basis or merely a factor or consideration inducing the buyer to enter into the bargain.The facts in this case indicate that it was a factor.

As to the issue of implied warranty of fitness, the court points out that the main issue is whether the buyer relies on the skill and judgment of the seller.In this case, the buyer relied on his own expert.The trial court's judgment regarding express warranty was reversed.The finding on implied warranty was affirmed.The following is an excerpt from the court's actual opinion.

OPINION

This breach of warranty case is before this court after the trial court granted defendants' motion for judgment at the close of plaintiff's case during the trial proceedings.

STATEMENT OF FACTS

Plaintiff, Brian Keith, purchased a sailboat from defendants in November 1978 for a total purchase price of $75,610.Even though plaintiff belonged to the Waikiki Yacht Club, had attended a sailing school, had joined the Coast Guard Auxiliary, and had sailed on many yachts in order to ascertain his preferences, he had not previously owned a yacht.He attended a boat show in Long Beach during October 1978 and looked at a number of boats, speaking to sales representatives and obtaining advertising literature.In the literature, the sailboat which is the subject of this action, called an “Island Trader 41,” was described as a seaworthy vessel.In one sales brochure, this vessel is described as “a picture of sure-footed seaworthiness.” In another, it is called “a carefully well-equipped, and very seaworthy live aboard vessel.” Plaintiff testified he relied on representations in the sales brochures in regard to the purchase.Plaintiff and a sales representative also discussed plaintiff's desire for a boat which was ocean-going and would cruise long distances.

Plaintiff asked his friend, Buddy Ebsen, who was involved in a boat-building enterprise, to inspect the boat.Mr.Ebsen and one of his associates, both of whom had extensive experience with sailboats, observed the boat and advised plaintiff that the vessel would suit his stated needs.A deposit was paid on the boat, a purchase contract was entered into, and optional accessories for the boat were ordered.After delivery of the vessel, a dispute arose in regard to its seaworthiness.

Plaintiff filed the instant lawsuit alleging causes of action in breach of express warranty and breach of implied warranty.The ［trial］ court found that no express warranty was established by the evidence.It found that the written statements produced at trial were opinions or commendation of the vessel.The court further found that no implied warranty of fitness was created because the plaintiff did not rely on the skill and judgment of defendants to select and furnish a suitable vessel, but had rather relied on his own experts in selecting the vessel.

DISCUSSION

Ⅰ.EXPRESS WARRANTY

California Uniform Commercial Code section 2313 provides that express warranties are created by (1) any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain, and (2) any description of the goods which is made part of the basis of the bargain.Formal words such as “warranty” or “guarantee” are not required to make a warranty, but the seller's affirmation of the value of the goods or an expression of opinion or commendation of the goods does not create an express warranty.

California Uniform Commercial Code section 2313, regarding express warranties, was enacted in 1963 and consists of the official text of Uniform Commercial Code section 2313 without change.In deciding whether a statement made by a seller constitutes an express warranty under this provision, the court must deal with three fundamental issues.First, the court must determine whether the seller's statement constitutes an “affirmation of fact or promise” or “description of the goods” under California Uniform Commercial Code section 2313, subdivision (1)(a) or (b) or whether it is rather“merely the seller's opinion or commendation of the goods” under section 2313, subdivision (2).Second, assuming the court finds the language used susceptible to creation of a warranty, it must then be determined whether the statement was “part of the basis of the bargain.” Third, the court must determine whether the warranty was breached.

A warranty relates to the title, character, quality, identity, or condition of the goods.The purpose of the law of warranty is to determine what it is that the seller has in essence agreed to sell.A.Affirmation of Fact, Promise or Description versus Statement of Opinion, Commendation or Value

The determination as to whether a particular statement is an expression of opinion or an affirmation of a fact is often difficult, and frequently is dependent upon the facts and circumstances existing at the time the statement is made.Recent decisions have evidenced a trend toward narrowing the scope of representations which are considered opinion, sometimes referred to as “puffing” or “sales talk,” resulting in an expansion of the liability that flows from broad statements of manufacturers or retailers as to the quality of their products.Courts have liberally construed affirmations of quality made by sellers in favor of injured consumers.

Statements made by a seller during the course of negotiation over a contract are presumptively affirmations of fact unless it can be demonstrated that the buyer could only have reasonably considered the statement as a statement of the seller's opinion.Several factors tend to indicate an opinion statement.These are (1) a lack of specificity in the statement made, (2) a statement that is made in an equivocal manner, or (3) a statement which reveals that the goods are experimental in nature.

It is clear that statements made by a manufacturer or retailer in an advertising brochure which is disseminated to the consuming public in order to induce sales can create express warranties.In the instant case, the vessel purchased was described in a sales brochure as “a picture of sure-footed seaworthiness” and “a carefully wellequipped and very seaworthy vessel.” The seller's representative was aware that appellant was looking for a vessel sufficient for long-distance ocean-going cruises.The statements in the brochure are specific and unequivocal in asserting that the vessel is seaworthy.Nothing in the negotiation indicates that the vessel is experimental in nature.The representations regarding seaworthiness made in sales brochures regarding the Island Trader 41 were affirmations of fact relating to the quality or condition of the vessel.B.“Part of the Basis of the Bargain” Test

Under former provisions of the law, a purchaser was required to prove that he or she acted in reliance upon representations made by the seller.California Uniform Commercial Code section 2313 indicates only that the seller's statement must become “part of the basis of the bargain.” According to official comment 3 to this Uniform Commercial Code provision, “no particular reliance need be shown in order to weave ［the seller's affirmations of fact］ into the fabric of the agreement.Rather, any fact, which is to take such affirmations, once made, out of the agreement requires clear affirmative proof.”

A buyer need not show that he would not have entered into the agreement absent the warranty or even that it was a dominant factor inducing the agreement.The representation need only be part of the basis of the bargain, or merely a factor or consideration inducing the buyer to enter into the bargain.

Where a buyer inspects the goods before purchase, he may be deemed to have waived the seller's express warranties.But, an examination or inspection by the buyer of the goods does not necessarily discharge the seller from an express warranty if the defect was not actually discovered and waived.

Appellant's inspection of the boat by his own experts does not constitute a waiver of the express warranty of seaworthiness.Prior to the making of the contract, appellant had experienced boat builders observe the boat, but there was no testing of the vessel in the water.Such a warranty (seaworthiness) necessarily relates to the time when the vessel has been put to sea and has been shown to be reasonably fit and adequate in material, construction, and equipment for its intended purposes.

In this case, appellant was aware of the representations regarding seaworthiness by the seller prior to contracting.He also had expressed to the seller's representative his desire for a long-distance ocean-going vessel.Although he had other experts inspect the vessel, the inspection was limited and would not have indicated whether or not the vessel was seaworthy.It is clear that the seller has not overcome the presumption that the representations regarding seaworthiness were part of the basis of this bargain.

Ⅱ.IMPLIED WARRANTY

Appellant also claimed breach of the implied warranty of fitness for a particular purpose in regard to the sale of the subject vessel.An implied warranty of fitness for a particular purpose arises when “seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller's skill or judgment to select or furnish suitable goods,” which are fit for such purpose.An implied warranty of fitness for a particular purpose arises only where (1) the purchaser at the time of contracting intends to use the goods for a particular purpose, (2) the seller at the time of contracting has reason to know of this particular purpose, (3) the buyer relies on the seller's skill or judgment to select or furnish goods suitable for the particular purpose, and (4) the seller at the time of contracting has reason to know that the buyer is relying on such skill and judgment.

The reliance elements are important to the consideration of whether an implied warranty of fitness for a particular purpose exists.The major question in determining the existence of an implied warranty of fitness for a particular purpose is the reliance by the buyer upon the skill and judgment of the seller to select an article suitable for his needs.

The trial court found that the plaintiff did not rely on the skill and judgment of the defendants to select a suitable vessel, but that he rather relied on his own experts.A review of the record reveals ample evidence to support the trial court's finding.Appellant had extensive experience with sailboats at the time of the subject purchase.He looked at a number of different vessels, reviewed their advertising literature, and focused on the Island Trader 41 as the object of his intended purchase.He also had friends look at the boat before making the final decision to purchase.The trial court's finding that the buyer did not rely on the skill or judgment of the seller in the selection of the vessel in question is supported by substantial evidence.

The trial court's judgment that no express warranty existed in this matter is reversed.The trial court's judgment is affirmed in all other respects.

CASE ANALYSIS

1.Why does this case depend on the Uniform Commercial Code and not general contract law?

2.Does a careful shopper risk the loss of warranties?

3.What is the difference between an express warranty and an implied warranty?

Unenforceable Contracts

Sometimes when parties fail to perform promises under a contract, they claim that the contract is not enforceable or is voidable.For example, suppose Clark and Dreyer agree that Dreyer will purchase Clark's stereo for $1,000, and Dreyer gives Clark a $100 down payment.Dreyer, however, is sixteen years old.Dreyer then refuses to go through with the sale and wants the $100 back.If Dreyer were an adult, Dreyer would be held to the promise.Dreyer would be obligated to purchase the stereo for the agreed-upon price or would be liable for damages.Because Dreyer is a minor, however, Dreyer has the right to disaffirm the contract and to be reimbursed for any amounts already paid.To disaffirm the contract, Dreyer could rescind the contract.To recover the down payment, Dreyer has the remedy known as restitution[10]
 .

Traditionally, remedies relating to nonperformance of a contract are sought by filing an appropriate lawsuit in court.However, more and more, parties are choosing to reject court proceedings in favor of arbitration[11]
 .If both parties to a contract agree, any dispute can be resolved through an arbitration proceeding rather than a court proceeding.In fact, many contracts contain provisions that in the event of a dispute, the contract will be settled through an arbitration proceeding.However, briefly, arbitration involves an out-of-court hearing before a neutral third party selected by the disputing parties.The neutral third party, known as an arbitrator, listens to both sides and makes a decision.In contract arbitration hearings, the decision is usually binding.

ASSIGNMENT OF CONTRACT RIGHTS

Occasionally after parties enter into a contract, they want to transfer their rights or obligations under the contract.A transfer of one's rights under a contract is known as an assignment[12]
 .Consider the following situation.Suppose Reese sells an automobile to Noonan for $5,000 with an agreement that Noonan will pay Reese the sum of $500 per month until paid in full.Noonan fails to make three payments and Reese turns the matter over to a collection agency.In this case an assignment has been made.Reese, the assignor[13]
 , assigned or transferred the right to receive payment to the collection agency, the assignee[14]
 .Once Noonan is informed of this assignment, Noonan is obligated to make payment to the collection agency.A common example of an assignment is the situation in which a party to a contract is not paid money due him or her under the contract and then turns the matter over to a collection agency.

Occasionally, a party to a contract attempts to transfer his or her obligations under a contract.This is known as a delegation[15]
 of duties.For example, suppose that in the situation between Reese and Noonan, Noonan is owed $5,000 by Jeffers, and Noonan instructs Jeffers to pay the money to Reese.In such a case, Noonan has delegated the obligation to pay to Jeffers.Generally, the law allows parties to delegate their duties subject to certain restrictions.First, parties cannot delegate duties under contracts that call for their personal services if the transfer changes the basic agreement of the parties.For example, if a party hired a noted artist to do a portrait, that artist can not delegate the duty to paint the portrait to another painter.This greatly changes the original agreement.Also, even if obligations or duties are delegated, the original promis or remains liable under the original contract unless specifically released from liability by the other party.
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注释

[1]Uniform Commercial Code:A uniform set of laws dealing with contracts for the sale of goods; adopted by most states.

[2]bilateral contract:A contract in which both parties have made promises to perform.

[3]rescind:To undo a contract, usually when the contract is voidable

[4]Statute of Frauds:A law based on English common law requiring certain types of contracts to be evidenced by a writing.

[5]parol evidence rule:A rule of contract law stating that when parties have put their agreement in writing,evidence of prior or contemporaneous statements regarding the agreement are not admissible if a dispute arises and the parties go to trial.

[6]integration clause:A clause in a contract that indicates that the contract is meant to embody all of the terms of the parties' agreement.

[7]quasi contract:A contract imposed by law;a transaction that will be treated as a valid contract even though one or more elements may be missing,because it is the equitable thing to do.

[8]breach of contract:The failure of one party to a contract to perform his or her obligations under the Contract.

[9]specific performance:A court order requiring oneparty to fulfill his or her obligations under a contract.

[10]restitution:To make restitution is to return consideration that was given.

[11]arbitration:An out-of-court hearing before a neutral party who listens to two or more disputing parties and renders a decision resolving the Dispute.

[12]assignment:The transfer of one's rights under a contract.

[13]assignor:The person who makes a transfer or assignment of rights under a contract

[14]assignee:The person to whom a transfer or assignment is made.

[15]delegation:The transfer of obligations under a contract.


SEC.7-3 REAL PROPERTY LAW

In business transactions, many situations involve both contract law and real property law.For example, if a transfer of real property is to take place, the parties usually execute a document called a contract of sale setting out the terms and conditions of the transfer.In landlord/tenant law, an important area of real property law, leases and rental agreements involve both contract and real property issues.Like contract law, real property law has its origins in early English common law.Today, the law is found in state statutes or codes and case law.Property is classified as real property or personal property.Real property[1]
 is land and anything that is permanently attached to or growing on the land.Personal property is property that is movable.For example, a tree is considered real property while it is growing in the ground.However, if it is cut down, it becomes movable and thus becomes personal property.

Real property law, as the name suggests, deals with issues surrounding real property, such as ownership of real estate, transfer of ownership and non-ownership interests in land.It can also deal with such issues as zoning and use.An important area of real property law deals with the landlord/tenant relationship.

OWNERSHIP INTERESTS IN REAL PROPERTY

An outright ownership of a parcel of real estate is known as ownership in fee simple[2]
 .An ownership in fee simple allows the owner complete power over the property and is the most common type of ownership.A lesser ownership interest is a life estate[3]
 . A life estate gives the holder the right to use the property during the lifetime of the holder or some other individual.Sometimes this is used as an estate planning device.Ownership of real estate is fairly simple when only one person holds title.Where more than one has an ownership interest, other legal issues develop.Many of these legal issues are determined by the way in which the owners hold title to the property.The most common ways of holding title are as joint tenants, as tenants in common, and, in community property states, as community property.In each of these forms of joint ownership, the joint owners have an undivided interest in the real estate.This means they all have a say in how the entire piece of property is to be used and they all have equal rights to possess all of the property.

The key feature of joint tenancy[4]
 is the right of survivorship.That is, if one joint tenant dies, the remaining joint tenant or tenants inherit the property.Generally, this cannot be changed by a will.With tenants in common[5]
 , no right of survivorship exists; if one tenant in common dies, the property passes to the tenant's heirs.Community property[6]
 is a method of holding property between spouses in a community property state.Although one spouse is free to leave his or her share of the property to anyone in a will, if no will exists, the surviving spouse will inherit.In non-community property states a married couple sometimes holds title as tenants by the entirety[7]
 .In addition to these differences, the manner of holding title to real estate may affect the tax basis of the property, should one tenant die.

Regardless of how title is held to real property, title is usually manifested by a deed[8]
 , which is a document that describes the property and lists the owners.The description found in a deed is called the legal description of the property and might look something like the following:

LOT 182, TRACT NO.6215 THE RIOS RANCH UNIT NO.2,

FILED AUGUST 1, 1986 IN BOOK 467 OF MAPS,

AT PAGE(S) 9, 10, AND 11,SANTA

CLARA COUNTY RECORDS.

This deed is recorded, usually in the county where the property is located.When recorded, the deed puts everyone on notice regarding ownership of the property, gives protection to the listed owners, and prevents an original owner from conveying property more than once.If title to real estate is in dispute, the court looks to the recorded deeds to see who was the earliest to record.While this does not always determine ownership, it is important evidence.

Transfer of Ownership

Deeds do more than indicate who owns a parcel of property.They are also the documents used to accomplish a legal transfer of property.Different kinds of deeds can be used, each one carrying with it different implied warranties regarding the title conveyed.Not all types of deeds are used in all states.The most common types of deeds are warranty deeds, grant deeds, and quitclaim deeds.In a warranty deed[9]
 , the grantor guarantees title to the property.In a grant deed[10]
 , the grantor represents that he or she has not previously transferred the property.In a quitclaim deed[11]
 , the grantor makes no representation regarding title.

While transfer of property is accomplished by signing and delivering a deed to the buyer or grantee, in order to protect the new owner the deed should be recorded to create a public record reflecting the transfer of ownership.Title companies search this record when checking a piece of property.
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NON-OWNERSHIP INTERESTS IN REAL PROPERTY

Not all interests in real property involve ownership.A person may have the right to use property that is owned by another, a right referred to as an easement[12]
 .For example, if Morgan owns property that can only be accessed by passing over property owned by Sanchez, Morgan probably has the right to travel across Sanchez's property.Morgan has a limited right to use Sanchez's property.Other examples of easements are the utility or cable lines that run across property.The utility and cable companies have the right to use someone else's property for their equipment.

A second type of non-ownership interest is a lien or mortgage[13]
 .A lien or mortgage secures a debt owed to a person by a landowner.As long as the property owner pays the debt, the creditor has no claim to the property.However, if the debtor/landowner fails to pay the debt, the creditor can eventually have the property sold and the debt paid from the proceeds of the sale.This is known as foreclosure[14]
 .In some states, a lien is evidenced by a recorded document known as a deed of trust[15]
 .However evidenced, notice of the lien or mortgage must be recorded to protect the creditor should the landowner decide to sell the property or borrow more money against the property.Often a landowner will owe several debts that are secured by the property.In such cases, the creditors have priority according to the dates their liens were recorded.

A third type of non-ownership interest in real property is a tenancy[16]
 .A tenancy creates the right of an individual (the tenant) to occupy premises owned by another (the landlord) for a period of time.This type of interest is regulated by an area of real estate law known as landlord/tenant law.Because a large portion of society rents or leases property, either for personal use or business use, this important area of law is practiced by many lawyers.

LANDLORD/TENANT LAW

One of the most important areas of real estate law is the law that governs the relationship between landlords and tenants.Tenants have the right to occupy premises owned by the landlord under an agreement.This agreement can give the tenant the right to occupy the premises for an indefinite amount of time.In such a case, the tenancy is usually referred to as a month-to-month tenancy.Normally this type of tenancy continues until either party gives the other thirty days' notice that he or she intends to terminate the tenancy.Such a tenancy agreement need not be in writing, but, of course, many problems are avoided if it is.This type of agreement is referred to as a rental agreement.Rather than being for an indefinite time, a rental agreement can be for a specified amount of time.Such an agreement is called a lease[17]
 .Whether a lease must be in writing depends on state law and usually depends on the length of time of the lease.Under the English common-law Statute of Frauds, leases for more than one year had to be in writing; those for under a year could be oral.

At common law, the parties were free to determine the terms of their rental agreements, especially those specifying rent.Today, these terms may be subject to local rent control ordinances as well as anti-discrimination laws.Some local governments impose restrictions on rent increases and evictions.Both state and federal laws prohibit discriminatory practices by landlords.The U.S.Department of Housing and Urban Development has extensive information for landlords and tenants on its Web site(www.hud.gov).The department also investigates claims of discrimination.Figure 7-1 is an example of the form for filing such a complaint.

The termination of the tenancy arrangement is regulated by state laws and if proper procedures are not followed, serious legal problems can result.Before either side decides to end the tenancy , that party must consult these laws as well as the rental agreement or lease.If one side acts to end the relationship contrary to the provisions of the agreement, it has breached the contract and is liable for damages.Landlords must be particularly careful in evicting a tenant.They can not use “self-help” measures.Changing locks on doors or moving out a tenant's belongings subjects the landlord to severe penalties.If a tenant fails to move out of the premises voluntarily, the landlord must file a lawsuit in court, sometimes called an unlawful detainer[18]
 action, in order to evict the tenant.
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ETHICAL CHOICES

A friend of yours, who is a paralegal, asked you to come and work with her.She owns and operates Paralegal Eviction Services, a company that helps landlords evict tenants.The firm employs no attorneys.You do not enjoy your present job in a law office and would like to find another job.Your friend offered you a partnership interest in the business.What should you do?



注释

[1]real property:Land, including anything affixed to the land or growing upon the land.

[2]fee simple:Outright ownership of land.

[3]life estate:The right to use real property for the term of someone's life.

[4]joint tenancy:Co-ownership of property characterized by a right of survivorship.

[5]tenants in common:A term that describes co-ownership of property carrying no right of survivorship.

[6]community property:Property owned jointly by married persons; not all states recognize community property.

[7]tenants by the entirety:Property owned jointly by married persons in non-community property states.

[8]deed:A document that evidences title to real property; it is also used to convey property.

[9]warranty deed:A type of deed used in some states that implies certain guarantees regarding title.

[10]grant deed:A type of deed used in some states that implies certain representations regarding title.

[11]quitclaim deed:A deed that implies no representations or warranties regarding title.

[12]easement:The right to a limited use of a portion of another's property.

[13]mortgage:An encumbrance against real property.

[14]foreclosure:A legal proceeding involving the sale of encumbered or mortgaged property when the owner fails to pay the debt.

[15]deed of trust:A document that evidences a debt secured by real property.

[16]tenancy:The right to use another's property for a limited time.

[17]lease:An agreement between an owner of property and another in which the owner of the property gives the other person the right to use the property for a set period of time.

[18]unlawful detainer:A lawsuit to evict a tenant.


SEC.7-4 INTELLECTUAL PROPERTY LAW

A type of property having great importance in today's commercial environment is intellectual property[1]
 .Intellectual property consists of the result of one's thoughts, ideas, or inventions.It is not the thought or idea itself, but the result, such as a book or a computer chip.Intellectual property law deals with obtaining protection for one's work, licensing others to use one's work, and enforcing one's rights.Obtaining protection for intellectual property often includes registration with the proper government agency.Licensing one's work involves negotiating and drafting contracts.Enforcing one's rights often means filing a lawsuit known as an infringement[2]
 action.Intellectual property law includes the law that relates to copyrights, patents, trademarks, and trade secrets.This area of law has grown and developed in the technology age.However, the need for such law was recognized by the drafters of the Constitution, who gave Congress the right to legislate “To promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries” (Art.I §8).

COPYRIGHT LAW

Copyright Protection

Copyright is a method of protecting “original works of authorship” against misappropriation.Materials that can be copyrighted include literary, dramatic, musical, artistic, and certain other intellectual works.Included in literary material is computer software.Included in dramatic works are movies and plays.Included in musical works are records, tapes, and compact discs.Copyright protection is available to both published and unpublished works.The laws governing copyrights are federal and are found in Title 17 of the United States Code, known as the 1976 Copyright Act.(However, this act has been amended many times since 1976.) In general, the owner of copyright has the exclusive right to the work.The Copyright Act gives the author of the work the exclusive right to do and to authorize others to do the following.

▼ To reproduce the work

▼ To prepare derivative works based upon the work

▼ To distribute copies of the work to the public by sale or other transfer of ownership, or by rental, lease, or lending

▼ To perform the work publicly, in the case of literary, musical, dramatic, and choreographic works; pantomimes; and motion pictures and other audiovisual works

▼ To display the copyrighted work publicly, in the case of literary, musical, dramatic, and choreographic works; pantomimes; and pictorial, graphic, or sculptural works, including the individual images of a motion picture or other audiovisual work

▼ In the case of sound recordings, to perform the work publicly by means of a digital audio transmission

A party who interferes with the author's rights to copyrighted material can be sued.It is important to note that there is no copyright violation unless a work is actually copied.If a similar work is independently created, there is no copyright violation.

There are also several exceptions or limitations to these rights.One major limitation is the doctrine of “fair use”. Fair use allows others to use the work for purposes such as criticism, comment, news reporting, teaching, scholarship, or research.Another exception is the right to resell a work that has been purchased.For example, you are allowed to resell your textbooks at the end of the course.However, you are not allowed to copy the textbook and sell a copy to another person.

In recent years, with widespread use of the Internet, there are new issues regarding copyright law.The most well-publicized cases deal with the downloading and sharing of music.This practice deprives the authors of royalties from their artistic works and the courts found that the practice violated copyright laws.The Napster case can be found at 239 F.3d 1004 (A＆M Records v.Napster, Inc.,).Courts also protect the rights of freelance authors whose work appears in magazines and newspapers by holding that publishers infringe on the authors' copyrights by including their articles in electronic databases accessible through the Internet, unless a specific agreement permits this.

Claiming a Copyright

Copyright protection exists from the time the work is created in a fixed or permanent form and immediately becomes the property of the author who created the work.Only the author or those receiving rights through the author can rightfully claim copyright.This rule does not apply to works created by an employee in the scope of employment.In such a case, the work is referred to as “a work made for hire”; the employer, not the employee, is entitled to claim the copyright.

What Is Not Protected

Types of work that are generally not eligible for federal copyright protection include the following.

▼ Works that are not fixed in a tangible form of expression (for example, improvisational speeches or performances that have not been written or recorded)

▼ Titles, names, short phrases, and slogans; familiar symbols or designs; mere variations of typographic ornamentation, lettering, or coloring; mere listings of ingredients or contents

▼ Ideas, procedures, methods, systems, processes, concepts, principles, discoveries, or devices, as distinguished from a description, explanation, or illustration

▼ Works consisting entirely of information that is common property and containing no original authorship (for example: standard calendars, height and weight charts, tape measures and rulers, and lists or tables taken from public documents or other common sources)

License

The holder of a copyright has the right to allow another to use the copyrighted material.This right is usually conveyed through a contract.One such type of agreement is a license agreement, which gives the non-author the right to use the product.Often, limitations are placed on how the product can be used.License agreements are common with software.When an individual purchases a piece of software, the accompanying license agreement allows the purchaser to use the software on limited computers.Allowing friends to load software on their computers is a copyright violation.It is no different than purchasing a book and making copies of the book for your friends.

Obtaining a Copyright

A copyright automatically exists when the work is first created in a fixed way.No documents must be filed.However, the law does provide for a manner of formally registering a copyright, and registration does provide some benefits.If any copyright violation is alleged, no lawsuit can be filed until the copyright is registered.To formally register a copyright, the holder fills out the proper form and sends it with the filing fee to the United States Copyright Office.See Figure 7-2 for an example of a form used to register a literary work.The following are acceptable ways of giving notice that the author is claiming a copyright: ©＆nbsp;followed by a date and name; “copyright” followed by a date and name; and “copr.” followed by a date and name.The United States Copyright Office maintains a Web site at http://www.copyright.gov/ with a great deal of valuable information, including a database of existing copyrights.
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Length of Copyright Protection

A work is protected from the moment of its creation and protection ordinarily lasts for the author's life plus seventy years after the author's death.For works made for hire, and for anonymous and pseudonymous works (unless the author's identity is revealed in Copyright Office records), the duration of copyright is ninety-five years from publication or 120 years from creation, whichever is shorter.

PATENT LAW

Patent Protection

Just as a copyright protects the property rights of an author, a patent is a way of protecting the property rights of an inventor.A patent gives the inventor the exclusive right to his or her invention and prevents others from unauthorized use of the product or process.Like copyright law, patent law is also federal; it is found in the U.S.Constitution, Article I, Section 8 and in Title 35 of the U.S.Code.The U.S.Code specifies the subject matter for which a patent may be obtained and the conditions for patentability.The law also establishes the Patent and Trademark Office, which grants patents and maintains patent records.

According to the U.S.Code, “any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof” may be the subject of a patent.The word process is defined by law as a process, act, or method, and primarily includes industrial or technical processes.The term manufacture refers to articles that are made, and includes all manufactured articles.The term composition of matter relates to chemical compositions and may include mixtures of ingredients as well as new chemical compounds.Obviously the code definition includes almost everything made by humans and the processes for making the products.Another requirement for patent eligibility is that the item or process be “useful.” This means that the subject matter has a useful purpose and it must work or operate the way it is intended to.What can or cannot be patented is often disputed in the courts.

What Is Not Protected

In the past courts held that the laws of nature, physical phenomena, and abstract ideas are not patentable subject matter.Furthermore, a patent cannot be obtained upon a mere idea or suggestion.The patent is always on the product or process resulting from the idea.Even if a product otherwise qualifies for a patent, a patent is not granted if the invention was (1) known or used by others in this country before the invention by the applicant for patent, (2) patented or described in a printed publication in this or a foreign country, before the invention by the applicant for patent, (3) patented or described in a printed publication in this or a foreign country more than one year prior to the application for patent in the United States, or (4) in public use or on sale in this country more than one year prior to the application for patent in the United States.It does not matter whether the publication, prior use, or prior patent was by the inventor.In order for a patent to be granted, the item must be new.If the subject matter is related to something that was previously patented, it must be sufficiently different from what was used or described before.

Obtaining a Patent

In most instances only the inventor may apply for a patent.If a person who is not the inventor applies for a patent, the patent, if it is obtained, is invalid.An application for a patent is filed with the U.S.Patent and Trademark Office and is made to the Assistant Commissioner for Patents.The application includes the following:

1.A written document that comprises a specification (description and claims) and an oath or declaration

2. A drawing in those cases in which a drawing is necessary

3. The filing fee

See Figure 7-3 for an example of a declaration for a patent and Figure 7-4 for the patent application, including drawing, submitted by Thomas Edison in his application for a patent for the electric light bulb.The U.S.Patent and Trademark Office maintain an informative Web site at www.uspto.gov/.

Length of Patent Protection

The term of the patent is twenty years from the date on which the application for the patent was filed in the United States subject to the payment of maintenance fees as provided by law.Maintenance fees are due periodically after the original grant for all patents issuing from the applications filed on and after December 12, 1980.Once a patent expires, anyone may make, use, offer for sale, or sell or import the invention without permission of the patentee, provided that matter covered by other unexpired patents is not used.

TRADEMARK LAW

Trademark Protection

If someone showed you a picture of the “Golden Arches,” you would undoubtedly associate the picture with McDonald's.This symbol or picture is uniformly recognized as belonging to the restaurant.It is an example of a trademark.Trademarks include words, phrases, symbols, or designs, and combinations of words, phrases, symbols, or designs, that identify and distinguish goods or services of one party from those of others.A trademark is different from a copyright or a patent.A copyright protects an original artistic or literary work; a patent protects an invention.
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A business establishes trademark rights either by using the mark or by filing the proper application to register a mark in the U.S.Patent and Trademark Office.Federal registration is not required.However, federal registration does provide benefits that might not otherwise exist.One important benefit is that the owner of a federal registration is presumed to be the owner of the mark for the goods and services specified in the registration, and to be entitled to use the mark nationwide.The right to use a trademark that is not registered is limited to the geographical area in which it is actually used.

Trademark protection exists under both federal and state laws.The federal law is found in Title 15 of the U.S.Code (the Lanham Act); the trademark rules, 37 C.F.R.Part 2; and the Trademark Manual of Examining Procedure (2d ed., 1993).

What Is Not Protected

A trademark must distinguish an owner's goods or services from those of another.A term that merely describes a product is not protected.For example, the term “high heel” is not protectible as a trademark for shoes because it only describes a general category of shoes.It does not distinguish one owner's product from that of another.Geographical terms are also not protectible; for example, “Florida” used in conjunction with orange juice.

One major difference between copyrights, patents, and trademarks is that trademark protection does not necessarily give the owner the exclusive right to use the mark.Trademark protection exists only against the use of a trademark that is likely to cause confusion, mistake, or deception among consumers.If the same or a similar symbol or mark is used by owners of two very different products and the public would not be confused, there is no protection.However, determining whether there is confusion is up to the courts.Read the case printed in this chapter concerning the terms “King Kong” and “Donkey Kong” (Universal City Studios, Inc.v.Nintendo Co.) to see what criteria the courts use to make this determination.

Federal Trademark Registration

Trademarks are registered with the U.S.Patent and Trademark Office.An applicant may apply for federal registration in three principal ways.First, an applicant who has already commenced using a mark in commerce may file based on that use (a “use” application).Second, an applicant who has not yet used the mark may apply based on a bona fide intention to use the mark in commerce (an “intent to use” application).The use in commerce must be in good faith and not made merely to reserve a right in a mark.If an applicant files based on a bona fide intention to use in commerce, the applicant must use the mark in commerce and submit an allegation of use to the PTO before the PTO will register the mark.Third, under certain international agreements, an applicant from outside the United States may file in the United States based on an application or registration in another country.A U.S.registration provides protection only in the United States and its territories.
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The application must be filed in the name of the owner of the mark—usually an individual, corporation, or partnership.The owner may submit and prosecute its own application for registration, or may be represented by an attorney.

When the application is filed, the Patent and Trademark Office conducts a search of its files to determine whether any conflicts exist.To determine whether there is a conflict between two marks, the office determines whether there is a likelihood of confusion.Factors to be considered in reaching this decision are the similarity of the marks and the commercial relationship between the goods and services identified by the marks.To find a conflict, the marks need not be identical, and the goods and services do not have to be the same.The Patent and Trademark Office does not conduct any type of public search.Thus, if someone else is already using the mark but has not registered it, the Patent and Trademark Office allows the registration.However, common-law trademark rights still exist and the first one to use the mark might have the rights to the trademark.These rights are determined by a court in an infringement action.The fact that one party was the first to register the mark does not mean that he or she will win the lawsuit.In order to prevent unnecessary litigation, a party seeking to register a trademark should probably conduct its own search prior to filing the application.This search should include a search of the records of the Patent and Trademark Office as well as any other sources that might reveal the use of a trademark (such as the Internet).

Length of Trademark Protection

Unlike copyrights or patents, trademark rights last indefinitely if the owner continues to use the mark to identify its goods or services.The term of a federal trademark registration is ten years, with ten-year renewal terms.However, between the fifth and sixth year after the date of initial registration, the registrant must file an affidavit setting forth certain information to keep the registration alive.If no affidavit is filed, the registration is canceled.

Universal City Studios, Inc.v.Nintendo Co.

746 F.2d 112 (1984)

This is a case concerning trademark infringement brought by Universal, who owned the rights to the name and character of King Kong, against Nintendo, who produced the famous game Donkey Kong.Universal claimed that Donkey Kong infringed on the name and character of King Kong.After comparing and inspecting both the Donkey Kong game and the King Kong movies, the trial court found that the differences between the two were great and that Donkey Kong was clearly a parody of King Kong.The trial court found that there was no likelihood of consumer confusion between the two and therefore granted summary judgment.The appellate court agreed.The following is an excerpt from the appellate court's opinion.

OPINION

BACKGROUND

Nintendo Co., and its wholly owned subsidiary Nintendo of America, has engaged in the design, manufacture, importation, and sale of the extraordinarily successful video game known as “Donkey Kong.” Nintendo has realized over $180 million from the sale of approximately 60,000 video arcade machines in the United States and Canada.Donkey Kong requires the player to maneuver a computerized man named Mario up a set of girders, ladders and elevators to save a blond pigtailed woman from the clutches of a malevolent, yet humorous gorilla, while simultaneously avoiding a series of objects such as barrels and fireballs hurled at him by the impish ape.

Universal, a giant in the entertainment industry, maintains that it owns the trademark in the name, character and story of “King Kong.”

Universal filed its complaint against Nintendo in 1982, approximately nine months after Nintendo began marketing Donkey Kong.Universal alleged that the Donkey Kong name, character and story constituted false designation of origin in violation of 15 U.S.C.§ 1125(a) because Nintendo's “actions falsely suggest to the public that its product originates with or is authorized, sponsored or approved by the owner of the King Kong name, character and story.” Universal also asserted claims based upon common law unfair competition, trademark and trade name principles.

After extensive discovery, Nintendo moved for summary judgment.The motion was granted by the district court.Specially, the court held that any trademark that Universal purported to own could not be the basis of a successful action under the Lanham Act because it lacked “secondary meaning” as a matter of law; even if Universal's trademark had secondary meaning, there was no question of fact as to whether consumers were likely to confuse Donkey Kong and King Kong; and the common law trademark, trade name and unfair competition claims should be dismissed.This appeal followed.

DISCUSSION

We turn first to what Universal labels the “main” issue, whether the district court's decision that Universal failed to raise a question of fact as to the likelihood of consumer confusion concerning the origin of Donkey Kong was erroneous.

It is well settled that the crucial issue in an action for trademark infringement or unfair competition is whether there is any likelihood that an appreciable number of ordinarily prudent purchasers are likely to be misled, or indeed simply confused, as to the source of the goods in question.

Where the products are different, the prior owner's chance of success is a function of many variables: the strength of his mark, the degree of similarity between the two marks, the proximity of the products, the likelihood that the prior owner will bridge the gap, actual confusion and the reciprocal of defendant's good faith in adopting its own mark, the quality of defendant's product and the sophistication of the buyers.Even this extensive catalogue does not exhaust the possibilities—the court may have to take still other variables into account.

The district court conducted a visual inspection of both the Donkey Kong game and the King Kong movies and stated that the differences between them were “great.” It found the Donkey Kong game “comical” and the Donkey Kong gorilla character “farcical, childlike and nonsexual.” In contrast, the court described the King Kong character and story as “a ferocious gorilla in quest of a beautiful woman.” The court summarized that “Donkey Kong creates a totally different concept and feel from the drama of King Kong” and that “at best, Donkey Kong is a parody of King Kong.” Indeed, the fact that Donkey Kong so obviously parodies the King Kong theme strongly contributes to the dispelling confusion on the part of the consumers.

We agree with the district court that the two characters and stories are so different that no question of fact was presented on the likelihood of consumer confusion.The two properties have nothing in common but a gorilla, a captive woman, a male rescuer and a building scenario.Universal has not introduced any evidence indicating actual consumer confusion.Where, as here, the two properties are so different, Universal's claim cannot stand without some indication of actual confusion or a “survey of consumer attitudes under actual market conditions.”

Universal argues that the district court's analysis ignored its “primary” contention, “whether Donkey Kong is confusingly similar to the name King Kong.” It maintains that it has presented evidence which raises questions of fact on the likelihood of confusion regarding the two names.After reviewing this evidence, we are satisfied that no question of fact exists and thus the decision below should be affirmed.

Universal points to the similarity of the two names, claiming that the use of the word “Kong” raises a question of fact on the likelihood of confusion.We disagree.In order to determine if confusion is likely, each trademark must be compared in its entirety; juxtaposing fragments of each mark does not demonstrate whether the marks as a whole are confusingly similar.The “Kong” and “King Kong” names are widely used by the general public and are associated with apes and other objects of enormous proportions.Nintendo's use of the prefix “Donkey” has no similarity in meaning or sound with the word “King.” When taken as a whole, we find as a matter of law that “Donkey Kong” does not evoke or suggest the name of King Kong.

In sum, we find that Universal failed to raise a question of fact whether there was any likelihood that an appreciable number of prudent purchasers are likely to be misled or confused as to the source of Donkey Kong.Consequently, the district court properly granted summary judgment to Nintendo on Universal's Lanham Act claim.

The district court also correctly dismissed the common law claims because, as discussed above, Universal failed to raise a question of fact on the likelihood of confusion.

The judgment of the district court is affirmed.

CASE ANALYSIS

1.Who are the parties to this case? What type of business organization is each party? How do you know?

2.Why did Universal sue Nintendo?

3.How did the court distinguish “King Kong” from “Donkey Kong”?

State Protection

Trademarks, as well as trade names or service marks, used within a state can also be registered pursuant to that state's law.A trade name is a work, name, or symbol used by a person to identify his or her business.A service mark is a mark used in the sale or advertising of services to identify the services of that person.See Figure 7-5 for a copy of a state registration of trademark or service mark.
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TRADE SECRET LAW

Unlike laws governing other forms of intellectual property, laws governing trade secrets are state rather than federal.Many states have adopted the Uniform Trade Secret Act.Under this act, a trade secret includes items such as “information, including a formula, pattern, compilation, program, device, method, technique or process” that are kept secret by the owner, have value because they are kept secret, and have value to another if disclosed.One of the most common types of trade secret is the customer list.Also, unlike other forms of intellectual property, there is no registration process for a trade secret.

In general, the Uniform Trade Secret Act prevents misappropriation of a trade secret and provides for civil damages, sometimes including punitive damages, if misappropriation is shown.Misappropriation includes both acquiring the trade secret through improper means and disclosing the trade secret under improper circumstances.Thus, if a disgruntled employee sells a customer list to a competing business, both the employee and the competing business are liable for damages.

[image: ]


ETHICAL CHOICES

Assume you work in a law firm.A complex intellectual property litigation case is set for trial in one week.In organizing the file before trial, you locate a document that was not produced during discovery because no one knew of its existence.The document is obviously relevant, but is very harmful to your client's position.The client is your neighbor.What should you do?



注释

[1]intellectual property:Property rights in the result of one's thoughts, ideas, or inventions; includes patents, copyrights, and trademarks.

[2]infringement:Improper interference in the intellectual property rights of Another.


SEC.7-5 EMPLOYMENT LAW

Employment law deals with the rules affecting the relationship between employers and employees.In general, this includes the creation of the relationship, the rights and obligations of both the employer and employee during the relationship, and the rights and obligations of the parties upon termination of the relationship.Employment law often overlaps with principles of tort law, contract law, and intellectual property law.Additionally, constitutional law and numerous labor laws and regulations play a substantial role.Both the state and federal governments regulate employment and both have various administrative agencies regulating specific areas of the employment relationship.

CREATING THE EMPLOYER-EMPLOYEE RELATIONSHIP

An employer-employee relationship is created when the employer hires an employee.Sometimes this results from a formal contract whose terms were negotiated by the parties.Length of employment, compensation, working conditions, and rights upon termination are spelled out.Other times, an employee is hired subject to terms and conditions found in a pre-existing contract between the employer and a labor union or other collective bargaining[1]
 unit.Still, other times, the employment agreement is an informal one.If the parties do not agree on the length of time for the employment, it is an employment-at-will[2]
 .This means that the employee can be terminated at any time, without cause.

The hiring process is affected by constitutional principles dealing with discrimination.Under Title VII of the Civil Rights Act of 1964, the Americans with Disabilities Act (ADA), and the Age Discrimination in Employment Act (ADEA), it is illegal to discriminate based on race, color, religion, sex, national origin, disability, or age in any aspect of employment, including hiring.In recent years, the courts have been asked to decide if affirmative action hiring practices constitute discrimination.Because affirmative action[3]
 practices are usually based on race or gender, such practices are closely scrutinized by the courts.In some cases, the courts upheld affirmative action hiring practices, but in other cases, they did not.

RIGHTS AND OBLIGATIONS OF EMPLOYERS AND EMPLOYEES

Because of numerous labor laws, employers have several obligations to employees.Federal laws create minimum wages that must be paid and mandate overtime pay to certain types of employees.States may have laws that impose higher minimum wages.

Employers must also comply with federal and state tax laws requiring withholding of income taxes and contributions to social security, medicare, and unemployment and disability funds.Federal and state laws also obligate employers to provide employees with family and medical leave in appropriate situations.In addition to benefits mandated by law, many employers provide other benefits such as health insurance and pension plans.Pension plans are strictly regulated by the Employment Retirement Income Security Act (ERISA), and the legal issues regarding establishing and maintaining a plan are often handled by attorneys and paralegals who specialize in this specific area.

Employers owe their employees a safe workplace and this is monitored by the federal agency known as OSHA (Occupational Safety and Health Agency) and comparable state agencies.Employers must also comply with workers' compensation laws.These laws, which are primarily state laws, provide that workers injured on the job are entitled to compensation.

The various antidiscrimination laws designed to prevent discrimination in hiring also require employers to avoid discriminatory practices in all aspects of the employment.Discrimination in wages or in failing to promote is illegal.Conduct that is harassing or creates a hostile work environment for protected groups is also illegal.If a worker has a disability, the employer is required to make reasonable accommodations for the employee.

Employees also owe duties to their employers.Employees owe their employers a duty of loyalty and trust.This includes a duty not to discuss confidential information and, depending on the nature of the business, may relate to trade secrets.

TERMINATING THE EMPLOYMENT RELATIONSHIP

In determining whether an employer has limitations on the right to terminate an employee, all employment agreements and stated company policies must be consulted.If the employer violates any express agreement or policy, the termination might result in the employee's right to sue for wrongful termination.Furthermore, the antidiscrimination laws prohibit termination based on race, color, religion, sex, national origin, disability, or age.

Employees may also have obligations to employers upon termination of their relationship.An employee who is privy to trade secrets also has a duty to not disclose these even after the relationship terminates.Often, this duty is expressly set forth in an agreement.

Whenever a lawsuit for wrongful termination is filed, employees often allege causes of action based on breach of contract or infliction of emotional distress.Employers often counter with complaints of breach of contract or intellectual property infringement against an employee.The case of Brother Records, Inc.v.Jardin, which follows, illustrates how this occurs.

EMPLOYMENT LAW AND THE GOVERNMENT

Several areas of employment law are regulated and monitored by federal and state government agencies.On a federal level, the U.S.Department of Labor and the Equal Employment Opportunity Commission (EEOC) play important roles.According to information on its Web site, the Department of Labor

fosters and promotes the welfare of the job seekers, wage earners, and retirees of the United States by improving their working conditions, advancing their opportunities for profitable employment, protecting their retirement and health care benefits, helping employers find workers, strengthening free collective bargaining, and tracking changes in employment, prices, and other national economic measurements.

The Equal Employment Opportunity Commission (EEOC) establishes regulations regarding discrimination and investigates claims of discrimination.Many states have agencies that perform functions comparable to the U.S.Department of Labor and the Equal Employment Opportunity Commission.

Brother Records, Inc.v.Jardine

318 F.3d 900 (2003)

This case involves a lawsuit by a company owned by the band The Beach Boys against one of its members, Al Jardine.The members of the Beach Boys incorporated two separate businesses.One corporation ,known as BrotherTours Inc., conducts touring and receives distributions from tours.The second business, and the plaintiff in this case, Brother Records Inc.(BRI), holds and administers the intellectual property rights for The Beach Boys, including the use of the name “The Beach Boys,” which is a registered trademark.Prior to the filing of this lawsuit, BRI gave a non-exclusive right to use the Beach Boys name to Mike Love, one of the original Beach Boys.Al Jardine, another one of the original Beach Boys, also attempted to secure a license to use the name, but never reached a final agreement with BRI.Instead, he toured using the name “Beach Boys Family and Friends.” BRI sued Jardine for trademark infringement.Jardine counterclaimed that BRI breached a lifetime employment agreement as well as a license agreement.Summary judgment was entered for BRI on all claims.Jardine appealed.

OPINION

Alan Jardine appeals the district court's grant of summary judgment in favor of Brother Records, Inc.(“BRI”), on BRI's Lanham Act, 15 U.S.C.§§ 1051-1129, trademark infringement action alleging that Jardine infringed BRI's “The Beach Boys” trademark.Jardine also appeals the district court's grant of summary judgment in favor of BRI on Jardine's counterclaims that BRI breached a lifetime employment agreement and license agreement.We affirm.

DISCUSSION

TRADEMARK INFRINGEMENT

Jardine contends that his use of BRI's trademark is protected by the nominative fair use doctrine.The nominative fair use analysis is appropriate where a defendant has used the plaintiff's mark to describe the plaintiff's product, even if the defendant's ultimate goal is to describe his own product.We have applied the nominative fair use defense in a number of cases.The nominative fair use defense acknowledges that “it is often virtually impossible to refer to a particular product for purposes of comparison, criticism, point of reference or any other such purpose without using the mark.” Still, the “core element” of trademark infringement law is “whether an alleged trademark infringer's use of a mark creates a likelihood that the consuming public will be confused as to who makes what product.” Thane Int'l v.Trek Bicycle Corp., 305 F.3d at 901 (internal quotation marks omitted).Therefore, the nominative fair use defense is available only if “the use of the trademark does not attempt to capitalize on consumer confusion or to appropriate the cachet of one product for a different one.” New Kids on the Block v.News America Pub., Inc., 971 F.2d at 307-308.

In New Kids, we articulated the three requirements of the nominative fair use defense: First, the product or service in question must be one not readily identifiable without use of the trademark; second, only so much of the mark or marks may be used as is reasonably necessary to identify the product or service; and third, the user must do nothing that would, in conjunction with the mark, suggest sponsorship or endorsement by the trademark holder.Just as it is virtually impossible to refer to the New Kids on the Block, the Chicago Bulls, Volkswagens, or the Boston Marathon without using the trademarked names, so too is it virtually impossible to refer to the Beach Boys without using the trademark and Jardine therefore meets the first requirement.See id.＆ n.7.Also, BRI does not allege that Jardine uses any distinctive logo “or anything else that isn't needed” to identify the Beach Boys, and Jardine therefore satisfies the second requirement.

Jardine fails, however, to meet the third requirement.Jardine's promotional materials display “The Beach Boys” more prominently and boldly than “Family and Friends,” suggesting sponsorship by the Beach Boys.Cf.Kassbaum v.Steppenwolf Prods., Inc., 236 F.3d 487, 493 (9th Cir.2000) (reasoning that promotional materials reduced likelihood of confusion by minimizing references to trademarked name “Steppenwolf”).Also, there is evidence that Jardine uses “The Beach Boys” trademark to suggest that his band is in fact sponsored by the Beach Boys, as Jardine's management testified that they recommended including the trademark “The Beach Boys” in the name of Jardine's band in order to create or enhance marquee value.Finally, Jardine's use of the trademark caused actual consumer confusion, as both event organizers that booked Jardine's band and people who attended Jardine's shows submitted declarations expressing confusion about who was performing.

Because Jardine's use of the trademark suggested sponsorship or endorsement by the trademark holder, Jardine's nominative fair use argument fails.The plain language of Rule 56(c) mandates the entry of summary judgment....

BREACH OF EMPLOYMENT CONTRACT

Jardine contends that the district court erred in concluding that no employment relationship existed between Jardine and BRI.Jardine, however, points to no evidence that an employment contract in fact existed between him and BRI when BRI purportedly breached the contract in 1998 and 1999.Under California law, however, we must examine the totality of the circumstances “to determine whether the parties' conduct, considered in the context of surrounding circumstances, gave rise to an implied-in-fact contract limiting the employer's termination rights.” Guz v.Bechtel Nat'l, Inc., 24 Cal.4th 317, 8 P.3d 1089, 1101, 100 Cal.Rptr.2d 352 (Cal.2000).Brother Tours, Inc., is the entity through which Jardine, Love, and the other original members of the Beach Boys have conducted their touring and received distributions.If Jardine performed under any employment agreement, the agreement was with Brother Tours, Inc., which is not a party to this action, and not with BRI.This undisputed fact negates the existence of an implied contract between BRI and Jardine.We therefore affirm the district court's grant of summary judgment in favor of BRI on Jardine's counterclaim for breach of employment contract.

BREACH OF LICENSE AGREEMENT

The district court concluded that Jardine raised a triable issue of fact as to whether Jardine had a non-exclusive license, which expired by its own terms on December 31, 1999, to use the Beach Boys trademark.The district court then reasoned, however, that even assuming a license existed, because Jardine toured using the Beach Boys trademark in spite of BRI's objections, Jardine could not show any damages from any purported breach.Jardine contends that, because he toured as “Beach Boys Family and Friends” and not as “The Beach Boys,” he earned less income than he would have, had BRI performed under the license agreement and allowed him to tour as “The Beach Boys.” Jardine further contends that his damages can be calculated by looking at the amount of touring income Love earned while touring with his own band as “The Beach Boys.”

Whether Jardine's “The Beach Boys,” touring simultaneously and in competition with Love's “The Beach Boys,” would earn as much as a lone “Beach Boys” group is speculative.See Kids' Universe v.In2Labs, 95 Cal.App.4th 870, 116 Cal.Rptr.2d 158, 171-72 (Ct.App.2002) (reasoning that profits from unlaunched website were speculative because the website would be competing with similar retailers on the same portal).Jardine has not set forth specific facts showing damages with reasonable certainty.See 116 Cal.Rptr.2d at 167-68 (requiring that damages for the loss of prospective profits from an unestablished business be shown by evidence of reasonable certainty).We therefore affirm the district court's grant of summary judgment in favor of BRI on Jardine's counterclaim for breach of license agreement.

CONCLUSION

Because no genuine issue of material fact exists regarding the likelihood of confusion, we affirm the district court's grant of summary judgment in favor of BRI on the trademark infringement claim.We also affirm the district court's grant of summary judgment in favor of BRI on Jardine's counterclaims for breach of contract.

AFFIRMED.

CASE ANALYSIS

1.What is the nominative fair use doctrine?

2.Why did Jardine not prevail on his claim that an employment agreement was breached?

3.Why did Jardine not prevail on his claim that a license agreement was breached?

Web Featured Web Site:www.uspto.gov/

The Web site for the U.S.Patent and Trademark Office contains a great deal of important information about patents and trademarks.The site provides downloadable forms, information about filing fees, and searchable databases.

Go Online

1.List the various searchable databases.

2.What are the address and phone number for the U.S.Patent and Trademark Office?

Chapter summary

Contract law stems from early English common law but has been modified by many different statutes.A contract is an agreement between parties who are capable of contracting.There must also be consideration and a legal subject matter.If one party fails to perform under a contract, a breach of contract results unless some recognized defense exists.Where a party fails to perform, the nonbreaching party can sue for money damages for the breach, or in some cases for equitable relief.The most common type of equitable relief is specific performance.Special contract rules exist when the contract is for the sale of goods.These rules are found in the Uniform Commercial Code.Many states have adopted special contract rules to protect consumers in certain kinds of contracts.

Real property is defined as the land and anything permanent attached to it.Real property law involves anything that affects real property.This includes the way title to property is held, the various types of interests in real property, and the transfer of real property.Outright ownership of property is known as fee simple.Where more than one person owns the property, title can be held as joint tenants, tenants in common, and, in some states, as community property.Ownership of property is manifested by a document known as a deed.In order to protect title to property, deeds are generally recorded.An important area of real property law is the law that deals with the relationship between landlords and tenants.

Intellectual property law relates to copyrights, patents, trademarks, and trade secrets.The law protects the results of a person's thoughts, ideas, or inventions against unauthorized infringement by others.In some cases intellectual property is protected by common law.It exists without taking any special action.Copyright, patent, and trademark protection can also be obtained by proper registration.A copyright is registered with the U.S.Copyright Office.Patents and trademarks are registered with the U.S.Patent and Trademark Office.A trade secret is protected by keeping it secret.

Employment law deals with the creation of the employment relationship the rights and obligations of employers and employees, and the termination of the employment relationship.Many of the legal issues also involve contract law, tor law, constitutional law, and labor law.

Questions for Review

1.Explain the necessary elements for the formation of a contract.

2.Define the following: Statute of Frauds, parol evidence rule, and quasi contract.

3.What is the effect of the U.C.C.on contract law?

4.What are the differences between real property and personal property?

5.What is the purpose of recording a deed?

6.Describe the various non-ownership interests in real property.

7.How does one protect rights in intellectual property?

8.What items are protected by copyrights?

9.What items are protected by patents?

10.Explain how employment law overlaps with other areas of law.

Questions for Analysis

1.Review the case file at the beginning of the chapter.How would Kersch protect his computer chip?

2.Assume that Kersch enters into an oral agreement to lease a building for eleven months.Three months into the lease, Kersch decides to buy a building.Can he cancel the lease without penalty?

3.Review the Ethical Choices boxes in this chapter.Which NALA and/or NFPA rules or guidelines apply to the situations? Review your state's ethical rules.(Hint: Go to www.nala.org/ and find a link.) Which of those rules apply?

Assignments andProjects



1.Review the case file at the beginning of the chapter.In a law library or on the Internet locate forms:


a.that are appropriate for use by Kersch for the sale of computer monitors.

b.that are appropriate for Kersch to use to lease premises for his company.

2.If you own your own home, review your deed.What kind of deed is it? Where are deeds recorded in your area? If you are renting, review your rental agreement or lease.Summarize the terms of the agreement.

Skills Assessment

Working in a law office often requires completion of legal forms from information obtained from clients.Review Figure 7-2.Assume that you have an appointment to interview a client who wishes to obtain a copyright.Write a letter to the client confirming the appointment (set for two weeks from this date).In the letter, advise the client of the information you need to complete the form.



注释

[1]collective bargaining:Joining together of employees for the purpose of negotiating; often done by a union.

[2]employment-at-will:An employment arrangement without a fixed term.

[3]affirmative action:A policy, such as hiring or school admission, that gives a preference to a group that has experienced past discrimination.


CHAPTER 8　CIVIL PROCEDURE BEFORE TRIAL

8-1 Introduction to Civil Litigation

8-2 Cause of Action

8-3 Jurisdiction

8-4 Venue

8-5 Pleadings



8-6 Pretrial Motions



8-7 Discovery



8-8 Pretrial Conferences and Settlement
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Chapter Objectives

When you complete this chapter you should be able to

1.Outline the basic procedures in a civil lawsuit prior to trial.

2.Identify the relevance of a cause of action to a civil lawsuit.

3.Compare and contrast subject matter jurisdiction with personal or territorial jurisdiction.

4.Explain the constitutional aspect of territorial jurisdiction.

5.Define venue and explain how it is determined in specific cases.

6.List and explain the purpose of the various pleadings used in a civil case.

7.Describe the different means of service of process.

8.Explain the purpose of motions.

9.Outline and define the different methods of discovery.

CASE FILE: MARTINEZ V.RAMBEAUX AND THE CITY OF CENTERVILLE

Jaime Martinez filed a lawsuit against Randy Rambeaux claiming that Rambeaux, a police officer, used excessive force in trying to arrest him.The basis for the lawsuit is found in 42 U.S.C.§ 1983, which provides in part as follows:

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law....

Martinez is asking for money damages.Also joined in the lawsuit is the City of Centerville, which employs Rambeaux.At this stage, all of the pleadings are filed and the attorneys are starting discovery.Interrogatories were sent out and depositions are scheduled.


SEC.8-1 INTRODUCTION TO CIVIL LITIGATION

Jaime Martinez, Randy Rambeaux, and the City of Centerville are involved in civil litigation.That process began when Martinez filed a complaint in court and will continue until the case is settled or until it goes to trial.If one party decides to appeal from the trial, the process continues until all appeals have been decided.This chapter examines the pretrial procedures that occur during the civil litigation process.

Substantive civil laws govern the rights and obligations of parties to one another.At times, disputes arise regarding those rights and obligations.When that occurs, the parties must somehow resolve those disputes.Most often, the parties involved resolve or settle their own disagreements without any legal intervention.Sometimes, attorneys or other third parties help them settle their dispute in an informal manner.However, occasionally disputes cannot be settled and the parties must resort to legal procedures to resolve the dispute.Most often this involves filing a lawsuit and pursuing it through the courts, although other methods, such as arbitration[1]
 or mediation[2]
 , are used in some situations.In arbitration and mediation a neutral third party listens to the facts of the case.In the case of arbitration, the third party then decides the dispute.In the case of mediation, the third party tries to get the parties to settle their dispute.

A basic outline of pretrial civil procedure steps follows.

▼ One party determines that a cause of action exists.

▼ The proper court is chosen.

▼ The plaintiff files a complaint in court and a summons is issued by the court.

▼ The defendant is served with a copy of the complaint and summons.

▼ The defendant either defaults or files an appropriate response to the complaint.

▼ Both sides prepare for trial, normally by conducting discovery.

▼ The trial date is set.

In federal court, civil procedure is regulated by the United States Code and the Federal Rules of Civil Procedure.The federal rules, or rules similar to them, have been adopted by many states.In state courts, civil procedure is regulated by the laws of the state.

A POINT TO REMEMBER

Federal and state codes and rules can be found on the Internet, on many different Web sites.Whenever you rely on a code section for an answer to a legal question, it is essential that the code be current.Always check the dates of any code sections found on the Internet.If they are more than one year old, do not rely on them.



注释

[1]arbitration:An out-of-court hearing before a neutral party who listens to two or more disputing parties and renders a decision resolving the dispute.

[2]mediation:An informal, out-of-court dispute resolution process; a mediator, or neutral person, assists the parties in reaching an agreement.


SEC.8-2 CAUSE OF ACTION

Before plaintiffs can recover in court, they must show that they have a cause of action[1]
 .A cause of action is a factual situation that creates a legally recognized right to damages or other relief.Each tort has certain elements or requirements.When each of these requirements is met, a cause of action exists.For example, the tort of battery is defined as the harmful or offensive touching of another without consent.One of the possible causes of action that might be found in a lawsuit against Randy Rambeaux is battery.The plaintiff, Martinez, could maintain that Rambeaux beat him (the touching), that it was harmful (it caused injuries), and certainly that there was no consent.A cause of action is stated when those facts are alleged or claimed to have happened.Rambeaux would undoubtedly claim that the “touching” was privileged because Rambeaux was involved in a lawful arrest and using reasonable force.This would be asserted as a defense to the cause of action.Before the plaintiff is entitled to damages from Rambeaux, the cause of action must be proved.At trial, the plaintiff will try to prove the elements of the cause of action and the defendant will try to prove that there is a valid defense.However, getting to trial requires that the parties follow certain procedures.These procedures are governed by the law of civil procedure.The first step is to select the appropriate forum or court to hear the dispute.The appropriate court is one that has both jurisdiction and venue.



注释

[1]cause of action:The basis upon which a lawsuit may be brought to the court.


SEC.8-3 JURISDICTION

Before any court can resolve a dispute between individuals, it must have the basic power or authority to hear the dispute and to render a decision.This is a question of jurisdiction[1]
 .Jurisdiction is a legal concept that has many different facets.It can apply to a court's authority to hear a trial versus an appeal.In the U.S.legal system, different courts have different types of jurisdiction.Recall from Chapter 2 that the federal courts are organized in three tiers.At the top is the Supreme Court, in the middle are the courts of appeals, and at the bottom are the federal district courts.The federal district courts have authority to hear trials and the preliminary matters that lead to trial.This authority is referred to as original jurisdiction[2]
 . The appellate courts and the Supreme Court are primarily courts of appellate jurisdiction.They review what happened at trial.Civil litigation begins in a trial court, a court of original jurisdiction.

Because the U.S.legal system consists of both federal courts and state courts, a plaintiff must make a choice of court systems when filing a lawsuit.This choice is determined by laws regarding subject matter jurisdiction and laws regarding territorial jurisdiction (personal jurisdiction and in rem jurisdiction).Courts must have both subject matter and territorial jurisdiction.A court has subject matter jurisdiction when it has authority to hear a particular type of case.A court has territorial jurisdiction when it has power or authority over the defendant in the case (personal jurisdiction) or power over property that is the subject of the case (in rem jurisdiction).

SUBJECT MATTER JURISDICTION

Subject matter jurisdiction[3]
 first involves a determining if a case belongs in federal or state court.

Federal Court Jurisdiction

The federal courts have limited subject matter jurisdiction.They can hear cases only when a federal question[4]
 is involved, when the United States is a party, or when diversity of citizenship exists.A federal question exists when the lawsuit is based on federal law, which is found in federal statutes, treaties, or the U.S.Constitution.For example, suppose a large corporation sues a small corporation for a patent infringement. This must be brought in federal court because patent laws are federal.

Federal subject matter jurisdiction also can be based on diversity of citizenship[5]
 . Diversity of citizenship means that the plaintiffs and the defendants are citizens of different states or countries.For jurisdiction to be based on diversity of citizenship, if the lawsuit is for money damages, the amount in controversy must exceed $75,000.

If a party determines that the federal courts have subject matter jurisdiction, it does not necessarily mean that the action must be brought in federal court.When the federal court has subject matter jurisdiction, sometimes that jurisdiction is exclusive.Other times it is concurrent with the jurisdiction of the state courts.Exclusive jurisdiction[6]
 means that the action must be brought in federal court.Examples of federal court exclusive jurisdiction include maritime cases, patent cases, and bankruptcy cases.Concurrent jurisdiction[7]
 means that the case can be brought either in federal court or in state court.In other words, both the federal court and the state court have jurisdiction over the subject matter.Concurrent jurisdiction commonly exists where federal jurisdiction is based on diversity of citizenship.Where a court has concurrent jurisdiction, the plaintiff chooses the court in which to initially file a complaint.However, if the case is filed in a state court, the defendant has the right to ask the federal court to remove, or transfer, the case to the federal court.

In addition to the kinds of subject matter jurisdiction already mentioned, the federal courts also have supplemental jurisdiction[8]
 (sometimes called pendent or ancillary jurisdiction).Supplemental jurisdiction means that the federal court can hear an issue that would normally belong in state court, if that issue is incident to the adjudication of a federal question.

State Court Jurisdiction

The state courts usually have general subject matter jurisdiction.Unless some law prohibits a state from hearing a particular type of case, it has subject matter jurisdiction.Within individual states, however, certain courts may have limited jurisdiction.For example, a court may have only subject matter jurisdiction in criminal cases.In some states, certain courts have only jurisdiction to hear disputes involving a small amount of money.This varies from state to state.Even in states having courts with limited subject matter jurisdiction, at least one court usually has general subject matter jurisdiction.If a court does not have proper subject matter jurisdiction, it does not have the power to resolve the dispute and any judgment rendered by the court is void.

Twentieth Century-Fox Film Corporation v.Taylor

239 F.Supp.913 (1965)

This is a civil lawsuit brought by Twentieth Century-Fox against both Elizabeth Taylor and Richard Burton as a result of their actions during the filming of Cleopatra.The complaint contained several causes of action, some against Taylor only, some against Burton only, and some against both of them.Taylor was a citizen of the United States, but not any individual state.Burton was a British resident.The action was first filed in the New York state court.The entire case was removed to federal court on the basis of diversity of citizenship between Burton and plaintiff, even though no diversity existed as to Taylor.Twentieth Century-Fox moved to remand the entire action back to the state court.The court found that four of the five causes of action were properly in federal court even though two of them were against Taylor only because there were common questions between these causes of action and the ones against Burton.Since the fifth cause of action contained no common questions, it was remanded.Read the following case carefully.The legal issues revolve around jurisdiction and breach of contract.The jurisdiction issues raise questions regarding diversity of citizenship, removal to federal court, and supplemental jurisdiction.

OPINION

The plaintiff, Twentieth Century-Fox Film Corporation, moves to remand this action to the New York State Supreme Court whence it was removed to this Court on the petition of the defendant Richard Burton.The action is one of a series of litigations arising out of the production of the motion picture Cleopatra, in which Burton and Elizabeth Taylor, now husband and wife, play principal roles.Twentieth Century-Fox seeks to recover substantial damages based upon five separate causes of action, the first and fifth of which are against Taylor individually, the second against Burton individually, and the third and fourth against them severally and jointly.Plaintiff, a Delaware corporation, alleges its principal place of business is New York.Taylor is a citizen of the United States, but is not a citizen of any state.Burton is a British subject, not resident in any state of the United States.

Ⅰ.REMOVAL OF THE SECOND CAUSE OF ACTION

Had Burton, an alien, been named as the sole defendant, removability could not be questioned, since the case would be within the original diversity jurisdiction of this Court.And so, too, it is beyond challenge that had Taylor been named as the sole defendant, the action would have been non-removable.However, the joinder of the claims against them enabled Burton to remove the entire case to this Court upon his allegation that the second cause of action, pleaded solely against him, came within the purview of 28 U.S.C.§ 1441 (c) which provides:

“Whenever a separate and independent claim or cause of action which would be removable is sued upon alone, is joined with one or more otherwise non-removable claims or causes of action, the entire case may be removed and the district court may determine all issues therein, or, in its discretion, may remand all matters not otherwise within its original jurisdiction.”

The first cause of action is against Taylor individually for breach of her contract, and specifies a series of acts and conduct which gives rise to the claim.These include allegations that she failed to perform her services with diligence, care and attention; that she reported for work in an unfit condition; that she allowed herself to become unphotographable and unfit to perform her services; that she failed to report for work; that she failed to report on time; that she suffered herself to be held up to scorn, ridicule and unfavorable publicity by her public conduct; and that she conspired with and induced others to breach their agreements with plaintiff.

The second cause of action against Burton for breach of his employment contract contains allegations of conduct identical to those charged against Taylor.There are, however, allegations that he breached the contract in other respects.

The third cause of action against Taylor and Burton, individually and jointly, charges that each induced the other, and others, to breach the respective employment agreements as set forth in the first and second causes of action; this cause of action specifies that each induced the other:

“To engage in conduct with each other although each was to public knowledge at these times, married to another, so as to hold the other up to public scorn and ridicule; Not to abide by and observe reasonable and customary rules, directives, regulations and orders for conduct and deportment during the course of production....”

The fourth cause of action against Taylor and Burton, individually and jointly, charges interference with and injury to plaintiff's business and property rights by the acts and conduct complained of in the prior causes of action.

The fifth cause of action is solely against Taylor and alleges that she is the alter ego of MCL Films, S.A.and seeks a declaratory judgment that any money due from Twentieth Century-Fox to MCL may be set off against any judgment against Taylor.

Basically there are two separate and distinct employment contracts, one with each defendant, for services of a highly specialized and individual nature.This circumstance at once negates rather than supports plaintiff's position that individual breaches of the two separate contracts give rise to a single wrong and a single claim for damages.

The contracts were entered into on different dates.Taylor performed services almost a year before Burton entered into his agreement.Each alleged breach, predicated upon individual acts, gives rise to a separate wrong and a separate claim for damages unrelated to the breach of the employment contract with the other defendant.The fact that the services were to be rendered by each performer in the production of one film does not coalesce violations of the two separate contracts into a single wrong.While it is true that the same kind or type of conduct is asserted to constitute the breach of each separate contract, it does not follow that the acts resulted, as plaintiff charges, in the “simultaneous breach of two employment agreements.” For example, it is alleged that each defendant rendered himself or herself unfit to perform required services; failed to report for work; failed to report on time; and refused to follow directions.But it is not alleged, and it does not appear from the complaint, that one defendant's violation of contractual duty is necessarily related to the other; that their alleged absences from work or tardiness in appearing, or refusal to follow directions occurred simultaneously, at the same place or under similar circumstances.Moreover, as already noted, there are some allegations of breaches different in the one cause of action from the other.Thus, Taylor is charged with having permitted herself to become unphotographable.No such claim is made against Burton.On the other hand, charges are made against him that are not made against her—to wit, that he disabled himself from performing in the manner directed and at times and places required; that he failed or refused to perform to the best of his ability with due regard to the efficient production of the picture; that he circulated and disseminated news stories and issued other publicity without prior approval contrary to his agreement.

It is true that the individual acts alleged in support of the respective claims against each defendant for breach of his or her contract serve, upon additional allegations of joint conduct, as the basis for the third and fourth causes of action—the tort claims.However, these allegations of joint conduct which underlie the tort claims do not destroy the independent character of the cause of action against Burton for breach of his individual agreement—the single wrong attributed to Burton still remains one of the plaintiff's separate claims.

The claim against him individually is not governed by the operative facts required to establish, nor does it turn upon, any other cause of action.The amount of damages claimed from Burton for his alleged breach is $5,000,000; that sought from Taylor for her alleged breach is $20,000,000.A recovery by Twentieth Century-Fox in its suit against her for breach of her contract will not foreclose recovery against Burton for breach of his and vice versa.Thus, plaintiff's success or failure in one suit will not bar the other.Similarly with respect to the tort actions, a disposition of them will not necessarily be dispositive of the second cause of action against Burton.First, one cannot be charged with inducing a breach of his own contract.Then, should it be found there was no breach of the agreement, it would end any claim of inducement, and even should it be found that there has been a breach, it would not necessarily follow that it was the result of tortious conduct or inducement on the part of any third person.In sum, plaintiff here charges more than a single wrong; it seeks more than a single recovery.

What this Court said in a somewhat parallel situation, where there were three plaintiffs, employees of one defendant, each suing upon his separate and individual employment agreement, is applicable here: “The complaint alleges three separate and entirely independent contracts, one by each plaintiff with the defendant.Two were made on the same day, although not necessarily at the same time, and the third some months later.The terminal date of the third is different from that of the other two.Neither the complaint nor the petition alleges any fact or circumstance which would warrant the conclusion that the three agreements were based upon a common understanding or that proof of the same operative facts would establish the right of each plaintiff to recover.The fact that the plaintiffs were engaged by a common employer who agreed to pay them the same rate of compensation does not destroy the separate and independent nature of their respective claims.Even if we were to assume, that which is not revealed by the complaint or petition, that there are common questions of fact or that the claims arose out of the same occurrences, this would not change the separate and independent character of each plaintiff's claim.” ［Citation omitted.］And finally, in no respect has the second cause of action any relationship whatsoever to the fifth cause of action involving the status of Taylor and a Swiss corporation.The motion to remand on the ground that the suit was not removable under Section 1441 (c) is denied.

Ⅱ.THE REMAINING CAUSES OF ACTION

The plaintiff further moves, in the event the second cause of action is deemed separate and independent, that the Court remand the other four claims, nonremovable in and of themselves, to the State Court.It urges that such a course is constitutionally compelled and, if not, is justified as a matter of discretion.Neither ground is persuasive.

Plaintiff's constitutional contention may be summarized as follows: Article III, Section 2, of the Constitution authorizes the Federal courts to adjudicate only those controversies arising between parties of diverse citizenship or cases involving Federal questions; Twentieth Century-Fox and defendant Taylor are not of diverse citizenship within the meaning of the Article; the claims or causes of action asserted against Taylor clearly raise no Federal question; therefore they cannot be carried into the Federal courts on the coattails of the separate and independent cause of action which plaintiff brought against defendant Burton; to the extent Section 1441 (c) authorizes the transfer of the separate nondiversity, nonfederal question claims against Taylor, it confers jurisdiction upon the Federal courts in excess of the judicial power authorized in Article III, Section 2.The unconstitutionality of this grant of jurisdiction, argues plaintiff, is underscored by the fact that the 1948 requirement of a separate and independent cause of action as a predicate for removal necessarily means that such a claim or cause of action is so “unrelated,” “disassociated,” or “isolated” from the joined and otherwise nonremovable claims as to foreclose the application of pendent and ancillary jurisdiction doctrines to justify Federal retention of such claims—in sum that only the diversity and “separate and independent claim” can constitutionally be removed, leaving to the State the nondiversity, nonfederal claims.

Although this constitutional attack on Section 1441 (c) has been accepted by some commentators and noticed by some courts, this Court finds the arguments to the contrary more convincing.

First, the presumption of constitutionality which cloaks all legislation is, in this instance, strengthened by nearly a century of usage and judicial decisions upholding the jurisdiction of Federal courts to remove not only a controversy between diverse citizens, but the entire case, including nonfederal, nondiversity claims of other citizens.And while it may readily be acknowledged that few courts have dealt explicitly with the constitutional issue, that the issue is readily avoided and has been avoided, and that many of the decisions antedate the 1948 revision of the separate and independent requirement, the fact is that until 1948 retained jurisdiction of nonremovable claims was generally accepted.With the 1948 amendment thus favored by the presumption of constitutionality and a history of decisions implicitly recognizing the constitutionality of removal of nonfederal, nondiverse controversies, a heavy burden is cast upon those seeking to overturn it.

Finally, Section 1441 (c) finds support in Congressional power under the “necessary and proper” clause of Article I, Section 8.Since 1875 Congress has manifested concern lest the removal jurisdiction result in the fragmentation of litigation.As the Supreme Court said in Barney v.Latham:“It was often convenient to embrace in one suit all the controversies which were so far connected by their circumstances as to make all who sue, or are sued, proper, though not indispensable parties.Rather than split up such a suit between courts of different jurisdictions, Congress determined that the removal of the separable controversy to which the judicial power of the United States was, by the Constitution, expressly extended, should operate to transfer the whole suit to the Federal Court.”Although Congress in 1948 narrowed the category of removable claims, requiring of them a greater degree of disassociation than was true of the “separable controversies” referred to in Barney v.Latham, it still retained power to effectuate a policy against fragmentation of litigation.While the “necessary and proper” clause is not without limitation, it has been applied to supply constitutional authority to support legislative policy where otherwise such authority might be doubtful.Where considerations of convenience and economy of litigation dictated, the expansive “necessary and proper” clause frequently has been relied upon to sustain judicial power beyond the strict limits of Article III, assuming arguendo that the Article commands complete diversity.Barney v.Latham's approval of the Separable Controversy Act of 1875 appears to be such an instance.And the whole notion of removal, nowhere provided for in the Constitution, is itself a creature of Congressional power “to make all Laws which shall be necessary and proper for carrying into Execution ...all Powers vested by this Constitution.” Analogous extensions may be found in the doctrines of ancillary and pendent jurisdiction under which the Federal courts adjudicate many kinds of claims for which there is no independent jurisdictional basis rooted in Article III.To the extent that “separate and independent” claims relate to the same transaction or series of transactions and thus involve overlapping items of proof, as in the instant case, retention of them by this Court places no greater strain on Article III than do many accepted applications of the ancillary jurisdiction doctrine.Since the power of Congress to make a Federal forum available to a diversity litigant in Burton's position is unquestioned, this Court is of the view that Congress has the concomitant power to provide that, once the litigant exercises his right to remove, he may be relieved of the burden of multiple trials in different jurisdictions, at least where some degree of duplication is involved.In this connection it might be noted that Section 1441 (c) is in some way a more sensitive instrument to effectuate Congressional policy than was the 1875 provision approved by the Supreme Court in Barney v.Latham.The 1875 statute required retention of the entire case; the 1948 enactment permits remand of nonfederal issues which the Court decides ought not to be tried with the removable matter—a discretion which the Court exercises with respect to the fifth cause of action as noted hereinafter.

As to plaintiff's alternative motion addressed to the Court's discretion, it is abundantly clear that, despite the “separate and independent” quality of the second cause of action, at least the first four claims have some common problems.Items of proof may overlap and the same witnesses may be called to testify with relation to all four claims.To splinter the case and to require a separate trial in this Court, and another in the State Court as to those claims, would needlessly waste the time and effort of all concerned—litigants, witnesses, counsel and courts.The parties are already embroiled in enough litigation here and in California; it would be unreasonable further to proliferate the litigation.Accordingly, the alternative motion to remand the first, third and fourth causes of action is denied.As to the fifth cause of action for declaratory judgment against Taylor alone, this has no relationship of any kind to the individual claims against Burton, or for that matter to the claims asserted against him and Taylor jointly and severally.The motion for remand of the fifth claim is granted.

CASE ANALYSIS

1.State each cause of action in a separate sentence.

2.Why were Elizabeth Taylor and Richard Burton sued by Twentieth Century-Fox Film Corporation?

3.Why was Richard Burton able to move the case to federal court?

4.What was the nature of the motion that was made in this case? Who made the motion?

5.Why did the federal court decide to retain jurisdiction over the first, third, and fourth causes of action, even though they involved neither federal question nor diversity of citizenship?

PERSONAL JURISDICTION

Before a court's decision can obligate a defendant to pay money or affect other rights that the defendant has, that court must have territorial jurisdiction.Territorial jurisdiction can be based on jurisdiction over the defendant (personal jurisdiction[9]
 ) or jurisdiction over property that is the subject of the lawsuit (in rem jurisdiction).

All courts, including federal courts, have personal jurisdiction over residents of the state in which the court is located.However, the right of a court to extend its power to nonresident defendants is always an issue.This is true even if the court is a federal district court.For example, suppose that Mary's mother sends her a sweater for her birthday.Mary lives in California and her mother lives in New York.The sweater was purchased at a small boutique in New York, and is guaranteed to be machine washable.When washed, however, the sweater shrinks.Mary now wants to sue, and because she lives in California, she wants to sue in a California court.Should she be allowed to sue the boutique owner in California, even though he does business exclusively in New York?

The issue of personal jurisdiction is first a question of fairness and due process.Under what circumstances is it fair to require nonresident defendants to appear before a court and defend themselves or risk a judgment by default? Consider the preceding example.Suppose that the boutique owner maintains that while the sweater is machine washable, the directions clearly indicate that it must be washed in cold water and that the reason it shrank was that Mary washed it in hot water.Should he be forced to come to California, a state with which he has no connection, to defend himself? The Supreme Court has held that the Fourteenth Amendment to the U.S.Constitution requires due process in civil cases.Generally, this means that if the defendant is not a resident of the state in which the action is filed, the defendant must have sufficient contacts with the state.This can include activities such as doing business within the state, entering a contract within the state, or causing an accident within the state.Another test used by the courts to determine if personal jurisdiction exists is whether the defendant availed itself of the services of the state.This is known as purposeful availment.In this example, because the boutique owner has no connection with California, that state would not have personal jurisdiction over him.

In addition to meeting the constitutional requirement of due process, the exercise of personal jurisdiction must also be consistent with state law.States have the right to limit who can be sued within their state courts.Most states have enacted laws known as long-arm statutes[10]
 , which specify when nonresident defendants can be sued in the state.

Personal jurisdiction is based on the defendant's constitutional right to due process.Like all constitutional rights, the defendant can waive this right and agree that any court having subject matter jurisdiction can hear the case.A defendant wishing to challenge personal jurisdiction must be very careful.Certain procedures must be followed; if they are not, the court will say that the defendant waived any problem with personal jurisdiction.

IN REM JURISDICTION AND QUASI IN REM JURISDICTION

If a court lacks personal jurisdiction, the court can still hear a case if parties are fighting over property that is located within the state.This is known as in rem jurisdiction[11]
 and is a substitute in some cases for personal jurisdiction.For example, suppose Bob, a resident of Arizona, and Karen, a resident of Nevada, both claim ownership of real property located in Arizona.Bob sues to establish sole ownership, a quiet title action, naming Karen as a defendant.Because the property is located in Arizona, the courts in Arizona have jurisdiction over the property that is the subject of the lawsuit.They have in rem jurisdiction.Another substitute for personal jurisdiction is quasi in rem jurisdiction[12]
 .Quasi in rem jurisdiction exists when the defendant owns property in the state that is not the subject of the lawsuit.To acquire this type of jurisdiction, the parties must first bring the property before the court through an attachment proceeding.The court can then hear any lawsuit, but the damages are limited to the value of the property before the court.



注释

[1]jurisdiction:The power or authority to act in a certain situation; the power of a court to hear cases and render judgments.

[2]original jurisdiction:The power to first hear a case; court of original jurisdiction is where trial takes place.

[3]subject matter jurisdiction:The power of a court to resolve the kind of dispute in question.

[4]federal question:A case that involves a federal law,either in statutes,in the Constitution,or in treaties.

[5]diversity of citizenship:A basis for federal court jurisdiction where the plaintiff and defendant are residents of different states and the amount in controversy exceeds $75,000.

[6]exclusive jurisdiction:The sole power or authority to act in a certain situation.

[7]concurrent jurisdiction:A term that describes situations where more than one entity has the power to regulate or act.

[8]supplemental jurisdiction:The power of the federal court to hear an issue which would normally belong in state court, if that issue is incident to the adjudication of a federal question.

[9]personal jurisdiction:Authority over the person of the defendant in a case.

[10]long-arm statutes:State laws that describe the circumstances in which the state may exercise jurisdiction over nonresident defendants.

[11]in rem jurisdiction:Jurisdiction conferred on a court that may lack personal jurisdiction because the “thing” that is the subject of the dispute is located within the state.

[12]quasi in rem jurisdiction:Jurisdiction based on personal property located within the state; any judgment is limited to an amount equal to the value of the property.


SEC.8-4 VENUE

Often more than one court has proper jurisdiction for a case.This is particularly true in state courts, where the jurisdiction is statewide.In other words, if a trial court in any part of a state has subject matter and personal jurisdiction, then all the trial courts of that state have jurisdiction.Choosing the specific court is now a question of venue[1]
 .Venue is a geographical determination.As a general rule, actions can be maintained in the judicial district in which the defendant resides or where the cause of action arose.When a lawsuit involves title to real property, the location of the property usually governs.If there is more than one possible judicial district, the plaintiff chooses where to file.The defendant can always ask the court to change venue, but a good reason is required before a court does this; venue can be changed only to a court that has proper jurisdiction.

Lawsuits should be filed and heard in a court that has proper venue.However, unlike jurisdiction, a court's lack of proper venue does not always render a judgment void.If a defendant does not object to improper venue, he or she waives the right to object to the judgment rendered by the court.See Figure 8-1 for an explanation of how to select the proper court.
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注释

[1]venue:The proper geographical court in which to file an action.


SEC.8-5 PLEADINGS

Before parties go before a judge or jury, appropriate pleadings must be filed in the court.Pleadings[1]
 are written documents that describe the contentions and allegations of the parties—the plaintiff and the defendant.The two most common pleadings are the complaint[2]
 and the answer[3]
 . The complaint sets out the allegations of the plaintiff.The answer sets forth the defendant's response to these allegations.The Federal Rules of Civil Procedure also permit counterclaims, cross-claims, and third-party actions.A counterclaim[4]
 is a claim that the defendant asserts against the plaintiff.A cross-claim[5]
 is a claim that one defendant has against another defendant.A third-party action[6]
 (also known as impleader) is a claim that a defendant has against a new party.Usually, these claims have some relationship or connection to the initial complaint.In some jurisdictions, the term crosscomplaint is used instead of counterclaim, cross-claim, or third-party action.

Once the pleadings have been filed, the parties await their opportunity to present evidence to a judge or jury.The opportunity, however, does not automatically present itself.One of the parties must specifically request that the case be given a trial date.Once a trial date is requested, the case is put on the civil active list, the list of all cases awaiting trial.The length of the wait on the civil active list depends on the judicial district in which the action is filed.In some busy metropolitan areas, it takes years before the case gets a trial date.

At trial, the parties attempt to prove the allegations contained in their pleadings.If a matter is not alleged in the pleadings either expressly or by implication, the parties could be prevented from presenting evidence.However, most jurisdictions are fairly liberal in allowing parties to amend their pleadings.

THE COMPLAINT

Once the proper court is determined, the first step in initiating a civil lawsuit is the preparation and filing of a complaint.This is a formal document in which the plaintiff states the basis for the lawsuit.For most cases, the federal rules require that the plaintiff state sufficient facts to put the defendant on notice as to why the defendant is being sued.This is referred to as notice pleading.On the other hand, some states require that a complaint contain factual allegations that satisfy each element of the cause of action.The elements of a cause of action, in turn, depend on the substantive area of law involved, and differ depending on the nature of the action.This type of pleading is based on early New York law found in the Field Code, and as a result is sometimes referred to as code pleading.Complaints can be complicated and involved and even simple complaints must comply with various technical requirements.Therefore, most lawyers and paralegals who draft complaints rely on form books for suggested format and language.For some kinds of cases, the federal rules provide suggested forms.

A complaint consists of various parts.

▼ The caption—contains the names of the parties and description of the pleading

▼ The allegations—factual statements or claims that form the basis for the lawsuit and the basis for jurisdiction

▼ The prayer—a demand for relief

▼ The date and the address, telephone number, and signature of the attorney for the plaintiff

If the factual claims are numerous, the complaint might be divided into different causes of action or counts.Complaints vary from very simple documents where one plaintiff is suing one defendant, to very complicated documents where numerous plaintiffs are suing numerous defendants for a number of different reasons.Figures 8-2 and 8-3, examples of complaints, illustrate these differences.

In some states complaints are occasionally verified.That is, the plaintiff swears under penalty of perjury that the statements contained in the complaint are true.

Once a complaint is prepared, it is filed[7]
 in court.A complaint is filed by turning the document over to the court clerk, along with the proper filing fee.The original complaint is taken by the court and given a docket number[8]
 . The clerk then starts a new file for this action.Because files are kept not according to name, but according to docket number, all documents filed in connection with the case must contain the docket or case number.

THE SUMMONS

When the plaintiff files the complaint, the court clerk issues a summons[9]
 .A summons is a form that explains to the defendant that he or she has been sued and has a limited time in which to appear[10]
 , or a default[11]
 will be taken against him or her.The term appear as used in a summons does not mean to appear personally in court.Rather, it means the filing of appropriate documents in the action.If a default is entered against the defendant, the plaintiff becomes eligible for a default judgment, discussed later in this chapter.Figure 8-4 shows a sample of a summons used in federal court.

Rule 55 of the Federal Rules of Civil Procedure sets out the procedure to be followed in federal court when a party defaults.Many states pattern their laws after this section.

Rule 55: Default and Judgment

(a) Entry.When a party against whom a judgment for affirmative relief is sought has failed to plead or otherwise defend as provided by these rules and that fact is made to appear by affidavit or otherwise, the clerk shall enter the party's default.

(b) Judgment.Judgment by default may be entered as follows:

(1) By the Clerk.When the plaintiff's claim against a defendant is for a sum certain or for a sum which can by computation be made certain, the clerk upon request of the plaintiff and upon affidavit of the amount due shall enter judgment for that amount and costs against the defendant, if the defendant has been defaulted for failure to appear and is not an infant or incompetent person.

(2) By the Court.In all other cases the party entitled to a judgment by default shall apply to the court therefor; but no judgment by default shall be entered against an infant or incompetent person unless represented in the action by a general guardian, committee, conservator, or other such representative who has appeared therein.If the party against whom judgment by default is sought has appeared in the action, the party (or, if appearing by representative, the party's representative) shall be served with written notice of the application for judgment at least 3 days prior to the hearing on such application.If, in order to enable the court to enter judgment or to carry it into effect, it is necessary to take an account or to determine the amount of damages or to establish the truth of any averment by evidence or to make an investigation of any other matter, the court may conduct such hearings or order such references as it deems necessary and proper and shall accord a right of trial by jury to the parties when and as required by any statute of the United States.

(c) Setting Aside Default.For good cause shown the court may set aside an entry of default and, if a judgment by default has been entered, may likewise set it aside in accordance with Rule 60(b).
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Service of Process

Once a complaint is filed, the plaintiff is obligated to give notice to the defendant that a lawsuit has been filed.Generally, the court does not do this for the plaintiff.Notice is given through service of process[12]
 .That is, the defendant is served[13]
 with a copy of the complaint and a copy of the summons.Depending on the laws of the state, service can be accomplished in different ways.The following are standard methods of service.
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▼ Personal service—In many jurisdictions, the preferred method of service is personal service where documents are delivered to the defendant personally.Note that the defendant does not have to accept the documents.If the defendant refuses to take the documents in his or her hand, they can be dropped at his or her feet.

▼ Substituted service—Sometimes defendants are impossible to serve personally.They never seem to be at home or at work, and repeated attempts at personal service prove fruitless.In such cases, substituted service is permissible.The requirements for substituted service vary, but generally this type of service involves leaving a copy of the complaint and summons at the defendant's home or workplace with a responsible person who appears to be over age 18.Some states also require that a copy of the summons and complaint be mailed to the defendant.
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▼ Publication—At times, defendants cannot be located at all.In such cases, pursuing a lawsuit might be a complete waste of time and money, as any judgment probably could not be collected.However, in some cases, where money is not the main remedy sought, the plaintiff might still wish to pursue the matter.For example, suppose Robert and Jane, a married couple, decide to separate.They each go their separate ways and do not keep in contact with one another.Three years later, Jane wants a divorce, but has no idea where Robert is.The only thing Jane wants is a decree from the court that she is no longer married.She wants nothing from Robert.In such a case, Robert cannot be served personally or by substituted service, as his whereabouts are unknown.Publication is the only manner in which he can be served.Service by publication seldom, if ever, results in actual notice to defendants that they have been sued.Therefore, before service by publication is allowed, a court order must first be obtained.After that is done, notice of the lawsuit is published in a paper of general circulation.

▼ Service by mail—In some circumstances, documents can be served by certified mail, return receipt requested.

▼ Waiver—Many jurisdictions favor an informal service on the defendant with the defendant returning a document stating that he or she waives formal service.The federal rules favor this method.

Who Can Serve

Although plaintiffs have the responsibility of ensuring that service takes place, they cannot serve the documents themselves.Many attorneys hire licensed process servers to do this.Licensed process servers are people who serve papers professionally and who are licensed by the state, but plaintiffs are not required to use them.Generally, any person over the age of 18 who is not a party to the lawsuit can serve papers.

Date of Service

The date that service is completed is an important date, as it starts the time running in which the defendant must respond.In federal court, the defendant usually has twenty days from the date he or she is served in which to answer (longer, if the defendant waives formal service).In state court, the time might be different.The date service is completed may or may not be the date the defendant actually receives copies of the papers.In the case of personal service, service is completed when the defendant is given the papers.In the other types of service, it may differ.For example, in the case of substituted service, in some jurisdictions service is deemed completed ten days after the papers are deposited in the mail.

Proof of Service

Once the papers are served, a document known as the proof of service[14]
 must be filled out by the individual who served the papers.This document details when and how the papers were served and is signed under penalty of perjury by the person serving the papers.If a defendant fails to respond to the complaint, this document verifies to the court that the entry of a default is appropriate.Figure 8-5 shows a sample proof of service.

THE ANSWER

Once defendants are properly served with copies of the complaint and summons, the next step is up to them.They can either respond to the papers or ignore them.If defendants do nothing in response to the complaint within the allowable time, they default.The plaintiff can then obtain a default judgment.However, default judgments are not automatically given by the court.The plaintiff must first show the court that the defendant was properly served (this is done by filing the proof of service).The plaintiff must also prove to the court that the plaintiff is entitled to a judgment.Sometimes, this is done by filing an affidavit with the court in which the plaintiff details, under penalty of perjury, the facts that show there is a right to a judgment.Alternatively, the plaintiff appears in court and testifies before a judge, again showing that the plaintiff is entitled to a judgment.At such a hearing, usually known as a default hearing, the defendant is not present.

In order to contest a lawsuit, the defendant must file appropriate documents with the court within allowable time limits.These time limits are set by statute, but may be extended by agreement of the parties or by court order.The most common response filed by a defendant is called an answer.In this pleading, the defendant denies some or all of the allegations of the complaint.Additionally, the defendant might set forth affirmative defenses[15]
 . In a sense, an affirmative defense may admit by implication that the allegations of the complaint are true, but then give some reason why the plaintiff is still not entitled to win.For example, in the Rambeaux case, Rambeaux might assert as an affirmative defense to battery that he was privileged to use force because he was making a lawful arrest.Rambeaux is admitting that there was a harmful unconsented touching.But he is saying that the plaintiff is not entitled to any damages because of the affirmative defense of privilege.

Two kinds of answers are commonly used: the general denial[16]
 and the specific denial[17]
 .A general denial is a very simple responsive pleading that denies each and every allegation contained in the complaint.The federal rules state that such a denial should be used only when the defendant is in fact denying all of the allegations in the complaint, including the allegation regarding the jurisdiction of the court.Some states permit a wider use of this document and allow parties to deny allegations that are obviously true.As the name suggests, a specific denial is more detailed or specific.As opposed to simply denying all the allegations of the complaint, the various allegations of the complaint are addressed by number.Any paragraph or allegation that is not specifically denied is deemed admitted.As a practical matter, a specific denial often is no more enlightening to the plaintiff than a general denial.
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Once an answer is prepared, it is filed in court, like the complaint.Also like the complaint, a filing fee is required before the court accepts the document.A copy of the answer is also served on the plaintiff, usually by mailing a copy of the answer to the plaintiff's attorney.See Figure 8-6 for a sample answer.

[image: ]


[image: ]


In addition to denying liability to the plaintiff, defendants sometimes believe that they are entitled to damages or other relief.For example, suppose Peters sues Davis for damages resulting from an automobile accident.In the complaint, Peters alleges that Davis drove negligently and caused the accident.In the answer Davis denies negligence.Now, suppose that Davis is also injured and wants Peters to compensate him for these damages.Damages cannot be requested in an answer.To request damages, defendants must prepare a pleading in addition to the answer.In federal practice, this request is made either in a counterclaim, a cross-claim, or a third-party action, as described earlier in this chapter.In the case of Peters and Davis, Davis would file a counterclaim against Peters to request damages.

MOTIONS AND DEMURRERS

Answers are filed by defendants to contest the factual allegations in a complaint.For example, Brady files a lawsuit claiming that Costa breached a contract.If Costa denies this, Costa should file an answer.Sometimes, however, defendants challenge lawsuits based on some legal issue rather than on the facts.For example, a defendant may claim that the complaint fails to state a legally recognized claim, or that the court does not have personal jurisdiction.

Challenging a complaint based on a legal claim is often done by filing a motion.A motion is a request that the court take some action and issue a ruling or an order.There are many different types of motions, but common ones used to attack a complaint are motions to dismiss, motions for judgment on the pleadings, and motions for a more definite statement.

In some states, a defendant can also file a pleading called a demurrer[18]
 .The most common legal basis for filing a demurrer is that the complaint fails to state a cause of action.

Whether the defendant files a motion or a demurrer to the complaint, a brief court hearing is held to determine the merits of the motion or demurrer.If the complaint is faulty, the judge may give the plaintiff the opportunity to amend the complaint, assuming that the problem can be corrected.If the court finds that the motion or demurrer is without merit, it orders the defendant to file an answer within a short time.



注释

[1]pleadings:The formal written allegations filed with the court by both sides to a lawsuit; claims and defenses are clearly set out so that both parties are placed on notice of the position of the opposing party.

[2]complaint:A document filed in a civil or criminal lawsuit that describes the allegations of the plaintiff and the basis for the lawsuit.

[3]answer:The pleading used by the defendant to respond to the plaintiff's complaint.

[4]counterclaim:A pleading in which the defendant asks for damages or other relief from a plaintiff.

[5]cross-claim:A pleading in which the defendant asks for damages or other relief from a codefendant.

[6]third-party action:A pleading in which the defendant asks for damages or other relief from a new party to the action.

[7]file:To turn a document over to the court clerk, along with any required filing fee.

[8]docket number:The court's numerical designation for a case; used by the court to organize files.

[9]summons:One of the documents used to begin a legal action; it is served on the defendant and tells the defendant to appear in court and respond to the charge or risk a default.

[10]appear:As used in a summons, to appear means to file appropriate documents in the action.

[11]Default:Failure to appear.

[12]service of process:The actual process of giving the defendant a copy of the plaintiff's pleading.

[13]serve:To deliver documents to another party in accordance with legal requirements.

[14]proof of service:The document that details when and how the papers were served; it is signed under penalty of perjury by the person serving the papers.

[15]affirmative defenses:Defenses raised by the defendant in the answer; reasons why the plaintiff should not recover even if all of the allegations of the complaint are true.

[16]general denial:A responsive pleading that denies each and every allegation contained in the complaint.

[17]specific denial:A detailed or specific responsive pleading; it addresses each allegation by number.

[18]demurrer:A pleading used in some states to challenge the legal sufficiency of the complaint.


SEC.8-6 PRETRIAL MOTIONS

Often before a case comes to trial, procedural disputes arise between the parties that they cannot resolve on their own.For example, one party might wish to amend a pleading and the other party might not be agreeable, or a problem with discovery might arise.Recall the case between Twentieth Century-Fox and Elizabeth Taylor found earlier in this chapter.In that case, a motion was made to remand a case back to the state court.The parties could not agree which court was the proper one to hear all of the claims.When the parties cannot work out their problems court intervention is required.When one side makes such a request of the court, it is usually known as a pretrial motion.The party who makes the request, or the motion, is known as the moving party.The other side is known as the responding party.The moving party initiates a motion by requesting a court date for a hearing on the motion and by filing the appropriate documents in court.The appropriate documents consist of the following.

Notice of Motion—a document describing the nature of the motion and the time and place set for the hearing

Declaration in Support of Motion—a statement of fact, made under penalty of perjury, describing the factual basis for the motion

Memorandum of Points and Authorities in Support of Motion—A discussion of case law and statutes that provide legal basis for the motion

Prior to the hearing, the responding party is allowed to file opposing papers, which normally consist of the following.

Declaration in Opposition to Motion—a statement of fact, made under penalty of perjury, describing why the motion should be denied

Memorandum of Points and Authorities in Opposition to Motion— a discussion of case law and statutes that provide legal basis for denying the motion

Motions are usually heard on a special court calendar known as law and motion.

A POINT TO REMEMBER

Motions require court hearings.Be sure that all dates found in the notice of motion have been calendared.
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The case of MTV Network v.Curry discusses various motions that can be made in federal court.

MTV Network v.Curry

867 F.Supp.202 (1994)

Defendant Curry was a video disc jockey who worked for plaintiff MTV.He also engaged in activities not affiliated with MTV.While working for MTV he developed an Internet site, mtv.com.According to Curry, he discussed this with several officials of MTV and was told to go ahead with his development.Sometime later, MTV decided to set up an Internet site and brought this action against Curry on several grounds, including trademark claims based on the use of registered MTV marks and breach of Curry's employment contract.Curry counterclaimed for breach of oral contract, fraud/negligent misrepresentation, and unfair competition.MTV moved to dismiss the counterclaims, claiming that any agreement violated the Statute of Frauds (it could not be performed within one year), that the allegations of fraud are not sufficiently pleaded in the complaint, and that the allegation of unfair competition was not clearly stated.The court denied plaintiff's motions as to the first two counterclaims, but granted a motion for a more definite statement as to the third counterclaim.Read the court's opinion and order.

OPINION: MEMORANDUM

AND ORDER

Plaintiff, MTV Networks (“MTVN”), brought this action against Defendant, Adam Curry (“Curry”).Plaintiff now moves the Court to dismiss Curry's counterclaims, pursuant to Rules 9(b) and 12(b)(6) of the Federal Rules of Civil Procedure, or in the alternative, for a more definite statement of the counterclaims, pursuant to Rule 12(e).For the reasons stated below, Plaintiff's motion is granted in part and denied in part.

I.LEGAL STANDARD FOR 12(B)(6) MOTION

In the course of resolving a motion to dismiss pursuant to Rule 12(b)(6), the Court reads the complaint generously, accepting the truth of, and drawing all reasonable inferences from, the well-pleaded factual allegations.When determining the sufficiency of plaintiff's claim for Rule 12(b)(6) purposes, consideration is limited to the factual allegations in the complaint, which are accepted as true, to documents attached to the complaint as an exhibit or incorporated in it by reference, to matters of which judicial notice may be taken, or to documents either in plaintiff's possession or of which plaintiff had knowledge and relied on in bringing suit.

The Court will only dismiss a complaint for failure to state a claim when the Court finds beyond a doubt that plaintiff “can prove no set of facts” to support the claim that plaintiff is entitled to relief.The standards for dismissing claims under Rule 12(b)(6) are identical to the standards for dismissing counterclaims.

Where, as here, the parties have submitted material outside the pleadings, the Court must either exclude those materials from consideration, or convert the motion to one for summary judgment.Fed.R.Civ.P.12(c).The Court, in its discretion, has chosen to exclude these materials, and Plaintiff's motion is considered one for dismissal for failure to state a claim.

II.

A.Facts

The facts alleged in Curry's Answer and Counterclaims are as follows.Curry served as a video disc jockey (“VJ”) for MTVN under a written contract through May 1, 1992.He continued to serve as an MTVN VJ through April, 1994, under “informal” terms.Curry also engaged in activities in the contemporary music industry that were not directly related to his MTVN employment, such as hosting radio programs and live entertainment events.

In approximately June, 1993, Curry met with MTVN Vice President Matthew Farber (“Farber”) and discussed, inter alia, an Internet service he was developing with the Internet site address “mtv.com.” Curry alleges that while Farber disclaimed any interest by MTVN in entering a joint venture, he indicated that Curry was free to continue development of the Internet site at his own expense.

By approximately August, 1993, Curry had announced the mtv.com address on MTVN broadcasts.On the afternoon of one August taping, Curry claims to have had a conversation about mtv.com with Joel Stillerman (“Stillerman”), a senior MTVN executive.In this conversation Stillerman “made clear that MTVN had no objection to Curry's use and development of the mtv.com address.”

Curry alleges that between August, 1993, and April, 1994, he discussed the mtv.com site with other MTVN personnel on “numerous” occasions, receiving encouragement in his continuing development efforts.During the period August, 1993, to mid-January, 1994, Curry claims that MTVN programmers placed the graphic letters “mtv.com” on the television screen for viewers of the MTVN program “Top Twenty Countdown.” In reliance on his discussions with MTVN executives and personnel, Curry continued to develop mtv.com at his own expense.

On January 19, 1994, MTVN formally requested that Curry cease use of the mtv.com address.However, Curry alleges not only that MTVN programming continued to make on-air references to the address, but that Stillerman asked him, sometime in February, to include certain materials at the mtv.com site.

By the spring of 1994, Curry's mtv.com address had been accessed by millions of Internet users.Curry credits this success, in part, to a computer bulletin board that facilitates communication between performers and other music professionals—a service he claims to have discussed with MTVN personnel since August, 1993.

Curry argues that MTVN was exploiting his development efforts to “test the waters” for their own interactive service.During the second half of 1993, he alleges that MTVN and Viacom explored their options for developing online services.These efforts culminated in an agreement between MTVN and America Online (“AOL”) to provide a computer link to MTVN for a fee.The AOL/MTVN service will include a performer-music professional bulletin board similar to the one Curry developed at mtv.com.

MTVN brought this action on several grounds, including trademark claims based on Curry's use of registered MTV marks and breach of Curry's employment contracts.Curry has counterclaimed for breach of oral contract, fraud/negligent misrepresentation, and unfair competition.The Court now considers MTVN's motion to dismiss these counterclaims.

B.Breach of Contract Counterclaim

Curry's breach of contract claim is grounded in his conversations with Farber, Stillerman and others, in which he was allegedly promised that MTVN would not interfere with his development of mtv.com.MTVN argues that the purported contract is void as it violates the relevant statute of frauds.The statute provides in relevant part: “(a) Every agreement, promise or undertaking is void, unless it or some note or memorandum thereof be in writing, and subscribed by the party to be charged therewith, or by his lawful agent, if such agreement, promise or undertaking: By its terms is not to be performed within one year from the making thereof.”

In New York, oral agreements violate the statute of frauds only if by their very terms they have absolutely no possibility in fact and law of full performance within one year.The question is not what the probable, or expected, or actual performance of the contract was; but whether the contract, according to the reasonable interpretation of its terms, required that it should not be performed within the year.

MTVN urges the following interpretation of the agreement outlined by Curry's pleadings: Curry would be free to terminate the development of his Internet site at will, but MTVN would forever be obliged not to interfere with Curry's use of the site name mtv.com.Under this view of the contract, Curry's obligations would be susceptible of completion within a year, but MTVN's obligations would continue indefinitely.

The more straightforward reading of Curry's pleadings suggest two performances that are susceptible of completion within one year: Curry's development of the Internet site terminable by him at any time; and MTVN's forbearance to assert any rights it might have in the site—for so long as the site continued.Under this interpretation the performances are of equal duration, each terminating upon Curry's unilateral decision to discontinue operation of the site.

The statute of frauds, “designed to guard against fraudulent claims supported by perjured testimony, was never meant to be used as ‘a means of evading just obligations' based on contracts ‘fairly, and admittedly, made.’” Manhattan Fuel Co.v.New England Petroleum Corp., 422 F.Supp.797, 801 (S.D.N.Y.1976).Assuming, arguendo, that this contract involved one-sided obligations of indefinite duration, the Court is not convinced by the arguments submitted that the statute of frauds will bar Curry's claim.Development of the record to a fuller degree than what is presented on the present motion is warranted.In June or August, 1993, MTVN may simply have failed to appreciate the commercial potential of an Internet music site, and improvidently (in retrospect) granted Curry all of the rights he has alleged.MTVN now argues that Curry's purported agreement involves a “major property right” which would ordinarily be embodied in a writing, but this characterization may derive from the 20-20 vision of hindsight.

Finally, the Court notes that the statute of frauds does not present a bar to an agreement that may be characterized as a “joint venture.” A joint venture is a “special combination of two or more persons where in some specific venture a profit is jointly sought without any actual partnership or corporate designation.” Forman v.Lumm, 214 A.D.579, 212 N.Y.S.487, 490 (A.D.1st Dept.1925).It is widely recognized that the statute of frauds is generally inapplicable to joint ventures, because these agreements are terminable at will.

Although Farber expressly disclaimed MTVN's interest in a joint venture during the June meeting, he may have intended only to convey MTVN's lack of interest in funding the project.A joint venture does not, however, require financial support from the co-venturers.Curry has alleged MTVN contributions of various sorts, including advertising of the mtv.com address on MTVN broadcasts and permission (or at least a request by Stillerman) to place certain MTVN materials on Curry's Internet site.

As New York General Obligations Law § 5-701 presents no bar to this cause of action, defendant's breach of contract counterclaim survives plaintiff's motion to dismiss.C.Fraud/Negligent Misrepresentation Counterclaim

Curry's second counterclaim is labeled “Fraud/Negligent Misrepresentation.” Under Federal Rule of Civil Procedure 9(b), “in all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity.” A claim for fraud must be dismissed under Rule 12(b)(6) if it does not satisfy the Requirements of Rule 9(b).MTVN argues for dismissal of the fraud claim on the ground that Curry has merely set forth conclusory allegations of fraud “without clearly stating who said what and when.” The Court finds that the details of the Farber and Stillerman conversations are sufficiently set forth in paragraphs 9-11 of Curry's Answer and Counterclaims to meet the Rule 9(b) standard.

MTVN next argues that Curry has failed to set forth a sufficient factual basis to establish fraudulent intent (scienter) when MTVN executives encouraged Curry to develop his computer service under the mtv.com name.While Rule 9(b) permits scienter to be demonstrated by inference, this “must not be mistaken for license to base claims of fraud on speculation and conclusory allegations.” Wexner v.First Manhattan Co., 902 F.2d 169, 172 (2d Cir.1990).

Curry's fraud claim requires that MTVN personnel had fraudulent intent at the time that they made the statements at issue.MTVN argues that Curry's pleadings are deficient in this regard, as there is no suggestion that Farber or Stillerman intended, at the time of the June and August conversations, to break the promises they allegedly made.

The Court finds Curry's pleadings sufficient in this regard.Curry's August conversation with Stillerman was critical to his reliance and resulting damages.Curry alleges that “during the second half of 1993, MTVN and Viacom explored various options for development of interactive television or on-line computer services,” resulting in an agreement with America Online to provide a computer link to MTVN.Since the “second half of 1993” encompasses August, 1993, the Court only need infer that Stillerman, a “senior executive” at MTVN, would be aware of MTVN's plans to develop a computer-based information service to find a sufficient basis for scienter in Curry's pleadings.

Questions of the reasonableness of reliance raise issues of fact that must be resolved at trial.The Court notes only that Curry's pleadings allege a period of services rendered to MTVN, from May, 1992, through April, 1994, that were not based upon a written contract.This oral employment contract may have set the stage for the oral agreement that Curry now asserts.The Court also takes judicial notice of the explosive growth in public and corporate awareness of the commercial potential of the Internet.

The Court therefore finds that Curry's fraud allegations are sufficient to withstand this motion to dismiss.The Court is similarly unpersuaded by the similar arguments that MTVN raises in opposition to Curry's negligent misrepresentation counterclaim.

D.Unfair Competition Claim

Curry's third counterclaim alleges the New York common law tort of unfair competition, which “bans ‘any form of commercial immorality.’ A cause of action for unfair competition requires unfairness and an unjustifiable attempt to profit from another's expenditure of time, labor and talent.” Coors Brewing Co.v.Anheuser-Busch Co., 802 F.Supp.965, 975 (S.D.N.Y.1992).This claim is grounded in Curry's theory that MTVN was using his Internet site as a no risk “test bed” for its own on-line service.

MTVN argues that it cannot determine how to interpret Curry's third counterclaim, which in paragraph 33 of his Answer and Counterclaims charges MTVN with “misappropriating the fruits of Curry's labors and expenditures.” The Court agrees that Curry has failed to specify what it is that MTVN has allegedly misappropriated.

Unfair competition is an imprecisely defined cause of action in New York.There appear to be “few limits on this evolving tort.” Demetriades v.Kaufmann, 698 F.Supp.521, 525 (S.D.N.Y.1988).

Rule 12(e) of the Federal Rules of Civil Procedure states in part: “If a pleading to which a responsive pleading is permitted is so vague or ambiguous that a party cannot reasonably be required to frame a responsive pleading, the party may move for a more definite statement....”There is a tension between Rule 12(e) and Fed.R.Civ.P.8, which requires only “a short and plain statement of the claim showing that the pleader is entitled to relief.” While motions for more definite pleadings are generally disfavored, the opposing party must be given sufficient notice to frame a responsive pleading.

Applying this standard to the amorphous tort of unfair competition, the Court concludes that MTVN is entitled to clarification of Curry's third counterclaim.In particular, MTVN deserves amplification of the phrase in paragraph 33 that charges MTVN with misappropriation of “the fruits of Curry's labors and expenditures.” These fruits might involve trademark issues, such as the use of the Internet address “mtv.com,” or theft of Curry's idea, or perhaps theft of Curry's mtv.com audience.Given the broad range of defenses involved in opposing these claims, and the potential for unexpected claims at trial, MTVN is entitled to a clarification of Curry's pleadings.Recognizing that MTVN has not been provided with fair notice of Curry's third counterclaim, the Court grants MTVN's motion for a more definite statement.

Ⅲ.CONCLUSION

For the foregoing reasons, plaintiff's motion with regard to counterclaims I and II is denied.As to counterclaim III, plaintiff's motion for a more definite statement is granted.Defendant shall have thirty (30) days from the date of this Order to file an amended third counterclaim.Plaintiff shall have thirty (30) days from the date of the filing of the amended counterclaim in which to file an answer or other appropriate response to the amended counterclaim.

So ordered.

The Court provided the followingtwo informative footnotes:


1.The Internet is the world's largest computer network (a network consisting of two or more computers linked together to share electronic mail and files).The Internet is actually a network of thousands of independent networks, containing several million “host” computers that provide information services.The Internet Unleashed 22-23 (Sams Publishing, 1994).An estimated 25 million individuals have some form of Internet access, and this audience is doubling each year.Philip Elmer-Dewitt, “Battle for the Soul of the Internet,” Time, July 25, 1994, at 50.The Internet is a cooperative venture, owned by no one, but regulated by several volunteer agencies.

2.Each host computer providing Internet services (“site”) has a unique Internet address.Users seeking to exchange digital information (electronic mail ［“e-mail”］, computer programs, images, music) with a particular Internet host require the host's address in order to establish a connection.

Hosts actually possess two fungible addresses: a numeric “IP” address such as 123.456.123.12, and an alphanumeric “domain name” such as microsoft.com, with greater mnemonic potential.See The Internet Unleashed, footnote 1.Internet domain names are similar to telephone number mnemonics, but they are of greater importance, since there is no satisfactory Internet equivalent to a telephone company white pages or directory assistance, and domain names can often be guessed.A domain name mirroring a corporate name may be a valuable corporate asset, as it facilitates communication with a customer base.

The uniqueness of Internet addresses is ensured by the registration services of the Internet Network Information Center (“Internic”), a collaborative project established by the National Science Foundation.Id.at 460.Internic “hands out the names for free under a very simple rule: First come, first served.Trademark violations are the requestor's responsibility.” Joshua Quittner, “Making a Name on the Internet,” Newsday, October 7, 1994 (discussing speculation in Internet addresses such as mcdonalds.com).

CASE ANALYSIS

1.Describe the motions that were made at trial.

2.What is the legal issue in the MTV case?

3.List and describe the various pleadings discussed in this case.


SEC.8-7 DISCOVERY

Complaints and answers often contain very general claims.For example, consider the Martinez case described in the case file earlier in this chapter.Review the Martinez complaint (Figure 8-3).The complaint does not describe Martinez's injuries with any degree of specificity, nor does it itemize all of the medical expenses.Before the parties actually go to trial, they are allowed to find out, or discover, a great deal about the specifics of the claims.This is done in a part of the case known as discovery[1]
 .

Full discovery promotes settlement and, in those cases that go to trial, results in a more efficient, orderly process.In general, each side is allowed to discover those facts and contentions that are relevant to the case and are not privileged.In conducting civil discovery, certain procedures or methods must be employed.The following is a brief description of the methods used in civil discovery.

INTERROGATORIES

Interrogatories[2]
 are written questions sent by one party to another party that must be answered under oath.These questions usually call for a narrative answer, for example, “Please describe in detail all injuries that you sustained in the accident that is the subject of this lawsuit.” Where the parties are represented by attorneys, the documents are, of course, sent by one attorney to the other, although they are to be answered by the client.The following is a sample of the types of questions that might appear in a set of Interrogatories sent to Randy Rambeaux by Jaime Martinez.

Interrogatories to Defendant

1.State your name, address, and date of birth.

2.State all names by which you have ever been known.

3.Give the name and address of all employers for the past 10 years, including dates of employment.

4.On what date were you first employed by the Centerville City Police Department?

5.Describe all job training that you were given at the time you were hired.

6.Describe all job training you have received since you were hired.

7.Have any complaints been lodged against you claiming that you used excessive force? If so, for each complaint, please state:

a.The date of the complaint

b.The name of the complainant

c.The nature of the complaint

d.Whether any disciplinary proceedings resulted from said complaint

e.Whether any litigation resulted from said complaint

REQUESTS FOR ADMISSIONS

Requests for admissions[3]
 are written requests by one party (through his or her attorney, if represented) to another to admit or deny the truth of a statement or the genuineness of a document.These questions do not call for a narrative response, but rather a simple admission or denial, for example, “Do you admit that you owe the plaintiff $15,000?”

REQUESTS TO PRODUCE OR INSPECT

Requests to produce or inspect[4]
 are a form of discovery that allows one side to see and copy documents in the possession of the other.They also allow one side to physically inspect any real or personal property that is relevant to the lawsuit.

ETHICAL CHOICES

You are the paralegal in a litigation practice.Your next-door neighbor has sued a local police officer.The police officer is a client in your office.You have been assigned to the case.Should you do anything?

DEPOSITIONS

A deposition[5]
 is an oral proceeding in which one side personally questions another party or witness in a case.The questioning takes place before a court reporter and is under oath.All sides have the right to be present during questioning.After the deposition, the questions and answers are reduced to writing in a deposition transcript.This is the only form of discovery that can be used with people who are not parties to the lawsuit.An excerpt from a deposition transcript in the Rambeaux matter might look like the following; of course, an actual deposition would be several pages in length.

Examination by Ms.Meyers

Q: Good afternoon, Mr.Rambeaux.My name is Jeanne Meyers and I represent Jaime Martinez.I am going to ask you questions related to a lawsuit that my client has filed against you.Would you state your name and address for the record.

A: Randy Rambeaux.3465 Alta Bates Rd., Centerville.

Q: By whom are you employed, Mr.Rambeaux?

A: The City of Centerville Police Department.

Q: How long have you been so employed?

A: For seven years.

Q: At present, what is your position with the police department?

A: I am a patrol officer.

Q: What was your position with the police department on May 15 of last year?

A: The same.

Q: Please describe your duties as a patrol officer.

REQUESTS FORMEDICAL EXAMINATION

In cases where the physical condition of one of the parties is in question, the other side can request that the party be examined by a doctor of their choosing.This method of discovery, known as a request for medical examination, is most commonly found in personal injury cases and is referred to as a “defense medical.”

DISCLOSURE

In addition to these methods of discovery, the federal rules also require the parties to disclose certain basic information to one another.This includes the identity of people who have relevant information, a description of relevant documents, a computation of all damages, and, eventually, the identity and qualifications of people expected to be called at trial as expert witnesses.

See Figure 8-7 for a summary of common discovery methods.
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ELECTRONIC DISCOVERY

One of the most important developments in the area of discovery is the application of discovery methods to electronically stored evidence.No longer are attorneys satisfied with obtaining copies of important documents.They want to see the computers (or hard drives) on which these documents were created and stored.Electronic discovery requires that attorneys and paralegals be familiar with the way that information is created and stored.Often it requires experts to actually retrieve information.

A POINT TO REMEMBER

Paralegals play an important role in the discovery process.They draft discovery documents, answer discovery documents, and organize the responses to the various discovery requests.



注释

[1]discovery:A pretrial process of acquiring information; the most common discovery tools are written interrogatories, depositions, and requests for production of documents and things.

[2]interrogatories:Written questions sent by one party to another party; must be answered under oath.

[3]request for admissions:A written request by one party to another to admit or deny the truth of a statement or the genuineness of a document.

[4]request to produce or inspect:A written request by one party to another to allow one side to see and copy documents or to physically inspect real or personal property that is relevant to the lawsuit.

[5]deposition:The testimony of a witness, given under oath, outside the courtroom and taken before a court reporter; the deponent (the person whose deposition is being taken) will be asked questions by the attorney who requested the deposition.


SEC.8-8 PRETRIAL CONFERENCES AND SETTLEMENT

In many cases, before the matter actually goes to trial, various pretrial conferences[1]
 are held.One type of conference is held for the dual purpose of determining that the case really is ready for trial and then assigning a trial date.These conferences are known as status conferences, pretrial conferences, or trial-setting conferences.They are informal proceedings, but do involve the attorneys for all parties appearing in court before a judge.

Another type of conference frequently held before trial is the settlement conference.Here, the attorneys meet with the judge prior to trial and try to reach a settlement[2]
 .Only a small percentage of lawsuits that are filed ever go to trial.Most of them settle sometime prior to trial.If the parties settle the case before a lawsuit is filed, then the proceedings are fairly simple.The parties enter into an agreement, normally in writing, that details the terms of their agreement.Sometimes, this agreement is referred to as a compromise and release[3]
 . If pleadings have been filed, then somehow the court file must reflect that the action is no longer pending.This is accomplished by the filing of a dismissal with prejudice.A dismissal with prejudice means that the case has been settled and cannot be refiled.Sometimes parties dismiss cases without prejudice, which allows them to refile.However, this is never done if the case has settled.

Settlement is strongly encouraged by all courts.Many courts, including the federal courts, not only hold settlement conferences, but encourage or require that the parties attempt some form of nonbinding alternative dispute resolution such as mediation or arbitration.

ETHICAL CHOICES

Your supervising attorney tells you that for each case you refer, the firm will pay you a $100 bonus.In case of a contingent fee, the firm will pay you 10 percent of the fee.A case you referred to the office settles and the firm receives a contingent fee of $100,000.You do not ask for any referral fee, but the firm offers you $10,000.Do you accept it?

Featured Web Site: www.usdoj.gov/

The U.S.Department of Justice represents the United States in a variety of lawsuits, both civil and criminal.Its Web site describes the various divisions within the department and contains several actual documents.

Go Online

1.Describe the different divisions that handle civil cases.

2.Find examples of at least one civil complaint, a civil motion, and a civil settlement agreement.Describe the contents of each.

Around the World

Lawsuits against the tobacco industry have been filed numerous times by Americans who claimed that smoking resulted in injury or death.In addition, there are numerous lawsuits filed against the tobacco industry by foreign countries such as Guatemala, Nicaragua, Thailand, Ukraine, Panama, Belize, and Brazil.These lawsuits have been filed in U.S.federal courts, state courts, and courts of foreign countries, and include requests for damages for smuggling cigarettes and for health care.For more information about these lawsuits, check the Web site of Brown ＆ Williamson at http://www.brownandwilliamson.com.For more information about foreign lawsuits in general, search Google or another search engine for “foreign litigation.”

Chapter Summary

The process of getting a civil case to trial is known as civil procedure.This process includes determining that a cause of action exists, selecting the proper jurisdiction and venue, preparing pleadings, conducting discovery, and, sometimes, making pretrial motions.A cause of action is a legally recognized factual basis for the lawsuit.Jurisdiction is the power or authority of a court to hear a case.A court must have subject matter and personal jurisdiction (or in rem or quasi in rem jurisdiction) before it can hear the case.The pleadings consist of the complaint and the answer.They might also include counterclaims, cross-claims, and third-party actions.Discovery includes the use of interrogatories, requests for admissions, requests for inspection of documents or other things, depositions, and requests for medical examinations.It also requires that parties disclose some information without a request.

Terms to Rememberar

bitration　mediation

cause of action　jurisdiction

original jurisdiction　subject matter jurisdiction

federal question　diversity of citizenship

exclusive jurisdiction　concurrent jurisdiction

supplemental jurisdiction　personal jurisdiction

long-arm statutes　in rem jurisdiction

quasi in rem jurisdiction　venue

pleadings　complaint

answer　counterclaim

cross-claim　third-party action

file　docket number

summons　appear

default　service of process

serve　proof of service

affirmative defenses　general denial

specific denial　demurrer

discovery　interrogatories

request for admissions　request to produce or inspect

deposition　pretrial conference

settlement　compromise and release

Questions for Review

1.What is a cause of action?

2.Explain the concepts of subject matter jurisdiction, personal jurisdiction, in rem jurisdiction, and quasi in rem jurisdiction.

3.Name and explain the uses of a complaint and an answer.

4.What is the purpose of a pleading?

5.What is the purpose of a summons?

6.Explain the various types of “service” that may take place.

7.What is a demurrer? When is a demurrer used?

8.List and explain the pretrial motions discussed in this chapter.

9.List and explain the discovery devices covered in this chapter.

10.Explain the legal result when a settlement is reached.

Questions for Analysis

1.Review the short excerpt from a deposition transcript found on page 338.Write a short summary of this transcript.

2.Review the interrogatories that might be used in the Rambeaux case.Write a set of questions that might be sent to the plaintiff in this case.

3.Review the Ethical Choices boxes in this chapter.Which NALA and/or NFPA rules or guidelines apply to the situations? Review your state's ethical rules.(Hint: Go to http://www.nala.org/ and find a link.) Which of those rules apply?

Assignments andProjects



1.Locate the rules of civil procedure in your state.How many days does a person have to respond to a civil summons? Cite the section title and number for the code section you locate.You can probably find your state's rules of civil procedure online.(Hint: Start with www.findlaw.com/ and go to legal topics.)


2.Litigation documents related to famous cases are often online.One Web site that publishes and archives these documents is www.findlaw.com(http://news.findlaw.com/legalnews/documents/).Find a civil litigation case and summarize the legal documents in the case.

Skills Assessment

At times paralegals must check court files for copies of documents or other information.Visit your local court and check to see how many lawsuits have been filed against your school.Select one file and examine its contents.Summarize the documents in the file.



注释

[1]pretrial conference:A meeting between the attorneys and the judge that takes place before trial.

[2]settlement:A settlement occurs when the parties reach an agreement on some or all of the issues without actually going to trial; if settlement is on some issues, the remaining issues are litigated or tried.

[3]compromise and release:A settlement agreement that ends a case.


CHAPTER 9　CRIMINAL PRACTICE: CRIMINAL LAW AND JUVENILE LAW


Section I: Criminal Law



9-1 Introduction to Criminal Practice


9-2 Purposes of Criminal Law




9-3 Elements of a Crime: Mens Rea and Actus Reus



9-4 Crimes



9-5 Defenses to Criminal Charges




Section II: Juvenile Law



9-6 Introduction to Juvenile Law



9-7 The Juvenile Court



9-8 Prosecution of Juvenile Offenders
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Chapter Objectives

When you complete this chapter you should be able to

1.List the purposes of criminal law.

2.Explain the elements of a crime in terms of mens rea and actus reus.

3.List and explain the degrees of homicide.

4.Compare and contrast the elements ofcriminal battery and assault.


5.Apply the elements of a criminal statute to a simple fact pattern and reach a conclusion as to whether or not the statute is violated.

6.Describe the differences between the prosecution of juvenile offenders and the prosecution of adult offenders.

CASE FILE：THE SIMMONS CRIMINAL MATTER

Jacob Simmons believes that he will be charged with several crimes.He describes the events as follows.

“I had been playing pool and drinking beer in Sam's Billiards Hall for about two hours when Ron Opal walked in.He is dating Kathy Smith.Kathy and I were engaged until about two weeks ago, when she said she needed some space.When Ron swaggered past me toward the bar, he asked me if I liked the ‘space’ Kathy had given me.That really made me mad.I am not seeing anyone and I had a bad couple of weeks.I told him to stay away from me.He came back and poked his index finger into my chest and told me to get a life.I slapped his hand away.He didn't scare me.Then he went over to the bar and got a beer.The more I thought about him and Kathy and his attitude, I just lost my temper and yelled out, ‘You are no good and everyone knows it.Stay away from me or you will be sorry.’ He came back up to me and began yelling at me.I got so mad I threw my beer bottle at him.It broke when it hit him on the shoulder; he had a pretty good cut on the top of his right shoulder.Then the bartender came over and got between us.He told us to leave.The last thing Ron said to me was that he was going to report it to the cops.A friend who works at County Hospital told me today that Ron has been in the hospital since that night; he is a ‘bleeder’ or something and lost a lot of blood and is in real serious condition.My friend says he could actually die.I am really worried.”


SECTION I: CRIMINAL LAW

SEC.9-1 INTRODUCTION TO CRIMINAL PRACTICE

A criminal law office can be an exciting place to work.In a criminal practice the client, in many instances, has been charged with the commission of a crime[1]
 .A crime is a social wrong or social evil.Crimes are punishable under the law, that is, the criminal statute.A primary goal of criminal law is to prevent socially undesirable or unacceptable behavior.All states, as well as the federal government, have criminal codes.The Model Penal Code[2]
 has been adopted in whole or in part by many states.This code was drafted by legal scholars in a largely successful attempt to create consistent criminal laws.

A research assistant working in a criminal law office researches the case law and the statutes applicable to the client's case.In addition, the assistant reviews the paperwork for potential flaws in the pleadings or flaws in the laws relied upon in the pleadings.This person might interview witnesses to determine the facts of the case.Remember, new laws must be placed under very strict scrutiny.They must be carefully analyzed and reviewed for potential ambiguities.

People who practice criminal law and the staff who work with them carry a tremendous burden.The penalties in criminal law may be severe.Most of these penalties involve the loss, if the defendant is convicted, of one or more of the defendant's personal freedoms.The drafters of the Constitution of the United States understood what it meant to lose one's liberty or one's freedom.The Constitution was carefully drafted so as to protect people and citizens from unfair laws and unfair governmental practices.In criminal law, there is a presumption[3]
 that the defendant is innocent until proven guilty.This is a rebuttable presumption[4]
 , which means that the presumption may be disproved by the facts.



注释

[1]crime:An act in violation of a criminal statute.

[2]Model Penal Code:A collection of criminal statutes, it was created for the states to adopt in whole or in part, and has helped create uniformity in criminal law.

[3]presumption:An inference in support of a specific fact.

[4]rebuttable presumption:An inference that may be rebutted or challenged.


SEC.9-2 PURPOSES OF CRIMINAL LAW

It is incomplete to say that the purpose of criminal law is to prevent socially unacceptable or undesirable behavior.The purpose also involves punishment.Our criminal justice system relies, in part, on punishment to prevent socially undesirable behavior.

DETERRENCE

For example, some criminal punishments are designed to deter[1]
 people from committing crimes.Once individuals understand that they will be punished for certain acts, they will be deterred from committing those acts.

REHABILITATION

Rehabilitation[2]
 is often cited as the purpose for punishing people convicted of committing crimes.In theory, the criminal benefits from programs offering education, counseling, training, and treatment.However, there are serious concerns about the success of rehabilitation programs.

INCAPACITATION

Another purpose for the punishment of crimes is incapacitation[3]
 .If a person who is dangerous to society is placed in prison or jail, that person cannot injure members of the general public.The criminal is literally restrained or incapacitated from injuring others.This restraint may take the form of extended incarceration or even death.

RETRIBUTION

Retribution[4]
 takes place when society, through the criminal justice system, takes revenge on criminals who violate criminal statutes.The punishment of the criminal must take place through the criminal justice system.Victims of crime or the families of victims of crime must not seek their own retribution.The criminal statutes help to serve this purpose.



注释

[1]deter:To stop, discourage, or prevent a person from performing a certain act.

[2]rehabilitation:The process of helping a person attain or regain his or her potential as a citizen; may take the form of counseling or therapy.

[3]incapacitation:The act of restraining a person from taking certain actions

[4]retribution:Punishment for a crime.


SEC.9-3 ELEMENTS OF A CRIME: MENS REA AND ACTUS REUS

Most crimes have two basic elements.First, there is a mental element: the guilty state of mind.Second, there is a physical element: the physical act by the criminal defendant.

MENS REA

The mental element is known as the mens rea[1]
 , or mental state, of the defendant.Sometimes this is referred to as the “guilty mind” of the defendant, or the defendant's criminal intent.Under the Model Penal Code, four states of mind fulfill the mens rea requirement: purposeful, knowing, reckless, and negligent.

A PURPOSEFUL ACT

A purposeful act[2]
 occurs when the defendant acts with the desire to cause the result.For example, suppose the defendant shot a gun at the victim, intending to shoot him.This is a purposeful act.

A KNOWING ACT

A knowing act[3]
 occurs when the defendant acts with the knowledge that the result is almost certain to occur.The difference between a purposeful act and a knowing act is that the knowing actor is not acting to cause the result.For example, suppose a defendant fired a gun into a crowded room.He knew that he would almost certainly shoot a person.However, he did not intend harm to any specific victim.This is thus a knowing act rather than a purposeful act.

A RECKLESS ACT

A reckless act[4]
 occurs when the defendant acts with a conscious disregard that a substantial and unjustifiable risk will result.For example, suppose that at a public park on the Fourth of July, the defendant fired his gun into the air and the bullet struck and injured a child.This is a reckless act.

A NEGLIGENT ACT

A negligent act[5]
 occurs when the defendant acts with a substantial and unjustifiable risk.However, there is no conscious disregard of the risk.For example, suppose the defendant's 1,000-acre ranch was clearly posted with “No Trespassing” signs; no one should have been on the ranch on the Fourth of July.The defendant fired his gun into the air and the bullet struck and injured a trespasser.This is a negligent act.

The prosecution bears the burden of proving the defendant's mental state when the act in question was committed.Proving mens rea can be difficult because we are talking about proving what a person was actually thinking when a specific event or act occurred.In many instances, the prosecutor will use inferences[6]
 to prove the mens rea of the defendant.Inferences are conclusions that a jury or judge may make after full consideration of the facts.For example, suppose a woman walks up to her estranged husband and shoots him in the chest.She later says she intended only to wound him.The husband dies as a result of the gunshot injury.In some jurisdictions, to sustain a first-degree murder charge, the prosecutor must show that the defendant intended to kill the victim.In this instance, the jury would be allowed to infer that the wife intended to kill her husband, based on the seriousness of her action.

ACTUS REUS

Actus reus[7]
 is the second element of a crime: the guilty act or the physical aspect of the crime.In most cases, an act is a volitional physical act.In the example of the woman who shot her estranged husband, the act of pulling the trigger of the gun is the act, or the actus reus, of the crime.

One further aspect of actus reus is vital: The action must be a voluntary act.The Model Penal Code provides the following guidance on what constitutes a voluntary act[8]
 .

Article 2: General Principles of Liability

Section 2.01: Requirement of Voluntary Act; Omission as Basis of Liability;

Possession as an Act

(1) A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.

(2) The following are not voluntary acts within the meaning of this Section:

(a) a reflex or convulsion;

(b) a bodily movement during unconsciousness or sleep;

(c) conduct during hypnosis or resulting from hypnotic suggestion;

(d) a bodily movement that otherwise is not a product of the effort ordetermination of the actor, either conscious or habitual.


(3) Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:

(a) the omission is expressly made sufficient by the law defining theoffense; or


(b) a duty to perform the omitted act is otherwise imposed by law.

(4) Possession is an act, within the meaning of this Section, if the possessor knowingly procured or received the thing possessed or was aware of his control thereof for a sufficient period to have been able to terminate his possession.

CONCURRENCE OF ACTUS REUS AND MENS REA

Not all crimes require a mental act; however, a physical act must always be shown.When mental and physical elements are required under the language of a criminal statute, they must concur[9]
 .This concurrence is the joining of the physical and mental elements of the crime.The mental state must be the reason that the physical act occurred, and must occur before the physical act.



注释

[1]mens rea:The mental element of a crime; sometimes called the“guilty mind”.

[2]purposeful act:An act that is performed willfully or voluntarily.

[3]knowing act:An act that is performed consciously or with knowledge.

[4]reckless act:An act in which a person is careless or indifferent to the consequences of the action.

[5]negligent act:An act in which a person acts with a substantial and unjustifiable risk.

[6]inference:A logical conclusion of a fact that is not supported by direct evidence; a deduction made by a judge or a jury based on common sense and the evidence presented in the trial.

[7]actus reus:The physical element of a crime; the guilty act or the physical aspect of the crime.

[8]voluntary act:An unconstrained act.

[9]concur:To act together.


SEC.9-4 CRIMES

Crimes can be committed against people, against property, and against the public.Crimes against people include murder, battery, assault, and rape.Crimes against property include burglary, embezzlement, and receiving stolen goods.Examples of crimes against the public include hate crimes, vagrancy, and disorderly conduct.A complete analysis of crimes is best covered in a criminal law course.

There are some relatively new developments in criminal justice.One such development is the Federal Electronic Communication Privacy Act (18 U.S.C.§ 2510 et seq.), which punishes unauthorized interceptions of protected communications by imposing criminal and civil penalties on law enforcement and private parties who violate the act.Another federal law, the Privacy Protection Act (42 U.S.C.§ 2000aa et seq.), limits the government's ability to use a search warrant or seize materials that have been prepared or acquired by people intending to disseminate information to the public—in other words, the media.

The effect of technology on the law is clearly illustrated in the legal community of Silicon Valley, the birthplace of modern technology.In that area (Santa Clara County, California), the prosecutor's office established a special unit of attorneys to handle criminal complaints stemming from the use of technology.In particular, this unit deals with crimes involving unlawful computer access (theft or destruction of information), theft of intellectual property (usually trade secrets), and theft of computer components.This type of law practice requires that the attorneys and their investigators be knowledgeable not only in the law but also in the technology.The legal and technical problems in this area are so specialized that one of the prosecuting attorneys, Kenneth S.Rosenblatt, wrote a book titled High-Technology Crime: Investigating Cases Involving Computers (KSK Publications, 1995).In this book, Mr.Rosenblatt explains:High technology crime investigation is comparatively new, and there are no clear legal signposts.Investigators working in this area are unusually vulnerable to legal assault, including lawsuits based on alleged damage to equipment and data, invasion of privacy, and violation of civil rights....One law enforcement expert put it best when he urged the author to speak only in vague generalities: “Bill Gates is making changes faster than we are.”The following discussion represents an overview of some common crimes and their elements.Crimes are generally categorized into felonies, misdemeanors, and petty offenses.A felony is the most serious category of crime.A felony is often punishable with a minimum of one year's imprisonment.A misdemeanor is a less serious crime, punishable by a jail term of up to one year.In some misdemeanor cases, fines are also charged.A petty offense carries a maximum penalty of up to six months' incarceration.

A POINT TO REMEMBER

In order to adequately analyze a criminal law fact pattern, each crime must be broken down into its elements.The prosecution must prove, beyond a reasonable doubt, each element of a crime.Section 1.12 of the Model Penal Code states: “No person may be convicted of an offense unless each element of such offense is proved beyond a reasonable doubt.In the absence of such proof, the innocence of the defendant is assumed.”

HOMICIDE

Homicide[1]
 is the taking of the life of one person by another.Keep in mind that not all homicides are crimes.Before the criminal justice system affixes the term crime to a homicide, there must be a showing of criminal intent, or mens rea.The Model Penal Code provides the following definitions to be used in criminal homicide cases: (1) a “human being” means a person who has been born and is alive; (2) “bodily injury” means physical pain, illness, or any impairment of physical condition; (3) “serious bodily injury” means bodily injury that creates a substantial risk of death, or that causes serious, permanent disfigurement or protracted loss or impairment of the function of any bodily member or organ; and (4) “deadly weapon” means any firearm or other weapon, device, instrument, material, or substance, whether animate or inanimate, that in the manner in which it is used or is intended to be used is known to be capable of producing death or serious bodily injury.

Statutory law divides the crime of homicide into degrees.First-degree murder[2]
 is a homicide that is premeditated, willful, and deliberate.Premeditated, willful, and deliberate acts may indicate criminal intent.This is the highest form of murder and is severely punished.Any homicide that is not first-degree murder and is not manslaughter[3]
 is second-degree murder[4]
 .Second-degree murder often involves impulsive acts, which may include acts of passion or fear.Manslaughter is a lesser crime than murder.Some states divide manslaughter into the categories of voluntary and involuntary.

The Model Penal Code takes a somewhat different approach to defining homicide, murder, manslaughter, and negligent homicide.Section 210.1 states:

(1) A person is guilty of criminal homicide if he purposely, knowingly, recklessly or negligently causes the death of another human being.

(2) Criminal homicide is murder, manslaughter or negligent homicide.Section 210.2 states:

(1) Criminal homicide constitutes murder when

(a) it is committed purposely or knowingly; or

(b) it is committed recklessly under circumstances manifesting extreme indifference to the value of human life.Such recklessness and indifference are presumed if the actor is engaged or is an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape.

(2) Murder is a felony of the first degree.

Section 210.3 states:

(1) Criminal homicide constitutes manslaughter when

(a) it is committed recklessly; or

(b) a homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse.The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor's situation under the circumstances as he believes them to be.

(2) Manslaughter is a felony of the second degree.

Negligent homicide is explained in Section 210.4:

(1) Criminal homicide constitutes negligent homicide when it is committed negligently.

(2) Negligent homicide is a felony of the third degree.

BATTERY

A battery[5]
 is a reckless or intentional, harmful, or offensive touching of another.Battery may be broken into its elements in the following manner:

1.A reckless or intentional touching

2.of another person

3.that is harmful or offensive.

Once the crime is broken into its elements, it is easy to perform a factual analysis.For example, suppose Stuart throws a book at Darlene's back because he wants to get her attention.The book hurt her when it hit her and left a large bruise at the base of her spine.The actus reus of this battery is the touching of Darlene with the book.According to statute, the defendant in a battery case does not have to touch the person with his hands or body.In this instance, did Stuart commit a battery?

ASSAULT

Assault[6]
 is placing another in apprehension or fear of an imminent battery.Unlike battery, a touching does not have to take place.The elements of assault may be broken down as follows:

1.Placing another person in apprehension or fear of

2.an imminent battery.

In many factual situations, assault and battery occur together.Under the preceding definition of assault, the person must experience fear or apprehension.Some statutes define assault as an attempted battery.This definition omits the knowledge element on the part of the victim.

KIDNAPPING AND FALSE IMPRISONMENT

Kidnapping[7]
 is the unlawful taking, confinement, and carrying away of another person, by threat, force, fraud, or deception.The elements of kidnapping may be broken down as follows:

1.An unlawful taking,

2.confinement,

3.and carrying away

4.of another person

5.by threat, force, fraud, or deception.

Kidnapping is a very serious crime and is therefore considered a felony.All kidnappings involve false imprisonment[8]
 . False imprisonment is often defined as the intentional interference with another person's liberty through force or threat without authority.False imprisonment does not involve the “carrying away” element of kidnapping.The Model Penal Code describes false imprisonment as follows: “A person commits a misdemeanor if he knowingly restrains another unlawfully so as to interfere substantially with his liberty.”

Schweinle v.Texas

915 S.W.2d 17 (Tex.Crim.App.1996)

In this criminal case, defendant was found guilty of aggravated kidnapping.The crime arose out of a situation involving a domestic dispute.After a fight, defendant “abducted” his girlfriend, beat her, and took her to his house where he kept her overnight.Under Texas law, the offense of kidnapping occurs if a defendant intentionally or knowingly abducts another.Abduct means to secret or hold a person in a place where he is not likely to be found, or to use or threaten to use deadly force.Also under Texas law, the offense of false imprisonment is committed if a defendant knowingly restrains another person.At trial, the jury was instructed as to the crime of kidnapping but not as to the crime of false imprisonment.Defendant appealed, claiming that the jury should have been instructed as to false imprisonment because it is a lesser included offense of kidnapping and the facts in this case supported such a finding.The court of appeal affirmed the trial court finding, but the Texas high court granted discretionary review.It found that false imprisonment was a lesser included offense of kidnapping.The second issue required more discussion, but the court held that a jury could have found that no deadly force was used or threatened.The defendant testified that he neither touched the gun nor pointed it at the victim.Furthermore, he testified that he always carried the gun in his truck and that the victim knew this.The court reversed and remanded.

OPINION

A jury convicted appellant of aggravated kidnapping and assessed his punishment at confinement for fifteen years in the penitentiary.The conviction was affirmed.We granted discretionary review to determine whether evidence of extraneous offenses and expert testimony regarding “battered woman syndrome” was improperly admitted in the guilt-innocence phase, and whether a lesser included offense was raised by the evidence.

Appellant and the complainant became engaged after a brief courtship, and the complainant, who had formerly lived with her parents, moved into appellant's house.However, the couple began arguing, and the complainant moved back to her parents' house, although she would occasionally spend the night with appellant.On October 23, 1991, they had planned that appellant would pick up some food for dinner, and the complainant would meet appellant at his father's liquor store, where appellant worked.The complainant was alone at her parents' house changing clothes when she heard a door slam.Appellant came into the bedroom, enraged because the complainant had not met him at the liquor store as planned.The complainant testified appellant told her she was coming with him, that he had some food in the car and she was going to eat every bite of it.He grabbed her by the arm, dragged her down the hall and slapped her.The complainant told appellant she did not want to go with him, but appellant insisted she was coming with him and walked her to the truck.As appellant was driving, he smeared a steak sandwich in the complainant's face and pointed a gun at her, telling her he would shoot her if she tried to escape.Appellant drove the truck to a subdivision near his house in which roads had been built but no houses constructed.There, he threw another sandwich at her and hit her in the stomach with his fist.He then drove to his house, where he continued to beat her with a belt and a rolled-up newspaper covered with duct tape.The next morning appellant took the complainant to her parents' house.

Appellant contends the Court of Appeals erred by holding that the lesser included offense of false imprisonment was not raised by the evidence.Whether a charge on a lesser included offense is required is determined by a two-pronged test.First, we must determine whether the offense constitutes a lesser included offense.In Texas an offense is a lesser included offense if, inter alia, “it is established by proof of the same or less than all the facts required to establish the commission of the offense charged.” Second, the lesser included offense must be raised by the evidence at trial.In other words, there must be some evidence which would permit a rational jury to find that if guilty, the defendant is guilty only of the lesser offense.Anything more than a scintilla of evidence from any source is sufficient to entitle a defendant to submission of the issue.Bignall v.State, 887 S.W.2d 21 (Tex.Cr.App.1994).

Under Texas Penal Code § 20.03, a person commits the offense of kidnapping if he intentionally or knowingly abducts another.“Abduct” means to restrain a person with intent to prevent his liberation by: (A) secreting or holding him in a place where he is not likely to be found; or (B) using or threatening to use deadly force.“‘Restrain’ means to restrict a person's movements without consent, so as to interfere substantially with his liberty, by moving him from one place to another or by confining him.Restraint is ‘without consent’ if it is accomplished by force, intimidation, or deception....” Texas Penal Code, § 20.01.

A person commits the offense of false imprisonment if he “intentionally or knowingly restrains another person.” Texas Penal Code, § 20.02.Kidnapping is accomplished by abduction, which includes restraint, but false imprisonment is committed by restraint only.Thus, false imprisonment is a lesser included offense of kidnapping and aggravated kidnapping.

The next step of the analysis is to determine whether there was evidence that if guilty, appellant was guilty only of restraining the complainant, without intending to prevent her liberation by either secreting or holding her in a place where she was not likely to be found or using or threatening to use deadly force.The Court of Appeals held appellant was required to rebut or negate both theories of abduction which could have occurred anytime during the ongoing offense.It noted that appellant argued he needed only to refute that he pointed the gun at the complainant in the truck and that he kept her at his house.It held that keeping the complainant isolated at the undeveloped subdivision constituted restraint in a place where she was not likely to be found.It determined that the only evidence which refuted this theory was appellant's testimony that the complainant freely chose to go with him and stayed in the truck of her own free will.However, it reasoned that because this evidence refuted both abduction and restraint, appellant failed to show if guilty, he was guilty of only the lesser included offense.Schweinle, 893 S.W.2d at 715.

The Court of Appeals' analysis is flawed in two respects.First, the Court of Appeals determined that the subdivision where appellant stopped his truck to throw more food on the complainant and beat her was a place where she was not likely to be found, without considering whether a rational jury could have reached the opposite conclusion under the evidence.In Saunders v.State, 840 S.W.2d 390 (Tex.Cr.App.1992), this Court held that a lesser included offense may be raised if evidence either affirmatively refutes or negates an element establishing the greater offense, or the evidence on the issue is subject to two different interpretations, and one of the interpretations negates or rebuts an element of the greater.In the instant case, the Court of Appeals did not refer to any facts in the record which demonstrated that the subdivision was or was not a place where the complainant was not likely to be found.

Appellant testified that the complainant's parents lived on Woodforest, which was a main thoroughfare, and the subdivision where appellant lived was off Woodforest, two to three minutes away from the complainant's parents' house.Appellant described the area where he stopped his truck as a few blocks from his house and in his neighborhood.He testified he turned right off Woodforest going into his neighborhood, and “as we got around the corner there, I had to make another left to cut down to go to my house.” He testified the area where he stopped was very small, “two or three streets there, it's all cleaned out.” He further explained, “It's developed, there is just no houses there....It's not really what I would call secluded.” The complainant testified that the area was “not very far off Woodforest, but it's just a little—just a little bit secluded.There is like some trees and it's right by the school.” Pictures of this area were admitted into evidence.From this evidence, a rational jury could have believed that the street where appellant stopped his truck was not a place where the complainant was not likely to be found.

Secondly, by holding that appellant did not raise the lesser included offense because his testimony refuted both the greater and lesser offenses, the Court of Appeals erred under Bignall.In that case, this Court held that the defendant was entitled to submission of the lesser included offense of theft based on defense testimony that no one had a gun, despite his evidence showing he was not guilty of any offense.This Court held that a rational jury could have believed that part of the State's evidence that Bignall was involved in the theft, and that part of Bignall's evidence that no one had a gun, and concluded that appellant was guilty only of theft.We pointed out that the defendant's denial of committing any offense does not automatically foreclose submission of a lesser included offense.Bignall, 887 S.W.2d at 24.

Applying those principles to this case, a rational jury could have believed the complainant's testimony that she did not go freely with appellant.Appellant testified that he did not threaten to shoot the complainant, did not touch the gun during the drive from her parents' house to his and did not point the gun at her at any time.He admitted that the gun was lying on the seat of his truck during the offense, but explained that he habitually carried the gun in his truck either on the seat next to him or on the floor next to the gearshift.He testified that when they reached his house, he retrieved the gun from the truck, took it inside as he always did, and placed it on his pinball machine where he often kept it.The complainant testified that she knew appellant kept a gun in his truck, and that it was not unusual for it to be lying on the seat.From this evidence, a rational jury could have found that despite the presence of a gun on the seat, appellant did not use or threaten to use deadly force to prevent the complainant's liberation.

Similarly, the jury could have believed that appellant held the complainant in his house against her will, but believed appellant's house was not a place where the complainant was not likely to be found.Evidence was presented that the complainant had a key to appellant's house, had formerly lived there, and had spent the night there the past three or four nights before the offense.In addition, the complainant's mother testified that when she came home on the night of the offense and found the house in disarray and her daughter missing, she became afraid for her daughter's safety and drove by appellant's house.From this evidence, a jury could have rationally concluded that the complainant was restrained at appellant's house, but his house was not a place where she was not likely to be found.In sum, the jury could have found that appellant had restrained but not abducted the complainant, and thus was guilty only of false imprisonment.Therefore, the Court of Appeals erred by holding this lesser included offense was not raised by the evidence.Accordingly, we reverse the judgment of the Court of Appeals and remand the cause to that court to conduct a harm analysis.

CASE ANALYSIS

1.Why did the court remand the case to the court of appeals?

2.According to what you read in Schweinle, what is a lesser included offense?

3.Under the Model Penal Code, did the appellant commit the crime of kidnapping? Explain, using the appropriate elements of the Model Penal Code set forth in the text.

BURGLARY

Burglary[9]
 is the unlawful entry into a structure or building for the purpose of committing a felony once inside.Break this crime down into its elements.Now apply those elements to the following fact patterns.

1.Roberta breaks a window and enters the back door of her neighbor's residence.She is entering the residence because she was supposed to look after the neighbor's plants, but cannot find her key to the house.Is Roberta guilty of burglary?

2.Roberta decides that she wants her neighbor's CD player.She enters the unlocked side door when the neighbor is out shopping.Is Roberta guilty of burglary?

The Model Penal Code offers a more detailed definition of burglary.

Section 221.1 Burglary

(1) Burglary Defined.A person is guilty of burglary if he enters a building or occupied structure, or separately secured or occupied portion thereof, with purpose to commit a crime therein, unless the premises are at the time open to the public or the actor is licensed or privileged to enter.It is an affirmative defense to prosecution for burglary that the building or structure was abandoned.

(2) Grading.Burglary.Burglary is a felony of the second degree if it is perpetrated in the dwelling of another at night, or if, in the course of committing the offense, the actor:

(a) purposely, knowingly, or recklessly inflicts or attempt to inflict bodily injury on anyone; or

(b) is armed with explosives or a deadly weapon.

Otherwise, burglary is a felony of the third degree.An act shall be deemed to occur “in the course of committing” an offense if it occurs in an attempt to commit the offense or in flight after the attempt or commission.Under the Model Penal Code, did Roberta commit a burglary in either of the preceding fact patterns? If she did commit a burglary, in what degree was the burglary?



注释

[1]homicide:The taking of the life of a human being by another.

[2]first-degree murder:A homicide that is premeditated, willful, and deliberate.

[3]manslaughter:A lesser crime than murder.

[4]second-degree murder:A homicide that involves an impulsive act, rather than a premeditated act.

[5]battery:A reckless or intentional,harmful, or offensive touching of another; it is both a crime and a tort.

[6]assault:The placing of another in apprehension or fear of an imminent battery; it is both a crime and a tort.

[7]kidnapping:The unlawful taking,confinement, and carrying away of another person,by threat, force, fraud,or deception.

[8]false imprisonment:The intentional interference with another person's liberty through force or threat without authority.

[9]burglary:The unlawful entry of a structure or building for the purpose of committing a felony inside.


SEC.9-5 DEFENSES TO CRIMINAL CHARGES

The prosecution will charge the defendant with one or more crimes.The burden is on the prosecution to prove that the elements to each crime charged are fulfilled.But that does not mean that the defendant will necessarily be found guilty of the crimes.The defendant may plead not guilty.This is a factual plea that says the defendant did not commit the crime.The defendant may also offer a defense[1]
 , such as diminished capacity, self-defense, or duress, to name just a few.Each defense has elements; the burden to prove each element is on the criminal defendant.An in-depth discussion of crimes and criminal defenses is best reserved for a criminal law course.

ETHICAL CHOICES

You are a case assistant.You sit in on an interview with a criminal defendant who admits to your supervising attorney that he did commit the crime in question.At trial, the client takes the stand and testifies that he had nothing to do with the crime.Should you do anything about either the client or the attorney?



注释

[1]defense:The explanation of why the person complaining should not prevail in his or her action.


SECTION II: JUVENILE LAW

SEC.9-6 INTRODUCTION TO JUVENILE LAW

The first section of this chapter deals with adult offenders and the laws that are applied to adults.Juveniles charged with crimes are often treated somewhat differently from adults.In some instances, the rules applied to juvenile offenders are very different from the rules applied to adults charged with crimes.The juvenile justice system was created to protect children.In recent years, there has been a move toward treating juveniles who commit serious crimes as adults.For example, a juvenile charged with murder may, in some states, be prosecuted as an adult, in an adult court, and be subject to adult punishments.In 2005 the United States Supreme Court held that the Eighth and Fourteenth Amendments forbid the imposition of the death penalty on persons who were under the age of 18 when they committed their crime.

The juvenile justice system has suffered heavy criticism in recent years.Prior to 1900, juvenile offenders received punishment comparable to that of adults.Because of changing mores, juvenile justice systems adopted policies encouraging rehabilitation of youthful offenders rather than severely punishing them.After the 1960s the trend has once again been to punish juveniles who commit certain crimes with the same punishment as adults.Before 1960, juvenile offenders, or juvenile delinquents[1]
 , were apprehended by law enforcement and handed over to the juvenile justice system.Once in the juvenile system, they were usually treated leniently, compared to their adult counterparts in the criminal justice system.In most instances, juveniles were placed in brief confinement in a juvenile correctional or detention facility.This is no longer true.Many states have adopted a “get tough” attitude toward juvenile offenders.Recent changes in statutory law show a growing trend toward holding juvenile offenders accountable as adults for serious crimes.



注释

[1]juvenile delinquent:A minor, as defined by law, who violates a crimi-nal law.


SEC.9-7 THE JUVENILE COURT

There is no uniformity among the states in how the juvenile court system works.In some states, judges sitting in juvenile courts may hear only juvenile matters.In other states, judges who hear adult criminal matters also hear juvenile matters.

When our nation was founded, children were treated as adults in the criminal justice system.Just before the turn of the century, the United States decided that there was a need for a separate juvenile justice system.States began to create systems designed to work with and hopefully rehabilitate youthful offenders.The idea was to protect young offenders from the serious penalties applied to adults who commit crimes.Juveniles were placed in institutions whose purpose was to counsel and rehabilitate.Unfortunately, group homes and detention centers did not meet the high expectations of the public.

In the 1960s, attitudes began to change.Laws were enacted enabling the relatively easy transfer of a youth from juvenile court to adult criminal court when a serious crime is charged.Today's juvenile courts are run much the same as the criminal courts.The process is almost identical, with the exception that there is no jury.The only obvious difference is that the statutes applied are different.All other rights guaranteed under the Constitution, except for bail, are applicable in juvenile delinquency hearings and proceedings.Preparation for a juvenile proceeding is the same as preparation for the criminal proceedings discussed earlier in this chapter.


SEC.9-8 PROSECUTION OF JUVENILE OFFENDERS

In the most simplistic of terms, juveniles are delinquent when they commit a violation of the law.It is important to keep in mind that some violations that fall short of being “crimes” apply only to minors.Truancy from school and violating curfew rules are two examples.The juvenile courts address some problems that are not criminal in nature.However, most matters heard in the juvenile courts are criminal.

Proceedings against juveniles and adults are very similar.However, the stages of the process are often identified by differing terminology.For example, the state of California uses the following vocabulary to describe the justice process.
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In the state of California, various dispositions are available to the juvenile court; they are listed below in increasing order of severity.

1.Dismissal of the case

2.Six months' probation

3.Wardship and probation

4.Relative home placement

5.Foster or group home placement

6.Private institution placement

7.County facility/program

8.California Youth Authority

In 1967, the U.S.Supreme Court addressed the issues of due process and the privilege against self-incrimination in a juvenile proceeding, In re Gault.

In re Gault

387 U.S.1 (1967)

In Gault, police arrested a juvenile for making obscene phone calls.After denying him substantial due process rights, Gault, age 15, was committed to an institution until he should reach his majority.The U.S.Supreme Court held that juveniles are entitled to several due process rights under the U.S.Constitution.Specifically, the juvenile and his parents are entitled to adequate written notice of the specific issues in the case, and this notice must be given sufficiently in advance of the hearing to permit preparation.The child and his parents must be advised of their right to counsel and that if they are unable to afford counsel, one will be appointed.The constitutional privilege against self-incrimination is applicable.

OPINION

FACTS AND JUDICIAL HISTORY

Gerald Gault, 15 years old, was taken into custody as the result of a complaint that he had made lewd telephone calls.After hearings before a juvenile court judge, Gerald was ordered committed to the State Industrial Schools as a juvenile delinquent until he should reach majority.Gerald's parents brought a habeas corpus action in the state courts to challenge the constitutionality of the Arizona Juvenile Code and the procedure actually used in Gerald's case, on the ground of denial of various procedural due process rights.The State Supreme Court affirmed dismissal of the writ.Agreeing that juveniles are charged as delinquents, the court held that the Arizona Juvenile Code impliedly includes the requirement of due process in delinquency proceedings, and that such due process requirements were not offended by the procedure leading to Gerald's commitment.

HOLDING OF THE COURT

(1) Kent v.United States, 383 U.S.541, 562 (1966), held “［t］hat the ［waiver］ hearing must measure up to the essentials of due process and fair treatment.” This view is reiterated, here in connection with a juvenile court adjudication of “delinquency,” as a requirement which is part of the Due Process Clause of the Fourteenth Amendment of our Constitution.The holding in this case related only to the adjudicatory stage of the juvenile process, where commitment to a state institution may follow.When proceedings may result in incarceration in an institution of confinement, “it would be extraordinary if our Constitution did not require the procedural regularity and exercise of care implied in the phrase ‘due process.’”

(2) Due process requires, in such proceedings, that adequate written notice be afforded the child and his parents or guardian.Such notice must inform them “of the specific issues that they must meet” and must be given “at the earliest practicable time, and in any event sufficiently in advance of the hearing to permit preparation.” Notice here was neither timely nor adequately specific, nor was there waiver of the right to constitutionally adequate notice.

(3) In such proceedings the child and his parents must be advised of their right to be represented by counsel and, if they are unable to afford counsel, that counsel will be appointed to represent the child.Mrs.Gault's statement at the habeas corpus hearing that she had known she could employ counsel, is not “an ‘intentional relinquishment or abandonment’ of a fully known right.”

(4) The constitutional privilege against self-incrimination is applicable in such proceedings: “an admission by the juvenile may ［not］ be used against him in the absence of clear and unequivocal evidence that the admission was made with knowledge that he was not obliged to speak and would not be penalized for remaining silent.” “The availability of the privilege does not turn upon the type of proceeding in which its protection is invoked, but upon the nature of the statement or admission and the exposure which it invites....Juvenile proceedings to determine ‘delinquency,’ which may lead to commitment to a state institution, must be regarded as ‘criminal’ for purposes of the privilege against self-incrimination.” Furthermore, experience has shown that “admissions and confessions by juveniles require special caution” as to their reliability and voluntariness, and “it would indeed be surprising if the privilege against self-incrimination were available to hardened criminals but not to children.” “Special problems may arise with respect to waiver of the privilege by or on behalf of children, and ...there may well be some differences in technique—but not in principle—depending upon the age of the child and the presence and competence of parent....” Gerald's admissions did not measure up to these standards, and could not properly be used as a basis for the judgment against him.

(5) Absent a valid confession, a juvenile in such proceedings must be afforded the right of confrontation and sworn testimony of witnesses available for cross-examination.

CASE ANALYSIS

1.What constitutional right was Gerald denied during the adjudicatory stage of the juvenile process?

2.What does due process require in the adjudicatory stage of the juvenile process?

3.Does a juvenile have a privilege against self-incrimination? Discuss.

Featured Web Site: www.hg.org
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1.Summarize the types of materials available on this site.

Around the World

The Directory to Locate Attorneys, Lawyers, and Law Firms is located on a Web site where individuals around the world may search for lawyers and law firms. The directory allows the user to search by country and by legal subject matter. You may visit the site at: http://attorneyslawyerslawfirms. com/. Try to locate a criminal lawyer or law firm handling criminal matters in China, Scotland, Spain, Canada, Mexico, or Iran.

Chapter Summary

One goal of criminal law is to prevent socially undesirable behavior.All jurisdictions have criminal statutes.Not everyone agrees on the purpose of criminal law; the most common theories are deterrence, rehabilitation, incapacitation, and retribution.Most crimes consist of two primary elements: mens rea and actus reus.There are many types of crimes; for example, crimes against people, crimes against property, and crimes against society.Criminal statutes are very carefully drafted because the potential penalties are so severe.

Juvenile law is a newcomer to the justice system.The juvenile justice system is very similar to the criminal justice system.Many states are enacting new laws that make it much easier to try children as adults when they commit serious crimes.The protections enumerated in the Constitution apply to juveniles as well as adults.

Terms to Remember

Crime　knowing act　second-degree murder

Model Penal Code　reckless act　battery

Presumption　negligent act　assault

rebuttable presumption　inference　kidnapping

deter　actus reus　false imprisonment

rehabilitation　voluntary act　burglary

incapacitation　concur　defense

retribution　homicide　juvenile delinquent

mens rea　first-degree murder

purposeful act　manslaughter

Questions for Review

1.What is the primary goal of criminal law?

2.Why do we need criminal law?

3.Discuss the purposes of criminal law.

4.What is mens rea? Provide an example.

5.What is actus reus? Provide an example.

6.Explain the difference between first-degree and second-degree murder.

7.Why do we have a juvenile justice system?

8.What does it mean to be delinquent?

9.Compare the stages of a criminal action with the stages of a juvenile action.

10.Briefly summarize the Gault case.

Questions forAnalysis



1.Reread the case file at the beginning of the chapter.What crimes may the client have committed? Explain your answer by discussing the facts and the elements of the crimes.


Assignments andProjects



1.Create a hypothetical situation in which a person commits the crimes of assault and battery upon another person.Be sure to include facts that address each element of each crime.


2.Create a hypothetical situation in which a person commits first-degree murder.Identify the mens rea and actus reus necessary for this crime.

3.Make a field trip to your local criminal court.Watch a motion or a trial.Take notes and prepare a written report on what you witnessed.

Skills Assessment

Reread the In re Gault case located at the end of this chapter.The Court held that the Self-incrimination Clause of the Fifth Amendment was violated by the Arizona courts.Explain the reasoning used by the U.S.Supreme Court in reaching this decision.


CHAPTER 10　CONSTITUTIONAL LAW


10-1 Introduction



10-2 Constitutional Principles of U.S.



10-3 The Bill of Rights




10-4 Civil Rights and Discrimination







10-5 Voting RightsGovernment



10-6 Privacy and the Due Process
 Clause
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CHAPTER OBJECTIVES

When you complete this chapter you should be able to

1.Identify the sources of constitutional law.

2.Describe the organization of the Constitution.

3.Explain the concepts of separation of powers and checks and balances.

4.Describe the origin and importance of the power of judicial review.

5.List topics covered in the 27 amendments to the Constitution.

6.Summarize the protections found in the Bill of Rights.

7.Discuss the rights found in the First Amendment.

8.Identify the provisions of the Constitution that give Congress the power to enact civil rights legislation.

9.Describe the provisions of the Constitution that protect the right to vote.

10.Explain the constitutional basis and Supreme Court interpretation of the right to privacy.

CASE FILE:STUDENTS OF THORNTON COUNTY SCHOOL DISTRICT

The Thornton County School District recently adopted a uniform dress policy for all students.Students must wear only those items of clothing approved by the school.Students are prohibited from wearing hats or other head apparel on school premises.No exceptions are allowed.One month prior to graduation, several high school seniors challenged the policy by attending school out of uniform.The school principal expelled them all from school immediately and told them that they could not graduate with their class.They were not given a hearing prior to or subsequent to the principal's action.The parents of several students wish to challenge both the school dress policy and the expulsion of their children.Some parents claim that the prohibition on head coverings interferes with their religious beliefs.Others simply claim that their children's choice of dress is part of their right to express themselves.All of the parents believe their children should have the right to a hearing.


SEC.10-1 INTRODUCTION

As you read in previous chapters, the most important source of law in the United States is the U.S.Constitution.In a provision known as the Supremacy Clause[1]
 , the Constitution states that the Constitution “shall be the supreme law of the land.” However, the area known as constitutional law extends beyond the four corners of the document itself.In the landmark case of Marbury v.Madison, the Supreme Court ruled that it had the power to interpret the Constitution.As a result, constitutional law relates not only to the Constitution itself, but also to the numerous decisions of the Supreme Court interpreting the document.

The Constitution was drafted in 1787 and ratified by the states in 1789.When originally ratified, it consisted of seven articles dealing primarily with the creation and powers of the federal government.The first few words of the Preamble to the Constitution set forth the basic purpose of establishing the Constitution:

We the People of the United States, in order to form a more perfect Union ...

In the two hundred years following its ratification, 27 amendments were added to the Constitution.The various amendments deal with such topics as the right of free speech and press, religious freedoms, rights of criminal defendants, due process in criminal and civil cases, equal protection of the law, and voting rights.Supreme Court interpretation of these amendments resulted in the recognition of numerous other personal rights and freedoms, such as a couple's freedom to use contraceptives, a woman's right to choose an abortion, a patient's right to refuse medical treatment, and same-sex couples' right to establish a sexual relationship.This chapter discusses some of the important concepts of constitutional law.



注释

[1]Supremacy Clause:The clause in the Constitution that makes the Constitution the supreme law of the land.


SEC.10-2 CONSTITUTIONAL PRINCIPLES OF U.S.GOVERNMENT

The national government created in the Constitution operates according to three general principles: the concept of federalism, the doctrine of separation of powers, and the right of judicial review.The concept of federalism is discussed in detail in Chapter 2, which also describes the organization of U.S.government and the function of the courts.

SEPARATION OF POWERS/CHECKS AND BALANCES

Recall that U.S.government is organized into three branches: the executive, the legislative, and the judicial.Underlying this system is the notion that each branch has its own role and that these roles are completely separate.In general, the legislature makes laws, the courts interpret them, and the executive branch enforces them.By limiting the powers of the various branches in this way, the Constitution guarantees that no one branch gains too much power.Each branch operates as a “check” on the power of the other branches.This system is described as separation of powers[1]
 or checks and balances[2]
 .

THE POWER OF JUDICIAL REVIEW

An important part of the checks and balances system is the power of judicial review[3]
 .This power gives the courts the right to review legislative enactments and to determine if any law is inconsistent with the Constitution.Because the Constitution is the supreme law of the land, any law inconsistent with the Constitution is unenforceable.The Constitution does not expressly give the courts the right to interpret the Constitution or to review the constitutionality of laws.This issue arose in one of the first cases heard by the Supreme Court, Marbury v.Madison.This case involved a lawsuit in which the petitioner, Marbury, asked the Supreme Court to issue a writ of mandate[4]
 .The case arose when President John Adams, nearing the end of his term of office, appointed Marbury as a lower court judge.The appointment was confirmed on the day before the inauguration of the new president, Thomas Jefferson.Jefferson's Secretary of State, James Madison, refused to complete the paperwork needed for Marbury to take office.Marbury asked the Supreme Court to order Madison to do this in his petition for a writ of mandate.The final decision in the case depended on whether the Supreme Court had the power to issue such a writ.Article III of the Constitution sets forth in detail the powers of the Supreme Court, listing the types of cases it can hear.A petition for a writ of mandate in this type of case is not included in the Article.However, Congress had enacted a law conferring this power on the Supreme Court.Before the Supreme Court could determine if Marbury was entitled to the writ of mandate, the Court had to decide if it had the power to review the laws of Congress and declare any law invalid if it conflicted with the Court's interpretation of the Constitution.The Supreme Court decided that it did have the power to interpret the Constitution and invalidate laws that conflict with the interpretation.The power to do this is known as the power of judicial review.A short excerpt from Marbury v.Madison follows.

Marbury v.Madison

5 U.S.137 (1803)

The question, whether an act, repugnant to the constitution, can become the law of the land, is a question deeply interesting to the United States; That the people have an original right to establish, for their future government, such principles as, in their opinion, shall most conduce to their own happiness, is the basis on which the whole American fabric has been erected.And as the authority, from which they proceed, is supreme, and can seldom act, they are designed to be permanent.

This original and supreme will organizes the government, and assigns to different departments their respective powers.It may either stop here; or establish certain limits not to be transcended by those departments.

The government of the United States is of the latter description.The powers of the legislature are defined and limited; and that those limits may not be mistaken or forgotten, the constitution is written.To what purpose are powers limited, and to what purpose is that limitation committed to writing; if these limits may, at any time, be passed by those intended to be restrained? It is a proposition too plain to be contested, that the constitution controls any legislative act repugnant to it.

Certainly all those who have framed written constitutions contemplate them as forming the fundamental and paramount law of the nation, and consequently the theory of every such government must be, that an act of the legislature repugnant to the constitution is void.

If an act of the legislature, repugnant to the constitution, is void, does it, notwithstanding its invalidity, bind the courts and oblige them to give it effect? Or, in other words, though it be not law, does it constitute a rule as operative as if it was a law? This would be, at first view, an absurdity too gross to be insisted on.It shall, however, receive a more attentive consideration.

It is emphatically the province and duty of the judicial department to say what the law is.Those who apply the rule to particular cases, must of necessity expound and interpret that rule.If two laws conflict with each other, the courts must decide on the operation of each.So if a law be in opposition to the constitution the court must determine which of these conflicting rules governs the case.This is of the very essence of judicial duty.

If then the courts are to regard the constitution; and the constitution is superior to any ordinary act of the legislature; the constitution, and not such ordinary act, must govern the case to which they both apply.

In some cases then, the constitution must be looked into by the judges.And if they can open it at all, what part of it are they forbidden to read, or to obey?

It is apparent, that the framers of the constitution contemplated that instrument as a rule for the government of courts, as well as of the legislature.

Why otherwise does it direct the judges to take an oath to support it? This oath certainly applies, in an especial manner, to their conduct in their official character.How immoral to impose it on them, if they were to be used as the instruments, and the knowing instruments, for violating what they swear to support!

The oath of office, too, imposed by the legislature, is completely demonstrative of the legislative opinion on this subject.It is in these words: ‘I do solemnly swear that I will administer justice without respect to persons, and do equal right to the poor and to the rich; and that I will faithfully and impartially discharge all the duties incumbent on me as according to the best of my abilities and understanding, agreeably to the constitution and laws of the United States.’

Why does a judge swear to discharge his duties agreeably to the constitution of the United States, if that constitution forms no rule for his government? if it is closed upon him and cannot be inspected by him.

If such be the real state of things, this is worse than solemn mockery.To prescribe, or to take this oath, becomes equally a crime.

CASE ANALYSIS

1.What results would follow if the Court did not have the power to review acts of Congress?

2.What is the essence of judicial duty?

3.What is the oath of office taken by judges? Why is it important?

A POINT TO REMEMBER

The right of the courts to review legislation and invalidate laws that conflict with the Constitution is not a right that is expressed in the Constitution.The Supreme Court decided that it had that right in the case of Marbury v.Madison.

For a list of some of the major Supreme Court cases, see Figure 10-1.



注释

[1]separation of powers:The constitutional doctrine that each of the three branches of government has separate and distinct powers.

[2]checks and balances:The constitutional doctrine that each of the three branches of government operates as a check on the power of the other branches

[3]judicial review:The power of the courts to review statutory law to determine if the law is constitutional.

[4]writ of mandate:An order from one court to an agency or lower court directing that it do something or refrain from doing something.


SEC.10-3 THE BILL OF RIGHTS

Ratification of the Constitution did not come easily.Many remembered the tyranny of English rule and believed the new Constitution did not provide adequate protections against government abuse.As a result, ratification of the Constitution occurred only with guarantees that a list of basic rights or freedoms would be added.These rights are found in the first ten amendments to the Constitution, known as the Bill of Rights[1]
 .

INCORPORATION DOCTRINE

The Bill of Rights limits the power of government to interfere with certain rights and freedoms.Unfortunately, the amendments do not specify whether they limit both federal and state government.However, the Supreme Court decided that they applied only to the federal government.Limits on the power of state governments had to be based on state constitutions.This changed with the Fourteenth Amendment to the Constitution, which expressly provided “nor shall any State deprive any person of life, liberty or property without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.” In various cases interpreting the Fourteenth Amendment, especially the Due Process Clause, the Supreme Court held that the phrase “due process” includes or incorporates most of the rights spelled out in the Bill of Rights.This is known as the incorporation doctrine[2]
 .As a result, neither the federal nor any state government can violate the rights found in the Bill of Rights.

FIRST AMENDMENT

The First Amendment protects several important rights from governmental interference.These are freedoms of religion, speech, press, assembly, and petition.Of these, religious freedom and freedom of speech have received the most attention from the Supreme Court.
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THE FIRST AMENDMENT AND FREEDOM OF RELIGION

The First Amendment contains two provisions relating to religious freedom.The government can make no law respecting the establishment of a religion (the Establishment Clause[3]
 ), nor can it make any law prohibiting the free exercise of religion (Free Exercise Clause[4]
 ).The Establishment Clause limits the government's power to create or support religious institutions and led to the philosophy of separation of church and state.The Free Exercise Clause limits the right of government to interfere in a person's practice of his or her religion.

As with many freedoms, situations occur where governmental interests and freedom of religion clash.Recently, for example, a parent challenged the recitation of the Pledge of Allegiance in public schools because the pledge contains the words “under God.” Lower courts held that this violates the First Amendment.Although the Supreme Court agreed to hear the case, it eventually decided that the petitioner, who did not have legal custody of his daughter, did not have the right (referred to as standing) to bring the lawsuit.The Court did not rule on the First Amendment issue.The case is Elk Grove Unified Sch.Dist.v.Newdow, 124 S.Ct.2301 (2004).

A leading case in the area of religious freedom is Lemon v.Kurtzman, 403 U.S.602 (1971).This case involved a state law allowing financial support to religious schools, although it limited the use of the money to teachers and supplies for nonreligious courses.The Court found the law unconstitutional because of the entanglement of church and state.The following language from the case helps explain the Court's reasoning.The language of the Religion Clauses of the First Amendment is at best opaque, particularly when compared with other portions of the Amendment.Its authors did not simply prohibit the establishment of a state church or a state religion, an area history shows they regarded as very important and fraught with great dangers.Instead they commanded that there should be “no law respecting an establishment of religion.” A law may be one “respecting” the forbidden objective while falling short of its total realization.A law “respecting” the proscribed result, that is, the establishment of religion, is not always easily identifiable as one violative of the Clause.A given law might not establish a state religion but nevertheless be one “respecting” that end in the sense of being a step that could lead to such establishment and hence offend the First Amendment.

In the absence of precisely stated constitutional prohibitions, we must draw lines with reference to the three main evils against which the Establishment Clause was intended to afford protection: “sponsorship, financial support, and active involvement of the sovereign in religious activity.” Walz v.Tax Commission, 397 U.S.664, 668 (1970).

Every analysis in this area must begin with consideration of the cumulative criteria developed by the Court over many years.Three such tests may be gleaned from our cases.First, the statute must have a secular legislative purpose; second, its principal or primary effect must be one that neither advances nor inhibits religion, Board of Education v.Allen, 392 U.S.236, 243 (1968); finally, the statute must not foster “an excessive government entanglement with religion.” Walz at 674.

FIRST AMENDMENT AND FREEDOM OF SPEECH

One of the most important rights enjoyed by citizens of the United States is the right of free speech.By allowing citizens to speak out freely about important issues and political leaders, this right plays a vital role in shaping U.S.government and its political system.This right, however, is not limited to the political arena.It extends to other areas including artistic and literary works.It also extends to conduct that expresses ideas.For example, if a person burns a flag as a political protest, this is considered a type of speech and is protected by the First Amendment.Although the Constitution includes no express limitation to this right, the Supreme Court held that limits must apply.As the famous Justice Oliver Wendell Holmes once commented, a person cannot yell “Fire!” in a crowded theater.In other words, the right to free speech is sometimes limited when it injures others.Of course, just because a law purports to protect against some injury or danger does not necessarily mean that the Court will agree that it justifies limiting free speech.Numerous cases deal with this issue.The Supreme Court does not give us easy answers or solutions to free speech issues.

INJURIOUS SPEECH

Speech or expressive conduct can injure others in various ways.For example, yelling “Fire!” in a crowded theater can result in physical injury to the occupants of the building.Advertising of tobacco products results in more tobacco use, especially by young people, and leads to health problems.Burning a cross on a person's property may carry with it implicit threats of violence and certainly poses a threat to the property owner's peace of mind.Speaking or printing untrue statements about a person can injure that person's reputation.Publication of pornography or sexually explicit material can threaten public morality, especially if children are recipients.Publishing trade secret information (such as source codes) can damage a person's business.And limiting campaign spending can damage a candidate's ability to use media such as television to spread his or her message.All of these issues, and others, have been or soon will be considered by the Supreme Court.

Some of the established guidelines from the Court used in deciding cases include the following.1.Speech that leads to physical injury can be limited if the threat is immediate and if the language actually incites the injury.

2.Advertising is a form of speech, known as commercial speech, and as long as it is true and not misleading, it is protected under the First Amendment.

3.Defamatory[5]
 statements are not protected by the First Amendment unless the object of the statement is a public person.However, a defamatory statement against a public person is not protected if the statement is made with actual malice[6]
 .

4.Obscenity[7]
 is not protected by the First Amendment.Obscenity is determined by community standards, but not all sexually explicit material is obscene.Material that has genuine literary or artistic value is not obscene.

5.Campaign spending is a form of speech; “Money is speech.”

Following two Supreme Court syllabi demonstrating the Court's approach to some of these questions.

New York Times Co.v.Sullivan

376 U.S.254 (1964)

Respondent, an elected official in Montgomery, Alabama, brought suit in a state court alleging that he had been libeled by an advertisement in corporate petitioner's newspaper, the text of which appeared over the names of the four individual petitioners and many others.The advertisement included statements, some of which were false, about police action allegedly directed against students who participated in a civil rights demonstration and against a leader of the civil rights movement; respondent claimed the statements referred to him because his duties included supervision of the police department.The trial judge instructed the jury that such statements were “libelous per se,” legal injury being implied without proof of actual damages, and that for the purpose of compensatory damages malice was presumed, so that such damages could be awarded against petitioners if the statements were found to have been published by them and to have related to respondent.As to punitive damages, the judge instructed that mere negligence was not evidence of actual malice and would not justify an award of punitive damages; he refused to instruct that actual intent to harm or recklessness had to be found before punitive damages could be awarded, or that a verdict for respondent should differentiate between compensatory and punitive damages.The jury found for respondent and the State Supreme Court affirmed.Held: A State cannot under the First and Fourteenth Amendments award damages to a public official for defamatory falsehood relating to his official conduct unless he proves “actual malice”—that the statement was made with knowledge of its falsity or with reckless disregard of whether it was true or false.

(a) Application by state courts of a rule of law, whether statutory or not, to award a judgment in a civil action, is “state action” under the Fourteenth Amendment.

(b) Expression does not lose constitutional protection to which it would otherwise be entitled because it appears in the form of a paid advertisement.

(c) Factual error, content defamatory of official reputation, or both, are insufficient to warrant an award of damages for false statements unless “actual malice”—knowledge that statements are false or in reckless disregard of the truth—is alleged and proved.

(d) State court judgment entered upon a general verdict which does not differentiate between punitive damages, as to which under state law actual malice must be proved, and general damages, as to which it is “presumed,” precludes any determination as to the basis of the verdict and requires reversal, where presumption of malice is inconsistent with federal constitutional requirements.

(e) The evidence was constitutionally insufficient to support the judgment for respondent, since it failed to support a finding that the statements were made with actual malice or that they related to respondent.

Virginia v.Black

538 U.S.343 (2003)

Respondents were convicted separately of violating a Virginia statute that makes it a felony “for any person ..., with the intent of intimidating any person or group ..., to burn ...a cross on the property of another, a highway or other public place,” and specifies that “［a］ny such burning ...shall be prima facie evidence of an intent to intimidate a person or group.” When respondent Black objected on First Amendment grounds to his trial court's jury instruction that cross burning by itself is sufficient evidence from which the required “intent to intimidate” could be inferred, the prosecutor responded that the instruction was taken straight out of the Virginia Model Instructions.Respondent O'Mara pleaded guilty to charges of violating the statute, but reserved the right to challenge its constitutionality.At respondent Elliott's trial, the judge instructed the jury as to what the Commonwealth had to prove, but did not give an instruction on the meaning of the word “intimidate,” nor on the statute's prima facie evidence provision.Consolidating all three cases, the Virginia Supreme Court held that the cross-burning statute is unconstitutional on its face; that it is analytically indistinguishable from the ordinance found unconstitutional in R.A.V.v.S.Paul, 505 U.S.377; that it discriminates on the basis of content and viewpoint since it selectively chooses only cross burning because of its distinctive message; and that the prima facie evidence provision renders the statute overbroad because the enhanced probability of prosecution under the statute chills the expression of protected speech.

Held: The judgment is affirmed in part, vacated in part, and remanded.

Justice O'Connor delivered the opinion of the Court with respect to Parts I, II, and III, concluding that a State, consistent with the First Amendment, may ban cross burning carried out with the intent to intimidate.

(a) Burning a cross in the United States is inextricably intertwined with the history of the Ku Klux Klan, which, following its formation in 1866, imposed a reign of terror throughout the South, whipping, threatening, and murdering blacks, southern whites who disagreed with the Klan, and “carpetbagger” northern whites.The Klan has often used cross burnings as a tool of intimidation and a threat of impending violence, although such burnings have also remained potent symbols of shared group identity and ideology, serving as a central feature of Klan gatherings.To this day, however, regardless of whether the message is a political one or is also meant to intimidate, the burning of a cross is a “symbol of hate.” Capitol Square Review and Advisory Bd.v.Pinette, 515 U.S.753, 771.While cross burning does not inevitably convey a message of intimidation, often the cross burner intends that the recipients of the message fear for their lives.And when a cross burning is used to intimidate, few if any messages are more powerful.

(b) The protections the First Amendment affords speech and expressive conduct are not absolute.This Court has long recognized that the government may regulate certain categories of expression consistent with the Constitution.See, e.g., Chaplinsky v.New Hampshire, 315 U.S.568, 571-572.For example, the First Amendment permits a State to ban “true threats,” e.g., Watts v.United States, 394 U.S.705, 708 (per curiam), which encompass those statements where the speaker means to communicate a serious expression of an intent to commit an act of unlawful violence to a particularindividual or group of individuals, see, e.g., id., at 708.The speaker need not actually intend to carry out the threat.Rather, a prohibition on true threats protects individuals from the fear of violence and the disruption that fear engenders, as well as from the possibility that the threatened violence will occur.R.A.V.at 388.Intimidation in the constitutionally proscribable sense of the word is a type of true threat, where a speaker directs a threat to a person or group of persons with the intent of placing the victim in fear of bodily harm or death.Respondents do not contest that some cross burnings fit within this meaning of intimidating speech, and rightly so.As the history of cross burning in this country shows, that act is often intimidating, intended to create a pervasive fear in victims that they are a target of violence.

(c) The First Amendment permits Virginia to outlaw cross burnings done with the intent to intimidate because burning a cross is a particularly virulent form of intimidation.Instead of prohibiting all intimidating messages, Virginia may choose to regulate this subset of intimidating messages in light of cross burning's long and pernicious history as a signal of impending violence.A ban on cross burning carried out with the intent to intimidate is fully consistent with this Court's holding in R.A.V.Contrary to the Virginia Supreme Court's ruling, R.A.V.did not hold that the First Amendment prohibits all forms of content-based discrimination within a proscribable area of speech.Rather, the Court specifically stated that a particular type of content discrimination does not violate the First Amendment when the basis for it consists entirely of the very reason its entire class of speech is proscribable.505 U.S., at 388.For example, it is permissible to prohibit only that obscenity that is most patently offensive in its prurience—i.e., that which involves the most lascivious displays of sexual activity.Similarly, Virginia's statute does not run afoul of the First Amendment insofar as it bans cross burning with intent to intimidate.Unlike the statute at issue in R.A.V., the Virginia statute does not single out for opprobrium only that speech directed toward “one of the specified disfavored topics.” Id., at 391.It does not matter whether an individual burns a cross with intent to intimidate because of the victim's race, gender, or religion, or because of the victim's “political affiliation, union membership, or homosexuality.” Id.Thus, just as a State may regulate only that obscenity which is the most obscene due to its prurient content, so too may a State choose to prohibit only those forms of intimidation that are most likely to inspire fear of bodily harm.

Justice O'Connor, joined by The Chief Justice, Justice Stevens, and Justice Breyer, concluded in Parts IV and V that the Virginia statute's prima facie evidence provision, as interpreted through the jury instruction given in respondent Black's case and as applied therein, is unconstitutional on its face.Because the instruction is the same as the Commonwealth's Model Jury Instruction, and because the Virginia Supreme Court had the opportunity to expressly disavow it, the instruction's construction of the prima facie provision is as binding on this Court as if its precise words had been written into the statute.E.g., Terminiello v.Chicago, 337 U.S.1, 4.As construed by the instruction, the prima facie provision strips away the very reason why a State may ban cross burning with the intent to intimidate.The provision permits a jury to convict in every cross burning case in which defendants exercise their constitutional right not to put on a defense.And even where a defendant like Black presents a defense, the provision makes it more likely that the jury will find an intent to intimidate regardless of the particular facts of the case.It permits the Commonwealth to arrest, prosecute, and convict a person based solely on the fact of cross burning itself.As so interpreted, it would create an unacceptable risk of the suppression of ideas.E.g., Secretary of State of Md.v.Joseph H.Munson Co., 467 U.S.947, 965, n.13.The act of burning a cross may mean that a person is engaging in constitutionally proscribable intimidation, or it may mean only that the person is engaged in core political speech.The prima facie evidence provision blurs the line between these meanings, ignoring all of the contextual factors that are necessary to decide whether a particular cross burning is intended to intimidate.The First Amendment does not permit such a shortcut.Thus, Black's conviction cannot stand, and the judgment as to him is affirmed.Conversely, Elliott's jury did not receive any instruction on the prima facie provision, and the provision was not an issue in O'Mara's case because he pleaded guilty.The possibility that the provision is severable, and if so, whether Elliott and O'Mara could be retried under the statute, is left open.Also left open is the theoretical possibility that, on remand, the Virginia Supreme Court could interpret the prima facie provision in a manner that would avoid the constitutional objections described above.

Justice Scalia agreed that this Court should vacate and remand the judgment of the Virginia Supreme Court with respect to respondents Elliott and O'Mara so that that court can have an opportunity authoritatively to construe the cross-burning statute's prima-facie-evidence provision.

Justice Souter, joined by Justice Kennedy and Justice Ginsburg, concluded that the Virginia statute is unconstitutional and cannot be saved by any exception under R.A.V.v.St.Paul, 505 U.S.377, and therefore concurred in the Court's judgment insofar as it affirms the invalidation of respondent Black's conviction.

A POINT TO REMEMBER

The First Amendment right to freedom of speech is not unlimited.Laws that prohibit obscenity or punish individuals for making defamatory statements or statements that incite violence are not unconstitutional.

RIGHTS OF CRIMINAL DEFENDANTS

Several of the rights found in the Bill of Rights deal with rights of criminal defendants.The following is a list of the amendments providing protections in criminal cases and the general subject matter of the amendment.

[image: ]


Because of the terrorist attacks of September 11, 2001, and the continued threats of terrorist activity, laws were passed giving law enforcement officials greater latitude in investigating suspected terrorists.In particular, Congress enacted the U.S.A.Patriot Act.The constitutionality of this act has been questioned, and eventually the Supreme Court will hear cases dealing with the act.Detailed information about this act is found on a Web site maintained by the United States Department of Justice, http://www.lifeandliberty.gov/.

MISCELLANEOUS RIGHTS

In addition to the rights already mentioned, the Bill of Rights also contains other provisions.The Second Amendment guarantees the right to bear arms.How this limits the right of government to enact gun control legislation is a continuing source of controversy.In addition to other provisions, the Fifth Amendment contains a clause prohibiting government from depriving a person of life, liberty, or property without due process and requiring government to pay just compensation when it takes private property.The Seventh Amendment allows for a jury trial in certain civil cases where the amount in controversy exceeds $20.The Seventh Amendment has not been incorporated into the Due Process Clause and therefore does not apply in state case.The Ninth Amendment makes it clear that the Bill of Rights is not an exhaustive list.Americans do retain other rights, although these are not expressly enumerated.The Tenth Amendment affirms the power of the states by providing that that powers not given to the federal government by the Constitution are reserved to the states, unless the Constitution prohibits it.

ETHICAL CHOICES

You are interviewing for a job with the county prosecutor's office.Should you disclose that you are a member of the American Civil Liberties Union?



注释

[1]Bill of Rights:The first ten amendments to the Constitution.

[2]incorporation doctrine:The doctrine that specific rights expressed in the Bill of Rights are included in the concept of due process under the Fourteenth Amendment and thereby made applicable to the states.

[3]Establishment Clause:The clause in the First Amendment that prohibits government from enacting any law that results in the establishment of a religion.

[4]Free Exercise Clause:The clause in the First Amendment that prohibits government from enacting any law that interferes with any person's right to freely practice a religion.

[5]defamatory:An untrue statement that injures another's reputation.

[6]malice:Acting with ill-will toward a person.

[7]obscenity:The term given to sexual material that appeals to prurient interest and has no socially redeeming value.


SEC.10-4 CIVIL RIGHTS AND DISCRIMINATION

Today, the Constitution and laws enacted pursuant to constitutional authority prohibit discrimination in areas such as education, employment, and housing based on race, gender, religion, disability, and age.However, the Constitution did not always grant such protections.The Declaration of Independence, which preceded the Constitution by more than 10 years, states: “We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights....” In spite of this, it is clear that the drafters of the Constitution did not consider all men to be equal.Women had no rights and slavery was a common practice in many states.Furthermore, in 1857, in the famous Dred Scott decision, the Supreme Court held that a black man descended from the first African slaves was property rather than a citizen and had no right to bring a lawsuit in court to establish his freedom.Many historians believe that this decision led to the Civil War.

The Civil War led to the abolition of slavery and resulted in three constitutional amendments providing for certain civil rights.The Thirteenth Amendment expressly abolished slavery or involuntary servitude.The Fourteenth Amendment prohibited any state from denying a person of life, liberty, or property without due process of law or denying any person within the state the equal protection of the law.The Fifteenth Amendment provided that the right to vote should not be denied to anyone because of race, color, or previous condition of servitude.These amendments all give Congress the power to enact laws to enforce the provisions of the amendments.Of these three amendments, the most important in the development of civil rights is the Fourteenth Amendment.One reason for this is that although this amendment was adopted after the Civil War, it is not limited to the protection of the rights of one racial group.The protections of the Fourteenth Amendment apply to any person.

One important limitation of the Fourteenth Amendment is that it regulates only the conduct of state government:

“nor shall any State deprive any person of life, liberty, or property, without due process of law”

The Fourteenth Amendment does not regulate the conduct of private individuals.Recall from earlier chapters that the federal legislature can make laws only when it has the power to do so under the Constitution.Therefore, if Congress were to enact laws prohibiting discrimination by private individuals, it had to find another constitutional provision granting it authority to do so.The result was that Congress based several civil rights laws on the Interstate Commerce Clause, making the laws applicable to anyone involved in interstate commerce[1]
 .(The application of the Interstate Commerce Clause to civil rights legislation is discussed later in this chapter.)

EQUAL PROTECTION CLAUSE OF AMENDMENT 14

“nor shall any State ...deny to any person within its jurisdiction the equal protection of the laws.”

One of the first cases requiring the Supreme Court to interpret the Equal Protection Clause was Plessy v.Ferguson, an 1896 case dealing with the constitutionality of a Louisiana state law mandating separate railroad cars for different races.The Court upheld the law, analogizing to commonly accepted practices of separate schools, theatres, and other facilities based on race.The doctrine of separate but equal resulted from this case and remained the law for more than 50 years until the Supreme Court decided the landmark case of Brown v.Board of Education.The facts of this case are well known.Several school districts required segregated schools.In a unanimous decision, the Court called the practice of separate but equal facilities an invidious and discriminating practice.

Brown v.Board of Education

347 U.S.483 (1954)

MR.CHIEF JUSTICE WARREN delivered the opinion of the Court.

These cases come to us from the States of Kansas, South Carolina, Virginia, and Delaware.They are premised on different facts and different local conditions, but a common legal question justifies their consideration together in this consolidated opinion.In each of the cases, minors of the Negro race, through their legal representatives, seek the aid of the courts in obtaining admission to the public schools of their community on a nonsegregated basis.In each instance, they had been denied admission to schools attended by white children under laws requiring or permitting segregation according to race.This segregation was alleged to deprive the plaintiffs of the equal protection of the laws under the Fourteenth Amendment.In each of the cases other than the Delaware case, a three-judge federal district court denied relief to the plaintiffs on the so-called “separate but equal” doctrine announced by this Court in Plessy v.Ferguson, 163 U.S.537.Under that doctrine, equality of treatment is accorded when the races are provided substantially equal facilities, even though these facilities be separate.In the Delaware case, the Supreme Court of Delaware adhered to that doctrine, but ordered that the plaintiffs be admitted to the white schools because of their superiority to the Negro schools.

The plaintiffs contend that segregated public schools are not “equal” and cannot be made “equal,” and that hence they are deprived of the equal protection of the laws.Because of the obvious importance of the question presented, the Court took jurisdiction.Argument was heard in the 1952 Term, and reargument was heard this Term on certain questions propounded by the Court.

Reargument was largely devoted to the circumstances surrounding the adoption of the Fourteenth Amendment in 1868.It covered exhaustively consideration of the Amendment in Congress, ratification by the states, then existing practices in racial segregation, and the views of proponents and opponents of the Amendment.This discussion and our own investigation convince us that, although these sources cast some light, it is not enough to resolve the problem with which we are faced.At best, they are inconclusive.The most avid proponents of the post-War Amendments undoubtedly intended them to remove all legal distinctions among “all persons born or naturalized in the United States.” Their opponents, just as certainly, were antagonistic to both the letter and the spirit of the Amendments and wished them to have the most limited effect.What others in Congress and the state legislatures had in mind cannot be determined with any degree of certainty.

An additional reason for the inconclusive nature of the Amendment's history, with respect to segregated schools, is the status of public education at that time.In the South, the movement toward free common schools, supported by general taxation, had not yet taken hold.Education of white children was largely in the hands of private groups.Education of Negroes was almost nonexistent, and practically all of the race were illiterate.In fact, any education of Negroes was forbidden by law in some states.Today, in contrast, many Negroes have achieved outstanding success in the arts and sciences as well as in the business and professional world.It is true that public school education at the time of the Amendment had advanced further in the North, but the effect of the Amendment on Northern States was generally ignored in the congressional debates.Even in the North, the conditions of public education did not approximate those existing today.The curriculum was usually rudimentary; ungraded schools were common in rural areas; the school term was but three months a year in many states; and compulsory school attendance was virtually unknown.As a consequence, it is not surprising that there should be so little in the history of the Fourteenth Amendment relating to its intended effect on public education.

In the first cases in this Court construing the Fourteenth Amendment, decided shortly after its adoption, the Court interpreted it as proscribing all state-imposed discriminations against the Negro race.The doctrine of “separate but equal” did not make its appearance in this Court until 1896 in the case of Plessy v.Ferguson involving not education but transportation.American courts have since labored with the doctrine for over half a century.In this Court, there have been six cases involving the “separate but equal” doctrine in the field of public education.In Cumming v.County Board of Education, 175 U.S.528, and Gong Lum v.Rice, 275 U.S.78, the validity of the doctrine itself was not challenged.In more recent cases, all on the graduate school level, inequality was found in that specific benefits enjoyed by white students were denied to Negro students of the same educational qualifications.Missouri ex rel.Gaines v.Canada, 305 U.S.337; Sipuel v.Oklahoma, 332 U.S.631; Sweatt v.Painter, 339 U.S.629; McLaurin v.Oklahoma State Regents, 339 U.S.637.In none of these cases was it necessary to re-examine the doctrine to grant relief to the Negro plaintiff.And in Sweatt v.Painter the Court expressly reserved decision on the question whether Plessy v.Ferguson should be held inapplicable to public education.

In the instant cases, that question is directly presented.Here, unlike Sweatt v.Painter, there are findings below that the Negro and white schools involved have been equalized, or are being equalized, with respect to buildings, curricula, qualifications and salaries of teachers, and other “tangible” factors.Our decision, therefore, cannot turn on merely a comparison of these tangible factors in the Negro and white schools involved in each of the cases.We must look instead to the effect of segregation itself on public education.

In approaching this problem, we cannot turn the clock back to 1868 when the Amendment was adopted, or even to 1896 when Plessy v.Ferguson was written.We must consider public education in the light of its full development and its present place in American life throughout the Nation.Only in this way can it be determined if segregation in public schools deprives these plaintiffs of the equal protection of the laws.

Today, education is perhaps the most important function of state and local governments.Compulsory school attendance laws and the great expenditures for education both demonstrate our recognition of the importance of education to our democratic society.It is required in the performance of our most basic public responsibilities, even service in the armed forces.It is the very foundation of good citizenship.Today it is a principal instrument in awakening the child to cultural values, in preparing him for later professional training, and in helping him to adjust normally to his environment.In these days, it is doubtful that any child may reasonably be expected to succeed in life if he is denied the opportunity of an education.Such an opportunity, where the state has undertaken to provide it, is a right which must be made available to all on equal terms.

We come then to the question presented: Does segregation of children in public schools solely on the basis of race, even though the physical facilities and other “tangible” factors may be equal, deprive the children of the minority group of equal educational opportunities? We believe that it does.

In Sweatt v.Painter in finding that a segregated law school for Negroes could not provide them equal educational opportunities, this Court relied in large part on “those qualities which are incapable of objective measurement but which make for greatness in a law school.” In McLaurin v.Oklahoma State Regents the Court, in requiring that a Negro admitted to a white graduate school be treated like all other students, again resorted to intangible considerations: “...his ability to study, to engage in discussions and exchange views with other students, and, in general, to learn his profession.” Such considerations apply with added force to children in grade and high schools.To separate them from others of similar age and qualifications solely because of their race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone.The effect of this separation on their educational opportunities was well stated by a finding in the Kansas case by a court which nevertheless felt compelled to rule against the Negro plaintiffs: “Segregation of white and colored children in public schools has a detrimental effect upon the colored children.The impact is greater when it has the sanction of the law; for the policy of separating the races is usually interpreted as denoting the inferiority of the negro group.A sense of inferiority affects the motivation of a child to learn.Segregation with the sanction of law, therefore, has a tendency to ［retard］ the educational and mental development of negro children and to deprive them of some of the benefits they would receive in a racially integrated school system.”Whatever may have been the extent of psychological knowledge at the time of Plessy v.Ferguson, this finding is amply supported by modern authority.Any language in Plessy v.Ferguson contrary to this finding is rejected.

We conclude that in the field of public education the doctrine of “separate but equal” has no place.Separate educational facilities are inherently unequal.Therefore, we hold that the plaintiffs and others similarly situated for whom the actions have been brought are, by reason of the segregation complained of, deprived of the equal protection of the laws guaranteed by the Fourteenth Amendment.This disposition makes unnecessary any discussion whether such segregation also violates the Due Process Clause of the Fourteenth Amendment.

It is so ordered.

CASE ANALYSIS

1.What is the doctrine of separate but equal?

2.What did the Court say about that doctrine in this case?

3.How much importance did this Court give to the actual intent of the drafters of the Fourteenth Amendment?

A POINT TO REMEMBER

The Supreme Court does not violate the concept of stare decisis when it overrules prior decisions as it did with Brown v.Board of Education(which overruled Plessy v.Ferguson.)

In the years following Brown, many colleges and employers adopted affirmative action[2]
 practices in an effort to reverse the effects of years of discrimination.However, because affirmative action policies favor one race over another, these policies were challenged in the courts.In University of California v.Bakke, 438 U.S.265 (1978), the Court ruled that a medical school admission policy setting a quota for minority admissions violated the Equal Protection Clause.The Court said that the school could consider race as a criteria in the admission process, but it could not establish a fixed quota.In two recent cases, Gratz v.Bollinger and Grutter v.Bollinger, the Court again considered college admission policies.In one case, the admission committee gave substantial weight to race.In the other case, race was a factor, but not a substantial one.The Court reaffirmed that race could be a consideration, but any policy considering race must be “narrowly tailored.” The Court held that where race was a substantial factor[3]
 , the policy violated the Equal Protection Clause.However, where it was only one consideration and was not substantial, the consideration of race in the admission decision did not violate the Constitution.

CIVIL RIGHTS AND THE INTERSTATE COMMERCE CLAUSE

The Interstate Commerce Clause gives Congress the power to regulate areas that affect interstate commerce.Using this power, Congress enacted several laws prohibiting discrimination by businesses or individuals who are involved in interstate commerce.The most noted legislation affecting civil rights is the Civil Rights Act of 1964.Recall the case of Katzenbach, Acting Attorney General, v.McClung, 379 U.S.294 (1964), in Chapter 2, in which the Supreme Court addressed the constitutionality of this act as applied to a small restaurant.The Supreme Court found the law constitutional because the restaurant's location (near an interstate highway) and the food ordering practices (meat was ordered from out of state) gave the restaurant a sufficient connection to interstate commerce.Since the Civil Rights Act of 1964, Congress continues to enact laws prohibiting discrimination in employment, education, and housing.Prohibited discrimination includes discrimination based not only on race, but also gender, religion, disability, and age.The recent case of PGA Tour v.Martin illustrates how broadly the Supreme Court is willing to interpret antidiscrimination laws.The Court syllabus follows.

PGA Tour, Inc.v.Martin

532 U.S.661 (2001)

(Syllabus)

Petitioner sponsors professional golf tournaments conducted on three annual tours.A player may gain entry into the tours in various ways, most commonly through successfully competing in a three-stage qualifying tournament known as the “Q-School.” Any member of the public may enter the Q-School by submitting two letters of recommendation and paying a $3,000 entry fee to cover greens fees and the cost of golf carts, which are permitted during the first two stages, but have been prohibited during the third stage since 1997.The rules governing competition in tour events include the “Rules of Golf,” which apply at all levels of amateur and professional golf and do not prohibit the use of golf carts, and the “hard card,” which applies specifically to petitioner's professional tours and requires players to walk the golf course during tournaments, except in “open” qualifying events for each tournament and on petitioner's senior tour.Respondent Martin is a talented golfer afflicted with a degenerative circulatory disorder that prevents him from walking golf courses.His disorder constitutes a disability under the Americans with Disabilities Act of 1990 (ADA), 42 U.S.C.§12101 et seq.When Martin turned pro and entered the Q-School, he made a request, supported by detailed medical records, for permission to use a golf cart during the third stage.Petitioner refused, and Martin filed this action under Title III of the ADA, which, among other things, requires an entity operating “public accommodations” to make “reasonable modifications” in its policies “when ...necessary to afford such ...accommodations to individuals with disabilities, unless the entity can demonstrate that making such modifications would fundamentally alter the nature of such ...accommodations,” §12182(b)(2)(A)(ii) (emphasis added).In denying petitioner summary judgment, the Magistrate Judge rejected its contention, among others, that the play areas of its tour competitions are not places of “public accommodation” within Title III's scope.After trial, the District Court entered a permanent injunction requiring petitioner to permit Martin to use a cart.Among its rulings, that court found that the walking rule's purpose was to inject fatigue into the skill of shot-making, but that the fatigue injected by walking a golf course cannot be deemed significant under normal circumstances; determined that even with the use of a cart, the fatigue Martin suffers from coping with his disability is greater than the fatigue his able-bodied competitors endure from walking the course; and concluded that it would not fundamentally alter the nature of petitioner's game to accommodate Martin.The Ninth Circuit affirmed, concluding, inter alia, that golf courses, including play areas, are places of public accommodation during professional tournaments and that permitting Martin to use a cart would not “fundamentally alter” the nature of those tournaments.

Held:

1.Title III of the ADA, by its plain terms, prohibits petitioner from denying Martin equal access to its tours on the basis of his disability.Cf.Pennsylvania Dept.of Corrections v.Yeskey, 524 U.S.206, 209.That Title provides, as a general rule, that “［n］o individual shall be discriminated against onthe basis of a disability in the full and equal enjoyment of the ...privileges ...of any place of public accommodation.”§12182(a).The phrase “public accommodation” is defined in terms of 12 extensive categories, §12181(7), which the legislative history indicates should be construed liberally to afford people with disabilities equal access to the wide variety of establishments available to the nondisabled.Given the general rule and the comprehensive definition of “public accommodation,” it is apparent that petitioner's golf tours and their qualifying rounds fit comfortably within Title III's coverage, and Martin within its protection.The events occur on “golf course［s］,” a type of place specifically identified as a public accommodation.§12181(7)(L).And, at all relevant times, petitioner “leases” and “operates” golf courses to conduct its Q-School and tours.§12182(a).As a lessor and operator, petitioner must not discriminate against any “individual” in the “full and equal enjoyment of the ...privileges” of those courses.Id.Among those “privileges” are competing in the Q-School and playing in the tours; indeed, the former is a privilege for which thousands of individuals from the general public pay, and the latter is one for which they vie.Martin is one of those individuals.The Court rejects petitioner's argument that competing golfers are not members of the class protected by Title III—i.e., “clients or customers of the covered public accommodation,” §12182(b)(1)(A)(iv)—but are providers of the entertainment petitioner sells, so that their “job-related” discrimination claims may only be brought under Title I.Even if Title III's protected class were so limited, it would be entirely appropriate to classify the golfers who pay petitioner $3,000 for the chance to compete in the Q-School and, if successful, in the subsequent tour events, as petitioner's clients or customers.This conclusion is consistent with case law in the analogous context of Title II of the Civil Rights Act of 1964.See, e.g., Daniel v.Paul, 395 U.S.298,306.

2.Allowing Martin to use a golf cart, despite petitioner's walking requirement, is not a modification that would “fundamentally alter the nature” of petitioner's tours or the third stage of the Q-School.In theory, a modification of the tournaments might constitute a fundamental alteration in these ways: (1) It might alter such an essential aspect of golf, e.g., the diameter of the hole, that it would be unacceptable even if it affected all competitors equally; or (2) a less significant change that has only a peripheral impact on the game itself might nevertheless give a disabled player, in addition to access to the competition as required by Title III, an advantage over others and therefore fundamentally alter the character of the competition.The Court is not persuaded that a waiver of the walking rule for Martin would work a fundamental alteration in either sense.The use of carts is not inconsistent with the fundamental character of golf, the essence of which has always been shot-making.The walking rule contained in petitioner's hard cards is neither an essential attribute of the game itself nor an indispensable feature of tournament golf.The Court rejects petitioner's attempt to distinguish golf as it is generally played from the game at the highest level, where, petitioner claims, the waiver of an “outcome-affecting” rule such as the walking rule would violate the governing principle that competitors must be subject to identical substantive rules, thereby fundamentally altering the nature of tournament events.That argument's force is mitigated by the fact that it is impossible to guarantee that all golfers will play under exactly the same conditions or that an individual's ability will be the sole determinant of the outcome.Further, the factual basis of petitioner's argument—that the walking rule is “outcome affecting” because fatigue may adversely affect performance—is undermined by the District Court's finding that the fatigue from walking during a tournament cannot be deemed significant.Even if petitioner's factual predicate is accepted, its legal position is fatally flawed because its refusal to consider Martin's personal circumstances in deciding whether to accommodate his disability runs counter to the ADA's requirement that an individualized inquiry be conducted.Cf.Sutton v.United Air Lines, Inc., 527 U.S.471, 483.There is no doubt that allowing Martin to use a cart would not fundamentally alter the nature of petitioner's tournaments, given the District Court's uncontested finding that Martin endures greater fatigue with a cart than his able-bodied competitors do by walking.The waiver of a peripheral tournament rule that does not impair its purpose cannot be said to fundamentally alter the nature of the athletic event.

204 F.3d 994, affirmed.



注释

[1]interstate commerce:Transactions that take place between two or more states that have an economic impact.

[2]affirmative action:A policy that gives special consideration to members of groups that have historically suffered discrimination.

[3]substantial factor:A major consideration.


SEC.10-5 VOTING RIGHTS

One of the most important rights of U.S.citizens is the right to vote.The following is a list of amendments that protect this right.

[image: ]


APPORTIONMENT: ONE MAN—ONE VOTE

Many state and federal elected officials are selected from districts within states.If the population of the various districts is disproportionate, this gives those residing in less-populated districts greater voting power.In other words, the votes of those residing in highly populated districts do not count as much as the votes of those residing in less-populated districts.The Supreme Court ruled in Baker v.Carr that when apportionment of voting districts is disproportionate, the Equal Protection Clause of the Constitution is violated.Everyone's vote should carry the same weight.This is known as the one man-one vote rule.

Even when districts are drawn to reflect an equal distribution of population, constitutional problems arise when district lines are drawn to dilute minority representation.Consider the following scenario: State X has a population consisting of 50% minority group.The state has 10 districts for state elections.In an equal district apportionment, the minority group would have 50% of the vote for each of the 10 districts.However, if district lines are drawn so that one district consists of 80% of the state's minority group, the group will lose its voting power in the other nine districts.For this reason, much attention is paid to the way voting districts are created or realigned.

VOTING METHODS

The presidential election of 2000 revealed another important impediment to fair and equitable voting practices.The use of some voting methods, in this case the use of the “chad” ballot, results in some votes not being counted.Because of the close vote in the Bush/Gore election, this was a critical issue, resulting in numerous court cases and culminating in a decision by the U.S.Supreme Court.The Supreme Court case resulted when President Bush challenged the recount process ordered by the Florida Supreme Court.During the recount process, different counties utilized different methods of determining whether a vote had been cast.In its decision, the Court notes:The closeness of this election, and the multitude of legal challenges which have followed in its wake, have brought into sharp focus a common, if heretofore unnoticed, phenomenon.Nationwide statistics reveal that an estimated 2% of ballots cast do not register a vote for President for whatever reason, including deliberately choosing no candidate at all or some voter error, such as voting for two candidates or insufficiently marking a ballot.

The Court affirmed the basic constitutional principle that:

The right to vote is protected in more than the initial allocation of the franchise.Equal protection applies as well to the manner of its exercise.Having once granted the right to vote on equal terms, the State may not, by later arbitrary and disparate treatment, value one person's vote over that of another.

In this case, the Court found that the recount process violated the Equal Protection Clause because different counties were using different criteria for determining if a vote counted.


SEC.10-6 PRIVACY AND THE DUE PROCESS CLAUSE

The Due Process Clause found in both the Fifth and Fourteenth Amendments prohibits government from depriving a person of life, liberty, or property without due process of law.The Court has determined that two types of due process exist: procedural due process[1]
 and substantive due process[2]
 .Procedural due process governs the procedures or ways in which individuals are deprived of life, liberty, or property.This concerns primarily the criminal and civil court processes.Substantive due process governs substantive laws enacted by government.Any law that interferes with life, liberty, or property must meet a due process standard.This standard varies depending on the type of law, but at a minimum any law interfering with these rights must be reasonably related to a legitimate state interest.This is known as the rational basis test[3]
 .

In interpreting substantive due process, the Supreme Court said that the term liberty means more than freedom from physical restraint.It includes various personal freedoms or liberties, including a right to privacy.As a result, neither federal nor state governments can make laws that interfere with our right to privacy unless that law meets a standard of due process.In modern times this is one of the most controversial Supreme Court interpretations.

PRIVACY AND SEX

In the 1960s, some states continued to enforce laws regulating private lives of married couples.For example, in Connecticut, providing birth control information to anyone was a crime, as was using any contraceptive method.The constitutional right of the state to interfere in this area of the lives of married couples was challenged in 1965 in Griswold v.Connecticut.Because the Constitution itself is silent about any right of privacy, the petitioners based their challenge on the concept of liberty, claiming that their right of privacy was taken away without due process The Supreme Court agreed, recognizing that a right of privacy exists under the “penumbra of rights” implied in the Constitution.The decision in Griswold follows.

Griswold v.Connecticut

381 U.S.479 (1965)

MR.JUSTICE DOUGLAS delivered the opinion of the Court.

Appellant Griswold is Executive Director of the Planned Parenthood League of Connecticut.Appellant Buxton is a licensed physician and a professor at the Yale Medical School who served as Medical Director for the League at its Center in New Haven—a center open and operating from November 1 to November 10, 1961, when appellants were arrested.

They gave information, instruction, and medical advice to married persons as to the means of preventing conception.

The statutes whose constitutionality is involved in this appeal are 53-32 and 54-196 of the General Statutes of Connecticut (1958 rev.).The former provides: “Any person who uses any drug, medicinal article or instrument for the purpose of preventing conception shall be fined not less than fifty dollars or imprisoned not less than sixty days nor more than one year or be both fined and imprisoned.”Section 54-196 provides: “Any person who assists, abets, counsels, causes, hires or commands another to commit any offense may be prosecuted and punished as if he were the principal offender.” The appellants were found guilty as accessories and fined $100 each, against the claim that the accessory statute as so applied violated the Fourteenth Amendment.

We are met with a wide range of questions that implicate the Due Process Clause of the Fourteenth Amendment.This law operates directly on an intimate relation of husband and wife and their physician's role in one aspect of that relation.

The association of people is not mentioned in the Constitution nor in the Bill of Rights.The right to educate a child in a school of the parents' choice—whether public or private or parochial—is also not mentioned.Nor is the right to study any particular subject or any foreign language.Yet the First Amendment has been construed to include certain of those rights.

By Pierce v.Society of Sisters, the right to educate one's children as one chooses is made applicable to the States by the force of the First and Fourteenth Amendments.By Meyer v.Nebraska, the same dignity is given the right to study the German language in a private school.In other words, the State may not, consistently with the spirit of the First Amendment, contract the spectrum of available knowledge.The right of freedom of speech and press includes not only the right to utter or to print, but the right to distribute, the right to receive, the right to read (Martin v.Struthers, 319 U.S.141, 143) and freedom of inquiry, freedom of thought, and freedom to teach.Without those peripheral rights the specific rights would be less secure.And so we reaffirm the principle of the Pierce and the Meyer cases.

In NAACP v.Alabama, 357 U.S.449, 462, we protected the “freedom to associate and privacy in one's associations,” noting that freedom of association was a peripheral First Amendment right.Disclosure of membership lists of a constitutionally valid association, we held, was invalid “as entailing the likelihood of a substantial restraint upon the exercise by petitioner's members of their right to freedom of association.” Id.In other words, the First Amendment has a penumbra where privacy is protected from governmental intrusion.In Schware v.Board of Bar Examiners, 353 U.S.232, we held it not permissible to bar a lawyer from practice, because he had once been a member of the Communist Party.The man's “association with that Party” was not shown to be “anything more than a political faith in a political party” (id., at 244) and was not action of a kind proving bad moral character.Id., at 245-246.

Those cases involved more than the “right of assembly”— a right that extends to all irrespective of their race or ideology.The right of “association,” like the right of belief, is more than the right to attend a meeting; it includes the right to express one's attitudes or philosophies by membership in a group or by affiliation with it or by other lawful means.Association in that context is a form of expression of opinion; and while it is not expressly included in the First Amendment its existence is necessary in making the express guarantees fully meaningful.

The foregoing cases suggest that specific guarantees in the Bill of Rights have penumbras, formed by emanations from those guarantees that help give them life and substance.Various guarantees create zones of privacy.The right of association contained in the penumbra of the First Amendment is one, as we have seen.The Third Amendment in its prohibition against the quartering of soldiers “in any house” in time of peace without the consent of the owner is another facet of that privacy.The Fourth Amendment explicitly affirms the “right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures.” The Fifth Amendment in its Self-Incrimination Clause enables the citizen to create a zone of privacy which government may not force him to surrender to his detriment.The Ninth Amendment provides: “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.”

We have had many controversies over these penumbral rights of “privacy and repose.” The right of privacy which presses for recognition here is a legitimate one.

The present case, then, concerns a relationship lying within the zone of privacy created by several fundamental constitutional guarantees.And it concerns a law which, in forbidding the use of contraceptives rather than regulating their manufacture or sale, seeks to achieve its goals by means having a maximum destructive impact upon that relationship.Such a law cannot stand in light of the familiar principle, so often applied by this Court, that a “governmental purpose to control or prevent activities constitutionally subject to state regulation may not be achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms.” NAACP v.Alabama, 377 U.S.288, 307.Would we allow the police to search the sacred precincts of marital bedrooms for telltale signs of the use of contraceptives? The very idea is repulsive to the notions of privacy surrounding the marriage relationship.

We deal with a right of privacy older than the Bill of Rights—older than our political parties, older than our school system.Marriage is a coming together for better or for worse, hopefully enduring, and intimate to the degree of being sacred.It is an association that promotes a way of life, not causes; a harmony in living, not political faiths; a bilateral loyalty, not commercial or social projects.Yet it is an association for as noble a purpose as any involved in our prior decisions.

Reversed.

CASE ANALYSIS

1.What does the Court mean by the phrase “penumbra of rights”?

2.Where in the Constitution is the right of privacy found?

More recently, the Court also considered the right of the state to make laws concerning the sexual relationship between a same-sex couple.In Lawrence v.Texas, the Court invalidated a Texas state law seeking to criminalize private consensual sex between such a couple.The Court syllabus follows.

Lawrence v.Texas

539 U.S.558 (2003)

Responding to a reported weapons disturbance in a private residence, Houston police entered petitioner Lawrence's apartment and saw him and another adult man, petitioner Garner, engaging in a private, consensual sexual act.Petitioners were arrested and convicted of deviate sexual intercourse in violation of a Texas statute forbidding two persons of the same sex to engage in certain intimate sexual conduct.In affirming, the State Court of Appeals held, inter alia, that the statute was not unconstitutional under the Due Process Clause of the Fourteenth Amendment.The court considered Bowers v.Hardwick, 478 U.S.186, controlling on that point.

Held: The Texas statute making it a crime for two persons of the same sex to engage in certain intimate sexual conduct violates the Due Process Clause.

(a) Resolution of this case depends on whether petitioners were free as adults to engage in private conduct in the exercise of their liberty under the Due Process Clause.For this inquiry the Court deems it necessary to reconsider its Bowers holding.The Bowers Court's initial substantive statement—“The issue presented is whether the Federal Constitution confers a fundamental right upon homosexuals to engage in sodomy ...,” 478 U.S., at 190—discloses the Court's failure to appreciate the extent of the liberty at stake.To say that the issue in 《Bowers》 was simply the right to engage in certain sexual conduct demeans the claim the individual put forward, just as it would demean a married couple were it said that marriage is just about the right to have sexual intercourse.Although the laws involved in Bowers and here purport to do not more than prohibit a particular sexual act, their penalties and purposes have more far-reaching consequences, touching upon the most private human conduct, sexual behavior, and in the most private of places, the home.They seek to control a personal relationship that, whether or not entitled to formal recognition in the law, is within the liberty of persons to choose without being punished as criminals.The liberty protected by the Constitution allows homosexual persons the right to choose to enter upon relationships in the confines of their homes and their own private lives and still retain their dignity as free persons.

(b) Having misapprehended the liberty claim presented to it, the Bowers Court stated that proscriptions against sodomy have ancient roots.478 U.S.at 192.It should be noted, however, that there is no longstanding history in this country of laws directed at homosexual conduct as a distinct matter.Early American sodomy laws were not directed at homosexuals as such but instead sought to prohibit nonprocreative sexual activity more generally, whether between men and women or men and men.Moreover, early sodomy laws seem not to have been enforced against consenting adults acting in private.Instead, sodomy prosecutions often involved predatory acts against those who could not or did not consent: relations between men and minor girls or boys, between adults involving force, between adults implicating disparity in status, or between men and animals.The longstanding criminal prohibition of homosexual sodomy upon which Bowers placed such reliance is as consistent with a general condemnation of nonprocreative sex as it is with an established tradition of prosecuting acts because of their homosexual character.Far from possessing “ancient roots,” ibid., American laws targeting same-sex couples did not develop until the last third of the 20th century.Even now, only nine States have singled out same-sex relations for criminal prosecution.Thus, the historical grounds relied upon in Bowers are more complex than the majority opinion and the concurring opinion by Chief Justice Burger there indicated.They are not without doubt and, at the very least, are overstated.The Bowers Court was, of course, making the broader point that for centuries there have been powerful voices to condemn homosexual conduct as immoral, but this Court's obligation is to define the liberty of all, not to mandate its own moral code, Planned Parenthood of Southeastern Pa.v.Casey, 505 U.S.833,850.The Nation's laws and traditions in the past half century are most relevant here.They show an emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private lives in matters pertaining to sex.See County of Sacramento v.Lewis, 523 U.S.833,857.

(c) Bowers' deficiencies became even more apparent in the years following its announcement.The 25 States with laws prohibiting the conduct referenced in Bowers are reduced now to 13, of which 4 enforce their laws only against homosexual conduct.In those States, including Texas, that still proscribe sodomy (whether for same-sex or heterosexual conduct), there is a pattern of nonenforcement with respect to consenting adults acting in private.Casey at 851—which confirmed that the Due Process Clause protects personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education—and Romer v.Evans, 517 U.S.620, 624—which struck down class-based legislation directed at homosexuals—cast Bowers' holding into even more doubt.The stigma the Texas criminal statute imposes, moreover, is not trivial.Although the offense is but a minor misdemeanor, it remains a criminal offense with all that imports for the dignity of the persons charged, including notation of convictions on their records and on job application forms, and registration as sex offenders under state law.Where a case's foundations have sustained serious erosion, criticism from other sources is of greater significance.In the United States, criticism of Bowers has been substantial and continuing, disapproving of its reasoning in all respects, not just as to its historical assumptions.And, to the extent Bowers relied on values shared with a wider civilization, the case's reasoning and holding have been rejected by the European Court of Human Rights, and that other nations have taken action consistent with an affirmation of the protected right of homosexual adults to engage in intimate, consensual conduct.There has been no showing that in this country the governmental interest in circumscribing personal choice is somehow more legitimate or urgent.Stare decisis is not an inexorable command.Payne v.Tennessee, 501 U.S.808, 828.Bowers' holding has not induced detrimental reliance of the sort that could counsel against overturning it once there are compelling reasons to do so.Casey at 855-856.Bowers causes uncertainty, for the precedents before and after it contradict its central holding.

(d) Bowers' rationale does not withstand careful analysis.In his dissenting opinion in Bowers Justice Stevens concluded that (1) the fact a State's governing majority has traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a law prohibiting the practice, and (2) individual decisions concerning the intimacies of physical relationships, even when not intended to produce offspring, are a form of “liberty” protected by due process.That analysis should have controlled Bowers, and it controls here.Bowers was not correct when it was decided, is not correct today, and is hereby overruled.This case does not involve minors, persons who might be injured or coerced, those who might not easily refuse consent, or public conduct or prostitution.It does involve two adults who, with full and mutual consent, engaged in sexual practices common to a homosexual lifestyle.Petitioners' right to liberty under the Due Process Clause gives them the full right to engage in private conduct without government intervention.Casey at 847.The Texas statute furthers no legitimate state interest which can justify its intrusion into the individual's personal and private life.

It must be noted, however, that the Supreme Court is far from unanimous in its privacy rulings.An excerpt from a dissenting opinion[4]
 filed by Justice Scalia exemplifies this.

Lawrence v.Texas

539 U.S.558 (2003)

(EXCERPT FROM DISSENTING OPINION BY JUSTICE SCALIA)

Our opinions applying the doctrine known as “substantive due process” hold that the Due Process Clause prohibits States from infringing fundamental liberty interests, unless the infringement is narrowly tailored to serve a compelling state interest.We have held repeatedly, in cases the Court today does not overrule, that only fundamental rights qualify for this so-called “heightened scrutiny” protection— that is, rights which are deeply rooted in this Nation's history and tradition, All other liberty interests may be abridged or abrogated pursuant to a validly enacted state law if that law is rationally related to a legitimate state interest.The Court today does not overrule this holding.Not once does it describe homosexual sodomy as a “fundamental right” or a “fundamental liberty interest,” nor does it subject the Texas statute to strict scrutiny.Instead, having failed to establish that the right to homosexual sodomy is “ ‘deeply rooted in this Nation's history and tradition,’ ” the Court concludes that the application of Texas's statute to petitioners' conduct fails the rational-basis test I turn now to the ground on which the Court squarely rests its holding: the contention that there is no rational basis for the law here under attack.This proposition is so out of accord with our jurisprudence—indeed, with the jurisprudence of any society we know—that it requires little discussion.The Texas statute undeniably seeks to further the belief of its citizens that certain forms of sexual behavior are “immoral and unacceptable,” Bowers at 196—the same interest furthered by criminal laws against fornication, bigamy, adultery, adult incest, bestiality, and obscenity.

One of the most revealing statements in today's opinion is the Court's grim warning that the criminalization of homosexual conduct is “an invitation to subject homosexual persons to discrimination both in the public and in the private spheres.” It is clear from this that the Court has taken sides in the culture war, departing from its role of assuring, as neutral observer, that the democratic rules of engagement are observed.Many Americans do not want persons who openly engage in homosexual conduct as partners in their business, as scoutmasters for their children, as teachers in their children's schools, or as boarders in their home.They view this as protecting themselves and their families from a lifestyle that they believe to be immoral and destructive.The Court views it as “discrimination” which it is the function of our judgments to deter.So imbued is the Court with the law profession's anti-antihomosexual culture, that it is seemingly unaware that the attitudes of that culture are not obviously “mainstream”; that in most States what the Court calls “discrimination” against those who engage in homosexual acts is perfectly legal; that proposals to ban such “discrimination” under Title VII have repeatedly been rejected by Congress; that in some cases such “discrimination” is mandated by federal statute, see 10 U.S.C.§654(b)(1) (mandating discharge from the armed forces of any service member who engages in or intends to engage in homosexual acts); and that in some cases such “discrimination” is a constitutional right, see Boy Scouts of America v.Dale, 530 U.S.640 (2000).

Let me be clear that I have nothing against homosexuals, or any other group, promoting their agenda through normal democratic means.Social perceptions of sexual and other morality change over time, and every group has the right to persuade its fellow citizens that its view of such matters is the best.That homosexuals have achieved some success in that enterprise is attested to by the fact that Texas is one of the few remaining States that criminalize private, consensual homosexual acts.But persuading one's fellow citizens is one thing, and imposing one's views in absence of democratic majority will is something else.I would no more require a State to criminalize homosexual acts—or, for that matter, display any moral disapprobation of them— than I would forbid it to do so.What Texas has chosen to do is well within the range of traditional democratic action, and its hand should not be stayed through the invention of a brand-new “constitutional right” by a Court that is impatient of democratic change.It is indeed true that “later generations can see that laws once thought necessary and proper in fact serve only to oppress,” and when that happens, later generations can repeal those laws.But it is the premise of our system that those judgments are to be made by the people, and not imposed by a governing caste that knows best.

One of the benefits of leaving regulation of this matter to the people rather than to the courts is that the people, unlike judges, need not carry things to their logical conclusion.The people may feel that their disapprobation of homosexual conduct is strong enough to disallow homosexual marriage, but not strong enough to criminalize private homosexual acts—and may legislate accordingly.The Court today pretends that it possesses a similar freedom of action, so that that we need not fear judicial imposition of homosexual marriage, as has recently occurred in Canada (in a decision that the Canadian Government has chosen not to appeal).At the end of its opinion—after having laid waste the foundations of our rational-basis jurisprudence— the Court says that the present case “does not involve whether the government must give formal recognition to any relationship that homosexual persons seek to enter.” Do not believe it.More illuminating than this bald, unreasoned disclaimer is the progression of thought displayed by an earlier passage in the Court's opinion, which notes the constitutional protections afforded to “personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education,” and then declares that “persons in a homosexual relationship may seek autonomy for these purposes, just as heterosexual persons do.” (emphasis added).Today's opinion dismantles the structure of constitutional law that has permitted a distinction to be made between heterosexual and homosexual unions, insofar as formal recognition in marriage is concerned.If moral disapprobation of homosexual conduct is “no legitimate state interest” for purposes of proscribing that conduct, and if, as the Court coos (casting aside all pretense of neutrality), “when sexuality finds overt expression in intimate conduct with another person, the conduct can be but one element in a personal bond that is more enduring,” what justification could there possibly be for denying the benefits of marriage to homosexual couples exercising “the liberty protected by the Constitution,”? Surely not the encouragement of procreation, since the sterile and the elderly are allowed to marry.This case “does not involve” the issue of homosexual marriage only if one entertains the belief that principle and logic have nothing to do with the decisions of this Court.Many will hope that, as the Court comfortingly assures us, this is so.

The matters appropriate for this Court's resolution are only three: Texas's prohibition of sodomy neither infringes a “fundamental right” (which the Court does not dispute), nor is unsupported by a rational relation to what the Constitution considers a legitimate state interest, nor denies the equal protection of the laws.I dissent.

PRIVACY AND THE RIGHT TO CHOOSE

One of the most controversial cases dealing with the constitutional right of privacy is Roe v.Wade, the case giving women the right to choose an abortion.This case was decided in 1973, and the controversy surrounding it remains as strong as ever.Since the Roe v.Wade decision, the Court has decided several related cases dealing with laws that somehow seek to limit the right of women to choose.Sometimes the Court upholds such laws; other times it does not.The Court seems to believe that some restrictions are reasonable while affirming that a total ban on abortion is still unconstitutional.The following is the Court syllabus in the Roe v.Wade decision.

Roe v.Wade

410 U.S.113 (1973)

A pregnant single woman (Roe) brought a class action challenging the constitutionality of the Texas criminal abortion laws, which proscribe procuring or attempting an abortion except on medical advice for the purpose of saving the mother's life.A licensed physician (Hallford), who had two state abortion prosecutions pending against him, was permitted to intervene.A childless married couple (the Does), the wife not being pregnant, separately attacked the laws, basing alleged injury on the future possibilities of contraceptive failure, pregnancy, unpreparedness for parenthood, and impairment of the wife's health.A three-judge District Court, which consolidated the actions, held that Roe and Hallford, and members of their classes, had standing to sue and presented justiciable controversies.Ruling that declaratory, though not injunctive, relief was warranted, the court declared the abortion statutes void as vague and overbroadly infringing those plaintiffs' Ninth and Fourteenth Amendment rights.The court ruled the Does' complaint not justiciable.Appellants directly appealed to this Court on the injunctive rulings, and appellee crossappealed from the District Court's grant of declaratory relief to Roe and Hallford.Held:1.While 28 U.S.C.1253 authorizes no direct appeal to this Court from the grant or denial of declaratory relief alone, review is not foreclosed when the case is properly before the Court on appeal from specific denial of injunctive relief and the arguments as to both injunctive and declaratory relief are necessarily identical.

2.Roe has standing to sue; the Does and Hallford do not.(a) Contrary to appellee's contention, the natural termination of Roe's pregnancy did not moot her suit.Litigation involving pregnancy, which is “capable of repetition, yet evading review,” is an exception to the usual federal rule that an actual controversy must exist at review stages and not simply when the action is initiated.

(b) The District Court correctly refused injunctive, but erred in granting declaratory, relief to Hallford, who alleged no federally protected right not assertable as a defense against the good-faith state prosecutions pending against him.Samuels v.Mackell, 401 U.S.66.

(c) The Does' complaint, based as it is on contingencies, any one or more of which may not occur, is too speculative to present an actual case or controversy.

3.State criminal abortion laws, like those involved here, that except from criminality only a life-saving procedure on the mother's behalf without regard to the stage of her pregnancy and other interests involved violate the Due Process Clause of the Fourteenth Amendment, which protects against state action the right to privacy, including a woman's qualified right to terminate her pregnancy.Though the State cannot override that right, it has legitimate interests in protecting both the pregnant woman's health and the potentiality of human life, each of which interests grows and reaches a “compelling” point at various stages of the woman's approach to term.

(a) For the stage prior to approximately the end of the first trimester, the abortion decision and its effectuation must be left to the medical judgment of the pregnant woman's attending physician.

(b) For the stage subsequent to approximately the end of the first trimester, the State, in promoting its interest in the health of the mother, may, if it chooses, regulate the abortion procedure in ways that are reasonably related to maternal health.

(c) For the stage subsequent to viability the State, in promoting its interest in the potentiality of human life, may, if it chooses, regulate, and even proscribe, abortion except where necessary, in appropriate medical judgment, for the preservation of the life or health of the mother.

4.The State may define the term “physician” to mean only a physician currently licensed by the State, and may proscribe any abortion by a person who is not a physician as so defined.

5.It is unnecessary to decide the injunctive relief issue since the Texas authorities will doubtless fully recognize the Court's ruling that the Texas criminal abortion statutes are unconstitutional.

PRIVACY AND MEDICAL TREATMENT

A recent news article featured a fight between the husband and the parents of an incapacitated woman over removal of a life-saving feeding tube.The woman was in a persistent vegetative state and her husband maintained that her wish would be to remove the feeding tube, even though it would result in death.The woman's parents disagreed.The Supreme Court addressed this legal issue, holding in Cruzan v.Director, MDH, 497 U.S.261 (1990) that a patient can refuse medical treatment even if it results in death.A problem arises, however, when the patient is unable to speak for himself or herself.In such an event, before agreeing to stop necessary medical care, a court must determine with some degree of certainty that the patient did wish to refuse treatment.

The right to refuse medical treatment does not include the right of a physician to assist in a suicide, regardless of the patient's medical condition.This issue continues to plague the courts and more cases will probably result.

ETHICAL CHOICES

Assume that you work for an attorney who prepares wills and trusts.While interviewing a client who has cancer, the client tells you the name of a physician who has agreed to assist him to commit suicide should his condition become intolerable.What should you do with this information?A current issue deals with privacy and medical treatment involving the use of medicinal marijuana.Some states have attempted to legalize this.In United States v.Oakland Cannabis Buyers' Coop., 532 U.S.483 (2001), the Supreme Court considered the California law in light of the federal laws making distribution of marijuana a federal crime.The petitioner, who was convicted under the federal law, argued that medical necessity should be a defense to the criminal violation.The Court disagreed and upheld the conviction.In this case, the Court did not address the privacy rights that a sick person might have in using marijuana.After this case, a federal court of appeals held that a physician had a First Amendment right to tell a patient that marijuana could help the patient.The Supreme Court refused to hear this case.In Gonzales v.Raich, decided in 2005, the Court decided that Congress could ban individual cultivation and possession of marijuana used for medical reasons.

Featured Web Site: http:/www.aclu.org

The American Civil Liberties Union is an organization that is concerned with individual rights and liberties.Explore its Web site for information on current issues and cases before the courts.

1.Summarize the history and development of the ACLU.

2.Summarize three current constitutional issues.

3.Describe the most recent cases facing the U.S.Supreme Court dealing with constitutional issues.

Around the word

Like the United States, many nations are concerned with protecting individual rights and liberties.The Human Rights Commission of the United Nations encourages the international community to uphold universally agreed-upon human rights standards.Read more about this commission by going to the Web site for the United Nations, http://www.un.org/.Find the link to “Human Rights.”

The constitutions of many nations can be found on the Internet.Using a search engine such as www.google.com, search for “world constitutions.”

Chapter Summary

Constitutional law is found in the language of the Constitution and in Supreme Court cases interpreting that language.The Constitution was drafted in 1787 and ratified by the states in 1789.Originally it contained seven articles, dealing primarily with the organization and powers of the federal government.The federal government consists of three branches that operate on a philosophy of separation of powers or checks and balances.An important power of the judicial branch is the power to review and invalidate laws of Congress that are inconsistent with the Constitution.This is known as the power of judicial review.The Supreme Court first recognized this power in the case of Marbury v.Madison.

Over the years, 27 amendments have been added to the U.S.Constitution.Amendments deal with such topics as the right of free speech and press, religious freedoms, rights of criminal defendants, due process in criminal and civil cases, equal protection of the law, and voting rights.The first ten amendments to the Constitution are known as the Bill of Rights.The First Amendment protects freedom of religion and freedom of expression.Freedom of religion prohibits the government from making laws respecting the establishment of a religion (the Establishment Clause), or the free exercise of religion (Free Exercise Clause).Freedom of expression includes both freedom of speech and freedom of the press.This freedom is not absolute and does not protect speech that is injurious, defamatory, or obscene.

The Thirteenth, Fourteenth, and Fifteenth Amendments provide some protections against discrimination.The Fourteenth Amendment contains both the Due Process Clause and the Equal Protection Clause.Because the Fourteenth Amendment only applies to discrimination by state government, Congress has used the Interstate Commerce Clause to enact laws that prohibit discrimination by individuals or businesses who are involved in interstate commerce.

The Fifteenth, Nineteenth, Twenty-Fourth, and Twenty-Sixth Amendments grant specific rights regarding voting.The right to vote cannot be abridged because of race, color, or sex.Poll taxes cannot be imposed.The right to vote is extended to those 18 years of age or older.In addition to these amendments, the Supreme Court has used the Equal Protection Clause of the Fourteenth Amendment to assure fairness in voting methods.This resulted in the doctrine “one man-one vote.”

Although not expressly stated in the Constitution, the right to privacy is an important constitutional right that results from several of the rights expressed in the Constitution.The Supreme Court often uses the Due Process Clause when discussing this right because this clause limits the right of states to enact laws that interfere with our liberty.Privacy is considered a type of liberty or freedom.

Terms to Remember

Supremacy Clause　Establishment Clause

substantial factor　separation of powers

Free Exercise Clause　procedural due process

checks and balances　defamatory

substantive due process　judicial review

malice　rational basis test

writ of mandate　obscenity

dissenting opinion　Bill of Rights

incorporation doctrine　interstate commerce

affirmative action

Questions for Review

1.What are the sources of constitutional law?

2.How is the Constitution organized?

3.What is meant by the terms separation of powers and checks and balances?

4.What is the power of judicial review and why is it important?

5.What topics are covered in the 27 amendments to the Constitution?

6.What protections are found in the Bill of Rights?

7.Describe the rights found in the First Amendment.

8.Which articles or amendments of the Constitution give Congress the power to enact civil rights legislation?

9.How is the right to vote protected by the Constitution?

10.What is the right to privacy and how is it protected by the Constitution?

Questions for Analysis

1.Refer to the case file at the beginning of the chapter.If you represented the students, what arguments would you make that your constitutional rights are being violated? If you represented the school, what arguments would you make that the rules and procedures are constitutional?

2.Whether material is obscene has traditionally been determined by community standards.What do you think this means? Is this a workable standard considering the widespread use of the Internet?

Assignments andProjects



1.Clarence Darrow was a famous attorney who handled major cases dealing with constitutional issues.Using the Internet or print sources, find and summarize information about his life and about some of the cases he handled.


2.The Oyez Project has assembled a great deal of information about the Supreme Court and many of the constitutional cases it has decided.This information can be found on its Web site at http://www.oyez.org/oyez/frontpage.Included on the Web site are arguments from selected cases.Listen to the arguments from any case.Identify the legal question in the case and summarize the arguments for each side.

Skills Assessment

A client of your law firm is starting a new business (a restaurant.) The client found a location for the restaurant in an old converted home built over 50 years ago.The client will be doing some remodeling and wants to make sure that he complies with requirements of the Americans with Disabilities Act.You are asked to locate material that can be given to the client that explains his obligations under the act.Also draft the text of a cover letter to the client telling him where additional information can be found.You are told that a good place to start is the Web site for the Americans with Disabilities Act maintained by the United States Department of Justice.



注释

[1]procedural due process:A requirement of the Fifth and Fourteenth Amendments that, unless special circumstances exist, government not deprive a person of life, liberty, or property without notice and the opportunity for a fair hearing.

[2]substantive due process:A requirement of the Fifth and Fourteenth Amendments that governments not enact laws that deprive a person of life, liberty, or property unless the laws serve a legitimate purpose and are either related to or necessary to achieving that purpose.

[3]rational basis test:A test used by the courts when examining the constitutionality of a law; requires that the law have a reasonable connection to a legitimate state purpose.

[4]dissenting opinion:A separate opinion written by one or more justices in a case; this opinion disagrees with the decision of the majority of the court.


中文辅导部分

第一章　法律共同体和职业责任（The Legal Community and Professional Responsibility）

Section 1 Introduction

第一节 导论

一、重点词汇详解

1.those accused of terrorist activities：accuse指to say somebody has committed a crime，即指控，控告。控告某人犯有某罪行即为accuse someone of…, 但多用被动形式表达，如：He was accused of murder。相关用法如下：

A.accusation（n.）：起诉，控告。常用：make accusation against someone。

B.the accused（n.）：刑事被告人。例如：The police brought the accused into the court。

词义辨析

（1）charge： （in a court）to accuse sb formally of having committed a crime。与accuse相比，charge更为正式，突出强调在法庭上提出控告，常用be charged with…,如：He was charged with bank robbery。试比较She was accused of stealing $25 from her boss。此处，accuse含有告发的意思，未必是在法庭上由公诉人正式提起犯罪指控。

（2）indict：to charge someone with a crime by formal legal process, esp., by grand-jury presentation，（通过指控公诉书）控告，起诉。因此，Indict所指的控告，是有限定含义的，即主要指大陪审团——grand-jury向法院提起的控告，常用someone be indicted for…。

2.domestic disputes: of or relating to the family or household，即家庭的，家事的。此处domestic dispute指家庭纠纷，而不是国内纠纷，试比较：

（1）domestic law and international law：国内法和国际法；

domestic commerce and interstate commerce：（美国的）州内贸易和州际贸易；

（2）domestic violence：家庭暴力；

domestic relations law：family law，家庭法。

二、英语技能提高要点提示

1.At times the law is simple and straight-forward.At other times it can be complex and involved, requiring experts to explain and interpret it：At times…, at other times，有时（这样）……有时（那样）……既有并列的形式，又有对比的含义。

2.work in the law：从事法律工作（这是较地道的英文翻译）。

词义辨析

Practice law, practice of law, law practice：律师执业。这几个词在课本中频繁出现，和work in the law意思相近，但是又有不同。首先，主体是一个licensed lawyer，而提供的service包括：conducting cases in court, preparing papers necessary to bring about various transactions, preparing legal opinions on various points of law, drafting wills and other estate-planning documents and advising clients on legal questions。相比而言，work in the law的范围要比practice law要广，法学院的教师也算是work in the law，法官当然也是，甚至国会的议员在广义上也算是work in the law，因为他们是在legislate laws。

3.legal community：即下文的legal profession。有时候我们会说某个圈子，比如“法律圈”，这就是一个现成的英文表述。

小贴士：

英文学习的捷径在哪里？如果有的话，就是勤快一点，只要看到好的句子和词组，就能够拿来主义地为我所用。再退一步说，如果没有时间看英文书或是英文报纸，那么既然英语课不得不上，在教材中所碰到的这些好句子和好词组当然都要记住了。我们不妨做个试验，看看在教材中可以挑到多少值得我们记住的语言要点，如果这些用法我们都掌握了，能够用到自己的作文中，我们的英文就不会没有一个progress。学习的目的之一就是要学以致用，而法律英语在语言方面的为我所用，就是要能够把阅读到的好的词汇、词组包括好的句子融会贯通，变成自己的语言储备。在课文的这一部分，就有值得我们记下来的地道的英语表达。


Section 2 The Legal Profession

第二节 法律职业

一、基础词汇释义

1.lawyer：律师。被州授权从事法律职业的个人。

2.attorney：律师。律师的另一种专门称谓。

3.bar examination：律师资格考试。由州所举办的一种关于法律知识的考试，这是被允许从事法律职业的先决条件。

二、重点词汇详解

1.lawyer，attorney：都是指律师。Lawyer还有一种含义，即具有法律知识的人的总称。所以lawyer和attorney的关系，就类似于work in the law和practice law的关系。Attorney是attorney at law的简称，是practice law的律师之最常用的表述。

词义辨析

律师一词主要还有以下几个说法：

counsel，counselor，advocate，associate，agent

除attorney之外，counsel也是用得最多的律师一词，区别在于attorney更多的是指speak in court的律师，而counsel除了出庭之外，更多的是指提供法律咨询的律师。其中counselor一词在英国早已废弃不用了，主要是美国和爱尔兰在用。Advocate的律师含义更多的是指辩护人的角色。Associate则是从律师在law firm里的地位来说，在law firm里不具有合伙人（partner）地位的执业律师就被称作一个law firm里的associate。由于律师和客户之间的关系在法律上实际上已是一种代理关系，因此，客户也可以称自己的律师是自己的agent。

Small quiz：

以上主要是美国的律师用法，英国的律师有自己的特殊称谓：barrister和solicitor。这是怎么回事？自己到网上或是图书馆找一下答案。

2.Juris Doctor：（美国的）法律博士，简写为J.D.。美国没有本科阶段的法学教育，因此，所有的法学院学生都是在获得了其他非法律专业的本科学位后，考入法学院修习法律的，学制为三年，毕业后获得学位即为J.D.。所以，在Case File中，Terry Jacob会在considered becoming a lawyer时想到拿到法学学位会需要seven years of college。

3.prosecutor, attorney：prosecutor指检察官。Prosecutor主要是从职能上对检察官的称谓，但是美国的检察官的正式称谓一般不是prosecutor。在国家层面上，代表国家提起诉讼的检察官是Attorney General of United State——总检察长，由美国的司法部长担任（美国的司法部长同时又是FBI的首长）。州的检察官即是州的attorney general——州总检察长。到了州下的县市一级，则就是district attorney——地区检察官。在有些州，由于jurisdiction的划分不称为district，则会有county attorney或是prosecuting attorney的称呼。所以，在美国没有叫做检察院——prosecutorate的设置，行使公诉职能的机构是public defender's office, prosecutor' office, state attorneys' offices, the U.S.Attorney's office。

4.limited liability for the acts of their partners：act，行为。Act在日常用语中用的不多。法律上所谓的行为强调something done voluntarily或是occurrence that results from a person's will being exerted on the external world。所以，act在法律上的含义指作出的行为是要有主观意志的，既不是自然事件，也不是非自愿的行动。因此，act的搭配经常构成专有的法律词汇，比如：administrative act——行政行为， bilateral/unilateral act——双务/单务行为，act in the law——法律行为，acts of god——天灾。

特别要注意的是，act的行为既可以指作为，也可以指不作为。act of omission指不作为的行为，而act or omission中，act仅指作为。

词义辨析

（1）activity：与act相比，activity的法律味要淡很多，生活中的一般行为都可以是一个activity，比如说娱乐活动，leisure activities。签订一个合同本身当然是一个activity，但到了法律上，就是一个bilateral act了。

（2）action：行为。也主要用于“法言法语”中。和act的区别在于act更为具体，而action相对抽象。

Small quiz：

action除了行为的意思之外，还有什么法律上的含义？civil action怎么翻译？

三、英语技能提高要点提示

1.the state laws regulating corporation：corporation，公司。Corporation的最初含义是指法人，用以与自然人——natural person相对应。在美国，corporation是指公司，而且是指股份公司。

词义辨析

Corporation，company和firm都有公司的意思，但是还有区别：

Company是英国英语关于公司的称谓。经常见于“有限责任公司”的场合，即limited liability company，简写为：Co., Ltd.。Company可以泛指任何企业，无论是独资的sole proprietorship，合伙的partnership，还是股份的corporation。因此，在英国要指一个合资公司，严格的说法是incorporated company。只是在今天，company越来越多用来指股份制的corporation。

Firm的本义是指商行，any business form other than a company, traditionally this term has referred to a partnership, as opposed to a company。最常见的就是law firm——律师事务所（也可以用law office）。但是在今天，firm也越来越多地含有company的意思。

由此可见，公司除了英美之间的company和corporation之分之外，如果不明确公司或企业的性质，用company泛指不会有什么错。而有的时候，company和corporation还会连用，这时候corporation很显然就是股份公司的意思，company由于含义较广，可以包括firm和corporation，到底指什么性质的企业还要仔细分析，例如：

It should include your name, home address, citizenship and the location of your company （or those of a corporation if you have formed one to sell your product）.

此处company就不能翻译成公司，否则括号里的corporation就无法翻译了。这里company用以同corporation作对比，其实就是商行的意思，相当于firm，即an unincorporated association organized for commercial purposes。

2.heads of …organizations: head，首长，首脑。某个部门或组织的负责人一般会是director，但不同的组织会有不同的对自己首长的称呼，如果不知道的话，用head来指代是一种有效的做法，特别是在作现场口译的时候。比如，如果不知道美国国会众议院院长的专有称谓是speaker of the congress，临时用head of the congress也可以，相关的用法还有head of state——国家元首，head of delegation——代表团团长。

3.the practice of law is somewhat consistent among：somewhat， 稍微，有些。从somewhat可以联系到英文中经常化使用的表示某种程度的副词或词组，比如to some degree，to some extent和rather，这几个词都可以替代somewhat在本句的用法。此可谓举一反三。

Small quiz：

Somewhat和somehow两个词look similar，意思也相近么？比较一下下面两句话：

Don't worry; we will get the work finished somehow by tomorrow morning.

The price is somewhat higher than I expected.

4.appearing in court：出庭。查一下课文中还有其他的表示出庭的用法么？——represent client in court。


Section 3 The Paralegal Profession

第三节 律师助理行业

一、基础词汇释义

1.paralegal：律师助理。即其所受培训和教育使得他（她）得以协助律师处理一些法律事务，这些法律事务在传统意义上通常是特定由律师自己来处理的。

2.legal assistant：律师助理。另一个指律师助理的术语。

3.legal technician：法律技术人员。也用来指称非律师而被授权从事有限法律业务的人员。

4.Certified Legal Assistant （CLA）：注册律师助理。即通过了由国家律师助理协会举行的一种专门的考试后的律师助理。

5.precedent：先例。之前的法院作出的相似案件的判决的例子，而相似的法律问题在后来的案例中又出现了。

6.stare decisis：遵循先例。遵照执行以决之事项，关于先例的另一术语。

7.citation：引注。一种标准的简化的解释法律引用出处的方式。

二、重点词汇详解

1.probate attorney：probate，遗嘱检验，也称作proof of will，即legal acceptance that a document, esp.a will is valid。验证遗嘱是否有效的司法程序包括搜集遗产、清偿债务、缴纳税款和向继承人分配遗产等。这些工作主要在专门的probate court或其他有管辖权的法院的监督下由遗嘱执行人或是遗产管理人进行。

2.inheritance tax returns：inheritance tax，继承税，即tax imposed on a person who inherits property from another。美国没有联邦继承税，但是有些州是征收继承税的。继承税并不是我们通常所说的遗产税——estate tax，inheritance tax不是对财产本身征税，而是对以继承或是遗赠方式获取财产的权利征税，estate tax则是对因死亡而转移的财产所征之税。

Small quiz：

Property和estate都可以指“财产”，有何区别？和“物权”有区别吗？《物权法》如何翻译成英文？是用Law of Property，还是另有其他更为贴切的翻译？

Inheritance tax returns在这里不是指退税，而是指继承税申报表。Tax return就是completed tax form with details of income, deduction and exemption, on which tax liability is calculated。

Small quiz：

有交税，就有逃税、避税、减税和免税，这些词的英文用法是什么？提示：上文的英文解释中已经出现了减税和免税的用法，再查一下非法的逃税和合法的避税的英文翻译。

3.If a case is in litigation：litigation，诉讼，即bringing a lawsuit against someone to have a dispute settled。因此，比较严谨的翻译应是“民事诉讼”。A party to a lawsuit就是litigant——诉讼人（是诉讼当事人吗？严格地说，原被告是party to a lawsuit，他们的代理律师是诉讼当事人，但算不上party to a lawsuit）。提起诉讼即为litigate。

和litigation密切相关的另一个法律术语不可不知——litigator。Litigator是指专门从事民事诉讼业务但从不appear in court的律师，尽管litigator也可以看作是litigant一词的变形，但是这种含义基本上已经不用了。专门出庭的律师就是trial lawyer。

词义辨析

诉讼可以由以下几个词表示：litigation, action, suit, proceedings。其中：

Action开始仅是common law上的诉讼，equity law上的诉讼则是suit in equity（衡平法不涉及刑事领域，主要处理合同、侵权等民事问题）。此种区别直到英国《1875年司法组织法（Judicature Act）》废除了普通法院和衡平法院对峙的局面后才消失。因此，现在action和suit可以作为同义词互换使用。Action本身可以指各种诉讼，包括criminal action和civil action，但是在今天，action越来越多地指民事诉讼，刑事诉讼一般被称作“prosecution”来以示区别。

Proceeding虽然也可以指诉讼，但强调的是诉讼的整个程序过程，包括从诉讼开始到作出判决的所有步骤，也可以指一个大的诉讼过程中的某一程序或阶段。

鉴于上述分别，一般而言：

Litigation就是泛泛地指一个诉讼，很少和其他词汇组成专门的法律术语。

Suit主要是以lawsuit的形式出现来指诉讼，由于suit本意是指衡平法上的民事诉讼，所以现在使用lawsuit的时候就是指民事诉讼，主要的用法就是bring 或是file a lawsuit against someone。

Action鉴于其本义中既有民事又有刑事诉讼的含义，所以所指范围最广，提起和诉讼相关的术语，主要都是以action和其他词搭配出现的，比如action in tort，侵权之诉；joint action，共同诉讼；class action，集团诉讼。在有关诉讼种类的术语中鲜见litigation，suit或是proceeding的身影。

Proceeding更强调诉讼的程序，所以会有proceeding in bankruptcy，破产程序；proceeding in insolvency，破产清算程序；special proceeding，特别程序；collateral proceed-ing，附带程序；administrative proceeding，行政听审程序。以上proceeding都是诉讼过程中的某个特定的程序步骤。

4.Papers may have to be filed in court or served：serve，送达，即to make legal delivery of a notice or to present a person with a notice as required by law，例如：“A copy of the pleading was served on all interested party”或是“The defendant was served with process”。名词形式为service，如：service of process，诉讼书状送达；service of summons，传票送达。

Small quiz：

此处，papers如何理解？如果翻译成“诉讼文书”对不对？Papers的种类有哪些？

5.contractor：此处指承包商，尽管contractor也有合同当事人，即合同订立人统称的意思。显然，承包商当然也是合同的当事人，但指承包商的时候，contractor就是one who contracts to do work or provide supplies for another。Contractor又分为general contractor——总承包商和sub-contractor——分包商。

6.legislation and legislature：legislation，立法机关制定的法律，立法，即laws in written form which are passed by Parliament and implemented by the courts，同时也指立法的过程，即process of making such written laws。而legislature则是立法机关，即body （such as a Parliament）which make laws。Legislature就是各国making laws in written的机关的最一般的称呼，尽管各国立法机关的名称各不相同，如美国的congress和senate，英国是parliament（其中又分为上议院House of Lords和下议院House of Commons）。各国议员的称谓也各不相同，比如，美国有congressman和senator，英国上下两院的议员都可以称为parliamentarian，而我国的人大代表则称为people's representative，但是从making written law或者用更为正式的说法legislate laws的职能来说，议员都是legislator。

Small quiz：

知道了立法、立法机关和立法的人的用法，是否能够联想到司法和行政方面？提示：judicial, judiciary分别代表什么？Administration, administrative, administrator又如何理解？

7.enacted…some type of regulation：enact，制定法律，颁布法律。Enact指to make into laws by authoritative act; to pass。Enact还指法律对某一问题作出具体规定，即of a statute to provide，比如the statute of frauds enacts that no action may be brought on certain types of contract unless the plaintiff has a signed writing to prove the agreement。

词义辨析

Enact和legislate都指making laws，但是有些许区别。Legislate就是指议会立法，而enact除了指议会本身的立法之外，还指其他机关的授权立法等。鉴于enact有pass laws的含义，汉语中常用的“颁布”一词，可以由enact表达。

相关的词汇还有：

Adopt，专门指法律通过，比如（Contact Law of PRC）adopted at the Second Session of the Ninth National People's Congress。

Promulgate，专门指公布并生效，即to put （a law）into effect by formal public announcement。

Codify，则专指法典化，编纂成法典。

8.statute, court rule, or administrative rule or regulation：法典、法院规则或行政规则或规章。

Statute指制定法，即a law passed by a legislative body; specifically, legislation enacted by any law making body, including legislatures, administrative boards, and municipal courts。在英美法中，专门用statute这个词来指立法机关制定的法律，表现为正式的法律文件，不一定是议会或是国会，在美国，联邦、州、市或县的立法机关均可制定，行政机构制定的规章也算是制定法。甚至君主制国家由君主颁布的具有法律意义的布告，也可以被认定是statute。因此，我们可以看到，statute主要是在与法院判决形成的判例或判例法相对的意义上进行使用的，强调法律出自立法机关而不是法院，形式上是正式的法律文件而不是判例。

Rule指规则、细则或准则，即a regulation governing a court's or an agency's internal procedure。因此，rule多指法律程序上的规则，比如，rule of lenity——（解释有疑问的刑事法律时对被告人有利的）从宽规则，rule of presumption——推定规则。而court rule就是那些governing practice and procedure in various courts的规则，比如Federal Rules of Criminal Procedure——美国联邦刑事审判规则，Federal Rules of Evidence——联邦证据规则以及Rules of Supreme Court——最高法院审判规则。同时，rule也有一般含义上的规范的含义，但是多用于较具体的事项。

Regulation则是指条例，即a rule or order, having legal force, usu.issued by an administrative agency。所以，部门规章就是最典型的regulation。

Small quiz：

这里面出现了和名词性的“法”有关的用法，statute，rule和regulation都和法相关，可以说都算是法规。它们有什么区别呢？具体到规范意义上的法都有哪几种说法呢？

提示：Law， Legislation， Statute， Code， Act， Decree， Regulation， Ordinance， Rule， Measure， Decision这些词是不是都有法或法规的含义， 这种排列体现了相互之间的什么关系？

9.They must be licensed and bonded：此处，license的含义不难理解，即要获得执照。但是，bond一词如何理解呢？Bond的含义主要有：a promise or an obligation，即合同义务；a written promise to pay money or do some act if certain circumstances occur or a certain time passes，即保证；a long-term, interest-bearing debt instrument issued by a corporation or governmental entity, usu.to provide for a particular financial need，即债券。

Small quiz：

Bond在这里是什么含义呢？结合上下文分析一下。提示一下，把这句话放到Google里搜一下，看看会有什么收获？以后，我们还会经常用到Google资源，这里就是一个实例，在字典的解释不能帮助我们完全理解的情形下，网络资源有时候会让人眼前一亮。但是，也要学会分辨，只有在查到多处一致的解释，并且有字典等资源佐证的情形下，才可以拿来为我所用。

10.prevailing party：胜诉当事人，也称做successful party，指在诉讼中全部或部分获胜的当事人。当事人胜诉，并非是指在诉讼各个阶段取得成功的程度，而是指在诉讼或其他程序终结时，其向对方提出的诉讼请求或答辩得到法庭的支持。因此，所谓prevail——胜诉，就是win a lawsuit or obtain the relief sought in an action，如the plaintiff prevailed in the Supreme Court。Prevail party所付出的律师费——attorney's fees可获得补偿。

11.reimbursement：在日常用语中，即指repayment，偿还。作为一个法律术语，则专指保证人有权向主债务人追偿其代为履行的债务（此时，多翻译为“追偿或追索”），也可指信用证的开证人在付款后有权从其客户处扣款。

12.the trial court awarded fees：award作为一个重点词汇，其名词形式指判决或裁决，大多数情况下特别指仲裁裁决——a final judgment from an arbitrator。作为动词形式，则是指grant by formal procedure or by judicial decree，所以如果要翻译中文判决书中经常会出现的法院判决被告支付诉讼费用等说法，即为the court awarded the litigation costs to the defendant，判决中还可常见damages awarded to the plaintiff——判决原告获得赔偿（damage此处是赔偿的意思）等说法。

三、英语技能提高要点提示

1.holds himself or herself out to be a paralegal：即present himself or herself to be a paralegal。由此可见，在较正式的法规中，也会用一些比较灵活的词语搭配。

2.contracts with：订立合同。这里contract就直接作为动词使用。Contract如果作为名词，订立合同的说法还有：enter into contract，比如，This contract is entered into by and among…and…，正式签订的合同中即经常出现这样的用法。此外，当人还可以说sign a contract，make a contract，甚至可以说strike a contract。

Small quiz：

合同订立后，自然需要履行，履约怎么说？有按合同办事的情形，当然也会有违反合同的情形，违约又怎么说？

四、重点法律知识分析

1.school desegregation case filed：segregation的本义是指act or process of separating，即分离或隔离。具体到美国司法史，则有一个特殊的含义，即种族隔离——policy of separating people on the basis of color, nationality, religion or the like。种族隔离政策在美国曾经是合法的，根据美国联邦最高法院1896年判决的Plessy v.Ferguson（163 U.S.537, 1896）一案，对少数民族采取的“隔离但平等”（separate but equal）的特殊待遇没有违法美国宪法第14条修正案的equal protection clause。 直到上世纪民权运动的兴起，美国最高法院作出了著名的Brown v.Board of Education一案（347 U.S.483, 1954），才宣布尽管分别提供给白人和有色人种的设施是相同的，但是根据种族作出的隔离待遇构成种族歧视，因为由白人强制将少数族群孤立的隔离做法，是对少数族群的一种侮辱，此种隔离违反了宪法equal protection的规定，必须废除。取消这种种族歧视的做法，则被称为desegregation——废除种族隔离，即取消将肤色作为选择入学或就业地点的条件。除了学校要取消这种隔离之外，desegregation还可以用于娱乐、商业和交通领域。Desegregation对美国特别是美国南方的少数族群影响深远。尤其是在美国南方各州，“隔离但平等”几乎成为一种固有的习惯，少数族群在就学、住所、教堂、商业、交通运输和旅馆等方面均受到歧视——黑人吃饭必须要在黑人专属的地方，甚至是厕所也被分为男厕、女厕和有色人种如厕的三种厕所。美国北部对有色人种的歧视较少，但是因为“隔离但平等”原则的存在，即使在北方，许多著名黑人音乐家依然不能在其表演的宾馆中住宿。所以，Brown案在美国被认为是最重要的美国最高法院判决之一，其影响力不亚于创制了司法审查权的Marbury v.Madison（5 U.S.137, 1803）一案。

因此，file a school desegregation case即是提起废除在学校实行种族隔离的诉讼，鉴于Brown一案的先例，此种诉讼一般会以学校的隔离的做法违宪告终。

2.United States Code：Code是指“法典”，即a complete system of positive law, carefully arranged and officially promulgated; a systematic collection or revision of laws, rules, or regulations, e.g.the Uniform Commercial Code; Strictly, a code is a compilation not just of existing statutes, but also of much of the unwritten law on a subject, which is newly enacted as a complete system of law.A code is composed partly of such materials as might be at hand—from statutes, cases, and from customs—supplemented by amendments, alterations and additions as are deemed by the codifiers necessary to harmonize and perfect the existing system。在英美法中是指对既存制定法的一种编纂，是法的系统性汇编，对某一主题的法律，比如刑事法律、商事法律的全部内容，包括制定法和判例法进行修订，使其原则和规则的表述更加清晰和简洁。在编纂过程中，为了更好地完善法律体系，不成文的惯例也可以被吸收进法典中。

因此顾名思义，United States Code就是《美国法典》，简称为USC，所有美国联邦法律的汇编。1926年之前，所有的联邦法都收录在《1875年修订制定法》（Revised Statutes of 1875）及其后出版的24卷《制定法大全》（Statutes at Large）中。1925年，美国国会两院任命一个特别委员会，在其主持下制定《美国法典》，1926年首次颁布，将所有有效力的联邦法律编纂其中。《美国法典》每6年修订一次，以保持与当前情况相适应。《美国法典》分成50卷（chapter），每一卷就是一个主题事项，把所有有关此事项的联邦制定法（statute）收录进去。因此，同一类型的法律基本上都会在一卷中，比如，所有有关贸易的联邦法，如关税、反倾销等都被编入Chapter 19—trade中。虽然美国联邦法有自己单独的名称，但是出处大部分都是USC，19 § USC，1676 I （i），19即代表19卷，USC后面的数字则代表具体的section及其下的条款。与《1875年修订制定法》不同的是，《美国法典》从未被作为一个整体提交给国会，要求国会以立法程序通过，相反，国会设立了一个法律修订处（Office of Law Revision Counsel），由其对《美国法典》每卷进行修订。

这里有一个问题不可不察，英美法和大陆法现在虽然都有法典，但是对法典的理解却不尽相同。德国等大陆法系国家认为，法典是“一套体系，具有建立于某些共同原则之上的统一的概念，而其精确性正来自这种统一性。它能够调整所有的可能出现的情况，包括那些从未出现过的情况。在这个意义上说，它是完美无缺的”。即所谓法典化，并非关于某类事项的具体法律的整理，而是特指“贯穿全体的总则法规”。而上文的分析表明，在英美法系里，法典则是法律、规则和规章的系统收集、总结或者修改，是私人或者官方按照特定主题将现行有效的法律予以归类整理和系统化，即法典是指将各种法规予以归类、系统化，编纂成法典。

讲到这里，也许有同学会提出这样一个疑问：在美国通过的法律一般都怎么称呼呢？是用code（如Model Penal Code，Uniform Commercial Code），用statute，还是用law，大家所熟悉的《民权法案》（Civil Rights Act of 1964），用的可是act（act和statute在这里是同义词，美国的制定法的名称除了比较全面的法律编纂用code，大部分都是用act，比如The Judiciary Act of 1789）。按理说，法律这个词不是law么，为什么制定法不直接用某某Law来命名呢？这个小小的疑问能引出大问题。Law这个词所涵盖的范围可不是某一部法规或是法典所能涵盖的，law是指the regime that orders human activities and relations through systematic application of politically organized society or through social pressure, backed by force in such a society, the legal system。因此，Law是指人类社会的法律规范的一个总称，用它来命名某部法律可是大材小用了。即使这么说，也小看了law，law还有一个更为深刻的含义——规律，比如我们说自然规律，英文里面的表达方法就是law of nature，而在法哲学上，这个law of nature就是那个高于我们所有人定法的“自然法”。所以，law是高高在上的，其他的那些act也好，statute或是code也好，都要在它的规律下运作，当然不能用它来命名某一部法律了。所以，我们会理解西方的“法治”用的那个词就是rule of law。反观中国的法律文化里，法这个词好像没有这么高的地位。日常生活中，我们随处可见法，比如方法、办法、魔法等等，从遣词造句这个角度上看，这些法和民法、刑法没有什么构词法上的区别，都是某种达到目的的“手段或是工具”，所以，中国过去先秦法家的“法治”如果翻译过来，就应该是“rule by law”了。

五、案例解析

Missouri v.Jenkins

491U.S.274 （1989）

ABOUT CASE LAW IN GENERAL

在分析这个案子之前，我们先谈一下语言问题。一般都感觉英美法院的判决（legal opinion）绝对难懂，不仅仅是连篇累牍，更要命的是法官们个个满腹经纶，遣词造句也是精挑细选（其实这太可以理解了，英美可是法官造法，具体说就是通过判例来“制定”法律，在写判决的时候当然要用词严谨，就如同大陆法国家制定法典不也是千锤百炼么？否则，判词写得不好，岂不是显得法官“档次不高”，怎能让人相信他们造的法是好的呢？）从这个案子开始，我们就切身体会一下判例的语言风格，是不是一定像我们想象的那样挠头。不可否认，许多经典案子的语言已臻化境，但是毕竟年代久远读起来确实费劲，在第二次世界大战后的许多案子里，已经难见此种拗口的判词了，大部分都比较容易理解。我们不妨从这些判词里学一些语言技巧，这可是最为地道的法律英语了。其实真正要学的倒不是terms，而是在法律环境中如何运用语言。此外，从现在开始，脑子里就要绷紧一根弦，要在好好咀嚼语言的时候，仔细体会判决中法官具体分析问题时的思路。法律是讲理的，而这个理就是法官讲出来的，跟上了法官的思路，就潜移默化地理解了英美判例法的精髓。千里之行，始于足下，让我们就从现在开始，从琢磨语言开始攻克读判例这个堡垒吧。本案的核心问题就是为Paralegal们正名——如果他们和律师一起为客户提供了服务，是因此就把他们的劳务一起打包在律师费里，还是在计算的时候要按照单独的paralegal市场价格再算上一笔。如是前者的话，paralegal就只能是给律师打工的；要是后者的话，他们就有了独立的身份和地位。作为初审输了一方的Missouri认为（他们要负担败诉的费用，包括对方的律师费，所以才要斤斤计较），不能按照paralegal们的市场价格付费，因为它们是律师雇用的，所以他们的报酬应该全部算在律师费里，就按照paralegal所做工作的实际成本计算（Missouri agrees that compensation for the cost of these personnel should be included in the fee award, it suggests that an hourly rate of $15…would be appropriate, rather than the market rates of $35 to $50.），否则就是让律师们发了不义之财（windfall）。因此，他们才一步步上诉到美国联邦最高法院，要求最高法院判决初审法院为paralegal单独按照市场价格计费的方法是错误的。这个案子虽然不大，但是事关paralegal的法律地位，说得深一点事关整个法律职业的体系结构，因此最高法院不得不慎重行事。

最高法院为了以理服人，上来就搬出了一部制定法的规定（用意明显，之所以以后要作如下判决，绝不是随意为之，而是有依据的，我们只不过是借此案澄清一下法典的具体含义而已）：We begin with the statutory language, which provides simply for “a reasonable attorney's fee as part of the costs.” 42 U.S.C.§ 1988。法典具体如何规定，在此我们不必细究，关键是看最高法院如何论证“reasonable attorney's fee”应当作何解释，特别是牵扯到paralegal的时候，怎么算才是reasonable。

最高法院首先肯定了paralegal的工作和律师一样是要给报酬的，但是怎么算是问题的要害（［T］he “reasonable attorney's fee” provided for by statute should compensate the work of paralegals, as well as that of attorneys.The more difficult question is how the work of paralegals is to be valuated in calculating the overall attorney's fee.）。最高法院的法官们的态度倒也鲜明：一切按市场规律办。如果市场上通常的做法是paralegal的报酬和律师的报酬单独计算，那就各算各的，否则就是漫天要价了（［I］f the prevailing practice in a given community were to bill paralegal time separately at market rates, fees awarded the attorney at market rates for attorney time would not be fully compensatory if the court refused to compensate hours billed by paralegals or did so only at “cost.” Similarly, the fee awarded would be too high if the court accepted separate billing for paralegal hours in a market where that was not the custom.）。而通行的方法是各算各的，因此不言而喻，Missouri的请求是不被支持的。

行文至此，最高法院还具体点评了一下关于paralegal和律师各算各的是否真的是让律师们发了不义之财呢？最高法院的态度很清楚，绝不是如此。道理很简单，律所里的那些不是合伙人的律师（associate attorney）的费用单独计算，他们和律所合伙人之间的关系就如同律师雇用paralegal一样，既然没人认为合伙人在因此发横财，就不能指责paralegal了（Neither petitioners nor anyone else, to our knowledge, has ever suggested that the hourly rate applied to the work of an associate attorney in a law firm creates a windfall for the firm's partners or is otherwise improper under § 1988…If the fees are consistent with market rates and practices, the “windfall” argument has no more force with regard to paralegals than it does for associates.）。不仅如此，最高法院还指出，Missouri的做法有点“歧视”：他向自己的律师付费的时候就是按照市场价格给为自己的律师工作的paralegal计算报酬，为何反过来就不付给对方呢？

至此，最高法院的态度已经很明了，那就是要按市场价格单独向paralegal付费。仅仅是这个态度还不够，这个案子的经典之处在于最高法院彻底给paralegal的地位一个最终的肯定：paralegal费用低，效率高（cost-effective），能够降低民权案件的诉讼成本，促进实施民权法案（别忘了这个案子一开始是一个school desegregation的civil right案子，其他的问题双方没有异议，只是在paralegal的费用上出现了分歧），何乐而不为？

虽然最高法院不否认42 U.S.C.§ 1988没有要求一成不变地（invariable）对paralegal单独按市场价格计费，但是鉴于这已经是约定俗成了，连Missouri自己都承认，加上还有上述的好处，就一定要给这种做法一个合法的地位，给paralegal一个空间，所以，判决自然是维持初审法院的判决：按照市场价格给paralegal计费。这就算是最终确立了这一原则（这可是最高法院的案子，此判决已经作出，就意味着全美国都要接受），以后此问题都照此办理。

从上述分析可以看出，案例并不见得特别难懂，关键是一步一步找出法官的思路，看看这么多话里哪些是要紧的核心观点，把这些话挑出来，理解了，就能搞懂案子。

除此之外，这个案子的判决里，还有几个会经常在法律语境中用到的词组，需要我们注意一下：

1.hereinafter collectively “paralegals”：经常出现在合同等法律文件中，如：Individual Shareholders are hereinafter collectively referred to as the “Parties” and individually as a “Party”。

2.billing paralegals' hours at market rates：bill此处由名词活用为动词，指开账单。

3.take into account，take account of：相当于take into consideration，此处出现了这两个词组的两句话靠得很近，因此为了避免重复，就用了这两种形式上有所区别的说法。避免重复也是英文中常用的技巧，所以有时候多掌握几个同义词或是近义词也是大有裨益的。

4.in line with those ［rates］：in line with，符合。

Small quiz：

刚刚讲过需要掌握一定的同义词或是词组，“符合”是一个经常在法律语言中出现的词，能够找到一些同义的其他表达方式吗？


Section 4 Legal Support Staff

第四节 律师事务所中的辅助人员

一、基础词汇释义

1.law clerk：律师助理，是指称在律师事务所实习或工作的在校法学学生的术语。

2.legal memorandum：法律备忘录。一种非正式的办公室间的往来文件，一般是用来记录法律研究和法律分析结果以便于交流。

二、重点词汇详解

1.Code of Federal Regulations （C.F.R.）：《联邦法规汇编》，指对每日在《联邦登记》（Federal Register）上刊载的行政机关制定的行政法规，以及先前公布现在仍有效的行政法规的年度汇编。汇编分为50篇（title），每一篇为一大类，每年至少修订一次。在美国，联邦行政机关的法规和其他法律文件进行公开的方式就是在《联邦登记》上刊载。《联邦登记》涵盖了十分广泛的政府活动，每周一至周五出版。其最重要的功能之一就是公开行政机关拟议的变革，如规章、法规或标准等，从而便于公民、团体参加讨论，提出书面意见和数据，有时也可进行口头辩论。最终通过的法规就集中刊载于《联邦法规汇编》。

29C.F.R.541.1（d），29即指《联邦法规汇编》的title 29，541即section 541，541.1（d）中1.（d）即section其下的条款。

2.discretionary powers: 自由裁量权，即公务人员根据授权法的规定，在特定的环境下根据自己的判断和良心执行公务，不受任何人干涉或控制的权力或权利。法官或是行政官员根据这种自由裁量权所作出的行为，就是discretionary act。Discretion除了自由载量权这一含义外，在侵权法和刑法上还有一个特殊含义，即判断能力或辨别能力，指capacity to distinguish between right and wrong, sufficient to make a person responsible for his or her own actions。

三、英语技能提高要点提示

1.scheduling appointments… and calendaring court appearances：schedule，calendar都是名词，但是此处活用为动词，这种现象在英文中比比皆是，甚至可以大胆地说，几乎所有的名词（人名、地名等专有地名除外）都可以当做动词来活用。看一看本课中有多少这种用法？比如，indexing and organizing all of them。除了这种主动形式，还会有被动形式，salaried employees是不是也是这种用法？common rate at which paralegal time was billed to clients算不算？

2.realm of paralegal work…areas of the law：realm和area都是指在某个方面、某个领域，课文中紧接着的几句话中分别使用了这两个词就是为了避免重复，这也提醒我们，语言要活，就要有几个同义词备用，特别是像area这样常用的词，多学几个同义词可以有备无患。还有一个功效，就是很多常用词的近义词更加生动，realm的本意是王国，引申为领域，不就很能说明问题么？

Small quiz：

说了这么多，就以area为例，能够想到哪几个近义的词也可以用作替代？提示：regime，field，dimension可以吗？


Section 5 Court Personnel

第五节 法院中的法律从业人员

一、基础词汇释义

1.judge：法官，即主持法院审理的人。

2.quasi-judicial officers：准司法官员，即非法官但是履行有限司法功能的人，包括州长、行政长官委员以及公断人。

3.court clerk：法庭助理，是法院的雇员，其主要职能是协助法院和法官归类文件，标注保全证据,检查呈送给法官的文件以及处理其他的相类似的事务。

4.court reporter：法庭记录员，即以电子或速记的方式记录庭审期间证据的人。法院书记员要提交庭审笔录。

5.bailiff：法庭事务官，即负责法官安全和法庭秩序的人员，有时也被称为“法庭代表”或者“法庭维护人”。

二、重点词汇详解

1.trial courts, appellate courts, and the Supreme Court：美国法院实行的是三级体制（three tiered），无论是联邦还是大多数州，法院体系中都会包括初审法院——trial court，上诉法院——appellate court，最高法院——supreme court。

Small quiz：

第一，trial court可以翻译成“审判法院”吗？如果翻译成“事实审法院”对不对？

第二，美国的court system是三级，中国法院共分为几级？法院的级别和审级是重合的么？中国是二审终审，美国呢？审级这个词如何表达？

2.magistrates, commissioners,and referees：magistrate，治安法官、基层司法官员，即a judicial officer with strictly limited jurisdiction and authority, often on the local level and often restricted to criminal cases。在美国，许多州的司法系统中均具有magistrate，其权限由制定法规定，管辖范围一般以其任职所在的县为限，其产生方式有的州为选举，有的州为任命，通常可以对机动车违章案件或破坏治安的案件进行听审，签发逮捕令、搜查令，决定是否准予保释，主持刑事案件的预审，处理小额民事案件等。联邦也有U.S.Magistrate，其设置是根据《美国司法官法》（United States Magistrate Act）的规定，由联邦地区法院（Federal District Court）的法官任命的基层司法官员，取代了原来的美国司法专员（U.S.commissioners），可以行使联邦法官的某些但不是全部权力。在某些州，magistrate被称作commissioner或是referee。但是，commissioner's court可并不是commissioner或是magistrate所在的法院，而是指“专员法院”，是某些州设立的对county affairs有管辖权的法院，更多履行的是行政而非司法机构的职能。治安法官所在的法院是Magistrate's Court。

3.U.S.marshal： 美国执行官，经任命在任何一个联邦司法区任职的行政官员，负责执行联邦法院签发的传票（process），履行其他类似于行政司法官（sheriff）所具有的职责。

4.peace officer： 治安官，也称为office of the peace，或conservator of the peace，是指被任命负责维持公共安定和公共秩序的文职官员（civil officer），如行政司法官（sheriff）、警官（police officer）。有时候，peace officer也可能包括审理刑事案件的法官或为特定目的被任命为治安官的其他官员，如市长。

词义辨析

Marshal，bailiff和sheriff都是表示和法庭有关系但又不是法官的官员，它们之间的联系和区别如下：

Marshal在英国本来是指巡回法院的秘书或是助理。而在美国，有两种职责不同的司法官员都被称为marshal，一种就是和sheriff职责类似的marshal，只不过在不同的州称呼会有所不同（在联邦框架内的就是U.S.Marshal），另一种marshal就是法警，负责法庭安全，执行法庭令状，履行其他法庭事务。

Bailiff一词源于英国一种古老的职位，本意是“百户长”，后来慢慢指在庄园内负责管理的人，也用来指在某些市镇的首席行政司法官和王室城堡的官家。总之，这个词的原意就是官家、保护者和在特定地区执行法律的人。现在，在英国bailiff多是一种领薪的法庭事务官，负责送达文书、召集陪审团、征收罚金、执行拘捕和判决等。他们一般每年都要与郡长——sheriff签订保约，保证正当履行职责，郡长对他们的行为后果负责，因此又称为保约法庭事务官——bound-bailiff。而在美国，bailiff就是指法庭事务官，职责和作为法警含义的marshal差不多。

Sheriff一词本义是指英国的“郡长”，sheriff在英国的职责和法律有关的主要是执行高等法院以及刑事法院的判决以及负责收缴应充公的保证金等。Sheriff一词到了美国，则是指县里的行政司法官，一般为民选官员，可以任命自己的助理。Sheriff和自己的助理有权在刑事案件中行使警察权，以及送达传票，执行判决、出售及扣留法庭判决应出售和扣留的物品。

因此，这几个词的区别首先就在于是在美国语境还是英国语境下使用，含义会有很大的不同；其次，marshal和sheriff在美国的职权大一些，有司法功能，还会有一定的警察权，负责刑事案件的调查和维持治安（如果留心，会发现美国西部影视片中小镇上的警长一般都被称为sheriff或是marshal），区别主要不是职能而是称呼上的，有些地区把这种官员叫做marshal，有些地区叫做sheriff；最后， 法警的职责和作为司法官的marshal或是sheriff显然不同，bailiff在美国就是专门指法警，当然不同法院对法警的称谓有所不同，也有把法警称为sheriff的。


Section 6 Agency Personnel

第六节 政府机构中的法律从业人员

一、基础词汇释义

administrative hearing：行政听证，即指在一个行政机构认定个人和机构之间的争议之前举行的听证。

二、重点词汇详解

1.file articles of incorporation with the secretary of state's office：articles of incorporation，公司章程，也称为articles of association或bylaws，指a governing document that sets forth the basic terms of a corporation's existence, including the number and classes of shares and the purposes and duration of the corporation。在美国的大多数州，须将articles of incorporation向州务卿——secretary of state's office提出申请，以此作为公司成立的程序之一。在某些州，articles of incorporation直接被看作是公司的执照，从而使公司得到正式承认。而在其他州，政府则可能在批准公司章程以及其他必需文件后再行颁发公司执照。州务卿（一般称作 secretary of state）是州政府中负责各种日常事务的官员。除了负责公司注册的上述职能外，还负责在州长签发的法令、文件上加盖州政府的印章、批准州政府的行政措施、依法提交法律议案、保存公共档案等。州务卿在某些州由选举产生，在其他州则由州长任命。特别需要注意的是，如果是大写的Secretary of State，则是指联邦政府的国务卿，即在美国国务院——State Department中负责领导内阁成员和处理外交事务的重要阁僚。

2.Securities and Exchange Commission：证券与交易委员会，是由国会建立的负责保护证券投资者利益的联邦政府管理机构。该委员会适用《1933年证券法》（Security Act of 1933）、《1934年证券法》（Security Act of 1934）、《信托凭单法》（Trust Indenture Act）、《投资顾问法》（Investment Advisor Act）和《公用事业控股公司法》（Public Utility Holding Company Act）。职能主要包括使发行证券的公司作出有关证券品质的充分批露、禁止内幕交易等。


Section 7 Professional Organizations

第七节 职业组织

基础词汇释义

1.fiduciary relationship：信托关系，是一种特殊的、代理人与当事人之间的信托和信任关系。

2.disbarment：取消律师执业资格，即取消律师在某个州进行律师执业资格的措施。


Section 8 Ethical Responsibilities

第八节 职业道德

一、基础词汇释义

1.trust account：信托账户，是一种特殊的由一个律师所持有的银行账户，这个账户中的资金属于客户所有。

2.escrow account：代管账户，是信托账户的一种，当某种条件发生以前资金仍存于该账户中。

3.commingling：混合，指客户的资金和律师的商业或个人资金发生了混合。

二、重点词汇详解

1.penalty and punishment：这两个词都有惩罚的含义，但是有些许不同。Penalty指punishment imposed on a wrongdoer, usu.in the form of imprisonment or fine, esp., a sum of money exacted as a punishment for either a wrong to the state or a civil wrong；而punishment则指a sanction—such as a fine, confinement, or loss of property, right or privilege—assessed against a person who has violated the law，所有的这些惩罚都可以看成是treatment of someone as a way of making him suffer for a crime。因此，penalty所指的惩罚的覆盖面要广，广义指人身的或金钱的、民事的或刑事的各种处罚，而狭义则专门指金钱的处罚，特别是应该作为而不作为或者应该不作为而作为的时候强令行为人支付一定数额的罚款，比如，保证人未履行保证义务应缴纳罚款，就是penalty，合同约定的违约金之罚也是penalty。而punishment则是指对犯罪人的刑事惩罚。有鉴于此，penalty一般应该翻译成处罚或是惩罚，在有前后文明确指示的情况下，也可以直接翻译成罚金或违约金，而punishment则就是主要指刑罚。虽然这两个词有上述区别，但在一个语境下却是指同一种刑罚——死刑：death penalty和capital punishment。

Small quiz：

在解释punishment一词的时候，出现了sanction一词，这个词也含有惩罚和制裁的含义，比较一下它和penalty及punishment的不同。

2.a breach of …duty：breach的基本含义是failure to obey the law or to carry out the terms of an agreement，即违法或违约。Breach一词在不同的上下文中有不同的含义，可以指违反法律（如breach of peace，破坏治安罪），侵害他人权利（如breach of close，非法或未经允许侵入他人地界）或不履行自己的义务或职责（如breach of confidence，负有保守商业秘密义务的人泄露商业秘密）。现在多用于违约——breach of contract。

3.a party that you wish to sue：sue指to take someone to court or to start legal proceedings against someone to get compensation for a wrong，即对他人提起民事诉讼。

Small quiz：

1.提起刑事诉讼是否也可以用sue这个词？

2.无论是提起民事和还是刑事诉讼，都算是起诉，除此之外，还有上诉和申诉，都如何翻译？

4.settles an automobile accident case：此处settle指和解，即reach an agreement ending a dispute or lawsuit。常用的词组是compromise and settlement，即和解协议。

5.the proceeds of this check：proceeds，收入，收益，即the amount of money received from a sale或者是the value of land, goods or investments when converted into money。比如，net proceeds，净收入；proceeds and avails of insurance，保险收益。特别注意proceeds和proceeding——诉讼程序之间形似而意义不同。

Small quiz：

Income，proceeds和profit都有money received的含义，具体有什么不同？

6.use due diligence in handling any case they accept：diligence，法律上的注意和谨慎，即care, caution, the attention and care required from a person in a given situation。它强调的是特定情况下对某人所要求的注意义务，与疏忽——negligence相对。Due diligence就是指那些seeks to satisfy a legal requirement or to discharge an obligation的人所负有的适当的注意义务。

7.signing pleadings for court filings：pleadings指诉讼文件，即formal document in which a party to a legal proceeding （esp.a civil lawsuit）sets forth or responds to allegations claims, denials or defense.根据美国《联邦民事诉讼程序规则》（Federal Rules of Civil Procedure）的规定，这些诉讼当事人向法院提交的书面文件，主要有起诉状（complaint），答辩状（answer），反诉答辩状（reply to a counterclaim），第三方起诉状（third party complaint），在这些诉讼文件中当事人提出诉讼请求，陈述诉讼理由或者进行答辩。而court filings即指filing with court，向法庭提交诉讼文件。如《联邦民事诉讼规则》（Federal Rules of Civil Procedure）规定，在原告起诉之后，凡要求向当事人送达的所有文书都要在送达前或送达后的一段合理时间内提交给法庭。

三、案例解析

Phoenix Founders, Inc.v.McClellan

887S.W.2d 831, 38 Tex.Sup.J.12 （1994）

本案需要解决的问题是律师职业道德的“利益冲突问题”（conflict of interest）。对于一个正在进行中的诉讼而言，如果代理某方当事人的律所雇用了一个paralegal，他曾经以paralegal的身份为对方当事人就这个案子开展了工作，在这种情况下，是否存在利益冲突，是否因为雇用了一个曾经为对方当事人工作过的paralegal而使得律所不能再做这个案子（be disqualified from ongoing litigation）呢？

法院首先明确了判定的标准，但是这个标准适用于律师而不是paralegal：如果律师现在所代理的客户利益和以前客户的利益有冲突的话，只要在还没有最终判决的未决诉讼（pending litigation）中的事项与以前的诉讼中的事实有实质性联系（substantially related），律师就不能再代理这个案子了。注意，这个标准的引用体现了英美普通法最基本的一个原则：遵循先例，这个标准是在本案之前的NCNB Texas Nat'l Bank v.Coker, 765 S.W.2d 398, 399-400 （Tex.1989）一案所确立的。紧接着，法院又引申出，这个标准的设立是因为法院认为，由于曾经为对立方的客户工作过，客户的秘密已经由律师们掌握了，这显然使律师处于一个不公平的有利地位，所以需要禁止。显然，虽然有了标准，但这个标准在很大程度上是模糊的，因为什么是实质性联系，实在是没有一个固定的范围（仔细想一下，上一个案子中的reasonable attorney's fee也是如此，到底如何reasonable，还是要具体情况具体分析，即要看当时的市场做法来确定paralegal的付费标准；可以预测，本案也要根据法院对现实的理解，结合案情来分析substantial如何认定，指望法院给一个放之四海皆为准的规矩是办不到的，从这一点也可以看出英美普通法中法官的作用有多大，判例的作用有多大：只有判例才可以告诉我们抽象的原则，包括制定法上的概括性叙述在司法中如何解释）。

紧接着，我们不难想象法官下面就要论证律师的标准是否适用于paralegal。法院的观点是不适用。法院指出，之所以要对律师有所限制，是因为律师的工作天然地使他们知道了客户的秘密，如果转过头来为客户的对立面工作，自然不行。但是paralegal的工作却接触不到客户秘密（We disagree, however, with the argument that paralegals should be conclusively presumed to share confidential information with members of their firms.）。只要paralegal是在律师的监督下工作的，那个律师在遵循职业道德基础上保证paralegal的工作也符合律师职业道德，这个paralegal就可以为对立的客户服务。这种观点不仅在美国的州实践中（The Texas Committee on Professional Ethics has concluded that the Rules do not require disqualification of the new law firm, provided that the supervising lawyer at that firm complies with the Rules so as to ensure that the nonlawyer's conduct is compatible with the professional obligations of a lawyer），在美国律师协会的观点中也得到了印证（American Bar Association's Committee on Professional Ethics …concluded that the new firm need not be disqualified as long as the firm and the paralegal strictly adhere to the screening process set forth in the opinion, and as long as the paralegal does not reveal any information relating to the former employer's clients to any person in the employing firm.）。

法院上述观点实际上是在说paralegal和律师的标准不一样，律师受到限制的情况不适用于paralegal。但是，既然要把律师和paralegal区别对待，总也要为后者设定一个标准吧，毕竟美国律师协会也指出：是要减少对paralegal的限制，但最起码要保证不损害客户利益（any restrictions on the nonlawyer's employment should be held to the minimum necessary to protect confidentiality of client information.）。为此，法院设立了一个标准：has taken measures sufficient to reduce the potential for misuse of confidences to an acceptable level。但是这个标准还是很模糊，按照法院的观点，需要考虑的有：

（1）不得泄露以前客户的信息；（2）同一个事宜，如果曾经为前任客户处理过，就不能再在新的律所里为和前任客户对立的新客户处理；（3）在没有前任客户同意的情况下，律所还要采取“reasonable step”保证paralegal不再做与处理前任客户事宜有任何联系的事务。以上算是几个基本原则，法院还特别强调了在前任客户不同意的情况下，如果paralegal已经透露了前任客户的信息，如果律师对他们的监督无效，或者他们不得不做一些和处理前任客户事宜相关的事务，律所必须回避。

为了进一步明确本案如何具体适用这些标准，法院特意指出，本案发回给初审法院重审时，需要考虑的本案的具体情形，在此不一一列举。我们想要说的是，读案子要把握法院的思路：

首先，找出争议中需要解决的问题：本案的争议问题就是paralegal是否也和律师一样，如果曾经服务的前任客户在同一个案子中成为现任客户的对立方，雇用他们的律所是否就应回避。

其次，对这个问题进行分析，指出解决问题的方法，解决的方法就是针对争议问题所创制出的法律原则，就是法官造的法：本案所设立的原则，是paralegal只要没有泄露前任客户信息，律所就不必回避。

Small quiz：

本案的案情比较特殊，真是无巧不成书，paralegal的前任客户和现任客户打起了官司，而且就是为这同样一个案子，paralegal恰好给两任客户都提供过服务，如果把事情变得简单一点，他虽然为前任客户服务过，现任客户也和前任客户打官司，但是这个官司和他在前任客户那里处理的事务没有任何关系，这个时候该怎么办？


第二章　美国法律体系（The American Legal System）

重点词汇详解

1.plea bargain：辩诉交易。辩诉交易是一个美国法中极为有特色的制度。但是，具体如何进行解释呢？Plea bargain is a negotiated “agreement” between a prosecutor and a criminal defendant whereby the defendant pleads guilty to a lesser offense or to one of multiple charges in exchange for some concession by the prosecutor, usually, a lighter sentence or a dismissal of other charges.The agreement will be enforced after the approval of the court.In 1960s, the U.S.Supreme Court held it constitutional.

因此，进行辩诉交易的前提为被告认罪——plead guilty。何谓认罪，如何用简单明了的语言（plain English）来描述认罪的含义？实际上，认罪或不认罪（plead guilty or not guilty）可以用如下的语言表示：（defendant）to say at the beginning of a trial that he did or did not commit the crime of which he is accused.

2.sue：起诉，即to institute a lawsuit against another party。例如：He is suing the company for $5 000 compensation。

Small quiz：

提起诉讼有民事和刑事之分，是否有不同的英文表述方式？具体都是什么？

小贴士：

法律英语很难学吧？很多人对法律英语有些“谈虎变色”。确实，法律英语并不算简单。在全民学习英语的氛围下，相对简单的“非法律”的daily英语依然是很多人升学和升职的拦路虎，何况是professional的法律英语。其实，法律英语也不难。抛开那些相对生僻的专业词汇来说，美国大学法学院使用的教材语言都是简单、清晰和明了的，绝对不是我们想象的那样长句连篇，云山雾罩。当然，美国的case确实难读，越是有名的大法官在越是有名的案件中所写下的判决——opinion越是难读，否则，就不是著名的某法官判的著名的某案件了；年代越是久远的案子，更是难读，谁让那个时候的英语还不是现在这么“现代化”呢。但是，在老师的讲解下，通过充分的预习和课堂讨论，搞定case也是可行的！不过，我们学习法律英语可不仅仅是为了阅读，还要学会应用，无非就是口头表达和书面表达，是要照搬书上的那些语言吗？不一定。美国人也不喜欢拗口的英语，还专门有美国学者写了一本书，书名就叫“Legal Writing in Plain English”。我们在学习法律英语的时候，脑子里也应该有这么一根弦，尽量用自己能够掌握的词汇，表达一个法律概念和描述自己的观点。怎么能够做到？前提是通过阅读和学习，真正理解法律概念（这恰恰是编写这本教材和开设这么课程的目的，这是老师的分内事），然后，再转化成自己的语言（这就要看学生的积极性了，课堂上绝对不能只是老师的独角戏，要最大限度地调动学生表达的积极性，用简单的英语说清楚自己的观点）。久而久之，就会形成流利的法律英语的表达。这一招要是练成了，对自己的写作和口语都会带来极大的帮助。上文所说的plead guilty不就是一个很好的例子么。


Section 1 Introduction

第一节 导论

一、重点词汇详解

different branches of our government：government，指政府，即organization which administrate a country。但是，government不是狭义地指行政部门，按照西方三权分立的观点，是指整个统治机构的立法、行政和司法机关，因此才会有different branches of our government的说法。

Small quiz：

在下面这两句话中，government也是指政府么？如何翻译才会更为贴切？

（1）The United States has the oldest written constitution and the oldest practice of self-government.

（2）The day-to-day business of government is delegated by the people to the public officials.

此外，republic government和democratic government如何翻译才会更为符合英文的原意？

二、英语技能提高要点提示

1.make an … observation about：此处指观察，研究。而make observation on则是指发表意见：He made some valuable observation on the work，他对工作发表了有价值的意见。

2.have a mechanism for：在英文中，表示制度、体系的词，除了system，较常用的就是这个mechanism了。

Small quiz：

除了system和mechanism之外，还能想到什么词语可以表示系统、体制的含义？

3.real-life… situations：real-life，现实的，实在的。类似的用法还有real time。此外，situation在英文中还可以表示遇到了些麻烦事，例如：Tom has a situation，可以表示汤姆碰到了麻烦。

小贴士：

英文学习的捷径在哪里？如果有的话，就是勤快一点，只要看到好的句子和词组，就能够拿来主义地为我所用。再退一步说，如果没有时间看英文书或是英文报纸，那么既然英语课不得不上，在教材中所碰到的这些好句子和好词组当然都要记住了。我们不妨做个试验，看看在教材中可以挑到多少值得我们记住的语言要点，如果这些用法我们都掌握了，能够用到自己的作文中，我们的英文就不会没有一个progress。学习的目的之一就是要学以致用，而法律英语在语言方面的为我所用，就是要能够把阅读到的好的词汇、词组包括好的句子融会贯通，变成自己的语言储备。在课文的这一部分，就有值得我们记下来的地道的英语表达。


Section 2 Federalism—The Relationship Between Federal and State Government

第二节 联邦制：联邦政府和州政府之间的关系

一、基础词汇释义

1.Federalism：联邦制，即通过联邦和州政府共同进行统治的政府形式。

2.Preemption：联邦法优先原则。这一原则是指在某些领域只有联邦政府享有立法权。

3.ex post facto：有溯及力。溯及既往的效力，指法律具有对行为发生时不被认为是犯罪的行为追究刑事责任的效力。

4.jurisdiction：管辖权，即在特定情形下作为的权力或职权；法院审理案件并作出判决的权力。

5.exclusive jurisdiction：专属管辖权，即法院在特定情形下具有专属的、排他的管辖权。

6.concurrent jurisdiction：共同管辖权，即在某种情形下一个以上的法院对同一案件具有管辖权。

7.Supremacy Clause：最高效力条款。美国宪法中的这一条款确立了美国宪法和联邦法律是美国最高效力的法律。

二、英语技能提高要点提示

1.derive their power from：derive…from…，获得，源自。

2.provide for the common defense：此处，provide for表示“提供”，但是，在法律英语中provide for还表示“（某法）规定……”是，在本课中找一下，是否出现了这种用法？

3.conflict with：同义的名词形式是“be in conflict with”。

4.act that was committed：commit，就是实施。

5.impose an individual income tax on its citizens：对公民征收个人所得税。

6.formulate their own procedural rules：制定法律，制定规则，最简单的表示就是make laws/rules，此处提示我们还可以用formulate。

Small quiz：

除了formulate之外，是否还能有其他的表示制定法律的用法？

7.those rights are specifically spelled out in the Bill of Rights：spell out，清楚地说明。

Small quiz：

除了spell out，本课中还有别的表示同样含义的英文表述方式么？也是一个由“out”组成的词组吗？

8.take away a right：就是deprive sb of a right，这提示我们，即使是在法律英语中，也不一定都是所谓的big word，简单的词语一样可以写出plain legal English。

Small quiz：

本课中出现了几种表示“部分的”这样一个含义的英文表示方法，把他们找出来，仔细分析一下有什么细微的差别？

Small quiz：

本课中出现了“管辖”一词的英文表示：jurisdiction，是个名词形式，也是一个法律专业词汇。看看这样一个中文含义如何翻译成英文：美国的刑事法律问题主要是由州法来管辖。一定要用jurisdiction吗？能否把管辖做动词处理？本课中出现了这种表述方式吗？看看具体用了哪一个词？是否受到一点启发，法律英语就一定用“法言法语”吗？

三、重点法律知识分析

1.Federalism: 联邦制。意味着国家有联邦和州两个层次的政府。在美国实行的联邦制度版本里，美国的五十个州相当独立，也拥有非常大的权力。实际上，美国可以被看作是一个拥有五十一个不同政府的国家——五十个州政府和一个联邦政府。从历史上看，在1776年发表的《独立宣言》中，北美13个英属殖民地宣布脱离英国独立，成为“独立和自由的国家”，但“美利坚合众国”这个国名却是在1781年3月1日美国《邦联条例》（Articles of Confederation）生效时才最后定下来，即便如此，美国仍旧是13个独立国家的反英联盟。现代意义上的美国联邦政府，只是在1787年美国联邦宪法被各州批准以后，于1789年4月正式成立的。至此，美国在法律上才成为一个统一和独立的国家。由于独立的各州（states也可以说是独立的各国）在先，统一的联邦在后，或者形象地说，“先有儿子，后有老子”，这样一种独特的建国史使州和联邦的关系成为一种剪不断理还乱的复杂关系。美国究竟是联邦政府拥有唯一的主权，还是各州和联邦同时拥有主权？或者说白了，究竟谁大谁小，谁听谁的，就成为美国建国初年争吵不休的问题。最终，为了解决这一令人挠头的问题，美国选择了联邦制。但随之而来的问题就是，在联邦和州这两个不同层次的政府中，如何确立相互之间的关系？说得更为直接一点，就是国家权力如何在联邦和州政府之间分配。这里面的学问可就大了，如果联邦得到的权力过大，在美国历史上享有高度自治和独立意识的各个州（美国是历史上第一个采用共和国政体的国家，在国名中却没有采用“Republic”的称呼，反而强调这一国家就是一个“各州的联合体”——United States）自然不会加入到这样一个自己说话不算数的联邦中，而如果联邦的权力被架空，则《邦联条例》下美国各州四分五裂，一盘散沙的混乱局面将会重演，这也显然是各州所不愿意看到的。因此，问题就演变成，联邦分到哪些权力才能确保美利坚合众国能够成为一个强大、有效管理的国家，各个州能够获得哪些权力才可以确保州的相对独立的地位，而不是事事听命于联邦。因此，分权（不是三权分立意义上的分权，而是联邦和州政府之间的分权）就成了美国宪法在美国宪法订立之时，必须要解决的核心问题。我们不妨用自己的语言给federalism下一个简单的定义：the system of balancing the powers between the central （federal）government and the local （state）government.

2.Express powers：明示的权力。此处指的就是美国宪法明文授予美国联邦的那些权力。也就是在宪法中，清清楚楚和明明白白地写道，哪些权力联邦政府是享有的。这是不是隐含着这样的一个逻辑，宪法没有给联邦的权力，联邦就无权享有了？联邦不享有的权力，是给各州了么？有明示的权力，还会有其他非明示的，联邦依然会享有的权力么？明示的权力都有哪一些？如果有非明示的权力，那些权力又是什么？对于这些问题的解答，我们还是接着上文所说的联邦制——federalism来展开。

首先，我们是否可以说美国联邦的权力是有限的呢？如下的表述正确吗？

Indeed the lives of most U.S.citizens are governed primarily by state law.If an individual commits a crime, closes a contract or causes an automobile accident, most likely his conduct will be subject to state and not federal law and his case will be tried by a state court and not a federal court.

确实，美国联邦的权力是有限的，联邦和州在经过讨价还价后，联邦争取到了不少权力，但是，有一个限制，那就是联邦只是享有宪法明文赋予的权力，即明示的权力。宪法只要没有出现联邦享有某某权力的字眼，那些某某权力就不在联邦手里面。这是不是就是说，宪法没有给联邦的权力，就都是州的权力了？是的，为了明确这一点，强调美国联邦的权力有限，美国宪法的最初的修正案里特别对此大书特书：在和宪法一同通过的前10条修正案——也就是我们所说的权利法案里，第10条修正案掷地有声地写到：“美国宪法中未授予合众国或未禁止各州行使之权力，皆保留于各州或人民。”说得直接一点，美国联邦只可以管理宪法明文让联邦管的有限的那些事儿，国会只能在这些事项内立法，除此之外，其他的事情联邦就管不着了，是各个州自己管自己了。联邦享有的这些明示的权力有多大呢？我们就以立法权为例，美国联邦政府绝不可以随心所欲地制定法律，相反，美国国会的立法权仅限于美国宪法第1条第8款规定的17个领域内。我们留意一下教材中所列出的该款条文，可以发现和我们生活息息相关的那些事物，包括私法领域的合同、侵权，公法领域内的刑事犯罪，联邦都没有管辖的权力。所以，我们才会说，美国人的生活在大多数情况下是和州法相关的，联邦法有点鞭长莫及。

细心的同学可能会问到，美国不是有《统一商法典》（Uniform Commercial Code, UCC）么，这难道不是联邦国会制定的联邦民事法律么？其实，《统一商法典》并不是美国国会颁布的联邦法，它只是为了协调各个州在商事领域各自为政、立法混乱的局面，出于满足现代商事实践的需要，由美国统一州法委员会（The National Conference of Commissioners on Uniform State Laws）和美国法学会（American Law Institute, ALI）这两个非官方的组织制定并“推荐”给各州，再由各州自行决定是否采纳或在多大程度上采纳。美国国会恐怕不会鲁莽到要制定联邦合同法或是联邦商法典，这显然超出了美国宪法在第1条第8款中授予国会的权限的范围。我们不妨大胆地假设一下，国会就是胆大妄为地“越位”了，制定并通过了这样的联邦合同法，结果会怎样？违宪！只要有人把国会此行为告到联邦法院，美国联邦最高法院就可以依据司法审查权宣布违反宪法而归于无效。国会显然不会这样知法犯法，但是现实又需要法律的协调与统一，所以只好由美国统一州法委员会和美国法学会这样的民间机构出面，在参考了各州法律现实的基础上，对那些联邦无权插手，却又急需统一协调的法律领域进行规范，制定出一个范本，由各州自己决定是否采用。相似的情况还出现在刑事领域，我们先看一下如下的描述：

Criminal law in US has traditionally been the domain of state law.Most of the “ordinary” criminal offences, such as the murder, assault, rape, larceny （盗窃）and robbery are governed exclusively by state law unless they have some directed relationship to federal property or interstate commerce.

那《标准刑法典》（Model Penal Code, MPC）又是怎么一回事？是联邦越权制定的刑法典么？不是！《标准刑法典》也是美国法学会公布的，不是联邦国会的立法。它仅有示范意义，采纳与否完全看各州是否愿意了。美国宪法就没有给联邦一丁点的刑事立法权么？仔细读一下教材中所引用的美国宪法第1条第8款的条文，我们会发现，确实给了联邦刑事立法权，但是太有限了，仅有针对伪造货币和证券罪、海盗罪与违反国际公法之罪的立法权。此外，美国宪法第3条——即关于联邦司法权的规定，还赋予了联邦对叛国罪的管辖权。但是用语却很值得玩味：美国国会有宣告处罚叛国罪之权（The Congress shall have Power to declare the Punishment of Treason），国会的权力只是宣告，而不是制定立法。除了这些规定之外，美国联邦对刑事问题基本上是不能管、不能问的。但是也有例外，如果犯罪行为have directed relationship to federal property or interstate commerce，联邦政府就可插手了。道理很简单，针对联邦政府财产的犯罪联邦政府当然要管，否则谁来管？为什么和interstate commerce相关的案件联邦也可以管？因为宪法第1条第8款第4项规定：联邦国会可以regulate Commerce among the several States，制定法律防止针对interstate commerce的犯罪自然就成了国会的分内事。所以，当犯罪与interstate commerce发生了联系的时候，联邦自然就有了管辖权。

总之，美国宪法在联邦和各州分配权力的时候，很“小心翼翼”地把一部分权力分给了联邦政府，而其他很大一部分权力则“保留给了各州和人民”。而明示的权力，强调的就是联邦政府的权力仅仅局限于宪法条文中出现的那些权力，此外，联邦政府就无权过问了。这等于是给联邦政府画地为牢，逼得联邦只能在这个圈子里转悠，有点笼中之虎的感觉。但是联邦真的就只能在宪法明文划定的那一亩三分地里说话算数么？既然有能摆到桌面上的明示的权力，那会不会有联邦和州之间心照不宣的默示的权力呢？美国联邦政府确实是享有除了宪法明文规定的明示权力之外的更多的默示的权力，但绝不是和州政府达成的默契，而是自己争过来的。这就是下文所要解释的“power…necessary and proper”。

3.Power to make laws that are necessary and proper for executing any of the stated powers：联邦政府为了实施宪法“明示”赋予的那些权力，可以制定“必要和适当的”法律。这句话如何理解？让我们先来看一个著名的美国宪法案例，“麦考洛克诉马里兰州”案（McCulloch v.State of Maryland, 17 U.S.（4 Wheat.）316 1819）。

1817年1月，美国联邦中央银行——第二合众国银行（the Second Bank of the United States）在费城开张营业。第二合众国银行及在各地的分行多少抢了地方银行，特别是各州政府特许的州银行（state-chartered banks）的地盘和生意。为了把设在该州的联邦分行挤走，马里兰州议会通过了一项税法，规定设在该州巴尔的摩市的联邦分行每年必须向马里兰州缴纳15 000美元的营业税，或者其所发出的票据，必须贴上马里兰州的印花，并据此向州政府纳税，否则，不得在马里兰州营业。1818年春末，巴尔的摩分行的出纳员詹姆斯·麦考洛克（James McCulloch）向分行主任解付了一大批未贴有印花税的钞票，不久，这批钞票开始在巴尔的摩市内流通起来。马里兰州政府遂向州地方法院控告麦考洛克违反州税法，法院判麦考洛克败诉并罚款100美元。100美元事小，但联邦机构被州政府征税却是个原则问题。麦考洛克在联邦政府的支持下，将案子上诉到马里兰州的上诉法院，但该院维持原判。麦考洛克在联邦政府的支持下，把案子上诉到联邦最高法院。1819年2月22日，联邦最高法院开庭审理麦考洛克诉马里兰州案。

本案的争议点之一就是：国会准许成立联邦银行是否符合宪法？马里兰州认为，他们认为，联邦享有的是宪法明示的权力，宪法第10条修正案也明文规定，未授予联邦政府的权力由各州保留，同时各州又有管理商业的权力，而银行便是一种应由州政府管理的商业机构。宪法并没有授权联邦政府建立银行这类法人团体，尽管宪法允许国会通过一切必要的法律来保证宪法所授予的权力，但建立合众国银行并不属于必要的法律之列。马里兰州的这种辩解听起来还是很有道理的。但是，对于著名的马歇尔法官——那个通过马伯里诉麦迪逊（Marbury v.Madison,5 U.S.137, 1803）一案创制了司法审查权，把解释宪法的权力牢牢地抓在法院手里的坚定的联邦党人马歇尔法官来说——反驳这样的观点并不是什么难事。马歇尔论证了联邦政府建立第二合众国银行的正当性。马歇尔一方面承认，联邦政府只是宪法所规定的权力部门之一，只能行使宪法所授予它的那些权力，但是，宪法只是给出了联邦政府结构及权力的总纲，列举了其最重要的职责，而它的其他权力则可以“根据这些职责的本质来推导出来”。宪法确实明确赋予了联邦政府如下权力：征税、举债、调节商业、建立军队和宣战等。因为这些规定符合国家的根本利益，所以国会应该拥有行使这些权力的具体手段。就本案而言，合众国银行就是一项执行国家财政政策的基本和有效的工具。鉴于宪法的第1条第8款授权联邦政府通过“执行其上述权力所必要和适当的一切法律”，第二合众国银行的建立和存在合乎宪法。

马歇尔法官判决的重要意义在于，解释并实践了宪法第1条第8款第18项——史称“必要和适当条款”（Necessary and Proper Clause）。马歇尔认为这一条款出现在列举国会权力的宪法第1条第8款中，而不是出现在限制国会权力的第9款里，这说明它的含义是扩大而非降低国会行使其授权的能力。这就是宪法授予联邦政府的“默许权力”。

在判决中，马歇尔对此作出了如下的经典表述：联邦政府虽在其权力方面受到限制，但在其行动范围以内却是至高无上的。像所有的人都必须承认的那样，我们也承认政府的权力是有限的，而且这种限制是不能逾越的。但是我们认为，对宪法的正确解释必定允许联邦的立法机构有权自由决定执行宪法授权所需采用的手段，以便使该机构得以按照最有利于人民的方式履行其既定的崇高职责。如果目的是合法的，如果它又是在宪法所规定的范围内，那么一切手段只要是适当的，只要是明显适合于这一目的，只要从未被禁止过，并且与宪法的文字和精神相一致，就都是合乎宪法的。

通俗一点说，就是联邦虽然根据宪法之规定享有限定的权力，权力范围是有限的，但是联邦具体怎么执行这些权力，可就是联邦自己说了算了，宪法也不能随便地指手画脚。马歇尔法官不是还说执行的目的要合法，手段要恰当么？这不就是限制联邦执法——执行宪法的原则么？原则上确实是，但实际上呢？合法不合法的最终裁决还是在联邦最高法院手里——司法审查啊，由联邦的法院来解释宪法。至于“适当”么，更是一个极为模糊的标准，什么情况下做什么事是恰当的，恐怕一百个人里会找出一百个“恰当”的解释。因此，马歇尔法官的判决一出，联邦手里就等于多了一把上方宝剑：以前联邦想要有所作为挺难的，立个法还要查查宪法条文，看是不是在宪法明示的17项立法权限里，现在不用了，有了“必要和恰当条款”这个“护身符”，联邦就可以理直气壮地说，立某某法虽然不在宪法明示的授权中，但却是为了更好地履行那17项立法权限的某某权限所必要和恰当的，而在现实世界中找个这样的理由很多情况下并不太难。

可以想象，倡导州权的人则尤为痛恨马歇尔对美国宪法的“从宽解释”、对“默许权力”的阐述。杰弗逊在私下里甚至鼓励公众反对这个判决。甚至连亲自签署成立《第二合众国银行法》的前总统麦迪逊（在任时间为1809—1817年）对马歇尔的判决也颇有微词。马歇尔对宪法的这种广泛解释，在现实中使联邦政府的权力可以随着社会的需要，根据这一“必要和适当”条款来通过新的法律，从而不断扩大其管理权限。基于对宪法这样的理解和解释，美国政府终于在1912年建立起了永久性的中央银行——美国联邦储备系统（Federal Reserve System/FRS），而政府对社会经济生活的干预最终在20世纪30年代富兰克林·罗斯福（Franklin D.Roosevelt）“新政”（New Deal）中达到了顶点。此后，美国联邦政府几乎卷入了美国人生活的方方面面，从社会保障到文教事业，从个人自由到集团权益，到处可见政府干预之手。各级政府，特别是联邦政府因此日益庞大，臃肿不堪，官僚机构尾大不掉，最终在20世纪80年代出现了倡导“政府不是解决问题的办法，政府本身就是问题”的里根革命。

4.Interstate Commerce：州际贸易，顾名思义，就是美国不同州之间进行的各种商业交易，包括各种形式的贸易和其他方式的商业交易。既然是发生在美国自己的事儿，美国自然要管，问题是谁来管和怎么管？美国的联邦制决定了在任何一个问题上，联邦和州都要斤斤计较地争一下，到底谁说了算。所以，我们首先要搞明白的是，州际贸易的管辖权在联邦手里还是在州手里，还是它们都可以管（不光是州际贸易问题，几乎所有的事儿在美国都有一个联邦和州到底谁管的问题。因为采取的是联邦制）。到底谁管的依据到哪里找？——宪法里找，这么重大的事情宪法当然不能不管，而且也只有宪法这个“根本大法”才会说了算数，其他的法律就是有所涉及，也只能按照宪法的规定行事，因为宪法在美国可是至高无上的（This Constitution…shall be the supreme law of the land）。翻看一下课文中列举的宪法赋予美国国会的17项权力，写得明明白白联邦有权“regulate commerce with foreign nations and between States”（因此，这一条款也被称为“贸易条款”，即commerce clause）。联邦可以管理州际贸易的名分有了，下面的问题就是联邦如何管理。按照正常的逻辑，联邦在管理州际贸易的时候，必然要依次解决下面几个问题： （1）什么是“贸易”？日常生活中打两瓶酱油算贸易么？旅行算么？（2）“interstate”怎么理解？我在加州给佛罗里达的朋友打个电话算是跨州么？这些问题一直困扰了美国联邦最高法院一百多年。限于篇幅，我们就不一一道来美国联邦最高法院在这百十年里处理跨州贸易的峰回路转了。[1]


州际贸易的现代标准是相当宽松的。首先，只要联邦法律不和宪法某项具体保障相冲突，国会就有权调控、限制或禁止货物的州际运输。其次，如果州内活动和州际贸易具有紧密联系或实质性影响（如何紧密、如何实质性还是联邦最高法院最后说了算），联邦政府还可以调控州内活动。这下好，国会不仅可以调节州际商品运输，对商品在州内的生产和销售也可以管了，联邦的触角已经深入到了州的内部，而且是一条龙的管理：从商品生产到销售到运输，还有什么不可以管的呢？放眼当今全球化的经济，重要经济活动对州际贸易产生影响自然是再正常不过的了。最后，即使州内活动对州际贸易没有其他影响，如果联邦认为调控对州际贸易是“必要或适当的”，那么国会仍有权调节州内活动。如此看来，对州际和州内经济活动的划分完全失去意义，“贸易条款”的实施只受国家经济需要的支配，联邦政府已经可对整个经济制度的任何方面加以管制，法律技术上的限制已经微乎其微了。说得严重一点，联邦不仅仅可以管理联邦的事务了，它打着管理“州际贸易”的旗号，可以名正言顺地把权力之手伸到州的疆界里了。而联邦政府利用“贸易条款”这个便利条件，还顺利进入公用事业、保险业、水利等这些不怎么“贸易”的领域。20世纪70年代后，联邦以“州际贸易”的名义开始插手刑事、能源和环境等事务。因此，州际贸易的实际后果就是，只要美国联邦最高法院愿意，总能将任何活动解释为和州际贸易有关，甚至适用到妇女在家庭所做的刺绣工作。[2]


回头再看一下上文解释的“necessary and proper”宪法条款，现在，我们可以明白，自从影响深远的Mabury v.Medison一案以来，美国联邦最高法院就通过违宪审查的方式硬生生地把解释宪法的大权牢牢地抓在了手里，鉴于宪法在美利坚合众国是至高无上的，总统也不能干违法宪法的事，这么一来，谁也不能不听联邦最高法院的，否则，那就是大逆不道的违宪。可是，宪法只有7条，算上27条修正案也不算长，对于美国这么一个泱泱大国来说，只能在千头万绪中理出最重要的事情加以规定，而且还不能太细，要不七百七千条也写不完。于是，宪法里，就会留下很多可以在解释宪法的时候发挥的空间，有时候，这些空间还相当大，就像“必要和恰当”条款：理论上说，只要联邦最高法院愿意，把很多事定义为“必要和恰当”的都是很有可能的。在“interstate commerce”这个问题上，联邦最高法院再次发现，宪法留给了自己大显身手的机会，什么是贸易，怎么算跨州，管理州际贸易的权力到底是联邦独享还是和州分享，统统成了联邦最高法院解释宪法的自由发挥了。但是，美国毕竟是一个权力分立的国家，联邦法院手里没有兵权，更重要的是法官是总统提名国会参议院通过的，有的时候也要看别人的脸色行事：举个例子，上世纪罗斯福总统实行“新政”的时候，联邦最高法院那九个大法官里总有些保守的“老家伙”看着罗斯福总统的“新政”不顺眼，屡屡宣布“新政”的重要法案违宪。罗斯福总统审时度势，一下子抓住了问题的要害。他要把“新政”推行到联邦最高法院了，提出了“填塞法院计划”（Court Packing Plan）——当时最高法院有6名法官超过70岁，而其中4名是“保守派”，于是罗斯福提议在9名法官之上，新增6名法官，美其名曰“帮助”年老的大法官们处理案件，实际上是要通过任命新法官，使法院受控于支持新政的力量之手。大法官们一眼就看出了总统的险恶用心，众口一词地表示他们并不需要总统的“帮助”。最后，鉴于总统的提议会给三权分立原则带来明显威胁，该提议未能通过国会，因而没有实现，总算让联邦最高法院的法官们松了一口气。但是，法官们也不是食古不化，他们很快自行改变了态度，大大放宽了对罗斯福政府经济调控权的限制，再也没有对“新政”说三道四，从而使“新政”得以顺利地实施。由此我们可以看出，美国的三权分立就是要防止一家独大，总统、国会和法院都要看别人的脸色行事，谁也不能太出格了。而联邦最高法院，虽然有解释宪法的最高权力，但也不能为所欲为地瞎解释。本节的案例，就能很好地体现联邦法院是怎么“有理、有力、有节”地解释“州际贸易”的。

5.Powers of the State Government：美利坚合众国叫做United States of America，顾名思义，是各个州的联合体，要有联合体就要有联合体的组成部分——州，否则合众国就是个空架子。美利坚合众国全体人民的宪法也很有意思，不是合众国全体人民的代表——美国国会批准的，而是每一个州分别批准通过的，为什么呢？让历史告诉我们：早在美国成立和美国宪法制定之前，美国的各个州就已经存在了，独立战争中独立的是美利坚合众国而不是美利坚合众国的各个州。早在1776年年底，美国各州已经有了自己的州宪法，合众国的建立实际上就是各州放弃某些权力给了合众国，并且把这些各州放弃而由联邦享有的权力明文写在宪法中，算是给了美利坚合众国一个“出生证”。因此，美国各州的资格比联邦老多了，还享有很广泛的权力，除了宪法禁止各州享有的那些权力，或者是州宪法限制州本身享有的权力，各州无须美国宪法授予立法或执行的权力，拥有联邦时期的独立主权。而宪法规定的联邦享有的那些权力，其实就是联邦成立之际各州和联邦讨价还价，让州把哪些权力让渡给联邦的妥协结果。名垂后世的《联邦党人文集》这本书本质上就是给联邦的成立和维系摇旗呐喊的，要是各个州轻易地把权力让出来，也就不会让麦迪逊、汉密尔顿和杰伊这些人花费心思用这种方法来为联邦的成立造势了。

合众国和各州讨价还价的结果——美国宪法不但是给联邦享有某些权力正了名，还理直气壮地“剥夺了”州以前享有的权力，把这些权力抓到了联邦手中，具体可以参见联邦宪法第1条第10项。

上文所提到的联邦宪法第1条第8款expressly授予了联邦17项权力，还有一条impliedly授予的“必要和恰当”执行联邦权力的上方宝剑，再加上禁止州行使的权力，联邦的权力范围就大体上圈定了。但是，既然有禁止州行使的权力，有没有禁止联邦行使的权力呢？有，这就是宪法第1条第9款的规定。

这下子就弄清楚了，联邦和州到底享有哪些权力。如果在宪法条文里仔细对比一下禁止联邦和州享有的权力，我们会发现，联邦和州其实是互相防备，各自画地为牢：联邦怕州勾结外国，所以禁止各州“里通外国”——签署条约；联邦还怕州掌握铸币权，自己发行货币，币制都不统一，自然不是一个真正意义上的国家，合众国也就没有存在的必要了；联邦还怕州掌握关税，要牢牢掌握住这笔钱，因为关税不仅数额巨大，还是国家主权的象征；联邦还怕州有自己的武装力量与自己对抗，所以禁止各州设立军队；联邦怕各个州怀念旧主英国人——具体地说是英国女王和那些贵族们，所以禁止州授予贵族。

同样的道理，州对联邦更是心怀敬畏。可以想象，独立时的大陆军是各个州出力组建的，联邦一成立就取消了州的武装，州认为联邦大权在握，一定要加以限制。所以，联邦和州就作了个妥协，禁止联邦享有对州征税——具体地说是人头税和出口税（这么做让我们联想起了独立战争的起源——美洲殖民地各州起来独立就是因为以前的宗主国英国要征茶叶税）；还禁止联邦对各个州厚此薄彼，搞不平等待遇；还禁止美利坚设立贵族制。最后，州最怕的就是联邦利用手中的军权，就抓住了法律上的保护伞——联邦不得停止颁发人身保护令状（writ of habeas corpus），而这恰恰是100年前连英国国王开始承认的保护人民人身自由和安全不受国家权力非法干预的法律制度。

联邦毕竟是联邦，手里有财权和军权，所以尽管宪法里三令五申联邦只有明文授予的那些权力（联邦刚成立的时候，谁也没有想到“必要和恰当”条款的威力如此巨大），州为了更好地保障自己的地位，还加上了禁止联邦享有的权力。即使如此，州还是心里没底，因此就在和联邦宪法打包通过的《权利法案》中，以联邦宪法第10条修正案的形式，给州权作了一个兜底式的规定：“The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”

6.Exclusive and Concurrent Powers of Federal and State Governments：上文已经说了，禁止州享有而又给了联邦的权力，就是联邦独享的权力，有一个专用的名词就是排他性的权力——exclusive power。有州独享的权力么？按照字面的理解，禁止联邦享有的权力，州就可以独享了，也就是前文提到的宪法第1条第9款的规定。除此之外，联邦宪法里没有提到的那些事项，比如合同、侵权等民事问题，因为宪法没有授权给联邦，而且也找不到什么默示的理由来插手，州就可以“独享”了，类似的还有一般的犯罪等刑事问题（特殊的犯罪如叛国罪，宪法授权联邦有管辖权），也是如此处理。但是，我们在这些州理应“独享”的权力上加了一个引号，就是要说明，理论如此，在实践中，联邦在某些情况下，可以借助其他的宪法授予的权力，在这些本不应插手的州权力中进行适当的干涉，典型的例子就是书上所说的如果绑架案涉及不同的州，就可以通过适用“州际贸易”条款，把一部分普通刑事犯罪纳入到联邦的管辖范围内。以此类推，签的合同如果也是涉及几个州，就更是州际贸易了，联邦也可以管了。

但是，问题是，除了那些只有联邦或是州独享的排他性权力，其他的权力就是联邦和州都具有管辖权，专有名词就是共同管辖权或是竞合的管辖权——concurrent jurisdiction。比如，上文说到的发生在几个州之间的绑架案，联邦可以通过FBI插手调查，通过州际贸易条款进行规制。比如，制定一部打击跨州拐卖妇女儿童的联邦法，然后理直气壮地拿州际贸易条款作为立法的合宪性解释：拐卖妇女儿童的本质是exchange，和贸易commerce的本质相同，在不同州之间进行的这种非法交易，符合跨州贸易的概念，联邦制定这样的法律是理所当然的。而每个牵扯进去的州也可以根据自己的州刑事法律对犯罪嫌疑人进行审判。这就产生了一个问题，同一事项，州法和联邦法都有管辖权，最终的决定权在谁手里呢？

7.Conflicts between Federal and State Laws—the Supremacy Clause：如果在联邦法和州法都可以涉足的问题上，两套法律体系的规定产生了冲突，最终的法律依据要以联邦法为准，因为宪法第6条写得清清楚楚：“本宪法，与依本宪法所制定之联邦法律，以及依美国的权力所缔结之条约，均为全国之最高法律，纵与任何州之宪法或法律有抵触，各州法院之法官均应遵守之。”这就是宪法中自己赋予自己至高无上地位的“宪法或联邦法至上”条款。还是以上文所举的跨州绑架案为例，如果联邦法规定对于此类犯罪的罪犯可以实行假释，而州法规定不得假释，那么，州的此项法律规范就冒犯了联邦法至高的权威，结果只有一个——违宪，违反了联邦法至上的宪法规定，所以州法是无效的，州只好修改此立法，以与联邦法的规定相一致，至少是不和联邦法抵触。

由此可见，美国的特殊历史背景导致了有美国特色的federalism，那就是州在美利坚合众国之前的独立地位导致了在成立合众国时除了为建立一个有效运转的国家不得不放弃的权力之外，保留了大量的权力，但是联邦则通过各种宪法上较为模糊的规定巧妙地争取到了某些州传统上享有的权力；而同时，根据联邦宪法的精神，只要没有禁止州管辖的事务，即使规定了联邦可以管辖，只要不是联邦的排他性管辖，州也可以管辖：举个例子，美国宪法是联邦制定的，算是地位最高的联邦法律，自然是联邦说了算，州是不是就不能插手了呢？不是，虽然联邦宪法最终的解释权在联邦最高法院手里，但是宪法只字未提州不可以管理联邦的宪法事务，一旦出了一个宪法纠纷，当事人当然可以到州法院提起起诉，只不过最终的宪法解释权在联邦最高法院里而已。这就意味着美国有很多联邦和州都可以管的concurrent jurisdiction。州和联邦到底谁享有哪些权力因此成为一个复杂的问题，要想搞明白，就只有好好钻研宪法了，本书篇幅有限，不做赘述，只是说明一个基本的原理，联邦要想管理某事，必须有宪法的授权，无论是expressly还是impliedly，而对于州来说，只要宪法不禁止，就可以享有某项权力。

既然美国的联邦和州有共享的管辖权，又有一个焦点问题：当事人是否可以想到哪里起诉就到哪里起诉呢？答案是：当然可以，因为宪法没有禁止。对此，美国还有个专门的说法，即当联邦和州的管辖权发生竞合时，选择在州法院还是联邦法院起诉就好像是forum shopping，即到底在哪个法院起诉最有利，就好像在不同的商店买一件耐克衬衫，要货比三家，看哪一件最合适。最极端的情况，是同时在联邦和州法院起诉，这个时候怎么办？一般的情况是，最先出炉的判决就是案件的结果。但是，再钻一下牛角尖，如果某人先在联邦法院提起诉讼，审了一半，还没有作出判决，又跑到州法院起诉，怎么办？州法院一般是不得拒绝的，联邦法院也不能对此横加干涉，只能接受州法院受理的事实。同理，在州法院审了一半，又跑到联邦法院起诉了，联邦法院也不能对此说“No”，州也不能说让联邦法院拒绝受理。当然，这只是一般情况，还有不少例外，州或联邦法院在这些例外情形下，可以阻止另一方审理自己的未决案件。但是，尽管联邦法至高无上，一旦出现了州法院和联邦法院同时审理相同争议皆悬而未决时，最常见的结果就是联邦法院尊重州的管辖权，而弃权审理该案件。

8.The Supremacy Clause and the Bill of Rights：在美国的联邦制体制下，州享有很高的自治权，州也有权制定自己的宪法，规定州的政府组织形式，赋予本州居民权利保护。但是，鉴于联邦法律的至上性，州法律在这些问题上的规定不能与联邦法律抵触，特别是与联邦宪法相抵触。比如说，州宪法要是规定州采用君主制，搞一个独立的Kingdom，那联邦可不答应，因为联邦宪法第4条第4项说得很清楚：The United States shall guarantee to every State in this Union a republican form of Government。联邦和州政府还容易在另一个问题上产生争执：州的立法是否违反了联邦宪法所规定的对美国公民的基本权利保护。为了防止联邦政府侵害公民，《权利法案》明确规定了哪些权利对于联邦对而言是神圣而不可侵犯的。一旦联邦政府违反诺言，侵犯了《权利法案》中赋予人民的权利，人民就可以告到联邦最高法院，说联邦政府违宪。但是，《权利法案》的保护仅仅针对联邦权力，这就产生了一个问题，如果州也侵害了公民的权力该怎么办？若是州宪法规定了这些不可剥夺的权利还好说，因为可以直接到州最高法院告州政府违宪——违反州的宪法；但是如果州宪法粗心大意或者是蓄意没有规定某些基本权利，那么受害者可真的要有冤无处申了，因为即使告到州法院，州法院也没有管辖权——州宪法的规定是空白。法官可以造法，但是不能造宪法，宪法可是人民和政府签的契约，法官最多是解释宪法；告到联邦法院，联邦法官也束手无策，因为根据分权原则，联邦是不能管州的内部事务的，而《权利法案》倒是可以用来保护老百姓不受政府随意侵害，但是只是保护老百姓针对联邦政府的不法行为，州政府要是侵害了老百姓，联邦一时还真没有办法。正是如此，美国才在联邦宪法的第14条修正案加上了专门解决这一困境的“Due Process of Law”条款。这一条款可是联邦纠正州政府侵害老百姓权利的利器，原因有二：第一，什么是正当，什么是不正当，州说了不算，而是联邦说了算；第二，“正当程序”标准，是一个最低标准，州绝对不可以越雷池半步。

因此，联邦法院就可以根据情势，结合当时的政治和经济环境，来灵活地解释州的做法到底是正当还是不正当的：不仅仅因为联邦宪法第14条修正案的正当程序条款是专门保护人民不受州不法行为的宪法根据（这是法律上的法理），州不得违反；还因为正当程序是个最低标准，州连这个都做不到，就是蛮不讲理了（这是情理上的道理）。

当然，州的宪法绝不是专门和老百姓过不去，州宪法在很多情况下也制定了高于联邦宪法的对于人民权利保护的标准，这种情况下当然是皆大欢喜。但是，如果出现了争议，州的某种做法是否达到联邦宪法所赋予的人民权利的基本标准，就要看联邦最高法院的态度了。只要联邦法院认为，州的做法没有违反正当程序这个最低标准，就不算违宪。即使州的做法和联邦的做法不一样（可不是相冲突），也没有关系。下面的Blanton v.North Las Vegas一案就可以很好地说明这种“求同存异”。

四、案例解析

1.Katzenbach, Acting Attorney General, v.McClung

379U.S.294 （1964）

在进行案例分析之前，看我们能不能先用简单的英语来总结一下这个案子的基本情况。因为已经分析了两个案子，对案例有了直观的感受，自然要稍微提高一下要求。这个要求看似挺高，其实并不是特别难，既可以锻炼自己的理解力，还可以锻炼自己的语言运用能力。这算是初步锻炼自己的法律英语能力。下面给一个参考：

This case involved the application of the Civil Rights Act of 1964 to a small family-run restaurant, Ollie's Barbecue.Ollie's refused to serve blacks on the premises.As a result this action was brought.Since the Civil Rights Act applied only if a business was involved in interstate commerce, the Court had to decide if a small family-owned business was so involved.The record showed that part of the supplies bought by the restaurant was transported in interstate commerce, even though the restaurant operated solely within a state.The court held that there was a sufficient connection with interstate commerce to apply the Civil Rights Act.

上述一小段英文并不见得是特别好的，只起抛砖引玉的作用，问题的关键在于脑子里要有一根弦：尽量找机会锻炼自己的英文——plain English的表达能力。

下面，我们对本案予以详细的分析：在亚拉巴马州的伯明翰，有一家叫Ollie's Barbecue的烤肉馆，对黑人和白人有区别对待：白人可以到餐馆内进餐，而黑人只能“享受”外卖（take-out service）的待遇。从1927年以来，这家餐馆就一直这么做，在南部的阿拉巴马州，这也不算是什么新鲜事。但是，随着黑人民权运动的高涨，美国于1964年颁布了《民权法案》（Civil Rights Act of 1964），禁止一切餐馆、旅馆、加油站、电影院、运动场等因种族、肤色、性别、宗教等原因实行种族歧视。这样明显的种族歧视的做法就被人以违反《民权法案》为由告上了法庭。

案子的核心问题就是《民权法案》虽然禁止种族歧视，不过也写得清清楚楚：首先，餐馆等场所的歧视是针对种族、肤色、性别、宗教、国别等方面的，其他的如高矮胖瘦的歧视，这个《民权法案》并未规定，显然，本案就是关于种族的歧视，这一点没有争议；其次，餐馆的歧视性待遇是要受到州的支持的（affect commerce or segregation by them is supported by state action），这一点亚拉巴马州也承认；最后，若要根据《民权法案》起诉某家餐馆的种族歧视，除了以上两点，还要说明，这家餐馆的餐饮服务属于州际贸易的范畴（it serves or offers to serve interstate travelers or a substantial portion of the food which it serves … has moved in commerce）。在这一点上，亚拉巴马州提出了异议：Ollie's烤肉馆就在亚拉巴马州营业，也没有在亚拉巴马州之外开设分店，顾客也都是当地人（There is no claim that interstate travelers frequented the restaurant），和州际贸易扯不上边（It is located on a state highway 11 blocks from Interstate 1 and a somewhat greater distance from railroad and bus stations）。因此，按照亚拉巴马州的想法，Ollie's烤肉馆就是地地道道的本地馆子，和《民权法案》所说的从事州际贸易的餐馆没有任何关系，就不能根据《民权法案》的规定强迫烤肉馆让黑人到店内就餐。这么说听起来很有道理，但是，还是有一点漏洞被联邦抓住了：Ollie's烤肉馆每年从当地人手中购买大约150 000美元的食品，虽然是从当地人手里买的，但是其中有70 000美元左右的食品是当地的商人从亚拉巴马州以外的地方进的货。这一下，美国的总检察长就认定这家餐馆和州际贸易挂上钩了，《民权法案》可以适用，然后就发了禁令（injucntion），强制命令烤肉馆以后不能再让黑人在餐馆外吃烤肉，他们有权进入烤肉馆享受和白人一样的服务。联邦和州两家各执一词，案子一直打到美国联邦最高法院。联邦最高法院的法官们马上就抓住了问题的关键：州际贸易能不能和种族歧视相联系？要是能，该怎么联系？

美国的种族歧视在很大程度上是发生在州内部的，联邦不会通过一个联邦性的法律明目张胆地歧视黑人或是白人。南北战争北方打赢了，黑人获得了自由，然而各种歧视依然存在，而根据美国的联邦制度，对州的歧视性法律或是做法联邦是无权管辖的，因为宪法里没有授权联邦要破除州的种族歧视，州就是制定了歧视性的法律，联邦也一时无能为力。联邦要是想在此问题上有所作为，就要把种族歧视问题和联邦的宪法授权联系上，而在这个案子里，联邦就把种族歧视纳入 “贸易条款”的管辖范围。毕竟联邦现在要对州的行为进行规制，为了给自己找一个合理的理由，联邦最高法院的法官上来就给联邦——其实是联邦国会[3]
 戴了一顶大高帽：首先，管理州际贸易是宪法赋予我的权力（Article I, § 8, cl.3, confers upon Congress the power “to regulate Commerce … among the several States”），而且我的权力绝不仅限于此，只要我认为有“必要和恰当”的情形发生，我还可以扩大我的管辖范围（clause 18 of the same Article grants it the power “to make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers …”）。联邦最高法院正是根据宪法的如是规定，把州际贸易的管辖范围扩大到了把“州内”（intrastate）贸易之内（extends to those activities intrastate）。而且，联邦最高法院还说了，如果某个餐馆就是在本地营业，根本算不上州际贸易活动，只要其本地营业活动能够影响到州际贸易，联邦就可以把“贸易条款”和“必要和适当”条款合并起来使用，管辖这个原本只是州内事物，联邦根本无权管辖的当事人（even if appellee's activity be local and though it may not be regarded as commerce, it may still, whatever its nature, be reached by Congress if it exerts a substantial economic effect on interstate commerce… .）。

这么一分析，我们发现联邦最高法院的态度其实很明显，那就是只要能够有一个理由说明某项活动（餐馆的经营服务当然算在内）间接或直接影响到州际贸易，联邦就有管辖权（This Court had held time and again that this power extends to activities of retail establishments, including restaurants, which directly or indirectly burden or obstruct interstate commerce）。再回到本案，联邦认为，《民权法案》说得明明白白，只是禁止和州际贸易有密切关系的歧视行为，而Ollie's烤肉馆间接地从州外购入的食品比例占到其总采购量的相当比例——46%，这当然算是参与州际贸易了，适用《民权法案》是理所当然的了（Congress prohibited discrimination only in those establishments having a close tie to interstate commerce, i.e., those, like McClungs, serving food that has come from out of the State.We think in so doing that Congress acted well within its power to protect and foster commerce in extending the coverage of Title Ⅱ only to those restaurants offering to serve interstate travelers or serving food, a substantial portion of which has moved in interstate commerce）。到了判决的最后，联邦最高法院还不忘要再次强调一下联邦的大权在握：国会在州际贸易这一最为重要的（first magnitude）的贸易问题上享有广泛和彻底的权力（The power of Congress in this field is broad and sweeping）。所以，本案的最终结果就是《民权法案》管得着Ollie's烤肉馆，美国总检察长的禁令有效，黑人以后也可以和白人一样到烤肉馆进餐了。

从本案中，我们看到，美国联邦最高法院巧妙地利用了联邦宪法明示（expressly）授予的管理“州际贸易”和默示（impliedly）的“必要和恰当”条款，双剑合璧，一下子就把种族歧视的问题纳入联邦法律的管辖范围之内。但我们如果再深入思考一下，发现问题其实远不是这么简单。从理论上讲，联邦法院对此也可以不管不问，或是从严解释宪法，说烤肉馆的生意和州际贸易无关（烤肉馆间接地从州外进了货，自己根本不知道，这属于“无心插柳”，被联邦最高法院抓住了把柄）。但是，我们看一下当时的时代背景，正是民权运动高涨的时期，法院要是还站在州的一边歧视黑人，恐怕有些说不过去。当年，为了让黑人进入小石城的白人学校，美国总统（曾任第二次世界大战盟军总司令的艾森豪威尔）下令美国最为精锐的101空降师护送黑人学生去上学，联邦如此强硬，州只能让步。在这个大背景下，消除种族歧视是大势所趋，联邦最高法院还不会冒天下之大不韪。问题的实质就是，联邦最高法院自从争取到了违宪审查的权力以后，可以利用“必要和恰当”条款的规定，在不同历史时期，灵活地解释宪法，特别是可以对宪法作扩大性解释，把原本属于州内部的事务纳入到联邦法律的轨道上来，从而适应国际和国内形势的需要。

美国联邦最高法院虽然在解释宪法问题上享有这么大的权力，但也不是毫无节制的，还不能真正地随心所欲，总还要摆事实、讲道理。在本案中，联邦最高法院也明确指出，如果完全是州内事物，和其他的州不沾边，“贸易条款”就无权管辖，因为确实找不到“必要和恰当”的理由说明州内事物直接或间接地和州际贸易挂钩（The activities that are beyond the reach of Congress are “those which are completely within a particular State, which do not affect other States, and with which it is not necessary to interfere, for the purpose of executing some of the general powers of the government.” Gibbons v.Ogden, 9 Wheat.1, 195 （1824）.）所以，如果Ollie's烤肉馆的100%的原料、货品是在亚拉巴马州内购买的，《民权法案》就难以管辖。这也就是我们所说的在有理、有力之外，美国联邦最高法院在判决的时候还要有节，不能毫无节制地扩大自己的管辖权。最典型的例子就是在校内持枪是否属于“州际贸易”的案子——United States v.Lopez, 514 U.S.549。在这个案子里，美国联邦制定的《学校禁枪法》（Gun-Free School Zones Act of 1990）规定，在学校是不能持枪的。但是宪法没有明文授权联邦有权对私人持枪问题制定法律。于是，原告就说这个法律是违宪的，超过了宪法给联邦的授权，而联邦地区法院却说，联邦没有越位，理由就是在学校持枪会给州际贸易产生影响，联邦有权管理州际贸易，就有权管理和州际贸易相关的所有“必要和恰当”的事务，所以出台这个禁枪法案不算违宪，是联邦在履行管理州际贸易的权限。但是，联邦上诉法院对此说了“No”，指出私人是否可以在学校内持枪和州际贸易没有关系，因此，联邦就没有权力制定这样的法律，《学校禁枪法》无效。联邦内部的自己人在这个问题上都意见不统一，最后还是要联邦最高法院来盖棺定论。要是美国联邦法院真的要管，把私人持枪和州际贸易联系在一起恐怕就让人费解了。在这个案子里，事实很清楚：首先，私人在学校里（而且是当地的学校）持枪和贸易这种商业行为完全没有关系（若是在学校内买枪，还可能和商业贸易沾上边，单纯的校内持枪，算不上商业行为；如果非要穷究这把枪是通过贸易行为买来的，所以持枪也和贸易有关，不是不可以说，但听起来就是强词夺理了），而且，《学校禁枪法》本身是一个刑事法规，也和贸易没有什么关系。既然持枪不是贸易问题，“贸易条款”就对此无效了。其次，联邦最高法院认为，本案的持枪问题和州际贸易也没有什么干系。持枪者就是当地的一个高中生，没有任何证据表明他从事了跨州的行为，所以，他在校内持枪就是一个州内事务，不算州际行为。联邦要是管这件事，就属于越权——持枪问题属于州的警察权的管辖范围，而且是只有州可以管辖的事务，联邦无权干涉（To uphold the Government's contention that §922（q）is justified because firearms possession in a local school zone does indeed substantially affect interstate commerce would require this Court to pile inference upon inference in a manner that would bid fair to convert congressional Commerce Clause authority to a general police power of the sort held only by state）。最终的结果就是《学校禁枪法》违宪，是无效的法律，在学校持枪是合法的。

从这个案子我们看到，联邦确实总是想扩大自己的权力，甚至有创造性地要通过州际贸易条款来处理刑事问题了。但是，联邦并不能无限地扩大自己的权力，否则美国就不是联邦制国家了。为此，每一次的权力扩张，总要给自己找到相对充足的理由，而且还不能与当时的历史背景相悖，站在历史潮流的对立面，所以，联邦最高法院在处理这一类问题的时候，总是要尽量找到一个合适的说辞。在United States v.Lopez一案中，联邦最高法院的态度就体现了这一点，其实，这也是联邦最高法院的明智之举。禁枪问题虽然在美国吵得沸沸扬扬，但是两方还是势均力敌，在这个问题上，历史的潮流还没有清晰显现出来，联邦最高法院的大法官们当然会按兵不动，维持现状就是最好的选择了，因此，相对激进的联邦禁止在校内持枪的法案被判定无效也就是不难理解的了。总之，联邦最高法院虽然掌握了理论上极大的扩大联邦权力的释宪权，但是，也绝不敢轻易地随意解释宪法，总要找个说得过去的理由，让州哑巴吃黄连有苦说不出。

第一章的两个案例分析算是热身，主要的目的是让大家逐渐熟悉普通法判例的风格。在分析完本案之后，我们稍微深入一下，从案例之后的问题如何回答来入手来谈谈判例的问题。这里需要说明的是，这些问题并不是都有所谓的标准答案，很多问题都需要自己的分析和理解，甚至可以允许不同意见的存在，真可谓是“仁者见仁，智者见智”了。这一点好像和我们的课堂有些不同，学生们总是比较期待一个一劳永逸的答案或是思路，而在很多情况下，答案或是说所谓的标准答案并不重要，重要的是要养成动脑分析问题的习惯和能力，能不能拿出自己的观点和支持此观点的分析路径。而这种习惯和能力对于一个lawyer（这里的lawyer不是单纯指律师，而是lawyer广义上所指的从事法律工作的人，在这个意义上，教法律的老师也是lawyer）来说，是至关重要的，套用一个现在的流行语言，就是“核心竞争力”。就拿第二题来说吧，并不能因为美国联邦最高法院判决Ollie's烤肉馆参与了州际贸易，就认为这是金科玉律了。没错，联邦最高法院所作的判决就是法律，但是，判决中所体现的说理过程，未必就是最让人信服的，我们完全可以找出其他的理由来说明Ollie's烤肉馆和州际贸易不沾边，比如说，46%的州外进货还不到一半的比例，怎么能算substantial呢？再比如，Ollie's烤肉馆主要营业卖烤肉，是服务业，是否参与了州际贸易要看它提供的服务本身是否是在好几个州之间进行的，或是它的服务的对象是仅限于本州的当地人，还是全国各地都有，显然，Ollie's烤肉馆从这方面看就是一个地地道道的亚拉巴马州烤肉馆，没有参与州际贸易。这些思路未必就是对的，但是也绝对不是完全错误的，关键是能够自圆其说。这种分析的能力要坚持不懈地锻炼，甚至自己也要提出为什么，多问问题，因为问题都不是idiotic。

不过，联邦最高法院毕竟是“最高”法院，它的判决是一锤定音，我们即使对它的判决有颇有微词，还是要服从，但是服从的不仅仅判决结果，还是要把握法院的判决理由，为什么对这件事法院持这样一个态度，如果我的观点和它的不一致，那就意味着在同样的问题上，我要是到法院去打官司，我可能就会输掉官司，那么，我就要捉摸透了法院的思维方式，从先例中predict我手头的案子法院会怎么判，从而有备无患。那么，问题就来了，要理解法院的思路，在美国这样的判例法国家，就要找判例，到哪里找？到判例汇编——law reports里找。具体怎么找是一个很复杂的过程，因为美国有州法院的案子，还有联邦的案子，各成体系，联邦最高法院和州最高法院都对自己管辖权内的案子进行汇编，所以，有一种专业技能就叫做legal research，即专门培养如何从各种渠道找到自己想要的案例，在此我们篇幅有限，不作赘述，有兴趣的同学可以到书店里逛一下或是到网上搜一下，会发现国内已经有了“legal research”的引进版教材了。Law Reports里会收录所有的已决案件么？不是的，汇编里只包括decisions of court of appeals and the decisions of the supreme courts that give the common law lawyer information on the status of the law.It is also these decisions that a student of law reads during law school, and that you have been reading in this book。

找到了案子，怎么从案子里找出法院作出判决理由呢？从Ollie's烤肉馆这个案子的判决书里我们已经看到了，美国法院的判决常常不是简简单单几句话就把事情说明白，而总是要东拉西扯地说上一段，那么，这么多话里到底什么才算是法院判决的法律依据呢？或者说，法官这么多话核心是要表明一个什么样的法律原则呢？对于判例法这种judge-made law来说，法官的判决就是法律了，在这么长的判决书中只有找到法院处理案子争议的事项所运用的legal principle（其实也就是很简单的几句话，当然不一定是判决里的原话，也可以是总结出来的），才算把住了法院的脉，因为我们在法庭辩论的时候总不能当着法官的面把某某案子的几十页的判决书从头到尾念一遍，然后说，你看这就是你们法官通过判例造的法，也是我用来支持我的主张的法律依据。你只要说明在某某案子中，法院的判决体现了某某principle，法官就会明白你的意思了。说得形象一点，就有点像我们小时候在语文课上学的如何找某篇文章的“中心思想”。而在英美法中，每一个案子所体现的“中心思想”，有一个专门的术语，叫做ratio decidendi——判决理由，按照Black's Law Dictionary的解释：ratio decidendi，也写作ratio，是指the principle or rule of law on which a court's decision is founded，也就是法院作出判决所依据的法律原则。只有找到每一个案子的ratio，才算抓住了案子的命脉。这就类似于我们在学习语文的入门阶段，总要对每一篇文章找一个“中心思想”。但是，美国法院的opinion里面可没有表明到底什么是ratio，而且，美国人自己也很实在，Black's Law Dictionary也毫不含混地写到many poorly written judicial opinions do not contain a clearly ascertainable ration decidendi。这怎么办？上有判决，下有对策。为了更好地帮助学生们理解案子，就发展出了一套分析判决的步骤，把好几页甚至是好几十页的判决进行梳理，归纳总结成几个部分，这种对判例分析和总结就叫做case brief，即案例摘要或曰判词摘要，是法学院学生对已经公布的判决所作的摘要，一般分为以下几个部分（是否让我们想起了语文学习中的分段和描述段落大意，然后再归纳中心思想的过程）：

1.The facts of the case：The statement of the facts of the case includes only those facts that are relevant for the （appellate）court's decision.

2.The legal history of the case：the disposition of the case by the first court to consider it, the trial court, and by any lower appellate court that also considered the case.

3.The issues or issues raised on appeal：a legal issue or legal issues that one of the parties to the law suit claims was or were incorrectly resolved by any one of the lower courts.

4.The holding：the resolution of this legal issue by the court whose decision one is reading.

5.Ratio decidendi: the principle of law necessary to reach the holding in the case.Any general discussion included in the opinion of which is not necessary for resolving the issue raised on appeal is referred to as obiter dicta or simply dicta.

从案例分析的过程来看，判词摘要的核心问题是如何从一个复杂的案子中找到案子的法律争议焦点，即案子的issue，然后明白法院对这个问题的态度——holing是什么。最最重要的是，从法院的态度中要抽象和归纳总结出对于类似问题法院作出判决所依据的法律原则是什么，这就是整个案子的灵魂——ratio了。相对而言，案子的facts和legal history还是比较清晰易辨的，因此较好掌握，但是，也绝对不能轻视。facts的重要性在于，只有作为先例的事实和自己手头上所要解决的案子的事实相同或是相似，才有可能把这个判例的ratio拿来作参考，否则就是驴唇不对马嘴了。所以，facts细分下去，还会有必要事实（necessary fact）、非必要事实（unnecessary fact）和假设事实（hypothetical fact）。比如，甲说乙欠钱不还，乙说根本就没有欠钱这回事，案件的issue即是否存在着债务关系，必要事实可以是是否有欠条，而乙是否有偿还能力就是非必要事实，而假如债务关系存在，则会发生的其他情况，则就是假设事实了。其中，只有必要事实才是判决结论所依据的事实，只有判断一个案例与前案例的必要事实类似，才能认定前一个案例的ratio对于本案例有拘束力。这就是判例法中最为基本的“遵循先例”原则，即Stare Decisis，也写作Doctrine of Precedent。而如何分辨事实是否与先例的事实相似，就是律师所要掌握的区别技术——distinguish。此外，legal history也是有用的，只有知道了每一个案例经过了哪几个lower courts的审判才把官司打到现在作出我们正在读的判决的那个法院，才会知道不同法院对此问题的看法，才会明白终审法院为什么会支持和推翻下级法院的判决，理由是什么，从而对issue有一个更为全面的把握。

小提示：

在教材的第五章，也出现了如何分析案子的方法，与这里介绍的大同小异，两种方法各有所长。其实，美国的casebrief没有一个完全相同的格式，不同的教材所教授的方法也不是完全一致，这里补充这种方法就是为了提醒大家，看案子还要记得找到案子中体现的法律原则，其实这才是遵循先例——Stare Decisis的核心：我们记住的不仅仅是案子，而是作为法律所被遵循的ratio decidenti。有兴趣的同学也可以比较一下教材和这里出现的case brief的异同，甚或再多找几本美国法学院的教材，看看其他分析案例所用到的格式。

2.Texas v.Johnson

491U.S.397 （1989）

我们还是先用plain English来描述一下这个案子的大体情况：In this case the defendant, Johnson, was found guilty in a Texas trial court for violating a state law making it a crime to burn the American flag.He did this at the Republican national convention held in Texas.Johnson appealed, and eventually the U.S.Supreme Court granted certiorari.The question was whether burning the flag was protected under the First Amendment Right to Free Speech.The Supreme Court held that it was.

这个案子的核心争议问题在于焚烧国旗这种行为是否受到美国宪法“言论自由”（freedom of speech）条款的保护。但是，在这一核心争议的背后，还有一个隐含的前提条件，美国联邦对州法律规定有管辖权么？在本案中，Johnson是被得克萨斯州的州刑事法律判决有罪的，而宪法没有赋予联邦刑事权力，联邦法院怎么可以审理本案呢？为了解决这一问题，联邦法院必须要找到一个管辖的理由，而这个理由就是焚烧国旗是一个宪法问题，即焚烧国旗涉及宪法规定的公民表达自由的权利，联邦法院对此问题当然有管辖权，而且是至上的管辖权。也就是说，州法所规制的事务，一旦和联邦的管辖权挂上了钩，那么就等于联邦和州对此问题享有concurrent jurisdiction了，如果联邦和州对此问题的规定没有冲突还好说，一旦州法和联邦法（特别是联邦宪法）的规定有相抵触的地方，就要以联邦法的规定为最终依据。在本案中，得克萨斯州规定焚烧国旗行为属于犯罪，尽管是轻罪——misdemeanor，如果联邦在联邦法上找不出一个和焚烧国旗相关的规定或是国会授权，联邦对此也只能靠边站，由州说了算了，联邦最终找到了一个和焚烧国旗相关的联邦法的规定，而且是最大的联邦法——联邦宪法，也就是本案的争议点，焚烧国旗是不是一种自由言论的表达，不论结果是还是不是，最起码联邦对此有了管辖权。

说完了管辖权这一程序法上的问题，再来看看本案的实体法上的核心问题：焚烧国旗算不算是speech。在这一问题上，联邦最高法院作出了扩大性解释：speech不仅仅是指spoken or written word，还可以行为——conduct，但是必须是表达意见的行为——expressive conduct。尽管不是任何一种表达意见（express an idea）的行为，都可以被认为是speech，但是只要达到了可以用来交流（communication）的要求，就以认为是expressive conduct。而根据Black's Law Dictionary的解释，communication是指the expression or exchange of information by speech, writing, gestures, or conduct; the process of bringing an idea to another's perception。显然，只要某个行为的目的是把意见传达给另外的人，就算是communication了。在本案中，Johnson焚烧国旗当然是想要向共和党传达自己的反对意见，是再明显不过的符合communication的表意行为——expressive conduct，因此受到宪法言论自由条款的保护，得克萨斯州刑法规定焚烧国旗行为触犯刑律的规定违宪。

在论述焚烧国旗是否受到宪法言论自由条款保护的时候，联邦最高法院还不忘给包括自己在内的政府（government—organization which administrate a country，按照三权分立的原则，不仅指所谓的行政部门，法院也算是政府的组成部分，国会当然也算是政府）划出一个权力行使的限制：不能只报喜不报忧——If there is a bedrock principle underlying the First Amendment, it is that the government may not prohibit the expression of an idea simply because society finds the idea itself offensive or disagreeable，对于负面意见也要虚心听取，此其一。其二，不能以保护社会安宁为名压制言论——The State's interest in preventing breaches of the peace does not support his conviction because Johnson's conduct did not threaten to disturb the peace.Nor does the State's interest in preserving the flag as a symbol of nationhood and national unity justify his criminal conviction for engaging in political expression。

此外，本案解决的是宪法第1条修正案规定的言论自由的权利，为什么还要牵扯到第14条修正案呢？——The conduct be sufficiently imbued with elements of communication to fall within the scope of the First and Fourteenth Amendments.让我们先来看看第14条修正案的条文是什么。和本案相关的第14条修正案的规定也叫“正当程序”（due process of law）条款：No state shall deprive any person of life, liberty, or property, without due process of law。如果有同学对美国宪法有些许了解的话，马上就会说《权利法案》里包含的宪法第5条修正案不也是正当程序条款么？——No person shall be deprived of life, liberty, or property, without due process of law.怎么宪法会有两个正当程序条款？确实有两个。第一个正当程序条款，也就是宪法第5条修正案，是在联邦宪法通过时，为了防止联邦滥用权力侵犯州和人民的天赋州权和人权，行使权力的时候要符合正当程序的要求。这样，我们就不难理解为什么和宪法打包通过的宪法头10条修正案叫做《权利法案》（Bill of Rights）了——是为了防止联邦侵害州和人民的天赋州权和人权，是保障人民权利而防止联邦夺“权”的，联邦要是不同意这10条修正案入宪，州就不批准宪法，就成立不了联邦。但是，事实证明，侵害公民权利的经常不是联邦，而是州。因此，在独立战争之后，为了防止州滥用权力，就仿照第5条修正案的规定，在文字上明文加上了“州”也要在正当程序的框架下行使权力的第14条修正案。因此，仅仅说明本案涉及宪法的言论自由问题，分量还不够，毕竟判决指向的得克萨斯州的州法，要说明联邦管得了州的立法，不仅仅是因为触犯了联邦宪法的言论自由，而且也违反了专门防止州侵犯公民权利的第14条修正案：得克萨斯州规定焚烧国旗行为属于犯罪不是正当的剥夺公民言论自由的程序，当然是违宪，所以，联邦当然有管辖权。从这个案子引申下去，第14条修正案也是联邦动用手中权力纠正州侵害公民权利的重要手段，因为这一条就是针对州的，而且到底什么是正当的，说到底还不是要靠联邦最高法院握有最终决定权，州就鞭长莫及了。[4]


由此可见，美国联邦最高法院的法官有点一言九鼎的意思，因为法律总有空白，总需要解释，谁掌握了解释权，某种意义上就是掌握了“真理”。就连本案关于言论自由的论述其实也不是那么硬性的法理：到底什么算communication，什么算expressive conduct，法院没有给一个一清二白的标准，还要靠自己体会法官的良苦用心。法官的心思在哪里找得到？——在判例里，所以，我们才会说判例法，就是法官造法——judge-made law。

Small quiz：

能不能用plain English来概括一下本案的ratio（换一个不太准确但却很有启发性的说法则是，本案的中心思想是什么）？这个问题不仅是针对本案提出来的，以后所有的案子都要问这个问题，还不要忘了回头看看第一章那两个案子的ratio是什么。

3.Blanton v.North Las Vegas

489U.S.538 （1989）首先，让我们概括一下案情：Petitioners were charged with drunk driving, an offense that carried a two-day jail term.They were denied the right to a jury trial in the trial court and appealed to the U.S.Supreme Court.The Court held there was no right to a jury trial in “petty offenses”, which it described as offenses carrying fewer than six months in jail.

本案所涉及的可不是个小问题，因为联邦宪法第6条修正案规定了陪审团审理的基本权利，州对此有不同的做法，就意味着州和联邦的保护标准有高有低，而且一旦是州的保护人民权利的标准低于联邦的标准，也就是联邦宪法规定的最低标准，那可就是违宪了。但是，联邦不能直接用第6条修正案，因为这是针对联邦的，所以联邦还是要用第14条修正案把这个问题纳入到自己的管辖范围：因为如果一个州没有给人民陪审团的权利，而联邦宪法让人民在联邦法院享有这个权利，认定这是人民所有的基本权利的话，那就意味着联邦最高法院有充分的理由认为，州这么做没有满足正当程序的最低宪法保护标准。更为重要的是，不知道有一句话是否引起了同学们的注意：After consolidating the two cases along with several others raising the same issue，这意味着本案的争议问题可不是一个个别现象，因此而产生了一个极大的问题，一个比人民是否可以享有陪审团审判的权利大得多的问题：联邦宪法只有一部，对于宪法的解释也只有一种，有这么多关于同一个问题的争议，不仅仅说明这个问题的严重性，更重要的是不同的州可以对是否享有陪审团审判的权利有完全不同的解释，这不就导致了对宪法有不同的解释么？这是联邦绝对不允许出现的，因为最终的解释只能有一个，只能政出一门，绝对不允许对宪法这一根本大法有不同声音的出现，这个时候联邦最高法院就要挺身而出，该出手时就出手了。其实，不管争议的问题有多小，只要是和宪法解释有关，特别是和本案一样，可能会存在对宪法的不同理解的情况下，联邦最高法院一般都会插手，否则，联邦最高法院将会丧失威信和权力，长此以往，美国的联邦制就搞不下去，就成了各州事实独立的割据状态了。

既然本案中Jensen告到联邦最高法院的理由是，联邦宪法第6条修正案赋予人民在受审时，应该由陪审团来定罪，我们不妨先来看一看第6条修正案的相关内容：In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed。从字面上理解，加利福尼亚州的做法确实有问题，而且，加利福尼亚州的Penal Code也规定了刑事审判要有陪审团（No person can be convicted of a public offense unless by verdict of a jury）。但是，联邦最高法院的法官们对此有不同理解。

首先，联邦最高法院认为，宪法第6条修正案虽然说了在刑事审判中，被告“shall enjoy the right…（of）an impartial jury”，但是“shall”可不是“must”，因此，一般的轻微犯罪就不需要陪审团了：There is a category of petty crimes or offenses which is not subject to the Sixth Amendment jury trial provision。因此，这也就意味着，州如果规定某些轻微犯罪不适用陪审团审判，并没有违反第6条修正案的规定。那么，什么算是最高法院所认定的petty crimes or offenses呢：The possibility of a sentence exceeding six months, we determined, is “sufficiently severe by itself” to require the opportunity for a jury trial。而联邦最高法院倒也实在，明确说了，不用说关6个月，就是一天也绝不是小事一桩：As for a prison term of six months or less, we recognized that it will seldom be viewed by the defendant as “trivial or ‘petty’”。但是，出于司法效率的考量，还是不需要陪审团：The disadvantages of such a sentence, “onerous though they may be, may be outweighed by the benefits that result from speedy and inexpensive nonjury adjudications”。无论我们对联邦最高法院的这种看法是否心存疑虑，它的态度就是一锤定音。因此，只要是刑期6个月以下的犯罪，都可以不适用陪审团，这不算违宪。

在本案中，因为持有不到一盎司的大麻仅仅会被罚款100美元，按照联邦最高法院的说法，这种“小菜一碟”的事情当然可以不让陪审团参与审判了。但是，如果把案情颠倒一下，情况会是怎么样呢？如果加利福尼亚州的法律规定，所有犯罪不管轻重，统统适用陪审团的审判。而被告说，联邦最高法院不是说了，只有刑期6个月以上的犯罪才会适用陪审团，凭什么我这个案子就是罚款一百元了事还要用陪审团呢？这不是违反了联邦最高法院的判决么？道理可不是这么讲的，联邦最高法院的意思是说，刑期6个月以上的犯罪必须要适用陪审团，这可是个最低标准，至于州是否要提高标准，让所有的审判都纳入陪审团审判的范围，联邦宪法不置可否，你们自己看着办好了，因为，我只管比宪法保护人民权利的最低标准低的州的做法，如果州保护人民权利的标准比联邦的标准还高，我管他干什么啊。所以，一旦加利福尼亚州规定所有的刑事审判到要适用陪审团，这就不算违宪。



注释

[1]有兴趣的同学可以看一下以下几个案例，琢磨琢磨美国联邦最高法院在不同时期对此问题的不同态度。1824年的吉本斯诉奥格登案（Gibbons v.Ogden, 1824, 22 U.S.＜9 Wheat.＞ 1），该案的意义在于对州际贸易条款的含义进行了首次阐释， 通过对贸易、州际等词汇含义和性质的界定，联邦最高法院表达了对州际贸易调控条款模糊而广泛的适用意见。也即，联邦对州际贸易有排他（exclusive）的专属管辖权。1851年库利案（Cooley v.Board of Wardens of Port of Philadelphia, 53U.S.＜12 How.＞ 299）法官们开始转而谋求联邦与州之间的利益平衡，以各种方式限制联邦的贸易调控权，这一趋势一直持续到“新政时代”。1941年的劳工标准案（United States v.Darby, 312 U.S.100，1941）则标志着联邦最高法院在联邦调控州际贸易权的态度上的全面转化，联邦最高法院认为国会权力并非限于调节州际贸易，而且扩展到所有影响州际贸易的州内贸易，只要为实现合法的目标，对它们的调控就构成必要与合适的手段。而1964年的亚特兰大中心汽车旅馆公司诉合众国案（Heart of Atlanta Motel,Inc.v.United States,379 U.S.241,1964），法院判决国会有权禁止在接待跨州行人的旅馆和汽车旅馆中实行种族歧视，因为这种歧视阻碍黑人通过从而妨碍了州际贸易，从而大大拓展了州际贸易适用的领域。在现代经济活动中，任何商业活动都很难孤立展开，因而在广泛的州际贸易内涵和实质性影响理论下，联邦国会不仅可以调控州际贸易，而且可以干涉地方性事务。

[2]参见陆润康：《美国联邦宪法论》，184页，太原，书海出版社，2003。

[3]在很大程度上，虽然联邦最高法院、总统和联邦国会有的时候也因为三权分立的职责分工产生纠纷，但是在扩大联邦权力、规制州法的问题上大多数情况下是在一条战线上的。举例来说，在美国宪法制定后的第一个一百年共判决79条州法律因违宪而无效，而到了第二个一百年，一下子就用违宪审查的方式废掉了865条州法律；但自从美国宪法生效以来，不过一百多条联邦法律被判决因违宪而无效。

[4]对此问题还可参见第十八章关于Incorporation Doctrine词条的解释，看看联邦最高法院是如何把仅仅是针对联邦的Bill of Rights的宪法权利“并入”（incorporate）到维护人民权利不受州侵犯的宪法保障范围内的。由此可见，第14条修正案中的正当程序已经成为一个底线性的宪法保证，即权利法案中的那些不容联邦侵犯的权利是基本权利的底线，州对待这些基本权利要参照联邦的标准。一旦州对这些权利的保护还不如联邦，已经触及联邦《权利法案》所设立的标准，就可以依照第14条修正案来修正州的那些“越位”行为。这就意味着，《权利法案》的权利保护是最低标准，是对整个美利坚合众国而言的不可突破的底线，联邦不可侵犯，州也不可越雷池，因为有第14条修正案在。


Section 3 The Federal Government and the Legal System

第三节 联邦政府及其法律体系

一、重点法律知识分析

1.President and the president's cabinet：美国实行的是三权分立（三权分立怎么说？——Separation of Powers。一提到分权，西方现代分权理论指的就是立法、行政和司法三分政府，即三权分立，所以没有必要说Three Separation of Powers或者是Separation of Three Powers），目的就是要在不同的政府权力之间达到制衡（权力的制衡怎么说？——check and balance，即相互牵制达到权力的平衡）。而其中很大的权力分给了由总统所代表的行政部门。

美国总统可能是世界上最受人关注的政治“明星”了。根据美国宪法的规定，美国实行的是总统制的行政体制，总统可以说是独揽行政大权，还是陆、海、空三军司令。总统再能干，也不能事必躬亲，所以，除了给总统配一个副手以外（还有以防万一的功效，最典型的例子就是肯尼迪遇刺后约翰逊直接由副总统的位置上宣誓就职了），还要有自己的一套班子：部长们。鉴于部长们要直接和总统打交道，听命于总统，总统可不想找一个自己看不顺眼，或者是看自己不顺眼的人来当自己的属下，所以总统有权提名部长，但是要由参议院同意和任命（这就是制衡）。这些部长们的集体就是我们所说的“内阁”（cabinet）。

2.law enforcement or police agencies：执法或警察机构。Black's Law Dictionary对于law enforcement的解释如下：The detection and punishment of violations of law.This term is not limited to the enforcement of criminal law.For example, the Freedom of Information Act contains an exemption from disclosure for information compiled for law enforcement purposes and furnished in confidence.That exemption is valid for the enforcement of a variety of noncriminal laws （such as national-security laws）as well.因此，所谓的执法并不仅仅是实施刑法的发现犯罪和惩罚犯罪的行为，实施其他法律的行为也可以被看作是执法。但是，一般来讲，执法还是和刑事问题紧密相连的，在上述Black's Law Dictionary的解释之下，law enforcement这个词条还有另外一个意思，即Police officer and other members of the executive branch of government charged with carrying out and enforcing the criminal law。

按照我们传统的观念，公、检、法都算是司法机关，不算是executive branch。但是，如果按照严格的三权分立的观点，police和 prosecutor（检察官），都算是行政官员，行使的也是行政权。Black's Law Dictionary说了，司法（judicial）就是of, relating to, or by the court or a judge。因此，在这个层面上，司法仅仅是指法院和法官的审判。所以，美国的司法官员就是法官。负责实施联邦法律的联邦行政机构是司法部——Justice Department。司法部的首长是美国的总检察长——Attorney General。司法部在联邦最高法院中涉及美国的诉讼中代表美国，同时向总统和其他行政部门的首长提供法律意见。美国司法部实际上还起到了我国检察院的作用——The Department control（s）over all criminal prosecutions，由司法部的行政官员作为公诉人（public prosecutor），当然都是有法律背景的专业人士，对涉及美国联邦有管辖权的刑事案件提起公诉。所以，司法部的首长也就是美国的总检察长了。

在我们的印象中，执法机关里面最强悍的应该是警察啊？难道美国联邦政府底下就没有警察部门？有，但不叫警察部，叫FBI——Federal Bureau of Investigation，即联邦调查局。美国FBI首脑就是司法部长——Attorney General。他掌握了美国的联邦警察（当然他还是要听命于总统，总统既可以提名，也可以罢免），在美国的law enforcement中扮演着一个重要的角色。由此可见，美国的司法部可是个大权在握的实权部门，嫌疑犯由它下属的FBI来抓和审，起诉则由自己的官员——公诉人来进行，是典型的law enforcement and police agencies。

Small quiz：

能够从网上Google一下有关FBI和Attorney General的资料，最简单的就是登陆其官方网站，看看都能找到什么有用的资料？

二、英语技能提高要点提示

the heart of the legal practice：heart，此处即指center，但显得灵活生动，类似中文中的拟人或是比喻的用法，以此为例即可举一反三，例如：the head of the department。


Section 4 State Governments and the Legal System

第四节 州政府及其法律体系

一、基础词汇释义

bicameral：两院制。立法机关由两个议院组成的立法体制。

二、重点法律知识分析

Each state has the power to determine the type of government that exists within its Boundaries：美国许多州的构架可以看作是联邦政治结构的一个缩小版。美国各州有自己的宪法，也采用三权分立的政府组织形式。行政部门的首长为州长——Governor，副州长为Lieutenant Governor，主要的行政官员有州务卿——Secretary of State，检察总长——Attorney General，审计总长——Auditor General，还有类似联邦政府里各部门的部长们，基本上就是联邦政府行政结构在州层面的一个复制。除了一院制的内布拉斯州（Nebraska），其他州的议会也是两院制的，通常为众议院（House of Representatives）和参议院（Senate）。 州的最终法院也通常为最高法院——State Supreme Court。在各个州，行政部门的权力和大权在握的总统制联邦行政部门相比，有些小巫见大巫了。首先，总统有权提名内阁成员和其他高层的行政官员，由参议院同意并任命，因此，总统掌握了核心的人事权，身边可以是自己的亲信，而美国许多州的主要行政部门首长，如总检察长、州务卿等是由人民直接选出的，州长对此无能为力，万一选上一个和自己政见向左的人身居要职，也只能将就着慢慢磨合了。既然这些官员不是州长任命的，也就没有必要向州长负责，是要向人民负责——谁让我当这个官，我就像谁负责，公平合理。这也就意味着，州长无权将这些民选的官员免职。更为重要的是，各州的法官大多也由人民选出，而不是州长任命的，州长对法院的影响力也大打折扣。这一点上，州长的权力和总统比是大大地缩水了。其次，许多州的州政府官员和州长经常属于不同政党，甚至某些州的副州长和州长也属于不同的政治阵营。这些人民直选的官员常常会独立行动，按照选民的意志行事，有时会站到州长的对立面，让州长难以施展拳脚。因此，美国各州的政府架构在三权分立角度和联邦基本上如出一辙，但是，在具体实施政府权力的方式上和联邦政府倒是各有千秋：州的做法体现了规范人民最少的政府是最好的政府，最好由人民说了算的事多一些，政府特别是权力最大的州长说了算的事少一些；而为了有效管理合众国这个州的“集大成者”，联邦政府获得了相比州政府更为集中的权力。

单纯地观察某一州的政府构架还算清晰可辨，一旦涉及州和州之间的关系问题，问题就变得不那么简单了。如果说1789年的美利坚合众国宪法是美利坚合众国的“出生证明”——美利坚合众国的成立有赖于宪法的签署，而合众国各个州的名分在此之前就有了。因此，合众国的宪法只字未提各个州是怎么来的，原因很简单，早在合众国建立之前，各州就已经存在了，所以各个州可不是合众国宪法宣布建立的。而且各个州在合众国成立之前就是相互之间各自独立，互不统领。成立了合众国之后，州和州之间的这种独立关系本质上还是照旧：各州除了在宪法中将一部分权力赋予联邦之外，州和州之间的关系依然还是相互独立的，这种微妙的相互关系用英文来表示就是separate sovereign nation-state，用下面提到的案子里美国联邦最高法院的术语来说，州和州之间，州和联邦之间是一种Dual Sovereignty的关系：different governments （either separate states or state and federal）have the right to regulate within their governmental boundaries and when individuals have dealings with more than one government, they are subject to laws of each of these governments，即州和州被看作是各自享有主权的独立存在，即使在州和联邦之间，也是根据宪法的规定各管一摊，互不干涉，照上文介绍的情况，这就算是美国的federalism了。为了更好地理解这一情况，我们简单介绍一下一个案件：Heath v.Alabama, 474 U.S.82 （1985）。

在本案中，犯罪嫌疑人Larry Gene Heath雇用了其他两人绑架和谋杀了自己的妻子。其妻在阿拉巴马州被绑架，然后越过州界，在佐治亚州被杀害。Heath在佐治亚州认罪，未被判处死刑。随后，阿拉巴马州也对其提起了公诉，要求判处其死刑。Heath在本案中向美国联邦最高法院辩称，同一犯罪行为在某一州已经受到了审判并受到刑事制裁，另一个州无权就此犯罪行为再次对其进行审判和宣判。美国联邦最高法院拒绝了被告的这种辩解，明确指出合众国的州之间分别享有独立的主权，每个州都有自己制定的法律和需要维护的利益，每个州当然可以根据自己的法律提起刑事诉讼。不能说因为某一个与本州利益相关的犯罪行为在其他州受到了审判和制裁，本州就无权再审了（The dual sovereignty doctrine, as originally articulated and consistently applied by this Court, compels the conclusion that successive prosecutions by two States for the same conduct are not barred）。本州根据自己的主权，依然有权审理该犯罪行为（The States are no less sovereign with respect to each other than they are with respect to the Federal Government.Their powers to undertake criminal prosecutions derive from separate and independent sources of power and authority originally belonging to them before admission to the Union and preserved to them by the Tenth Amendment.The States are equal to each other “in power, dignity and authority, each competent to exert that residuum of sovereignty not delegated to the United States by the Constitution itself.”）。

三、英语技能提高要点提示

state governments are patterned after：pattern，此处为名词活用为动词，相当于copy。此外，像model，mode这几个词都可以直接取代pattern表示同样的意思。


Section 5 The Courts and Their Roles

第五节 法院及其作用

一、基础词汇释义

1.original jurisdiction：初审管辖权。首次审理某一案件的权力；审判（既包括法律审，也包括事实审）是在具有初审管辖权的法院进行的。

2.trial：审判。指所有当事人提交证据、询问证人，并通常把他们的争议提交法院审理的开庭审理程序。

3.corroborate：证实。证明他人供述。

4.trier of fact：事实审理者。在审判中对案件事实作出裁决的人，指陪审团，也指在无陪审团参加案件中的法官。

5.federal jurisdiction：联邦（法院）管辖权。联邦法院具有的审理某一案件的权力。

6.diversity of citizenship：公民身份多样性（管辖）（原被告属于不同州的公民并且争议额超过$75 000的案件由联邦法院管辖）。

7.en banc：全院庭审。法院全体法官共同审理案件的制度。

8.appellate jurisdiction：上诉管辖权。上级法院复审下级法院审理的案件的权力。

9.clerk's transcript：案卷。由法庭书记员准备的含有与某一案件相关文件复本的记录。

10.reporter's transcript：庭审记录。由法庭记录员对法庭审判过程所作的详细记录。

11.appellate brief：上诉辩护状。包含有关事实问题和法律问题的诉讼主张的书面文件，由一案件中的律师针对上诉而准备。

12.jury instructions：（法官）对陪审团的指示。法官宣读给陪审团的指示，这些指示能够简明扼要地说明如何在案件中适用法律。

13.affirm：维持（原判）。指在上诉中维持下级法院的判决。

14.reverse：推翻（原判）。改变下级法院的判决。

15.remand：发回重审。将案件发回下级法院重新审理。

16.petition for writ of certiorari：申请调卷令。提交给最高法院申请审理某一案件的文件。

17.magistrate：治安法官。由联邦地区法官任命，具有某些法官权力的一种司法行政官员。

二、重点词汇详解

1.trial courts：初审法院。A court of original jurisdiction where the evidence is first received and considered,also termed court of first instance, instance court, court of instance.这个词算是一个法律术语，千万不能望文生义，直接翻译成“审判法院”。试想，法院不审判还会干什么，还真是找不出不管审判的法院。

2.hear the case：hear，审理，即to listen to the argument in a court case。

Small quiz：

法律英语中用hear来表示审理，能否因此来体会英美普通法案件审理方式的特点？此外，除了hear之外，还可以用哪些词来表示审理？

3.Presiding over the trial is a judge who rules on all legal issues that arise during the trial：rule，裁决（庭审中出现的问题），即to decide a legal point，例如：We are waiting for the judge to rule on the admissibility of the defense evidence。

此外，rule一词用作名词可以指：（1）原则，即an established and authoritative standard or principle，例如：general rule；（2）规则，即a regulation governing a court's or an agency's internal procedures，例如：Rules of the Supreme Court, Federal Rules of Civil/Criminal Rules；（3）裁决，即decision made by a court，例如：rule in United States v.Lopez。

Small quiz：

对某个issue作出rule，也可以推翻这个rule，即overrule，看看在本课中什么地方出现了这个词。

词义辨析

就“（法院）裁决”这个含义而言，ruling和rule这两个词都可以表示，但是也有如下不同：

Rule是指the outcome of a court's decision either on some point of law or on the case as a whole。由此可见，rule是指对某一个案子所作的判决，而ruling既可以指对案件中的某个法律问题作出裁决，例如：objection sustained即是一个ruling，也可以指对案子所作的整体的判决。

Rule还带有这样一个含义，通过对一个案子的判决，可以得出一个principle意义上的rule，此时相当于rule of law（法律原则，而不是“法治”的含义），而ruling之所以能够作出，实际上是以先前的principle意义上的rule为基础的，尽管对某些具体问题的ruling对于以后的类似问题也可以起到先例的作用，但是ruling的基础是rule。

4.Jury：陪审团，即a sworn body of people convened to render a rational, impartial verdict （a finding of fact on a question）officially submitted to them by a court, or to set a penalty or judgment。陪审团审判制度流行于英国、美国以及其他英语国家和地区（包括我国的香港）。陪审团分两种，一种是大陪审团（grand jury），负责对犯罪的调查，或对执法部门关于刑案的侦查及证据加以审查，以确定是否向法院起诉。大陪审团由23人组成，其中包括正负“陪审团主席或曰首席陪审员”（foreman）和两位自愿担任的书记。另一种称为小陪审团（petit jury），这种通常由所在社区的12个公民组成的陪审团担负的是审判职能，它要对刑事以及民事案件的被告人是否构成犯罪或民事侵权作出裁断。如果裁定无罪或不构成侵权，审判便结束。它认定有罪或侵权成立，再由法官适用法律，作出最终的司法判决。

5.file papers in connection with lawsuits：此处的papers指的是与诉讼相关的文件，比如起诉书——complaint，被告的答辩状——answer，律师辩论意见书——briefs，等等。

6.the prosecutor's case：此处的case可不是案例的意思，指的是（诉讼当事人向法庭提出的）证据和辩护，即argument or facts put forward by one side in legal proceedings，如，defense counsel put his case（辩护律师提出他的论点和事实）。 There is a strong case against the accused（有对被告不利的强有力的论据和事实）。

7.double jeopardy：双重危险。The fact of being prosecuted or sentenced twice for substantially the same offense，即对实质上的同一罪行给予两次起诉、审判、定罪或是科刑。这一原则出自美国宪法第5条修正案：nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb。如果被告在初审法院被起诉后被判无罪，检察官就不能把案子上诉到上一级法院了。但是，如果被告不服判决，可以上诉么？可以。首先，上诉是被告的as of right；其次，双重危险说的是禁止一个人被两次起诉（being prosecuted），禁止的是公诉人的行为，而没有禁止公民不服判决上诉的权利。这方面最典型的案子就是辛普森一案，辛普森一审被宣布无罪释放后，这个案子就算是了结了。如果辛普森被判有罪，他还可以继续上诉，但是检察官在面临无罪判决的时候，就没有大陆法上的抗诉的权利了。

8.leading （question）：诱导性的问题。A question that suggests the answer to the person being interrogated, especially a question that may be answered by a mere “yes” or “no”.在英美证据规则上，这类诱导证人回答 “是”或“不是”的提问方式，在对本方证人所作的直接询问（direct examination），即传唤证人到庭的当事人首先对该证人进行的询问时，是不允许提出的。而在对对方证人进行的交叉询问（cross examination）过程中，则可以提出诱导性的问题。

9.objection：异议，反对。 A formal statement opposing something that has occurred, or is about to occur, in court and seeking the judge's immediate ruling on it.在庭审中对于法律程序中这些已经或正要发生的情况提出异议，主要是反对法院采纳不合格的证据，显然，这种异议应当及时作出，由法官裁定（rule）该异议是否被接受，如果法官接受此异议，则该证据将不被采信。如果法官驳回异议，提出异议的当事人有权就此驳回上诉。

10.overrule：驳回。此处overrule的意思就是reject，指的是庭审过程中，法官驳回律师提出的反对意见——objection。此外，overrule还有推翻先例的意思。

11.Miranda rights：米兰达（规则赋予的）权利。美国联邦最高法院在1966年米兰达诉亚利桑那州（Miranda v.Arizona,384 U.S.436,1966）一案中确立了米兰达规则——Miranda rule，要求警察对其拘留或是逮捕的犯罪嫌疑人在讯问前必须告知其有某些宪法性权利，否则，除非被告明确放弃这些权利，讯问所得的证据不得在庭审时作为对嫌疑人不利的证据。这些constitutional rights包括：The suspect must be advised of the right to remain silent, the right to have an attorney present during questioning, and the right to have an attorney appointed if the suspect can not afford one。

12.the merits of the case, hear a case on its merits：merits，请求或案件的实质依据，即elements or grounds of a claim or defenses; the substantive considerations to be taken into account in deciding a case, as opposed to extraneous or technical points, esp.of a procedure，而hear a case on its merits即为审理案件的实体问题，而merits of the case则指the main question which is at issue in an action，即案件的实质问题，案件的是非曲直。

13.binding：有约束力的、有拘束力的，即legally forces someone to do something, 例如：binding precedent，（必须被下级法院遵循的）有约束力的先例。文中的“its decision is binding on all lower courts in the United States”即指最高法院的判决（decision）所有下级法院必须遵循。

14.bench：法官席，即法庭上raised area occupied by the judges。比如，approach the bench，就是在法庭上走向法官席，向法官提出请求。相关的用法有bench and bar，指的是法官的总称；the Sixth Circuit bench，指的是联邦第六巡回法院的全体法官；sit on the bench，指的就是担任法官。

15.impeachment：弹劾，主要是指formally charge a public official with violation of the public trust，是解除达不到任职条件的官员的一种法律程序。美国联邦一级的弹劾要经过众议院和参议院两套程序。众议院负责提起弹劾，具体做法是把针对某政府官员的弹劾提交到众议院的司法委员会——The Committee on the Judiciary，此时弹劾程序就正式启动，司法委员会向众议院提出弹劾的动议，众议院只需简单多数就可以通过弹劾条款。此后，众议院派专人将案件提交给参议院，由参议院负责对弹劾的审理。如果遭到弹劾的是美国总统，就要由联邦最高法院的首席大法官主持审理。对弹劾中的每项指控都必须经参议院2/3多数通过才能对被弹劾的被告定罪。官员一旦被定罪，极有可能就被解除公职，因为他已经丧失了担任公职的资格。此外，尽管除了解除公职的处罚外，弹劾本身并没有附加其他任何处罚措施，但是被弹劾的官员仍免不了由于在弹劾过程中发现的任一犯罪行为而受到刑事指控。美国历史上著名的弹劾事件包括尼克松在1974年面临弹劾的危险时，不得不主动辞职，以及联邦国会众议院在2000年以简单多数通过对克林顿总统进行弹劾的程序后，在随后的参议院的投票中险些对其弹劾定罪——有50名左右的参议员投票赞成对克林顿弹劾定罪，指控其作伪证和妨害司法公正，离弹劾成立所需的2/3多数票即60票仅差10票。在司法领域受到弹劾的法官人数并不多。第一位遭弹劾而被免职的联邦法官是John Pickering，理由看起来有些荒唐——该法官不仅在审判中渎职还竟然以醉酒之身开庭审理案件。紧接着在1804年，联邦最高法院法官Samuel Chase因政治理由被弹劾，但被参议院无罪开释。自从那时起，美国国会只有七次以弹劾的方式，免掉了或是试图免掉联邦法官的职务。

三、英语技能提高要点提示

1.the everyday practice of law often revolves around the courts：revolves around the court相当于center on the courts。就如同汉语的表达“改了主意”而在英文中可以是“have a second thought”。英汉表达的这种差异不可不察。

Small quiz：

试着翻译一下“生活已经改变了”这句话，看看有几种翻译方法，仔细体会一下其中反映出的中英表达的差异。

2.The courts are arranged much like a pyramid, with the Supreme Court at the top, the courts of appeals in the middle, and the district courts at the bottom：本句的精彩之处在于with之后的句子结构，这种表述方式在长句，特别是一些文书中会用得到。

3.Work for the city constitutes about 50 percent of the practice of your attorney：constitute about 50 percent of，相当于account for 50 percent of，是否还可以想到类似的表述方式？

四、重点法律知识分析

1.Federal District Court：美国联邦的初审法院叫地区法院——Federal District Court。美国只有一个联邦，但并不是只有一个联邦初审法院。联邦地区法院分散在美国各州，一共有九十多个。在人口较为稠密的州，一般设有三到四个联邦地区法院，比如，纽约州，就在东、西、南、北四个区域均设立了一个地区法院。算下来，只有纽约、得克萨斯和加利福尼亚三个州在州境内由联邦设立了四个联邦地区法院。相应的，在人口较为稀少的州，联邦就只设立一个地区法院，比如蒙大拿州。联邦除了在50个州设立地区法院之外，还专门为哥伦比亚特区设立一个地区法院，而对于关岛、波多黎各、维京群岛和北马里亚纳群岛这些美国的属地—territory[1]
 ，也分别设立了地区法院。联邦地区法院至少会有两名联邦法官，法官人数最多的是纽约南区地区法院（Southern District of New York），共有28名法官。

美国法院体系无论是联邦还是州层面的，一般都为三级法院——three tiered model，也为三审终审——third instance as final instance。作为初审法院的trial courts，在案件审理中需要处理的不仅有事实问题（issues of facts），还要进行法律审（issues of law），前者由陪审团作出裁决（verdict），后者是法官当仁不让的职责所在。而在不需要陪审团参与审判的情况下，自然都是法官包办了。法官最终作出的判决则为judgment，写成的判决书就是我们已经读到的opinion了。

2.Special Trial Courts：美国联邦初审法院除了地区法院之外，还有某些拥有特殊管辖权（specialized jurisdiction）与地区法院同级的初审法院——联邦特别初审法院。比如，联邦美国索赔法院——U.S.Claim Court，当一方当事人为政府机关时，该法院对于此案件有管辖权，例如当某人提起联邦政府侵害其隐私权的诉讼，因为一方当事人为联邦政府，所以可以到该法院提起诉讼。与联邦地区法院审理的案件数量相比，这些联邦特别初审法院审理的数量非常有限。美国国会认为大多数的联邦法争议应该由美国宪法第3条设立的一般联邦法院审理，因此拒绝设立更多拥有特殊管辖权的联邦法院。

3.Federal Appellate Courts：美国联邦的二审法院为联邦上诉法院——Federal Appellate Courts or Federal Courts of Appeals。但是，美国联邦上诉法院的职能虽然是审理来自于联邦初审法院的上诉案件，却没有直接称呼自己为上诉法院，而是给自己起了一个专门的名字：巡回法院——Circuit。而且，美国联邦法院体系里可不止一个circuit，而是有13个circuits。上文已经提到，美国的联邦初审法院是按照各州的地理分布遍布美国各州的，同样，联邦巡回法院也是按照地理位置的划分各管一摊，这样按照地理区域设立的circuits共有12个，其中有11个在命名的时候就直接从1到11一直排下去了，也就是从First Circuit一个不落的排到Eleventh Circuit，还有1个是专门为哥伦比亚特区设立的D.C.Circuit。美国一共有50个州，一州一个circuit明显不够分的，就意味着每一个这样的circuit都要管辖几个州境内的联邦地区法院的上诉案件。不要忘了美国联邦初审法院里还有一类special trial court，既然叫特别初审法院，上诉的时候也有“特殊”待遇，直接上诉到一个专门为他们设立的circuit，即Federal Circuit。屈指一算，正好是13个联邦巡回法院。

联邦巡回法院受理不服联邦地区判决而上诉的案件。在美国，上诉（appeal）是公民的宪法权利，用英文来表述就是appeal as of right。这意味着，公民对判决不服有权利上诉到高级法院，但是，上一级法院是否有as of duty的义务必然受理则存在不同的情况。从地区法院上诉到巡回法院的案件，巡回法院必须受理，但是，从巡回法院“上诉”到最高法院的案件，受理与否最高法院有自由裁量权。因此，当事人并不是从巡回法院“上诉”到最高法院的，而是请求（petition）最高法院来review自己的案件的。最高法院要是觉得有必要干预下级法院的判决，就要给下级法院发一个writ of certiorari，即复审调案令，把案卷从巡回法院调上来进行review，作出终审判决。所以说，一个案子能不能从巡回法院打到最高法院就要看当事人能不能“申请”（petition）到这个调案令了。在审理过程中，美国联邦法院初审法院即地区法院是事实审，巡回法院和最高法院是法律审。原则上，对于地区法院已经认定的事实，巡回法院和最高法院不再审理，即使在事实认定过程中有瑕疵，第二审法院也不会进行事实审理，而是发回地区法院重审。这就不难理解为什么美国联邦法院的法官哪怕是最低一级的地区法院的法官都要总统提名国会批准，而且是终身任职了。他们可算是身居要职，责任重大，没有权威和公信力可不成，总统提名加上国会批准可以算是双保险，保证一个有责任、有能力的人担任这个职务，而一旦成为了联邦法院的法官，终身任职还可以保证他们没有后顾之忧，安心审案，不必担心政治变动威胁到自身的安危，看官僚们的眼色行事，从而保证司法的独立性。

4.The U.S.Supreme Court：美国联邦最高法院开庭审理的时候，9位大法官共同庭审和判决所有的上诉案件，这也就是所谓的en banc。在作出判决（judgment）的时候，遵循的是简单多数的原则，只要5名大法官达成了一致意见，就能作出最终的判决。这时，首席大法官（chief justice）会指派持有多数派意见的法官中的一位，写出案件的判决书，这份根据多数派意见写成的判决，叫做majority opinion，是对以后的相似案件有约束力的判决。而在案件中持有与多数意见不同的法官，自然是少数派了，也不是没有机会发表自己的观点，他们也可以在majority opinion之后附上自己对案件的不同看法，叫做dissenting opinion，即反对意见。一般而言，在分析先例（precedent）的时候，就是要看majority opinion，因为这才是法官造的有效力的法律原则，但是，dissenting opinion未必就是一无是处。在一些充满争议的案件中，majority opinion不一定就是完全服众的，dissenting opinion用好了绝对会获益匪浅。首先，对比两种不同的观点，可以更好地理解法院majority opinion的精神实质；其次，美国并不是一个严格遵循先例的国家，最高法院推翻自己的先例虽不能说是家常便饭，也是屡见不鲜，因此，理解好了dissenting opinion的实质，有可能在先例作出以后的类似案件中，以各种理由说dissenting opinion里的观点其实更加适用自己的案件，从而使法院推翻先例所确立的法律原则，采纳dissenting opinion的观点，作出对自己有利的判决。只不过这一次，先例中的dissenting opinion，就变成了有约束力的majority opinion了。

此外，还有一点需要说明，美国联邦最高法院也算是“上诉法院”（appellate court），因为根据appellate的定义，任何一个法院如果have the power to hear a case after it has already been decided by a lower court，即具备了上诉管辖权——appellate jurisdiction。显然，联邦最高法院可以审理来自巡回法院的案子，也可以审理来自州最高法院的案子，它们都算是联邦最高法院的lower courts，因此，联邦最高法院也是上诉法院——appellate court。

在司法实践中，当事人要想获得联邦最高法院的writ of certiorari，绝非轻而易举。一般而言，每年大约会有六千件请求联邦最高法院review的petition，而只有大约一百三十件左右能够得到writ of certiorari。美国联邦最高法院之所以这么做，是因为联邦最高法院认为自己的主要任务是对法律和司法制度作出更多的贡献，而绝不仅仅局限于改正下级法院的错误。因此，美国联邦法院在决定是否review某一个案件时，相当小心翼翼，绝对是抓大放小，只有在以下情况下，联邦最高法院才会下达writ of certiorari：第一，不同的联邦巡回法院或是州最高法院对于同一个联邦法争议的判决出现见解分歧；第二，州法院或是联邦巡回法院判决了一个联邦最高法院从未审理过，但却是应该由联邦最高法院决定的重要的联邦法争议；第三，对于某个重要的联邦法争议，州法院或是联邦巡回法院的判决与联邦最高法院的相关判决相抵触。

为了更好地理解联邦法院的三级体制，下面就归纳一下美国三级联邦法院的相关知识：联邦最高法院的双方当事人一方是申请writ of certiorari的申请人——petitioner，另一方是应诉的respondent；而在巡回法院里，双方当事人分别是上诉的上诉人（appellant）和被上诉人（appellee）；在初审法院就是原告（plaintiff）和被告（defendant）。

下面就以纽约和芝加哥为例说明三级联邦法院体制到底是怎么样的。
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5.Federal Judges：根据20世纪90年代中期的情况，美国有272 000件左右的案件在联邦法院提起，而在州法院提起的案件则高达9 000万件。在法官人数方面，联邦法院和州法院也是众寡悬殊：联邦地区法院共有640位联邦法官，联邦巡回法院有170位法官，而州法院法官的人数则有28 000位左右，联邦法院法官的人数仅相当于加利福尼亚州州法官的人数。

6.State Court：美国各州的法院体系一般也是初审法院、上诉法院和最高法院的体制，只有极少数几个州采用二级法院体制，即仅有初审法院和实际上作为最高法院的二审上诉法院。但是，在各州各级法院的名称上可就是五花八门了，特别是初审法院的名称上更是各具特色，最为常见的是把初审法院叫做“高级法院”——superior court，还有叫做“巡回法院”——circuit court，也有和联邦初审法院一样叫做“地区法院”——district court。最有意思的是纽约州，初审法院明明是最低一级的法院，却偏偏叫做最高法院——supreme court。我们还是以纽约和芝加哥为例，看一看美国州法院的三级体制吧。
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7.State Court Judges：美国各州法院的法官选任制度并不统一，一般可以分为由州长任命和公民投票选举两种方法。此外，有的州还实行由州议会指定州法院法官的法官选任制度。州法院的法官同样也会面临被免职的危险。如果有正当理由，包括州法官有犯罪行为，不能胜任职务，缺乏司法素养等，律师、诉讼当事人甚或是一般人民大众都有权对这样的法官提起检举，而美国各州一般都会有专门管理法官的委员会，比如Judicial Tenure Commission（司法任期委员会）或是Board of Judicial Standards（司法标准委员会），由这些委员会审查被检举的法官的行为。这些委员会也有权采取适当的处分措施，也可以向州最高法院建议适当的处分，包括免去该法官的公职。另外，免职法官还有一种方式，那就是州议会弹劾法官，迫使法官被免职。



注释

[1]Territory: A part of the United States not included within any state by organized with a separate legislature.


第三章　法律渊源（Laws: Their Sources）

Section 1 Introduction

第一节 导论

一、基础词汇释义

sources of law：法律渊源。如宪法、案例、议会法令、行政法规。

二、重点词汇详解

constitutional convention：convention在法律上最常用的含义为公约，即an agreement or compact, esp. one among nations; a multilateral treaty，比如，the Geneva Convention （《日内瓦公约》，于1864年在瑞士日内瓦签订的有关优待战俘和伤病员的国际公约）。但是，在constitutional convention语境下，convention显然不是公约的意思，此处的convention是指a special assembly elected for the purpose of framing, revising or amending a constitution，因此，constitutional convention指“制宪会议”，也可以简称为constitution。

Small quiz：

1.既然制宪会议的职能之一是amending constitution，美国宪法如何进行修订？到哪里能够找到这个问题的答案？

2.制定宪法可以是framing a constitution，还可以用其他的有制定含义的词语来表达制定宪法这个意思吗？

三、英语技能提高要点提示

1.constitutes a violation of these charges：constitute，构成。“某某行为构成犯罪”即是…constitute a crime，或者是constitute an offense of …。

2.pending an investigation：pending，是指remaining undecided; awaiting decision，即未决的。所以，未决案件即为a pending case。Pending action，未决诉讼，一个action在时间上从file a lawsuit to court，从而使从诉讼开始到最终的judgment作出之前，都是pending。


Section 2 Constitutional Law

第二节 宪法

一、基础词汇释义

1.Constitution：宪法。以建立政府并限定其权力为首要宗旨的法律文件。

2.Bill of Rights：（美国）《权利法案》。美国宪法前10条修正案的总称。

二、重点词汇详解

1.the U.S. Supreme Court to interpret that term：interpret，法律解释，即determining the law or a legal document means。比如，administrative interpretation, 行政解释；authentic interpretation, 权威解释（法律制定机关的解释）；grammatical interpretation, 语法解释；liberal interpretation, 自由解释（应从读者认为拟定者可能合理抱有的目的出发进行解释，即使拟定者事实上可能因为疏忽而没有想到）； extensive interpretation, 广义或扩大解释；strict interpretation, 严格或限制解释。

词义辨析

法律解释除了interpret之外，还以construe一词，名词形式为construction（特别注意，在legal context里，construction大多数情况下不是建筑的意思）。二者有什么区别呢？

Henry Campbell Black曾经于1896年著有 Handbook on the Construction and Interpretation of the Laws一书，仅从书名中将Construction和Interpretation并列，并且用了and而不是or来连接，似乎就能看出些端倪，这两个词有些不一样。

按照Henry Campbell Black的理解，interpretation, as applied to written law, is the art or process of discovering and expounding the intended signification of the language used, that is, the meaning which the authors of the law designed it to convey to others。

而construction, as applied to written law, is the art or process of discovering and expounding the meaning and intention of the authors of the law with respect to its application to a given case, where that intention is rendered doubtful either by reason of apparent conflicting provisions or directions, or by reason of the fact that the given case is not explicitly provided for the law。

显然，constructions和interpretation在目的上没有大的不同，都是要理解法律文件的meaning，只是在解读方法上，construction更看重在特定案件背景下对法律文件的理解，而不是单纯看文件到底是什么意思，所以Black's Law Dictionary强调construction所具有的ascertaining a document's meaning with judicial standards的含义。

因此，一般而言，两词可以互换使用，但是interpretation更突出解释的目的是根据法律文件所用的语句本身确定其真实含义，而construction则旨在说明legal document在案件背景下理应导致的法律效果，同时还有一层含义：由于在普通法背景下judicial standard指的就是判例中体现的法律原则，而普通法国家的法官有通过先例创制法律的职能，所以construction还指法官在断案时或合同当事人在解释约定权利义务时，如果发现在文件中没有明示的立法或立约意图，也无法知晓默示之意图时，结合案情通过解释创造性地补充立法或立约意图。所以，construction的解释比interpretation要更深入。但是，在law practicing中，鉴于interpretation和construction的目的都是确认立法机关或立约方的真实意图，从而正确适用法律或合同，学理上的区别对实践的影响很小，在实务上两者基本上都可以混用。

2.That interpretation is binding on all lower courts：bind，指to impose one or more legal duties on a person or institution，即有约束力。比如，courts are bound by precedents。Be binding on可以看成是一种固定搭配，指which legally forces someone to do something，比如，the contract is binding on the parties。课文中也出现了类似的语句，比如，trial courts are bound by the decisions of courts of appeals， the decisions of … are binding on state courts, binding case law。

三、英语技能提高要点提示

1.Furthermore, state constitutions are often patterned after the federal Constitution and incorporate similar provisions：

首先，furthermore的用法值得关注，字义即in addition，即，也、此外、还有和同样的意思。常用于比较正式的文件中，表示除已述内容外，还有下面将要论述的内容。

Small quiz：

除了furthermore之外，还有哪些单词（是单词而不是词组）也可以表示同样的含义，它们之间有什么细微的区别？提示：最常见的是also和too，此外，likewise的用法是怎样的呢？

其次，pattern after，模仿。这是一个比较典型的名词活用为动词的例子，而且还使用了动词搭配。是否可以举一反三，可不可以用sample after？

最后，incorporate，本义是指合并，法律上指成立公司。此处就是include的意思。

Small quiz：

这里除了incorporate和include之外，还可以用其他的词汇来替换么？哪些词可以？embrace可以么？由此有什么启发？

2.a question of state law is at issue：at issue,指in question or in dispute，争论之中。如，many people fail to grasp what is really at issue here。在法律文件中表示对某事项有不同意见时，较常用这种说法，比如，the point at issue is the ownership of the property。


Section 3 Case Law

第三节 判例法

一、基础词汇释义

1.common law：普通法。从法庭审判中发展而来的一套法律。

2.precedent：先例。之前法院审理确定的典型案件，可被用来指导解决其后在审判中出现的类似案件或法律问题。

3.stare decisis：遵循先例。先例原则的另一种说法。

4.capital offense：死罪。可被判处死刑的罪行。

5.binding case law：有约束力的判例法。下级法院必须遵守的判例法。

二、重点词汇详解

1.the provisions of the U.S. Constitution：provision，指a clause in a statute, contract, or other legal instrument，即法律、合同或其他法律文件中的某一项规定。在法律文件中经常会出现的“法律/合同规定……”，则可表述为：the statute/contract provides for…。课文中也出现了state governments may provide for statutory law to be created through the voter process。

Small quiz：

中文法律文件中经常出现的“根据合同法第六条的规定”的表述，如果转换成英文如何翻译？

2.strike down laws that conflicted with the Constitution：strike down，此处指使无效。表示此含义的词语还有nullify, frustrate, annul, invalidate。

3.The controversy must be a real, legitimate dispute：legitimate有不同的含义，此处是指genuine，valid，即真实有效的，如：a legitimate complaint。而legitimate还有一个重要的含义——合法的，即complying with the law，如：a legitimate business; he has a legitimate claim of the property。a legitimate child即是婚生子女。

词义辨析

Legal, lawful和legitimate这三个词都有“合法”的意思，Black's Law Dictionary就直接用lawful来解释legitimate和legal。但也有不同之处，主要体现在legal和lawful之间：

Legal和lawful两个词经常使用，含义也很相近。Legal指established, required or permitted by law；lawful指not contrary to law， permitted by law。因此，lawful和legal在表述合法的含义时，基本上没有什么不同，Black's Law Dictionary就直接用lawful和legal来相互解释。但是，两者之间在内涵上还是有一些区别。Lawful强调实质合法，而legal侧重于形式合法。如果说某一行为是lawful的，则潜台词是指该行为是源于法律的授权或批准，至少是法律不禁止的；而说某一行为是legal的时候，则意味着该行为是根据法律的形式和习惯。因此，签订一份杀人合同，这个行为在实质上是unlawful，即法律不允许的，但是签订合同本身的行为从形式上看是legal的，只是由于内容不合法从而导致合同无效——illegal或invalid。此外，lawful更为清楚地暗含道德伦理上的内容，强调伦理上的容许性，而legal则仅指与技术性的或正式性的规则相一致。如果细心观察一下与lawful相关的词组，就可以体会到这一点，比如：lawful arrest（arrest不仅仅牵扯到所谓的符合法律程序，更隐含了对自由剥夺要有正当理由的伦理和道德底线）；lawful issue——合法子嗣，直系卑亲属；lawful interest——合法利息（如果回顾西方法律史，会发现在中世纪教会法期间，利息也是一个和良心和道德紧密相关的问题）。此外，legal还有一个重要的含义，即of or relating to law，特别是of or relating to law，as opposed to equity，即legal表示和法律有关的（不一定是合法的），特别是作为和equity law（衡平法）相对应的common law（普通法）。所以，才会出现legal education——法律教育而不是合法教育，legal assets——普通法上的遗产以对应衡平法上的equitable assets，legal and equitable rights——普通法上的权利与衡平法上的权利。因此，当看到legal一词，就要区分其是指lawful，还是指of law，甚至是特指of common law。

4.But this case applied only to felony cases, not misdemeanors or minor infractions：felony，重罪，即指a serious crime usu. punishable by imprisonment for more than one year or by death。而misdemeanor则是轻罪，即a crime that is less serious than a felony and is usu. punishable by fine, penalty, forfeiture, or confinement （usu. for a brief term）in a place other than prison。Infraction, 违法，即a violation, usu. of a rule or local ordinance and usu. not punishable by incarceration. Minor infraction即指轻微的违法行为，还构不成犯罪。

Small quiz：

1.哪些罪名属于felony？试着用英文表述一下这些重罪的罪名？

2.在解释misdemeanor和infraction的时候，提到了两个词：prison和incarceration，都指监狱、监禁，二者有什么不同吗？

5.it must apply the same rule of law：rule of law，此处的含义就是法律原则，即a substantive legal principle。而rule of law还有一个更加重要的含义——法治。

Small quiz：

1.法治是rule of law，“法制”的英文表述是什么？

2.“依法治国”如何翻译？

三、重点法律知识分析

stare decisis：遵循先例，也称做doctrine of precedent。这是一个拉丁文动词短语，意为“遵照执行已决之事项”（to stand by things decided），其完整形式为stare decisis et non quieta movere，即to stand by things decided and not disturb settled points。

遵循先例原则被看作是英美普通法的核心。它是指较高级的法院在处理某一类事实过程中若确立一项法律原则，则自此该法院或其同级、下级法院在处理案件中遇到同类事实时不应自作主张，而应照章办事——遵照该项已经确立的法律原则进行案件审理。在普通法中之所以采取此种做法，在历史上是因为诺曼征服后国王不得不面对地方贵族司法权力的挑战，要统一司法就要削弱地方司法权，而一下子出台一个全国通行的大法典在实践中难以实现，毕竟征服者是外来人，地方贵族势力还比较强大，所以就只好采取国王的法官巡回审理，通过具体个案的不断丰富，慢慢地把司法权抓到了国王手中，这些逐渐在全国（包括贵族领地上）适用的案子就构成了通行全国的普遍适用的法——common law。为了体现国王的公平，不会因人而异地适用法律或是同罪异罚，就把先例作为一个以后照此办理的标杆，从而达到法律体系的统一，这也是遵循先例所体现的一个内核，正如Karl Llewellyn在其所著的The Common Law Tradition一书中所说的“相似情形需要相似待遇”（that curious, almost universal sense of justice which urges all men are properly to be treated alike in like circumstances）。

除了这种不得已而为之的历史原因外，遵循先例的形成还和英美国家的思维方式有关。英美国家传统上不相信有可以囊括一切的理性主义，反而笃信经验主义甚至有些怀疑主义的倾向，在他们看来，人的认识能力有限，人的知识因此并不完备，与其指望那种一劳永逸、包罗万象的法典（边沁倡导的英国法典化运动的失败似乎可以作为对此的写照），倒不如通过法官们吸纳前辈法官们的智慧，使同类案件中的法律使用达到前后一致［大法官霍姆斯（Oliver Wendell Holmes）的名言：（普通）法的生命（从来都）不是逻辑而是经验——The life of （common）law has not been logic; it has been experience——即是此种观念的注脚］，满足了人们对形式公正的需要，保证了法律的可靠性和确定性。

遵循先例自有它的优点。先例是活生生的事实，在事实的背后就是根据这些事实总结出的法律原则，和抽象的法典语言相比，先例更加直观。人们可以借助先例清楚地知道自己的行为是否符合法律规范，同样对他们的行为作出合法与否的预测，这对法律的安定有很大的帮助。遵循先例还可以限制法官的自由裁量权。如果手中审理的案件的事实，而且是那些可以导致法律结论的核心事实和先例的事实相同或相类似的时候，法官就不能打着“凭良心”判案的旗号肆意判决，而只能套用先例的判决来处理手中的案件，从而防止法官无所顾忌地滥用手中的自由裁量权。有了先例的示范作用，法院就不必对每一个案件在各种法规、法理上个别考量，直接适用先前的结果就可以了。

但是，遵循先例也有自己的缺点。判例法本身浩如烟海的大量案例让普通人根本无从下手，怎么找到适合自己的先例对于没有法律训练的layperson来说简直就是mission impossible（而法典，特别是大陆法系的法典虽然有抽象的缺点，但是概括性高、体系完善，想要找到解决案件的条文相对简单，然而对抽象法典的解释又成了一个难题）。就是找到了一个先例，判例里可不像法典那样明明白白写着法律原则是什么：判例一般很长，里面的内容也不少，有事实，有论证和推理，还有结论，全部掺和在一起。对于layperson来说，看懂先例并抽象出和事实相关的法律原则也绝不轻松。为此，才会发展出一整套查找先例和分析先例的方法，是律师业务的基本功（参见第四章和第五章对这些技能的详细论述）。而如果严格适用遵循先例原则，由于每一个先例的形成有不同的时间上或空间上的原因，随着时间和空间的推移，当时决定审判结果的原因可能不再存在，僵化地固守先例，极易产生不公平、不合理的情形。英国和美国对这个问题的态度有所不同：英国人秉承了保守的传统，他们认为为了顾及法律的安定性，可以牺牲少数人的公平正义来维持社会大多数人的权利，所以一直严格遵守遵循先例原则，直到1966年，才承认如果适用原判决已经无法顺应时代，法院可以放弃遵循先例的原则，从而改变原判决的结果。美国不像英国那样严格地遵守过遵循先例原则，反而认为推翻先例本来就是遵循先例原则的一个内容。因此，美国法院如果认为前判决有误，可以直接推翻（overrule）先例自行判决，但是必须充分说明理由（show cause）。尽管英美在遵循先例原则上有此差异，在应用此原则的时候，基本的准则是上级法院可以改变下级法院的判决，同级法院可以推翻自己法院的先例。但是法院会尽量避免推翻先例，以维持法律的安定性、一致性与连贯性。另一方面，法官可以利用解释法律的方法，比较分析先例的事实和待审案件的事实，认定两者之间不相类似，待审案件因此可以不受先例的约束。这样，待审案件就成了一个和先例无关的新案件，法官可以制定新的判决——judgemade law，即不必采取推翻先例的方法而实质上达到了不受先例约束的效果。除非是法官没有任何解释的余地和空间，才会采取推翻先例的做法。由此可见，遵循先例不是完全机械的自动售货机式的法律机器，法官的个人智慧可以弹性地适用先例。

对于美国而言，遵循先例的适用还必须要解决另一个问题：其特殊的federalism体制导致联邦和州在相互之间是否可以适用以及如何适用对方的先例都需要进一步明确。在联邦或州各自的法院体系内，较低级的法院原则上要遵循较高级法院的先例是无可争辩的，这就是先例的binding effect；而对于另一个法院体系内的先例，则仅有persuasive effect，例如，纽约州的法院完全不必遵循佛罗里达州的先例，唯有纽约州法院认为佛罗里达州法院的判决是正确的时候，才会遵循该判决。但是，如果遇到联邦法院与州法院管辖事项重叠时，即所谓的concurrent jurisdiction时，如何适用遵循先例原则？

当州问题由联邦法院审理时，比如因为diversity jurisdiction（即当民事争议的当事人来自不同的州，而诉讼标的价值高于5万美金，尽管是州有管辖权的民事争议，也可以向联邦法院请求管辖）而取得州问题管辖的联邦法院，在适用遵循先例原则时，必须尊重州法院的判决结果，这就决定了联邦各级法院在民事问题上的判决结果实际上必须受州最高法院先例的约束。如果不是如此，联邦法院就有了民事问题的制定先例的权力，但是联邦最高法院1938年所作的Erie R. R. Co. v. Tompkins （304 U.S. 64, 1938）案判决中，明确指出在民事方面“不存在联邦的普遍适用的普通法”。既然如此，就意味着联邦法院不能在民事领域发挥普通法法官所据有的通过创制先例而行使judge-made law的权力，反而要遵循各州的先例。与之相反，如果州法院审理联邦问题时（如某人在州法院审理其盗窃案件时，若争辩道警察逮捕时违反了宪法所规定的正当程序——Due Process，则必须审查警察的行为是否违宪，因此案件在这个意义上就成了州法院审理联邦问题——联邦宪法），各州的法院判决都必须受联邦各级法院先例的约束。

Small quiz：

1.上文分析了美国没有联邦民事普通法，有联邦刑事普通法吗？原因何在？

2.如果加利福尼亚州、佛罗里达州和明尼苏达州的三个当事人就一个民事问题起诉到联邦法院，因为没有联邦的民事普通法，要适用州的普通法，这时候有三个州的当事人，到底是适用哪一个州的普通法来审理这个案件？

四、案例解析

1.Koon v. United States

Powell v. United States

518U.S. 81 （1996）

Small quiz：

在分析这个案子前，先试着回答几个问题，看看自己对案子和以前学过的知识掌握得如何？

第一，这个案子的当事人都是谁，为什么在一个案子中出现了两对当事人：Koon和United States，以及Powell和United States？

第二，这个案子在本书中是用来解释判例和法典（Statute）之间的关系，具体说是法院如何通过判例来解释法典的，在本案中涉及的制定法有哪些？能够列举一下么？此外，国会制定的法律为什么需要法院来解释呢？法院的这个权力是从哪里来得？

第三，这个案子是在州法院体系内判的还是联邦法院体系判的？是否可以说Koon和Powell不仅仅在州法院被审理了一次然后又被联邦法院审理了一次？在federalism体系之下，联邦审判这两个人的根据何在？要是真的在州和联邦都审理了一次，是否会有double jeopardy的问题？

本案的判决书很长，特别是事实部分很详细，但是不是所有的这些事实都是必要事实（necessary fact）呢？显然不是，本案的争议问题（issue）是什么因素可以让法官在量刑的时候进行自由裁量，具体地说，在本案中susceptibility to prison abuse，the burdens of successive prosecutions，career loss and low recidivism risk这些因素是否可以让法官在量刑的时候考虑以此为由，和标准的量刑原则有所出入（departure）。只有和这几个因素相关的事实才是本案中法官需要考量的事实。自己试着找一下这些相关事实，在寻找的过程中，其实就找到了法官依据这些事实针对issue进行的分析（reasoning）。

最后，联邦最高法院的判决是：susceptibility to prison abuse和the burdens of successive prosecutions这两个因素可以在量刑时考虑，而career loss和low recidivism risk则不行。

此外，本案中还有几个语言要点需要学习：

（1）were acquitted of all charges：acquit, 宣告无罪，无罪释放，即to free or clear from a charge or accusation。名词形式是acquittal。

（2）a hung jury：直译就是“吊死的陪审团”，实质是指a jury that is unable to agree on a verdict，即对于判决无法达成一致意见的陪审团，从而未能作出裁定。如果出现这种情况，则需要重新组成陪审团从头再审理一遍案件。

（3）the verdicts touched off widespread rioting in Los Angeles：touch off，引发，相当于trigger，例如：disclosures that touched off a public uproar，引起公众一片哗然的披露。

（4）$1 billion in property：价值十亿美元的财产。一般我们都会用ten dollars' worth of chair这样的表达方式，而判决中则没有用worth。既然这是法官写的，学会没有什么错，也算是多掌握了一种同义表达的方法。

（5）an offender should be incarcerated：incarceration，即put into jail，关进监狱，相当于imprison。

（6）strip them of their positions：说起“剥夺”一词，大多数情况下都会想起“deprive somebody of sth”。而判决中则用了更为形象和生动的strip：剥去衣服稍加引申不就是剥夺么？

2.Tennessee v. Garner

471U.S. 1 （1985）

教材选取本案是为了说明在司法实践中，联邦最高法院是如何通过行使judicial review的权力来解释宪法，并strike down与宪法相抵触的州法，从而维护宪法supreme law of the land的至高地位。本案的判决书较长，但是仔细分析一下，发现整个判决书一气呵成，逻辑清晰，不妨先简单勾勒一下本案判决书的结构：

（1）判决书开篇的第一段就开门见山，直接点明本案的issue是什么：Whether the use of deadly force to prevent the escape of an apparently unarmed suspected felon is constitutional。并且毫不含混地亮出了对此issue的holding：No，unless it is necessary to prevent the escape, and the officer has probable cause to believe that the suspect poses a significant threat of death or serious physical injury to the officer or others。

（2）判决书的“Ⅰ”部分列举了本案的facts和legal history，为以后的论述打下了基础。

（3）有了事实作为靶子，有了下级法院的判决作为分析的对象，判决书的“Ⅱ”部分就抓住本案的核心issue进行分析，并且给出了结论：Tennessee statute is unconstitutional。

（4）行文至此，似乎本案的问题都已经解决了，但是最高法院的法官们没有就此罢休，而是利用此案进一步阐释了法院是如何适用一个最基本的common law rule，即stare decisis（遵循先例）原则的。说得更为直接一点，法院通过本案表明了自己的立场：法院不会完全被遵循先例原则绑住手脚，遵循先例原则的适用也要看当时的社会环境，环境变了，先例就不一定适用，法院可以在变化的环境下创造新的先例。法院的这种态度表明，美国法院有着极大的自由裁量权，既然如何解释statute这样的国会制定的法典的最终权力都在法院手里，作为法院自己手里发展出的judge-made law的普通法，到底如何适用，到底变还是不变，自然更是法院说了算。法院不仅可以遵循先例，也可以改变先例，法院当然也可以创制先例。

下面，我们就具体分析一下本案，但是这一次用一个不同的方式，即通过找出在判决中起到核心作用的语言，把它们串连起来，从而通过自己的组织来理解法院断案的思路，而这就是一种基本的legal reasoning能力的培养。

第一，本案的necessary facts是哪些呢？——With the aid of a flashlight, Hymon was able to see Garner's face and hands. He saw no sign of a weapon, and, though not certain, was “reasonably sure” and “figured” that Garner was unarmed.不仅如此，while Garner was crouched at the base of the fence, Hymon called out “police, halt” and took a few steps toward him. Garner then began to climb over the fence。所有这些都说明，本案的事实可以得出这样的结论：Hymon did not have probable cause to believe that Garner, whom he correctly believed to be unarmed, posed any physical danger to himself or others.

第二，本案在打到联邦最高法院之前的诉讼过程可是不简单，几起几落，这里不再重复，对这一部分需要核心把握的就是每一级法院到底处理了哪些问题，对于这些问题的态度和判决是怎么样的，最终需要联邦最高法院解决的问题就是本案的issue，具体点就是因为违反了哪个宪法条文而违宪，这里是第4条修正案：the facts, as found, did not justify the use of deadly force under the Fourth Amendment。

第三，就是本案的推理论证过程。详述如下：

本案的issue是使用能够导致人死亡的暴力来制止嫌疑人逃跑是否合宪，而这个问题的提起是因为田纳西州的法典作出了这样的规定：

The ［Tennessee］ statute provides that “［if］, after notice of the intention to arrest the defendant, he either flees or forcibly resists, the officer may use all the necessary means to effect the arrest.” Tenn. Code Ann. § 40-7-108 （1982）.

因此，根据田纳西法，这样做是对的，但是在联邦宪法视角下是否也是如此呢？首先要明确这个问题和宪法的哪一个部分相关。上文已经指出了是第4条修正案，因此有必要把第4条修正案的条文在这里补充一下：

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

因此，简单地说，就是没有probable cause，不能搜查（searches），也不能逮捕人（seizures）。显然，本案和逮捕相关。在第4条修正案的语境下，本案的issue其实能够再往前迈一大步——whether the use of deadly force to prevent the escape of an apparently unarmed suspected felon is a seizure with probable cause。如果联邦最高法院证明本案的事实可以支持有probable cause，那就是合宪，否则就是违宪。

为了解决这个问题，联邦最高法院的思路是如此一层一层步步为营的：

（1）There can be no question that apprehension by the use of deadly force is a seizure subject to the reasonableness requirement of the Fourth Amendment.——使用deadly force的拘捕就是seizure，所以本案就是第4条修正案管的案子。

（2）It is plain that reasonableness depends on not only when a seizure is made, but also how it is carried out. United States v. Ortiz, 422 U.S. 891, 895 （1975）; Terry v. Ohio, 392 U.S. 1, 28-29 （1968）.——联邦最高法院通过以前的先例说明，它是这么理解第4条修正案中的seizure的：不仅仅关乎什么是seizure，如何seize也是在probable cause的衡量范围之内。

（3）We are not convinced that the use of deadly force is a sufficiently productive means of accomplishing them to justify the killing of nonviolent suspects.——因此，使用deadly force来杀死一个没有暴力行为的犯罪嫌疑人不符合一个reasonable或者说有probable cause来实施的seizure。也就是说，这种情形没有满足所谓的how it is carried out的正当标准。

（4）The use of deadly force to prevent the escape of all felony suspects, whatever the circumstances, is constitutionally unreasonable….. A police officer may not seize an unarmed, nondangerous suspect by shooting him dead. The Tennessee statute is unconstitutional insofar as it authorizes the use of deadly force against such fleeing suspects.——所以，既然满足不了how it is carried out的宪法第4条修正案标准，田纳西州的这个法律就违宪。

（5）Thus, if the suspect threatens the officer with a weapon or there is probable cause to believe that he has committed a crime involving the infliction or threatened infliction of serious physical harm, deadly force may be used if necessary to prevent escape, and if, where feasible, some warning has been given. As applied in such circumstances, the Tennessee statute would pass constitutional muster.——最后，联邦最高法院进一步说明，在何种环境下才可以用deadly force，这既是对这一问题的澄清，同时也是对比本案的事实认定，进一步阐释本案为什么要这么判。

在审理本案的过程中，田纳西州指出，联邦最高法院需要基于遵循先例这个普通法原则，而先例表明其态度是支持使用deadly force的——It is insisted that the Fourth Amendment must be construed in light of the common-law rule, which allowed the use of whatever force was necessary to effect the arrest of a fleeing felon, though not a misdemeanant。但是，对于这样的观点，联邦最高法院指出：

It “has not simply frozen into constitutional law those law enforcement practices that existed at the time of the Fourth Amendment's passage.” Payton v. New York, 445 U.S. 573, 591 （1980）. Because of sweeping change in the legal and technological context, reliance on the common-law rule in this case would be a mistaken literalism that ignores the purposes of a historical inquiry.

紧接着联邦最高法院就解释了为什么现在的环境和制定第4条修正案时的环境有变化，并以此导致不能使用当时的标准而只能使用现在的标准。

最后，则是本案的judgment：The judgment of the Court of Appeals is affirmed, and the case is remanded for further proceedings consistent with this opinion。也就是联邦最高法院支持上诉巡回法院中所作的判决，把案件发回联邦地区法院重审，而重审中使用的法律标准就是：在本案中使用deadly force违反了第4条修正案的标准，因此可以预见，原来的被告在这一标准下是不会免责的。

此外，在本案中，还需要学习以下几个词汇：

（1）bench trial：法官审判，即只有法官而没有陪审团参与的审判。

（2）entered judgment for all defendants：作出对所有被告有利的判决。（提示：若是对被告不利的判决如何表达呢？）

（3）scene of the crime：犯罪现场。

（4）perpetrator posed an immediate and serious threat to：pose…threat to，指进行威胁。

（5）fundamental interest in his own life need not be elaborated upon：elaborate on/upon，详细说明。

（6）The use of deadly force also frustrates the interest of：frustrate the interest of, frustrate的本意是指挫败、阻挠，这里是指损害了某人的利益。

Small quiz：

到本案为止，在课文中所出现的法院判决有哪几种？试着找出来，比较一下，都是什么含义。


Section 4 Statutory Law

第四节 制定法

一、基础词汇释义

1.statutory law：制定法。立法机关制定的法律。

2.Statutes at Large：制定法汇编。按时间顺序将制定法编排在一起。

3.code：法典。将特定主题的法律编纂在一起的形式。

4.initiative：法律创制。选民通过投票程序制定法律的行为。

5.bill：议案。被提议创立的法规。

6.referendum：全民公决。由选民投票通过立法的行为。

二、重点词汇详解

1.ordinances：rule made by a municipal authority, and effective only with the jurisdiction of that authority，即条例，由municipal authority的立法机关通过的法规。但是，这种用法主要出现在美国，相当于municipal law，英国的条例是by-law，而by-law在美国则指公司章程，相当于article of incorporation。

2.veto the proposed legislation：veto，（行政首脑对立法的）否决权，即the vested power or constitutional right of one branch or department of government to refuse approval of measures proposed by another department, especially the power of a chief executive to reject a bill passed by the legislature and thus prevent or delay its enactment into law。在制定美国宪法的时候，一方面，立宪者怕总统独享大权，变成“帝王总统”（Imperial President）；另一方面，立宪者也担心美国国会享有过大的权力，造成所谓的多数人暴政下的国会专制。所以才设计出三权分立的制度搞相互制衡——为了限制总统，规定总统的任期为4年，并最终于1951年制定宪法第22条修正案，明确担任总统不得超过两任；为了限制国会，规定国会通过的法律必须总统签署才能生效，而且总统对国会通过的法律有veto power，即推翻国会通过的法律，但是，当国会以2/3多数再次通过被总统否决的法律时，该法律即可生效。

3.take their proposal to the general public in the form of a petition：petition，指a formal written request presented to a court or other official body，即申请（书）。这种申请在美国可以看成是一种宪法保护的权利：美国宪法第1条修正案规定了the right of people…to petition the Government for a redress of grievances。Petition用作动词即为提出申请，在司法程序上，向联邦或州最高法院上诉，不是appeal，而是petition the supreme court for reviewing the case，因此，最高法院的双方为petitioner（申请人）和应诉人（respondent）。此处指法律创制的议案要以正式的申请书的形式向公众提出。此外，在美国某些州，起诉书即称为petition，而不是更为常见的complaint。

4.Whoever, under color of any law, statute, ordinance, regulation, or custom, willfully subjects any person in any State, Territory, Commonwealth, Possession, or District to the deprivation of any rights, privileges, or immunities secured or protected by the Constitution or laws of the United States.这句话中含有的要点有以下几个：

（1）under color of：本义是在……的幌子下，此处是指in name of law…，以法律的名义。

（2）law, statute, ordinance, regulation, or custom：这几个都含有“法律”的意思的词连用，就要细细分辨其中的区别。试想这些词要是没有什么分别，怎么会出现在正式的法律条文，还是《美国法典》（U.S. Code）里？其中，statute就是议会通过的制定法；ordinance是地方性的法规；regulation是行政机关颁布的条例即规章；custom，顾名思义，指 common tradition or usage so long established that it has the force or validity of law，即习惯法。最难以理解的则是最常见的law。law不就是指法律么？但是，如果是指法律，显然包括了下文所述的所有形式的法律法规，为何要把law和它们并列使用呢？

仔细体会一下，除law之外的statute，ordinance，regulation和custom之间体现了这样一种区别：custom之前的各种法律形式有一个和custom不同的相似之处——以成文的形式表现为法律；而把law单列出来与其他成文法形式相并列，是说明law不是总括性的法律的一种统称，而是有所指代一种特殊的法律形式么？再分析一下，statute，regulation和ordinance这些法律还有一个共同之处——无论是联邦或是州议会制定的statute或municipal议会制定的ordinance，还是administrative agency制定的regulation，都是由有权机关制定的，这囊括了所有的制定法的形式，则在由立法机关制定的法的这个意义上，没有另外一种法律形式能够和它们进行并列。但是，却有另外一种法律形式可以和这些成文的制定法并列：美国可是判例国家，判例也是law，而且有一个专门的说法叫common law，因此，从这个角度分析，此处law是指和立法机关制定的法律相对应的判例法么？确实，law可以被当作是一种判例法——common law的简称，但是这是以与另一种判例法——衡平法（equity law）相对应的含义出现，一般都是上下文中明确出现equity和common law的对比时，才会把law看成是common law，比如，美国联邦宪法Article Ⅲ, Section 2就写到：The judicial power shall extend to all cases, in law and equity。此时，law才指common law。在没有与equity相对应的时候，要想表达common law的含义，一般都会直接用common law而不是用law来代替，以免引起误解，比如宪法第7条修正案中就写到：In suits at common law, where the value in controversy shall exceed twenty dollars…因此，此处没有与equity对应的语境，law不能被理解为common law。既然不是common law这种判例法，law到底指什么？

把law分析了一遍，我们发现law在这里指各种各样的法律或法律法规的总称比较合适，即legislation, judicial precedents, and accepted legal principles的总称，用“实在法”这个词最能体现其含义。下文紧接着出现的laws of the United States这样的说法就更能体现这种含义：laws和any law，实际上都是指各种各样的法律，强调这里的法律是指以case，以立法机构制定的statute或legislation等，甚或是custom出现的各种各样的法律形式，突出了这里所说的laws of United States没有遗漏任何形式的law。

law, statute, ordinance, regulation, or custom这种用法，结合上下文，就可以理解为强调无论法律以什么形式出现，都不能以法律之名剥夺宪法赋予人民的权利。

（3）subject…to：使经受，遭受某事，cause somebody or something to experience or undergo something。还可常见be subject to的用法，在法律文件上常可见如下语句：something sold subject to contract, 依据合同出售。

Small quiz：

合同中常见“依据、根据或按照某条款”等的条文，除了subject to之外，还有哪些词语可以用在合同中表达依据或根据的意思？

（4）State, Territory, Commonwealth, Possession, or District：大写的state在美国一般是指各个州，比如，U.S. Code 中对美国联邦地区法院的管辖权作出规定时，写到“The district courts shall have original jurisdiction of all civil actions …between … （2）citizens of a State and citizens or subjects of a foreign state.”大写的state和小写的state的不同含义就有一个清晰的对比，让人一目了然。Territory，属地，准州，指a part of United State not included in any State by organized with a separate legislature，如关岛（Guam）、维京群岛（Virgin Islands）。在美国建国时，除了北美独立的13个州之外，还有所谓的西北属地——Northwest Territory，其地理范围包括大湖地区（Great Lakes）南部，俄亥俄河北部和密西西比河东部，这些地区已经逐渐正式并入美国，成为美国的几个州，包括俄亥俄州、印第安纳州、伊利诺伊州、密歇根州、威斯康星州和明尼苏达州东部。美国宪法第4条特授权国会有权管理这些属地：The Congress shall have power to dispose of and make all needful rules and regulations respecting the Territory or other property belonging to the United States。Commonwealth，一般指英联邦，但是，美国的肯塔基、马里兰、马萨诸塞、宾夕法尼亚和弗吉尼亚这几个州也用commonwealth来称呼，比如the Commonwealth of Pennsylvania，而在此处，则是指和美国联盟的自治区，即a self-governing, autonomous political unit voluntarily associated with the United States，比如波多黎各（Puerto Rico）和北马里亚纳群岛（the Northern Mariana Islands）。Possession即指领土。

对比上文所用的law, statute, ordinance, regulation, or custom，此处的State, Territory, Commonwealth, Possession, or District也不是完全的相互并列式的列举，这种罗列就是为了强调在所有的美国土地上，都不可以打着法律的旗号剥夺人民宪法权利。

（5）rights, privileges, or immunities：权利、特权和豁免（权）。Right是最常用的“权利”的说法，含义也最深，不仅仅强调是power secured by law，还隐含着 a legally, morally, or traditionally just claim的意味，因此已经超越了仅仅是合法的范畴，突出了这种法律赋予的权利是符合道德规范的或传统上的正当权力。其实，right本义就是指正当性（如right and wrong，是非），是从拉丁文表示正当性的jus一词演变而来。Privilege则强调a special legal right，通常指不是每个人都能享受的权利，因此，通常用在有特定身份或法律义务的人身上，比如，privilege from arrest，就是指外交人员或是立法机关人员或是政党人士不受拘捕的特殊权利，journalist's privilege，就是指新闻工作者才享有的可以不被强迫披露机密信息的权利，也指出版商对政府官员的公共行为进行合理评价是可以免受诽谤指控的权利。Immunity则是指exemption from normal legal duties, penalties, or liabilities, granted to a special group of people，比如，diplomatic immunity，外交豁免权；judicial immunity，司法豁免，即法官不被起诉的权利。美国宪法中则有所谓的Privilege and Immunity Clause，即美国宪法Article IV, Section 2规定的“The citizens of each State shall be entitled to all privileges and immunities of citizens in the several States”和宪法第14条修正案中规定的“No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States”。

三、英语技能提高要点提示

1.the Statutes at Large are not very “user friendly”：user friendly，便于使用者使用的。这种搭配方式在英文中常用，比如，environment friendly或environment healthy。

2.the bill is considered by the whole house and voted upon. If it receives a majority vote：Vote on something指对某事进行投票表决，因此被动的时候不能忘记upon。这种搭配的情形在被动式的时候一定不能马虎大意漏掉了介词。有majority vote就有minority vote，当然还会有得票相等的情形——tie vote。

3.be put on the ballot for…：指对某事进行投票。该词组和vote比较，意思相近但是表达方式完全不同：vote直接就用动词来表示，而put on the ballot for则是用一个和vote意思有关的名词词组来表示相近的含义，同意但不同形，使语言显得灵活多样。再举一例，停下来当然可以用stop，要是换成一个名词词组进行搭配使用呢？put a halt to。


Section 5 Administrative Regulations

第五节 行政规章

重点词汇详解

methods of resolving disputes outside the courtroom forum：forum指a court or other judicial body， a place of jurisdiction，就是指法院、诉讼所在地，如keeping the case in an American forum。Forum和court这两个都表示法院的词还可以连用，表示对一个案件来说，forum court即指那个审理该案件的法院。


第四章　寻找法律：法律检索（Finding the Law: Legal Research）

Case File: The Welch Family Law Mater

案件档案：威尔奇的家庭纠纷

重点词汇详解

1.child support award：support，抚养，即monetary payments to a current or former family member for the purpose of helping them maintain an acceptable standard of life。因此，child support，也称support of child，即指子女抚养，child support award即指抚养费，也可以直接用child support表示。在本课中还出现了Support of Persons作为法典的topic，囊括了所有权利义务人之间的抚养关系的情形；以及the spousal support，配偶抚养（又称family support，家庭抚养）。除support之外，还有alimony一词，专门指抚养费。

2.dissolution proceedings：婚姻解除或离婚程序。Dissolution本意为bring to an end; termination，即解除。在婚姻法律关系中，所谓的dissolution，则意味着离婚——divorce，但是严格说来，divorce和dissolution是两种离婚方式：以dissolution的方式解除婚姻关系是一种协议离婚，一般是指夫妻双方签署了离婚协议（separation agreement），并在协议中明确规定抚养费（alimony）的数额、子女抚养权的归属和探视权的行使。法院在处理dissolution争议时，不能修改夫妻之间已经达成的separation agreement，这是dissolution和divorce之间的显著区别，对于后者而言，婚姻的解除是基于法定理由，以法定程序而达成，即使双方在离婚过程中已经达成所谓的divorce agreement，其合法性必须经过法院的认可，并作为法院判决离婚成立的divorce decree的一部分，此时，法院可以改变divorce agreement中协议的抚养费金额。因此，divorce是一种法定的婚姻关系解除。20世纪70年代以来，美国许多制定法以dissolution of marriage或marriage dissolution的概念替代了divorce。


Section 1 Introduction

第一节 导论

英语技能提高要点提示

keep you on track：不走弯路，保持正确的方向。引申一下，如何翻译中文中常用的“步入正轨”？——get on a right track。


Section 2 Before You Begin

第二节 检索前的准备工作

一、基础词汇释义

1.primary sources：主要（法律）渊源。提供现行法的法律渊源;法律通常在制定法、判例法和宪法中寻找。

2.secondary sources：次要（法律）渊源。用于理解法律的根据；比如专门用来解释法律的法律百科全书。

3.issue：争点。必须在法庭上确定的问题。

4.relevant：相关性。相关的证据直接与争点相关；一个相关的事实是指这个事实直接与当事人的法律问题相联系。

二、重点词汇详解

a reported case：指收录到law report或reporter中的判例。

三、英语技能提高要点提示

1.fall into the categories of：此处，fall into相当于belong to。试比较the agreement falls into two distinct sections。

2.all-inclusive：全部包括，毫无遗漏的。这种造词法完全可以进行引申，比如：wide-open，crystal-clear。此外，结合keep you on track可以理解成不走弯路，all-inclusive可以理解成毫无遗漏，中英之间的正话反说现象也值得注意。比如，中国人习惯说“改了主意”，英文中类似的则是“have a second thought/idea”；中文强调某件事太难了，英文中类似的则是“far from easy”。

3.locates case law that may apply to：此处指确定。Locate或location一般被理解为位置，坐落于某地。但是，locate的原意为find the exact position of something，结合此处的语境，恰好是find the exact case law that may apply to。由此可见，英文行为中词义的引申是一种表述生动灵活的方式。再举一例，试着体会一下：升职一般会用promote或promotion，如若是换成elevate如何？

4.the facts of the first issue might sort out this way：sort out此处指分类整理。out虽然是个小词，但是使用频率很高，比如，work out，figure out，wipe out。仔细体会一下，这些out和动词搭配，总是有一种完成、解决的含义。

5.a final judgment on file with the court：on file，即归档，存档。此处的实际含义为法院已经作出判决。

6.came across this information from：come across本意是偶遇某人，比如：come across my old college roommate in town today，此处引申为偶然得知。

Small quiz：

结合fall in, sort out, come across，检验一下能够掌握多少这种搭配形式构成的phrase。这些小词构成的词组，使用灵活，含义地道，同时也是学习的难点。不妨试着从两个方向结合起来学习：一方面，从out, in, up, over, into, across这些副词入手，归纳总结常用的短语；另一方面，还可以归纳像make，take，work，come，go这些最常见的动词能够构成哪些短语。


Section 3 Where to Begin the Research

第三节 从哪里开始检索

一、基础词汇释义

1.bifurcate：分离。从庭审中脱离；在家庭法当中，它意味着离婚和分居得到同意，但是当事人需要回到法庭判决另一事项，例如他们的财产问题。

2.legal encyclopedia：法律百科全书。法律信息的大全，是一种次要法律渊源（secondary sources）。

3.finding tools：查找工具。用来定位主要和次要法律渊源，例如判例摘要。

4.annotation：制定法注释或案例摘要。关于制定法或者案例的简要概括。

5.form book：文体书。一种法律检索来源，提供法律文件的模板和在何时如何使用这些模板的说明，现在很多都是以光盘或者ＣＤ－ＲＯＭ的形式出现。

6.law review：法律评论。收录法官、教授和律师文章的出版物；它同时还包括一些由法学院学生写的案件概要。许多法学院每年都会定期发行一期以上法律评论。

7.treatise：专著。一种对特定法律领域进行评述的书籍，主要是关于专门性主题的法律的概要，也常常被称做“角书”。

8.digest：判例摘要。一种关于判例汇编的索引，通常按照主题编排；主要是提供一个案件的概要内容。

二、重点词汇详解

1.under the subtopic Child Support is “modification”：modification，本意指变更，如合同变更即为：modification of contract。此处指抚养费的变更，可以由法院判决变更，也可以由当事人协议变更，变更的内容包括抚养权、抚养费、监护权和探视权。变更依据的文件为modification order，这种文件may be ordered by court or agreed by parties。 The parties wishing to modify an existing order must show a material change in circumstances from the time when the order sought to be modified was entered.

2.change in circumstances：情势变更。严格说来，此处所指的情势变更和大陆法上所言的情势变更有较大的区别：在英美法中，change in circumstance主要用于family law，指a modification in the physical, emotional, or financial condition of one or both parents, used to show the need to modify a custody or support order。也称做change of circumstance, changed circumstance, material change in circumstance, substantial change in circumstance, change of condition。而在大陆法中，所谓的情势变更，则主要是一个合同法上的概念，强调合同依据的基础，由于不可归责于当事人的事由发生了改变，若不变更或解除合同，将会导致显失公平。在英美合同中，没有与大陆法上这种情势变更完全对应的概念，英美法合同中与之类似的合同解除原因被称为frustration——合同落空。因此，找不到一个大陆法和英美法上有关情势变更完全一致的equivalent。严谨的用法是用拉丁文clausula rebus sic stantibus来指称大陆法上的情势变更。若要将大陆法系的情势变更翻译成change in circumstance虽无不可，但是主要用于合同法领域，在家庭法领域使用此概念，将会使英美法系的读者认为这是家庭法中改变监护权或抚养权的含义。

3.power-of-attorney agreement：委托书、授权协议，即an instrument granting someone authority to act as agent for the grantor。委托书一般是可以由委托人撤销（revocable），分为general power of attorney和special power of attorney，区别在于后者限定代理人（agent）只能从事特定的事项，而前者则授权代理人可以为委托人（principal）从事各种交易。

4.subject matter：诉讼标的、争议事项或权利主张，即the thing presented for consideration, the thing in dispute, the thing in which a right or duty has been asserted。

5.comparative negligence and contributory negligence：比较过失和与有过失。首先，negligence在民法领域中指过失，即lack of proper care or not doing a duty with a result that a person or property is harmed or tort of acting carelessly towards other so as to cause harm entitling the injured party to claim compensation。而在刑法中则是疏忽大意。在本课中，negligence是指民事的过失。其中，comparative negligence是指 a plaintiff's own negligence that proportionally reduces the damages recoverable from a defendant，也称做comparative fault，主要用于在损害赔偿之诉中，将原告与被告的过失进行比较，减少被告的赔偿份额；而contributory negligence则是指 a plaintiff's own negligence that played a part in causing his injury and that is significant enough to bar the defendant from recovering damages，根据美国的判例，contributory negligence主要指原告没有尽到一般的注意义务，与同时发生的被告的过失相比，是原告损害产生的主要原因，被告可以以此作为抗辩，但是根据美国《联邦民事诉讼规则》（Fed. R. Civil. P.），被告须承担举证责任。现在，美国的许多州已经以comparative negligence取代了contributory negligence，不再强调原告的过失是否是损害产生的主要原因，只要原告的过失也是损害产生的一个要素，则可以由法官裁量在多大程度上减轻被告的责任。在此过程中，加利福尼亚州最高法院所判决的Hoffman v. Jones（280 So.2d 431, Fla.1973）一案起到了转折性的作用。根据与有过失学说，受伤原告的过失，无论多么轻微，将完全阻却原告的求偿，即使被告有明显的过失。与之相比，比较过失只是因原告的过失而减少求偿的金额，而不会完全免除被告的赔偿责任。在Hoffman一案中，法官们考量和评估了历史、经济和哲学等多方面的因素，综合认为同与有过失这个老旧的学说起源的背景相比，现今的社会环境发生了巨大的变化：在与有过失理论缘起的年代，正是整个西方社会资本原始积累的时期，社会鼓励财富的集中和在此基础上建立大工业生产，而频繁的民事侵权行为赔偿自然就被视作有降低资本积累之虞，是工业发展的一个严重威胁；然而，现在大工业生产早已成为事实，强盛的工业实力以及保险业的普及，使民事赔偿不会再对工业生存造成任何的威胁。随着社会的进步，人们的观念也发生了变化，原告只因轻微的过失就无法从有明显过失的被告那里获得赔偿，在当今社会也被认为是不公平也是不人道的。因此，法官们在本案中推导出了更为合理的comparative negligence原则。该原则也逐渐在审判实践中被越来越多的州所认可，从而在很大程度上取代了contributory negligence原则。

6.Prosser on Tort：William Farrand Prosser所著的侵权法专著，被认为是美国侵权法领域的顶尖著作，至今仍被广泛使用，已经出版了第11版。Prosser在1948至1961年间担任芝加哥大学法学院院长，20世纪50年代还成为了Reporter for the Second Restatement of Torts。


Section 4 Case Law

第四节 判例法检索

一、基础词汇释义

1.case law：判例法。由案例汇编中的案例构成的法律汇总。

2.reporter：案例汇编。一整套出版的法庭案件汇总。

3.LEXIS：律商联讯法律文献计算机检索系统。励德爱思韦集团提供的计算机辅助查询系统。

4.Westlaw：西方法律文献计算机检索系统。由西方出版公司提供的一种法律文献在线检索方式。

5.rules of law：法律原则。适用于事实的法律原则；主要是来源于制定法、判例法和宪法。

6.holding：裁决。从法庭判决中引申出来的法律原则。

7.precedent：先例。由较早的法院为相似的案件作出判决的例子，或者是相似法律问题在案件判决以后再次发生。

8.regional reporter：地区判例汇编。美国特定的区域报告法院判决案例汇编后出版，例如太平洋地区案例汇编或东北地区案例汇编。

9.brief：律师辩论意见书。一种可能包含某些事实概要、争点、法规和被法院采纳的分析以及与当事人提供的事实进行比较的书面文件，而一个案件摘要则是一个在案例汇编中出版的案件的简要概述。

10.stare decisis：遵循先例。遵照执行以决之事项，关于先例的另一术语。

二、重点词汇详解

1.the reasoning of the court：reason的本意为理性，此处reasoning则是指法院依据案件事实如何一步步推理和论证出所作出的判决——holding。对于common law中的案例，归纳reasoning的过程就是summarize the court's thinking, 不仅要noting the steps of logic the court went through，还要因此而理解the public polices the court thought it was advancing through its decision，也就是通过分析法院适用法律的逻辑来体会法院在reasoning过程中总结出的法律原则——rule of law。

2.cause of action：诉因，诉讼理由，即提起诉讼的依据，是指a situation or state of facts that entitles a party to maintain an action in a judicial tribunal，比如侵权行为和后果。而诉讼依据的事实状态主要可以有：（1）a primary right of the plaintiff actually violated by the defendant; （2）the threatened violation of such right; （3）it may be that there are doubts as to some duty or right, or the right beclouded by some apparent adverse right or claim, which the plaintiff is entitled to have cleared up, that he may safely perform his duty, or enjoy his property。

三、案例解析

In re Marriage of Modnick

33Cal. 3d 897 （1983）

本案的案情和分析都不算复杂，就以这个案子来练习一下如何按照课文中所说的case law 所包含的components来总结一下本案：

Facts: After the final judgment of dissolution of marriage had been entered, the former wife found that her husband failed to disclose the existence of a community property savings account which should have, but was not, divided between the parties when the marriage was dissolved.

Judicial history: The former wife filed a motion to set aside the interlocutory and final judgments of dissolution of marriage. The trial court denied the former wife's motion. （Superior Court of Los Angeles County, No. D855963, Billy G. Mills, Judge.）

Issues: In a marital dissolution proceeding, does the failure of one spouse to disclose the existence of a community property asset constitute extrinsic fraud?

Rules:

Kulchar v. Kulchar, 1 Cal. 3d 467, 470-471, 82 Cal. Rptr. 489, 462 P. 2d 17 （1969）; Jorgensen v. Jorgensen, 32 Cal. 2d 13, 17-21, 193 P. 2d 728 （1948）: Extrinsic fraud is a proper ground for setting aside an alimony award and a property settlement incorporated into a divorce decree.

Boeseke v. Boeseke, 10 Cal. 3d 844, 849-850, 112 Cal. Rptr. 401, 519 P. 2d 161 （1974）: The failure of one spouse to disclose the existence of community property assets constitutes extrinsic fraud.

Analysis: In this case, the facts show that the husband intentionally concealed to his wife and the court the community property under his management. His wife only discovered the existence of the hidden account after the tax fraud investigation, which happened after the trial court had entered the marriage dissolution order and spousal support award. Applying the Boeseke v. Boeseke to the facts, the spouse's non-disclosure therefore constitutes extrinsic fraud and warrants equitable relief from a judgment dividing community property between the parties, because each spouse has an obligation to inform the other spouse of the existence of community property assets, and the duty of disclosure continues until the marriage has been dissolved and the community property divided by the court. As held in Kulchar v. Kulchar and Jorgensen v. Jorgensen, the husband's extrinsic fraud of non-disclosure is a proper ground for setting aside the trial court's decision about the property settlement incorporated into a divorce decree.

Conclusion: The order of the trial court denying Marilyn's motion to vacate the interlocutory and final judgments of dissolution is reversed insofar as it relates to the property settlement incorporated into the divorce decree and the award of spousal support. In all other respects, the order is affirmed. The case is remanded to the trial court for further proceedings consistent with this opinion.

此外，本案中还有如下要点值得注意：

1.extrinsic fraud： Extrinsic的本意是not forming an essential or inherent part of a thing; external。Fraud则指欺诈。Extrinsic fraud直译过来就是“外在欺诈，非本质欺诈”，是指deception that is collateral to the issues being considered in the case; intentional misrepresentation or deceptive behavior outside the transaction itself （no matter a contract or a lawsuit）, depriving one party of informed consent or full participation。此种欺诈的法律后果可以作为撤销判决的依据。例如，夫妻一方在要求离婚时，若原告欺骗法庭不知被告在何处从而获得离婚判决的，可以以extrinsic fraud为由撤销离婚判决；若诉讼一方欺骗另一方不必聘请律师或欺骗对方不必答辩，也构成此种欺诈。与extrinsic fraud相对应的是“intrinsic fraud”，是指deception that relates to an issue involved in an original action，直译即为“实质欺诈”，是在审判中发生的，涉及争议事项并对裁决发生影响的欺诈。此种欺诈包括：the use of fabricated evidence（捏造证据）, a false return of service（虚假的送达证明或回呈）, perjured testimony（伪证）和 false receipts of other commercial documents（虚假发票或其他商业文件）。

2.set aside …judgment：撤销判决。

3.the interlocutory and final judgments：final judgment，终局判决，也叫final decision，是指a court's last action that settles the rights of the parties and disposes of all issues in controversy, except for the award of costs （and, sometimes, attorney's fee）and enforcement of the judgment。而interlocutory judgment，中间判决，则是指an intermediate judgment that determines a preliminary or subordinate point or plea but does not finally decide the case。

4.the divorce decree and the spousal support award：divorce decree，离婚令、离婚判决。It usually resolves all matters concerning property and children. Generally, matters concerning children can be modified in a post-divorce action if there has been a substantial change in the circumstances.此外，离婚除了可以用divorce之外，也可以用dissolution，即本案中所说的dissolve their marriage。

Spousal support，相当于alimony，即赡养费、生活费，即allowance for support made under court order to a divorced person by the former spouse, usually the chief provider during the marriage. It may also be granted without a divorce, as between legally separated persons。Spousal support award即为赡养费裁决。

5.Internal Revenue Service （IRS）：美国国内税务署，原称是Internal Revenue Bureau（国内税务局）。它是美国财政部（Treasury Department）的一个机构，负责管理和实施国内税收法（Internal Revenue Code/I.R.C.，即《美国法典》的第二十六篇，囊括了所得税、财产税、赠与税、消费税等税种和征收程序。由于1986年《税收改革法》（Tax Reform Act）对税收立法进行了广泛的修改，因此《美国法典》的第二十六篇现在一般被称为1986年国内税收法典）。该机构有权通过美国税务法院（United States Tax Court，1942年根据美国宪法设立，取代了原来的税务上诉委员会——Board of Tax Appeal，属于联邦初审法院，受理纳税人对国内税务署作出的对于税款差额的决定提起的诉讼）调查并起诉税收违法案件。

6.fiduciary relationship：信任关系，a relationship in which one person is under a duty to act for the benefit of another on matters within the scope of the relationship。这种关系所指甚广，正式信托关系和因信任产生的非正式信托关系都属于fiduciary relationship，比如律师和当事人、监护人与被监护人以及本人与代理人的关系等。

7.secreting community property assets：secret此处用作动词，是指隐藏，类似于conceal。


Section 5 Statutory Law

第五节 制定法检索

一、基础词汇释义

1.statute：制定法。通过立法所创设的法律；一种书面的法律规则。

2.pocket part：口袋或袖珍制定法附录。可抽取的制定法增补附录；其内容是对所有硬封面精包装的制定法汇编中收录的材料之全部修订或补充。

二、重点词汇详解

annotation, annotated code：annotation的本意是指案例摘要，即a brief summary of the facts and decision of a case, esp. one involving statutory interpretations。但是，annotation更多地是指法典的注释，即annotated code。以联邦法为例，《美国法典》是由官方出版发行的，通常出版速度较慢，尤其是在有新法律颁布而需发行补编的情况下，往往要到国会会期结束若干个月后才能面世；而且，由于国会通过的法律的含义并不总是一清二楚的，具体如何理解往往还需要法院的解释（比如，如何理解所谓的“due process”）。因此，及时和经常性地获得法院对制定法作出解释的判例就变得和获得法典条文本身同等重要了，这就是催生annotated code，或是annotated editions of the code的原因了。官方版《美国法典》的注释版，是由私人出版机构来完成的。最著名的annotated editions of United States Code有两套：一套是《美国法典注释》（United States Code Annotated/U.S.C.A.），由西方出版公司（West Publishing Company）出版。除了相关的判例注释外，法典每节（section）下的注释还与西方出版公司的其他出版物相参照，并经常注明附加判例的topic和key number。另一套则是《美国法典服务》（United States Code Service/U.S.C.S.），由律师合作出版社（Lawyers Co-operative Publishing Co.）（1997年律商联讯——Lexis Nexis收购了该套《美国法典服务》的版权，但根据美国哥伦比亚联邦地区法院1997年审理的一起针对Thomson Corporation和West Publishing Company的反垄断案件中达成的和解协议，律师合作出版社现为Thomson West的子公司），成为其总客户服务图书馆（Total Client-Service Library）的一个部分。它包括一个多卷本的索引和一个两卷本的《美国法典指南》（United States Code Guide）。《美国法典指南》按照《美国法典》的引注（citation）排列，并标明法典每节下的哪些事项在总客户服务图书馆的哪一个单元讨论。此外，还有未编号的四卷本收录了联邦行政机关的程序规则。上述两套法典注释都包含了《美国法典》原文，以及曾经引用法典或对法典进行解释的判决摘要。它们都通过发行年度插袋式补编、每月出版一次的小册子，或在必要时发行替代卷本来及时更新。U.S.C.A.的注释内容要多于U.S.C.S.，但后者经常交叉参考（cross reference）《美国判例汇编（联邦）》（American Law Report, Federal/ A. L.R. Fed.）或《美国最高法院判例集律师版》（Lawyer's Edition of the United States Reports）中的注释而替代自己提供注释。较之U.S.C.，两套注释使用方便，更为通用和便于检索。所以，会有如下对法典注释的评论：One of the most important classes of Search Books is those included in the category of Annotations. They are important and valuable, in that they often purport to give, in very condensed form, some indication of the law, deduced from the cases or statutes, as well as to point out where similar cases can be found。

三、英语技能提高要点提示

statutes…are grouped together by subject matter：将法典根据管辖的主题编纂在一起。此处，group是典型的名词用做动词。而subject matter从上下文来看，此处不是指所谓的诉讼标的，而是指the nature of the things the statutes regulate。

Small quiz：

此处，除了group之外，还可以用哪个词来表示同样的意思，而且也是由名词以动词形式出现？


第五章　运用法律：分析和法律写作（Using the Law: Analysis and Legal Writing）

Section 1 Introduction

第一节 导论

一、基础词汇释义

Legal analysis：法律分析。比较和对比事实及相关法律争议的过程。

二、重点词汇详解

1.Petitioner's various motions to reopen the case：motion，申请、请求，即a written or oral application requesting a court to make a special ruling or order。显然，诉讼当事人提出motion，就是向法庭或法官提出的、请求其作出对自己有利的裁决、命令或指示申请。Motion通常是在诉讼过程中提出的，一般要在通知对方当事人后方可提出，但在某些案件中，也可以不通知对方而直接提出申请，即单方面申请——ex parte motion。Motion可以在法庭开庭审理前提出，即所谓的pretrial motion，比如：motion to dismiss——驳回（原告）起诉的申请；也可以在开庭审理过程中提出，比如：motion for judgment on pleadings，即当案件主要事实不存在争议时，根据诉讼书状作出判决的申请，而不需要庭审的质证过程。另外，即使是在庭审过程中提出一个口头的objection，比如当对方律师有诱导证人的嫌疑时，当事人或律师当庭马上口头向法庭提出反对，此种objection也是一个motion。即使在作出判决（judgment）后，也可以提出一个motion，即所谓的post-trial/post-judgment motion，如：motion for a new trial，重审的申请。

Reopen the case，案件重审，即 a court to review an otherwise final and nonappealable judgment for the purpose of possibly granting or modifying relief。根据《联邦民事诉讼规则》（Federal Rules of Civil Procedure/Fed. R. Civ. P.）的规定，只有在极不寻常的情形下（highly unusual circumstance），才会reopen a case or judgment。Reopen a case和上文所说的motion for a new trial还有些不同：前者是基于当事人提出了新的证据，主要是在终审阶段要求重审，否则，一旦作出判决就无法上诉了；而后者则是基于多种理由，既可以是发现了新的证据，也可以是认为陪审团行为不当，还可以是辩称法庭作出判决依据的事实不足，其主要发生在初审阶段，并且要在上诉之前提出motion for a new trial。

2.Defendant's motions were heard favorably：hear，即审理，审理案件即为hear a case或是try a case。

3.protective pat-down search：pat-down又称frisk，指拍身搜查，即 search to discover a concealed weapon。警察在采取此种搜查方式时，需要轻拍（frisk）犯人的衣着来探测其是否暗藏武器，其目的不是为审判搜集证据，而是为了确保警察和现场附近的他人的人身安全，因此才会有protective pat-down search的术语。警察决定实施pat-down search的时候，需要具备两个条件：第一，对当事人携带武器且具有危险性有充分程度的怀疑（显然，此种怀疑程度的充分性难以用概括性的语言明确表述，因此，需要通过案例来加以阐释，特别是案例中的relevant facts对理解如何才能构成充分程度的怀疑起着类似标志杆的作用）；第二，警察正在被搜身人的面前，若该人携带武器将使警察面临危险。Pat-down search或frisk经常出现在stop and frisk的场合，即经常实施的不仅仅是拍身搜查而是拦截并搜查。在stop and frisk的场合，警察要合理地怀疑某人已经或将要实施犯罪时可以将其暂时扣留、讯问，并以frisk的方式检查其是否暗藏武器。在第三章第三节Tennessee v. Garner一案中曾引用 Terry v. Ohio. 一案，美国联邦最高法院确认警察在未取得逮捕证或不存在可成立理由（probable cause）的情形下，实施stop and frisk并不违宪。

4.probable cause：合理根据、可成立的理由。在刑法中，probable cause指 a reasonable ground to suspect a person has committed a crime or is committing a crime or that a place contains specific items connected with a crime。Probable cause是指极有可能是确实的根据，其可信程度介于怀疑（suspicion）和确切无误的能够定罪之间。根据美国宪法第4条修正案的规定，no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized。因此，要求法院签发搜查证（search warrant）或逮捕证（arrest warrant），必须出示证明probable cause存在的证据以说服法院。Probable cause绝对不是警察主观上认为有疑点，就可以要求获得逮捕证或搜查证，否则，第4条修正案对人身和财产的保护岂不建筑于警察一人的主观臆断之上？相反，probable cause要有客观性，能够使任何一个reasonable man相信，在此情形下确实应该签发搜查证或逮捕证了。

在侵权法中，probable cause则是指能够使人合理地相信侵权的请求是有事实支持的，而且这个请求本身也能使人相信是合法有效的。因此，在侵权案件中，原告在提起诉讼时，就需在起诉书中向法院阐明probable cause。

5.search warrant：搜查证，即a judge's written order authorizing a law enforcement officer to conduct a search of a specified place and to seize evidence。Warrant就是法官签发给law enforcement officer，比如sheriff的实施一定行为的命令。除了search warrant之外，还有逮捕证（arrest warrant）、引渡令（extradition warrant）、执行死刑的命令（death warrant）。此外，warrant还可以指要求某人支付或接受金钱的授权文件，比如：interest warrant，即是指公司指示银行向其债券持有人支付利息。

三、英语技能提高要点提示

you are armed with the facts of your clients：be armed with此处指be provided with，指已经掌握了事实。

Small quiz：

除be armed with之外，是否还可以用类似的词语来表达be provided with的意思？be equipped with可以吗？


Section 2 Approaching A Legal Research Analysis and Writing Project

第二节 如何完成法律检索和法律文书写作

英语技能提高要点提示

1.you must get across to your audience：此处，get across to即为to be convincing or understandable，使人信服。另外，get sth. across还表示to make understandable or clear，如：I have tried to get my point across。我已尽力让我的观点清晰明了了。

2.think about lumping them into a time frame：lump原意是块、堆。若用为动词，则表达to put together in a single group的含义。此处，可以联想第四章中的类似用法——statutes…are grouped together by subject matter。


Section 3 The Case Brief

第三节 判例摘要

一、基础词汇释义

1.case brief：案例摘要。对案例汇编中收录的案例所做的概述。

2.question presented：诉讼请求。提交给法院要求裁判的法律争议。

3.adjudicate：裁判。作判决，当法院对某一争议作出裁判，这一争议就已经得到解决；裁判是行使司法权的过程。

4.concurring opinion：（判决中的）同意意见。一名或多名法官对某一案件的单独记录在案的意见；同意多数法官作出的最终判决，但却依据不同的理由。

5.dissenting opinion：（判决中的）反对意见。一名或多名法官对某一案件的独立记录意见；此意见与根据大多数法官的意见达成的判决结果不同。

二、重点词汇详解

1.know who sued whom and why：sue，指bring a lawsuit，即提起民事诉讼。刑事起诉则是accuse，charge，indict。

2.His application for a writ of habeas corpus：writ of habeas corpus，人身保护令，为拉丁文，本意是you should have the body。 Writ of habeas corpus is directed by a judge to some person to bring a person before a court, most frequently to ensure that the party's imprisonment or detention is not illegal.现在，人身保护令的目的不是把当事人带至法庭或法官面前，而是要释放非法拘押的人：The writ tests only whether a prisoner has been accorded due process, not whether he is guilty. The most common present-day usage of the writ is to appeal state criminal convictions to the federal courts when the petitioner believes his constitutional rights were violated by state procedure. An individual in a state prison is expected to exhaust all possible routes available before applying to a federal judge for habeas corpus. The Supreme Court's liberal decisions in the 1950s and 1960s in the area of prisoners' rights encouraged many prisoned persons to file writs challenging their convictions, but the Court under William Rehnquist limited multiple habeas corpus filings, particularly from prisoners on death row. 在教材第九章的In re Gault（387 U.S. 1, 1967）一案中，Gault的父母认为青少年法庭在审理Gault的案件时，没有让Gault享有宪法正当程序条款所赋予的权利，因而是非法拘押，申请此令状请求法院释放Gault。

3.The cause was remanded to that court for further action：remand，（将案件）发回，指send back case from an appellate court to lower court for some specified treatment of the case。比如，上诉法院经常会在判决中写到：（the case is）remanded for further proceedings not inconsistent with this opinion, 这就是上诉法院将案件发回给案件上诉至此的下级法院，要求该下级法院按照上诉法院在判决中作出的指示重新审理案件。一般而言，上诉法院推翻了初审法院的判决时，上诉法院并不提出事实问题（issues of facts），相反，则是认定初审法院在适用法律问题上（issues of law）有误，因此，将案件发回初审法院由后者重新审理，消除或改正初审中出现的错误。在民事争议中，原告很有可能在一个remanded case中重新提出诉讼请求；而在刑事诉讼中，由于“双重危险”（double jeopardy）的宪法保护，公诉人无法对判决无罪的刑事被告提起上诉，但是败诉的刑事被告可以提起上诉，如果上诉法院判决该刑事案件发回重审，则公诉人就可以在发回的案件上重新提出指控，而不受double jeopardy的限制。


Section 4 The Legal Memorandum

第四节 法律备忘录

一、基础词汇释义

legal memorandum：法律备忘录。办公室里的一种正式书面文件，用于传达法律研究的结果以及得出此结论的分析过程。

二、重点词汇详解

1.memorandum of points and authorities, a trial brief, or an appellate brief：memorandum of points and authorities，指律师起草的有关案件要点和案件适用法律的备忘录；trial brief，指初审摘要，是律师制作的在庭审时提交给法庭的文书，outlining the legal issues before the court and arguing one side's position，主要包括待审的争点——issues、证据要点、将提供的证人以及本方所依据的判例和制定法规定等。顾名思义，appellate brief是指上诉摘要，由律师向上诉法院提交，用以说明初审法院的做法正确或不正确的理由，其内容和格式一般由法院规则——court rules规定，通常包括对提请审查的争议的陈述、案情的叙述、寻求的法律救济等。

2.prove the allegations against：allegation,指something declared as a matter of fact, esp. in a legal pleading; a party's formal statement of a factual matter as being true or provable without its having yet been proved，即当事人在诉状中对事实的肯定性陈述。常用的有：allegation of facts, 事实主张，指对事实的详细陈述，并说明依据法律从这些事实中会产生的权利或责任；material allegation, 实质性主张，即在诉状（pleading）中所阐述的对当事人的诉讼请求（claim）或答辩（answer）来说所必不可少的主张。


Section 5 Persuasive Writing

第五节 有说服力的法律文书

重点词汇详解

1.the brief filed for the United States as amicus curiae：amicus curiae，拉丁文，意为Friend of the Court（法庭之友）, 即an adviser to the court on some matter of law who is not a party to the case; usually someone who wants to influence the outcome of a lawsuit involving matters of wide public interest。

“法庭之友”起源于古罗马法，历史悠久，发端于英国普通法，尔后被移植到美国法中并得以繁荣发展。它是一个专门给非案件当事人向法庭陈述意见的机会的制度，主要运用于上诉审中。在该制度下，非案件当事人可以向法庭提供与案件相关的背景信息、不为法院所知的案件事实或法律适用意见。“法庭之友”通过提交书状来影响法院的判决，这种书状被称做“法庭之友陈述”（amicus curiae brief）。

虽然“法庭之友”制度并非发端于美国，但却在美国的司法体系下茁壮成长， 发展成一项具有代表性的制度。1823年，美国联邦最高法院在Green v. Biddle一案中迎来了司法史上的第一位“法庭之友”——亨利·克莱（Henry Clay）。在该案中，肯塔基州与联邦政府对土地所有权发生争议，联邦地区法院作出裁决，认为联邦政府对争议土地拥有所有权。随后，肯塔基州向联邦最高法院提出上诉，该州的检察总长亨利·克莱也提交了“法庭之友”陈述，要求法院对该案进行重审，并在“法庭之友”书状中陈述了州拥有争议土地所有权的理由。自1854年Florida v. Georgia一案后，美国政府开始作为“法庭之友”出现在诉讼中。政府担任“法庭之友”的角色是该制度最常见的表现形式，通常由联邦的司法部副部长、州的检察总长代表政府参与诉讼，主要目的是维护社会公众的利益。此后，随着时代的发展私人利益集团以“法庭之友”的身份进入诉讼的做法也逐渐获得司法实践的认同。现在，提交“法庭之友”意见的机构是多种多样的，比如非营利组织（专业团体、贸易团体、利益集团等）、大公司、政府以及其他与本案有类似法律问题的案件的当事人。研究表明，向美国联邦最高法院提交的“法庭之友”意见中，大约一大半是由商业团体、工会、大公司和专业团体提交的，一小半是由公共利益群体、消费者团体、宗教团体或劳工组织提交的。“法庭之友”在诉讼中除了以个人身份出现外，总是由执业律师代理进行的。

然而，随着“法庭之友”制度的发展和普遍应用，它带来的司法成本增加等问题也日益突显，为此，美国联邦最高法院于1939年颁布了“法庭之友”书状的提交规则，并先后进行了3次修订。第二次世界大战后，“法庭之友”开始频频出现在美国的司法实践中，仅在1998年至1999年一年间，在美国联邦最高法院受理的案件中，收到“法庭之友”陈述的案件比例就高达95%，公众对该制度的运用程度可见一斑。值得一提的是，在美国，“法庭之友”制度并非是由议会立法所确立，而是借由联邦最高法院颁布规则才得以形成的；向法庭提交书状并非公民的一项普遍权利，而是基于诉讼当事人的同意或法院的许可而为的一种行为。一般而言，“法庭之友”欲加入诉讼，首先要征求双方当事人的意见，如果未能获得双方当事人的首肯，他们即可向法院提出参加诉讼的许可申请，在大多时候法院并不会拒绝这样的请求。但在政府作为“法庭之友”时，情况则有所变化，即使在双方当事人明确表示反对的情况下政府也被允许参加诉讼，并且无须向法院提出申请。总之，仅有当事人的异议并不能阻止“法庭之友”进入诉讼。另外，在得到准许的前提下，“法庭之友”还可以参加口头辩论，但这种机会较多地出现在政府担任“法庭之友”的情况下。

“法庭之友”制度对美国司法实践的影响是有目共睹的，在一些专业性较强、涉及复杂的法律和规章适用的案件及其他特殊领域中，“法庭之友”的作用是不容忽视的。特别是在法院决定是否要签发诉讼文件移送命令对案件进行重审时，其地位更是举足轻重。因为“法庭之友”的介入在一定程度上说明了案件波及范围较大和案件的重要性，这些都可能是导致重审启动的因素。尤为值得一提的是，“法庭之友”制度的存在促成了美国许多有影响的判例的形成，其中最著名的莫过于1961年的Mapp v.Ohio一案（在该案提交amicus curiae brief的组织是American and Ohio Civil Liberties Unions）。在该案中，联邦最高法院宣告州法院不得接受警察非法收集到的证据，最终在美国联邦和各州全面确立了非法证据排除规则，对美国刑法理论产生了重大影响。在1986年至1995年期间，大约有15%的案件引用了至少一位“法庭之友”的意见，37%的案件参考了至少一位“法庭之友”的书状。这些调查和数据均表明了“法庭之友”制度对案件审理的积极意义。

2.a “plain feel” corollary to the “plain view” doctrine：所谓plain feel doctrine， 又称为plain touch doctrine，是指警察在实施pat-down搜查时，若能即时和明确地辨识出违禁品，可以将违禁品没收，但是，警察的辨识必须是通过对嫌疑人的轻触（touch）而不是人身控制（manipulation）获得的，否则，警察的没收行为即为非法。与之类似，plain view doctrine，又称为clear view doctrine或plain-sight doctrine，是指警察在没有搜查证的情况下，只要能有probable cause确信某物品是犯罪证据，依然可以采取“看起来明显是合法的方式”（in plain view from a legal position）获取该物品并作为证据。显然，如果in plain view的情况下进行的搜查和没收是合法的，则plain feel的确定程度更高，因此即可推演出plain feel也是合法的。

3.the Court therefore ordered suppression of the contraband：suppression，指排除（将没收的违禁品作为证据）。在诉讼中，被告可以请求法院suppress the incriminating evidence，即排除对其指控的证据。suppression常用于suppression of evidence——排除证据的场合，即在庭审中法官对非法取得的证据不予采信。另外，suppression of evidence还指刑事诉讼中的“隐匿证据”，即拒绝提供证据或拒绝作证的行为。如果公诉方故意隐匿对被告有利且被告不知晓的重要证据，则构成违反正当程序——due process。但在认定公诉方的行为是否构成隐匿证据时，则必须依据案件的具体情况作出判断，如果证据没有什么证明价值，或者仅是补充证据，又或者被告与公诉方有同样的机会取得该证据，则公诉方没有义务向被告披露该证据。第六章法律：民法和刑法


第六章　法律：民法和刑法（Laws: Civil vs. Criminal）

Section 1 Introduction

第一节 导论

一、重点词汇详解

1.criminal case is often described as an offense against the state：offense，意为违法，犯罪，指a violation of the law; a crime, often a minor one。在英美法中，the term “crime”, “offense”, and “criminal offense” are all said to be synonymous, and ordinarily used interchangeably。 “Offense” may comprehend every crime and misdemeanor, or may be used in a specific sense as synonymous with “felony” or with “misdemeanor”, as the case may be, or as signifying a crime of lesser grade，or be the forfeiture of a penalty.

2.the occupant of the first car is injured：occupant，指占有人，即one who has the possessory rights in, or control over a property。此处，则是指车辆的实际驾驶人。

词义辨析

与occupancy紧密相关的概念是占有，但是，占有有几种不同的表述方式：occupation, occupancy和possession。它们之间还是有一些区别。

Occupation和occupancy是同义词，基本可以互换使用，严格来讲，应该是“占用”的意思，即the act, state or condition of holing or residing in or on something。因此，这两个词更加强调whatever acts are done on the land to show a claim of exclusive control and to indicate to the public that the actor has the land。像在土地周围竖一块牌子，写明此地已被某人占了，这种行为就可以表明土地处于某人occupancy的状态。Occupancy还指the act of having something that has no owner so as to acquire legal ownership，此处也指的是要通过先占的行为来获得无主物的所有权。

与occupancy这样强调行为（act）的韵味不同，possession突出的是一种事实，即the fact of having or holding property in one's power，或者是一种权利，即the right under which one may exercise control over something to the exclusion of all others, the continuing exercise of a claim to the exclusive use of a material object。

从占有的对象上来看，occupancy和possession主要都是指不动产，但是，possession所指的占有的对象要比occupancy广泛得多，可以更多地应用于占有动产的场合。而occupancy则主要针对那些能够residing in or on的dwelling or land（汽车恰好也符合这一要求，尽管算是动产）。比较特殊的情况就是在先占时，无论动产还是不动产，多用occupancy。

3.statute regarding civil liability for torts：liability，责任。用作形容词则是liable，多用于be liable to的搭配。从意思上分析，是指the state of being legally accountable。该词含义广泛，合同、侵权、触犯刑法的情况下都会产生。

词义辨析

法律英语中表示责任或义务的词汇有好几个，比如liability, obligation, responsibility, duty。它们之间的区别如下：

（1）liability强调了the bond of necessity that exists between the wrongdoer and the remedy of the wrong。所以，liability实际上针对的是行为人的赔偿义务，前提是行为人做了不应该做的事情，在合同中就是违约，在侵权和刑事领域就是行为人的非法行为导致了受害人的损害。鉴于此，be liable to多数都用于be liable to compensation/da-mage——有损害赔偿的义务这样的场合。

（2）obligation则是指基于债务关系产生的责任或义务，从广义上讲，该词强调的是a legal duty to do or not to do something，可以是基于法律规定，也可以是基于合同、承诺、社会关系甚或是道德要求。从这个意义上讲，对别人造成了损害而需要支付的赔偿也算是obligation。但是，该词在狭义上的用法更为普遍。这时，obligation强调义务的产生基于一个合法成立的特定原因，它所表明的是a legal bond that binds two persons in such a way that one of them is entitled to demand from the other a certain performance，最典型的即是基于合同须向某人支付金钱或为某人履行特定行为。因此，一提到obligation，它和liability最直接的区别就是：obligation是指一方要按照约定好的条件履行特定的行为，而liability则是因为没有履行这些行为而构成了不当行为，所以需要赔偿。以买卖合同为例，合同约定卖方在某一时间期限内交付货物，这就是卖方的obligation，而如果卖方没有在约定的期限内提交货物，就违反了自己的obligation，这就产生了对守约的卖方进行赔偿的liability。

（3）responsibility从本义上讲是强调基于某项职权而产生的履行职权的义务，比如：he finds the responsibility of being managing director too heavy。再以be responsible for的形式来体会这种含义：the pilots are responsible for the passengers' safety。因此，小约翰·D·洛克菲勒（John D. Rockefeller, Jr.）才会说：I believe that every right implies a responsibility。同时，responsibility在这些表示责任和义务的词汇中，是最常用来表示刑事责任的，比如：age of responsibility——刑事责任年龄。

（4）duty和上述几个词相比，在广义上最为强调出于道德或伦理的考虑或限制而必须做某事，比如：I therefore believe it is my duty to my country to love it, to support its Constitution, to obey its laws, to respect its flag, and to defend it against all enemies。此外，duty一词还特别意味着行为人在做某事的时候，不能毫无顾忌，最起码其谨慎程度不能低于一个正常人在做这件事情时都会达到的普遍水平，行为人这种最基本的审慎就是其必须要承担的duty。如果没有尽到这种小心谨慎的义务而造成了对别人的损害，就要be liable to the damages。因此，duty特别强调persons with ordinary sense would recognize the danger of injury to the other if ordinary skill and care were not used, a duty arises to use ordinary skill and care to avoid injury。在美国侵权法中，courts go on to say that there is a general duty to exercise reasonable care to avoid subjecting other to an unreasonable risk of harm, or to comply with the legal standard of reasonable conduct……these formulations merely give the expression to the point that negligence is the standard of liability。

二、英语技能提高要点提示

1.against the state or society as a whole：as a whole，即all parts or aspects consi-dered，所有部分和方面都考虑到，从整体来看。如：We must consider the three matters as a whole, not one by one。

2.rear-ends：rear end原意指汽车尾部，此处引申为汽车追尾。这种两个名词复合而形成新词的单词结构在英语中并不少见，而且复合成的新词往往还含有动词含义，比如：tiptoe，zigzag。


Section 2 Where Criminal and Civil Laws Are Found

第二节 刑事和民事法律规范的出处

一、基础词汇释义

1.substantive laws：实体法。规定权利与义务的法律。

2.procedural laws：程序法。规定如何行使权利及履行义务的法律。

3.statute of limitations：诉讼时效法。确定可以提起诉讼的时间期限的法律。

4.crime：犯罪。违反刑法的行为。

5.ex post facto：溯及既往。事后法；指对实施时不认为是犯罪的行为追究刑事责任的法律。

6.rules of court：法院规则。法院采用的规范各种法院程序的规则。

7.local rules of court：当地法院规则。某一特定法院采用的规范在其中进行诉讼的程序规则。

二、重点法律知识分析

damages：damages在本课中出现了多次，主要有：sues for his damages, compensatory damages， special damages，general damages和 punitive damages。

damage，本义指损害，比如：actionable damage resulting from negligence，指由过失导致的可以提起诉讼的损害（事由）。然而，在法律英语中，复数形式的damages则有一个特定含义：损害赔偿，即money claimed by a plaintiff from a defendant as a compensation for harm done，比如：The plaintiff seeks $8 000 in damages from the defendant。所以，damages在此处就不是指loss or injury to person or property，而是指 the sum of money which a person wronged is entitled to receive from the wrongdoer as compensation。

在本课中，接连出现了好几种重要的damages，包括general damages, special damages, compensatory damages和punitive damages。它们的具体含义如下。

（1）general damages，一般赔偿金，指对不法行为当然造成的损害或损失给予的金钱补偿。对于此种赔偿请求，原告无须在诉状中专门说明或加以证明。一般说来，此种general damages are awarded by court to compensate for a loss which can not be calculated （such as an injury）。

（2）special damages，特别赔偿金，与general damages相对，指对某一特定的不法行为造成的损害进行的赔偿。为了获得特别赔偿金，原告需要在诉状中专门说明并负有证明义务。特别赔偿金是可以计算出来的，比如法院裁定原告修理被被告损坏的某物的支出，需要被告赔偿。

在法院的判决中，如分别判决被告支付原告一般赔偿金和特别赔偿金，则会分别列明，如：Special Damages: $ 1 000; General Damages: $2 800。

（3）compensatory damages：补偿性赔偿金，即damages which compensates for the loss or harm suffered。补偿性赔偿既可以适用于违约行为，也可以适用于侵权行为。通常是总计金额一次付清，而不是分期付款。美国各州对补偿性赔偿金规定的要件不一，但法院均认可补偿性赔偿金的最终目的就是要用金钱赔偿原告的实际损害。出于公平的考虑，原告也负有止损义务（mitigate damages），即原告必须采取防止损害继续或恶化的合理行动。在违约案件中，除了止损义务之外，原告还要证明损失是可以预见的，如果损失没有可预见性（predictability），则不能获得赔偿。从赔偿范围上看，补偿性赔偿包括因人身伤害或财产损害导致的经济和非经济损失。

就经济损失（Economic Loss）而言，补偿性赔偿的范围包括原告的所有实际花费。典型的例子就是受损的财产、医疗费用和损失的工资。但是，在确定最终补偿性赔偿的金额时，也会碰到麻烦。财产的实际损害、已经支付的医疗费和损失的工资都非常容易计算，但是未来的医疗费和未来的工作收入则较难确定。要准确地评估这些损失，必须要有医生和经济学家（economists）提供的专家证词（expert testimony）。在经济损失的计算中，所谓的collateral source rule——平行来源原则特别值得说明。该规则是指，原告从与被告完全无关的来源获得的赔偿，不能从被告应该承担的补偿性赔偿中扣除。举例来说，原告若发生工伤，原告的雇主虽然以病假或残障福利——disability or sick leave benefit的形式给原告补偿，原告依然有权获得在工伤离职期间的工资待遇。在人身伤害的情形下，即使原告的医疗保险已经支付了医疗费用，原告仍然可以向被告索赔医疗费用。这种赔偿原则的缺陷在于原告将会获得重复性的赔偿，但是，支持此原则的理由也很有道理：谁犯了错，谁就要自己掏腰包承担相应的责任，原告可以从别处获得的赔偿是原告应得的，这和被告的赔偿责任是不能混淆的两回事，如果因此就减轻被告的责任，岂不是犯了错的人反而从毫无过错的受害人那里变相地占到了便宜？然而，在当今美国，已经有半数的州立法修改或废除了平行来源原则，至少是对某些类型的赔偿案件来说，平行来源原则已经不再适用了。因此，如果原告可以从政府或保险公司获得赔偿，被告的赔偿责任就可以相应地减轻。但是，事情并不像我们想象的这样一刀切，有些废除平行来源原则的案件被判决违宪，而另一些则没有。具体的赔偿原则如何发展，还有待进一步明确。

在补偿性赔偿金中，还可以包括非经济损失——Non Economic Loss。最大的一种非经济损失就是原告的“疼痛和苦楚”（pain and suffering）。显而易见，这涵盖了原告身体上的疼痛和精神上的痛苦。按照“疼痛和苦楚”的赔偿原则，因伤害而失去了生活的乐趣（loss of enjoyment of life），如无法拥有跑步、弹琴等等这些在受伤前可以享受的生活快乐，也可以获得赔偿。对于这些损失通常难以用金钱衡量其价值，大多数是由陪审团根据常人的感受来估算金额。

在一类特殊的案件——“不当怀孕”（wrongful pregnancy）中，法院对赔偿的计算不仅有趣，还可以体现整个补偿性赔偿的原则。在这类案件中，法院允许那些非出于自己意愿而致孕的原告妇女获得怀孕费用、损失的工资和医疗费用等经济损失的赔偿，也判决被告需要赔偿原告因怀孕带来的身心痛楚等非经济损失，但是，却拒绝原告要求获得抚养费的要求。为什么呢？法院认为，养育孩子给父母带来的无形精神快乐足以抵消养育孩子的费用。

（4）punitive damages，惩罚性赔偿金，顾名思义，指damages which punish the defendant for the loss or harm caused to the plaintiff or heavy damages awarded to show that the court feels the defendant has behaved badly towards the plaintiff。由此可见，过分的行为才会导致惩罚性赔偿。在数额上，惩罚性赔偿是原告获得的实际损失之外的额外赔偿，目的在于对被告施以惩罚，阻止其重复实施严重的危害行为。此外，惩罚性赔偿的另一个重要用途在于警示和维护公共秩序，因此，仅适用于侵权行为而不适用于违约行为。

显然，惩罚性赔偿与补偿性赔偿相比，对被告是一种加重的处罚，对原告是一种额外的补偿。原告理所当然应该证明被告对其的损害绝不仅仅是出于一般的过失（negligence），而要出于一定的主观上的恶性（malice），如故意（intentional）。在某些州，故意程度要达到鲁莽、蓄意或放肆（reckless, willful or wanton）的标准。惩罚性赔偿金的数额通常由陪审团决定。除了蓄意侵权案件之外，比较容易获得惩罚性赔偿的案件是产品质量致人伤害。如果产品的生产者明知产品有质量瑕疵和因之可能造成消费者受伤甚至是死亡的危险，仍然不去改正产品的质量问题，则会面临高额的惩罚性赔偿。例如，在Grimshaw v. Ford Motor Co.（174 Cal. Rptr 348, Cal. App. 1981）一案中，原告乘坐的车子被追尾而起火，原告被严重烧伤。原告提交的证据显示，该款车型在市场上销售的时候，被告福特汽车公司已经知道该款车在油箱安全方面有瑕疵，但仍放任此瑕疵的存在，并没有采取任何改进措施。于是，陪审团最终判决被告福特汽车公司支付原告250万美元的补偿性赔偿金，而惩罚性赔偿金的数额则高达1.25亿美元。由于两者悬殊太大，法院最终将惩罚性赔偿金定为350万美元。

惩罚性赔偿金的判罚总会引起社会关注，由此人们可能会认为法院经常会给予惩罚性赔偿，但事实却并不然。例如，在芝加哥，从1960年到1984年，总共只有50个案子中的原告获得了惩罚性赔偿金，而旧金山在此25年间，获得惩罚性赔偿的案件数目更低，仅有10个。是不是因为惩罚性赔偿金的数额一般都是巨大的，所以法院在判决时小心谨慎呢？事实也并非如此。在1960年到1984年间，虽然赔偿数额呈现增长趋势，但是金额并不是我们想象的那么高，在这25年间，芝加哥库克县法院（Cook County Court）给予的惩罚性赔偿金的平均值从1 000美元提高到4.3万美元，而在旧金山，则从1.7万美元提高到6.3万美元。

惩罚性赔偿一直是一个饱受争议的话题。由于在许多涉及惩罚性赔偿案件中，当事人上诉到联邦最高法院，要求联邦最高法院判决惩罚性赔偿违宪，联邦最高法院对此也变得越来越敏感。然而，一向谨小慎微的联邦最高法院对惩罚性赔偿却表现了明确的支持态度。联邦最高法院指出，惩罚性赔偿并没有违反宪法第8条修正案中所规定的禁止过高罚金的保护，因为第8条修正案针对的是刑事案件中的罚金（fine）或是其他将罚金上缴国库的案件，单纯的民事侵权案件不是第8条修正案的规范对象。许多当事人则依据正当程序条款希望联邦最高法院能够判决惩罚性赔偿违宪。有当事人指出，允许陪审团享有过多的裁定惩罚性赔偿的自由裁量明显是违反了正当程序。对此，联邦最高法院在Pacific Mutual Life Insurance Co. v. Haslip（499 U.S. 1, 1991）一案中指出，根据正当程序的要求，陪审团在裁定惩罚性赔偿金的时候确实需要有一个标准。该案的事实并不复杂，即保险公司违反诚信原则，没有赔付投保人医疗费用。联邦最高法院认为，陪审团确定惩罚性赔偿金额的标准中不应包括被告的经济实力，这就意味着陪审团在裁量赔偿金数额的唯一标准就是考虑裁定的数额能否实现惩罚性赔偿的目的和功能——惩戒侵权人以警示社会。为此，任何有关被告财富多寡的证据均应排除在外，以保证陪审团不受干扰，单纯地从案件的恶性程度上依据良心来作出裁定。该案的另一个重要意义在于，联邦最高法院的判决澄清了一个惩罚性赔偿的核心问题：正当程序的宪法是否意味着惩罚性赔偿金额应该有一个上限？在该案中，惩罚性赔偿金的数额为80万美元，补偿性赔偿的数额为20万美元，比例为4∶1，而和原告实际自付的费用相比，比例则高达200∶1。这远远高于刑事保险欺诈案件中的罚金。联邦最高法院指出，这样的比例应该是比较符合宪法要求的恰当比例的（constitutional propriety）。但是，1993年，联邦最高法院则在TXO Productions v. Alliance Resources Corp.（113, S.Ct. 2711, 1993）一案中，维持了一个天价的惩罚性赔偿裁定：补偿性赔偿的数额为1.9万美元，而惩罚性赔偿的数额则为1 000万美元，两者之间的比例高达526∶1。由此可见，联邦最高法院实际上对赔偿上限没有作出明确的限定。

不仅如此，关于法院是否有权修改陪审团裁定的惩罚性赔偿金数额，也演变成了一个宪法问题。在Honda Motor Co., v. Oberg（114 S.Ct 2331, 1994）一案中，联邦最高法院判决俄勒冈州宪法禁止对陪审团惩罚性赔偿裁决进行司法审查的规定违反了联邦宪法。在此问题上，联邦最高法院的态度是，无论初审法院还是上诉法院，均有权审查和改正陪审团惩罚性赔偿金数额的裁决。

直到1996年，联邦最高法院在BMW North American, Inc. v. Gore （517 U.S. 559, 116 S.Ct. 1589, 1996）一案中确立了判定惩罚性赔偿金是否违反宪法正当程序条款的三个标准：（1）the reprehensibility of the conduct being punished; （2）the reasonableness of the relationship between the harm and the award; and （3）the difference between the award and civil penalties authorized in comparable cases。

词义辨析

Compensation和damages都指赔偿含义，在多数情况下，除非是固定的法律术语搭配，基本上都是同义词，比如：compensation awarded by court，也可以用damages awarded by court 来表述。但是两者之间还有如下区别：

Damages强调赔偿的前提是遭受了不应该受到的wrongdoing，因此而请求对wrongdoing造成的injury和loss进行金钱的救济。而compensation产生的原因未必是wrong-doing，一个合理的行为也可以导致compensation。比如，公司和雇员达成了提前结束雇佣合同的协议，公司付给雇员一笔赔偿，此时，就是compensation for loss of office。从这里可以看出，compensation比damages的含义要广，还有“补偿”的意味。

三、案例解析

Sommer v. Gabor

40Cal. App. 4th 1455, 48 Cal. Rptr. 2d 235 （1995）

Small quiz：

在解析本案前，先复习一下学过的有关citation的知识，看一下这个案子的citation告诉了我们什么信息？

首先，为了更好地理解本案，先介绍一下本案中出现的几个重要的法律术语：

1.matter of law：法律问题，即a matter involving a judicial inquiry into the applicable law。与之相对应的是matter of fact，事实问题，即a matter involving a judicial inquiry into the truth of alleged facts。案例中出现的actionable as a matter of law表示，本案中被告的言论已经不是一般的品头论足式的聊聊天，而已经上升为法律问题，可以据此提起一个诉讼。

2.special verdict：special verdict，特别裁决，是指 a verdict in which the jury makes findings only on factual issues submitted to them by the judge, who then decides the legal effect of the verdict。因此，当陪审团作出special verdict的时候，仅就案件事实的认定作出裁断，而留给法官判决哪一方胜诉，并由法官依据认定的事实适用法律进行判决。与之相对应的是general verdict——总括裁决，此时，陪审团会宣布原被告哪一方胜诉或者是刑事被告是否有罪。本案中出现了judgment on a special verdict，即依据特别裁决作出的判决。根据案件的描述，陪审团在一个问题上作了special verdict，即the jury also returned a special finding that, by clear and convincing evidence, both defendants were guilty of malice in the conduct upon which the jury had based its finding of liability for defamation。在陪审团裁决有malice（恶意）的基础上，再来讨论是否要判punitive damage。

3.motion for new trial：申请重审。这是在判决作出后一方向法庭提出的申请，一般基于的理由是证据不足、发现新的证据以及陪审团行为不当等。在美国许多州，当事人必须要先向法院提出重审的请求，被驳回后才能以相同的理由提起上诉。

4.choice of law：法律选择，即the question of which jurisdiction's law should apply in a given case。本案中，争议之一则是German law还是California law应成为法院在法律选择中确定的准据法（applicable law）。

5.arguendo：〈Latin〉, in arguing，指为了辩论，在辩论过程中。

本案的issue其实有三个，法院对这些问题一一作了裁决。

首先，关于choice of law的问题，法院所依据的先例是Hurtado v. Superior Courts一案所确立的原则： where only one of the states has an interest in having its law applied, the law of the interested state should be applied。结合本案的facts和这个先例，我们都可以进一步引申出一个原则：在诽谤（甚至是其他侵权案件中），如果出现以下情况，则符合choice of law 的only one state has interest标准，即若原被告的居住地都在诉讼发生地所在国，而且诽谤（甚或是侵权行为）发生地也在诉讼发生地，那么尽管原被告可能会因为国籍的不同产生conflict of law的问题，但是在choice of law的时候，只能适用诉讼所在地的法律。

其次，关于惩罚性赔偿金是否太高的问题，法院其实在本案中明确了一个原则：只要能够确定有malice，陪审团就可以判punitive damages。（With respect to punitive damages, appellants fail to establish that there was not clear and convincing evidence to support the jury's finding of malice.）虽然本案没有对这个问题作进一步的阐述，但是结合惩罚性赔偿金所具有的惩戒的作用，我们可以predict，法院的态度应该是为了惩罚和警示具有malice的行为，只要证据确凿，陪审团判多少算多少，法官一般不会对具体数额进行改动。

最后，关于什么样的陈述是可诉的问题，法院认为，什么样的言论算是not actionable的subjective opinion，其标准不是多少带有负面含义的修饰性的形容词出现在言论当中，而是只要陈述是虚假的，无论是用褒义的还是贬义的修饰词，甚至没有任何或褒或贬的描述，如果对受害人产生了不良的后果，就是actionable的。

此外，本案的opinion还有几个语言要点需要学习：

1.ready cash：现款。

2.frequent bars：frequent，此处指经常做某事，常常和地点搭配，指某人是某地的常客。

3.live from selling…, live off her capital：此处，live from和live off都是指靠何事生活。其中，live off的用法在字典中查得到，而live from sth或doing sth在字典中则难见踪影。但是既然在判决中都用了，就说明绝对是可以为我们所用的。因此，这也提示我们，看到的英文只要有好的用法，地道的灵活的用法，就要像海绵一样把它们通通吸收过来，变成自己脑海中的字典里的常用语。

Small quiz：

本案opinion的特点在于fact部分特别长，有这种必要吗？法院为什么要把fact写得那么长？事实到底在case law中起到什么作用呢？谁会对先例中的事实感兴趣？再引申一步，谁应该是英美普通法系中判决书的audience呢？这些audience会关注事实吗？除了事实之外，他们还关注什么？这和判决书的格式和构成有关系吗？大陆法系的判决书为什么相对简短，和上述问题有关联吗？


Section 3 How Criminal and Civil Cases Are Handled

第三节 如何处理刑事和民事案件

一、基础词汇释义

1.case at law：普通法案件。当事人要求金钱赔偿的民事诉讼。

2.case in equity：衡平法案件。当事人要求特殊救济，如合同的实际履行或者禁令的民事诉讼。

3.indigent：贫困。没有资金或财产，因而无力负担律师费。

4.burden of proof：举证责任。证明特定事实存在或是提出证据的责任。

5.complaint：民事起诉状/刑事控告书。原告在民事或是刑事诉讼中提出诉讼请求及起诉依据的法律文书。

6.preponderance of the evidence：优势证据。大多民事案件所必要的证据量，这种证据使诉讼请求获得支持的可能性增大。

7.beyond a reasonable doubt：排除合理怀疑。在刑事案件中作出有罪判决所必要的证据量。

8.acquittal：宣判无罪。刑事案件中，被告人被证明无罪所作出的一种判决。

9.hung jury：悬案陪审团。指陪审团意见分歧而无法作出一致裁决或达到法定多数裁决的陪审团。

10.liable：有责任的。在某一民事案件中被认定应承担责任。

二、重点词汇详解

1.Chancery Courts：衡平法院。Chancery本意是英国国王的文秘署：The Chancery was originally the royal secretariat, the place where all kinds of royal documents were prepared and authenticated by the Great Seal。 文秘属的首脑是御前大臣——Chancellor, whose office came to be one of the great offices of state. In medieval times, most Chancellors were bishops and graduates on civil or canon law. Some holders in effect were the King's chief minister。

文秘署除了准备和保存各种国王的文件之外，在法律上还有一个重要的职能：负责签发普通法上的诉讼开始令。当14、15世纪普通法严格的诉讼形式导致了法律的僵化和实质的不公之后，对其进行改进已经无法避免。此时，鉴于文秘署在传统上就享有一定的司法职责，御前大臣的罗马法或教会法背景也促使人民对其具有司法上的信任，更为重要的是，当时在英国已经形成了一种观念：“国王是正义的源泉”，而御前大臣则是“国王良知的守护人”，因而，人民在普通法不能有效地解决争议时，就直接求助于国王，由国王的御前大臣根据公平正义的良心原则进行断案。由此形成了一整套有别于普通法的法律体系：衡平法——Equity Law。文秘署就享有了独立的司法功能，在司法上成为了chancery court——衡平法院，即与普通法法院相对应的，按照衡平法规则断案的独立司法机构。御前大臣的名号也多了一个：（衡平法院的）大法官。和普通法相比，衡平法最大的优点在于诉讼程序简便灵活，不像普通法那样还要当事人申请令状，一旦申请错误则得不到救济，衡平法上的诉讼只要有起诉书就够了，而且不采用陪审团制度。衡平法的救济方式也和普通法迥异。普通法因为只存在一种损害赔偿（damages）的救济方式，不仅单一，而且还在很多情形下导致实质的不公平，比如，某一件对原告有特殊意义的物品被被告借走不还，要是根据普通法只需赔钱了事，原告没有请求返还原物的权利。衡平法为了弥补其中不足，发展出了更为丰富的救济方式，比如禁止某人继续侵害或强令某人履行义务的禁令——Injunction，命令某人履行特定行为的特别履行——Specific Performance，以及信托——Trust等。有了衡平法的存在，原告就可以申请衡平法院的特别履行令，要求法院判决被告履行返还原物的特定行为。衡平法院在发展过程中也逐渐形成了与普通法相同的遵循先例的原则，消除了衡平法单纯根据良心裁判可能带来的不确定性。

在很长时间内，英国就这样并存衡平法院和普通法院两种法院体系，各自使用衡平法和普通法作为法律渊源。两者长期存在尖锐的对抗和矛盾，斗争的高峰由国王詹姆斯一世支持衡平法而告终。詹姆斯一世裁决道：当衡平法规则和普通法规则发生冲突，衡平法规则优先。这似乎产生了一个悖论：如果衡平法完全优于普通法，有什么必要保留普通法呢？仅保留衡平法不是很好吗？既可以简化法律程序，也可以简化法院体系。尽管如此，衡平法虽然有自己的优势，但是适用范围却有限，与几乎是全方位适用的普通法相比，衡平法仅在普通法调整不力的契约和信托领域发挥作用。衡平法的优先性仅仅体现在有限的领域内。所以，从适用范围上看，衡平法相对于完整的普通法体系，是一种补充性的制度，它的存在是以普通法的存在为前提的。

无论如何，两套并行而冲突的法院体系只会增加调整社会关系的难度。因此，英国于1875年实施了《司法组织法》（Judicature Acts），取消了单独的衡平法院，将普通法法院、伦敦破产法院和衡平法院合并为由高等法院和上诉法院组成的最高法院。至此，普通法院和衡平法院在法院体制上的区别已经消失，英国法院适用统一的法律规则。没有了独立的衡平法院并不意味着衡平法已经消失，只是指所有的法律争议只要到一个法院系统中解决即可，如果是一个衡平法上的争议，法院依然要依照衡平法规则裁断。

2.either represent themselves or do not contest the lawsuit：contest, 在法律英语中可以指对争议问题提起诉讼，即to litigate or call into challenge，如：they want to contest the will——他们想要针对遗嘱提起诉讼；也可以指在诉讼中进行答辩，对原告或检察官进行反驳，即to deny an adverse claim or assert a defense to it in a court proceeding，如：she contest the charge; I wish to contest the statement of the witness（我想反驳证人的证言）。此时，contest即指后者。

3.if the defendant has alleged certain types of defenses：defense，此处指抗辩，即defendant's stated reason why the plaintiff or prosecutor has no valid case，例如：her defense was that she was 25 miles from the building at the time of the robbery；file a defense, 作出抗辩。常见的抗辩有capacity defense, 行为能力抗辩；lesser-evil defense, 紧急避险抗辩等。此外，defense还可以指（1）被告，即 party in a legal case which is sued by the plaintiff or party in a criminal case which is being prosecuted；（2）可以指被告方的辩护律师，常用defense counsel来表示，即lawyers representing the defendant or accused。

4.the judge declares a mistrial：mistrial，无效审理，即指开庭审理了案件，但是无法作出判决。有两种情形可以导致无效审理：（1）a trial that the judge brings to an end, without a determination, because of a procedural error or serious misconduct occurring du-ring the proceedings，比如：法院最终发现没有管辖权，陪审团选择出现错误，陪审员或律师在审理过程中意外死亡，法庭在审判中出现了无法纠正的有损当事人利益的错误；（2）a trial that ends inconclusively because the jury cannot agree on a verdict。法官如果发现无效审理的情形，认为无法纠正且继续审理只是浪费时间和财力，即可宣布审理无效。无效审理等同于没有审理，需要初审法院重新审理，与已经一审结案的案件由上诉案件或是最高法院发回（remand）后进行的再次审理（retrial）不同。

5.in a criminal case, this can be a fine, imprisonment, probation, or a combination of the three：probation，缓刑，即legal system for dealing with criminals （often young offenders）where they are not sent to prison provided that they continue to behave well under the supervision of a probation officer。

缓刑制度最早为英国所倡导，但是最早应用于美国波士顿，1878年美国马萨诸塞州议会正式通过立法设立了缓刑制度。现今，缓刑制度分为两大体系：一为英美法系的缓刑宣告制，即被告被定罪后，暂不作有罪宣告，而是在一定期限内交有关机关对被告进行监督考验，视被告是否遵守所规定的条件，决定是否作有罪宣告；另一种则是大陆法系中的缓刑制度——缓刑执行制，即法院作有罪宣告，且宣告刑罚，但是有条件地不执行刑罚。

需要特别注意的是，on probation既指缓刑，比如：He is on three months' probation——他在服三个月的缓刑；也指试用期，比如：to take someone on probation——有试用期的聘用某人。

6.they include out-of-pocket expenses：out-of-pocket expense，自付费用，即an expense paid from one's own founds。

7.offensive or malicious conduct：攻击或恶意行为。Offensive，顾名思义，指of or for attack，比如：offensive weapon，攻击性武器。刑法中规定，用以攻击和造成伤害的武器即为攻击性武器，包括任何可以致命的（deadly）或有危险性的（dangerous）武器，若在公共场合未经合法授权或无正当理由持有攻击性武器，即属违法行为。Malicious，恶意的，即without just cause or excuse。Malicious一词是malice（恶意）的形容词形式，要理解何为恶意的行为，就要明确什么算是恶意。所谓恶意，即intentionally committing an act from wrong motives or intention to commit a crime。由此可见，英美法中的恶意观念属于一种主观上的故意。Malice means in law wrongful intention. It includes intent which the law deems wrongful, and which therefore serves as a ground for liability。恶意的重要作用在于，根据普通法的观念，具有恶意的杀人行为即构成谋杀（murder），不具备恶意的杀人则是非预谋杀人（manslaughter），而是否构成恶意要考虑如下因素：（1）the absence of all elements of justification, excuse or recognized mitigation and； （2）the pre-sence of either （a）an actual intent to cause the particular harm which is produced or harm of the same general nature, or （b）the wanton and willful doing of an act with awareness of a plain and strong likelihood that such harm may result。尽管恶意在普通法中有重要的地位，但是，美国《模范刑法典》（Model Penal Code，MPC）并没有将此概念引入，原因在于其制定者对此概念不感兴趣。但这并不妨碍许多州的刑法典，如加利福尼亚州的刑法典采纳恶意的概念。

8.specific performance of a contract：specific performance，特定履行，指衡平法上对违反合同的一种救济，即强制被告实际履行其合同义务——a court-ordered remedy that requires precise fulfillment of a legal or contractual obligation when monetary damages are i-nappropriate or inadequate. Specific performance lies within the court's discretion to award whenever the common law remedy is insufficient, either because damages would be inadequate or because the damages could not possibly be established。与普通法上的救济方式——损害赔偿（damages）相比，特定履行的核心在于强迫被告履行合同，而损害赔偿则是以赔偿的方式替代了合同义务的实际履行。如果法院对被告发出特定履行令（specific performance decree），而被告依然拒绝履行合同，法院即可以以藐视法庭为由将被告拘禁，直至被告表示要按照特别履行令的规定履行合同才会被释放。

9.collection proceedings such as wage garnishment or property attachment：garnishment, 向（第三方）下达的（财产）扣押令， 即a judicial proceeding in which a creditor （or potential creditor）asks the court to order a third party who is indebted for the debtor to turn over to the creditor any of the debtor's property （such as wages or bank account）。由此可见，这种救济方式是一种相当严厉和特殊的救济方式。原告既可以在判决前要求扣押，也可以在判决后提出此种要求。它实际上把债权人求偿的要求延伸到了和债务人相关的第三人身上，即把第三人掌握的本应属于债务人的财产直接跳过债务人而算到了债权人身上。此处就是指直接从被告的雇主手中扣押应该发给被告的工资作为给原告的赔偿。而attachment则是指扣押，即the seizing of a person's property to secure a judgment or to be sold in satisfaction of a judgment。Attachment一般是对被告本人的财产进行扣押，如：provisional attachment，临时扣押，即在判决前原告要求法院暂时扣押或冻结被告的财产，一旦被告败诉，则直接由临时扣押的财产作为赔偿，是一种保全措施。有时，attachment也可以是类似于garnishment，可以将扣押的对象延伸到第三人手中应属于被告的财产，最典型的就是attachment of wages，扣押工资，此时，attachment就相当于wage garnishment。美国法律中，有一种通过扣押工资来履行义务的方式：从工资中扣押一定份额作为子女抚养费，如果工资领受人除了需要付抚养费的家庭之外，还另行组建了家庭，则最多只能扣除50%的工资作为抚养费，如果处于单身状态，则最多可以扣除60%。

三、英语技能提高要点提示

1.give rise to both a criminal and a civil action：give rise to，导致，引起，相当于lead to, result in。

2.at the expense of the state：at the expense of，指由谁付费，此处指由政府承担费用。

Small quiz：

和at the expense of相近的一个用法是at the cost of，两者之间有区别吗？此外，是否能够用at the cost of或at the expense of的用法来表达“只见树木，不见森林”？

四、重点法律知识分析

preponderance of the evidence, beyond a reasonable doubt：优势证据和排除合理怀疑是美国民事和刑事诉讼中所采纳的证据标准。英国大百科全书指出：“在普通法国家中，民事案件仅要求占优势的盖然性，刑事案件要求盖然性超过合理怀疑。”众所周知，刑事诉讼涉及被告人的财产、自由、生命等人的最重要的权利，对刑事案件事实的认定须非常慎重。而民事诉讼要解决的是当事人之间民事权利义务的纠纷，强调意思自治，当事人承担的是私法责任，责任方式主要是补偿性。因此，民事处罚相对于刑事处罚来说要轻得多，这就决定了民事诉讼的证明标准不必过高，不必向刑事诉讼的证明标准看齐，从而会出现两种不同的证据标准。

（1）preponderance of the evidence，优势证据。在民事诉讼中，the judge or jury must be persuaded that the facts are more probably one way （the plaintiff's way）than another （the defendant's）. It is the greater weight of the evidence required in a civil （non-criminal）lawsuit for the trier of fact （jury or judge without a jury）to decide in favor of one side or the other. This is the burden of proof in most civil trials, in which the jury is instructed to find for the party, on the whole, has the stronger evidence, however slight the edge might be. 有些理论认为，这种证据标准即是51%胜率，只要一方的证据优势超过51%，其就可以胜诉。

特别需要指出的是，是否构成优势证据和证据的数量多寡没有必然的联系，准确地说，它是一项质量标准，反映了证据的可信度和说服力。This preponderance is based on the more convincing evidence and its probable truth or accuracy, and not on the amount of evidence. Thus, one clearly knowledgeable witness may provide a preponderance of evidence over a dozen witnesses with hazy testimony, or a signed agreement with definite terms may outweigh opinions or speculation about what the parties intended.

（2）beyond a reasonable doubt，排除合理怀疑。这是指standard used by a jury to decide if someone is criminally guilty of an offense. To be beyond a reasonable doubt means that to the jury there isn't a real possibility that the defendant didn't commit the act。从历史沿革上看，“排除合理怀疑”理论产生于17世纪的英格兰，在18世纪的普通法法庭中广为采用。对于该标准被法院首次采用的具体年代，有人认为其首先适用于1770年对波士顿大屠杀的审判中，当时控方在最后陈述中使用了排除合理怀疑一词。有人认为，该标准首先适用于1793年新泽西州一个法院对State v.Wilson（1N. J. L502, 506, 1793）一案的审判，在该案中，法官指示陪审团遵守“人道规则”（humane rule），如果对于被告人是否成立所指控的罪有“合理怀疑”就应当裁定其无罪。大多数人认为，“合理怀疑”标准第一次强制性地在法庭中适用是在1798年的爱尔兰反叛案中，该案辩护律师力图提高控方的证明责任而使用了“排除合理怀疑”一词。英美曾经使用过多种概念表达刑事证据标准，如“排除一切合理怀疑”（proof beyond all reasonable doubt）、“排除任何合理怀疑”（proof beyond any reasonable doubt）。在19世纪初，排除一切合理怀疑（beyond all reasonable doubt）是最流行的概念，排除合理怀疑（beyond reasonable doubt或beyond a reasonable doubt）直到19世纪后期才作为一个普遍接受的概念而广泛适用。到19世纪中叶，犯罪必须证明到排除合理怀疑的程度已经在美国的许多州扎下了根，如纽约、北卡罗莱纳、佐治亚、佛蒙特、马萨诸塞、弗吉尼亚、康涅狄格。但直到1970年的In re Winship（397 U. S. 358, 370, 1970）一案中，美国联邦最高法院才认为宪法要求在所有刑事案件中适用这一标准。

至于何为合理怀疑，摩根在《证据法的基本问题》一书中指出：“所谓合理怀疑，指的是陪审员在对控告的事实缺乏道德上的确信，对有罪判决的可靠性没有把握时所存在的心理状态……必须将事实证明到道德上的确信程度——能够使人信服，具有充分理由，可以作出判断的确信程度。”这种标准有时被陪审员称为90%标准，尽管这一数字指标并不被一些法庭所接受。

“排除合理怀疑”这一标准并不是简单地可以用量化来代替，在审判实践中会出现很多难以确定之处。It is a term often used, probably pretty understood, but not easily defined. It is not a mere possible doubt, because everything relating to human affairs, and depending on moral evidence, is open to some possible or imaginary doubt.

美国法律界对于“合理怀疑”有不同的界定方法，综而言之，有三种方式：第一种方式是从反面定义，即强调什么样的“怀疑”不是“合理怀疑”；第二种方式是从正面定义，即强调什么样的“怀疑”是“合理怀疑”；第三种方式是正反结合。

在People v. Feldman（71N. E. 2d 433, 439, N. Y. 1947）一案中，纽约州上诉法院对合理怀疑作了如下的界定：基于同情、幻想、偏见、成见、空想、多愁善感而产生的怀疑不是合理怀疑；基于陪审员因软弱、无能和胆小而逃避给他人定较重的罪行所致的不情愿也不是合理怀疑。在State v. Taylor（687 A. 2d 489, 501, Conn. 1996）一案中，法官对陪审团的指示中指出：合理的怀疑不是指基于猜测或推测的怀疑。这是第一种定义方式。

在United States v. Savulj（700 F.2d 51, 69, 2nd Cir., 1983）一案中，法官给了陪审团如下的指示：并不要求控方以排除所有可能怀疑的标准证明犯罪成立。我们的标准是排除合理怀疑。合理怀疑是指基于理性和常理的怀疑，即这种怀疑将使一个理性的人在是否定罪上犹豫不决。因此，排除合理怀疑的证据标准必须是这样的证据标准：作为一个理性的人就像处理自己最重要的事一样，不会犹豫，基于坚信而定罪。这属于第二种定义方式。

1793年，在State v. Wilson（1 N.J.L. 502, 506, 1793）一案中，新泽西州一个法院的法官在对陪审团的指示中认为：合理怀疑不是“荒唐地提出来”的怀疑，而是那些基于“对证据仔细思考”的怀疑。在Ramirez v.Hatcher（136 F. 3d 1209，1211, 9th Cir., 1998）一案中，法官给陪审团的指示中对合理怀疑作了定义：这里的怀疑是“真实存在的、实质的”而不是“仅仅可能的或猜测的”怀疑。这属于第三种定义方式。

最具有典型意义的是1994年发生在美国洛杉矶的辛普森案。在长达10个月的马拉松式的刑事审判之中，陪审团判定，对辛普森双重谋杀案的指控不成立，辛普森当庭释放。其不能判令有罪的根本原因在于证据的证明力问题，即没有达到排除合理怀疑的程度。就像陪审员走出法庭时所说的：“我们相信他有罪，但我们没有足够的证据——直接证据来证明他有罪。”1996年9月，兰·戈德曼的父亲、母亲和尼科尔的父母分别提出民事诉讼，指控辛普森应为他们独生女的“错死”负责。此民事诉讼为侵权致人死亡诉讼。在同样的证据条件下，在经过4个月的轮番听证之后，民事法庭的陪审团又进行了2天的讨论，最后于1997年2月4日晚一致判定辛普森应为尼科尔和戈德曼之死负责，并判处辛普森赔偿戈德曼的父母850万美元的补偿性赔偿。同年2月10日，陪审团又判处辛普森2500万美元的惩罚性赔款，由尼科尔与戈德曼的父母平分。

五、案例解析

1.Coon v. Joseph

192Cal. App. 3d 1269, 237 Cal. Rptr. 873 （1987）

本案是一个民事侵权案例，尽管依据的是一个civil right statute。法院判决的要旨就是：a civil rights statute providing that all persons have the right to be free from any violence, intimidation, or threat thereof “committed against their persons” because of their race, religion, sex, or sexual orientation。但是，该法典并没有说明谁会有资格将侵害人告上法庭，是人人都可以路见不平，将侵害人告到法院，还是只有受害人本人才可以成为原告呢？本案的判决就回答了这样一个问题：Following appellant's argument, any person would have the right to recover damages for himself or herself whenever the rights of any other human being of similar race, religion, sex, or sexual orientation were threatened。 Such intent of the Legislature cannot be reasonably inferred，即只有受到侵害的本人才可以提起诉讼。

2.Buranen v. Hanna

623F. Supp. 445 （1985）

本案的争议在很大程度上也体现了美国联邦制体制下因如何适用法律而产生的分歧。被告方似乎有充分的理由为自己开脱。不难看出，原告提起诉讼的法律依据（42 U.S.C. § 1983.）是一个联邦法，该法实际上是针对州侵犯公民人权的行为。只要州行为（under color of state law）损害了公民权利，就可以据此控告州。但是，这么做首先要说明确实是州的行为而不是其他个人或是联邦的行为导致了侵犯公民权，这一点在本案确凿无疑，被告也毫不否认。下一个问题就是：对被侵犯的权利联邦到底是否有权管辖。根据federalism所体现的分权原则，只要联邦法里没有规定要保护哪个权利，就意味着在这方面联邦是放权的。因此，原告要用联邦法来保护自己，就必须说明原告拥有的宪法权利或其他联邦法所保护的权利被州损害了，否则，即使原告的权利受到了损害，但是只要该权利不是宪法或联邦法所保护的，即使州法反而会保护，却无法根据联邦法来提起诉讼。这在本案中成为一个焦点。被告据此力争，认为原告所要保护的权利和其起诉所依据的联邦法甚至宪法都没有关系，所以这就是个没有cause of action的诉讼，根本就应该dismiss。但是法庭却不这么看。法庭认为，原告在联邦法上的权利不仅仅是指宪法和civil right statute里面所规定的实体权利，还包括宪法所保护的程序上的权利，只要这些权利被损害了，联邦法一样可以管辖。具体到本案就是宪法第4条修正案所体现的正当程序的保护。这就是说，尽管联邦的civil statute里面可能没有明确的说要保护公民to be arrested only upon probable cause，但是宪法里面说了，这是公民最基本的底限性的权利，civil right statute当然要保护。所以，原告有权通过联邦民权法来控告州的行为。由此可见，该案的判决实际上是通过利用正当程序条款扩大了联邦管辖州权力的范围。

Small quiz：

本案从citation来看是哪个法院判的？这能够说明什么问题呢？

3.People v. Lashley

1 Cal. App. 4th 938, 2 Cal. Rptr. 2d 629 （1991）

从程序上看，本案是一个加利福尼亚州的刑事上诉案件，上诉人是被告（而根据double jeopardy的理论，一旦被告被判无罪，公诉人是无法上诉的）。加州上诉法院最终维持了初审法院的判决。

本案的争议焦点在于：原告提起诉讼所依据的州民权法案是否能够将被告定罪。被告的defense是：要引用民权法定我的罪，就要说明我的犯罪行为是故意的（wilfully）针对特定种族的人。但是，被告认为其和本案中其他白人不同，他没有用言语表露任何针对黑人的言论，其所为只不过是正当防卫。而且，被告指出，既然州的民权法是按照联邦民权法的模式制定的，联邦最高法院在解释联邦民权法的时候，已经指出“willful”其实就是要证明有针对某种宪法所保护的特定民权进行犯罪的“specific intent”（a purpose to deprive a person of a specific constitutional right made definite by decision or other rule of law）。既然如此，被告认为自己的行为根本构不成特别故意，就不能根据州民权法来判定其有罪。但是，法院不这么认为。法院认定，考虑到被告的犯罪行为不是无缘无故发生的，其行为的前前后后都显示出种族歧视和仇恨的背景，因此，尽管他没有明示的针对黑人的racial hatred，依然能够判定其行为构成了specific hatred。

从本案的legal opinion来看，在作出本案的判决之前，加州法院似乎没有就类似事实的案子进行过审理，特别是没有就本案中涉及的州民权法的section 422.6 or 422.7作出司法上的判决和解释，否则，被告不会搬来联邦最高法院的对联邦民权法的解释来为自己做注脚。而加州法院在判决的时候也没有依据以前的判例，而是直接就被告所提起的联邦最高法院的解释进行分析，作出了自己的判决。联系上一个案子，我们似乎可以看出，尽管federalism会给联邦和州之间的权力划分带来模糊不清之处，但是在关乎宪法权利特别是在民权领域，州的态度基本上是和联邦步调一致的，对种族问题是从严而不是从宽。

Small quiz：

1.如果本案的结果是上诉法院推翻了初审法院的判决，原告还会有其他的救济途径吗？最终的结果将会是怎样？自己分析一下。


Section 4 Quasi-Criminal Cases

第四节 准刑事案件

基础词汇释义

contempt：藐视。故意违反法院规则的一种行为。第七章商业实践：合同法、财产法和劳动法


第七章　商业实践：合同法、财产法和劳动法（Business Practice:Contract, Property, and Employment Law）

Section 1 Introduction

第一节 导论

重点词汇详解

1.incorporating businesses：incorporate有两个含义。首先，是指合并，bring something in to form an part of a main group or to make a document part of another document，比如：Income from the 1992 acquisition has been incorporated into the accounts; The price list is incorporated into the contract。其次，则是指注册成立公司，即to form a registered company，例如：A company incorporated in US; She incorporated her family business。此处，incorporating businesses是指设立公司。

2.drafting partnership agreements：partnership，合伙，即unregistered business where two or more people share the risks and profits equally。常用的与合伙相关的法律术语有：dissolve a partnership，解散合伙；limited partnership，有限责任合伙，即在登记注册的合伙中，一些合伙人的责任仅以他们向企业提供的资本额为限，但不能参与企业的管理，而参与企业管理的一般合伙人（general partner）则要对合伙债务负无限责任；general partner，一般合伙人，即无限责任合伙人，与之相对的是limited partner，有限责任合伙人的区别在于责任范围的大小，并且前者可以参与企业的管理，而后者则不能； silent partner和dormant partner，则是指非任职合伙人，此种合伙人享有企业权益，虽保有经营合伙企业的权利，但是一般并不参与管理，一般也不公开其合伙人的身份，从法律权利和责任的范围上来看，此种合伙人与general partner没有什么区别；secret partner和sleeping partner则是指隐名的合伙人。

3.licensing agreements：许可证交易协议，专利许可交易协议，即agreement of the sale of a license authorizing another to use something （such as computer software）protected by copyright, patent, or trademark。

词义辨析

License和franchise都含有许可的含义，具体有什么区别？

franchise和license都含有政府授权可以做某事的意思，但是区别在于：when referring to government grants （other than patents, trademarks, and copyright）, the term franchise is often used to connote more substantial rights, whereas the term license connotes lesser rights. Thus, the rights necessarily for public utility companies to carry on their ope-rations are generally designated as franchise rights; while the rights to construct or to repair, the rights to practice certain professions, and the rights to use or to operate automobiles are generally referred to as license。因此，所谓的franchise是指政府颁布给少数人从事某项事业的特殊权利，但不是所有有能力从事此项事业的人都可以获得许可，比如：经营有线电视的权利，从事公用事业的权利，获得这些权利就是获得了franchise——特许。而license的要求没有这么高，只要符合了政府制定的标准，都可以获得license——执照，比如：医师执照，驾驶证，专利许可证等。

两个词都可以指非政府的一般权利人的授权。这时，franchise特指right to trade using a trademark or tradename and paying a royalty for it，即商标人授权特许他人使用其商标并支付费用，还可以指零售商根据协议条款使用生产商和供应商的产品和名称。所以，franchise即为特许经营权。而license在指权利人授权和许可的时候，是指土地所有权人授权他在自己的土地上从事特定的行为，无此许可，行为人即构成侵权。

此外，franchise agreement和licensing agreement也有区别。前者指特许协议，即特许经营人和特许授权人之间达成的协议，由经营人以特许授权人的名义出售授权人的产品或服务，特许授权人一般是提供产品和服务的人或是商标或版权的权利人；而licensing agreement则是指知识产权的权利人授权他人有偿使用其知识产权的协议。

4.real estate：本课中还出现了另外一个词组：real property，两者同义，均指不动产，即land and anything growing on, attached to or erected on it, excluding anything that may be severed without injury to the land。 不动产可以是有体物，如建筑物、土地等，也可以是无体物，比如通行权。

5.enter into premarital agreements：premarital agreement，婚前协议，指an agreement made before marriage usu. to resolve issues of support and property division if the marriage ends in divorce or by the death of a spouse。此外，antenupital agreement, prenuptial agreement, marriage settlement均和premarital agreement同义。

Small quiz：

此处出现了订立合同的说法：enter into agreement，但履行合同、违约等如何表达？试着在本课中找出相应的表述。


Section 2 Contract Law

第二节 合同法

一、基础词汇释义

1.Uniform Commercial Code：《统一商法典》。美国的适用于货物买卖合同的一套统一的法律，被美国大多数的州所采用。

2.bilateral contract：双务合同。在双务合同中，合同的双方均向对方承诺履行其在合同中的义务。

3.rescind：解除合同。当合同无效时，取消已经订立的合同。

4.Statute of Frauds：防止欺诈法。该法律基于英国普通法制定，要求某些类型的合同必须采用书面证明形式。

5.parol evidence rule：口头证据规则。在合同当事人各方的协议最终用书面形式确定下来之后，若该合同发生纠纷并诉至法庭，则有关合同各方之前或同时达成的其他协议都不可作为证据被法庭采纳。

6.integration clause：整合条款。该条款表明合同首款包括当事人双方约定的全部条款。

7.quasi contract：准契约。法律强制成立的合同；为维护交易公平，即使某个合同缺少一个或更多的要件，法律也将其视为有效合同。

8.breach of contract：违约。缔约方未能履行其在合同中的义务。

9.specific performance：强制履行。法庭命令缔约方履行其在合同中的义务。

10.restitution：返还原物。即归还对方已付之对价。

11.arbitration：仲裁。一种由中立方听取争议双方或多方的陈述，并最终作出裁定的解决争议的法庭外听证方式。

12.assignment：权利转让。转让合同中规定的权利。

13.assignor：转让人。将合同中规定的权利转让或者委任给他人者。

14.assignee：受让人。权利转让或者权利委托的受让人。

15.delegation：债务人变更。转让合同中规定的义务。

二、重点词汇详解

1.contract：合同，是指an agreement between two or more parties creating obligations that are enforceable or otherwise recognizable at law。由此可见，合同就是一份agreement——协议，但是协议就一定是contract吗？agreement经常也被看成是合同，两者是一回事吗？

词义辨析

Contract

根据英美法的理论，合同要enforceable or otherwise recognizable at law 需要具备几个条件：（1）要有协议（agreement）存在，通常是通过要约（offer）和承诺（acceptance）来达成；（2）当事人要有缔约能力（capable parties）；（3）要有达成法律关系的目的即缔约意图；（4）目的合法（legal subject matter）；（5）要达成合意（consensus ad idem，mutual consent）；（6）要有对价（consideration）。 因此，并不是所有的agreement都是一个contract，只有满足了上述条件才是一个contract形式的agreement。

所以说，the term agreement, although frequently used as synonymous with the word contract, is really an expression of greater breadth of meaning and less technicality. Every contract is an agreement, but not every agreement is a contract。典型的例子就是我们所说的赠与合同。严格说来，虽然在中文中使用了合同的名称，虽然根据大陆法的合同理论，赠与人与受赠人之间达成了合意，就算是一个有效的合同，但是在英美法系的合同法里，这并不构成一个contract。因为缺少contract的一个要件——对价（consideration），只能算是一个广义上的agreement。

2.mutual consent, mutual assent：两者均指合意，即agreement by both parties to a contract, usu. in the form of offer and acceptance。

词义辨析

Assent和consent均指同意，即agreement, approval or permission。但是，两者之间在使用时有不同。Consent比assent多了一个含义，即consent可以作为殴打（battery）、损害名誉（defamation）、侵占（conversion）和不法侵入（trespass）等侵权行为的抗辩理由。同时，consent还可以成为a defense to a crime if the victim has the capacity to consent and if the consent negates an element of the crime or thwarts the harm that the law seeks to protect。比如，在强奸案中，如果受害人有内心的同意，则可作为抗辩理由，但是，妇女在威吓或恐惧的情形下作出的consent不是其真实的意思表示；在有服从和反抗两种选择时，如反抗已经不能抵御暴力或已无用时，则此后的顺从不能视为同意。

3.special laws regulate contracts for…：special law，特别法，即a law that pertains to and affects a particular case, person, place or thing, as opposed to general public。和特别法相对应的即为一般法——general law。

Small quiz：

尝试翻译下面这段话，看看里面有没有表示special law的词？

Contracts are mainly governed by state statutory and common （judge-made）law andprivate law. Private law principally includes the terms of the agreement between the parties who are exchanging promises. This private law may override many of the rules otherwise established by state law.


4.children lack contractual capacity：capacity，在法律英语中指行为能力，责任能力，即the power to enter into a legal relation under the same circumstances in which a normal person would have the power to create or enter into such a relation; specif. the satisfaction of a legal qualification, such as legal age or soundness of mind, that determines one's ability to sue or be sued, or entering into a binding contract, and the like。比较常用的是criminal capacity，刑事责任能力；representative capacity，代理能力。

Small quiz：

在英文中，表示某种能力的词有很多，比如：ability, capability, competence，甚至talent，faculty也有能力的意思，这些词是否和capacity一样，也可以作法律词汇使用？它们之间的区别在哪里呢？

5.the age of majority determined by the state：age of majority，成年年龄，即the age, usu. defined by statute as 18 years, at which a person attains full legal rights, esp. civil and political rights such as the right to vote。但是，在美国虽然成年人以18周岁为标志，但各州规定可以合法购买酒类的年龄则为21周岁。此外，lawful age，legal age也是同义词，均指成年年龄。然而，需要特别指出的是，达到成年年龄的正常人当然会有行为能力，但不是所有民事行为都只有成年人才可以履行，比如：在美国不是成年人才有立遗嘱的行为能力，14周岁就可以；根据我国《民法通则》的规定，16周岁以上有经济来源的可以独立生活的人也有完全的行为能力。所以，某些情况下，即使是未成年人也可以履行某些民事行为，对应的年龄要求则是age of capacity——行为能力年龄。两者之间最大的差异不在私法领域，而在公法领域，只有成年人才有投票权。

Small quiz：

与成年人相对应的未成年人如何表示？在本课中是否能够找到？此外，刑法中还有所谓的未成年人犯罪或青少年犯罪，应该如何表述？

6.unjustly enriched：即unjust enrichment，不当得利，指的是retaining a benefit conferred by another, without offering compensation, in circumstances where the compensation is reasonably expected。在不当得利情况下，受益人须返还原物或给予补偿。在英国，不当得利多以retention这一术语表示。不当得利制度源于罗马法中的准契约之债（quasi-contract obligation）。之所以是准契约，是因为不当得利之债的产生不像契约之债那样成立于双方的合意，而是产生于法定的契约关系：虽然获利一方的获利行为没有得到对方的同意，不构成契约，然而这种无合法原因而获利并使他人受损的行为，尽管不构成违法，但是根据公平合理的原则和公序良俗原则，视作签订了契约。比如：别人的羊跑到自己圈里，这时根据宗教和道德上诚实的人应该把不属于自己的东西返还原主的原则，就相当于签了一个一旦有这样的事情，我就返还给你的契约，所以法律规定需要把羊还回去。

7.implied warranty of merchantability：warranty，担保，保证。Warranty——词在法律上有多种含义：在财产法（Property）里，是指某一土地的转让人向受让人担保，无论是受让人本人还是其继承人，如果被享有该土地优先所有权（paramount title）的第三人驱逐时，转让人必须赔偿受让人价值相当的土地；在保险法（Insurance）里，则指被保险人就其告知的内容的真实性所作的保证，即保证有关被保险人、被保险财务以及保险事故之事实性与其告知的内容相一致；在产品质量法（Product Liability）里，则是指制造商明示或默示（expressly or impliedly）地保证产品安全性，如果因产品质量原因造成消费者损害时，则应承担无过错责任（即严格责任，Strict Liability），负责对消费者进行赔偿。这种保证主要是针对和生产商之间没有直接合同关系的消费者的，如消费者从商场购买了产品，没有直接和生产商发生关系，但是基于此种产品质量的保证，消费者依然可以向生产商求偿。

而在本课中，warranty指合同法中的保证，即an express or implied promise that something in furtherance of the contract is guaranteed by one of the contracting parties; esp., a seller's promise that the thing being sold is as represented or promised。 一般来说，默示担保可分为可销售性担保（warranty of merchantability）、适用性担保（warranty of fitness）和所有权担保（warranty of title）。

需要指出的是，warranty一词在合同法中应该和两个概念进行区别：

第一个是warranty和representation（陈述）之间的区别。正如在warranty的英文解释中所体现的那样，合同中对标的的保证是represented by the seller。因此，是否可以认为对标的的描述就构成了对标的的保证？在英美合同法上，两者之间还是有显著区别的，主要表现在：（１）warranty被看成是合同的一个必不可少的成分，而representation则是合同的一个间接的立约诱因（collateral inducement），因此，当某一项representation没有在事后纳入合同的话，除非有欺诈行为，不实陈述不会产生实质性法律后果；（２）明示的warranty一般是订立在书面合同中，representation既可以是书面的，也可以是口头的；（3）warranty鉴于其以书面形式订立在合同中，因而是实质成立的（material），而representation则需要对对方违约承担举证责任，证明违约方确实作出过某种representation；（4）对warranty必须严格执行，而对representation则要做到实质性符合就行。

第二个是warranty和condition之间的区别。Condition是指合同的条件条款，也称主要条款。按照传统的英国合同理论，任何一个合同条款（term of a contract），无论是明示还是默示，根据它们在合同中的重要性，要么是warranty——保证条款，要么就是condition——条件条款。如果条款与合同的本质相关，则为condition，余者为warranty，即附属于合同主要目的的条款。两者会导致不同的法律后果：违反condition的，当事人可以主张撤销合同；而违反warranty的，当事人不能拒绝接受货物和主张撤销合同，只能请求赔偿。英国1893年和1979年《货物合同法》（Sales of Goods Act）均引入此观点。现代的判例中，已经不再按传统严格区分warranty和condition，条款的法律效力主要取决于其违约的后果。

需要说明的是，warranty和condition的基础在于representation，由双方决定某项representation是合同的warranty还是condition。

词义辨析

Warranty和guaranty都有担保的意思，而且都是人的保证，they both are undertakings by one party to another to indemnify the party assured against some possible default or defect，但是它们之间也有区别：

（1）while a warranty relates to things （not persons）, is not collateral, and need not be in writing, a guaranty is an undertaking that a person will pay or do some act, is collateral to the duty of the primary obligator, and must be in writing.

（2）a guaranty relates to the future, as a collateral promise designed to protect the promisee from loss in case another fails to perform his duty. 所以，只有当“将来”发生债务人违约的情形时，提供guaranty式担保的guarantor（保证人）才会承担责任。A warranty relates to the present or past, and is an independent promise designed to protect the promise from loss in the event that the facts warranted are mot as the promisor states them to be when the contract is made. 所以，只要实际情况与承诺人“已经”作出的承诺不符，负有warranty式担保责任的一方就要承担责任。

此外，guaranty还有一个和其拼写相近的词——guarantee。Guarantee既可以表示被保证人（one to whom a guaranty is made），也可以表示担保的意思，与guaranty的区别在于：guarantee主要用在consumer warranties or other assurances of quality or performance， 因此，相当于warranty在产品质量法中的产品质量保证责任；而guaranty is now used primarily in financial and banking contexts in the sense “a promise to answer for the debt or another”，除了在法律英语中，无论英国还是美国，很少在日常用语中使用guaranty一词。

三、英语技能提高要点提示

1.sound mind requires that：sound, 此处是一个形容词，就是healthy——健康的意思。此外，sound作为形容词还有以下的用法：sound economy，殷实的经济；sound foundation，坚实的基础；sound reasoning，合理的、符合逻辑的推理。

2.meeting the four basic requirements：满足要求，即为meet the requirements。类似的用法还有：meet all the conditions in the contract，在法律语境中会经常出现。此外，requirement在这里实际上是要件——element的同义词。

3.a public sense of morality：morality，道德。这种以ty结尾的由形容词转化来的名词，有时候可以转化成中文中“某某性”的说法。比如，validity即为有效性，clarity即为清晰性，甚至本文中的morality理解为道德性也不是完全不着边际。

4.Delia backs out and refuses to：back out，此处指食言，没有履行义务。

Small quiz：

Back虽然是一个基础的不能再基础的词汇，但是有关的搭配却未必都能搞清楚。既然在法律语境中都可以用back这种“小词”来表示法律概念，可见这些小词有时候也有大用场。自己检验一下，能够掌握多少有关back的灵活用法，这些用法是否可以用在法律语境中？

四、重点法律知识分析

The Uniform Commercial Code：《统一商法典》。美国是典型的普通法国家，具有遵循先例的传统。而美国又是一个联邦国家，联邦和州拥有不同的立法权。依据美国联邦宪法的规定，商事领域的立法权由联邦和州共同行使。联邦立法权仅限于宪法所列举的有关通商、破产等事项；除此之外的一切商事问题由各州立法规定。这样，除联邦立法外，美国50个州就有50种不同的商事立法，极不统一。这种状况给美国商事交易带来了诸多不便。

自19世纪末20世纪初开始，由各州代表组成的全国州法律统一委员〈NCCUSL〉和美国法学会（ALI）陆续起草了一些单行商事法规，如1896年的《统一流通票据法》和1906年的《统一买卖法》等，供各州立法机关采用。这些单行法规内容比较陈旧，也不能形成较完整的商法，因而在20世纪40年代初，由全国州法律统一委员会和美国法学会联合倡议并负责起草《统一商法典》。

《统一商法典》共分9篇：（1）总则；（2）买卖；（3）商业票据；（4）银行存款和收款；（5）信用证；（6）大宗转让；（7）仓单、提单和所有权凭证等；（8）投资证券；（9）担保交易。其中以第2篇“买卖”最长,也最重要。这一法典代替了过去的一些单行商事法规，包括《统一流通票据法》（1896年）、《统一买卖法》（1906年）、《统一仓库收据法》（1906年）、《统一提单法》（1909年）、《统一股票转让法》（1909年）、《统一附条件销售法》（1918年）和《统一信托收据法》（1933年）等。 从体例上看，《统一商法典》的篇、章、条的编号制度为第一个数字表示该条所在的“篇数”，其后接一条短横线，跟在横线后面的第一个数字是该条所在的“章”数，其后的数字为该条在该章中的条数，条数不超过两位数（如U.C.C.§1—101即表示《统一商法典》第1篇—Article Ⅰ中第一章—Part Ⅰ中的第1条）。

《统一商法典》制定后，获得了很高的评价，被誉为20世纪英美法系最为杰出的一部成文法典，也是最为著名的一部“标准法典”。自1952年制定之后，该法典经过了多次修改，现行商法典是1998年的修订本。除路易斯安那州以外，美国其他各州都采纳了这一法典。美国《统一商法典》为各类商事交易活动提供了优良的模式，被美国国内乃至国际商事社会广泛采用和吸收，实现了商法的国际性。可以说，它成功地完成了使命，较好地实现了美国商法的统一。

《统一商法典》为何能取得这样的成就？《统一商法典》的起草人卡尔·卢埃林教授（Karl Llewellyn）作为美国现实主义法学运动的领军人物和主要代言人，于1942年担任了《统一商法典》起草委员会主席（Chief Reporter），他是这样概括《统一商法典》的立法理由：使美国商法“清晰、简洁、方便、公平、完整、易行和统一”。它是美国普通法传统的一次突破，是对大陆法的一次成功借鉴。而且最重要的是，它解开了民、商分立的纠葛。商法不再只是商人的法，它对商人和非商人一视同仁。换句话说，商法的调整范围不再以职业商人为标准；只要是商事行为，不管是职业商人所为还是普通人的偶然交易都适用商法。

为了更好地说明《统一商法典》的特点，不妨与《德国商法典》对比，探究大陆法和普通法在制定商法典方面的不同之处。

在大陆法上，私法体系传统上被划分为民法和商法，民法为一般法，商法是特殊法，并有自己独特的规则和原则。在大陆法的私法体系中，民、商分立有着悠久的传统。早在各国制定商法典以前，民法与商法之间的区别就已经得到普遍承认。后来各国在民法典之外又制定了商法典。因而，这一区别也被长期保留下来。但是，《统一商法典》很难与典型的大陆法国家的民法典或商法典进行比较，因为它们之间缺乏基本的相似性。

在大陆法系国家中，一项交易究竟是“商事”性质还是“民事”性质，将产生重要的实际后果。调整买卖合同、寄托、运输、担保以及涉及代理、合伙和许多其他类型的交易关系的实体规则是否适用，在相当程度上，取决于合同或交易是否具有“商事性质”。例如《德国民法典》规定，担保合同必须以书面形式订立才有效力。《法国民法典》也有类似的规定。但商事担保即使是口头的也有效力，也可以强制执行。此外，许多大陆法国家要求商事案件必须向商事法庭提起。适用于商事案件的程序一般也比适用于普通民事案件的程序更为简单、迅捷和灵活。因此，在许多大陆法国家，什么是“商事”性质便成了一个非常重要的问题。某些交易，比如银行或保险公司所订立的合同、涉及流通票据的交易等常常被直接视为具有商事性质。然而，其他许多交易，例如买卖合同、寄托和运输合同以及合伙协议则有时被视为“民事”性质，而有时又被视为“商事”性质。区分标准取决于当事方是否为商人，或者交易是否具有“商行为”的性质。在大陆法中，《德国商法典》一直是商人主义原则的典型代表。各种类型的商人在《德国商法典》中都得以界定，由此形成了一个主观体系。在这一主观体系中，商法规则之适用与商人这一人格的群体紧密相连，从而圈划出商法适用的对象和范围。《德国商法典》依据商主体资格确定商事关系的范围：凡商人（商主体）所从事的活动，均为商行为，由此产生的社会关系为商事关系，由商法调整非商人所实施的行为则属一般民事活动，所形成的社会关系是一般民事关系，直接由民法调整。这种民、商分立，作为大陆法国家私法的特点之一，给人们的实际生活带来了诸多不便。民法学家解释这种分立或者为之辩护时所提出的理由常常是历史原因，不过，随着社会的发展和进步，商人作为一个特殊阶层的消失，大陆法国家出现了民、商合一的趋势，制定统一的民法典已成为大陆法国家的主流。

而历史上，英美法国家并无民、商分立的传统。自17世纪和18世纪商人法被吸收到普通法中以后，商法便从此成为普通法的一部分。这一点明显不同于大陆法。大陆法国家因民、商分立而造成的诸多不便乃至困难，在普通法国家闻所未闻。英美学者在法学研究中或者因课程分类、设置，偶尔也使用“商法”这一术语，但他们使用的“商法”不是一个用来表明两套不同的实体规则的专门术语或概念。英美法上许多所谓的商法，如动产担保法等，在大陆法上一般不被视为商法，它通常会被放在民法典的物权编中加以规定；而在英美法国家，由于担保与商事交易息息相关，其通常被视为商法。卢埃林在起草《统一商法典》 时没有接受关于商法的性质及规定的传统大陆法观念。因此，《统一商法典》很难与典型的大陆法国家的民法典或商法典进行比较，因为它们之间缺乏基本的相似性。总的看来，它既不同于大陆法上的民法典，也有别于商法典。除其第二编因允许适用商业习惯和惯例而专门为商人规定了少数几项特殊规则外，整部法典并未给“商人”或“商行为”规定特别规则。除了这几项规定以外，法典与普通法一样，对商人和非商人一视同仁，平等对待，并将调整职业交易商之间交易的规则同样适用于普通人所偶然从事的交易。当然，这仍然以这种交易属于法典规定的某类交易为前提。从这一点来看，《统一商法典》似乎更接近大陆法国家那种民、商合一的民法典。但大陆法国家的民法典是以人身关系和财产关系为内容和调整对象的，而《统一商法典》则与人身关系毫不沾边，它只调整商事交易。因此，从所规定的内容上来看，其比大陆法国家的民法典要窄得多。

不少大陆法学者因此认为法典不够完善。确实，《统一商法典》并不适用于商业活动中一个很重要的方面——不动产买卖，同时也不适用于就不动产而产生的担保利益（不动产上的固定附属物除外）；不适用于保险合同的签订、履行和执行；也不适用于建筑合同；不适用于由担保人作保的交易，除非担保人是流通证券的一方；对破产法不作规定；对法定货币不作定义。以上所举的那些方面无疑都是属于商业事务，而《统一商法典》没有涉及，因此它不能算是商法的全面编纂。有些商业行为虽已为《统一商法典》所规范，但法典又未能涉及该类交易行为的各个方面。此外，美国《统一商法典》一般也不适用于商事诉讼的程序规则。其实，这种表面上的不完善是卢埃林刻意安排的，因为他组织制定《统一商法典》的首要目的是统一各州的商法。在美国未设立联邦最高商法法院的情况下，50个州有50个终审法院，法典的解释很难统一，这也是卢埃林所力图解决的一个难题。如果法典涵盖的内容能现实地限制在一定范围内，那么，一定程度的统一还是有希望的。假如法典将所有的商法都纳入其中，那样不仅增加了法典为各州采纳的难度，也给将来的不统一解释提供了更多的机会。所以，经过权衡，卢埃林决定以过去的七项统一法为基础来制定《统一商法典》，而这七项统一法在美国各州已实行多年。

因此，从适用主体上看，《统一商法典》的涉及范围较《德国商法典》广得多，后者仅以一个主体作为调整对象是比较狭隘的。正是因为《德国商法典》调整范围狭隘，才会有很多附属的商事单行法。

同时，我们亦可以从《统一商法典》与其他美国成文法之间的对比看出它的特色。虽然美国的司法界、律师、法学教育与研究各界人士常常喜欢说美国的《统一商法典》可以被认为是一部真实的法典，而不是一些孤立的法规的汇编，这是因为他们把它和《美国法典》（United States Code，USC）以及《美国法典诠释》（United States Code Annotated，USCA）等相比。USC和USCA中的C（Code）实际上是许多分别颁布施行的法规汇编。这许多法规并不是相互直接关联，并不是规范着同一个主题的，也不是有系统地组织起来的，它们只是按照其所涉及的法律部门诸问题，将其归纳成50个大类，按各类的英文名称的字母顺序，将各项有关法律归类汇集在一起。而《统一商法典》则是一项系统组织的带有立法性的工程，是将有关其所共同规范的主题——商事交易行为的有关原则和规则，加以组织而构成的一部总体性的法典。它并不是单纯作为对商业事务方面原有法律的补充性法律文件，而是取代了那些法律。这是一个自我补充的完整的立法。

但是，作为法典，应该是由立法机关起草、审议并通过、颁行，应该在其领土范围内有其强制力，应该有其颁布施行的统一日期。《统一商法典》不是由立法机关组织进行起草的。当联邦国会予以通过时，国会只是为哥伦比亚特区通过此法典，使首都所在之特区得以适用此法，而并非把它作为合众国的法律予以通过。在州的立法机关通过前，它在该州并无效力。其所以能在州的范围内成为法律，只是因为进行了地方立法，在州议会中获得了通过，成为该州的商法典，对境外则并无法律拘束力。该《统一商法典》正式文本的本身，虽然具有“法典”（Code）的名称，但它只是向各州的立法机关推荐使用的一个建议性文件。它本身不是法律意义上的法典，然而从其形式以及人们对它的崇奉程度来看，它却又是一部法典。它经各州采纳成为州的商法典后，才是该州的名实相符的法典，可编入各州的法规汇编中。各州在采纳《统一商法典》而进行立法程序时，所采用的该法典的文本就各有不同。各州在立法过程中，还对所依据的《统一商法典》正式文本作了各类变动，使有些条款已面目全非，以致很难说它在全国范围内是具有纯正的统一性的。

五、案例解析

Keith v. Buchannan

173Cal. App. 3d 13, 220 Cal. Rptr. 392 （1985）

在分析本案的内容之前，首先来分析本案的第一句话：This breach of warranty case is before this court after the trial court granted defendants' motion for judgment at the close of plaintiff's case during the trial proceedings。 这句话说明本案的审理程序上有什么特点吗？

根据美国的民事诉讼程序，案件审理的过程一般是:

步骤一，由原告作opening statement；

步骤二，再由被告作opening statement（当然被告也可以选在原告present the case之后再进行opening statement）；

步骤三，原告就本方的请求陈述案件——present the case in chief，主要是出示本方的证据和证人，被告此时可以对原告的证人进行交叉询问——cross examination；

步骤四，原告在present the case之后，暂停案件陈述——rest the case，案件审理进入下一步；

步骤五，被告present the case。

但是，本案legal opinion中的第一句话说明，被告没有present the case，而是直接请求法庭根据原告的陈述作出判决。而根据判决中列明的事实，可以看出原告的举证都是真实的，被告没有反驳。被告认为原告的这些证据对于本案来说，并不足以支持原告的主张，因此，被告自己不需要再做任何的举证，仅以原告的证据就能作出对被告有利的判决了。

Small quiz：

如果是一个完整的审理程序，根据美国的民事诉讼体系，一个案子要经过哪些环节才能审理结束呢？试着利用一下网络资源，看能不能Google出些知识。

本案解释了根据加州统一商法典如何判定express warranty和implied warranty。

Warranty在合同法领域为何如此重要？本案的判决指出：The purpose of the law of warranty is to determine what it is that the seller has in essence agreed to sell。那么，什么是warranty呢？判决中也予以明确：A warranty relates to the title, character, quality, identity, or condition of the goods。

在陈述完事实后，判决首先指出依据加州统一商法典的2313节，如何判定销售商对于产品的陈述是否构成express warranty。法院认为，要作出结论需要三个步骤：第一，区分销售商的陈述是“merely the seller's opinion or commendation of the goods” 还是“affirmation of fact or promise” or “description of the goods” ；第二，销售商的陈述还需要是 “part of the basis of the bargain” ；第三，法庭还要determine whether the warranty was breached。

对于第一个问题，法庭的意见是，尽管区分a particular statement is an expression of opinion or an affirmation of a fact is often difficult，法庭根据本案事实认为：It is clear that statements made by a manufacturer or retailer in an advertising brochure which is disseminated to the consuming public in order to induce sales can create express warranties。这句话很重要，这其实就是本案的一个核心的判决理由——ratio decidenti，是在今后的案件中同类事实情形下要依据的binding precedent。而法院之所以这么判，是因为直接认定affirmation of fact不容易，但是如果可以确定expression of opinion，不就等于说除此之外都是affirmation of facts了吗？而做到这一点并不难，只要满足三个标准就行：（1）a lack of specificity in the statement made； （2）a statement that is made in an equivocal manner； or （3）a statement which reveals that the goods are experimental in nature。这等于说，只要一个brochure里面描述高于上述标准，就都是affirmation of fact。法院在分析了本案事实后，认定这不是销售商的brochure构成了affirmation of fact。

接下来，法院就要说明销售商的affirmation of fact是否构成了part of the basis of the bargain。关于这一要求，本案中得出的结论是：a purchaser was required to prove that he or she acted in reliance upon representations made by the seller。但是，no particular reliance need be shown，只要the representation need only be part of the basis of the bargain, or merely a factor or consideration inducing the buyer to enter into the bargain即可。这就是说，销售商对商品的肯定性陈述只要是诱使顾客购买商品的一个因素而不是全部因素，即可构成part of the basis of the bargain。虽然被告抗辩原告找了有专业知识的朋友来帮他鉴定商品质量，但是只要鉴定不是全面的——the inspection was limited，没有鉴定affirmation中的所有内容（本案中无法通过海试来鉴定适航性），就不能免除销售商的责任。这个细节也很重要，这实际在提示法官和律师，在今后类似案件的审理和代理过程中，专家鉴定只要是limited的，the seller has not overcome the presumption that the representations…were part of the basis of this bargain。

至于第三点，法庭没有进行分析，因为原、被告对breach没有异议。异议只存在于违反的到底是warranty还是opinion。既然已经证明是warranty了，第三点已经迎刃而解。

至此，我们已经可以明确作为被告的销售商已经构成了breach of express of warranty，也就构成了breach of contract。因为warranty无论express还是implied，均为合同的构成部分。

本案判决的另一个重要部分是关于如何认定implied warrant。具体而言，是implied warranty of fitness for a particular purpose——合同标的是否对某一特定目的具有适用性的默示担保。判决中对此作了明确的解释。法院认为，销售商所具有的此种默示担保责任必须是在签订合同的过程中而不是之后知晓的：when “seller at the time of contracting has reason to know any particular purpose for which the goods are required，并且消费者要依赖销售商的技能而不是自己的技能来选定具有此种fitness for a particular purpose 的商品的——the buyer is relying on the seller's skill or judgment to select or furnish suitable goods”。看到这里，我们其实已经可以预感到，鉴于本案原告自己找了个懂行的朋友来帮忙鉴定，法院很有可能不会支持原告的请求（阅读判定中的这种自我预测其实是一种很好的锻炼，可以看看自己到底是否跟上了法院的思路，即使是predict错了也不要紧，找出错误的原因也是一种长进）。判例中下述的四个判定标准其实就是对上述一句话的分解解释，并不难掌握。而最难判定的不是之前还是之后知晓，是否知晓，而是the reliance by the buyer upon the skill and judgment of the seller to select an article suitable for his needs。对于此点，法院没有给出一个全面性的结论，只是指出有专家来帮助消费者的话，销售商就不负implied warranty的责任：the plaintiff did not rely on the skill and judgment of the defendants to select a suitable vessel, but that he rather relied on his own experts。

此外，本案判决中有一个语言要点需要我们好好掌握，即weave ［the seller's affirmations of fact］ into the fabric of the agreement，换成简单的英语就是include…into。两者的品味自不待言，关键是在体会这种差别的同时，是否能够在自己的writing中偶尔为之来提高“档次”。


Section 3 Real Property Law

第三节 不动产法

一、基础词汇释义

1.real property：不动产。土地及任何固定或生长在土地上的定着物。

2.fee simple：非限嗣继承地产（权）。对土地的完全拥有。

3.life estate：终身地产（权）。一个人在其有生之年内使用其不动产的权利。

4.joint tenancy：共同保有。以生存者权利为特征的财产共有。

5.tenants in common:租户共有。不以生存者权利为条件的财产共有。

6.community property：夫妻共有财产。财产由配偶共同所有。并非所有的州都认可夫妻共有财产。

7.tenants by the entirety：完全共有。在不承认夫妻共有财产的州，规定财产由配偶共同所有的一种方式。

8.deed：房契。证明不动产所有权的文件，也被用来转让不动产。

9.warranty deed：担保契约。该契约仅在部分州使用，默示担保出让人拥有被出让的地产的所有权。

10.quitclaim deed：弃权契约。该契约默示未有关于地产所有权的表示或担保。

11.easement：地役权。有限使用他人部分地产的权利。

12.mortgage：抵押。行使不动产所有权的障碍。

13.foreclosure：终止回赎权。当所有权人不能还债时，将被设定为该债务抵押或者担保的财产出卖，以价款偿还债务的法律程序。

14.deed of trust：信托契约。证明一项债务由不动产作担保的文件。

15.tenancy：租用权。在一定时间内使用他人财产的权利。

16.lease：租约。产权人与他人达成的，允许他人在一定时期内使用产权人财产的协议。

17.unlawful detainer：不法占有之诉。为驱逐土地保有人提起的诉讼。

二、重点词汇详解

1.execute a document：execute，此处指签署，即to make a legal document valid by signing。例如：each party executed the contract without a signature witness。

2.leases and rental agreements：租赁合同。lease和rent，均指租赁，也用作指租赁合同，即所谓的lease agreement和rental agreement，是指written contract for letting or renting of a building or a piece of land or a piece of equipment for a period of time, against payment of a fee and the lease term can be for life（终身租赁）, for a fixed period（定期租赁）, or for a period terminable at will（双方可随时终止的不定期租赁）。Lease的近义词还有demise和let，而且在古代的法律文献中一般都是多个词连用，比如demise, lease and farm land，或是demise and lease。在租赁关系中，出租人一般称为lessor或landlord，承租人一般称为lessee或tenant。其中，landlord和tenant适用于不动产租赁，而lessor和lessee适用于动产租赁。按照英国1677年《防止欺诈法》（An Act for the Prevention of Frauds and Perjuries，防止欺诈与伪证法，简称防止欺诈法，Statute of Frauds）和1925年《财产法》（Law of Property Act），3年以上的租赁必须以书面盖印契约（Contract under Seal）订立，不满3年的租赁可以口头订立。美国各州对书面租契的要求自1年至3年不等。而rental在使用中，本意是指租费，即作为租金支付的费用，但有时也指租金本身。通常在rent已经将租赁和租金的意思表达充分时，就不必用rental。

3.the right of survivorship：survivorship，首先是指生存之事实，即the state or condition of being the one person out of two or more who remain alive after the others die。而用于法律用语中，则是指生存者之权利，即the right of a surviving party having a joint inte-rest with others in an estate to take the whole，具体说来，在不动产法中，就是在共有（joint-tenant）的情形下，a joint tenant's right to succeed to the whole estate upon the death of the other joint tenant。此外，在合伙或夫妻共有财产情形下，一方或部分成员死亡后，其原有的财产和权利悉数由生存的一方或成员享有。

4.lien or mortgage：lien和mortgage，都是担保的种类：lien，留置；优先受偿权，即a legal right or interest that a creditor has in another's property, lasting usu. until a debt or duty that it secures is satisfied. Typically, the creditor does not take possession of the property on which the lien has been obtained。需要指出的是，留置中的留置物只能是当事人交易的对象，如承揽人只能对定作加工物行使留置权。留置权人成为lienholder，被留置人（即其财产被设定留置权的人）成为lienee。

但mortgage则是指抵押，即a conveyance of title to property that is given as security for the payment of a debt or the performance according to the stipulated terms。在抵押关系中，债务人为抵押人——mortgagor，债权人为抵押权人——mortgagee。关于抵押权的性质，早期的普通法曾经认为，在设定抵押时，抵押物的所有权应先转让给债权人，如债务人如约履行债务，则抵押关系消灭，抵押物之所有权转让无效；若不能依约履行，则抵押物归债权人所有。由于在实践中，许多抵押物的价值大于被担保的债务，衡平法认为这种做法有欠公平，所以认定抵押权所设定的仅仅是优先受偿权（lien），债务人如没有按期履行债务，并不丧失所有权，可以申请延期履行债务而保留回赎权（equity of redemption），而债权人也可以向法院申请取消回赎权（foreclosure），依据抵押合同变卖抵押物清偿债务。现多采用优先受偿说，即抵押人获得财产的所有权，财产仅仅是作为抵押而存在。在英美法中，同一项财产可以设定好几个抵押权，抵押人可以不经抵押权人同意而转让抵押物，但抵押人仍可以行使追及权（recourse）获得抵押权的实现。为此，抵押一旦成立，应立即办理抵押登记，以对抗第三人。

词义辨析

Lien和mortgage本质上都是担保，担保都有哪些种类呢？如何表述？它们直接的区别又有哪些？

英文中有担保含义的词语不在少数，有security, collateral, lien, mortgage, pledge, impawn, charge, hypothecate，它们的具体含义和区别如下：

（1）security，泛指担保，即guarantee that someone will repay the money borrowed。Security可以分为两类，一类是人的担保，即personal security；一类是物的担保，即security on property。在人的担保的情形下，是由第三人担保债务人履行债务，此第三人即为担保人——surety或guarantor。而物的担保则有lien, mortgage，pledge等。对于财产的担保而言，又可以分为特定担保（specific security）和浮动担保（floating security）：前者是指在某一个特定财产上设定的担保，比如，某一块土地上设定的抵押；而后者则是指在特定范围内的所有财产上设定的担保，比如，floating charge，即把企业所有的现有资产都作为担保，而不是企业的某项资产，例如土地、设备或厂房作为担保。

（2）collateral，确切地说，是指用作担保的财产，即property acceptable as security for a loan or other obligation，因此，应该认作是担保物。

（3）pledge，是指质押，即delivery of goods or personal property as security for a debt or an obligation，强调的是质押物的转移占有。

（4）hypothecate，是动词，也是抵押，指pledge property as security or collateral for a debt without transfer of title or possession。名词形式为hypothecation。主要用于商人法（merchant law）和海商法（maritime law）中。

（5）impawn，算是pledge的动词用法，即把某物质押的行为。

（6）charge，也可以指抵押，但是主要强调的是一种encumbrance，即依存于土地上的负担，包括mortgage和lien，甚至是其他没有特定名称的担保方式，多用于英国的财产法（Property Law）。根据1925年《财产法》（Law of Property Act）的规定，以charge形式所作的抵押主要有地租负担（rent charge），普通法上的抵押（legal charge，即依据地产契据，将土地上的权益让与他人作为债的担保，同时将涉及让与之权益的救济措施等也一并让与）以及衡平法上的土地负担（equitable charge，与legal mortgage的最大区别在于成立不需要正式的书面文件，而且可以对任何财产设定担保，而legal charge则是针对土地的）。

5.premises owned by the landlord：premises，指房屋及地基，即a house or building, along with its grounds。Premises作为法律术语，其含义经历了一段变化的过程。起初，该词是指地产契据（deed）中的陈述和事实部分，包括土地赠与人和受赠人的名字，赠与标的以及对价等。到了18世纪早期，premises又可以直接指契据中所规定的转让标的本身。直至最后，premises更多地被用来指房屋和地基。

6.local rent control ordinances：ordinance，法规法令，即A statute or regulation, especially one enacted by a municipal government。一般说来，在美国，市政府制定ordinance的权限止于州政府的授权。An ordinance … may be purely administrative in nature, establishing offices, prescribing duties, or setting salaries; it may have to do with the routine or procedure of the governing body. Or it may be a governmental exercise of the power to control the conduct of the public-establishing rules which must be complied with, or prohibiting certain actions or conduct. In any event it is the determination of the sovereign po-wer of the state as delegated to the municipality. It is a legislative enactment, within its sphere as much as an act of the state legislature.

三、英语技能提高要点提示

1.setting out the terms and conditions：set out，即put down in writing，阐明，陈述。在合同中经常会出现此词组，如：the claim is set out in the enclosed document。

Small quiz：

在本课中还出现了一个由set组成的词组，同样也表示set out的这种含义，也经常用在法律英语中，是否能找出来？同样，在本课中是否还有一个用了out的词组，也表示同样的意思呢？

2.a parcel of real estate，entire piece of property：某块地产、某项地产，用parcel和piece来形容。对于这些不可数名词，还能想到用那些量词来进行修饰呢？


Section 4 Intellectual Property Law

第四节 知识产权法

一、基础词汇释义

1.intellectual property：知识产权。通过思维、观念或创造产生的财产性权利，包括专利权，著作权和商标权。

2.infringement：侵权行为。对他人知识产权的不法侵害。

二、重点词汇详解

1.deprives the authors of royalties from：royalties，使用费，可以是在知识产权领域的a payment make to an author or inventor for each copy of a work or article sold under a copyright or patent；此外，还可以是指a share of the product or profit from real property, reserved by the grantor of a mineral lease, in exchange for the lessee's right to mine or drill on the land，比如：oil royalties make up a large proportion of the country's revenue。

2.a work made for hire：也称作work for hire，职务作品，即a copyrightable work produced either by an employee with the scope of the employment or by an independent contractor under a written agreement。对于雇员在受雇工作范围内完成的作品属于职务作品，其版权属于雇用人自不待言；对于书面约定的委托当事人完成的某些种类的职务作品（a work specially ordered or commissioned），职务作品的作者为委托人，由其享有版权，而根据美国版权法的规定，属于职务作品的委托作品必须在书面合同中以明示的方式规定该作品属于职务作品，种类主要包括：（1）专门用作集体作品的组成部分（a contribution to a collective work）；（2）翻译作品（a translation）；（3）辅助作品（a supplementary work）；（4）电影作品或其他音像作品的组成部分（a part of a movie or other audiovisual work）；（5）编辑作品（a compilation）；（6）教材（an instructional text）；（7）试题（a test）；（8）试题解答材料（answer material for a test）；（9）地图集（an atlas）。

3.Maintenance fees are due periodically：maintenance fees, 专利保有费，即the periodical charge that a patentee must pay the U.S. Patent and Trademark Office in order to keep the patent in force。在美国，专利人交纳保有费的时间分别为在获得专利授权后的3年半、7年和11年半。

4.on a bona fide intention：bona fide，诚实信用，即拉丁语的in good faith。所谓的good faith，是指 a state of mind consisting in （1）honesty in belief or purpose； （2）faithfulness to one's duty or obligation； （3）observance of reasonable commercial standards of fair dealing in a given trade or business； or （4）absence of intent to defraud or to seek unconscionable advantage。

5.prosecute its own application for registration：prosecute，通常用作“提起公诉”，即to institute and pursue a criminal action against a person, 比如：the notorious felon has been prosceuted in several states。该词还有“起诉”的含义，即to commence and carry out of an action，比如：because the plaintiff failed to prosecute its contractual claims, the court dismissed the suit。在本课中，prosecute则是指实行，执行，即to engage in, carry on，类似的例子还有：the company prosecuted its business for 12 years before going bankruptcy。

6.the registrant must file an affidavit：affidavit，宣誓书，即a voluntary declaration of facts written down and sworn to by the declarant before an officer authorized to administer oaths, such a notary public（公证人）。一般情况下，宣誓书的内容限于陈述人能以自己的知识和经历（如亲闻亲见）予以证明者，但有时也可以包括以此为根据的其他信息。在司法程序中，法官可以要求对某项具体事实或某一证人提供的证据以宣誓书的形式加以证明。

三、英语技能提高要点提示

1.However, the law does provide for that：provide for就是中文中常用的“规定”的意思，名词性的provision就是某个具体的规定。此外，prescribe和prescription也可以表示规定的含义。

Small quiz：

知道了规定的用法，尝试翻译一下这句经常使用的“法言法语”：根据《合同法》第1条的规定。

2.in conjunction with orange juice：in conjunction with，即together with somebody or something。例如：We are working in conjunction with the police。在法律文件中，表示两个主体共同实行某项行为时，也常用此种表达方式，比如：If at any time company A, in conjunction with its Affiliates, holds a 51% or greater interest in the registered capital of the JV Company，如果A公司在任何时候连同其关联公司一起共同持有合资公司注册资本的51%或以上权益。

四、案例解析

Universal City Studios, Inc. v. Nintendo Co.

746F.2d 112 （1984）

在解析本案之前，请试着回答以下几个问题，如果觉得比较难以回答，试着Google一下，看看能否有收获？

第一，是一个程序问题：the district court's grant of summary judgment是怎么回事？这和本案的判决有关系吗？

Small quiz：

在这个问题的启发下，结合我们已经解析过的案例，自己找一下其中涉及的程序问题，比如法院作出的判决形式如何，原被告都有什么motion，等等。

第二，common law unfair competition, trademark and trade name principles。显而易见，这里是指不正当竞争法（即反托拉斯法）和商标法的普通法原则，这就意味着美国在这些法律领域中除了制定法之外，还有判例来补充和完善。这种理解对吗？能否举例证明？

本案的案情并不复杂，涉及的核心法律问题是判定商标侵权实行的是confusion test：It is well settled that the crucial issue in an action for trademark infringement or unfair competition is whether there is any likelihood that an appreciable number of ordinarily prudent purchasers are likely to be misled, or indeed simply confused, as to the source of the goods in question。

判定confusion与否的标准却不是恒定的：Even this extensive catalogue does not exhaust the possibilities——the court may have to take still other variables into account。

这似乎有些棘手，但是法院的智慧也因此而体现。尽管具体标准不胜枚举，却有一个基本的底线——entirety test，整体比较的方法：In order to determine if confusion is likely, each trademark must be compared in its entirety; juxtaposing fragments of each mark does not demonstrate whether the marks as a whole are confusingly similar。正是基于此——when taken as a whole，法院得出本案的结论：we find as a matter of law that “Donkey Kong” does not evoke or suggest the name of King Kong。

本案再次体现了distinguish——区别事实的重要性。而法院的legal opinion也恰恰是在分析对比事实中，水到渠成地做出的。

Small quiz：


Section 5 Employment Law

第五节 劳动法

一、基础词汇释义

1.collective bargaining：劳资谈判。雇员联合在一起与雇主谈判，该谈判通常由工会代表雇员与雇主进行之。

2.employment-at-will：任意就业。无固定期限的雇佣方式。

3.affirmative action：纠正歧视行动。在工作雇佣或者学校招生等情况下，优先招录曾经受到歧视的各类人士的政策。

二、重点词汇详解

affirmative action hiring practices constitute discrimination：affirmative action，纠正歧视行动，即a set of actions designed to eliminate existing and continuing discrimination, to remedy lingering effects of past discrimination, and to create systems and procedures to prevent future discrimination。Affirmative action的法律渊源在于美国《国家劳资关系法》（National Labor Relations Act）。该法授权劳资关系委员会采取纠正歧视的行动，帮助基于歧视原因被解雇的雇员恢复原职。

三、案例解析

Brother Records, Inc. v. Jardine

318F.3d 900 （2003）

本案的争议之一在于whether Jardine's use of BRI's trademark is protected by the nominative fair use doctrine。何谓nominative fair use doctrine？

在版权法中，fair use doctrine是指，a reasonable and limited use of a copyright work without the author's permission, such as quoting from a book review or using parts of it in a parody。根据这一原则，尽管版权人享有作品的版权，但是非版权人享有未经版权人同意而合理使用版权的特权（privilege）。本案中的nominative fair use则是指Jardine是否享有未经BRI同意而享有利用其trademark来命名自己商品的合理使用权。

对于这个问题，法院首先指出，什么情况下才可以出现nominative fair use的情形呢？——The nominative fair use analysis is appropriate where a defendant has used the plaintiff's mark to describe the plaintiff's product, even if the defendant's ultimate goal is to describe his own product。但是，解决包括fair use doctrine在内的有关商标侵权的最根本的衡量标准是：The “core element” of trademark infringement law is “whether an alleged trademark infringer's use of a mark creates a likelihood that the consuming public will be confused as to who makes what product”。 因此，nominative fair use也要符合“confusion test”：the nominative fair use defense is available only if “the use of the trademark does not attempt to capitalize on consumer confusion or to appropriate the cachet of one product for a different one.”

在陈述了关于如何解决nominative fair use的原则性规定后，法院依据遵循先例原则，指出了先前判例——New Kids一案所创立的判定nominative fair use defense的三个具体标准：First, the product or service in question must be one not readily identifiable without use of the trademark; second, only so much of the mark or marks may be used as is reasonably necessary to identify the product or service; and third, the user must do nothing that would, in conjunction with the mark, suggest sponsorship or endorsement by the trademark holder。简言之，当商品的命名和某商标持有人的既有商标之间有着不可分的联系时，只要命名人的行为不能使人联想到该命名和已有商标之间有赞助或是授权关系，就可以成立fair use的抗辩，不构成商标侵权。法院的分析指出，Jardine's use of the trademark——“Beach Boys Family and Friends”和原告的Beach Boys相比，很明显符合第一条和第二条标准。但是，即使两者的商标有如此的相似性，只要Jardine的命名没有suggest sponsorship or endorsement by the trademark holder——BRI, Jardine的fair use defense就成立。但是，Jardine's promotional materials display “The Beach Boys” more prominently and boldly than “Family and Friends,” suggesting sponsorship by the Beach Boys。因此，Jardine's nominative fair use argument fails。

本案的另一个issue是：whether there is an employment relationship existed between Jardine and BRI。法院指出，首先没有一个明示的合同——no evidence that an employment contract in fact existed，同时也没有一个an implied-in-fact contract。法院之所以这么说，是因为有先例表明，需要examine the totality of the circumstances “to determine whether the parties” conduct, considered in the context of surrounding circumstances, gave rise to an implied-in-fact contract limiting the employer's termination rights。而本案的事实是Jardine和本案的原告BRI之间没什么往来，反倒是和Brother Tours, Inc.之间有关系，但其又不是a party to this action。因此，原被告之间没有雇佣合同，无论是默示的还是明示的。

Small quiz：

Jardine在本案中提出an employment relationship existed between Jardine and BRI这样一个counter-claim的用意何在？

本案中的另一问题是：whether Jardine had a non-exclusive license。Jardine提出此项反诉的用意不仅在于澄清自己没有侵权，而且要原告赔偿自己的损失——既然有这样一个license，原告BRI不让其使用Beach Boys就是违约，Jardine据此可以提起赔偿请求：because he toured as “Beach Boys Family and Friends” and not as “The Beach Boys,” he earned less income than he would have, had BRI performed under the license agreement and allowed him to tour as “The Beach Boys”。具体赔偿的标准是：damages can be calculated by looking at the amount of touring income Love earned while touring with his own band as “The Beach Boys”。

对于此问题，法院认为，无论license是否存在，Jardine已经用了“Beach Boys Family and Friends”这个trademark，既然用了这个已经是侵权的，可以让人误解为beach boy的商标，自己怎么会有遭受损失之说：Jardine could not show any damages from any purported breach。因此，Jardine没有损失，其请求就是无效的。皮之不存，毛将焉附，损失的请求都不被支持，何来计算损失的问题。从逻辑上看，本案的问题至此已经解决了，法院的判决写到这里，就可以结束了。但是，法院依然对Jardine所提出的计算方法进行了澄清。

Small quiz：

1.法院在本案中为什么还要对Jardine提出的计算损失的方法进行分析？得出的结论是什么？

2.本案是一个很好的法院遵循先例原则的范例，为什么这么说？本案中都引用了哪些先例？分别起到了什么作用？回顾一下前面分析的案例，看看法院在那些案子里，又是如何使用遵循先例原则的？


第八章　民事诉讼审前程序（Civil Procedure Before Trial）

Section 1 Introduction to Civil Litigation

第一节 民事诉讼导论

一、基础词汇释义

1.arbitration：仲裁。指由中立的第三方来审理双方或多方当事人之间的争议，并作出裁决的非讼争议解决方法。

2.mediation：调解。指一种灵活的非诉争议解决程序，中立的第三方作为调解人，协助争议双方达成和解。

二、重点词汇详解

1.all appeals have been decided：appeal，上诉，即a proceeding undertaken to have a decision reconsidered by a higher authority; esp., the submission of a lower court's or agency's decision to a higher court for review and possible reversal。比如，the case is on appeal。在美国联邦和多数州的法院系统中，上诉有两个阶段，即从初审法院（trial court）上诉到中间上诉法院（intermediate appellate court, court of appeals），从中间上诉法院上诉到最高法院。在前一阶段中，上诉是当事人的权利，所以称为appeal as of right, appeal by right或appeal of right；而在后一阶段的上诉过程中，上诉并不当然地成为当事人的权利，通常是由最高法院享有自由裁量权，决定是否接受上诉。此时，对于想要最高法院对案件进行复审的当事人来说，只能请求最高法院的复审调卷令（writ of certiorari），如最高法院认为此案件确实需要其介入，则向中级上诉法院颁发复审调卷令，将所有案卷调至最高法院，由最高法院进行终审。在刑事案件中，上诉人不得就陪审团对事实问题作出的裁断进行上诉，只能就法官适用法律的错误提出上诉，因此，其上诉审一般只进行法律审，且基本上都是书面审。

Small quiz：

是否还记得前文曾经介绍过的美国三级法院体制下，每一个审级中的双方当事人的名称？通过上文的介绍，是否可以理解为何每一级当事人的名称是如此规定的？

2.Federal Rules of Civil Procedure：《联邦民事诉讼规则》。美国建国后虽然有统一的联邦法院体系，但由于联邦法院没有统一的程序法，联邦法院审理案件适用所在地区的州的普通法和衡平法程序，这样严重影响了联邦法院的民事审判工作。因此，美国联邦最高法院在纽约州制定民事诉讼法典以来各州法典化的经验基础上[1]
 ，研究制定联邦法院的诉讼程序，于1938年颁布了美国《联邦民事诉讼规则》，从而统一了美国联邦法院的民事诉讼程序。《联邦民事诉讼规则》自制定以来，分别于1948年、1963年、1966年、1970年、1980年、1983年、1987年、1993年、2000年和2006年进行了重要的修订，现行的该规则于2007年12月1日生效。此次的修订几乎是将整个规制进行了重新编写，但是并未进行实质性的改变，主要目的是从语言上使规则简单易懂，因此，整个修订工作是交由法学教授、《布莱克法律词典》（Black's Law Dictionary）的编辑布里安·戛纳（Bryan A.Garner）所领导的委员会来完成。《联邦民事诉讼规则》共11章86条，其主要内容可分为四个部分：第一部分，第1章至第4章（第1条至第25条）规定诉讼开始、诉答书状和申请书的内容以及当事人和请求的合并；第二部分，第5章证据勘示程序（第26条至第37条）；第三部分，第6章至第7章规定开庭审理及判决（第38条至第63条）；第四部分，第8章至第11章（第64条至第86条）临时扣押财产、书记官以及其他有关事项规定。《联邦民事诉讼规则》虽然可以说是一部成文化的民事诉讼法典，但它并不是大陆法系意义上既有总则又有分则的系统化的法典，而是以英美法的判例法为基础，总结了传统的判例法的经验，特别是重点放在改革和简化开庭审理前的诉答程序事项的具体规定、证据勘示程序的方法以及当事人提出各种申请的程序和标准。至于开庭审理的程序，基本上是依照以往的习惯做法，没有什么改革，而且开庭审理的许多程序没有作具体规定，还是按照已经形成的习惯进行审理。美国联邦最高法院规定的《联邦民事诉讼规则》作为联邦地区法院民事诉讼程序的标准规则，各联邦地区法院在与这一规则不抵触的情况下，可以制定本地区法院的地方性民事诉讼规则。至今为止，共有35个州采纳该规则作为本州的民事诉讼法典。

三、英语技能提高要点提示

the parties must resort to legal procedures：resort to, 诉诸，相当于seek，即make use of something for help。例如：If negotiations fail we shall have to resort to Court action。在法律英语中，所谓的诉诸法律即为resort to law，而诉诸武力则是resort to sword。另外，court of last resort即为“终审法院”。



注释

[1]参见第八章Field Code一词的注释。


Section 2 Cause of Action

第二节 诉由

一、基础词汇释义

cause of action：诉由。指向法院提起诉讼的依据。

二、重点词汇详解

The plaintiff could maintain that：maintain，主张，即to assert a position or opinion; to uphold a position or opinion in argument。

Small quiz：

除了maintain之外，还能想到有哪些词也在法律语境中表示主张的含义？


Section 3 Jurisdiction

第三节 管辖

一、基础词汇释义

1.jurisdiction：管辖权。在特定情形下作为的权力或职权；法院审理案件并作出判决的权力。

2.original jurisdiction：初审管辖权。首次审理某一案件的权力；审判（既包括法律审也包括事实审）是在具有初审管辖权的法院进行的。

3.subject matter jurisdiction：诉讼标的管辖权。法院审理裁决某一类争议的权力。

4.federal question：联邦问题（管辖权）。指涉及联邦宪法、法律及联邦参加的国际条约的案件。

5.diversity of citizenship：公民身份多样性（管辖权）。指原被告属于不同州的公民，并且争议额超过75 000美元的案件由联邦法院管辖。

6.exclusive jurisdiction：专属管辖权。某一法院对某类案件享有的专有的、排他的管辖权。

7.concurrent jurisdiction：共同管辖权。两个或两个以上的法院对某一案件同时享有管辖权。

8.supplemental jurisdiction：附属管辖权。若对某案件的判决涉及联邦问题的裁判，联邦法院则对本应属于州法院管辖的案件有管辖权。

9.personal jurisdiction：属人管辖权。指以被告为准确定管辖权。

10.long-arm statutes：长臂法。规定本州法院可能对非本州居民的被告享有管辖权的州法。

11.in rem jurisdiction：对物管辖权。州法院虽不享有属人管辖权，但仍能基于争议标的物位于本州内而享有管辖权。

12.quasi in rem jurisdiction：准对物管辖权。州法院基于被告位于本州内的个人财产享有的管辖权，但法院所做任何判决需以此财产的价值为限。

二、重点词汇详解

1.the federal court to remove, or transfer, the case to the federal court：remove，即removal of cases，案件移送，是指the defendant's option of taking a civil action filed in a state court out of that court and putting it into a federal district court。下述条文规定了美国案件移送的标准：

UNITED STATES CODE

TITLE 28

JUDICIARY AND JUDICIAL PROCEDURE

PART IV-JURISDICTION AND VENUE

CHAPTER 89-DISTRICT COURTS; REMOVAL OF CASES FROM STATE

COURTS

§ 1441. Actions removable generally

（a）Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district court of the United States for the district and division embracing the place where such action is pending…

（b）Any civil action of which the district courts have original jurisdiction founded on a claim or right arising under the Constitution, treaties or laws of the United States shall be removable without regard to the citizenship or residence of the parties. Any other such action shall be removable only if none of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought…2. pendent or ancillary jurisdiction：ancillary jurisdiction，附带管辖权，指a court's jurisdiction to adjudicate claims and proceedings related to a claim that is properly before the court。例如：原告就某一联邦法律规定的问题在联邦提起诉讼，此时，若被告的反诉是一个完全由州法管辖而联邦无权管辖的问题，比如一个基于州合同法的规定提出的反诉，虽然被告的反诉属于州法的管辖，但根据附带管辖的规定，联邦法院依然可以审理整个案件，而不需要将案件分成原告的诉讼请求和被告的反诉，分别由联邦和州法院来进行审理。 而pendent jurisdiction是指未决事项管辖权，即a court's jurisdiction to hear and determine a claim over which it would not otherwise have jurisdiction, because the claim arises from the same transaction or occurrence as another claim that is properly before the court。例如：原告向联邦法院起诉被告在一项交易中既违反了联邦法也违反了州法律，则联邦法院对依据联邦法律提出的请求有管辖权，而同时也对州法律问题享有了管辖权。自1990年以来，联邦地区法院对原有的pendent jurisdiction和ancillary jurisdiction进行了合并，统称supplementary jurisdiction。

三、英语技能提高要点提示

1.render a decision：作出决定。Court decision也可以看作是judgment的一种informal的表述。

Small quiz：

在本书中，除了render之外，还有哪几个词也表示作出决定，作出判决？试着找一下。

2.its power to nonresident defendants is always an issue：something be an issue，是英文中经常出现的用法，指某事总是处于争论之中，某事不好解决。比如：Money is not an issue，钱的事不成问题。

3.must also be consistent with state law：be consistent with，符合，一致。这种用法经常出现在法律文件中，例如：These policies shall be consistent with applicable PRC Laws，所有政策不得违反中国现行法律；otherwise be inconsistent with this Agreement，在其他方面与本协议不一致。

Small quiz：

表示“符合”、“一致”的用法很多，有动词搭配，有名词性的，试看能够列举出几种？

4.parties are fighting over property：fight over的本意为“为了某事或某物而争斗”，此处引申为对某事存有争议。仅从此例即可管中窥豹，英文的运用完全可以灵活多样，不必拘泥于本意，适当的引申即使在法律语境中也经常出现。而如果留意一下，用像“fight”这样的“小词”构成的词组表示一个很formal的含义，在本书中屡见不鲜，用这样的小词越是灵活地道，越显功力。

四、案例解析

Twentieth Century-Fox Film Corporation v. Taylor

239F. Supp. 913 （1965）

分析本案之前，还是先来看一个程序法上的问题：declaratory judgment。所谓declaratory judgment——确认判决，即a binding adjudication that establishes the rights and other legal relations of the parties without providing for or ordering enforcement。不论当事人在此之后是否会据此请求救济，法院都可以作出此判决。通常在当事人对自己的权利或是其他事项存在疑问时，可以请求法院作出此种判决。最常见的是保险公司请求法院确认某种风险是否属于其保单中规定的承保范围。美国于1943年还专门制定了《确认判决法》（Declaratory Judgment Act of 1934）。本案中，原告的要求法院确以that any money due from Twentieth Century-Fox to MCL may be set off against any judgment against Taylor。

本案的案情虽然有些复杂，但都是围绕着这样一个问题：涉及多样性联邦管辖权的时候，被告是否可以行使把案件从州法院remove到联邦法院的权利？什么情况下原告还可以把已经remove到联邦法院的案件再remand回州法院。

从案情上分析，本案牵扯到了五个cause of action，看看自己是否能够回答以下问题：

Small quiz：

1.Taylor was a citizen of the United States, but not any individual state，根据对判决书的理解，应该如何处理Taylor的“州籍”问题？为什么要提出这样一个问题来？可以参考重点词汇详解部分中关于remove的解释，特别是补充的法典节选中的规定。

2.有哪几个cause of action是可以remove到联邦法院而不会产生任何争议的？

3.在判决书中的第一部分（I），为什么单单要解决“removal of the second cause of action”？这和判决书中列出的28 U.S.C. § 1441 （c）之间有什么关系？

按照上述问题所提示的思路，我们可以看到，只有第二个cause of action符合联邦diversity jurisdiction，是可以remove到联邦法院的。而根据28 U.S.C. § 1441 （c），如果一个案子里有好几个诉讼请求，只要其中一个是可以remove的，就可以连带着把其他的cause of action在内的entire case移送到联邦法院。但是，这么做也要符合一定的标准，那就是可以remove的cause of action是separate and independent的。正因如此，原告才会辩称：individual breaches of the two separate contracts give rise to a single wrong and a single claim for damages。只要原告的这个请求得到法院支持，显然，案件就不能remove了。

Small quiz：

判决书是如何分析second cause of action的？是否采纳了原告21世纪公司的观点？是否同意法院的分析？法院在分析中又是如何运用“遵循先例”的？

判决书的第二部分虽然以the remaining causes of action为题，但是触及的是宪法问题：

首先，如果把针对Taylor的诉讼请求remove到联邦法庭进行审理，就是违宪的：Twentieth Century-Fox and defendant Taylor are not of diverse citizenship and the claims or causes of action asserted against Taylor clearly raise no Federal question within the meaning of the Article Ⅲ, Section 2, of the Constitution, which authorizes the Federal courts to adjudicate only those controversies arising between parties of diverse citizenship or cases involving Federal questions;

其次，尽管可以根据28 U.S.C. § 1441 （c）的规定，基于一个可以remove的诉讼请求而把整个案子remove，但是要适用这个规定，必须要符合下述要求：a claim or cause of action is so “unrelated,” “disassociated,” or “isolated” from the joined and otherwise nonremovable claims as to foreclose the application of pendent and ancillary jurisdiction doctrines to justify Federal retention of such claims，而本案显然不符合此要求，因此，it confers jurisdiction upon the Federal courts in excess of the judicial power authorized in Article Ⅲ, Section 2。

由此可见，原告21世纪公司的立场很明确：in sum that only the diversity and “separate and independent claim” can constitutionally be removed, leaving to the State the nondiversity, nonfederal claims。

对于这个原告的观点，法院是如何解释的呢？试着回答下列问题，看看能不能在解决问题的过程中理出思路。

Small quiz：

1.判决书中出现了1948 revision of separate and independent requirement和1948 requirement of a separate and independent cause of action，这是怎么回事？和28 U.S.C. § 1441 （c）之间有什么关系？

2.为何又出现了Separable Controversy Act of 1875？它出现在哪个案例中？这个案例所起的作用是什么？

3.Separable Controversy Act of 1875和1948 revision/requirement之间是什么关系？两者之间的联系和区别分别是什么？是分别设立了“separate and independent”和“separable controversy”标准吗？若是如此，相比较而言，哪个对原告有利，哪个对被告有利？

4.“necessary and proper”宪法条款为何在本案中出现，是用来解释什么问题的？这又和“fragmentation of litigation”之间产生了什么联系？是否可以说法院在“necessary and proper”的支持下，基于节约诉讼成本的考虑而没有支持原告的观点？

5.“ancillary and pendent”jurisdiction出现在判决书中，法院的用意何在？

6.判决书中既出现了separate and independent，也出现了overlapping和duplication，意思上是相互冲突的，如何理解法院的用意？

7.判决书中写道：Section 1441 （c）is in some way a more sensitive instrument to effectuate Congressional policy than was the 1875 provision，原因何在？这和 plaintiff's alternative motion addressed to the Court's discretion之间有联系吗？在回答第三个问题有关Separable Controversy Act of 1875和1948 revision/requirement之间的区别时，是否就已经涉及了本问题的答案？

8.法院最终的判决是什么？


Section 4 Venue

第四节 审判地

一、基础词汇释义

venue：审判地。提起诉讼的地理位置恰当的法院。

二、重点词汇详解

1.title to real property：title，所有权，指the coincidence of all the elements that constitute the fullest legal right to control and dispose of property or a claim。从严格意义上讲，title并不单指所有权，而是指在财产特别是土地等不动产上享有所有权的全部证据和条件。主要包括ownership（所有），possession（占有）和custody（管领）。因此，title强调的是建立在占有基础上的，或基于占有而享有的对土地的支配权。此外，title还指所有权文件和所有权凭证。Though employed in various ways, title is generally used to describe either the manner in which a right to real property is acquired, or the right itself. In the first sense, it refers to the conditions necessary to acquire a valid claim to land; in the second, it refers to the legal consequences of such conditions. These two senses are not only interrelated, but inseparable: given the requisite conditions, the legal consequences or rights follow as of course; given the rights, conditions necessary for the creation of those rights must have been satisfied. Thus, when the word “title” is used in one sense, the other sense is necessarily implied.

2.she waives the right：waive，弃权，指give up a right or claim voluntarily。一般而言，要放弃一项权利，行为人必须是有意而为之（knowingly），即在知晓享有所要放弃的权利和有放弃权利的故意时的行为。弃权可以是明示的也可以是默示的，比如，当租赁人违反租赁合同时，出租人可以根据法律的规定解除租赁合同，这时如果出租人明确表示不解除合同或者继续接受租金，则即构成了弃权——放弃解除合同的表示即为明示的弃权，接受租金则是默示的放弃合同解除权。在刑事法律中，也存在弃权的问题，比如被告可以放弃获得律师的权利（right to counsel）。无论如何，弃权的核心在于当事人的自愿同意。


Section 5 Pleadings

第五节 诉讼文书

一、基础词汇释义

1.pleadings：诉状、诉讼文书。指由诉讼双方提交给法院并由其归档的正式书面文件；双方当事人可以据此清楚地了解对方的权利主张或是答辩。

2.complaint：起诉书。在民事或是刑事诉讼中原告提出权利主张和诉讼依据的法律文件。

3.answer：答辩状。指被告针对原告的起诉书所作的回应。

4.counterclaim：反诉。被告向原告提出的要求其赔偿或是其他救济的请求。

5.cross-claim：交叉请求。一共同被告人向另一共同被告人提出的赔偿或是其他救济的请求。

6.third-party action：第三人诉讼。被告对新加入诉讼的第三人提出的赔偿或是其他救济的权利。

7.file：提交。指把文件交给法院书记员并随之交付一定的申请费。

8.docket number：待判案件编号。法院为了管理档案而对案件进行的编号。

9.summons：传票。指用于启动诉讼的文件。将其送达于被告，并告知被告出庭对控告作出答辩，否则其有可能面临缺席审判。

10.appear：出庭、应诉。通常用于传票中，应诉指在诉讼中提交相应的文件。

11.default：缺席。没有出庭应诉。

12.service of process：送达诉讼书状。指向被告送达原告的起诉书副本的行为。

13.serve：送达。依法向另一方当事人送达法律文书的行为。

14.proof of service：送达证明。详细说明诉讼文书送达时间和方式的文件，它由送达此文书的人签发并保证其真实性，否则承担作伪证的责任。

15.affirmative defenses：肯定性答辩。指被告在答辩中所做的抗辩，说明即使原告主张真实也不应得到支持的缘由。

16.general denial：概括否认答辩。指被告否认起诉状包含的全部主张。

17.specific denial：特定否认。详细或明确的答辩；指被告按顺序逐一否认原告的主张。

18.demurrer：诉求不充分抗辩。某些州在答辩中质疑控诉是否具有可诉性。

二、重点词汇详解

1.The complaint sets out the allegations of the plaintiff：allegation, 宣称，主张，即something declared or asserted as a matter of fact, esp. in a pleading; a party's formal statement （usually in evidence）that something has happened or is true, without its having yet been proved。例如，allegation of fact，事实主张，详细陈述事实并指出依据法律这些事实可以产生的权利和责任；material allegation，实质性主张，在诉状中所提出的对诉求（claim）、指控（charge）和抗辩（defense）来说必不可少的事实陈述。

2.Field Code，1848年纽约州的菲尔德法典。In United States, the first code of civil procedure that established simplified rules for pleading an action before a court, which was proposed by David Dudley Field in 1848 for the state of New York and enacted by the state legislature. The Field Code served as the prototype for other states in codifying and revising the rules of civil practice in their respective courts. Prior to the code, no uniform rules existed for the commencement of an action. Each common-law form of action and each equity action had its own rigid procedural requirements to be satisfied and the language of such pleadings was highly formalized and verbose. A plaintiff's allegation rarely was stated in simple, clear language. Within twenty-five years of the enactment of the Field Code, about one-half of the states enacted comparable codes. The Field Code was also influential in English law, its principles drafted into the Judicature Acts of 1873 and 1875.

3.different causes of action or counts：count, 在刑事和民事程序中有不同的含义。在刑事案件中，count是罪项，即the part of an indictment charging the suspect with a distinct offense，指的是对犯某一罪名的次数，如being charged in a two-count misdemeanor，即指实施了两次轻罪，在这个意义上，count和charge是同义词。在民事程序中，count则是指诉因，相当于cause of action，即in a complaint or similar pleading, the statement of a distinct claim。例如，multiple counts，多重诉因和罪项；separate count，在刑事诉讼中指独立罪项，即刑事起诉书中所包含的两项或两项以上的刑事指控，任何一项指控在事实上均可以单独构成一份起诉书而使被告接受审判，在民事程序中则是指独立诉由，即原告在起诉书中陈述了两项或两项以上的诉讼理由。

词义辨析

Count和declaration在民事诉状中都含有诉因的含义，但是when the suit embraces two or more causes of action （each of which of course requires a different statement）, or when the plaintiff makes two or more different statements of one and the same cause of action, each several statement is called a count, and all of them, collectively constitutes the declaration。

4.under penalty of perjury：perjury，伪证，即notifiable offence of telling lies when you have made an oath to say what is true in court。动词形式为perjure。普通法中构成伪证的要件是：（1）在司法程序中，作出了宣誓或相当于宣誓的确认（affirmation）之后仍然作出虚假的陈述；（2）此虚假陈述需与正在进行的司法程序相关或对其有重要意义；（3）作出虚假陈述的证人必须具有欺骗的意图。

5.a general guardian, committee, conservator：guardian, 监护人，即one who has the legal authority to care for another's person or property, esp. because of the other's infancy, incapacity or disability, and a guardian can be appointed for general purposes or special purposes。例如，guardian ad litem, 诉讼监护人，即法院指定的一种特殊监护人，由其为成年人、被监护人或胎儿的利益进行诉讼，但其监护人身份仅限于诉讼期间。 guardian by election, 选任监护人，由未成年人自己选定然后由法院指定的监护人。guardian by nature, 自然监护人，普通法上的此种监护人为未成年人的父亲，父亲死亡时则为母亲，监护权的行使直到子女成年为止，当今对普通法这种父亲优先享有监护权的做法在美国许多州已经通过立法得到改变，父母均享有同等的监护权。guardian by nurture, 养育监护人，指未成年人的父亲，父亲死亡后则为母亲。这种监护权，依据普通法仅指对人身的监管，至被监护人男子年满14周岁，女子年满16周岁为止，养育监护人目前唯一的对象是非婚生子女。 guardian by statute, 遗嘱监护人，即父亲以遗嘱形式为未成年人指定的监护人。 guardian bond, 监护保证书，指法院指定的监护人所出具的保证书，有时也要求自然监护人出具。guardian commission, 监护人的报酬。

而conservator就是指guardian，只是guardian是普通法中的概念，conservator则是当今的用法，与传统的guardian相比，conservator具有更多的灵活性，甚至在监护被监护人的财产时，可以像信托关系中的受托人那样，对监护财产进行投资获益。美国《统一遗嘱法》（Uniform Probate Act）没有使用guardian一词，而是以conservator来表示监护人，该法第5条（Article 5）即是当代监护制度的具体规定。

6.establish the truth of any averment by evidence：averment, a positive declaration or affirmation of fact; esp., an assertion or allegation in a pleading。比如，the plaintiff's averment that the defendant ran the red light。较常见的averment有negative averment, 否定性（事实主张），是指形式上否定对某一事实所作的陈述，比如，被告说自己当时不在场，形式上采用了否定的“不在某地”的表述方式，但实际上是肯定了这一事实，此时提出这种事实主张的一方应承担举证责任。averment on information and belief, 根据有关信息和确信而作出的陈述，这种陈述中所举的事实不是陈述人亲见，但是陈述人相信被人告知而获得的事实是真实的。averment of notice，告知陈述，即在诉状中指出他人已经被恰当地告知了某事实。

Small quiz：

在本书中出现了多个有关主张、宣称和陈述的法律词汇，具体有哪些？具体含义如何？

7.a decree from the court that she is no longer married：decree，判决，但不是一般的法院作出的判决，而是traditionally, a judicial decision in a court of equity, admiralty, divorce, or probate。Decree在使用的时候，有时也不是特指这些特殊法院作出的判决，就是泛指法院的判决或是法院作出的一个命令。一般而言，judgment通常指所有的法院判决，当然包括decree。随着衡平法院和普通法院的合二为一，表示判决使用decree较少，都采用judgment的用法。本文中之所以出现了decree来指法院判决，是因为此处的判决正好是decree传统含义上有关离婚作出的法院判决。

8.motions to dismiss：dismiss, 驳回起诉，终结诉讼，撤诉，即terminate an action or claim without further hearing, esp., before the trial of issues involved。就具体的诉讼阶段而言，如原告在诉讼中违反了程序规定未能维持其起诉，则法庭可以驳回其起诉；在原告举证之后，被告可以指出原告没有救济请求权而申请法院驳回起诉（motion to dismiss），这两种情形即构成了强制驳回起诉（involuntary dismissal）。起诉被驳回后，一般禁止原告就同一请求再次起诉。如果是原告主动撤回诉讼请求的，则是自愿撤诉（voluntary dismissal）。根据美国《联邦民事诉讼规则》的规定，在被告提交答辩（answer）或申请法庭作出简易判决（summary judgment）之前，原告撤诉不需要法庭作出准许决定。作出此种撤诉之后，原告可以再次就同一请求提起诉讼。根据美国《联邦刑事诉讼规则》的规定，检察官经法官许可，可以撤回其公诉，但是如控方在诉讼中有不必要的拖延，法院则会驳回其起诉。常见的驳回起诉的种类有：dismissal without prejudice，可以再起诉的驳回起诉；dismissal with prejudice，不可再起诉的驳回起诉；dismissed for want of equity，缺乏实体根据而驳回起诉，是基于实体理由而不是程序问题驳回起诉，比如原告的虚假陈述、原告的诉讼请求不够充分都可以导致因欠缺实体理由而被法院驳回起诉。

9.merits of the motion or demurrer：merits, （诉求或抗辩的）实质依据，即the grounds or elements of a claim or defense; the substantive consideration to be taken into account in deciding a case, as opposed to technical points, esp., of procedure。例如，trial on the merits，对实体问题的审理；merits of case，案件的实质问题，诉讼的实体权利，也就是我们常说的是非曲直。而下文的the motion or demurrer is without merit则是指请求和异议是没有根据的。此外，without merit也用来表达“一无是处”，例如，His singing is totally without merit，他的演唱毫无可取之处。

三、英语技能提高要点提示

1.carry it into effect：使生效。还可以用put/bring something into effect，还可以说something go/come into effect。

Small quiz：

除了effect可以表示效力之外，还有哪些词也可以表示效力？它们又是如何搭配使用的？

2.accord a right of trial by jury：accord, to grant, especially as being due or appropriate，即授予，而且此授予是正当或恰当的。

Small quiz：

在本文中，是否还能找到一个词组也表示和此处accord同样的含义呢？

3.the court may set aside an entry of default：set aside, cancel or reject a decision or verdict，撤销或驳回。例如，The judge's decision was set aside by the Appeal Court，上诉法院驳回了法官的判决。

4.repeated attempts at personal service prove fruitless：repeated, 指反复地，again and again。这种动词的分词作形容词的用法在本课中还有一处，a harmful unconsented touching。

5.Service by publication seldom, if ever, results in…：seldom, if ever表示几乎不。此种将if ever表示程度、语气的词组插入的用法并不少见，例如，persons who rarely if ever appeared in court。


Section 6 Pretrial Motions

第六节 审前申请

案例解析

MTV Network v. Curry

867F. Supp. 202 （1994）

案例分析已经进行了很多次，这一次，我们尝试一种新的方式，即通过一系列的问题将整个案子贯穿起来，在思考和回答问题的同时，逐步地掌握了案子的实质内容。我们也按照判决书里的结构，每一部分都提出不同的问题，以问题为导向指引分析的思路。

首先，是判决书的第一段，问题一点都不难。

Small quiz：

第一段中所说的Rules 9（b）, 12（b）（6）and Rule 12（e）of the Federal Rules of Civil Procedure的条文是什么？能不能从网上找到？比如，通过Google。要是在Google中查找这些资料，关键词应该是什么？

但是这个一点都不难的问题却有着十分重要的意义。随着网络资源的极大丰富，借助网络资源来开阔视野是一个现实而经济的选择，因此，是否在这方面也钻研一下，比如，是否试着学习如何使用Google（当然还有百度）的功能？两个网站各自的优势所在是否有直观的评价？对于网络上搜到的资料如何评判？对于外国法的学习而言，有效地利用网络将会是一个十分不错的选择。有心的同学还可以在利用网络资源的过程中，逐渐地挖掘出各种国外法律网站，也算是一种网络时代的“拿来主义”吧。

其次，则是判决书的“Ⅰ”部分。

Small quiz：

1.根据以往阅读判例得出的直观经验，看看本案判决书在结构上与以前分析过的案子有什么异同？

2.“the sufficiency of plaintiff's claim for Rule 12（b）（6）purposes”和“resolving a motion to dismiss pursuant to Rule 12（b）（6）”之间有什么关系？

3.如何判断sufficiency是否成立？可以说有正反两个标准吗？

4.法院在本案中行使了自由裁量权吗？如果行使了，为什么要行使？又是如何行使的？这和本案的issue有何关系？

鉴于判决书“Ⅱ”部分分成了A至D四个部分，我们也亦步亦趋，分别提问。

A.Facts

Small quiz：

1.在本部分之前的判决书中，已经看出了法院将要解决的几个motion分别是针对breach of contract counterclaim，fraud/negligent misrepresentation counterclaim和unfair competition claim的，那么，判决书的事实都是如何和这几个claim发生关系的呢？我们看到判决书是以时间顺序将这些事实排列起来的，这也是其他案子中事实陈述部分所使用的结构，建议自己在整理这些事实的时候，不仅要理顺时间，还要用一两个关键词或核心词来描述每个时间所发生的重要事实。

2.在解决了上一个问题后，是否可以predict一下哪些facts是necessary facts？法院在分析本案过程中将会如何利用这些事实？

B.Breach of Contract Counterclaim

Small quiz：

1.首先，本部分涉及了哪些法典条文和案例？分别找出来。

2.一个合同should not be performed within the year和本案有什么关系？根据本案的事实，原告如何辩称合同履行期限超过1年，而法庭支持原告的主张吗？

3.制定Statute of frauds的目的何在？本案中，法院认定原告的主张还是被告的主张更符合这个目的，理由何在？

4.“joint venture”和stature of frauds之间又产生了什么联系？这种venture和partnership、corporation之间的区别是什么？原告和被告哪一方会支持利用joint venture的argument为自己辩护？

C.Fraud/Negligent Misrepresentation Counterclaim

Small quiz：

1.Rule 12（b）（6）和Rule 9（b）之间的关系是什么？

2.如果仅从这一部分看，Rule 9（b）所认定的fraud misrepresentation应该包含什么样的要素？

3.法院认定被告Curry's Answer and Counterclaims里的事实是conclusory allegations还是statement with particularity?

4.本部分中不断出现sufficiency/sufficient一词，这个词在本部分和案件中的重要性体现在什么地方？判决书中还在什么地方出现了sufficiency的说法？在本部分之前还是之后？还是前后都有？说明了什么？

5.判决书在分析被告的counterclaim是否sufficiently established fraudulent intent （scienter）时的logic是什么？inference，speculation and conclusory allegations, reliance这几个词是否能够帮助我们解读法庭的reasoning？

6.Questions of the reasonableness of reliance raise issues of fact that must be resolved at trial这句话如何理解？对本案的判决会产生什么影响？

7.判决书中在本部分出现的两个oral agreement分别是什么？它们是如何产生了联系并影响到了本案的判决？

8.The Court also takes judicial notice of the explosive growth in public and corporate awareness of the commercial potential of the Internet这句话和判决书后面的footnotes之间有关系吗？和本案的判决有联系吗？

D.Unfair Competition Claim

Small quiz：

1.纽约州规定unfair competition的目的是什么？在原告看来，以unfair competition为由提起诉讼的要求是什么？原告是如何据此提起unfair competition的反诉的？

2.对于原告的反诉，被告是以cannot determine how to interpret Curry's third counterclaim为由提出抗辩的，具体地说，是主张原告所指控的misappropriating the fruits of Curry's labors and expenditures failed to specify。被告这样做的理由是什么？

3.被告的这种抗辩和Demetriades v. Kaufmann一案，和Rule 12（e）of the Federal Rules of Civil Procedure以及 Fed. R. Civ. P. 8之间有什么关系？为什么先要引用Demetriades一案，然后再引用Rule 12（e）和Fed. R. Civ. P. 8？后两者之间既然有tension，为什么还要放在一起来作为判决的法律依据？法院是如何解读这些法律原则的？

4.法院是如何基于问题3所涉及的法律原则来分析被告所主张的misappropriation的抗辩的？法院的这种分析和最终的judgment有什么联系？法院最终是否支持原告的unfair competition counterclaim？还是完全驳回了？

判决书中的“Ⅲ”部分是判决，并不难理解，但是不知在Google了那些rule之后，在理解事实的基础上，是否也predict出了同样的结论呢？


Section 7 Discovery

第七节 证据勘示

一、基础词汇释义

1.discovery：证据勘示。指一种获得信息的审前程序。最常见的证据勘示方式包括：书面质询、书面证词、请求出示文件和证物。

2.interrogatories：质询书。指当事人一方向另一方提出的书面问题，另一方回答时必须以宣誓保证其回答真实。

3.request for admissions：书面请求。当事人一方向另一方提出的要求，承认或否认其事实陈述或是文件真实的书面请求。

4.request to produce or inspect：请求出示文件或进行检查。当事人一方向另一方提出的允许其查阅诉讼文件副本或是检查与案件有关的个人财物的书面申请。

5.deposition：书面证词。证人在法庭外宣誓后所作的证词，由法院书记员记录；宣誓作证者（书面证词被法院采纳的人）将由要求获得书面证词的律师进行提问。

6.pretrial conference：审前会议。双方律师和法官在庭审前召开的会议。

7.settlement：和解。指双方当事人不经法院审判，对争议一部分或是全部争议达成和解协议；若双方只对一部分争议达成和解，对其余争议仍可起诉或审判。

8.compromise and release：和解协议。以达成和解协议结案。

二、英语技能提高要点提示

1.nor does it itemize all of the medical expenses：itemize，give or write every item of something，逐项列出，引申为详细说明。另外再举出几个例子就可以对这种“ize”的形式有所体会：material和materialize；utility和utilize。

2.certain procedures or methods must be employed：employ, make use of something, 使用、利用。例如，You could employ your spare time better。be employed in something 还可以表示“忙于做某事”，he was busily employed in cleaning his shoes; my master keeps me so fully employed that I have no opportunity to study。

3.a set of Interrogatories sent to…：a set of，表示一批、一些。类似的用法还有，a host of, a handful of。

4.the questions and answers are reduced to writing in…：reduce something to something在这里指change something to a more general or basic form，将某物概括或简化成某种形式。所以，be reduced to可以引申成归纳的意思，the facts are reduced to three heads，事实可以归纳为三项。此外，be reduce to还可以指bring somebody or something into specified （even worse）condition or state，表达“沦落、大不如从前”的含义，比如be reduced to begging，沦落到要饭的地步了。再大胆一些，reduce to还可以表达出“大变化”的含义，例如，reduce the chaos to some form of order, 把混乱变为有条理；the overwork has reduced him to an unhappy man, 过度工作把他变得闷闷不乐。

Small quiz：

Reduce的本意是减少，所以be reduced to直译就是把什么减成另外一种情形，其实本身就隐含了“变化”的意思。不难理解，有减就有加，是否那些加法的表达方式也可以表示变化呢？变化多是指往好的方面发展吗？能够找到这样的用法吗？

5.a doctor of their choosing：choosing，此处表示选择的名词含义，但是，和choice相比，仔细品味会发现有一个小小的区别：choice就是表示选择的结果，而choosing则含有经过一个过程而达到现有决定的意思。像choosing这种用动词的ing形式来作为名词的用法在英文中十分普遍，例如，screening即表示甄别，选择；类似用法还有the shaping of the policies, the ranking of the students, the narrowing of the choices等。


Section 8 Pretrial Conferences and Settlement

第八节 审前会议和和解

重点词汇详解

mediation or arbitration:mediation, 调解，即a method of non-binding dispute resolution involving a neutral third party who tries to help the disputing parties reach a mutually agreeable solution；而arbitration则是指仲裁，即a method of dispute resolution involving one or more neutral third parties who are usually agreed to be the disputing parties and whose decision is binding。由此可见，mediation和arbitration虽然都是非法院的第三方协助争议双方解决争议，但是前者的调解结果并不具备约束力，而仲裁的结果相当于法院的裁决，可以到法院申请强制执行。仲裁与诉讼是解决商事纠纷的两大主要途径。与作为国家公力救济的诉讼相比，仲裁属于私力救济，但同时又得到了国家法律的承认，从而也上升为一种法律制度。在仲裁与诉讼的对应关系上，一般采用或裁或审诉讼制度，也就是说某一经济纠纷，或者选择仲裁，或者到法院诉讼。仲裁与诉讼相比，最大优势在于简便、迅速和费用较低。仲裁通常依据当事人之间事先或在争议发生后达成的仲裁协议进行，仲裁员（arbitrator）由双方当事人选定。若选择3名仲裁员共同裁断争议时，一般都是双方各自选定1人，然后由这2名仲裁员选定第3名仲裁员作为首席仲裁员（Presiding Arbitrator of the Tribunal）。若2名仲裁员对争议的裁决达不成一致意见时，首席仲裁员的裁决即为仲裁裁决（award）。


第九章　刑事实践：刑法和青少年犯罪法（Criminal Practice: Criminal Law and Juvenile Law）

SECTION Ⅰ: CRIMINAL LAW

Ⅰ. 刑法

Section 1 Introduction to Criminal Practice

第一节 刑事实践导论

一、基础词汇释义

1.crime：犯罪。违反刑法的行为。

2.Model Penal Code：《模范刑法典》。一部为各州部分或是全部适用而创制的刑事法律汇编，其编纂促进了刑法的统一。

3.presumption：推定。由特定事实得出的推定。

4.rebuttable presumption：可反驳的推定。指可以被反驳或质疑的推定。

二、重点词汇详解

a presumption that the defendant is innocent until proven guilty：无罪推定，即presumption of innocence。The fundamental principle that a person may not be convicted of a crime unless the government proves guilt beyond a reasonable doubt, without any burden placed on the accused to prove innocence。无罪推定原则是刑法的基本原则，它的基本含义就是指在刑事程序中，作为被告的犯罪嫌疑人应当被认为是无罪的，除非自己认罪（plead guilty）或是有合法的证据能够证明他是有罪的，而且这些证据要排除合理的怀疑，即证据充分到没有合理的理由来质疑犯罪嫌疑人犯了罪。相反，犯罪嫌疑人在法庭上不承担证明自己无罪的义务。只有在特定的制定法规定下推定某种行为，比如持有毒品罪，要求犯罪嫌疑人承担证明自己无罪的义务。

三、重点法律知识分析

Criminal Practice：传统上，美国的刑法是州法。大多数的一般犯罪，例如谋杀（murder）、袭击（assault）、强奸（rape）、盗窃（larceny）和抢劫（robbery），完全都是由州法进行规范。但这并不是说，联邦对刑事问题就没有管辖权了，专业表述就是：州法并非享有完全地排斥联邦对刑事问题管辖的排他性管辖权——exclusive jurisdiction。如果crimes have some direct relationship to federal property or programs or interstate commerce，联邦就有对这类犯罪的管辖权。对侵犯联邦财产的行为联邦有权管辖是理所当然的，而“州际商业”也是宪法expressly授予联邦的权力，联邦还把这种权力作了扩大解释，只要criminal behavior能和商业行为挂钩，联邦就可以管辖。比如，把偷来的汽车卖到别的州去，就是和interstate commerce有direct relationship的行为，而且这种行为显然是criminal behavior，联邦可以管辖这类行为就意味着联邦的刑事管辖权已经不仅仅局限于针对联邦的犯罪了，州可以管辖的某些问题联邦也可以管了。于是，细心的读者就会反问，这不是说联邦和州可以同时管辖某些犯罪行为吗？确实如此，一个专业词汇对此有明确的表述——concurrent jurisdiction，即联邦和州对同一个犯罪嫌疑人的犯罪行为具有可以同时管辖互不干涉的“竞合”管辖权。其实这个问题在上文，就是在我们简单介绍的Heath v. Alabama, 474 U.S. 82 （1985）一案中提到过，concurrent jurisdiction背后体现了州和联邦之间是一种Dual Sovereignty的关系，即州和联邦之间是相互享有主权的。这就是说，偷了汽车到别的州去卖的犯罪嫌疑人理论上会被起诉到三个法院——偷车地的州可以指控他犯了盗窃罪，销赃地的州可以指控他犯了销赃罪，而联邦地区法院还可以指控他的行为涉及了interstate commerce。三个法院都有管辖权，还不能抗辩这三次审判是double jeopardy。

美国刑法还有一个特点不可不察。虽然美国的每一个州都有自己的刑事立法，但是许多州的法规里面仅仅使用了普通法上的术语，却没有给予定义，比如，谋杀。因为州议会认为，这些专业术语的含义还是由法院来决定比较合理。基于此，很多州的刑法典里面虽然有关于如何惩处谋杀的规定，但是到底什么样的行为算是谋杀，反倒是空白。法院该怎么审理谋杀行为呢？法典里没说，案例里却说了。如何定义谋杀的法律原则体现在common law而不是statutory law里。因此，要去看判例，看看以前的判例是把哪些行为判为谋杀的，更重要的是要看判例里体现的定义谋杀所依据的法律原则。这是典型的判例法的做法。而在联邦层面上，所有的联邦刑事犯罪都是statutory law规定的，而且联邦法院在刑事领域里没有通过判例来造法的权力，联邦法院的法官只能依据联邦制定法来审理刑事案件。不过，联邦法官在刑事领域虽然不能创制判例，却可以turn to the common law for the assistance in interpreting criminal statutes，利用判例法来帮助解释刑事立法的含义，但绝不是法官自己主动地造法。

既然美国各个州都有权管辖本州的犯罪行为，50个州就有50套刑法体系，可以想象，各州的刑法体系会是千差万别。为了统一各州的刑法体系，美国就出台了《模范刑法典》——Model Penal Code，算是一个范本，让各州自主决定是否把本州的刑事立法向该刑法典靠拢。可是，这个刑法典为什么叫Penal Code呢？为什么没有用我们马上就会联想起的Criminal这个词，是不是美国刑法典用的就是Penal Code的说法，而不是Criminal Law呢？下文的解释可能会帮助大家理解这个问题。

词义辨析

Penal和Criminal的区别在于:

Penal的本意是指：of, relating to, or being a penalty or punishment, especially for a crime。而Criminal的意思是：having the character of a crime; in the nature of a crime; connected with administration of penal justice。因此，“penal” is usually translated into “刑罚的，应受刑罚的”，while criminal is “有关犯罪的；刑事的”。我们如果看一下美国有关罪行的规定就可以看到，美国是“以罚定罪”，重罪——felony，A serious crime usually punishable by imprisonment for more than one year or by death. Examples include burglary, arson, rape, and murder。轻罪——misdemeanor，A less serious crime than felony and usually punishable by fine, penalty, forfeiture or confinement for a brief term in a place other than prison。所以，the word “penal” connotes some form of punishment imposed on an individual by the authority of the state. Where the primary purpose of a statute is expressly enforceable by fine, imprisonment, or similar punishment the statute is always construed as “penal”。更为重要的是，crimes in England were originally defined by the common law. Indeed, many state statutes use general common law terms without defining them, such as “murder”。所以，对于美国刑法典而言，主要规定的是对杀人放火这类犯罪行为如何进行处罚，而对于什么算是杀人放火的犯罪构成要件还要参照普通法的案例的规定，把刑法典叫做“刑罚典”也就不难理解了。为了进一步说明这个问题，我们把criminal的解释放在下面作一个对比,


Section 2 Purposes of Criminal Law

第二节 刑法的目的

一、基础词汇释义

1.deter：威慑。阻止、阻碍或是预防行为人实行特定行为。

2.rehabilitation：改造。指帮助罪犯获得或是恢复公民能力的过程；其方式包括心理咨询、治疗。

3.incapacitation：剥夺法律能力。限制罪犯从事特定行为。

4.retribution：报应。对犯罪的惩罚。

二、重点法律知识分析

Purposes of Criminal Law：惩罚的功能算是与刑法相伴相生的purpose，同样也是充满争议的问题。惩罚的正当性何在？惩罚的种类怎么样设置才算合理？这些问题虽然令人挠头，但是自从有了刑法，触犯刑法就要受到惩罚已经成了一个老幼皆知的道理。而且，一个最基本的常识告诉我们，作为“理性人”，人们总认为牢狱之灾绝不是什么好事，因此，都怕吃官司，特别是吃刑事官司，怕蹲监狱，当然更怕被剥夺生命。“理性人”趋利避害的本性可以驱使其在做生意的时候精打细算，在涉及人身自由的问题时自然更是毫不含糊了。“理性人”会算计，施害行为所要面临的惩罚——比如被判入狱、丧失自由，和施害行为所能得到的好处——比如出一口恶气，到底哪一个更合算。显然，精明的“理性人”会选择刑法所要惩罚的行为之外的方式来解决问题。因此，只要刑法存在，只要刑法所赋予的惩罚功能存在，理性的人们因为害怕受到惩罚，就不会去犯罪了，这就是刑法的阻吓或者说是威慑功能——deterrence。刑法真的有这么大的威力吗？要是果真如此，为什么还有人敢去杀人放火，敢藐视死刑的威慑力？因此，单纯地说刑法的purpose就是阻止犯罪——让犯了一个罪的人因为害怕惩罚而不去犯下一个罪，让没犯罪而想犯罪的人打消犯罪的念头，并不能说明刑法的全部功能。毕竟，人们除了理性，最起码还有激情，总有激情战胜理性而做坏事的可能性。另外，“理性人”的精明可能会钻刑法的空子，只要觉得合算，能够承受得起惩罚，同时犯罪带来的利益要远远大于所受的惩罚，铤而走险也不是不可能。这又引发了另一个争论；到底对什么样的罪行规定什么样的惩罚才算是合理和公正？总之，刑法有威慑的目的和功能，但除此之外还有其他的purpose。

在人类古老的法律里，像《汉谟拉比法典》（Code of Hammurabi）、《圣经·旧约》（Old Testament）中都体现了人类最古老的刑法原则：以牙还牙，以眼还眼——an eye for an eye, a tooth for a tooth。由此，刑法具有了最初的复仇或是说报应的功能，即retribution。根据报应理论，做了错事的人要受到惩戒，但是，有一个前提，要罪和罚相适应——punishment fits the crime，否则就是非正义的惩罚。更为重要的是，现代社会的刑法理念已经超越了原始的自力救济——self remedy的范畴，为了实现正义，不仅包括为受害者和受害者家属讨还公道的正义，也包括对施害者罪刑相一致的正义，对施害者的惩罚要通过完善的刑事法律体系，包括实体法和程序法来实现。义愤填膺地去找施害者算账情理上可以理解，却为法律所不容。显然，报应功能是人们出于本性的一种反映，刑法的这种通过法律手段对施害者实施的惩罚，也可以看作是罪有应得，对于受害者和受害者的家属来说，也满足了eye for eye的本性。

无论是惩罚还是报应，总是有一些残酷的意味。随着社会的进步，人类文明程度的提高，人们逐渐认为刑法的功能应体现出更为人文的一面：刑法的功能在于改造犯罪的人，让他们重新融入社会，做一个law abider，而不是law breaker。这就是在美国20世纪20年代到70年代占主导地位的刑法惩罚理论，对罪犯的改造或者说再教育的理论——rehabilitation。

此外，一旦提起某人触犯了刑法，最直观的感受就是他大概要被关进监狱了。因此，刑法还有监禁的功能，也就是把罪犯关在监狱，和社会隔离起来，这样他就没法继续犯罪了，此即为通过关押让罪犯丧失犯罪能力的功能——incapacitation。

说到把罪犯关起来，自然会想到关犯人的地方是监狱。但是，在法律英语中，表示监狱的词语不止一个，他们之间有什么区别呢？

词义辨析

我们最常用的监狱一词是prison，指的是a state or federal facility of confinement for convicted criminals, esp. felons。看来，prison是用来关押犯了重罪——felony的犯人的地方。

根据Black's Law Dictionary的解释，prison is also termed “penitentiary”。而penitentiary是指 a correctional facility or other place of long-term convicted criminals，也是关押刑期很长的罪犯的地方，鉴于还有改造犯人的功能，所以可以翻译成监狱、教养所、感化院。值得注意的是，penitentiary的modern name 在美国就是prison。由此可见，关于监狱的定义已经体现了上文所述的刑法的rehabilitation功能。

除此之外，关于监狱的英文表述，经常还会用的是jail，它指的是a local government's detention center （拘留中心）where persons awaiting trial or those convicted of misdemeanor （轻罪）are confined。可见jail还不完全是真正的监狱，它是关押那些未经审判的犯罪嫌疑人的地方，同时也是关押罪行较轻的犯人的地方。

另外，监狱就是要把人关起来，关押的英文表述也有一个专门的说法——incarceration或是imprisonment，即the act or process of confining somebody。


Section 3 Elements of A Crime: Mens Rea and Actus Reus

第三节 犯罪要件：犯罪意图与犯罪行为

一、基础词汇释义

1.mens rea：犯罪意图。犯罪的主观要件，有时被称为“犯意”。

2.purposeful act：故意行为。行为人有意或是自愿实行的行为。

3.knowing act：有意识行为。行为人有意识实行的行为或是对自己行为有一定认识的行为。

4.reckless act：轻率行为。行为人无视行为的后果。

5.negligent act：过失行为。行为人实行的具有不合理危险，可能造成实质损害的行为。

6.inference：推论。从事实中推出的没有直接证据证明的逻辑合理的结论；在审判中，法官或是陪审员根据常识和提交的证据推导出的结论。

7.actus reus：犯罪行为。犯罪的客观构成要件；能够导致被判有罪的行为或犯罪的要件。

8.voluntary act：主动行为。不受强制的行为。

9.concur：同时发生。

二、重点法律知识分析

1.the elements of a crime：美国法中，刑事犯罪的成立必须具备下列要件：（1）不法的行为（包括不作为，比如在State v. Benton,187 A. 609, Del.1936一案中，铁道员工由于自己的不作为被判定犯有杀人罪，理由就是其应该放下而没有放下一道门来阻止一辆汽车与火车相撞）——wrongful act or omission，这算是犯罪的外在表现，即课本中所说的Actus Reus；（2）罪犯的意图——a guilty sense of mind，这算是犯罪的内在因素，即课本中所说的Mens Rea。

除了这两个必不可少的要件外，某些犯罪还需要证明由于被告人的行为造成了被害者的伤害，被告人的罪名才能成立，这一个要件就是causation——因果关系要件。比如，检察官要证明被告人杀人罪成立，就必须证明被害人的死亡是被告人的行为造成的。最简单的情形就是被告人的行为和被害人的死亡之间有着不间断的因果链，如被告人开枪射击被害人，被害人当时就中弹身亡。但是，因果关系有时候并不是这么明显，可能会有好几个行为都或多或少地和被害人的死亡有关，举例来说：被告人在晚上撞伤了被害人，被害人虽然被撞得失去了知觉，但由于没有伤到要害，并没有丧失性命之虞；被告人把昏迷的被害人扔在马路中央，自己驾车逃逸了，此时另一个人骑摩托车路过，恰好碾过被害人，造成被害人死亡。虽然导致被害人死亡的直接原因是被摩托车碾过，但是在法律上，致死被害人的却是撞昏被害人后逃逸的被告人，因为被告人可以预见把被害人扔在马路中央会导致其被其他车辆碾过而死亡。而如果被告人把被害人放到了人行道上，最终另一个酒醉驾车的人把车开上了人行道而碾死了被害人，由于这样的结果是被告人无法预见的，被告杀人的罪行不成立。

2.Mens Rea：Black's Law Dictionary给mens rea下的定义是：“a guilty mind; a guilty or wrongful purpose; a criminal intent.” 简言之，是有不正当或者说犯罪的意图。不过，思想的wrongful也有恶劣程度的不同。犯罪的意图根据严重程度的高低，从高至低可以分为，purposeful——蓄意，knowing——明知，reckless——轻率或鲁莽，negligent——疏忽。这四个词并不是那么好理解，如果课本上仅仅是给它们做一个定义，理解起来恐怕会比较费劲，于是课本对每一种犯罪意图都在后面举例说明。在判例法里，这些例证（进一步讲每一个判例不就是一个个活生生的例证吗）在很大程度上比单纯的定义要管用得多。多么精妙的抽象和概括，在千变万化的真实世界里，有时候都不如判例直观和有代表性，因为判例中有事实，通过理解法院把哪些事实归类为purposeful，把哪些事实看作是knowing（比如，在United States v. Jewell, 532 F.2d 697, 9th Cir 1976一案中，被告人知道自己汽车后备箱里有一个暗格，但是不知道里面藏有什么东西，在被查出暗格里藏有大麻后，就构成了knowing的mens rea），才可以理解怎么样能够证明犯罪意图的存在。这也恰恰是判例法的特点。

然而，犯罪意图并不好确定，因为mens rea是一种思想或心理活动，是一种mind，而不是act。行为看得见听得到，还可以通过目击证人、证言等一系列证据直观地证明，但是思想看不见摸不着，要分辨起来就困难多了。但是，一个最基本的道理可以来解决这个问题：心智健全的人在mind和act之间的关系上是头脑指挥手脚，因此可以通过行为来反证意图的存在，试想没有坏思想（wrongful mind），怎么指挥手脚作出坏行为（wrongful act）呢？反过来，有某些坏行为，不也恰恰说明有坏思想吗？这也是课本中在描述主观要件mens rea的时候，还要在purposeful 后面加一个act，因为purposeful act比单纯的定义purposeful要容易理解。而在很多时候，被告人会避重就轻，比如明明是想一枪毙命，非要说只是想开枪吓唬一下。这个时候，由于谁也无法深入到人的思想里去找证据，就只能进行合理的推论——inference。也就是说，要综合所有的事实，得出的推论要有说服力，要让有常识的人认为这样的推论是合情合理的。显然，在难以直接证明被告人的主观意图的时候，推论证明要有严密的逻辑，而且得出的结论还不能是牵强的，一定要合情合理，令人信服，最起码要符合人们的常识。再进一步，如何做inference？还是离不开案例。在每一个案例中不同的事实中，法官怎样作出不同的inference，比单纯的空对空谈论inference的概念和步骤更有借鉴作用。通过比较——distinguish手中未决案例的事实和先例的事实，有经验的律师完全可以根据事实的相似程度，预测法官会对手中的案例怎么进行推论。能够有这种准确的预测，就有很大的希望打赢案子。

3.Actus Reus：即犯罪行为，是拉丁语——Law Latin，简单地说就是guilty act。Black's Law Dictionary给Actus Reus所下的定义是：the wrongful deed that comprises the physical components of a crime and that generally must be coupled with mens rea to establish criminal liability; a forbidden act。比如，小偷盗窃财产的actus reus就是未经财产所有人同意而占有财产。Black's Law Dictionary进一步对actus reus作了解释：The word actus reus connotes a “deed”, a physical result of human conduct…The actus reus may be defined as “Such result of human conduct as the law seeks to prevent”。由此可见，actus reus必须是身体作出的行为，思想上的活动不能构成犯罪行为。因此，即使能够证明被告有犯罪的意图——mens rea这种主观上的要件，只要客观上没有采取physical act，则不构成犯罪。

课本上Model Penal Code的规定值得好好思考一下，它其实说了以下几个问题：

第一，关于actus reus的原则性规定，这体现在 Section 2.01（1）之中，即actus reus必须是行为——conduct，包括两种情况：一种是主动去做——voluntary的行为；另一种是本可以身体力行——physical capable的行为，却没有去做——omission。

注意，这里的行为一词在Model Penal Code里用了两个不同的词，一个是conduct，一个是act。这里面有什么奥妙吗？Black's Law Dictionary对conduct的定义是，personal behavior, whether by action or inaction。此外，conduct的含义里还有中文所说的“举止”的意味——the manner in which a person behaves。进一步的解释说得更为清晰：The word “conduct”…covers both act and omission。因此，conduct就是最广义上的行为，包括主动的作为和被动的不作为。而act在Black's Law Dictionary里的解释则有两种含义，其一，指something done or performed, esp. voluntarily。看来，act主要是指人们自由意志之下——voluntary的活动。在Model Penal Code里，对act的定义是act or action means a bodily movement whether voluntary or involuntary。这里即使不是voluntary地去做，但也强调了行为——movement，而不是无所作为。其二，指process of doing or performing; an occurrence that results from a person's will being exerted on the external world。此处强调的是某种行为的实行过程或是结果即某一事件——occurrence，而且是事出有因的，即行为人就是想让他之外的人——external world知道是由于他想要作出某个行为，从而发生某件事情——occurrence，达到某种效果。无论是过程或有意识地对外去做某件事情，都体现了行动，即主动去做这样的要素。因此，综合act的两种意思，简单地说就是去做——to do。显然，有去做，就有不去做——not to do，换一个专业术语就是omission，或者叫inaction。而不去做，也算是行为，只不过是被动的行为。act和omission综合起来才算是最广义的行为——conduct。因此，conduct的含义要大于主动去做的act，还包括omission。再看一下这一条的规定：conduct which includes a voluntary act or the omission to perform an act，就可以明白为什么用了两个表示行为的词——conduct和act，而且是conduct includes act。

第二，主动去做的行为必须是出于自由意志主动地（voluntary）去做。所以，生理反射、痉挛还有梦游等等，确实算是to do，但不算是voluntary to do。即使是身体确实作出了某种举动，无论是有意识的还是习惯性的，只要是行为人无法决定或是作出了努力也控制不住的，都不算是自由意志的voluntary act。因此，上述行为都不算是犯罪行为，不必承担刑事责任。

第三，什么情况下不去做算是犯罪行为。被告人只有在由于契约或是法律所规定的特定关系里负有某种义务，才会对不作为承担刑事责任。比如，父母亲有照顾和保护孩子的绝对义务，因此，在危难时没有救助孩子，就算构成了omission这一类不作为的行为——conduct。同样，消防队员到了火场而不去救火，也是不作为的犯罪行为。对比另一种例子，可以让我们更好地理解什么叫法律或是契约规定的义务是构成不作为的先决条件：在普通法中，没有见义勇为、救人于危难中的义务，即使这样的救助可以轻而易举地完成，因此，袖手旁观不属于不作为类型的犯罪行为，原因就在于无论是普通法所体现的道德规范或是法律规定，都没有要求旁观者必须要提供援手。

第四，actus reus强调的是行为，而不是状态。下面两个案子可以很好地解释占有（possession）的状态不构成犯罪行为。在Robinson v. California（ 370 U.S. 660, 1972）一案中，联邦最高法院作出裁决：不能仅仅因为吸毒上瘾就定罪；而在 Powell v. Texas（ 392 U.S. 514, 1968）一案中，在公众场合酒醉会被定罪。综合这两个案件可以看出，被告人可以因为持有或是使用能够上瘾的物质而被处罚，而上瘾状态本身不构成犯罪。


Section 4 Crimes

第四节 犯罪

一、基础词汇释义

1.homicide：杀人。 一人对他人生命的剥夺。

2.first-degree murder：一级谋杀罪。指预谋的、故意的、有准备地杀人。

3.manslaughter：非预谋杀人罪。较轻于谋杀的一种犯罪。

4.second-degree murder：二级谋杀罪。因冲动杀人，而非预谋。

5.battery：殴击罪，非法侵犯。故意或不计后果地对他人实施有害的或冒犯的接触；既是一种犯罪也是一种侵权。

6.assault：威胁、恐吓。对他人以立即实施殴打相威胁，使他人感到害怕或恐惧，既是一种犯罪也是一种侵权。

7.kidnapping：绑架罪。通过威胁、暴力、欺诈等手段非法限制他人自由或是带走他人的犯罪行为。

8.false imprisonment：非法拘禁。未经授权以暴力或威胁手段故意侵犯他人自由的行为。

9.burglary：夜盗罪。怀着重罪意图在夜里非法进入他人住宅的行为。

二、重点词汇详解

1.embezzlement：侵占罪。即the fraudulent taking of personal property with which one has been entrusted。在美国，侵占罪是以制定法规定的。犯罪的前提是物主委托侵害人管理某项财产，作为受托人的侵害人具有欺骗（fraudulent）意图，违反了管理委托人财产的义务，反而将财产挪用、吞没或是转换。

2.vagrancy：流浪罪。The state or condition of wandering from place to place without a home, job or means of support. 美国许多州都有关于流浪罪的刑事制定法，但是各州规定差异很大。Vagrancy is generally considered a course of conduct or a manner of living rather than a single act，但是有些制定法规定某个单独的行为即可构成流浪罪，比如，某些州就规定晚间在停车场闲逛而且爬到已经停好的车上的行为，在这种情境下可以认定其体现了犯罪的意图，会被判处流浪罪。然而，由于其中规定的流浪的概念含混不清，或者借此惩罚了许多本不构成犯罪的行为，所以很多关于流浪罪的制定法被认为违宪。

3.disorderly conduct：妨害治安的行为。即behavior that trends to disturb the public peace, offend public moral, or undermine public safety。除非有制定法的规定，该词的含义宽泛不定，泛指任何有悖于法律的行为。制定法规定这类行为时，必须特别指出哪些行为是被禁止的，否则这种立法就是违宪的。

4.willful, deliberate and premeditated：故意的，有预谋的。根据Black's Law Dictionary的解释，willful是指voluntary and intentional, but not necessarily malicious；deliberate是指intentional, premeditated, fully considered；而premeditated 是指done with willful deliberation and planning; consciously considered beforehand。从这几个解释看，willful, deliberate and premeditated这几个词基本上是同义词，特别是deliberate和premeditate几乎可以互换解释。尽管这几个词所表示的蓄意的程度会有不同，但是最基本的共通之处在于要有故意——intent，只是willful蓄意的程度较轻，deliberate和premeditated的程度较重。具体要体会它们之间的细微差别，还要从相关的案例中结合不同的事实来分析和体会。

5.reckless：轻率的，不计后果的。Recklessness can be defined as acting with the awareness that one's conduct is creating a significant unjustified risk of harm，举例来说，某人在挤满了人的大街上开枪，就算是不计后果的行为。可以受到刑事惩罚的criminal reckless的前提是，行为人切实知晓自己不计后果的行为所能造成的伤害的危险，即criminal recklessness requires that the defendant actually be aware of the risk of harm。

6.negligent：疏忽的。Criminal negligence is seen as being somewhat lesser culpability （有罪性、 可责性）than recklessness. This is reserved for behavior that would otherwise be reckless, but the defendant is not subjectively aware of the significant unjustified risk of harm he is creating.只要对一个理性和谨慎的（reasonable and prudent）人而言，能够确认其行为的危险性，行为人没有避免该行为反而实施了该行为，就可以被认定是作出了疏忽的行为。Thus, negligence is better understood, not as defining a state of mind, but as setting a standard of conduct to which the defendant must adhere regardless of mind.因此，negligence的主观上的wrongful的程度要比reckless轻。如果the defendant fires a gun into a city street without looking whether was anyone there，他的行为就是criminal negligence；而the defendant fires a gun in the direction of a crowd of people acts recklessly。

三、重点法律知识分析

1.Homicide：就是指杀人，即the legal term for killing a man, whether lawfully or unlawfully。但是，杀人未必都是犯罪。Unlawful的杀人即为criminal homicide， 指的是prohibited and punishable by law的行为，自然构成犯罪。Lawful homicide也称做justifiable homicide，分为两种情况，一种是在正当防卫情形下致人死亡，即the killing of another in self-defense when faced with the danger of death or serious bodily injury，这种正当防卫下的homicide，因为是有正当理由的，所以也叫excusable homicide；还有一种是法律所允许的负有特定责任的人在履行责任时致人死亡，这种杀人是mandated or permitted by law，比如刽子手执行死刑，狱警在犯人逃跑时开枪将其击毙。

英美普通法和制定法把刑事杀人（criminal homicide）分为谋杀（murder）和非预谋杀人（manslaughter）。谋杀是指the killing of a human being with malice afterthought，谋杀强调的是杀人要有主观上的恶意——malice，即任何intent which the law deems wrongful，而且是预谋的恶意——malice afterthought。Model Penal Code的制定者们对恶意的概念怀有偏见，因为恶意的含义一直模糊不清。一般而言，预谋的恶意包括不正当的蓄意杀人——unjustified intent to kill，意欲造成严重的身体伤害——intent to cause serious bodily harm和出于对生命的轻视而鲁莽地造成死亡或严重的身体伤害——extremely reckless indifference to the value of human life and causing death or serious bodily harm，因此没有将恶意的概念吸收进Model Penal Code。但是，这并不妨碍恶意这一概念在普通法上的应用。按照上文所说的犯罪要件，有了malice afterthought就有了mens rea，预谋的恶意就是谋杀所具有的wrongful或者说guilty mind。Manslaughter，也叫一般杀人，即the unlawful killing a human being without malice afterthought。

美国刑法中有一个极具特色的规定，即各州刑法典通常会将谋杀分级，目的就是区别适用死刑的一级谋杀——first degree murder。比如，法典也许会将毒杀、遗弃致死等杀人行为归类为一级谋杀，而将其他所有谋杀定为二级谋杀。但是，Model Penal Code却没有将谋杀分级。类似地，对于非预谋杀人，也会有一级非预谋杀人和二级非预谋杀人的说法，其中一级非预谋杀人即为故意杀人——voluntary manslaughter，在普通法中是被告人在被触怒后的激情杀人——killing in heat of passion，即教材上所说的impulsive act。典型的例子就是丈夫亲眼看到妻子正在与人通奸，一怒之下杀掉了与妻子通奸的人。但是，如果被告人在被触怒后，经过一段时间完全可以冷静下来——cooling off period，然后再去杀人，就不是激情杀人了，而是有预谋的谋杀了。比如，丈夫在发现妻子与他人通奸后，经人劝说，暂时平息怒火，没有什么过激举动，但是再三思忖，还是要报复，于是在两三天后去杀掉了和妻子通奸的人，这就算在冷静期后的杀人，属于谋杀而不是非预谋的一般杀人。这两个例子的对比可以看出voluntary manslaughter和murder在mens rea方面的异同。的确，两者都有杀人的故意——intent，但是故意的程度却有极大的不同，谋杀的故意是蓄意的恶意，比如见财起意，而非预谋的故意杀人是受到刺激后的反应，虽有故意但是却谈不上恶意，因此可以看作是降级的谋杀。而二级非预谋的谋杀也叫过失杀人——involuntary manslaughter，主要是没有杀人的故意但是出于疏忽而导致的杀人。

Model Penal Code采用了与上述普通法理论不同分类方法，将杀人分为三类：谋杀、非预谋的一般杀人和疏忽杀人。需要指出的是，Model Penal Code里虽然没有引用普通法上的恶意（malice）的概念，但是在定义谋杀的时候，却引用了存在于美国大多数州的重罪谋杀（felony murder）的理论。所谓重罪谋杀，就是被告人在犯下重罪时造成任何人的死亡，不需要被告人有谋杀的意图，甚至无须是由被告人直接造成被害者的身亡。比如，被告人在抢劫银行时，与警察遭遇并展开枪战，其中一名路人被警察误伤致死，路人虽然是被警察枪击身亡的，但被告人会被定谋杀罪，因为抢劫银行是重罪，在此过程中造成的任何死亡被告人要负责任。Model Penal Code排除了重罪谋杀的说法，但是将被告犯下其中之列举的特定重罪视为被告有谋杀的恶意的证据，即课文引用的Model Penal Code中Section 210.2 （1）（b）的规定，如果因为对生命的极端轻视而杀人的行为即构成谋杀，而这些对生命的极端轻视的主观意图可以通过某些重罪行为，如robbery，rape等证明——presumed。

2.Battery：殴击罪，是普通法和制定法上的轻罪——misdemeanor。在某些情况下，受害人的同意可以作为一种抗辩。Assault和battery之间有比较密切的联系。Assault指的是企图实施武力伤害他人，而battery则指这种武力的实施，所以，“assault and battery”经常一起使用，指殴打、人身攻击等。

3.Kidnapping and False Imprisonment：无论是绑架——kidnapping，还是非法监禁——false imprisonment，都有一个要件：要把被害人关起来，限制其人身自由。这在课文中用了两个词，一个是confinement，动词形式是confine，一个是restrain，名次形式是restraint。这两个词的含义差不多，在Black's Law Dictionary的解释里，confinement就是指the act of imprisoning or restraining somebody；而restraint除了在监禁某人这方面与confinement同义外，还指限制某人的行为，比如可以说restraint on the freedom of speech。结合上文所讨论的willful，deliberate以及premeditated的含义的比较，我们可以体会到，英美普通法中有许多几乎是同义的法律词汇，这些词汇历经普通法几百年的发展，已经有了较为明确的含义，但是相互之间的区别并不是特别大。这是因为普通法来源于案例，而判例法是judge-made law，法官在写判决书——opinion的时候，有充分的自主权，不同的法官在定义和描述同一个行为的时候，完全可以采用相近的词汇来进行表述。为了更好地体会这些词汇之间细微的差别，仅仅翻看字典是不够的，还需要研究案例，看看在大同小异的事实中，哪些能够构成法官认定的willful，哪些则是deliberate。

4.Burglary：根据课文中对burglary所作的定义，the unlawful entry into a structure or building for the purpose of committing a felony once inside。 Burglary的elements有以下几个:（1）unlawful entry into；（2）structure or building ；（3）for the purpose of committing a felony therein。

Burglary，在普通法中指的是夜盗，即breaking and entering the dwelling of another in the nighttime with the intent to commit a felony therein。按照这种定义方法，burglary的elements是什么呢？显然，多了一个in the nighttime的要件，还有一个要件就是强调进入的场所是别人的——of another。此外，普通法上用的是dwelling——居所这个词，强调的是人们居住的地方，而课文中的定义，强调的是建筑物——building or structure，包含的范围比dwelling要大。其他的则与课文中所述的定义大同小异。总结起来，普通法上的burglary的elements就是以下几个：（1）break；（2）enter；（3）the dwelling；（4）of another；（5）in the nighttime；（6）with the intent to commit a felony therein。

为什么要把break和enter当做两个要件呢？break和enter不都是指达到了进入到别人的dwelling的目的吗？举一个例子就可以看出不同：Tom家在晚上大门紧锁，Jack撬门进去了，这就算是break；而Jim家晚上忘了锁门，大门敞开，Jack直接就进去了，这就算enter了。如果只有break这个要件，显然，Jack溜进Jim家的行为算不上break，就难以定罪了。因此，burglary这种夜盗虽然主要是指破门而入，但并不局限于此，只要是夜间进入别人家的房子图谋不轨，不一定非是恶劣的break，只要是enter，就可以构成夜盗。

以上说的是普通法上的夜盗，制定法上的burglary与其相比，在三个要件方面有所区别：第一，制定法上已经不用dwelling这一概念了，用的是building和structure，包括工厂车间、商店、办公场所以及一切建筑物，所以Model Penal Code里没有用dwelling，而用了building和structure，但是，也不是所有的建筑物都是，有一个前提条件：即进入的建筑物是有人使用（occupied）的，而不是废弃（abandoned）的；第二，in the nighttime这一个要件已经取消了，大白天进屋偷东西，也算是burglary，所以，burglary已经不是夜盗，而是“入室行窃”了；第三，with the intent to commit a felony这种在入室行窃时要有犯下重罪的意图的要件已经没有了，Model Penal Code里只是说with a purpose to commit a crime，显然，不仅仅包括了felony，还包括misdemeanor——轻罪，即只要有犯罪意图就行，不管是轻罪还是重罪；而有些州的刑法典里则规定主观意图应该是犯重偷窃罪或是轻偷窃罪或是任何的重罪。

制定法还把burglary分了级，真正意义上的夜间入室盗窃，算是二级重罪。同样，无论是在白天还是夜间的入室盗窃，只要犯罪嫌疑人在实施犯罪过程中有伤人的主观意图，无论是故意的——purposely,knowingly，还是轻率的、不顾后果的——reckless，都是二级重罪，而且，入室盗窃时如果携带了爆炸物或致命的武器，也算是二级重罪。除此之外，所有的burglary都是三级重罪。

四、案例解析

Schweinle v. Texas

915S.W.2d 17 （Tex. Crim. App. 1996）

本案所要解决的争议问题并不是在实体法上如何区分kidnapping和false imprisonment。纵观本案，核心问题就是被告人（在初审败诉后上诉到Texas Court of Appeal中即为appellant）在被指控犯下了较重的绑架罪的时候，如果拒不认罪，是否还可以申辩自己所犯的是较轻的非法监禁罪。被告人认为，根据本案的事实，他有权选择为自己辩护所犯的应该是较轻的非法监禁罪。被告人之所以这么说，是因为他认为，false imprisonment和kidnapping相比，是kidnapping的lesser included offense——被包含的（较重罪行中的）较轻罪行，即在实施kidnapping的过程中，会犯false imprisonment, 较轻的false imprisonment的实施可以看作是较重的kidnapping的构成要素，是实施kidnapping的必要条件。这里面其实包含了这样一个逻辑：绑架罪包含非法监禁罪，但是反过来不一定，有可能仅仅犯下了非法监禁而没有实施绑架。被告人认定自己被判绑架罪不对，称不能因为起诉的罪名是绑架，就只针对绑架罪进行判决，而不考虑是否犯的是非法监禁罪。被告的这种争辩，得克萨斯州初审法院和上诉法院都没有接受，得州最高法院会如何处理呢？

得州最高法院的判决中，在介绍完本案的基本事实后，就开门见山地指出，如何判定某一犯罪行为是否是lesser included offense，应该分两步走。

第一步，lesser included offense的前提是，lesser offense是较重的offense的构成要件，即在实施较重的offense的过程中，必然会先犯lesser offense，再加上其他行为，一起构成较重的offense，所以判决书里会说we must determine whether the offense constitutes a lesser included offense，体现到本案，就是首先要证明，要犯绑架罪，必然会犯false imprisonment，但是反过来不一定。

第二步，lesser included offense要有证据证明。证据要达到什么样的要求？只要证据充分到能够让陪审团合理地认定被告即使犯了罪，也犯的是较轻的罪行即可。而且，被告争辩自己犯的是lesser included offense的时候，并不需要烦琐的证据，不太多的证据（Anything more than a scintilla of evidence from any source）就足够被告提起这样的请求让法官和陪审团来决定。这实际上是说，只要能有证据表明被告可能会犯lesser offense，只要被告也这么向法院请求了，法院都会考虑这一请求，但是是否接受，就要看证据是否充分到能让陪审团采信了。从这一点，我们已经可以看出得州最高法院的态度与上诉法院有所不同，上诉法院基本上对被告的这个请求置之不理，至此已经看出本案可能会发回重审或是改判的一点端倪。

紧接着，判决书就直奔主题，一步一步地完成上述的two-pronged test。

第一，判决书指出，根据得州刑法典，所谓kidnapping就是有意识地abduct某人，而abduct的含义就是以限制某人自由为目的的拘禁——restrain某人，而且在abduct过程中的拘禁必须是：其一，把某人藏在一个别人找不到的地方；其二，在拘禁过程中使用了可能会致命的暴力或威胁使用这种暴力。判决书行文至此，对于什么是kidnapping，基本上都是同义词的相互替换，用abduct来解释kidnapping，然后再用restrain来解释abduct。那么，restrain又是什么呢？判决书给了一个明确的解释，未经某人同意限制其行动就是restrain，而且这种限制行动特指把某人从一个地方关到另一个地方。因为是得州的案子，所以判决书特别引用了得州刑法典作注脚来作进一步解释：只要实施限制的过程中伴有暴力、威胁或是欺骗，就算是未经同意。因此可以说，绑架的本质在于限制某人的自由，但不是所有的这种限制都构成绑架，只有伴以特定的限制自由的行为才是绑架，即所谓的绑架是两种特殊的限制自由的方式，一种就是使用暴力、威胁、欺骗的手段把某人关到一个没人知道的地方，第二种就是在这个过程中使用了可以致人死亡的暴力或是作出了这种威胁，即使没有达到限制自由的目的，也算是绑架。（A）secreting or holding him in a place where he is not likely to be found; or （B）using or threatening to use deadly force。这里A和B之间用的是or，因此才会说有两种表现形式。明确了什么是绑架，判决书接着写道：和绑架不同，非法监禁仅仅是指故意的restrain某人，只要是限制了人身自由就构成，而这种限制还没有达到要把人藏到别人找不到的地方或者是限制自由的时候使用了致命的暴力的程度。因此，判决书得出结论：非法监禁是绑架的lesser included offense——Kidnapping is accomplished by abduction, which includes restraint, but false imprisonment is committed by restraint only. Thus, false imprisonment is a lesser included offense of kidnapping and aggravated kidnapping。鉴于false imprisonment可以被看成是包含在kidnapping之内的罪名，必然要说明为什么这两者之间会是这种关系，因此不可避免地会涉及两个罪名的实体法上的区分，也就在这一部分，判决书才指出了如何认定两罪的实体法上的规定，这可以看作是对以后如何区分两罪的一个有约束力的先例。

第二，在解决了kidnapping和false imprisonment的包含关系以后，判决书接着要解决第二个问题——能否证明被告对受害人的confinement仅仅是非法监禁，并没有达到绑架的程度。而要证明这一点，就要有足够的证据来证明被告虽然限制了受害人的自由行动，但是既没有把其藏匿到一个难以发现的地方，也没有在实施监禁的过程中使用或是威胁使用暴力。但是证据要充分到什么程度才行呢？在这个问题上，法庭的态度还是很值得深思的。法庭认为，只要有证据证明被告没有实施构成较重的offense的一个因素，而不是全部，或是在对被告提供的证据有不同的理解的时候，只要能有一种理解可以让人相信他没有实施较重的offense，被告的证据就能够充分到让法庭相信，他仅仅是犯下了lesser included offense——this Court held that a lesser included offense may be raised if evidence either affirmatively refutes or negates an element establishing the greater offense, or the evidence on the issue is subject to two different interpretations, and one of the interpretations negates or rebuts an element of the greater。所以，当对证据的理解可以证明被告没有把受害人关到一个别人找不到的地方的时候，就可以证明被告犯的不是绑架罪。

但是，实体法上的问题解释清楚了仅仅是问题的开始，关键还是要看程序上是否给被告一个判非法监禁的机会。得州最高法院指出，被告在辩护的时候，会对指控的罪行拒不认罪，但在审理过程中，如果被告承认犯罪，但是承认的不是指控的罪名，而是包含在指控的罪名之内的比这个罪名轻的另一个罪名，这时法庭应该怎么办？上诉法院的态度很简单，既然指控的是重罪，对被告的审判都是围绕着是否犯下重罪而进行的，被告面临的是二选一的境遇，要么被判无罪，要么就被判重罪，没有任何折中的机会。得州最高法院指出，上诉法院这种绝对的做法是错误的，完全理解错了先例——Bignall一案所确立的原则，即被告即使否认犯下重罪，也不能立即剥夺被告申辩自己如果被定罪应该被定lesser included offense的权利——the defendant's denial of committing any offense does not automatically foreclose submission of a lesser included offense。对比得州最高法院和上诉法院的不同立场，可以看出一个是要从轻，一个是要从严。得州最高法院的立场其实给了被告两次机会：第一次，在面临指控重罪的时候，可以拒不认罪；第二次，如果不能辩称自己无罪成立，还可以申辩自己犯的是包含在指控的罪名之中的另一个较轻的其他罪名。因此，得州最高法院的态度很明了，既然判决书的前半部分已经分析了false imprisonment就是被告受控的kidnapping所包含的轻罪，被告就有权拒绝承认犯了kidnapping，即使要定罪也要定false imprisonment。接下来，判决书结合事实，指出本案完全可以让陪审团合理地认定被告犯的是非法监禁罪，而不是像上诉法院认为的那样，证据只能证明被告犯的是绑架，而不能证明犯的是非法监禁。

最后，得州最高法院的判决也是值得玩味的，we reverse the judgment of the Court of Appeals and remand the cause to that court to conduct a harm analysis。得州最高法院推翻了上诉法院的判决，这是不是说被告有罪的判决就要被推翻了？不是，被告上诉到上诉法院不是辩称自己无罪，而是认为初审法院在定罪的时候没有给自己定较轻的非法监禁罪，被告实际上承认自己有罪，只是请求上诉法院能够改判轻罪或是作出改判轻罪的指示让初审法院重审。但是，上诉法院拒绝了被告的请求，维持了原判。得州最高法院处理的不是被告有罪或无罪的问题，而是是否应该给被告一个请求可以判lesser included offense的权利的问题。上诉法院没有给被告这样一个机会，得州最高法院推翻的就是上诉法院的这个立场，赋予了被告这样一个机会。

既然得州最高法院已经明确说要改判，为什么不直接改判被告非法监禁成立？把初审法院的判决改过来就行了，为何还要发回上诉法院呢？表面看起来，得州最高法院这样做似乎有些多余，但是这种做法体现了一种审慎的智慧。职责上，得州最高法院主要负责法律审，事实问题是初审法院和陪审团的职责范围。因此，我们回过头来看得州最高法院在判决书里的行文，可以看出其行文谨慎，对于所有事实的分析都没有说“最高法院认为”，而只是说a rational jury could have believed，体现了最高法院的一种克制，即不会越权去管无权管辖的事情。所以，得州最高法院很谨慎地判决道：虽然我们认为应该给被告一个是判定轻罪的机会，但是我们只是说给他一个这样的机会，定还是不定，我们不做结论，让上诉法院去裁量基于本案的事实，不给被告这样的机会是不是对被告不利，即让上诉法院conduct a harm analysis。但是，得州最高法院的这种克制并没有影响其在核心问题上不可争辩的权威，判决书虽然写得客气，但态度明确，借a rational jury之口亮明了自己的态度，而且还明确指出上诉法院不考虑被告请求判轻罪的态度不对。这样，上诉法院在这样的判决面前就只能改变自己不让被告作轻罪辩护的态度，指出不给被告这样的机会对被告是有害的。上诉法院会因此而改判非法监禁罪吗？不会，上诉法院会再把案子发还给初审法院，让初审法院根据最高法院的指示，重新设立一个陪审团，判决被告监禁罪成立。因为如何根据事实定罪是陪审团和初审法院的事情，上诉法院按照最高法院的指示，责令初审法院修正程序上的不足，具体的行为还要初审法院来做。从过程上说，最高法院的判决下来以后，还要再走几个程序，是挺麻烦的，但是这体现了最高法院的智慧。最高法院只会在自己的职权范围内发号施令，绝对不会越俎代庖。最高法院虽然不用自己直接改判，但是有理有据地告诉上诉法院该怎么做，上诉法院和初审法院也只能照章办理，不但维护了自己的权威，还不会因为插手下级法院的职责而给自己带来不必要的麻烦。因此，我们如果留意，会看到很多案子里的最高法院，无论是联邦的还是州的，判决结果都是reverse and remand。


Section 5 Defenses to Criminal Charges

第五节 刑事控诉的抗辩

一、基础词汇释义

defense：抗辩。解释说明原告的诉求不能胜诉的原因。

二、重点词汇详解

1.plea：答辩。An accused person's formal response of “guilty” or “not guilty” or “no contest” to a criminal charge，即在刑事诉讼中，被告人对所受犯罪指控所作的正式回答，被告人可以作出“认罪”、“不认罪”或是“不愿争辩”的答辩。

2.diminished capacity: 即diminished capacity doctrine，减轻责任能力原则，是指an impaired mental condition，即short of insanity——神智不正常，如果被告在案发时处于这种精神状态，虽然不至于全部免除刑事责任，但是确实因精神创伤、脑部疾病导致脑力减弱、不具备为实施被控罪行所必需的精神状态或故意时，定罪量刑应适用减轻责任能力原则。

3.duress：强迫，胁迫。是指a threat of harm made to compel a person to do something against his or her will or judgment，即某人以迫使他们违背自由意志从而为或不为某行为的非法威胁（threat）或是强制（coercion）。严格意义上的胁迫是指以身体伤害、打击或是非法拘禁——confinement等方式迫使他人为某一行为。以杀害、遭受身体伤害或非法拘禁相威胁而迫使他人为一行为是威胁——menace，而且胁迫还包括针对配偶、父母或子女的打击或拘禁。


SECTION Ⅱ: JUVENILE LAW

Ⅱ. 青少年犯罪法

Section 6 Introduction to Juvenile Law

第六节 青少年犯罪法导论

一、基础词汇释义

juvenile delinquent：未成年人犯罪。法律规定的未成年人违反刑法的行为。

二、重点法律知识分析

Juvenile Law：在处理青少年犯罪时，所采取的理念与普通的成年人犯罪截然不同。如果说国家制裁成年人犯罪，按照课文中所述的目的是prevent social undesirable or unacceptable behavior，国家对待青少年犯罪的态度则是acts in the best interests of the child。未成年人即使犯了罪，但是亡羊补牢，为时未晚，依然有希望对他们进行改造，重新融入社会——rehabilitation。由此可见，针对未成年人犯罪的规定不是要惩罚他们，而是要挽救他们。

未成年人犯罪的核心在于年龄问题。首先，成年的年龄标准是多少；其次，可以受到刑事处罚的年龄是多少，即是否所有的未成年人在犯罪后都不需要受到惩处，还是在达到一定的年龄后，即使未达到成年的年龄，依然会受到刑事处罚。在当今美国，许多州都规定，10周岁以上的未成年人都可以受到刑事处罚。而在美国独立之前，14周岁以上的人即可被处以死刑。美国历史上最年轻的死刑犯是1927年在佛罗里达州被处死年仅13岁的少年犯。总体而言，未成年人是否应受刑事处罚，取决于其犯罪的性质和年龄之间的衡量。对于某些特定犯罪，未成年人要接受和成年人同样的处罚。美国国会1994年通过了《综合反犯罪法案》（Omnibus Anti-crime Bill），其中规定，13周岁以上的人犯下谋杀、强奸和抢劫之罪，就被当做成年人对待，需要接受和成年人一样的刑事惩罚。唯一的例外是美国联邦最高法院在Thompson v. Oklahoma （487 U.S. 815, 1988）一案中指出，16周岁以下的未成年人不适用死刑。


Section 7 The Juvenile Court

第七节 青少年法庭

重点法律知识分析

The Juvenile Court：虽然在理论上，青少年犯罪的规定是出于保护和救治未成年人，但是，从上文的分析也可以看出，在实践中还是采取了强硬的“get tough”的方针。更值得一提的是，对未成年人进行保护的理论反而导致了未成年人在刑事诉讼中没有享有和成年人一样的due process的保护。既然要保护未成年人，一旦未成年人犯了罪，在审理过程中他们本应该享有比成年人更为严格的程序上的保护，但是恰恰相反，青少年犯罪的理论认为，国家对待未成年人犯罪，就如同家长对待自己的孩子，不是要去惩罚孩子，而是为了孩子好，让他们改正错误重新回归社会。正是由于国家的这种善意的不同于惩罚成年人犯罪的强硬态度，所以青少年犯罪的理论认为，对未成年人的审判是in the interests of the child，就没有必要给予未成年人程序上的权利。比如，青少年犯罪不适用陪审团，未成年人可以自证其罪——self incrimination，未成年人请不起律师也不需要指定律师为其辩护，甚至对某些对成年人犯罪而言是非法的搜查在未成年人犯罪中也是可以接受的。更为重要的是，某些证据规则似乎也对未成年人不利，比如，青少年犯罪的证据标准一直用的是民事法上的优势证据——preponderance of the evidence，而不是更为严格的定罪的排除合理怀疑——beyond reasonable doubt。直到1970年在In re Winship （397 U.S. 358, 1970）一案中，美国联邦最高法院才作出裁决：青少年法庭在审理未成年人案件时也要适用排除合理怀疑的证据标准。


Section 8 Prosecution of Juvenile Offenders

第八节 青少年犯罪的起诉

一、重点词汇详解

1.detention hearing：拘留听审。在青少年犯罪中是指a hearing held by a juvenile court to determine whether a juvenile accused of delinquent conduct should be detained, continued in confinement or released pending an adjudicatory hearing，即青少年法庭为了决定被控犯罪的未成年人在案件审理期间是否应被拘留、继续关押或是予以释放。此外，detention hearing还有收容保护听审的意思，这种听审是在法庭为了确定父母是否有疏忽、虐待或犯罪行为的听审之前，决定是否应将未成年子女从父母身边带走以给予充分保护而举行的。

2.arraignment：传讯：是指the initial step in a criminal prosecution whereby the defendant is brought before the court to hear the charges and to enter a plea，即在刑事诉讼中，将被告人传唤到庭，向其宣读起诉书的内容并由被告就起诉书所指控的罪行作出答辩。传讯必须公开进行，答辩前必须将起诉书文本一份交给被告，法庭对被告的答辩应该记录在案。

3.jurisdictional hearing:裁决性听审。一般都称作adjudicatory 或是adjudication hearing。在青少年犯罪案件中，指a hearing at which the court hears evidence of the charges and makes a finding of whether the charges are true or not true，即法庭为了确定某一未成年人的行为是否构成犯罪而举行的听审。

4.dispositional hearing：处置庭审，也称作disposition hearing。在青少年犯罪中，after an adjudication hearing, a hearing at which the court determines what sanctions, if any, will be imposed on the juvenile，即对那些经过裁决性听审被定罪的青少年犯罪人，为确定最为适当的关押或是矫治措施而举行的听审。At a disposition hearing, the court balances the best interests of the child against the need to sanction the child for his or her actions.

二、案例解析

In re Gault

387U.S. 1 （1967）

正如上文所述，未成年人案件的审理在程序上是受到“特殊待遇”的。和成年人相比，未成年人显然处于劣势，理应给未成年人更多的照顾和关怀。在法庭审理未成年人案件时，程序上似乎也应该给他们更高的保护，最起码不能比成年人差。但是情况恰恰相反，未成年人受到的特殊待遇是负面的，许多成年人享有的权利，未成年人反而不能享有。这种情况直到本案审结后才宣告改变。

本案的核心问题是应不应该给未成年的被告人以宪法正当程序（due process）所赋予的权利。对于这个问题，美国联邦最高法院首先申明了一个基调，而且是老调重弹，把在本案前一年审理的Kent一案中阐明的原则再次拿出来为本案做注脚。联邦最高法院指出，Kent一案中已经写得很清楚了，法院审判行为的核心是要做到程序正当，当事人要得到公正的对待，即使在审判中当事人放弃了某些程序上的权利，正当和公正的核心原则是不变的——the waiver hearing must measure up to the essentials of due process and fair treatment。基于此点，在未成年人案件的法庭审理阶段——the adjudicatory stage of the juvenile process，如果最终的结果可能是判决监禁被告，不让被告享有宪法正当程序条款所赋予的权利，显然有悖宪法初衷的错误做法——When proceedings may result in incarceration in an institution of confinement, “it would be extraordinary if our Constitution did not require the procedural regularity and exercise of care implied in the phrase ‘due process’”.

把自己的观点亮出以后，联邦最高法院就针对本案所涉及的Due Process条款所赋予被告的权利逐个地分析了一遍。

第一，法庭在审理未成年人的案件前，必须提前书面告知未成年被告和其父母法庭所要审理的事由是什么，而且这种书面告知必须是充分的，这样被告才能做好为自己辩护的准备。

第二，法庭必须告知未成年被告和其父母，他们有权聘请律师为被告辩护，如果负担不起律师的费用，必须由法庭指定一个辩护律师。

第三，宪法上所规定的不得自证其罪的权利也适用于未成年被告。在这一点上联邦最高法院着墨最多。美国宪法第5条修正案写到 no person shall be compelled in any criminal case to be a witness against himself。这里面有两个要件：第一，某人不能被迫作出对自己不利的证据，自愿作出的法庭可以采信；第二，这种限制是在刑事案件里才有效。因此，在本案中联邦最高法院首先指出，对于未成年人而言，下述情况也算是达到了compelled的标准，除非有毫不含糊的证据表明未成年人确实知道自己即使保持沉默也不会受到惩罚，其他情况下未成年人自己认罪（admission）就不能作为对其不利的证据。紧接着，联邦最高法院指出，青少年法庭审理的是未成年犯罪——juvenile delinquency，鉴于对这种delinquency的处罚程度都达到可以监禁被告的程度，这也就足够达到criminal的程度。综合上述两点，宪法第5条修正案所规定的不得自证其罪的规定适用于未成年人。自证其罪是要排除强迫被告作出的对自己不利的证据，被告出于自愿（voluntariness）作出的证据在庭审时法庭可以采信。联邦最高法院指出，在这个问题上要特别小心谨慎——require special caution。如果未成年被告自愿放弃不得自证其罪的权利，在原则上可以接受，但是在具体操作上需要与对成年人的处理方式有所不同——there may well be some differences in technique，but not in principle。具体地说就是要结合未成年人的年龄、父母是否在场以及父母的行为能力，来决定是否采信未成年人主动供认的证据。

第四，如果未成年被告不认罪，他在法庭审理的时候可以和证人质证，进行交叉讯问。

总而言之，在本案以后，未成年人在青少年法庭接受审判时，可以享有和成年人一样的正当程序方面的保护了。

此外，本案中还有一个术语值得我们注意，那就是self-incrimination——自证其罪，即在庭审中或是在庭审前通过陈述等表明自己与某一犯罪有关或使自己受到刑事指控的行为。美国宪法第5条修正案与许多州的宪法和法律都禁止政府强迫某人成为对自己不利的证人或提供对自己不利的证据。指控犯罪是政府的职责并承担证明责任，被告人有权不被强迫协助政府证明自己有罪。


第十章　宪法（Constitutional Law）

Section 1 Introduction

第一节 导论

一、基础词汇释义

Supremacy Clause：至上条款。宪法中规定宪法为美国效力最高的法律的条款。

二、英语技能提高要点提示

1.the area known as constitutional law extends beyond the four corners of the document itself：这句话表达的意思其实很好理解，但是，扪心自问，我们自己很难写出这么形象的英文。怎么办？方法很简单，把这句话背下来，以后肯定会用得着。用的时候，只要换几个词语，保持句子大框架不变，就会提高自己写的英文的质量，比如，我们可以把constitutional law根据需要换成其他一个名词，例如policy，就是很好的一句话。对于这一句话来讲，换一两个词是一种很省力的方法，但是从学习英语的角度看，这个方法是一个笨办法，因为要多看多记，才能在写得时候省力。然而，这也是一个很有效的方法，毕竟英语是别人的语言，要变成自己的语言，模仿是一条不是捷径的捷径。

2.landmark：看到了landmark这个词，不仅仅要体会到其所含有的某事非常重要的意思，还要体会出它有转折点（turning point）的意味。Marbury v. Madison这个案子在美国宪法史中不就是一个转折点吗？在该案之前，释宪权的归属未有定论，在此之后，法院掌握了释宪的司法审查权。

不仅要理解，还要学会活用，其中一个有效的方法就是把同义词找出来，不仅可以加深理解，也可以在今后的写作中多几个备选的词。和landmark一样经常出现在英文里的表示转折点的另一个词就是milestone，加上最为通俗的turning point，就有三个同义词可以让我们选择来表达同一意思，在写作的时候就不会显得单调了。

三、重点法律知识分析

Constitution of U.S.：美国宪法序言开篇即说，We the People of the United States, in order to form a more perfect Union…但是，美国在建立一个perfect union的道路上曾经吃过苦头。如上文所述，美国采取的是联邦和州分权的federalism，各州享有较大的自主权。问题因此接踵而至。联邦享有的宪法权力除了一部分是州禁止享有的，对于其他归联邦管辖的事务，州在理论上也享有权力。因此，一旦出现对同一事项联邦法与州法都有规定的时候，它们之间的效力谁高谁低是一个重大问题。举例来说，联邦有邮政权，并不排除州也可以在州内制定有关邮政的立法。这时，一旦州的立法和联邦法发生冲突怎么办？美国对这个问题的严重性有过切肤之痛，在建国之初未制定联邦宪法时，仅靠“邦联条例将各州松散的联合在一起”，曾经发生过美国各州对其反对的联邦法和国际条约不予理会的严重问题。对此，美国制宪者们认识到：要想美国成为一个国家，就要有一个能够超越各州分歧的全国政府，这一点体现在联邦法和州法的关系上，就是联邦宪法第6条所规定的“Supremacy Clause”：This Constitution, and the laws of the United States which shall be made in pursuance thereof; and all treaties made, or which shall be made, under the authority of the United States, shall be the supreme law of the land。从这一条中，我们可以看出，既然联邦法效力最高，只要是联邦的立法，无论是宪法，还是由联邦制定的依宪法制定的其他法律——laws of United States，包括美国签署的国际条约，其效力都高于州立法。仅有这一句话还不够，第6条为了进一步明确联邦法和州法之间的地位高低，还特意指出所有州的法官在断案的时候都要谨记，即使州的法律与联邦法相抵触，法官也必须要遵守联邦法，and the judges in every State shall be bound thereby, any thing in the Constitution or laws of any State to the contrary notwithstanding。

我们再把美国联邦宪法的序言完整的呈现给大家，

We the People of the United States, in order to form a more perfect Union, establish justice, insure domestic tranquility, provide for the common defense, promote the general welfare, and secure the blessings of liberty to ourselves and our posterity, do ordain and establish this Constitution for the United States of America.

这段话里没有什么不好理解的词语，tranquility（宁静的意思，此处可以看作是peace）和posterity（子孙，后裔，此处可以看作是descendant）算是相对生僻的big word，毕竟是一国之根本大法，在序言里用这些文雅的用语是再正常不过了。但是，如果我们仔细品味这段话里的遣词造句，还是能够琢磨出些门道。

第一，common defense和general welfare。这里，都是强调一个普遍享有的意思，但是有些许不同，common，是指shared by everyone，而general则是指shared by or affecting most people。显然，common的普遍性要高于general。与welfare相比，defense是更为基本的需求，所以是common defense。

第二，provide for the common defense, promote the general welfare和 secure the blessings of liberty。对于defense，合众国的义务是provide for，即give people the things they need，强调了defense的必不可少；对于welfare，则需要promote，即contribute to the progress or growth of the welfare，潜台词是合众国的成立会让人们过的比以前（无论是独立以前还是独立后的邦联时期）更好；而对于liberty，则是secure，指guard from danger or risk of loss，显然自由不是联邦赋予人民的，而是人民天然享有的天赋权利——blessings，联邦只是保卫人民的这种与生俱来的权利不会被夺走。如果把这几个词组重新搭配，比如说secure welfare，意思就没有序言里的用法含义深刻。

第三，关于welfare。对welfare我们一般都不假思索地翻译为“福利”，比如welfare state，指国家为社会提供广泛的保障。但welfare一词的本义是指health, happiness, and good fortune; well-being。所以，welfare最根本的意思是“幸福”，这种幸福的含义在美国宪法的序言里体现得更为贴切。

第四，liberty和freedom。序言里提到自由用的是liberty一词，而在课文中介绍宪法所规定的个人权利和自由时，用的是personal rights and freedoms。Liberty 和freedom有什么区别吗？

根据Black's Law Dictionary的解释，freedom的含义很简单，就是the state of being free，算是一种纯粹的自由状态。而liberty的含义相对复杂，是指freedom from arbitrary or undue external restraint, esp., by a government。从这里我们可以看到，liberty实际上指出人们的自由是有限制的，如果这种限制不是专断的（arbitrary）和不恰当的（undue），government即使对个人的freedom作了限制，个人依然算是享有liberty。因此，freedom带有一种强烈的正面意义，指宽泛而无所不包的那种自由状态。而liberty算是一种“消极”的自由，享有liberty的前提就是要承认合乎正义的法定的某些限制。并且，liberty一词还有强烈的感情色彩强调，the word liberty has become a symbol around which have clung some of the most generous human emotions。Black's Law Dictionary还进一步指出，liberty denotes not merely freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, to establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men。从这段话里我们也可以看出，liberty所指的不受限制的范围也相当大，但是一个free man不是想要什么都可以，只有recognized at common law，而且是essential的privilege，才算是liberty。宪法在序言中用了liberty，说明宪法尽管要secure人们的自由，但不是保护人们不受限制想要什么就要什么的完全的free，而是为了一个orderly的社会，就要有法律对个人的适当限制，在此基础上建筑人们的privilege，这种有法律限制的freedom就是liberty。[1]


我们还发现，课文中的personal rights and freedoms的用法中，freedom用了复数，显然，自由这种抽象的含义是难以用数形式来描述的。此外，freedom根据Black's Law Dictionary的解释，还有a political right的含义，这样的意思放在这里才算贴切。

一点感悟：

从上文分析中，我们看到，即使是几个简单的词汇，如果深入分析的话，含义也不简单。因此，在阅读英文的时候，要养成一个read between the lines的习惯，好好体会每一个词，每一句话里面的含义。为了更好地体会英文原文的含义，建议还要学会活用英英字典。比如，上文所说的common和general的细微区别，仅仅看英汉字典的翻译是难以体会的，因为基本上common和general都翻译成普遍的，普通的，中文翻译过来的意思难以表达某些细小的差别。



注释

[1]在美国宪法条文里，freedom用在了言论自由——freedom of speech的表述中：Congress shall make no law…abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble，freedom和right并列用，强调的是freedom中political right的含义。


Section 2 Constitutional Principles of U.S. Government

第二节 美国政府的宪法原则

一、基础词汇释义

1.separation of powers：三权分立。宪法中的原则，政府权力的三个部分（立法权、司法权、行政权）相互分离并区别开。

2.checks and balances：权力制衡。宪法原则，即分别行使的三项权力互相制约。

3.judicial review：司法审查。法院审查制定法并判断其是否符合宪法的权力。

4.writ of mandate：委任状。法院发给行政机关或是下级法院，命令他们进行或禁止某些行为的文件。

二、重点法律知识分析

1.Separation of Powers/ Checks and Balances：美国联邦政府立法、行政和司法部门间的separation of powers和checks and balances是美国制宪者的刻意安排，源于孟德斯鸠和洛克的权力分立思想。然而，美国体制下的权力分立和相互制衡，比较接近于联邦政府的三个部门共同分享权力，而不是孟德斯鸠和洛克所指的三个部门拥有各自的权力。因此，美国宪法的体系其实是一种权力的平衡，通过分权达到相互的制约。

但仅从宪法条文上看，权力制衡似乎只体现在立法权和行政权之间。立法权属于国会，但是国会的立法权也不是完全不受限制，总统对国会通过的法律可以行使否决权——veto。总统虽然有行政权，但是总统任命部长、联邦最高法院首席大法官和缔结国际条约，必须得到国会参议院2/3参议员的同意；总统虽然可以否决国会通过的法案，但是如果国会两院各经2/3议员再次通过，即可推翻总统的否决，法案当然生效，而且总统如有违法失职行为，国会可以进行弹劾。司法权在和立法和行政两权的制衡中明显处于下风，基本谈不上对它们的制约，反倒是受制于人，联邦最高法院的首席大法官是总统任命的、国会参议院批准的。因此，美国建国之初，汉密尔顿就说联邦最高法院 “既无钱又无剑”。当年，联邦最高法院的第一任首席大法官杰伊因无所事事宁肯辞职到国外当大使。1800年，亚当斯也曾希望杰伊再度出山，但杰伊拒绝了这个“鸡肋”，亚当斯不得已才提名马歇尔出任首席大法官。（事实上，杰伊也并非等闲人物，作为《联邦党人文集》的三名作者之一，1800年联邦党人的总统候选人之一，他在美国政治法律思想史中的地位和在美国宪法创制过程中的作用甚至超过了马歇尔。）在此背景下，联邦最高法院自己争取到了制衡立法权和行政权的最为重要的权力——Marbury v. Madison（马伯里诉麦迪逊）一案所确立的司法审查权，即法院掌握宪法的解释权，对于国会立法和政府的行政行为，法院可以宣布它们因为违宪而无效。随着司法审查权掌握在法院手中，美国式的权力分立和制衡体系才算最终完善。因此，我们不难理解课文中为何用landmark这个词来形容Marbury v. Madison一案的重要性了。

2.The Power of Judicial Review：美国的司法审查，也即违宪审查，是联邦和各州的司法机关均享有的权力。联邦最高法院对国会和各州立法均行使违宪审查权，并对各州法院的立法拥有实际上的统一审查权。在美国，联邦最高法院无权脱离具体案件对法律进行抽象审查，只能就个案引起的法律问题进行审查。其违宪审查判决只对案件当事人发生法律违宪不予适用的效力，在性质上，它是一种确认并宣布法律因违宪无效而非撤销法律的确认判决。当然，基于司法传统上遵循先例的原则以及联邦最高法院违宪审查在公共政策形成方面的积极作用，美国违宪审查判决实际上具有显著的普遍性。

就具体职责而言，联邦最高法院作为解释宪法的最高权威，它的裁决是最终的决定，其他政府部门（立法机关和行政机关）都无法改变它的判决。当然，也存在着改变联邦最高法院判决的合法途径，即以宪法修正案的形式来推翻联邦最高法院的判决，但非常艰难。由于一项宪法修正案的通过需要极为烦琐的程序，在美国二百多年的历史上，总共只出现过4次。[1]


随着历史的发展，美国法院所享有的司法审查权覆盖了下列范围：第一，联邦法院是联邦政府其他部门的行为——国会以及总统及其下属的行为的合宪性的最终裁定者；第二，联邦最高法院是各州立法机关以及州长及其下属的行为的合宪性的最终裁定者；第三，联邦最高法院有权审查州法院的刑事与民事程序法规，确定这些程序法规是否符合联邦宪法的要求。其实，各州和联邦法院都可以对法律是否违反州或是联邦宪法作出审查，只是联邦最高法院是最终的裁决者，而且审查的不仅仅是法律，还包括行政法令。

而法院在行使违宪审查权的时候，也受到了如下原则的限制：

第一，“政治问题不审查原则”，是指那些应由立法、行政部门处理的问题，法院一般不予受理。自“马伯里诉麦迪逊案”确立“政治问题不审查原则”以来，法院传统上对涉及政治问题案件之司法审查，作了严谨的自我限制，从而避免卷入政治漩涡。这是联邦最高法院高超的政治智慧和法律理性的体现。但对于什么是政治问题，尽管美国联邦最高法院所作判例归纳出“政治问题界定原则”，但无法对“政治问题”作详尽界定，这就迫使法官们努力区分“具有高度政治性行为”，并尽可能远离政治是非。比如，军事和外交问题，某一战争的合宪性问题，都不是法院可以审查的。

第二，“不告不理原则”，是指法院不能主动对行为是否合宪进行审查，只能当案件进入司法程序时才可以被动地进行审查，而且必须是在争讼案件的争议问题与宪法权利有相当关系时，才可以实施司法审查，作出其是否有效的判决。此外，法院通过诉讼案件行使司法审查权时，即使对违反宪法的法令或行政行为，可以消极地作为违宪的判决而排斥其适用，但对这些法令或行政行为的宪法合宪性问题，则不积极地提出“深入的批评或劝告意见”。

第三，“法律之合宪性推定原则”，是指法院在实施司法审查权能时，原则上应推定所审查的法律为合宪。法律被推定违宪者，应以明显地违宪为限。

三、案例解析

Marbury v. Madison

5 U.S. 137 （1803）

提起美国的违宪审查，就不得不提Marbury v. Madison一案，该案是美国宪政史上一个标志性案件。[2]
 教材只是截取了判决书的一部分，为了更好地理解本案，我们首先简单介绍一下这个案子，这将帮助我们从历史的角度理解为什么美国会出现这种司法审查制度。

Marbury v. Madison一案发生于1803年，正处于联邦党与共和党激烈争权的年代。在1801年的总统大选中，面临将要同时失去总统职位和国会控制权窘境的联邦党人，不得已由即将离任的联邦党人亚当斯总统任命马歇尔出任联邦最高法院首席大法官。1801年1月27日，参议院同意这一任命后，马歇尔于2月4日正式到职赴任。但是，此时的马歇尔并未辞去国务卿职务，只是任职不领薪，直到1801年3月3日亚当斯总统任期届满。为了守住法院这最后的阵地，联邦党人乘着总统及国会任期终了前，由亚当斯任命华盛顿郡23名以及亚历山大郡19名治安法官。这些法官的任命在3月3日午夜以前经参议院同意、总统签署、马歇尔国务卿盖印后生效。这些法官中，有些人的任命状在3月3日晚上已由马歇尔的兄弟詹姆士送达，还有一些人的任命状仓促之间未及发出。

而新上任的总统共和党人杰斐逊对联邦党人匆忙占领尽可能多职位的行为恼羞成怒，在得知有17份治安法官的任命状来不及送达后，便立即指令新国务卿麦迪逊拒绝发送任命状。与此同时，共和党人控制的新国会也立即引入法案，并于1802年3月8日成功地废除了《巡回法院法案》，但没有撤销有关治安法官的《哥伦比亚特区组织法》。

由于麦迪逊拒发任命状，未接到任命状的被任命为华盛顿郡的治安法官马伯里便以1789年的《法官法》（《Judiciary Act of 1789》）第13条的规定，即联邦最高法院有权对合众国公职人员发布职务执行令状为依据向联邦最高法院提起诉讼，要求联邦最高法院判决新总统杰斐逊及国务卿麦迪逊交出任命状。

Small quiz：

Judiciary Act of 1789应该如何翻译才能最好地体现出英文的原意？Judiciary同根的词都有哪些？

马歇尔大法官所面临的局面非常微妙,也非常棘手。正如上文所述，联邦最高法院的权威很有限，根本无力强迫政府和国会服从其判决。这样一来，不仅判决毫无用处，更重要的是会让马歇尔个人的和联邦最高法院的权威都会进一步降低。但如果为避免这一尴尬而拒绝审理这些案件，则意味着马歇尔以及马歇尔所属的联邦党人在共和党人面前认输，而联邦最高法院最后的一丝威严也将丧失殆尽。因此，马歇尔面临的是一个骑虎难下的境地。

最终，马歇尔选择了受理此案。马歇尔指出，马伯里所依据的是1789年的《法官法》第13条，该条规定联邦最高法院对这类问题有初审管辖权，可以向麦迪逊发出训令；但是，依据美国宪法第3条，马伯里的案件不属于宪法规定的联邦最高法院一审管辖之内，1789年的《法官法》实际上扩大了联邦最高法院的管辖权。因此，《宪法》和《法官法》在这一问题上的规定相互冲突。当宪法和其他法律有冲突时，马歇尔指出，其他法律必须服从宪法，因为宪法是最高的法律，不允许国会以一般立法来改变其内容。因此，尽管马伯里享有权利，尽管麦迪逊不送达委任状侵犯了马伯里的权利，尽管马伯里应当得到法律救济，但是，联邦最高法院对此问题没有管辖权。马歇尔巧妙地利用了一个法律技术问题在判决中否决了马伯里的诉求，也就避免了与杰斐逊的正面冲突。

单从这一个案子看，马歇尔否决了马伯里的诉求，似乎在和共和党人的较量中没有占到优势，但是，指出杰斐逊拒发委任状违法毕竟在政治上打击了对手。而如果站在联邦最高法院的角度上看，这个判决让马歇尔所代表的看最高法院大获全胜，因为这一判决赋予了法院司法审查的权力。马歇尔在此案中的政治和法律智慧还体现在尽管本案创立了审查国会立法的先例，但就这一判决本身来说是限制了而不是扩大了看最高法院的管辖权。所有这一切都意味着，这个判决在政治上更为容易为行政和立法部门接受。而一旦接受了这样一个原则，即联邦最高法院有权解释宪法并判断国会立法和执行机关的法令是否合宪，这就成为一个必须遵守的先例。不论杰斐逊是否清醒地意识到了这一点，事实是，他就这样看着马歇尔把一个极为重要的然而宪法上并无明文规定的权力抢到手中。因此这个判决大大提高了联邦最高法院的威信，初步形成了三权分立和制约平衡的格局，对此后美国政制的定型具有极其深远的影响。

上文介绍了本案的基本情况，下面分析一下马歇尔法官是如何论证与宪法相抵触的法律是无效的。

马歇尔法官深知自己将要论证的问题的复杂性和敏感性，所以，为了给自己的判决增添无可辩驳的权威性，他一上来就把这一问题及其如何解决上升到有关国家组成的至高高度。马歇尔这样做表面看来是在说明这个问题的严重性，但是还有一个潜台词：这么至高的问题都由法院来最终定夺，法院的权威自然也是至高的。

马歇尔法官首先指出，一部与宪法相抵触的法律是否可以成为国家的法律，绝对不是一件小事——The question, whether an act, repugnant to the constitution, can become the law of the land, is a question deeply interesting to the United States。紧接着，马歇尔法官从美国的政府结构入手，来分析这个问题。马歇尔法官指出，美国政府的建立来源于人民，而人民的权力是最高的，正是由于这种至高性，才不能反复行使这种权力，一旦人民建立了政府，就应该是要永久建立的一个政府——That the people have an original right to establish, for their future government…And as the authority, from which they proceed, is supreme, and can seldom act, they are designed to be permanent。马歇尔这么分析，已经在表明有一些基本的原则是permanent的，正是由于这种特性，所以是不能违反的，剩下的就是要说明哪些基本原则是不能违反的了。

然后，马歇尔法官指出，人民的original和supreme的权力所建立的政府，要把权力分别赋予不同的政府部门——departments，而核心的一句话则是：This original and supreme … may …establish certain limits not to be transcended by those departments，即这些政府部门要有不能逾越的某些限制，这种基本的原则是不能违反的。显然，作为government一部分的立法机关的权力是限定的和有限制的，并且这些限制不得被误解或忘却。下面的一句话虽然简单，但是掷地有声——the constitution is written，即不要忘了有白纸黑字的宪法这样一个支持权力限制的supreme law。而能够对议会的权力作出最大限制的其实就是宪法。至此，马歇尔法官已经为自己下面的分析高屋建瓴地作了注脚：我所要解决问题依据的可是源于至高的人民的权力，具体体现在written constitution上，这种权力是不可违反的。更为重要的是，马歇尔已经在此埋下了一个伏笔：我可以利用宪法来断案。

但是，即使对政府的限制予以明文规定——committed to writing，也就是指宪法的规定，如果那些本应受到限制的权力不断地超越这些限制，制定这些限制又有什么用呢？换句话说，有些权力，比如本案要解决的立法的权力突破了宪法对其的限定，这个时候怎么办？无非有两种选择，一种是听之任之，让立法机关以普通法律改变宪法，另一种是维护宪法的权威。马歇尔法官在阐述了宪法的至上性以后，已经表明他会选择后者，所以他写到：这是一个显而易见的道理，宪法制约任何与之相抵触的立法机关制定的法律——It is a proposition too plain to be contested, that the constitution controls any legislative act repugnant to it。

为了进一步说明这种观点的正确性，马歇尔在此强调了在开头阐述的宪法至上的原则，所有那些制定成文宪法的人们都是想要制定国家根本的和最高的法律。因此，一切这种政府的理论必定是，与宪法相抵触的立法机关法案是无效的——Certainly all those who have framed written constitutions contemplate them as forming the fundamental and paramount law of the nation, and consequently the theory of every such government must be, that an act of the legislature repugnant to the constitution is void。马歇尔的思路其实是：原来想让宪法来限制包括立法机关在内的政府部门，但是如果受到宪法限制的议会可以制定与宪法相抵触的法律，而且这种与宪法相抵触的法律还是有效的，那么宪法实际上就限制不了议会，这显然不是最高权力来源的人民的本意。

判决书写到这里，宪法不可侵犯的原则已经很明确了。但是，宪法是人民委托议会制定的，不是法院制定的，然而，却是由司法机关适用宪法审理案件，如果再延伸一下，法律也是议会制定，但是用法律作为依据来断案的也是司法机关。那么，到底是使用法律的人还是制定法律的人来say what the law is？马歇尔这个时候毫不客气地把解释法律的权力抓到了手里，it is emphatically the province and duty of the judicial department to say what the law is。紧接着马歇尔法官说得更明白:Those who apply the rule to particular cases, must of necessity expound and interpret that rule。而Those who apply the rule to cases不就是法官吗？马歇尔法官的智慧体现在，虽然理论上宪法可以采取这样一种限制司法机关权力的做法，即宪法明文规定，法官在利用法律审理案子的时候，what the law is要听制定法律的议会的见解，法院只是遵循这种见解就可以了。在written的宪法里，找不到任何这样的字眼，所以只能理解为宪法没有限制法院行使解释法律的权力。但是，宪法里也没有限制议会有这样的权力啊？议会可以反驳说，法院怎么解释法律要听我的。但是，只要法院作出了一个先例，在判决里说解释法律的权力在我的手里，而议会承认了这个判决，就等于承认了法院的法律解释权，这一承认就是永远将这个权力让给了法院。所以，议会不会轻易地放弃这个权力。但是，这个案子里，马歇尔用解释法律的权力并不是扩大了法院的权力，反而是缩小了法院的权力，即1789年的《法官法》本来给法院可以发出训令的权力，但是本案法院利用解释法律的权力反而说这条法律违反宪法，法院不能发出训令，等于减小了法院的管辖权。这种解释法律的做法让议会感觉比较舒服，也没有提出什么异议。因此，这个先例就形成了。

马歇尔法官在说明法院有解释法律的权力后，进一步回应前文有关宪法至上的论点，指出了法院在行使这个权力时面临的一个最大的问题，即当法院如果通过对一个法律的解释得出结论，认为这个法律和宪法冲突时，法院该怎么做。If two laws conflict with each other, the courts must decide on the operation of each. So if a law be in opposition to the constitution the court must determine which of these conflicting rules governs the case. This is of the very essence of judicial duty.马歇尔法官对此的答案是：If then the courts are to regard the constitution; and the constitution is superior to any ordinary act of the legislature; the constitution, and not such ordinary act, must govern the case to which they both apply。这句话表明，要让法院在普通法律和宪法之间选择宪法作为最终依据是有条件的，那就是if courts are to regard the constitution，法官要尊重宪法。而按照马歇尔法官下面的分析，法院显然是regard constitution的，因为法官要宣誓效忠宪法，I will faithfully and impartially discharge all the duties incumbent on me as according to the best of my abilities and understanding, agreeably to the constitution and laws of the United States。既然如此，如果一部法律违背了宪法，还要让法官判决其有效，这不就是没有效忠宪法吗？这不就是让法官们作出违背誓言的不道德的行为吗？How immoral to impose it on them, if they were to be used as the instruments, and the knowing instruments, for violating what they swear to support! 而且，誓言里写得明明白白，是agreeably to the constitution and laws of the United States，首先要遵守的是宪法，然后才是法律。因此，为了让法官履行自己的誓言，法官自然要有权力看一看某项行为是否违背了自己宣誓效忠的宪法，而此时the constitution must be looked into by the judges，而如果it is closed upon him and cannot be inspected by him，法官显然是不能履行自己的誓言的。因此，根据上文所说的法院有解释法律的权力，法院自然就可以解释宪法。

站在议会的角度上，自然不希望法院能够掌握这种权力。我们可以设想，如果美国宪政史上没有本案所确定的法院释宪权，没有明确与宪法相抵触的法律无效，那很显然，议会就可以想制定什么样的法律就制定什么样的法律。果真如此，议会制定的法律就要高于宪法，议会的权力几乎是不受限制的。因此，宣布法院有释宪权，实际上就是从议会的手中“夺权”。为了防止议会的反对，马歇尔法官在案子的最后特意提醒议会，议会其实是赞同法院掌握此项权力的。马歇尔指出，恰恰是议会制定法律来让法官宣誓效忠宪法的，Why otherwise does it （legislature）direct the judges to take an oath to support it? …The oath of office, too, imposed by the legislature, is completely demonstrative of the legislative opinion on this subject。如果议会不同意法院通过释宪来效忠宪法，又何必让法官宣誓效忠宪法呢？这不是自相矛盾吗？因此，议会这么做实际上就是同意法院有对宪法的最终解释权，有权判定与宪法冲突的法律无效。这样，法院就找到了一个合法的——合乎议会制定的法律的理由来支持自己有释宪权的立场，而议会也只好默认了。

课文中仅是节录了本案判决书的一小部分，但是，我们不难看出，此份判词是字字珠玑，几乎每一句话都值得好好品味，这样才能体会其中的深意甚至是弦外之音。为此，最后再简单地总结一下节录的判决书中所体现的几个重要原则，算是抛砖引玉。

第一，根据宪法，政府部门的权力是受限制的。这一条看起来和释宪权关系不大，但是放到本案里意义却不小。这是引出释宪权的基础。具体到本案，马歇尔认为，议会制定的《法官法》突破了宪法对议会权力的限制，从而违宪。马歇尔凭什么这么说？ 这就导出了第二个问题。

第二，法院掌握解释法律的权力。法院怎么得出议会的立法违宪这个结论的？显然，要证明议会的立法和宪法有冲突，不可避免地就要论证立法的意思是什么，宪法在同一个问题上的意思是什么，两者比较为什么会有冲突。这本身就是在解释法律，特别是宪法。因此，马歇尔说，我之所以能这么做，是因为这个权力本身就给了法院。

第三，如果有政府部门突破了宪法对其的限制，作出了违反宪法的事情，法院应该怎么办？具体到这个案子就是违反了宪法的立法性质如何？对此，联邦最高法院的态度也很简单：与宪法冲突的法律无效，因为法院效忠的是至高的宪法，而这种至高性来源于人民。

第四，马歇尔知道释宪权的重要性，为了防止议会对此的异议[3]
 ，还特意通过议会立法，通过让法官宣誓效忠宪法这样的规定来说明议会这么做等于是让法院享有释宪权。

由此可见，法院通过本案不动声色地把解释法律这项巨大的权力主动争取了过来，而且最后还不忘安抚一下议会。这样，法院有了可以与议会和行政部门抗衡的司法审查权，改变了政府权力的格局，从而显著地树立了法院的权威，又没有因此触怒议会，联邦最高法院的法律和政治智慧可见一斑。



注释

[1]参见任东来、陈伟、白雪峰等：《美国宪政历程：影响美国的25个司法大案》，前言，7页，北京，中国法制出版社，2005。

[2]但是，学界对司法审查究竟是宪法规定的还是法院通过Marbury v. Madison一案获得释宪权存在着争议。美国学者斯托里认为：“对于立法或者行政部门的决定，支持或者否认某行为的合宪性，若该决定在其本身性质上，适合于被提交进行合宪性检验，那么，该决定受到司法修正的制约。正如我们所认为的，正是在这样的情况下，宪法自身规定了一个最终的和公共的裁决者，其他所有人的决定从属于他的决定；这个裁决者，就是合众国法院的最高司法当局。”（参见［美］ 约索夫·斯托里著，毛国权译：《美国宪法评注》，141页，上海，上海三联书店，2006。）此外，美国学者查尔斯·奥斯丁·比尔德也指出费城制宪会议的代表是基于妥协而达成一致，并尽可能减少宪法批准过程中的争论，故意掩盖了他们认为是理所当然的法官具有宣布议会法案无效的权力。为证明这种论断决非空穴来风，比尔德详细而又全面地分析了制宪会议代表们的各种论述，并大段地引用他们的原话，让事实说话，来证明这55个代表，以及一些在宪法批准过程中发挥重要影响的人物，多数是支持，至少是认可司法审查权的。他们对司法权的理解，或者说他们脑海中美国宪法第3条中规定的司法权就是当然包含了司法审查议会立法合宪性的权力。（参见［美］查尔斯·比尔德著, 李松锋译:《伟大的篡权:美国19、20世纪之交关于司法审查的争论》，第一章“最高法院与宪法”部分,上海， 上海三联书店，2009。）

[3]这不仅仅因为本案审理时议会多数派和马歇尔分属不同的政党，双方党争激烈，稍有不慎，马歇尔判决法院有释宪权而议会没有此权力，会引起重大的政治纠纷，还在于理论上存在对法律享有解释权的只能是议会和法院，从权力争夺的角度上看，议会无论如何也不会轻易放权的。


Section 3 The Bill of Rights

第三节 权利法案

一、基础词汇释义

1.Bill of Rights：美国权利法案。美国宪法的前10条修正案的总称。

2.Incorporation Doctrine：合并原则。通过美国宪法第14条修正案“正当法律程序”条款，使早期制定的“权利法案” 的内容，同样对各州也产生拘束力的宪法原则。

3.Establishment Clause：禁止确立国教条款。规定在美国宪法第一次修正案中的条款，规定政府无权颁布任何关于建立宗教的法律。

4.Free Exercise Clause：宗教活动自由条款。规定在美国宪法第一次修正案中的条款，规定政府无权颁布任何干涉公民宗教信仰自由的法律。

5.defamatory：诽谤。损害他人名誉的虚假陈述。

6.malice：恶意。对某人带有敌意。

7.obscenity：猥亵。该法律术语指淫秽的并对社会设有补救价值的描写“性”的材料。

二、英语技能提高要点提示

本节中引用的Lemon v. Kurtzman一案发生于1970年，语言风格和Marbury v. Madison一案相比，显然更像是plain English，也更容易模仿。如果能从美国联邦最高法院大法官的判决书中学到几手，当然是受益匪浅。下面就是我们可以学以致用的几个语言要点。

1.at best opaque：At best，相当于at most，是一个副词词组，这点好理解，关键是at best后面的那个opaque有否定的含义，所以best这种好的用语和隐含着否定含义的被修饰词连用，表达出一种不露声色的强调的含义。

2.be fraught with：意思相当于full of。但是如果从字典的例句来看，这个词组通常和比较不寻常的事情，比如危险的事情相搭配。比如an incident fraught with danger; an evening fraught with high drama。美国联邦最高法院的法官在判决书里也是这么用的。所以，一般情况下的充满，就用full of，要是后面要跟的词语有些不同寻常的意思，就用fraught with，不仅形象还显得用词灵活。从这个简单的例子我们稍加引申，可以得出结论：看字典更要看例句，体会那种细小的词与词之间的差别和主要运用的场合。

Small quiz：

英文中都有哪些可以表示be full of的词组？试着找一下，以后会经常用到的。

3.falling short of its total realization：这里需要学的就是fall short of的用法。字典上的用法是fall short of target或者expectation，再加上这里用的realization。我们可以体会到，fall short of所谓的达不到的对象，主要是人为的设想和期待的东西，所以可以说fall short of wishes或是aims等等，甚至也可以在合同中说if the contract falls short of the purpose set forth in article… the parties preserve the right of…

4.A law “respecting” the proscribed result, that is, the establishment of religion, is not always easily identifiable as one violative of the Clause。从这句话里学的是比较简单的长句的写法，具体地说，就是用that is插入一个解释性的句子或是短语，起强调的作用。显然，这要比用which is the establishment这样的定语从句显得更加上口。

5.draw lines：这个词组顾名思义就是指绘制线条，划清界限，引申一下就是清晰描述、澄清。构成这个词组所有的单词都是简简单单，但是表达的意思会经常碰到，而且还很形象。记住以后就可以为我所用，让自己写出很地道的英文。

6.be gleaned from：中文意思这个看似小的词组，和draw a line with的意境有些类似。Glean的本意是拾麦穗，引申为collect的意思。这里，我们看到英语的native speaker也会经常地使用类似汉语里的比喻的用法，让自己的语言生动而不枯燥。这就给我们一个启发：如果某一个词的意思可以让人很正常地产生联想，我们就可以把这个词活用。比如，elevate这个词是上升，elevator就是电梯，那么这个词完全可以使人联想到某人高升了，所以我们可以说sb be elevated to be the manager，这比老说promoted当然要形象，布什总统当选的时候，美国的广播电台甚至还用过elevated to be president呢。

此外，本节中值得学习的语言要点还有:

1.this right plays a vital role in shaping U.S. government and its political system：这里有两个常用的搭配。第一个是play a vital role，在role的前面一般都加一些表示重要程度的词，比如critical，crucial，而且play a role in还可以用play a part in来代替。第二个是shape，我们看到汉语里说建立一个体系，往往会想到对应的英文是establish 或是set up a system，但是这里用了shape一词。受此启发还可以用哪一个词呢？对，frame。

2.the political arena： 这里要学的是arena。 其实就是political area，但是用arena就有area所不能包含的那种在政治领域争夺的含义。所以，在描述一个充满竞争的领域的时候，就可以用arena，比如trade arena。

Small quiz：

“在某方面、某领域”都是中英文经常会用的词语，除了arena和area之外，还能想到哪些词语？

3.purports to：就是claim to的意思，但是更加正式，这里也提醒我们用同义词的场合。在法学教材中，鉴于claim还有专门的请求权的意思，而法律又是一个严肃的学科，所以就用了purport to这种比较正式的用法。

4.give us easy answers or solutions to：第一，answer或者是solution这种表示对某一问题的解答或是解决方法的词，后面都是和to搭配，比如response to，reply to；第二，give easy answer to用简单的词组成了一个简单的搭配，清晰的表达语义。

5.pose a threat：看到了pose，就要想到impose和它之间的异同。而更主要的是，这两个词后面跟的都是一些表示负担的词，比如impose a tax。

6.continued threats of terrorist activity：此处有一个continued的用法，而在课文下一段，还有一个continuing source of controversy的说法。两者都表达了一种持续的意思，但是还是有一点点细小的差别。continued表示without stop，或是happen for many times，相似的说法是sustained，所以翻译过来是“持续不断”的意思；而continuing最主要的用法是continuing education，即继续教育，仔细琢磨一下继续教育的含义，它是指正规的education方式已经结束，采取其他的方式接着接受教育，有种衔接的含义，和continued那种持续不断的意思还是有差别。另外，用continued这种过去分词的形式来当形容词，有一种某事过去已经发生，持续到现在还没有停止的意义，强调某事从过去到现在都在产生影响，体现在课文中的用法就是：9.11虽然已经过去，但是威胁的状态直到现在一直也没有消失过；而continuing这种现在分词的形式则更加强调某事正在持续发生，体现在课文中就是强调对持枪立法的限制正在成为一个持续不断的争议的来源。鉴于大部分字典里都有一个专门的词条“continued”，而“continuing”这个词条要么没有，要么就是把continuing education作为一个词条来解释，所以，如果想要表达持续的含义，比较保险的方法还是用continued。课文中用了continuing，应该还有一个很大的原因在于这两段文字相隔不远，为了避免用语重复，第二次表达持续的含义时才用了continuing。

7.latitude：引申为freedom——自由空间的意思。看到这个词，还要联想到其他与这个词含义相似的词：room，leeway，space， margin，scope， sphere，甚至是dimension，这些词有一个相似的中心含义——adequate space or opportunity for freedom of movement or action，即足够的可以自由活动的空间或时机，所以举一反三，以后也可以活用这些词，而不是只会用room或是space，显得语言不那么讲究。当然，这里面用得最多的是leeway和latitude。

小窍门：

学习语言要尽量举一反三，在词汇学习上,这种举一反三就是尽量让自己把某个词的同义词或是近义词放在一起记忆，这样，背一个单词就等于背了好几个单词。有的时候，甚至要强迫自己找同义词，不是在字典里找，而是在自己的脑子里找，碰到的一个新词，试着想想自己以前是不是曾经记过意思相近的单词。这种联想不仅会巩固以前的知识，更会扩大词汇量。

三、重点法律知识分析

1.The Bill of Rights：翻看一下美国宪法的7条条文，我们会发现，里面没有保护公民基本权利和自由的条款，这无疑是其一大缺陷。制宪者则认为，这部宪法强调的是限制和规范政府权力的宪法，即将建立的联邦政府受到宪法的明确限制，而且各州宪法中已经包含了基本权利的内容，因此没有必要把它们再写入惜墨如金的联邦宪法中。但对联邦政府心怀疑虑的人不同意这一看法，包括马萨诸塞、纽约、弗吉尼亚在内的五个州，在其批准联邦宪法的会议上，都提出了增加权利法案的要求。此外，很多人也担心联邦逐渐侵蚀各州的权力，美国最终会重蹈罗马帝国的覆辙。由于这些顾虑，导致反对联邦宪法的力量十分强大，以至于维护联邦宪法的联邦党人不得不同意在联邦批准宪法后，立即进行修订，加入保护公民基本权利和自由的内容。于是，麦迪逊根据各州宪法，特别是弗吉尼亚州宪法中的权利保护条款，提出了一系列修正案，最终形成了美国联邦宪法最初的10条修正案，即《权利法案》。这样，弗吉尼亚、纽约两个大州才勉强批准了联邦宪法，原则上联邦宪法开始生效。

但是，参议院在批准麦迪逊提出的修正案的过程中，否决了麦迪逊最珍视的一项：禁止各州侵犯民众的宗教信仰、言论和出版自由以及陪审团审判的权利。因为代表各州利益的参议院只想让《权利法案》限制联邦政府，而不是约束各州政府。后来的历史证明，麦迪逊确有远见卓识，因为侵犯和损害公民权利的恰恰是各州政府而不是联邦政府。因此，为了防止州政府对公民权利的侵犯，不得不通过了美国宪法第14条修正案，形成了所谓的“合并原则”——Incorporation Doctrine。

2.The Incorporation Doctrine：直到19世纪初期，美国法院都仅将《权利法案》适用于联邦政府。但是此种做法在19世纪中期受到了越来越多的质疑。直到1868年，第14条修正案通过后，产生了正当程序条款——Due Process of Law，即No State shall… deprive any person of life, liberty or property, without due process of law。自1897年起，美国联邦最高法院通过各类判决意见，将最初仅约束联邦政府权力的《权利法案》的多数规定，同样扩展适用到州政府，这一宪法原则即为Incorporation Doctrine。[1]
 至今为止，已经将除了下述权利外的其他所有《权利法案》中的权利并入各州，第2条修正案所规定的携带武器的权利——right to bear arms，第3条修正案所规定的禁止驻兵——prohibition of quartering soldiers，第5条修正案所规定的由大陪审团起诉的权利——right to grand jury indictment，第7条修正案所规定的民事案件受陪审团审判的权利——right to a jury trial，第8条修正案所规定的禁止科处过高保释金和罚金——prohibition of excessive bail and fines。

3.The First Amendment and Freedom of Religion:美国宪法第1条修正案的宗教信仰自由条款为，Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof…从这一条的规定来看，政府对待宗教的态度是要保持中立。这种中立体现在既不能通过支持建立某种宗教的形式来进行干涉，即政教分离的原则——separation of church and state，也不能剥夺公民的宗教信仰自由。但是，在很多情况下，Establishment Clause和 Free Exercise Clause这两个条款的规定反而会使政府陷入两难的境地，比如，政府若是提供给教堂救火或是警卫服务，会有人指控政府支持宗教组织；若是不提供这些服务，则会有人指控政府妨碍宗教信仰自由的行使。因此，在很多情况下，很难定义什么是政府应该保持的中立。

一般而言，禁止确立国教条款的争议最多发生在学校与宗教之间。由于美国的公立学校是由政府经营管理，所以政府一般不得在公立学校建立宗教或支持任何宗教。如果美国政府协助由宗教组织经营管理的私立学校教育其学生，也可能被指控为支持宗教。而涉及宗教信仰自由条款的案件则主要和税收政策有关。联邦最高法院认为，向宗教商品和宗教文学作品征收销售税不算妨碍宗教自由的行使（Jimmy Swaggart Ministries v. Board of Equalization, 493 U.S. 378, 1990），而如果非盈利的宗教组织有种族歧视行为，即使出于宗教原因而产生了种族歧视行为（even if the racial discrimination is done for religious reasons），宗教组织也不能享受免税的待遇（Bob Jones University v. United States, 461 U.S. 574, 1983）。但是，对宗教组织实施免税的政策，虽然没有违反宗教信仰自由条款，但是会受到禁止确立国教条款的挑战。联邦最高法院曾经判决，对所有的宗教出版物免税违反了禁止确立国教条款（Texas Monthly, Inc. v. Bullock, 489 U.S. 1, 1989）。然而，联邦最高法院又判决，宗教组织（包括其他教育和慈善组织）拥有的财产是免税的，因为如果要对宗教组织的财产征税，则不可避免地要在查明宗教组织财产的市场价值的基础上进行课税，政府一旦这么做就算和宗教组织有了纠缠不清的牵连——entanglement，所以只有通过免税来避免政府干预宗教组织本身的财产，来表明政府的中立态度（Walz v. Tax Commission, 397, U.S. 664, 1970）。

可以看到，到底什么样的行为符合政府在宗教问题上的中立立场，并不是十分明确的。宪法第1条修正案中所表述的respecting an establishment of religion实在有些模糊，只有通过联邦最高法院的司法审查，用案例来解释，而课文中所引用的Lemon v. Kurtzman一案则起到了承前启后的总结性作用。美国联邦最高法院也意识到第1条修正案的用语如同Lemon v. Kurtzman一案的判决书里所说的那样，“至多不过是模糊的，根本谈不上清晰——at best opaque”，因此确实需要其出来澄清。Lemon v. Kurtzman一案的意义在于既从总体上给第1条修正案的两个条款作了一个原则性解释，也总结了联邦最高法院以往所作出的判例，归纳出了法院在判定是否违反宗教条款时用的具体标准，可算是双管齐下，有原则性规定，也有具体的操作性指南。首先，有关立法是否支持宗教的建立的原则性规定是，只要某项立法和某种宗教的建立相关，不管该法律最终是否能起到支持建立的作用，都算是违反了宪法第1条修正案——A given law might not establish a state religion but nevertheless be one “respecting” that end in the sense of being a step that could lead to such establishment and hence offend the First Amendment。而在宗教信仰自由条款方面，最重要的是要防止政府的三种对宗教自由的干涉行为：赞助、经济支持以及政府主权行为主动地参与到宗教中——sponsorship, financial support, and active involvement of the sovereign in religious activity。最后，联邦最高法院在总结其以往判例的基础上，归纳出了检验政府在宗教问题上保持中立的“三步检测法”，即First, the statute must have a secular legislative purpose; second, its principal or primary effect must be one that neither advances nor inhibits religion, Board of Education v. Allen, …; finally, the statute must not foster “an excessive government entanglement with religion.” Walz at 674。

4.The First Amendment and Freedom of Speech：美国宪法第1条修正案除了保障宗教信仰自由之外，还保障表达自由（Freedom of Express）， 包括言论自由（the freedom of speech），出版自由（the freedom of the press），集会自由（peaceably to assemble）, and to petition the Government for a redress of grievances。表达自由不仅涵盖口头、书面或者其他的直接表达方式，也可以包括行为，比如绑上臂带或是焚烧国旗。这其中最主要的就是言论自由。

四、案例解析

1.New York Times Co. v. Sullivan

376U.S. 254 （1964）

在前面的案例解析中，我们已经尝试了通过提问题来帮助消化和理解案例的分析方式。然而，第十四章的两个案子和本章中对Marbury v.Madison一案再次采用了详细论述的分析方式，算是对这种分析传统方式的巩固。从本案开始，案例解析就采用问题方式，目的是希望通过理解判例法的判决书的基本思路之后，借助问题使自己主动地思考，检验一下自己到底掌握了多少，为什么会提出这些问题，这些问题在自己阅读案例的时候想到了没有，从而从一个崭新的视角展开对案例的学习。

Small quiz：

本案节选的判决书并不长，目的就是从这短短的几段话中窥视美国联邦最高法院如何认定毁谤性言论的一些标准。但是，这短短的判决书里节选的信息可不少，下面的问题都注意到了没有？

1.这个案子在初审时的plaintiff和defendant都是谁？和现在的respondent和petitioner都是什么关系？

2.在联邦最高法院受理本案之前，这个案子经过了几次审理？每一次审理的结果都应是什么？虽然判决书的节选反映不出具体的法院名称，但是应该能总结出经历了几次审理。

3.判决书中使用了libel和defamation，都是指诽谤，有区别吗？

4.能够判断一下本案是一个刑事案件，还是一个民事案件？

5.“Malice”在本案中是一个关键因素，所有的诽谤的都需要malice的要件吗？

6.关于诽谤导致的punitive和compensatory damages，适用什么标准？

7.如何理解 “The jury found for respondent”？

8.A State cannot under the First and Fourteenth Amendments award damages to a public official for defamatory falsehood这句话中，为什么把第1条和第14条修正案并列作为判决的依据？本案是关于言论自由的问题，似乎只和第1条修正案有关，这里提到第14条修正案的用意何在？这和（a）部分之间又有什么关系？

对于上述问题的思考和解答其实就是对本案的一个深入的挖掘，这能帮助我们理解联邦最高法院通过本案指出的判定针对public official进行诽谤时，要有一个严格的标准，即要有actual malice，以及根据这个标准，联邦最高法院最终是如何判决本案的。

2. Virginia v. Black

538U.S. 343 （2003）

本案解决的有关宪法第1条修正案问题是：焚烧十字架算不算受宪法保护的freedom of speech。在法院的判决——held之前，判决书用了一段来介绍案情。关于这一段文字，先试着回答下面的几个问题，看看自己能够对案子的基本情况掌握多少。

Small quiz：

1.判决书中的第一句，Respondents were convicted separately of violating a Virginia statute that makes it a felony…如何理解？

2.弗吉尼亚州的法典中有如下规定：“for any person …, with the intent of intimidating any person or group …, to burn … a cross on the property of another, a highway or other public place,” 按照前文介绍过的statute interpretation的技能，试着分析一下cross burning这种felony的构成要件是什么？

3.弗吉尼亚州的法典还规定：“［a］ny such burning … shall be prima facie evidence of an intent to intimidate a person or group.”这句话如何理解？为了帮助分析，先解释prima facie evidence的含义。prima facie evidence是指初步证据，即 evidence that will establish a fact or sustain a judgment unless contradictory evidence is produced。在本案中，对这个法条的争议形成了除crossing—burning是否属于freedom of speech之外的另一个issue。对于本案而言，这个问题的重要性体现在什么地方？

4.Respondent O'Mara pleaded guilty to charges of violating the statute, but reserved the right to challenge its constitutionality.这句话中，its constitutionality指的是什么合宪性？联邦最高法院对此有决定的权限么？其权限源自何处？

5.Commonwealth是指什么？

6.弗吉尼亚州最高法院的判决是什么？

（1）the cross-burning statute is unconstitutional on its face，这一句如何理解？弗吉尼亚州的法院可以对联邦宪法进行judicial review吗？

（2）that it is analytically indistinguishable from the ordinance found unconstitutional in R. A. V. v. St. Paul, 505 U.S. 377，又说明了什么？如果联邦最高法院推翻了了弗吉尼亚州法院的判决，有可能会意味着什么？

（3）that it discriminates on the basis of content and viewpoint since it selectively chooses only cross burning because of its distinctive message，从这句话中是否可以窥视出作出the cross-burning statute是否unconstitutional的原因？

（4）and that the prima facie evidence provision renders the statute overbroad because the enhanced probability of prosecution under the statute chills the expression of protected speech，这句话和constitutionality之间有关系吗？

（5）从这一部分判决中，可以估计一下本案的legal history是什么吗？原被告都是谁？初审结果是什么？谁上诉了？结果又会是什么？

文章的判决部分分别解决了cross-burning statute和prima facie evidence provision的constitutionality问题。 其中第一句是The judgment is affirmed in part, vacated in part, and remanded，该如何理解？自己predict一下，弗吉尼亚州最高法院的哪些判决会是affirmed，哪些会是vacated，哪些会是remanded。

此外，回答下列问题将会帮助大家理解联邦最高法院的reasoning。

Small quiz：

1.判决书中首先描述了三K党的历史，用意何在？

2.regardless of whether the message is a political one or is also meant to intimidate,从这句话中，可以体会到联邦最高法院规定了对哪些言论属于freedom of speech保护的潜台词吗？

3.行为可以构成freedom of speech的保护对象吗？有什么依据吗？

4.This Court has long recognized that the government may regulate certain categories of expression consistent with the Constitution，句中的regulate如何理解？下文中是否有其他词可以替换它，让我们更好的理解联邦最高法院的态度？

5.为什么要选一个true threat的先例，和本案有什么联系？

6.R.A.V.这个案子再次出现在判决书中，联邦最高法院引用这个判例和在判决书第一段中的弗吉尼亚州的解读一样吗？这说明了什么？

7.the Court specifically stated that a particular type of content discrimination does not violate the First Amendment when the basis for it consists entirely of the very reason its entire class of speech is proscribable. 505 U.S., at 388.这句话如何理解？弗吉尼亚州最高法院也是这样理解的吗？

8.在R.A.V.一案中被联邦最高法院判为违宪的那个statute（除了statute之外，判决书中还用了哪个词来指代这个法典），和本案中面临judicial review的cross-burning statute之间的最大区别是什么？

总之，上述这些问题提示我们，联邦最高法院实际上指出弗吉尼亚州法院误读了R.A.V.一案，再加上cross-burning的特定历史含义，以及州可以合乎宪法的制定禁止有true threat后果的言论这样的先例，cross-burning statute是constitutional的。

判决书的下一部分是关于弗吉尼亚州的有关初步证据的规定是否违宪的论述。参照联邦最高法院的判决，看看如何回答下列问题？

Small quiz：

1.the instruction's construction of the prima facie provision is as binding on this Court as if its precise words had been written into the statute，这句话的潜台词是什么？

2.判决书中否定了弗吉尼亚州的如下做法：［The prima facie stature］ permits the Commonwealth to arrest, prosecute, and convict a person based solely on the fact of cross burning itself，原因何在？是否能够因此推断出ban cross-burning的核心标准？

3.联邦最高法院对defendant Black的判决是什么？为什么这么判？

4.联邦最高法院对defendant Elliott和O'Mara的判决是什么？依据是什么？对于这个问题，还包含着以下几个细节：

（1）and ［the prima facie］ provision was not an issue in O'Mara's case because he pleaded guilty，为什么？

（2）the provision is severable如何理解？

（3）avoid the constitutional objections described above中的constitutional objection是指什么？

（4）that court can have an opportunity authoritatively to construe the cross-burning statute's prima-facie-evidence provision。此处，the court和this Court分别指哪个法院？authoritatively是什么意思？.

5.判决书的最后一段，Justice Souter, joined by Justice Kennedy and Justice Ginsburg…therefore concurred in the Court's judgment insofar as it affirms the invalidation of respondent Black's conviction，这句话中的concur是什么意思？



注释

[1]关于Due Process of Law的介绍可参见Texas v. Johnson一案的案例解析，以及The Supremacy Clause and The Bill of Rights部分的介绍。


Section 4 Civil Rights and Discrimination

第四节 民权和歧视

一、基础词汇释义

1.interstate commerce：州际贸易。发生在两个或多个州之间的商业活动。

2.affirmative action：纠正歧视行动。对历史上受到过歧视的族群给予特别考虑的政策。

3.substantial factor：实质性因素，主要因素。

二、英语技能提高要点提示

1.preceded the Constitution by more than 10 years：这里首先是要学会precede的用法，并引申出表示两个事情先后顺序的用法。Precede是指先于，而且是用主动语态，所以课文用的是The Declaration of Independence preceded the Constitution。因此，表达某事先后发生，就可以用A precede B。这种含义还可以用follow来表述，但是语序变成Constitution follows Declaration of Independence，如果还是用The Declaration of Independence作主语，就要用follow的被动式了，即The Declaration of Independence, followed by Constitution, states…而要表达A比B早发生了多少时间的话，和precede搭配的就应该是by。

2.unalienable Rights：Unalienable，指不可剥夺的，这个词要记住，因为经常会在政法类的书籍里或是语言环境里用。比如，台湾是中国不可分割的一部分，就可以翻译成Taiwan is an unalienable part of China。

3.bring a lawsuit in court：到法院告某个人怎么说？这个词组就算是一种表达方式，bring a lawsuit against sb，还可以说file a case in court。

4.gave substantial weight to race：这里的weight是一个很形象的用法，就是说话有“分量”，有重要性的含义在里面。一般我们说重视某事，马上想起来的就是pay attention to，为了增加语言的丰富性，就要记住这个同义的give weight to。而weight用作有分量、有影响的意思，也是一种形象的活用，比如形容某人说话有分量，可以说opinions carry weight；形容一个有影响的人，可以说a man who carries weight。这样，以后就不会总是用pay attention来表达重视，用influence来表达影响了。课文中下一节还用到了Everyone's vote should carry the same weight，可见weight这个词值得我们记住。

5.noted legislation：这里要学的是noted的用法。Note主要是一个名词，但是可以和动词一样把它改成过去分词的形式，表示一个和其本意相近的形容词的意思。Note有注意的名词意思，这里是引人注意的，即著名的意思。学会了note到noted的转换，自己也要有勇气这么用。比如，上文谈到了歧视，prejudice也有歧视和偏见的意思，也主要是一个名词，表达一个有偏见的观点就可以用a prejudiced opinion。

6.addressed the constitutionality：这里要学的是address。说到解决问题，我们总会想到deal with，dispose of或是handle，其实在英文中用的最多的是address，直译过来就是address the issue of（注意：“问题”用的是issue，而不是problem）。

小窍门：

学习一个词，有时候更重要的是要学习它的搭配，不会用只知道意思，形象地说就是词汇认识你而你不认识词汇。比如，知道precede的意思，但是要进一步表达早10年的意思，如果不知道是用by和precede的搭配，还只算是学了一半。

三、重点法律知识分析

1.The Equal Protection Clause of the Fourteenth Amendment:对于美国宪法第14条修正案的理解首先应该明确：这是联邦用来检验州的做法是否合宪的宪法武器。因为条文写得清清楚楚，是no state shall，而不是United State shall not，所以，一旦用第14条修正案，就意味着是对州的立法进行司法审查。平等条款也不例外，条文如下： shall any State … deny to any person within its jurisdiction the equal protection of the laws。第14条修正案对州的指向性是一个前提性的理解。

而从实体内容上看，美国宪法第14条修正案的本意就是要防止各州对刚刚解放的黑奴存有歧视。但是，歧视不仅仅会产生在白人和黑人之间，只要有差别，就如同人分男女，就会有人为的或是自然产生的分类——classification，而一旦了有了高高低低的分类，就有可能在不同classification的人之间产生区别待遇，这就是歧视。因此，随着时间的推移，联邦最高法院对平等条款的保护范围作了扩大解释，适用范围已经超越了黑人和白人之间的界限。但是，从逻辑上看，分类是不可避免的，因为如果没有分类，芸芸众生整齐划一，何来歧视？有歧视，就默认了会有分类以及由此产生的差别待遇。但是，是不是所有的差别待遇都会是歧视？比如，对穷人的救济，首先就隐含了rich和poor的分类，然后又隐含了对富人的歧视——因为给穷人提供了比富人优越的待遇。这些问题都是适用平等保护条款时，法院必须要面对和解决的问题。

仅从平等保护的条文上看，平等核心的含义是要treat people “similarly situated” alike。但是，这并不意味着政府不能对人们进行classification，关键是分类的标准是否合理——合理的标准产生的差别待遇不会产生不公正的歧视。比如，如果一个大学教授按照肤色把学生分成浅肤色和深肤色的两组，考试的时候给前者加分，显然是不合理的分类导致的不公正的差别待遇，这就是歧视；而如果教授根据出勤率把学生分成两组，出勤率高的一组在考试的时候会加分，就是合理的分类和可以接受的差别待遇。基于这样的逻辑，联邦最高法院在判定某一行为是否是歧视的时候，采用了“suspect classification”的标准，只要某种对人群的划分有不合理之虞，就违反了平等保护的条款。种族（race）或者外国人身份（alienage）就是最典型的suspect classification。这不是说政府不可以在执行行政事务的时候调查某人的种族状况，而是指种族不能成为法律实施过程中区别待遇的原因。当然，区别种族不一定就会导致对弱势种族的歧视，有的时候还会有专门的立法保护少数民族，这种立法就算是有compelling reason to justify种族的classification。尽管有人会提出这是一种对多数民族的反向歧视——reverse discrimination，但是鉴于保护少数民族的利益是合情合理和多数人都会接受的，这种立法是合宪的。除了suspect classification之外，联邦最高法院还发展出了near-suspect classification，即根据sex，age，illegitimacy和disability来区别不同的人群。这些分类虽不如race的歧视那么强烈，但是还是能够使人产生有不合理的歧视的联想，而且这些分类也会产生一些明显的弱势人群，因此，一旦基于这些问题进行区别待遇的立法，会对这些本身在公平环境下都需要一定保护的人群产生极为不利的影响，就会被判定违宪。由此可见，平等保护要创造一个平等的环境。而如果按照某一种分类，某种人群处于需要特殊保护的弱势地位，那么对他们提供比其他人群更高的待遇，虽然也可以看作是对其他人群的“歧视”，但是如果没有这种“歧视”待遇，他们自身的劣势使他们不能和其他人站在同一个起跑线上，这样对人群的classification就是nonsuspect的，基于此的立法就是合宪的。符合nonsuspect的分类主要有农民、退伍老兵、大学生、穷人等。

美国联邦最高法院在适用平等保护的时候，除了需要看classification的划分标准是否合理以外，还要检查某一符合了nonsuspect标准的立法是否会与宪法的基本权利或利益——fundamental rights or interest相冲突。如果突破了宪法上和制定法上的基本权利的底线，再合理的分类标准下的对不同人群进行区别待遇的立法都是违宪的。比如，在Sherbert v. Verner（374 U.S. 398, 1963）一案中，某个Seventh-Day Adventism教派的信徒因拒绝在周六工作导致失业，因为星期六是她所在教派的安息日，而按照州的法律她享受不到失业救济，根据美国联邦最高法院的态度，religion还没有被列入suspect的考量范围，但是州的法律构成了对宗教自由这一宪法明文规定的fundamental right的侵犯，因此，不管是否构成平等保护问题，已经违宪的了。

平等保护条款只是一个原则性的规定，什么是suspect classification，什么算是fundamental rights，都需要根据情势进行解释，而一旦提起平等保护的诉讼，可不是针对某个人的权利，而是某一类人的权利，事关重大。除此之外，可能会产生歧视的分类也绝不是只有一两种，而且很多问题一不小心就会触及这些分类（比如，16周岁以下的未成年人是否应该发给驾照，就会触及年龄这种可能会产生歧视的分类理由）。鉴于问题的严重性和法律适用方面的模糊性，联邦最高法院在处理平等保护问题时，总是小心谨慎。

联邦最高法院在具体适用平等保护条款时，如果认为某项州立法牵扯到了一个suspect classification，或者是认为涉及了一个基本权利，或者是两者都有所涉及，就会对州立法作严格审查——strict scrutiny。此时，联邦最高法院会直接认为州立法已经违宪，但是会给州一个辩护的机会来推翻违宪的预设，即如果州能够证明，州之所以采取歧视性的立法，是因为不得不这么做——a compelling interest in enacting the law，该立法就会被认为是合宪的；而如果没有达到让联邦最高法院觉得compelling的程度，州立法就会被判违宪。[1]
 而如果州的立法没有触及suspect classification或是fundamental rights，那么联邦最高法院只是要判断州立法的歧视做法是否合理即可，而且在这种案件中，州不需要承担举证责任，倒是原告方要证明州的立法违反了equal protection。

平等保护也有可能会被滥用，因为某些按照suspect classification或者是near-suspect classification的标准被认为曾经受到过歧视的人群，有可能会时不时地以自己suspect classification的身份提出要求，如果对他们的请求不加区别地一律进行支持，这些人总是享受法律的特殊保护，也不符合平等保护条款treat people “similarly situated” alike的初衷。因此，联邦最高法院遇到这类问题的时候，也有目的地防止affirmative action被滥用，否则，只要拿出种族问题，就一告一个准，就真会产生对其他人群不合理的reverse discrimination。所以，联邦最高法院对可能会产生种族歧视的立法绝不是简单的一票否决，相反，联邦最高法院会考虑，如果州的立法中有关种族问题的规定是经过精心的考量——narrowly tailored，被限定到整个立法目的的一个方面而且不是主要方面，就可以认定该立法不是以歧视为目的的。这就在对特殊人群的保护和普通人的利益之间作出了一个很好的平衡。

2.the doctrine of separate but equal:“隔离但平等”原则。该项原则指虽然实行种族隔离，但是只要在教育、公共交通和就业方面为白人和黑人分别提供的设施实质上相同，则仍不失为平等。该原则起源于1897年联邦最高法院所审理的Plessy v. Ferguson （163 U.S. 537, 1897）一案。后来通过Brown v. Board of Education等案件及一系列的民权法案，推翻了“隔离但平等”原则，确认在教育设施和其他公共设施上适用该原则属于违宪。

四、案例解析

1.Brown v. Board of Education

347U.S. 483 （1954）

本案在美国法制史上的地位并不亚于宪政史上的Marbury v. Madison一案，判决书并不算长，但是内涵却很丰富。

首先，来看几个程序上的问题。鉴于英美普通法中根深蒂固的“程序先于权利”的传统，不少案子都会涉及很多和程序相关的复杂问题。而且在legal opinion里，法官往往是先把程序问题理清了，最简单和基本的就是介绍案子的legal history，此后才进一步论述实体问题。这个特点不仅仅是在本案，在以后的其他案子中都会体现出来。

Small quiz：

1.本案是把几个起诉到（petition）联邦最高法院的案子合并审理的，合并审理在判决书中用了哪个英文单词？联邦最高法院出于什么理由把这几个案子合并审理？能从中看出合并审理的基本前提是什么呢？能够分析一下进行合并审理这种审判方式的合理性吗？

2.本案中Delaware的案子和其他三个案子有什么不同之处？对于这个问题，我们还可以从下述几个方面来考虑：

（1）Kansas, South Carolina, Virginia这几个案子的初审法院在哪里？为什么会选在这样的法院进行诉讼？

（2）如果Kansas州的原告到Kansas州法院起诉教育委员会，Kansas州法院会受理吗？

（3）如果Kansas, South Carolina, Virginia这几个州的当事人一起到Kansas州法院一起诉，Kansas州法院将会如何处理？如果受理，被告对于此种管辖是否就一定要接受？被告要是想换一个法院来审理，能够换到哪一个法院？换的理由是什么？

（4）关于Kansas, South Carolina, Virginia case的legal history都是什么？关于Delaware州当事人提起的诉讼，其legal history又是什么呢？

（5）判决书中提到的three-judge federal district court是怎么回事？这和Kansas, South Carolina, Virginia cases的legal history之间会有关系吗？

（6）Plessy v. Ferguson一案和本案的关系是什么？本案中提到的District Court如何适用这个案子？Delaware Supreme Court如何适用？联邦最高法院必须受这个案子的约束（bound）吗？如果没有本案，作为原告的辩护律师，如何最大限度地通过Plessy一案来维护当事人的利益？

（7）Because of the obvious importance of the question presented, the Court took jurisdiction，这句话如何理解？能够看出联邦最高法院在处理管辖权问题上是什么态度吗？联邦最高法院履行了什么手续才审理此案的？

（8）Argument was heard in the 1952 Term, and reargument was heard this Term on certain questions propounded by the Court，这句话如何理解，特别是其中的“term”一词？

在简单介绍了本案的相关情况后，最高法院展开了对本案的分析。

Small quiz：

1.联邦最高法院用了两段话来论述宪法第14条修正案的legislative history，为什么这样做？ Legislative history在解释宪法和其他法律或是行政政策中所起的作用一样吗？假设1791年制定权利法案的时候就已经包括了第14条修正案的内容，考虑到1791年美国还没有废除奴隶制，在当时的背景下应该如何理解equal protection？在这样的假设背景下，1954年的联邦最高法院会如何运用第14条修正案来处理本案？这说明解释宪法的时候应该考虑什么因素？考虑哪些因素的权力掌握在谁手中？为什么是这样？

2.如何理解the inconclusive nature of the Amendment's history？如果这种说法成立，将会意味着什么？你同意联邦最高法院对此问题的分析吗？如果你是被告的律师，有什么可以反驳的？

在回顾了第14条修正案的legislative history之后，联邦最高法院又论述了第14条修正案的judicial history，即直到本案之前联邦最高法院是如何适用第14条修正案中的equal protection的规定，特别在教育领域中是如何适用的。

Small quiz：

1.这一部分再次提到了Plessy一案，提供了比判决书开头部分更多的关于该案的信息，如果你是原告的律师，此时将如何利用该案为自己的当事人辩护？更进一步，可以提出什么样的理由来推翻（overrule）该案？

2.In none of these cases was it necessary to re-examine the doctrine to grant relief to the Negro plaintiff，这句话如何理解？the doctrine指的是什么？为什么没有必要性？这和本案之间有什么关系？

3.即使在Missouri ex rel. Gaines v. Canada, Sipuel v. Oklahoma, Sweatt v. Painter, McLaurin v. Oklahoma State Regents这几个案子中，都否认了“separate but equal”的原则，本案的被告律师是否还可以争辩这几个案子不能适用于本案？为什么？这体现了判例法的一个什么基本原则？

4.And in Sweatt v. Painter the Court expressly reserved decision on the question whether Plessy v. Ferguson should be held inapplicable to public education。这句话中，联邦最高法院为什么要reserve？联邦最高法院一般都会怎样作出reserve的决定？Sweatt一案作出的是什么样的reserve的决定？而在本案中，联邦最高法院显然是不会再次作出reserve的决定了，原因何在？

判决书以today一词作为转折，联邦最高法院分析了在当今背景下为什么要作出“separate but equal”违宪的判决。其中理由不难理解，但是应当注意下面两个有关判例法分析思路的问题。

Small quiz：

1.联邦最高法院写道：Such considerations apply with added force to children in grade and high schools，用意何在？这说明本案一定要遵循先例吗？

2.The effect of this separation on their educational opportunities was well stated by a finding in the Kansas case by a court which nevertheless felt compelled to rule against the Negro plaintiffs，这句话到底如何理解？Kansas case court是支持还是反对“separate but equal”这个原则的？如果反对这个原则，为什么还要rule against the Negro plaintiffs？这说明了什么？

此外，如何理解it has the sanction of the law中的sanctions？

2.PGA Tour, Inc. v. Martin

532U.S. 661 （2001）

本案的antidiscrimination已经远远超出了所谓的黑人和白人之间的平等问题，已经深入到了残疾人保护问题，并且是一个十分耐人寻味的特殊保护。如果不为残疾人提供应有的保护，从而使残疾人也能equal access那些健全人涉足的领域，是不是也算是歧视呢？其实在谈到平等保护的时候，是否思考过这样一个问题：为什么会有歧视？歧视的种类会有穷尽吗？应该怎么针对歧视立法？美国宪法的保障方式有效么？

Small quiz：

1.从本案的事实部分能否看出本案是在州法院还是联邦法院审理的？Jurisdiction的依据是什么？legal history又是什么？原、被告，上诉人和被上诉人都是谁？

2.如何理解 Magistrate Judge？本书中介绍过吗？

3.判决书中先后出现了Title Ⅲ, Title I和Title Ⅱ，分别都是指什么？和本案有什么联系？

4.判决书中还分别出现了§12182等一系列的法条，列举一下，看看都是用来规定什么的？分别在本案中起到了什么作用？其中，“public accommodations” to make “reasonable modifications” in its policies “when … necessary to afford such … accommodations to individuals with disabilities, unless the entity can demonstrate that making such modifications would fundamentally alter the nature of such … accommodations”这段的规定，在进行statuary construction的时候，会给法院留下哪些适用discretion的可能性？

5.对public accommodation的不同理解在本案中的作用体现在什么地方？ADA中列举了多少种public accommodation，就仅限于此吗？在判断的时候有什么要求？

6.本案的原告和被告之间应该是什么法律关系？在不同的法律关系之下，双方应该有什么权利义务？这对本案有什么重要意义？

7.联邦最高法院最终判定：Allowing Martin to use a golf cart, despite petitioner's walking requirement, is not a modification that would “fundamentally alter the nature” of petitioner's tours or the third stage of the Q-School。你对于法院的分析是否赞同？



注释

[1]到底怎样算是compelling interest，很多情况下需要联邦最高法院作出解释。比如，外国人可不可以在公立学校做教师呢？显然，这是基于alienage的一种suspect classification。美国联邦最高法院认为，citizenship requirement “was rationally related to the State's interest in furthering the promotion of civic culture and understanding”，因此，国籍的要求就被认为在教育方面体现了州的compelling interest，所以州立法规定外籍人不能担任教师是合宪的（Ambach v. Norwick, 441 U.S. 68, 1979）。但是，联邦最高法院却认为州没有以compelling interest来拒绝外国人在美国做公证人（Bernal v. Fainter, 467 U.S. 216, 1984）和律师（In re Griffiths, 413 U.S. 717, 1973）。


Section 5 Voting Rights

第五节 选举权

一、重点词汇详解

one man-one vote rule：一人一票制。也称作one person-one vote，指the principle that the Equal Protection Clause requires legislative voting districts to have about the same population，也就是原则上要求同等数量的人口所分配的议员席位数量应是相同的。由于人口不断变化，美国宪法第1条第3款规定，每十年进行一次人口普查（The actual enumeration shall be made…within every subsequent term of ten years），如果有必要，就根据新的普查结果重新调整议席分配。该原则适用于美国联邦众议院议席的分配，但是不适用于参议院，因为参议院由每州选派两名代表，而不是根据各州人口分配。在州立法机关的选区划分上，法院对这一原则的适用相对宽松，容许选区与现存的政治区划（比如县划分）相一致。

二、英语技能提高要点提示

1.abridging the right on account of：“剥夺”权利有一个较为固定的用法，即abridge the right，同理，剥夺自由就是abridge one's liberty；而on account of是法律英语中常用的表述，意思是because of，但是和后者相比，更多的出现于合同或是法条中，在日常用语中，一般还可以用for the sake of。

2.impose a poll tax：征税的term是impose或是lay，而且impose可以用于让某人负担某项义务和责任，或者更宽泛地指可以让某人承受不利事实的各种语境，比如，impose a fine，impose a special duty on oil，impose a 10% tax increase on electrical items.此外，还有一个小窍门，impose一般都和on这个介词搭配使用，而on一般都是指对某事有影响，有控制，所以，impact，influence，control这些词都经常和on搭配使用。

3.elected officials：上文有一个noted legislation，既然note作为名词都可以这样当做动词用，elect本身就是一个动词，用作elected officials就算是完成本职工作了。举一反三就是可以把动词的过去分词当做形容词用，好处就是形象，读者马上可以从动词的意思进行联想。

4.less-populated districts：populate既然是个动词，当然可以和同为动词的elect一样，用过去分词来当形容词，更重要的是，还可以用组合造词的方法，在前面加上一个副词来表达更多的含义。类比一下three-year-old boy，就是在old这个形容词前面用名词进行修饰，但是组合成一个复合词使用，既然名词可以这样来修饰形容词，那么专门用来修饰形容词的副词当然更可以这么用了。所以，从less-populated就可以大胆地总结出这样一个模式：副词加上一个动词的过去分词，中间用横线连起来，就是一个复合的形容词，不仅形象生动，而且简洁。

5.impediment to fair and equitable voting practices：impediment，妨碍, 阻碍, 障碍物。举一反三，应该联想到名词性的阻碍的意思还有hurdle，barrier，obstruction，hindrance。此外，impediment的介词搭配是to。

6.culminating in a decision：作出判决。这是非正式的说法，较为正式的说法是render a decision。此外还可以用come up with a decision。而decision则是judgment的一个非正式的说法。

7.The closeness of this election：closeness，形容词加上ness可以表示中文中很常见的“某某性”的含义， closeness就是“接近性”的意思。有close就有open，openness可以用来表达“开放性”，其他的以此类推。不要怕字典中查不到加了ness的形容词，英文读者自会明白。

8.in its wake：词组in the wake of的变形，表示“跟随”。常用的“接着的”表达方式不外乎是after，following等，但在新闻以及论文中，习惯用in its wake。

9.have brought into sharp focus a common…phenomenon：比较和体会一下如果用have brought a common…phenomenon into sharp focus这种用法（尽管从语法的角度看应该是bring sth into focus）的弊端，如果phenomenon后面有一个定语从句，就会头重脚轻。此种例子随手拈来：take into consideration a fact that…，read from them certain conclusions which…。

10.heretofore：指before now，经常用于合同等场合。比如，the parties have had no business dealings heretofore。像heretofore，here-做前缀的词语，在日常用语中用的不多，但是在合同里却很常见，先作一个小结，也算是抛砖引玉。

词义辨析

（1）hereafter，算是用得最多的，常用于合同中约定某些专有名词如何缩写的场合，如Renmin University of China（hereafter as RUC）。此外，由于原意是from now on or at some time in the future，也可以用the contract is effective hereafter。

（2）hereto，合同用语，比如用the parties hereto而不是the parties to the contract。

（3）hereinafter，比如the provisions contained hereinafter，而不是the provisions referred to later on this contract；有after就有before，对比一下，the products hereinbefore described；还有类似的，the products hereinabove described。

（4）hereby，比如the parties hereby declare，而不是so that the parties declare。

（5）hereof，意思是of this matter or document，比如the conditions hereof are stated in section 3, in confirmation hereof we…。

（6）herewith，指with this letter，比如I enclose herewith the plan。

（7）hereunder，指under this heading or below this phrase，比如see the documents listed hereunder。

11.franchise：就是the right to vote，投票权。此处使用的目的是避免重复。


Section 6 Privacy and the Due Process Clause

第六节 隐私和正当程序条款

一、基础词汇释义

1.procedural due process：程序性正当程序。美国宪法第5条及第14条修正案规定，除非存在特殊情形，若没有预先通知和提供公平审判的机会，政府不得剥夺公民的生命权、自由权、财产权。

2.substantive due process：实体性正当程序。美国宪法第5条及第14条修正案规定，政府无权颁布任何剥夺公民生命、自由、财产的法律，除非该法律基于合法目的且为实现该目的所关涉或必须。

3.rational basis test：合理依据标准。法院用来审查法律是否合宪的标准；要求法律必须和合法的政府目的有合理的联系。

4.dissenting opinion：（判决中的）反对意见。一名或多名法官对某一案件的独立记录意见；此意见与判决结果所依据的大多数法官的意见不同。

二、重点词汇详解

1.procedural due process and substantive due process: 程序上的正当程序要求。procedural due process指when depriving someone of life, liberty or property, the policies or procedures the government must observe。显而易见，要想让某人入狱服刑，首先就必须对其进行审判。但是，仅有审判是不够的，还需要一个“fair trial”，这就意味着审判如果只是遵守了程序规则，即满足了procedural due process还构不成fair trial。Fair trial also implies some subjective evaluation of whether the judge was impartial and the jury unbiased. The evaluation of the fairness of a judicial proceeding or law is the essence of substantive due process——实体的正当程序要求。是指无论适用何种程序—process,总有一些包含在Liberty之内的权利是不可侵犯的，对于实体的正当程序要求而言，如果这些权利没有在实质上受到保护，就是“fundamentally unfair”, “unreasonable”or “shocking”to the conscience of society。在运用实体正当要求时，法官不能把他们自己的倾向性带到审判中去。在20世纪初期，联邦最高法院曾经判决设定最低工作时间（Lochner v. New York, 198 U.S. 45, 1905）和最低工资的法律（Adkins v. Children's Hospital, 261 U.S. 525, 1923）违宪，这些判决饱受诟病，最重要的原因就是法官没有站在一个impartial的立场上，反而把自己有关经济政策的倾向而不是社会普遍接受的观点作为审理的依据，这就是一个典型的“unreasonable”or “shocking”to the conscience of society的案例。但是，程序上和实体上的正当程序要求也很难严格区别，比如，“米兰达规则”似乎只是有关程序上的正当程序要求，即警察在逮捕某人或审讯某人前必须要告知其享有的宪法权利，但这种告知由于涉及了实体性的宪法权利，实际上也同时包含了实体上的正当要求。由此可见，如果嫌疑人不知道自己的实体权利，他是无法来判断whether the judge was impartial and the jury unbiased。

2.penumbra of rights：penumbra原意是指a surrounding area or edge of uncertain extent，即边缘地带。在宪法中，就有这样的边缘地带。美国联邦最高法院指出，出于对基本权利的保护而制定的《权利法案》里就有包含着默示权利的penumbra，而在这些penumbra里隐含的权利，就叫penumbra right，最典型的例子就是隐私权——the right of privacy。美国联邦最高法院同时指出，虽然没有明文规定隐私权，但是基于《权利法案》的累积效应——cumulative effect，《权利法案》保护的范围扩大到了其周边相关的权利，具体到隐私权而言，就是一个“隐私领域”——zone of privacy。有zone of privacy，就会有其他的zone。按照美国联邦最高法院的说法就是，这些边缘地带是formed by emanations from Bill of Rights guarantees，即以《权利法案》所保护的权利为中心扩展出更多的宪法权利。这就意味着受到宪法保护的权利范围可以不断扩大，所以penumbra of rights可以翻译成“延伸权利”。

3.upholds：在判决中常见的法律术语，指维持法律或是判决的效力，有一个隐含的前提是对某项法律的合宪性或某项判决有异议。对于前者，如果法院认为争议中的法律合宪，则会判决uphold the law；对于后者，多用于上诉的场合：若维持原判，legal opinion里会用court upholds judgment/conviction/sentence，若推翻原判，则会用reverse the judgment。

4.affirming：也经常出现在判决中。和uphold的意思有相近之处，也指维持判决，多用于上诉的情形，比如court of appeal affirms the conviction。但和uphold相比，更多地用于程序上的裁决和对事实的确认，比如affirm the dismissal of the writ，affirm the trial court finding， affirm the fact。

三、英语技能提高要点提示

1.enforce laws：实施法律，也可以是执法的意思。Enforce算是一个law term，主要的用法有：enforcement，强制执行；enforceable，可执行的，如enforceable legal right。

2.silent about：可以引申理解为“袖手旁观”。

3.as strong as ever：“一如既往”如何翻译？as…as ever就是一个很好的实例。

4.ban on：禁止，要记住ban的介词搭配是on。可参见前文impose和on搭配的用法中对于on的用法的小小归纳。

5.maintain: 经常会在法律文书中出现的词，指坚持意见、主张——assert a position or opinion, uphold a position or opinion in an argument。类似的词汇还有argue, hold和contend。

6.a recent news article featured a fight，issue continues to plague the courts：feature article指特别报道，这里把feature当做动词来用；同样，plague主要是名词性的瘟疫的意思，现在也当动词用，指困扰。细心地看一下字典，大部分名词都会有动词性用法，一般是把名词使动化，比如feature地名词本意是特色，作动词就是以……为特色，使……成为特色；plague就可以从瘟疫联想到使……处于瘟疫状态，稍加引申就不难理解其中困扰的意思，并且用了plague还形象地指出了困扰的程度之深，就没有必要再在后面加上副词了。

四、案例解析

1.Griswold v. Connecticut

381U.S. 479 （1965）

Small quiz：

1.从本案的citation看，这是一个美国联邦最高法院审理的案子，案件的当事人的称谓应该是petitioner和respondent，但是这里为什么用appellant而不是petitioner呢？

2.从本案的判决书中能否找到“主犯”和“从犯”的英文说法？本案中谁会是主犯，谁会是从犯？

3.在这个案子中，分别提到了宪法第1条和第14条修正案，它们起到了什么作用？

4.Without those peripheral rights the specific rights would be less secure. And so we reaffirm the principle of the Pierce and the Meyer cases，这句话怎么理解？什么是periphreal rights，什么是specific rights？在本案中引用Pierce and the Meyer这两个案子的意图是什么？受到这个问题的启发，能不能根据本案的判决，具体说说第1条修正案的保护范围到底有多大？这个保护范围是如何不断扩大的？哪些rights和本案会产生联系，哪些和本案没有什么联系？联邦最高法院在判决书的一开始就论述这些，用意何在？

5.最高法院是如何protected the “freedom to associate and privacy in one's associations”的？“freedom to associate and privacy in one's associations”和本案有关系吗？

6.“right of assembly”是宪法权利么？在宪法的哪一部分提到了？和right of association有什么联系和区别？为什么要把它们放在一起进行比较？

7.The foregoing cases suggest that specific guarantees in the Bill of Rights have penumbras, formed by emanations from those guarantees that help give them life and substance，这句话如何理解？最高法院连续提到的第1条、第4条、第5条和第9条修正案是为了说明什么？是为了强调privacy还是为了强调freedom to associate？

8.在the zone of privacy created by several fundamental constitutional guarantees这句话中，several fundamental constitutional guarantees指的是哪些guarantee？判决书中还出现了类似的语句吗？

9.如果有一个regulating the manufacture or sale of contraceptives的法律，根据本案中最高法院所体现的态度，会是constitutional还是unconstitutional？

10.结合本案的案情，分析一下“governmental purpose to control or prevent activities constitutionally subject to state regulation may not be achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms”这句话应该如何理解？ governmental

purpose to control or prevent 体现在什么地方？而the area of protected freedoms 具体到本案又是什么？

11.我们回过头来看判决书中的这样一句话：This law operates directly on an intimate relation of husband and wife and their physician's role in one aspect of that relation。根据判决书中体现的内容，法院是如何认定这种relation的？

其实，通过上述问题的分析，我们看出法院的态度其实很清楚，那就是marriage显然是一个association，而且是天然地包含着privacy的一种association。association和privacy虽然没有明文规定在宪法Bill of Rights之内，但都是penumbra of rights，使用避孕措施是marriage中的privacy，对此加以禁止就违反了marriage所包含的宪法所赋予的penumbra of rights，所以作出如是规定的法律是违宪的。既然夫妻作为使用避孕措施的“主犯”都是无辜的，那么指导他们使用避孕措施的医生作为“从犯”自然也就无罪。

2.Lawrence v. Texas

539U.S. 558 （2003）

在分析本案前，我们再次总结一下美国联邦最高法院所作出的几种不同判决，majority opinion, concurring opinion和dissenting opinion。

Majority opinion，多数判决，多数意见。在美国联邦最高法院，共有9名大法官，a simple majority （5 to 4）is sufficient for deciding a case. One member of the majority of the Supreme Court justices will write the majority opinion, and as many justices who agree in both the holding and the reasons for that holding will join in the opinion and sign their names to it。

Concurring opinion，判决中的同意意见。在美国联邦最高法院作出判决的时候，one or more justices may agree with the holding but disagree with the reasons for it. If so, they may write a concurring opinion, spelling out their own reasons for the holding they reached as part of the majority。

Dissenting opinion，判决中的反对意见，the opinion of one or more judges in the minority of the court of judges hearing an appeal who do not agree on the holding the majority reached in the case。

Small quiz：

1.从判决书中总结一下本案的legal history，看看是否有特殊之处？

2.联邦宪法的第5条和第14条修正案都含有Due Process的宪法保障，为何本案要引用第14条修正案而不是第5条修正案？

3.判决书中提到了the Bowers Court，这和判决书中出现的this Court有什么关系？

4.根据判决书的论述，sodomy和homosexual conduct是一回事吗？区别何在？这对本案的判决会有什么影响？

5.This Court's obligation is to define the liberty of all, not to mandate its own moral code.这句话说明了什么？这在本案背景下意味着什么？最高法院define the liberty of all的职能从何而来？

6.判决书写到：Romer v. Evans, 517 U.S. 620, 624—which struck down class-based legislation directed at homosexuals。从这句话中，我们能够获得什么提示？是否除了Due Process之外，还可以找到别的宪法权利来对抗得克萨斯州的立法？

7.Stare decisis is not an inexorable command这句话如何理解？在本案中体现在什么地方？从the Bowers Court和this Court之间是否能够看出一些端倪？而Payne v. Tennessee和 Casey这两个先例对于这句话起到了什么作用？把本案中出现的案例列举一下，看看它们是如何体现Stare decisis这个判例法的基本原则的？

8.Justice Stevens和Bowers一案之间有什么关系？他的dissenting opinion在本案的引用给了我们什么提示？

9.根据本案的判决，能否体会到美国联邦最高法院是如何在government interest和个人自由之间进行平衡的吗？

10.如果在本案判决之后，Jack和Tom这两个15岁的男同性恋也在家中有性行为，本案的判决是否会适用？如果Jack已经成年而Tom没有成年呢？如果其中有强迫行为，本案是否适用？如果是在公共场合呢？

3.Lawrence v. Texas

539U.S. 558 （2003）

（EXCERPT FROM DISSENTING OPINION BY JUSTICE SCALIA）

这里我们将要分析的是Lawrence一案的dissenting opinion。其实，该案的majority opinion中已经涉及了dissenting opinion的重要性，Bowers 一案中Justice Stevens作出的dissenting opinion而不是majority opinion被当做本案所要依据的法律原则。这就提示我们，既然Stare decisis is not an inexorable command，最高法院完全可以推翻先例，而先例中所出现的dissenting opinion是最有可能反客为主成为推翻先例的理由的。因此，对于一个先例，如果其majority opinion对自己的立场不是很有利，反而很有可能从dissenting opinion里找到对自己有利的观点，关键就看能否在法庭上让法官们相信有充足的理由要推翻先例而遵从dissenting opinion了。

Small quiz：

1.substantive due process和heightened scrutiny之间是什么关系？

2.得克萨斯州把homosexual conduct与fornication, bigamy, adultery, adult incest, bestiality, and obscenity同样作为犯罪行为，The Texas statute undeniably seeks to further the belief of its citizens that certain forms of sexual behavior are “immoral and unacceptable” Bowers at 196—the same interest furthered by criminal laws against，对此你是否同意？

3.It is clear from this that the Court has taken sides in the culture war, departing from its role of assuring, as neutral observer, that the democratic rules of engagement are observed这句话和majority opinion里所说的this Court's obligation is to define the liberty of all之间是否产生冲突？

4.对于anti-homosexual culture是否是mainstream，Justice Scalia的观点和majority opinion之间的不同体现在什么地方？不同意见中还指出，persuading one's fellow citizens is one thing, and imposing one's views in absence of democratic majority will is something else，这里的majority和mainstream之间的关系如何？最高法院仅仅是一个law judge么？

5.根据本书的学习，能否推测一下Title Ⅶ是指哪个法律的第七编？

6.在本案的不同意见中有这样一句话：10 U.S.C. §654（b）（1）…mandating discharge from the armed forces of any service member who engages in or intends to engage in homosexual acts，和本案的事实比较一下，分析这样的规定和本案的majority opinion是否会有冲突？

7.that in some cases such “discrimination” is a constitutional right, see Boy Scouts of America v. Dale, 530 U.S. 640 （2000）.这里提到的案例起了什么作用，能否Google到此案的legal opinion（琢磨一下，这个案子是不是联邦最高法院判的，是否可以到联邦最高法院的网站上找一下）？在dissenting opinion里提这个案子的用意何在？

8.Justice Scalia指出联邦最高法院在判决本案的时候太着急了（impatient），许多问题要留给后代（later generation）去解决。从这个观点中可以看出Justice Scalia对最高法院所应起到的作用是个什么态度？

9.One of the benefits of leaving regulation of this matter to the people rather than to the courts is that the people, unlike judges, need not carry things to their logical conclusion.这句话如何理解？如果按照这句话的意思审理本案，最终的判决又会是什么？这和judicial imposition之间有什么联系？

10.如何理解［the Court has］ laid waste the foundations of our rational-basis jurisprudence这句话？这体现了Justice Scalia对majority opinion的什么态度？

11.formal recognition of the homosexual relation，以及a personal bond that is more enduring是指什么？在Justice Scalia看来，majority opinion是如何处理此问题的？是否前后矛盾？

12.从Justice Scalia的不同意见来看，是否赞同the structure of constitutional law that has permitted a distinction to be made between heterosexual and homosexual unions, insofar as formal recognition in marriage is concerned？如果禁止同性婚姻，是因为同性婚姻不能生 育吗?能否在随后的几句话中体会出Justice Scalia认为的justification？结合上一个问题，能否看出在这里提出这个问题是想说明什么？查一下同性婚姻在美国是否合法，特别是得克萨斯州对此问题的立法，对回答这个问题会有一定的帮助。

13.Justice Scalia在其不同意见的最后写道，Texas's prohibition of sodomy neither infringes a “fundamental right” （which the Court does not dispute）, nor is unsupported by arational relation to what the Constitution considers a legitimate state interest, nor denies the equal protection of the laws。其中，Justice Scalia认为“fundamental right”在本案中是指什么？和majority opinion中对此的理解一致吗？怎么理解nor is unsupported by a rational relation to what the Constitution considers a legitimate state interest？Justice Scalia在这里为什么会提出equal protection的问题？

最后，我们不难发现，Justice Scalia在不同意见中体现的语言风格比majority opinion的用语更为“有力”，这似乎是处于少数派地位的法官为了能让自己的观点引人注目的一种选择吧。

4. Roe v. Wade

410U.S. 113 （1973）

本案除了解决堕胎是否合宪这个实体法问题之外，还涉及了很多程序问题，主要有以下几个。

1.class action：集团诉讼，即a lawsuit in which the court authorizes a single person or a small group of people to represent the interests of a larger group。在集团诉讼中，人数不确定的具有同一事实或法律关系的多数当事人，被拟制为一个群体即“集团”，“集团”中的一人或数人起诉视为代表“集团”中所有当事人起诉。无论判决对“集团”有利还是不利，法院对“集团”诉讼所作判决效力及于“集团”中的每个人。根据美国《联邦民事诉讼规则》（Federal Rules of Civil Procedure）第23条的规定，集团诉讼必须具备下列条件：（1）the class must be so large that individual suits would be impracticable; （2）there must be legal or factual questions common to the class; （3）the claims or defenses or the representative parties must be typical of those of the class; and （4）the representative parties must adequately protect the interests of the class。

Small quiz：

本案中的class action指的是什么？有几个当事人可以提起此种诉讼？对照上文所述的第23条的规定，这符合一个集团诉讼的要求吗？

2.declaratory, though not injunctive relief:对于这两个程序法问题，我们似乎在以前的论述中都已经有所介绍，可以参见第十二课Twentieth Century-Fox Film Corporation v.Taylor一案中正确的declaratory judgment，和第六课Chancerty Court词条中对injunction一词的解释。看看能否在这些解释的提示下，回答问题。

Small quiz：

1.declaratory和injunctive relief如何理解，能否用plain English来描述一下？区别何在？

2.本案中的declaratory relief和injunctive relief分别是什么？最高法院对此的最终判决是什么？

除了上述两个程序法上的问题之外，本案还有很多值得我们注意的程序问题，看看自己是否注意到了以下问题？

Small quiz：

1.consolidated the actions是指什么，在以前的案子中出现过这个词吗？这个词和class action之间有关系吗？

2.justiciable controversies一词如何理解？本案中哪些action算是justiciable的，原因是什么？

3.分析一下本案的legal history，看看有什么特殊之处？初审法院是在什么地方？初审法院的审理有什么特殊之处？二审法院的审理有什么特殊之处？最高法院在本案中算是第几审法院？Appellants directly appealed to this Court这句话如何理解？direct appeal和declaratory relief之间有什么关系？

4.如何理解crossappeal？

5.Roe has standing to sue这句话里的standing to sue如何理解？最高法院对Roe和Does and Hallford的standing to sue的判决是什么，为什么这么判？对于此问题，下列的相关问题会帮助我们理解最高法院作出判决的理由：

（1）其中，如何理解an exception to the usual federal rule that an actual controversy must exist at review stages and not simply when the action is initiated这句话中的review，这和Roe的standing to sue之间有什么关系？

（2）对于Hallford而言，所谓的good faith state prosecution pending against him一句中，good faith state prosecution是指什么？pending是什么意思，在诉讼程序中处于什么阶段？

此外，本案判决书的语言也不太好理解，有几个词汇也未必完全算是重点词汇详解，但是却都和法律沾边，如不多加注意，未必能够理解其中的含义，这也算是legal English的难点所在吧，比如：

Small quiz：

1.A licensed physician （Hallford）, who had two state abortion prosecutions pending against him, was permitted to intervene，这句话中intervene结合上下文应作何理解？

2.the natural termination of Roe's pregnancy did not moot her suit，这句话中moot作何解释，是moot court——模拟法庭中所指的模拟的意思吗？

本案的实体法问题是Taxes criminal abortion statute unconstitutional。对于法院的这个判决，看看能不能理清楚下面几个问题。

Small quiz：

1.判决书中提到plaintiffs' Ninth and Fourteenth Amendment rights，为什么会选择第9条和第14条修正案？

2.判决书中写道，the Due Process Clause of the Fourteenth Amendment, which protects against state action the right to privacy，比照一下第14条修正案的条文，提到了privacy了吗？如果没有提到，为什么这里会把privacy和第14条修正案联系起来？

3.是所有的abortion都是constitutional的吗？有什么限制？


后记

在教授法律英语这几年的教学过程中，总有一个问题困惑着教与学：法律英语到底是学习语言还是学习法律？若从法律英语这个词的语义上进行狭义理解，法律英语似乎就是以英语来听、说、读、写、译与法律相关的材料。只要英语好，学几个法律术语就ok了。但是，法律英语绝不是如此简单，它实际上是指英美语系下的法律表达方式，即英美普通法背景下的法律问题的英语表述体系，因此，如果不理解英美普通法的基本知识，上述看起来简单的工作也并不简单，即使是把中文的法条翻译成英文这个看起来最符合狭义法律英语学习的工作，若离开了对英美法律知识的掌握，也难以做到贴切甚至是正确。基于此，法律英语的学习离不开对英美普通法的学习，正所谓：皮之不存，毛将焉附。

然而，对于英美法的学习依然存在困惑。在很多人看来，依托英美法学习法律英语是一个复杂和难以理解的“苦差事”，别的不说，仅是“法言法语”的专业表述方式一定会包含大量普通人难以理解的生词和偏词，读起来一定是如同嚼蜡一般。没错，英美法下的法律英语确实有其精、深和难的一方面，但是如果有心翻阅一下不同版本的美国法学院使用的教材，细心的读者就会发现，教材的语言并不是那么难以理解，除了一些法律专业词汇我们可能不是很熟悉以外，我们所想象的那种通篇都是从句接从句的长句式，以至于读了半天连主谓宾都搞不清楚的现象几乎不太会出现。可以很有自信地说，具有大学英语六级或是四级证书的读者基本上读懂原版教材绝对不是“mission impossible”。

不过，掌握法律英语也绝对不是单凭五分钟热情就能轻松搞定的。好几年来，总有学生问我，很想毕业后到外资所工作，怎样学好法律英语，特别是通过学习法律英语也相应地提升自己的英语能力？我给的建议其实很简单：找一本美国原版的教材，半个学期或是一个学期作为精读读完，自然就会有收获，而且，收获的绝对不只是几个专业词汇、几个法学理论，还有更为重要的一种积累——语感，法律英语的语感。语感这个东西看不见、摸不着，但是你却能感觉到，我相信经历过多次英语考试的学子们都或多或少碰到过这种事情：在做英语阅读理解或是完形填空的时候，总有些个“高手”老是得高分，问他们为什么要选择这个答案，他们未必会给你一个明确的说法，往往会很有意味地回答你一句：我就感觉选它没错。这就是语感好的一个表现。我们不否认有人就是天生悟性高，不怎么需要多读多看就能掌握好一门或是几门外语，但是大多数人还是凡夫俗子，需要日常的积累。读一读原版教材就是一个锻炼自己法律英语语感最好的途径。但是现实往往是“残酷”的：几年下来，我的学生中还没有一个读完一本原版教材（其实，学生们还会打破沙锅问到底地问我，哪一本教材好呢？我的回答很简单，对于我们这些non English-spoken国家的人来说，哪一个native的英国人或是美国人写的法律教材是不好的呢？），最多的也不过读了二三十页就放弃了。原因呢？没有时间，很忙！其实，一本比较简单的原版教材也不过二三百页，每天读上5页，一个学期肯定可以读完，而且是精读！

因此，法律英语的学习没有什么捷径可走，书山有路勤为径，只有系统地学习，持之以恒，才会有所收获。既然靠同学们自发自觉地系统和全面地学习法律英语是有难度的，那么依托美国原版教材编写适合中国学生理解的法律英语教材，通过开设法律英语专业课程强化法律英语的学习，就成为一个现实的选择。这也是编写本书的初衷。谨希望通过本书的编写提供一本较为全面反映普通法基础知识的教材，使同学们通过本书的学习能对法律英语和普通法知识有一个切身的体会和理解。

另外，在本书的编写过程中，何安然、李文迪思、南夷佳、时宁、熊敏、张辰雷、张竹涵、赵丹、赵建波等也为本书付出了心血，在此谨表谢忱！

姜栋

2009年7月
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inspect property, specifying the phce and
time for producion or inspection. The
requesting party then inpects and often copics
the documents or inspects the property. The

atormey for the responding parey Cor a

Fepresentative) s often present during the

inspection

FIGURES-7 Litigation basics—discovery
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Document

What It Is

How It Works

Complaint

Amswer

Demurrer
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Motion

nitial docoment fled in 3
lawsuit containing plantiff's
claims or causes of action
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some legal bsis» wsually that
the complaine il to sate 3
aause of action

A claim for damuges filed by
the defirdane agains che plan-
T Ceouncercaim) » 3 code-
fondne Ceroselim s o 3
e party (e urty acion)

A request for an arder from
the coure

PlaintifFs attommey prepares complaints selects the.
proper court then files the document in coures pay-
ing the appropriste filing fcs. The coure assigns 3
doket momber and fsses 3 summons, The plaintiff's
attommey s someone (not the plaind 1) scrve 3 copy
o the complaine and summons o the defendant.

Defendant's attomey prepares this using the docker
mumber. found on the complaine. Defendint’s attor-
ey serves plainciff by mailing 3 copy of the answer
o plaind 7' aorney. The original answer is filed in

coure and proper filing fees are paid

The demorrer is prepared by defentn’s tcency and
il like an answer, The deferdsnt's stormey sees the

case for 3 court hesring w0 that the judge can dete

mine if the demurrer s valid or ot

The defendand’s atcorney prepares chese documents
Covhicl aec optiona) and files them in court wseslly
it the answer. Counterelsims and. cross-clims are
served like the answer. A hirdparty action is served

like a compline

The party making the motion contacts the court to
obeain a dace for a hearing and then noeifes all ocher
Pardis that a hearing will take place. 3¢ which dme.
the garies have the right w argue for or sgsinse the
request Alorss with the notice of the motion. the
parey fils and scrves 3 document describing the mo-
tion (the motion) 3 statement of the facral basis
for the request G declaation or affidvie) s and 3
discussion of e legal kasis for the motion (memo-
Fandom). Partis opposing the mosion file declara-
tions andlegal memorsndom in appositon o the

Liigstion basicr

‘Pleadings and motioas,
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FIGURE -8 Continued
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Selecting the Proper Court

1. Subject matter jurisdiction  —  Choose federal court or state
court, depending on nature
of lawsuit
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district Cor county) in the
state.

FIGURE 81 Sclecting the proper court.
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Capion

Allegations

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SANTA CLARA

PETER PIPER. ) No.
Plsineift )
v )
)
)
GEORGIE PORGIE. y COMPLAINT FOR DAMAGES
and DOES 1V »
inclusives ) (BREACH OF CONTRACT)
5
Defendins )
)

Asand for s cause of acions plaintil allegess
1. Defendane Georgic Pargic is, and at all times bercin mentioned was, 3 resident of

Sints Clara Countys Califorsia

2, Plintif i ignorant of the truc names and capacitis of defendans sul berein as
DOES 1 through V. inclusive
s, Plintifl il amend this complsin to allage their true mames and capacitcs

i therefore sues thesc deferdanes by soch fceitious

when sscertained.

3. Plaintiff is informed and believes, and thereupon sllcges, that cach and every
defendant i the agent. servant. and employee of each of the remaining defendants
and at all imes mentioned herein was acting within the scope and auchority of sid
agercy and/or employment.

4.0n or sbout September 1+ + in the city of Gilroy. Councy of Santa
lrs, State of

lfornia. plaintiff and defendants emered it 3 writien
agreement, 3 copy of which is atached hereto as Ehibic A and made a pare hercof.
il agreements in parts providal that Plaint F greed to sll and Defendant sgreed
m purchise for the sum of S50, 000, five hundred pecks of pickled peppers.
Delivery of sid pickled peppers and payment therefore was @ be performed o
Septembr 10,

FIGURE 82 Semple complsint.
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2. For reasonable attorney’s fees, pursuant to 42 U.S.C. § 19885
3. For costs of suit incurred in this actions and
4 For such other and further relief as the Cour deems proper.

October 25,
Respecefully submitted.

Jeanne Myers
Astorney for Plaintiff JAIME MARTINEZ

DEMAND FOR JURY TRIAL

Plaintiff JAIME MARTINEZ hereby demands a jury trial

October

Respecefully submitted,

Jeanne Myers
Actorney for Plaintiff JAIME MARTINEZ

FIGURE 8-3 Continued
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Constitution, as a result of the customs, practices, and policies of
defendan CITY OF CENTERVILLE

18, Defendant, CITY OF CENTERVILLE, through their acts or
omissions, have tolerated and continue  to tolerate  racially
discriminatory law enforcement by police officers of the City of

Centerville. These acts or omissions include, but are not limited o,

a. failing to implement and enforce policics related to. vehicle
stops that appropriately guide and limic the discretion of
individul erooperss

b failing to erin troopers adequately o prevent racially
discriminatory conduce and use of excessive force related to
vehicle stopss

e filing o supervise troopers adequately to. prevent racially

discriminatory conduce and use of excessive force related to

vehicle stop

. failing to monitor troopers adequately who engage in or may be
likely 0 engage in rchlly discriminatory conduct and wse of

excesive force rehted to vehicle stops

e failing to csublish a procedure whereby all civilian complaines
are documenteds and are investigated and  adjudicated

adequatelys and

£ failing to discipline adequately troopers who engage in racially

discriminatory conduct and use of excessive force related to
vehicle stops.
19. As a direct and proximate result of the customs, practices, and
policies of defendane CITY OF CENTERVILLE. plaindiff has
suffered and continues to suffer injury, loss, and damage including
loss of liberey, physical and emotional distress, pain. suffering. and

Toss of employment

20.As 2 result of defendants” conduct, described in this comphint.,
Plainti fF incurred and continues to incur medical expenses an amount to.

be determined acconding t proof at trial

21 As 4 result of defendants” conduct, described in this comphint,
PlaintifF incurred and continues to incur lass of wages in an amount to

be determined acconding to proof at trial
WHEREFORE. plaintiff prays judgment against defendant as follows.

1. For compensatory damages. in an amount to be determined accordin

o proof at erials

FIGURE $-3 Continued
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NAO 440 (Rev. 8/01) Summons in a Civil Action

RETURN OF SERVICE

Service of the Summons and comphint was made by me'” | PATE
NAME OF SERVER (PRINT) TIE
Cledk one box below o indiare approprate mehod of sevice
7 Served personally upon the defendane. Plce where srved

[ Lefe copies thercof at the defendanes dwelling house or usual
Place of abode with a person of suitable age and discretion

then residing therein

Name of person with whom the summons and complaint

were left

[ Returned unexccuted.

£ Other (speciey)

STATEMENT OF SERVICE FEES
TRAVEL SERVICES TOTAL

5 0.00

DECLARATION OF SERVER

1 declare under penalty of periury under the laws of the
United Stited of America that the foregoing information
contained in the Return of Service and Statement of Service

Fees is true and correct
Exceuted on
e

Sgmanre of Serer

Addres of Server

1) Avto who may serve 3 sammons see Role 4 of the Federal Rules of Givil

Procalre

FIGURE 85 Return of scrvice
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SAO 440 (Rev, 8/01) Summons in a Civil Action

UNITED STATES DISTRICT COURT

Districe of

MONS IN A CIVIL ACTION

CASE NUMBER

TO: (Nume and addrss of Dxfncing)

YOU ARE HEREBY SUMMONED L1 requirad to serve o
PLAINTIFF'S ATTORNEY (name and addres)

an amser to the complaint which is served on you with this sommons. within _

s after service of this summons on you, exclusive ot
the day of service, 1T you fil to do so. judgment by defaue will be taken againse
you for the relief demanda in the complaint. Any answer that you scrve on the
partics to this action must be filad with the Clrk of this Court within 3 ressonsble

period of time after service

[Saans PRTE

TBY7 DEFUTY CLERK
FIGURE 84 Summons
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FIRST AFFIRMATIVE DEFENSE
Other Action Pending

5. This action s barred by a prior action pending before this Court
which involves the sime transactions, issucs, partics, and property
that are the subject of the comphine. The other action is presently
pending in this branch. Case No. 123456, filed by defendant agrinst
phain tiff Both parties to this complaine have appeared in the ocher
action. Defendant requests that the Court take judicial notice of the
other action under Evidence Code Section 452. A copy of the complaine

in dhat action, filed [date], s attached as Exhibic A

SECOND AFFIRMA TIVE DEFENSE
Fails To State Canse of Action

9. The complaint is barred by plainciff's filure to state a cause of

action against defendant
WHEREFORE, defendant requests judgment as follows.

1. That plaindiff ake nothing by the complaine, which will be
dismissod with prejudice.

2. That defendant recover from plaintiff coses in ehe amount to be
proven.

3. That the Court order further reasonable relief.
Date; November 1,

Chance R Rhee, Attorney For Defendant

GURE 8-6 Continucd
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SANTA CLARA

PETER PIPER, > Ne.
Pl 7 )

. ) ANSWER 0

COMPLAINT

GEORGIE PORGIE., )

and DOES 1V, )

inclusive. )
Defendants )

)
Defendant, Georgie Porgic, answers the complaint of plaindiff, Pecer

Piper, in this action as follows.

1. Answering paragraph 1, defendane admits tha he i an
individual residing in Santa Clara County California. Defendant
denies the rermaining allegtions in this paragraph

2 Answering  paragraph 2, defendant s without  sufficient
information or belief to admit or deny the allegations in this
paragraph Based on chis lack of information or belief, defendant
denies the allegations

3. Answering paragraph 3, defendant denies cach and cvery
allegations congiined therein

4 Answering paragraph 4, defendant admits the allegation

5. Answeri

g paragraph 5. defendant denies dhe allegations in ehis

paragraph, and in particular alleges that plaintiff failed to deliver any

pecks of pickled peppers to defendant
6. Answering paragraph 6. defendane denies the allegations in this

paragraph
7. Answering paragraph 7. defendant denies the allegations in this

paragraph.

FIGURE 86 Answer.
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UNITED STATES DISTRICT COURT,
EASTERN DISTRICT OF CALIFORNIA

JAIME MARTINEZ ) NO 12345
Plainti )

FIGURE 83 Sample complains.
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Allegatons

Date and

Signarure

5. PlintifF has ac all times done and performe allthe stpolations. covenants, and
srccments required by him on his part to be performed in accordance with the
terms and conditions of the contrct

6,00 or about Sepeember 10, - defondints failed and refused o
perform said contexct in that, cven thouh they ook delivery of the
aforementioned pickled peppers, they refused o pay the sum of $50, 000, o
any amount, for the pickled peppers. Even chough demand has been made by
BlaintifF for payment defendants continue to refise paymant

7. Asa resul of defendants breach of the contract, plaintifF has susained damages

i the sum of $ 50, 000+ o part of which has been piid.

WHEREFORE. phini T prays judgment agiin defendants, and cach of
them s Follows,

1. For compensatory damages in the sum of $50, 000
2. For interest on the som of 30, 000, from and after September 10,
3. For coss of suit herein incurreds and

4. For such orher and further relif 35 the court may decm proper.

Dated: Octob 1+

Kurt Romer Atwrney for Plaindff

URE 82 Contnuel
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8 Defendant JAIME MARTINEZ was at all times mentioned in this
comephint, acting under color of state law

9. Deferdant JAIME MARTINEZ is sucd in his individul and official
Gpacity

10.0n April 17, + defendant RANDY RAMBEAUX
wrongfully and unlawflly detained plaintiff for 2 minor traffic
infiaction at which time without any just cause he shoved s serucks

and it plaindff and subjeced him to other excessive acts of

violence. Plainiff furcher alleges that such acts of violence wer
motivated by defendanes hatred and i1l will toward plaintiff because of

plaingi s race and ‘or cehnic heritige.

11n acting as alleged in chis complaine, RANDY RAMBEAUX
violated plaintiffs right to be free of unreasonable scarches and seizures
under che Fourth and Fourtcenth Amendments to the United States

Constitution.

12. As a direct and proximate result of deferdants actions. described in
this complaint, plaintff has suffered and continues to suffer injury,
Toss, and damage, including loss of liberty, physical and emotional

distress, pain, suffering, and loss of cmployment.

13 As a result of defendants’ conduct, described in this compline.
plaintifF incurred and continues o incur medical expenses an amount to

be deter-mined according to proof at trial

14 Asa reslt of defendants’ conduct, described in this complaine.
plaingi incurred and continues to incur loss of wages in an amount to

be determined according to proof at trial.

15.In aceing as is allesed in chis complaine, defendants aceed
Knowingly. willfully, and maliciously. and with reckless and callous

disregard for plain-tifT's federally protccted righes.
SECOND CAUSE OF ACTION

Plaintiff alleges againse Defendane, CITY OF CENTERVILLE, as

follows

16. PlaindiF reseates and realleges the allegations in paragraphs 111 of

the First Cause of Action as if Fully s forth herein

17 Plaingiff is informed and believes and dhercon alleges that he was

subjected to a violation of his right to be free of unreasonable seizures

under the Fourth and Fourteenth Amendments to the United States

RE$-3 Continued
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) COMPLAINT FOR DAMAGES
. )

) 2USC 19
RANDY RAMBEAUX, CITY)

OF CENTERVILLE. ) DEMAND FOR JURY TRIAL
Defendants )
)
)

)
FIRST CAUSE OF A CTION

Plaintif alleges againse Defendant RANDY RAMBEAUX as follows

1 This is an action brought under 42 U.S.C.§ 1983 to obuin

injunctive re-lief and recover damages against defendans for violation

of phindiffs right to be free of unrasonable scarches and scizures
under the Fourth and Fourteenth Amendments o the United States

Constitution.

2. "The jurisdiction of this Court is pradicated on
1343

1331 and

3. Phinff, JAIME MARTINEZ, 1S . and at all times mentioned in
this complaine was.  citizen of the United States, and a resident of
the CITY OF CEN-TERVILLE california

4. Deferdant JA. IME MARTINEL is and at all eimes mentioned in this
complaine was. a resident of centerville, California. Defendane CITY
OF. CENTERV. ILLE is and all times mentioned in this complaine
was, a ity in the State of California, organized and existing under
the laws of the State of Californias with the capacity to sue and be

sued. Venue is therefore proper under 28 U.S.C. § 1391 (b)

A substantial part of the events giving rise to this action occurred in
Centerville, California. Venue is therefore proper under 28 U.S. C.
§1391 ()

6 Deferdant JAIME MARTINEZ was, ac all times mendional in this

comphine, an agent of the €

nierville Police Dxparement, employed as
police officer.

7. Defendant JAIME MARTINEZ was, ac all times mentioned in this
complaine, acting in the course and scope of his cmployment with the

City of Centerville:

FIGURE 83 Continucl
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§1139 FAMILY LAW
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n order for the support of 3 child cannat be ksl on the sme e of facs
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OneLook Dictionaries
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The Elements of Style

Introduction to Basic Legal Citation






OEBPS/Image00019.jpg
Primary Sources

Secondary Resources

Constits

Dictionarics

Statutes

Encyclopedias

Rules, rey

Form books

Case law

Periodicals

Treatises

Digests

Citators






OEBPS/Image00032.jpg
Basic contract () Mol consene,  (2)

requirements consideration,  (3) apable
partics, and (4) legal subject
matter

Statute of Frauds A rule requiring that certain

types of contracts be evidenced

by a writin

Parol evidence rule IF parties have a written agrecment
that is intended to be a complete

expression of their agre

ment.
written or oral evidence of prior
or contemporancous agreements

is not admissible evidence

Quasi contract An implied-in law contracts even
if one of the required clemens is
missing Cusually assene) s the law
freats certain stuations as ntracts

in order to aveid an unjust resule
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Technology
Corner

Web Address

Fedmarket. com/

uspro. gov/

copyright. gov/

business. com/dircctory,/law/

ecoc. gov

dol. gov

Name of Site

The Federal Marketplace

U.S. Patent and Trademark Office

U.S. Copyright Office

Business Law. com- Business Search Engine

U.S. Equal Employment Opportunicy
Commission

U.S. Department of Labor
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Fee simple

Life estate
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Tenancy in common

property

Community

Terancy by the enirety

Absolute ownership of property
passing to heirs upon owner’s
death

Ownership interest lasting for

onc’s life

Equal co-ownership with right

survivorship in co-tenants

Co-ownership by a marricd couple
in a community property statc

Co-ownership by a marricd couple
in a noncommunity property
state

Owncrship interssts in real state.
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Promissory estoppel/

Deerimental reliance

Breach of contract

Specific performance

Resticution

Implied warranty of
merchantability

Implicd - warranty  of
fitness for a particular
purpose

Assignment

Delegation

A promise to make a gife is
enforcable i the promissee
juseifiably, and to his detriment.
relics on the promise and the
promisor should have expected

such reliance

The failure of a party to perform
his or her obligations or promises

under a contract

One remady for breach of contracts
a court order to perform one's

contractual abligations
Reeurn of consideration

An implied promise that goods
sold are not defective and are

fit for the general purpose for

which they are purchaseds often
part of conmacts under the
U.C.C.and various consumer

contracts

When a merchane sclls goods
knowing they are intended for
a specific purposes the law
implies chat they are suitable
for that purpose

Transfer of contractual rights

Transfer of contractual obligtionss

doxs no relieve originl contractine

party of his or her obligadions

el st
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3. Who do you belicve discriminsted asainst you? Was i 3 lindlond, owencrs

bank, ral ctitc agents broker company . or organization?

Name.

Address.

4 Where i the allegal act of discrimination occur? Provide the address. For
example; W it at 3 rental unit? Single family home? Pablic o Asistal
Housing? A Mobile Home? Did it occur at 3 bank o ceher londing

Address.

city sate. 2Zip Code

5. When did the las et of discrimiration occur?
Enter the date Gmm/ dd/yyyy)

I the allEged discrimination continuows o on going? (] Yes (] No.

Signature Date. (mm/ddyyyy)

Send this form t HUD or o the fir housing stency where the allaged act of

dicrimination ccurred.
IF you are unable to complete this form, you may cal the office nesrest you.
See addresses and telephone mumbers Tisead o the back pasc.

Previous Versions Obsolele  Page 5of 7 form HUD=903.1 (7/2004)

FIGURE 71 Continucd
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Your Neme: [Best ime[Yaur Daytime Prone Mo
o can.

Your Address Evening Phone No

Gity State: |2 Code.

Who e can we call if we cann reach you?

T Gortacts Nar. [Gayiime Phane T
Best e 1o cal Evering Phane Mo,
T Gontacts Name [Gayiime Phane o
Best e 1o cal Evering Phane N,

T What bappened to you? Haw were you dhcrimimeied sgame, For
example; were you refised an opportunity to rent or buy housing? Denial

 loan? Told dhat howsing was not availble when in fict i was? Trestal

ifferently from orbers secking housing? St briefly what happenct.

2 Why do you believe you are being, dieriminsted sEvime?
It s 3 vilation of the s to deny you your howsing rights for any of the
foloweing factors; = race » color » religion = sex + mational origin

Familis] staros (Familics wich chiliren underl8) » disablity

For cxample; were you denid housing because of your racey Were you
denicd 3 mortgase Tosn because of your rligion? O twrmed down for 3
aprtment because vou have children? Were you harassal because you
s someone in obeining their fair housing righs? Briefly explain why
you think your housing righes were denied because of any the fictors lised
above

Previous Versions Otslele  Page 4 of 7 form HUD-903. 1 (7/2004)

FIGURE 7-1 HUD discrimination complain form,
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The Court

Often depends on whether
the case is 2 misdemeanor

ora felony.

Often depends on how
much money is sought.

A Jury

Under the Constitution,
the defendant has a right
toa jury in criminal cases
where the  punishment
exceeds 6 months.

Where a party secks
money damages, both
sides are ofien entitled
to.a jury

Attorneys

ndant is
entitled  court- his or her

An indigent det

own attorney  appointed

Exch party must bear
costs

Burden of
Proof

The prosccutor must prove
the defendant guilty beyond
a reasomable doub

The  phintiff  must
prove his or her ase by
a preponderance of the

evidence.

Verdict The defendant s found | The defendant is found
guilty or is acquitted. liable or not liable.

Punishment A guilty defendant can be | Damages are assessed
fined or jailed. aginst a liable defendant

Appeal Only the defendant can | Either side can usually

appeal

appeal
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Criminal Cases vs. Civil Cases

A Drunk Driver

A Criminal Case

A Civil Case

The Case

A govemnment prosccutor
files criminal charges against
the drunk driver. An injurd
victim is a witness in the

A party injured in the
cnash files a lawsuit
against the drunk driver
asking  for  money
damages
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TABLE 1-1 The legal community

The Court Judges
Magistrates/ Commissioners, Re ferces
Court Reporters
Court Clerks

Bailiffs
The Law Office Attorneys

Paralegals

Legal Secretarics

Law Clerks
Administmative Agencies Administrative Judges

Attorneys (Legal Counsel)
Support Saff
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any subject, @ minimum of one year of law-related
experience under the supervision of an attorney who has
b

at lease the preceding three years or who has practiced in

1 an active member of the State Bar of California for

the federal courts of this state for at laase the preceding

three years, and a written declaration from this attorney

stating that the person s qualified to perform paralegal
fasks

(4) A high school diploma or general equivalency
diploma, a minimum of three yars of law-rclated
experience under the supervision of an attorney who has
b

at lease the preceding three years or who has practiced in

1 an active member of the State Bar of California for

the federal courts of this stte for at least the preceding
three years, and a written dechration from this attorney
suting thae the person s qualificd to perform paralegal
tasks. This experience and training shall be completed no
later chan December 31, 2003

() Al paralegals shall be required to certify completion
every three years of four hours of mandatory continuing
legal education i legal ethics. Al continuing legal
education courses shall meet the requirements of Section
6070, Every two yearss all paralegals shall be required to
certify completion of four hours of mandatory continuing
education in cither general law or in a specialized arca of
law. Certification o these  continuing  cducation
requirements shall be made with the paralegal’s supervising
atorney. The paralegal shall be responsible for keeping a
record of the paralegal’s certifications.

() A panalegal does not include a nonlawyer who

provides legal services direetly o members of the public,
or a legal document assistant or unlawful detainer assistant
as defined in Scction 6400, unless the person is a person
described in subdivision (a)

() This section shall become operative on January
2004,

Figare 14 Continned
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| Corner
Web Address Name of Site

W supremecoureus. gov U.S. Supreme Court
Wi senate. gov/ U.S. Senate
Wi house: gov/ U_S. House of Represcnttives
W uscoures. gov Administrative Office of U. 5. Courts
Wi fe. gov Fedenl Judicial Center
www. nesconline org/ National Center for State Coures
www. firstgov. gov U.S. Government Official Web Poral
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The Technology Corner Boxes provide starting points|
Technology BT
— e Examine cach sitc. Bookmark the addresses you find|

most helpful.

Web Address Name of Site
www. abanet. org/ American Bar Association
www. mala. org/ National Association of Legal Assistants
www. paralegals. org/ National Federation of Paralegal Associations

www. abanet. org/cpr/home. heml  ABA Center for Professional Responsibilicy

uide. Ip. findlaw. com/0Ttopics/  Selected U.S. Supreme Court Eehics Decisions.

Hethics/ cases. heml

Caution; Web addresses may change and some may disippear. If you experience
difficulty loading a Web page, try deleting the information to the right of the last
slash mark (/). You may need to work all the way back to the *. com” or *. cdu” or

“ gov” or *.org” and so forth
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(b) Notwithstanding subdivision (1), a paralegal
shall not do any of the following.

(1) Provide legal advice.

(2) Represent a client in court

(3) Select, explain. draft, or recommend the use of

any legal document to or for any person other than the

attorney who dircets and supervises the paralegal.

(4) Act as a runner or cappers as defined in Sections
6151 and 6152

(5) Engage in conduct that constitutes the unlaw ful
practice of law

(6) Contract with, or be employed by a natural person
other than an atorney to perform paralel services

) In connection with providing paralegal scrvices,
induce a person to make an investment, purchase a
financial product or scrvice, or enter a transaction from
which income or profit, or both, purportedly may be
derived

(8) Establish the fees to charge a client for the
services the paralegal performss which shall be established
by the auorney who supervises the paralegal’s work. This
paragraph docs not apply to fees charged by a paralegal in a

contract to provide paralegal services to an attorney s law

firm, corporation, governmental agency + or other entity
as provided in subdivision (1)

(&) A paralegal shall possess at lease one of the
following

(1) A cenificate of completion of a parlegal program
approved by the Americin Bar Asociation.

(2) A certificate of completion of a pralegl program .
or a degree from a pastsecondary inscitution that requires the
successful completion of a minimum of 24 semesters or
cquivalent. units in law-related courses and that has been
accredited by a national o regional accrediting organization or
approved by the Burcau for Private Postsccondary and
Vocational Education.

(3 A baccalaureate degree or an advanced degree in

Figure 141 Continued
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Regulation of Paralegals

California Business and Professions Code § 6450
“Paralegal " Requirements

@) “Paralegal” means a person who holds himself or

hersel§ out to be a paralegal, who is qualified by

education eraining. or work experience, who either
contracts with or is employed by an attorney, law firm,
corporation ., governmental agency s or other entity. and
who performs substantial legal work under the direction
and supervision of an active member of the State Bar of
California, as defined in Section 6060, or an attomey
practicing law in the federal courts of this state. that has

been specifically de

cgated by the attorney to him o
her. Tasks performed by a paralegal includes but are not
limited 10, case planning, development, and managements
legal rescarchs interviewing clientss face gathering and
rerrieving information  drafting and analyzing legal
documentss collecting, compiling. and utilizing technical
information to make an independent  decision and
recommendation to the supervising attorneys  and
representing clients before a state or federal adminiserative
agency if that representation is permitted by statute, court

rules or administrative rule or regulation.

Figure 1-1 Regulation of paralegals
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Web Address
aw. cornell. edu

law. indiana. cdu
washburnlaw. edu
findlaw. com

firstgov. gov

Name of Site
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