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前言

随着我国入世和改革开放程度不断加大，越来越多的外资进入中国市场，越来越多的中国企业走出国门寻找商机。无论是“迎进来”，还是“走出去”，法律问题是这些企业都须面临的一个共同问题，而这些法律问题中的大多数又都属于涉外法律的工作范畴。由于法律文化、法律条款的差异，中外双方在合作过程中不可避免地会出现许多矛盾分歧，减少、化解这些矛盾分歧需要沟通谈判，甚至需要通过法律手段来解决问题。所有这些工作都需要法律工作者通过专业外语完成。因此，在国际化趋势日渐凸显的今天，掌握专业外语已经成为法律人必备的职业素质。

众所周知，美国法是英美法系的典型代表，其法律体系完整、内容丰富，既有传统的普通法，又有新兴的成文法;既有统一的联邦法，又有各州的法律。同时，美国法在世界范围内影响深远，学习研究美国法意义重大，这不仅表现为许多国家都在研究美国的法律规则，借鉴其成熟做法，还表现为许多国际公约也参照美国法的理念、原则、规则制定。

因此，本书作为学习法律英语的精读教材，主要介绍美国法，希望读者通过学习权威、实用的美国法律知识，掌握地道、纯正的法律英语。一般的语言教材都会系统地讲授语法知识，但本书的编写设想学生已经完成了从中学英语到大学一、二年级的基础英语学习，系统掌握了英语语法等基础知识并有不低于六千英语词汇量。本书具有以下特点:

首先，编者参考了大量的美国原版法学书籍，包括美国法学院教材及大量判例，力求实现教材内容的权威性和丰富性。

其次，本书引用了许多极具代表性的英文案例。英美法系是判例法系，无论是法官还是律师都特别注重对判例的研究，因此学习美国法不能绕过案例，通过研究案例更有利于掌握标准的法律英语，也更容易掌握美国法的精髓。本书选取了十几个经典案例，以期最大程度地展现美国法原貌。

再次，本书在每部分后面都附有相关的练习题，以期帮助读者检查自己学习掌握法律英语术语、基础美国法知识和逻辑推理知识的程度，查漏补缺。

本书共分十部分。第一、二部分首先介绍了基本法律英语词汇的特点、美国的法律体系。这是学好法律英语的基础。第三至第九部分分别介绍了美国主干部门法:合同法部分对合同的成立、有效性、违约以及救济进行了详细论述;侵权法主要介绍了故意侵权、过失侵权、近因原则、共同侵权、代理人责任、严格责任以及抗辩等;知识产权法主要介绍了商业秘密、版权、专利、商标的概念及对其的保护;此外本书还对美国宪法、刑法、刑事诉讼法、证据法、财产法等法律进行了概括介绍。本书最后一部分简单介绍了逻辑推理(logical reasoning)的有关知识，这也是涉外法务工作人员需熟练掌握的不可或缺的知识。

法律英语证书(Legal English Certificate，简称LEC)全国统一考试旨在为国家机关、涉外企事业单位、律师事务所等提供招募国际性人才的客观标准，同时督促国内法律从业人员提高专业英语水平。LEC考试的题型、考查内容与美国律师资格考试相近，同时又突出了法律英语语言运用特色，并结合中国实际增加了法律英语翻译测试。公检法机关和企事业单位涉外法务工作人员，从事涉外法务的律师、公司法律部门的从业人员，高等院校法律、英语、经贸、国际关系等专业学生，愿意从事法律英语教学的教师以及社会上一切法律英语爱好者均可参加LEC考试。LEC考试每年两次，分别在5月和11月的最后一个星期六举行。有关考试信息请关注LEC考试官方网站:www.lectest.com。

本书由法律英语证书(LEC)全国统一考试指导委员会组织专家编写，它不仅为欲参加LEC考试的考生提供了系统权威的复习指南，也是一本为全国高等院校学生学习法律英语所精心编写的精品系列教材之一。

参加本书修订工作的专家学者还有中国政法大学法律英语教学与测试研究中心的齐筠、刘华、魏蘅、张鲁平、姜妮妮等，全书由美国专家Russell Leu教授统稿。在此对诸位的辛勤劳动表示诚挚谢意。

书中不当之处，敬请同仁指正。

张法连

2013年8月


目　录


法律英语证书(LEC)辅导教材编写委员会



前言



Part One　Basics of Legal English



导　读



Chapter 1　Introduction



Chapter 2　Historical Development of Legal English



Chapter 3　Characteristics of Legal English




1.Extensive use of words and phrase derived from French and Latin





2.Legal terms of art





3.Legal jargon





4.Legal meaning may differ from the general meaning





5.Words may be used in apparently peculiar contexts





6.Lack of punctuation





7.Use of doublets and triplets





8.Unusual word order





9.Use of unfamiliar pro-forms





10.Here-，there-and where-words





11.-er
 ，-or
 ，and -ee
 name endings





12.Use of phrasal verbs




Chapter 4　Terms and Rules in Legal English




1.Articles





2.Prepositions





3.Pronouns





4.Adjectives





5.Adverbs





6.Collective nouns





7.Past tenses





8.Verb forms





9.Phrasal verbs





10.Negatives





11.Ending sentences with prepositions





12.Splitting infinitives





13.Using the personal pronouns
 ‘I
 ’，‘me
 ’and
 ‘you
 ’



Chapter 5　General Legal Terms



1.Civil litigation terms



2.Pre-trial terms



3.Mediation and/or arbitration



4.Trial—the beginning



5.Trial jury—selection and testimony




6.Trial—the process





7.Verdict and afterwards





8.An appeal—what it is





9.Some legal terms you need to know




Part Two　American Legal Regime



导　读



Chapter 1　Overview of the U.S.Court System



Ⅰ.U.S.Supreme Court



Ⅱ.U.S.Court Of Appeals



Ⅲ.U.S.District Court



Ⅳ.U.S.Specialized Courts



Chapter 2　Jury Trial



Ⅰ.Scope of Jury Trial Rights



Ⅱ.Means of Controlling the Jury



Chapter 3　The Adversarial System



Chapter 4　Appellate Courts



Chapter 5　Appellate Judges



Chapter 6　Court Opinions and Case Digests



Part Three　Constitutional Law



宪法导读



一、《美国宪法》的基本原则



联邦体制



宪法至上



人人平等



二、《美国宪法》主要内容



Chapter 1　Introduction



Chapter 2　The Judicial Power



Ⅰ.ArticleⅢ



Ⅱ.Federal Courts



1.ArticleⅢCourts



2.Article I Courts



Ⅲ.Jurisdiction of the Supreme Court



1.Original(Trial) Jurisdiction



2.Appellate Jurisdiction



Ⅳ.Constitutional and Self-Imposed Limitations on Exercise of Federal Jurisdiction-Policy of“Strict Necessity”



1.No Advisory Opinions



2.Ripeness—Immediate Threat of Harm



3.Mootness



4.Standing



5.Adequate and Independent State Grounds



6.Abstention



7.Eleventh Amendment Limits on Federal Courts



Chapter 3　Legislative Power



Ⅰ.Enumerated and Implied Powers



1.Necessary and Proper“Power”



2.Taxing Power



3.Spending Power



4.Commerce Power



5.War and Related Powers



6.Investigatory Power



7.Property Power



8.No Federal Police Power



9.Bankruptcy Power



10.Postal Power



11.Powerover Citizenship



12.Admiralty Power



13.Power to Coin Money and Fix Weights and Measures



14.Patent/Copyright Power



Ⅱ.Delegation of Legislative Power



1.Broad Delegation Allowed



2.Limitations on Delegation



Chapter 4　Individual Guarantees Against Governmental or Private Action



Ⅰ.
 Constitutional Restrictions on Power and State Action Requirement



1.Bill of Rights



2.Fourteenth Amendment



3.Commerce Clause



4.Rights of National Citizenship



Ⅱ.State Action Requirement



1.Exclusive Pubic Functions



2.Significant State Involvement—Facilitating Private Action



Chapter 5　Retroactive Legislation



Ⅰ.Contract Clause—Impairment of Contract



1.Not Applicable to Federal Government



2.Basic Impairment Rules



Ⅱ.Bills of Attainder



Ⅲ.Due Process Consideration



Chapter 6　Procedural Due Process



Ⅰ.Basic Principle



1.When Is Individualized Adjudication Required?



2.Intentional Deprivation v.Negligent Deprivation



Ⅱ.Is Life，Liberty，or Property Being Taken?



1.Liberty



2.Property



Chapter 7　Substantive Due Process



Ⅰ.Relationship Between Substantive Due Process and Equal Protection



1.Substantive Due Process



2.Note—Clause Not Necessarily Mutually Exclusive



Ⅱ.What Standard of Review Will the Court Apply



1.Strict Scrutiny(Maximum Scrutiny)



2.Intermediate Scrutiny



3.Rational Basis(Minimal Scrutiny)



Chapter 8　Equal Protection



Ⅰ.Constitutional Source



Ⅱ.Proving Discriminatory Classification



1.Facial Discrimination



2.Discriminatory Application



3.Discriminatory Motive



Ⅲ.Suspect Classifications



1.Race and National Origin



2.Alienage Classifications



Ⅳ.Quasi-suspect Classifications



1.Gender



2.Legitimacy Classification



Chapter 9　Fundamental Rights



Ⅰ.Right of Privacy



1.Marriage



2.Use of Contraceptives



3.Abortion



Ⅱ.Right to Vote



Ⅲ.Right to Travel



1.Interstate Travel



2.International Travel



Chapter 10　Case Study



1.Mother's(“M's”) lawsuit



2.Claims of the other two parents(“P's”)



Part Four　Contracts



合同法导读



一、合同成立



二、合同条款



三、缔约能力(capacity to contract)



四、影响合同效力的因素



五、第三方当事人



六、合同义务的解除



七、违约救济及争端解决



Chapter 1　Introduction



Chapter 2　Basics of Contracts



Ⅰ.Definitions of Contract and Contract Law



1.Definition of Contract



2.Definition of Contract Law



Ⅱ.Classification of Contracts



1.Executed and Executory Contracts



2.Specialty and Simple Contracts



3.Void，Voidable and Unenforceable Contracts



Ⅲ.Formalities:Form of a Contract



Ⅳ.The Essentials of a Valid Contract



Chapter 3　Contract Formation



Ⅰ.Mutual Assent



1.Offer



2.Acceptance



Ⅱ.Consideration



1.Definition of Consideration



2.Characteristics of Consideration



3.Exceptions to the Consideration Requirement



4.The Problem of Mutuality



Ⅲ.Terms of a Contract



1.Express Terms



2.Implied Terms



3.Exemption Clauses



Chapter 4　Capacity to Contract



Ⅰ.Minors



1.Valid Contracts for Necessaries



2.Voidable Contracts



3.Other Contracts



4.Age of Majority( Related Provisions) Act



Ⅱ.Persons of Unsound Mind



Ⅲ.Corporations



Chapter 5　Vitiating Factors



Ⅰ.Mistakes



1.Operative Mistakes



2.Common or Identical Mistakes



3.Mutual or Non-identical Mistakes



4.Unilateral Mistakes



5.Documents Mistakenly Signed



Ⅱ.Misrepresentation



1.The Meaning of Representation and Inducement



2.Inducement(Misrepresentation)



3.Types of Actionable Misrepresentation



4.The Limitation of Right to Rescission



5.Contract of Uberrimae Fidei
 (of the Utmost Good Faith)



Ⅲ.Duress



1.Duress to a Person



2.Duress to Goods



3.Economic Duress



Ⅳ.Undue Influence



1.Two Types of Undue Influence



2.Effect on the Contract



3.Inequality of Bargaining Power



Ⅴ.Illegal Contracts



1.Illegal Contracts Strictly So Called



2.Illegal Contracts Traditionally So Called



Chapter 6　Problems Involving Persons Other than the Parties to the Original Contract



Ⅰ.Intended Beneficiaries



Ⅱ.Incidental Beneficiaries



Ⅲ.Impairment or Extinguishment Of Third-Party Rights by Contract Modification or Mutual Rescission



Ⅴ.Enforcement by the Promisee



Chapter 7　Discharge



Ⅰ.By Performance



Ⅱ.By Tender of Performance



Ⅲ.By Frustration(Impossibility or Impracticability of Performance)



Ⅳ.By Operation of Law



Ⅴ.By Occurrence of Condition Subsequent



Ⅵ.By Illegality



Ⅶ.By Rescission



Ⅷ.By Novation



Ⅸ.By Cancellation



Ⅹ.By Release



Ⅺ.By Substituted Contract



Ⅻ.By Accord and Satisfaction



ⅩⅢ.By Account Stated



ⅩⅣ.By Lapse



ⅩⅤ.Effect of Running of Statute of Limitations



Chapter 8　Breach of Contract



I.Breach of Contract



Ⅱ.Excuses for Non-performance



1.Impossible of Performance



2.Supervening Illegality



3.Frustration of Purpose



4.Commercial Impracticability



Ⅲ.Force Majeure Clauses



Chapter 9　Remedies for Breach of Contract



Ⅰ.Damages and General Principle of Remedies



1.Damages



2.The Doctrines of Compensation(Measure of Damages)



3.Mitigation( Limitation) of Damages



4.Liquidated Damages and Penalties



Ⅱ.Anticipatory Breach in Common Law and Its Remedies



Ⅲ.Specific Performance



Ⅳ.Injunction



Chapter 10　Dispute Settlement



Ⅰ.Settlement of Disputes Through Municipal Courts



1.Choice of Forum Clause



2.Choice of Law Clauses



Ⅱ.Alternative Dispute Resolution



Ⅲ.Commercial Arbitration



Part Five　Torts



侵权法导读



一、故意侵权(Intentional Torts)



二、故意侵权的抗辩事由



三、过失侵权



1.原告过失(Contributory Negligence)



2.比较过失(Comparative Negligence)



3.自冒风险(Assumption of Risk)



四、事实原因



五、近因



六、共同侵权人的侵权责任



七、土地所有人和占有人责任



八、责任范围



九、侵犯隐私(Privacy Torts)



十、不正当竞争(Competitive Torts)



十一、替代责任与共同侵权人



十二、产品责任



十三、严格侵权责任



十四、诽谤



Chapter 1　Introduction



Chapter 2　Intentional Torts



Ⅰ.Battery



Ⅱ.Assault



Ⅲ.False Imprisonment



Ⅳ.Trespass to Land



Ⅴ.Trespass to Chattels



Ⅵ.Conversion



Ⅶ.Intentional Infliction of Emotional Distress



Chapter 3　Defenses to Intentional Torts



Ⅰ.Introduction



Ⅱ.Consent



Ⅲ.Self Defense



Ⅳ.Defense of Property



Ⅴ.Necessity



1.Private Necessity



2.Public Necessity



Chapter 4　Negligence



Ⅰ.Introduction



1.A Duty of Due Care



2.Breach of the Duty



3.Causation



4.Damages



Ⅱ.Applying the Reasonable Person Standard



1.Minors



2.The Elderly



3.Drunkenness，Blackouts，Seizures，and Sudden Mental Illness



Ⅲ.The Role of Custom



Ⅳ.Calculus of Risk



Ⅴ.Proof of Negligence



Chapter 5　Cause in Fact



Ⅰ.“But-for”Causation



Ⅱ.Proving But-For Cause:The Slip and Fall Case



Chapter 6　Proximate Cause



Ⅰ.Introductory Problem:Jury Instructions on Proximate Cause



1.Jury Instruction:Direct Cause



2.Jury Instruction:Foreseeability of Injury



Ⅱ.Foreseeability and Intervening Cause



Chapter 7　Multiple Tortfeasors



Ⅰ.Joint and Several Liability



Ⅱ.Indemnity and Contribution



Chapter 8　Damages for Personal Injuries



Ⅰ.Economic Loss



Ⅱ.Non-Economic Losses:Pain and Suffering



Ⅲ.Loss of Consortium



Ⅳ.Future Damages



Ⅴ.Punitive Damages



Chapter 9　Limited Duties:Special Limitations onthe Scope of Duty



Ⅰ.Introduction



Ⅱ.“Misfeasance”v.“Non-Feasance”



Ⅲ.Public versus Private Duties



Ⅳ.Negligence Infliction of(Solely) Emotional Injuries



Ⅴ.Negligent Infliction of(Solely) Emotional Injuries



1.The“Impact Rule”



2.The“Zone of Impact Rule.”



3.The“Dillon Rule”



Chapter 10　Premises Liability:Duties of Owners and Occupiers of Land



Ⅰ.Common Law“Status”Categories of Entrants



Ⅱ.Special Categories of Entrants



1.Trespassing Children



2.Firefighters，Police Officers and Other Public Officials



3.Social Guests



Ⅲ.Recreational Premises



Ⅳ.Criminal Assailants



Ⅴ.Lessors of Real Property



Chapter 11　Defenses



Ⅰ.Defenses Based on the Plaintiff's Conduct



1.Contributory Negligence



2.Comparative Negligence



3.Assumption of Risk



Ⅱ.Other Defenses:Limitations and Immunities



1.Statutes of Limitation and Repose



2.Immunities



Chapter 12　Vicarious Liability



Ⅰ.Respondeat Superior



Ⅱ.Employer-Employee Relationship



1.Who is an“Employee”



2.Employer's Vicarious Liability for Intentional Torts



3.Joint Enterprises，Joint Ventures，and Partnerships



Chapter 13　Products Liability



Ⅰ.Strict Liability in Tort



Ⅱ.The Definition of“Defective”



Ⅲ.The Definition of“One Who Sells”



Chapter 14　Defamation



Ⅰ.Defamation Defined



Ⅱ.The Constitutionalization of Defamation



Ⅲ.”Public Figures”and“Private Plaintiffs”



Chapter 15　The Privacy Torts



Ⅰ.Intrusion



Ⅱ.Appropriation of Name or Likeness



Ⅲ.Publication of Private Facts



Ⅳ.False Light



Chapter 16　Competitive Torts



Ⅰ.Introduction



Ⅱ.Competition as a Tort



Ⅲ.Unlawful Means:Lying，Cheating the Process of Competition



1.Lying:The Law of False Advertising



2.Cheating:the Limits of Competitive Behavior



Part Six　Property Law



财产法导读



一、财产的取得



二、财产权益



三、不动产租赁



四、附着物



五、役权



六、不动产交易



七、合作公寓与共管公寓



八、对土地所有权人的其他限制



Chapter 1　Introduction



Chapter 2　Acquisition of Property



Ⅰ.Capture of Wild Animals



Ⅱ.Acquisition by Find



Ⅲ.Adverse Possession of Personal Property



Ⅳ.Bailment



1.Requirements of a Bailment



2.Creation



Chapter 3　Possessory Estates



Ⅰ.Introduction



Ⅱ.The Fee Simple



1.Fee Simple Absolute



2.Fee Simple Determinable



3.Fee Simple Subject to Condition Subsequent



Ⅲ.Fee Tail



1.Characteristics



2.Types of Fee Tail



Ⅳ.The Life Estate



1.Life Estate by Marital Right



2.Conventional Life Estate



3.Rights and Duties of Life Tenant-Doctrine of Waste



Chapter 4　Future Interests



Ⅰ.Reversionary Interests-Future Interests in Transferor



1.Possibilities of Reverter and Rights of Entry



2.Reversions



3.All Reversionary Interests Are“Vested”



Ⅱ.Remainders



Ⅲ.Executory Interests



Ⅳ.Importance of Classifying Interests“in Order”



Ⅴ.Transferability of Remainders and Executory Interests



1.Vested Remainders Are Transferable，Devisable，and Descendible



2.Contingent Remainders and Executory Interests Are Transferable inter vivos




3.Any Transferable Future Interest Is Reachable by Creditors



Ⅵ.Survival



Chapter 5　Concurrent Estates



Ⅰ.Tenancy in Common



Ⅱ.Joint Tenancy



1.Creation



2.Severance



Ⅲ.Tenancy by the Entirety



1.Right of Survivorship



2.Severance Limited



3.Individual Spouse Cannot Convey or Encumber Tenancy



4.Tenancy in Common



Ⅳ.Incidents of Co-ownership



1.Possession



2.Rents and Profits



3.Effect of One Concurrent Owner's Encumbering the Property



4.Ouster



5.Remedy of Partition



6.Duty of Fair Dealing Among Co-tenants



Chapter 6　Landlord and Tenant



Ⅰ.Instruction of Leasehold



1.Tenancies for Years



2.Periodic Tenancies



3.Tenancies at Will



4.Tenancies at Sufferance



5.The Hold-over Doctrine



Ⅱ.Leases



Ⅲ.Tenant Duties and Landlord Remedies



1.Tenant's Duty to Repair



2.Duty to Not Use Premises for Illegal Purpose



3.Duty to Pay Rent



4.Landlord Remedies



Ⅳ.Landlord Duties and Tenant Remedies



Ⅴ.Assignments and Subleases



Ⅵ.Condemnation of Leaseholds



1.Entire Leasehold Taken by Eminent Domain-Rent Liability Extinguished



2.Temporary or Partial Taking-Tenant Entitled to Compensation Only



Chapter 7　Fixtures



Ⅰ.Instruction



Ⅱ.Chattels Incorporated into Structure Always Become Fixtures



Ⅲ.Divided Ownership Cases



1.Landlord-tenant



2.Life Tenant and Remainderman



3.Licensee and Landowner



4.Trespasser and Landowner



Chapter 8　Rights in the Land of Another-Easements，Profits，Covenants and Servitudes



Ⅰ.Easements



1.Introduction



2.Types of Easements



3.Creation



4.Termination of Easements



Ⅱ.Profits



1.Creation



2.Alienability



3.Exclusive and Nonexclusive Profits Distinguished



4.Termination



Ⅲ.Covenants Running with the Land at Law



1.Requirements for Burden to Run



2.Requirements for Benefit to Run



3.Remedies—Damages Only



4.Termination



Ⅳ.Equitable Servitudes



1.Creation



2.Enforcement



3.Termination



Chapter 9　Conveyancing



Ⅰ.Finding the Property



Ⅱ.Financing



Ⅲ.Land Sale Contract



1.Statute of Frauds Applicable



2.Doctrine of Equitable Conversion



3.Marketable Title



4.Tender of Performance



5.Remedies for Breach of the Sales Contract



6.Risk of Loss



Ⅳ.Deeds-Form and Content



Ⅴ.Delivery and Acceptance



1.Delivery



2.Acceptance



3.Recordation



4.Closing



Chapter 10　Cooperatives，Condominiums and Zoning



Ⅰ.Cooperatives



Ⅱ.Condominiums



1.Restriction on Transfer of Interests



2.Mortgages



3.Maintenance Expenses



Ⅲ.Zoning



Chapter 11　Nuisance



Part Seven　Evidence Law



证据法导读



一、证据的相关性与可采性



二、证据的分类



三、传闻证据排除规则与例外原则



(一)下意识的陈述



1.实时表述(Present Sense Impression)



2.激奋言辞(Excited Utterances)



3.临终陈述(Dying Declarations)



(二)先前陈述



(三)记录(Business Records)



1.商业记录



2.公共记录



(四)混杂的例外



1.名誉证据(Reputation)



2.学术著作



(五)其他例外



四、特免权制度



五、证明责任



(一)提供证据的责任



(二)说服责任



(三)推定与证明责任



Chapter 1　Introduction



Chapter 2　General Considerations



Ⅰ.Threshold Admissibility Issues



1.Materiality: The Proposition to Be Proved



2.Relevance: Probativeness—The link Between Proof and Proposition



3.Federal Rules—Materiality and Probativeness Combined



4.Competence



Ⅱ.Evidence Classifications



1.Direct Circumstantial



2.Testimonial，Documentary，or Real



Ⅲ.Limited Admissibility



1.Admissible for One Purpose but Not Another



2.Admissible Against One Party but Not Another



3.Jury Must Be Properly Instructed



Chapter 3　Relevance and Judicial Notice



Ⅰ.Determining Relevance



Ⅱ.Discretionary Exclusion of Relevant Evidence(Pragmatic Relevance)



Ⅲ.Exclusion of Relevant Evidence for Public Policy Reasons



1.Liability Insurance2.Subsequent Remedial Measures



3.Settlement Offers—Negotiations Not Admissible



4.Withdrawn Guilty Pleas and Offers to Plead Guilty Not Admissible



5.Payment of Medical Expenses Not Admissible



Ⅳ.Character Evidence—A Special Relevance Problem



1.Purposes for Offer of Character Evidence



2.Means of Proving Character



3.Generally Not Admissible in Civil Cases



4.Accused in a Criminal Case—Prosecution Cannot Initiate，but Accused Can



5.Specific Acts of Misconduct Generally Inadmissible



Ⅴ.Judicial Notice of Fact



Chapter 4　Real Evidence



Ⅰ.In general



1.Addressed Directly to Trier Fact



2.Special Problems



Ⅱ.Types of Real Evidence



1.Direct



2.Circumstantial



3.Original



4.Prepared



Ⅲ.General Conditions of Admissibility



1.Authentication



2.Condition of Object and Useful Probativeness



3.Legal Relevance



Ⅳ.Particular Types of Real Proof



1.Reproduction and Explanatory Real Evidence



2.Maps，Charts，Model，etc.



3.Exhibition of Child in Paternity Suits



4.Exhibition of Injuries



5.Demonstrations



Chapter 5　Documentary Evidence



Ⅰ.In General



Ⅱ.Authentication



Ⅲ.Best Evidence Rule



Ⅳ.Parol Evidence Rule



1.Nonapplicability of Parol Evidence Rule



2.Subsequent Modifications of Written Contract



Chapter 6　Testimonial Evidence



Ⅰ.Competency of Witnesses



1.Basic Testimonial Qualifications



2.Federal Rules of Competency



3.Modern Modifications of Common Law Disqualifications



4.Dead Man Acts



Ⅱ.Form of Examination of Witness



1.Leading Questions



2.Improper Questions



3.Use of Memoranda by Witness



Ⅲ.Opinion Testimony



1.Opinion Testimony by Lay Witnesses



2.Opinion Testimony by Expert Witness



Ⅳ.Cross-Examination



1.Necessity for Cross-Examination



2.Scope of Cross-Examination



Ⅴ.Credibility—Impeachment



Ⅵ.Objections，Exceptions，Offers of Proof



1.Objections



2.Exceptions



3.Offers of Proof



Ⅶ.Testimonial Privileges



1.Attorney-Client Privilege



2.Physician-Patient Privilege



3.Psychotherapist/Social Worker-Client Privilege



4.Husband-Wife Privilege



5.Privilege against Self-Incrimination



6.Clergy-Penitent Privilege



7.Accountant-Client Privilege



8.Professional Journalist Privilege



9.Governmental Privileges



Ⅷ.Exclusion and Sequestration of Witnesses



Chapter 7　The Hearsay Rule



Ⅰ.Statement of the Rule



1.Reason for Excluding Hearsay



2.“Statement”



3.“Offered to Prove the Truth of the Matter”



Ⅱ.Statements That Are Nonhearsay Under the Federal Rules



1.Prior Statements by Witness



2.Admissions by Party-Opponent



Ⅲ.Hearsay Exceptions—Declarant Unavailable



1.Former Testimony



2.Statements against Interest



3.Dying Declarations—Statements under Belief of Impending Death



4.Statements of Personal or Family History



5.Statements Offered against Party Procuring Declarant's Unavailability



Ⅳ.Hearsay Exceptions-Declarant's Availability Immaterial



1.Present State of Mind



2.Excited Utterances



3.Declarations of Physical Condition



4.Business Records



5.Past Recollection Record



6.Official Records and Other Official Writings



7.Ancient Documents and Documents Affecting Property Interests



8.Learned Treatises



9.Reputation



10.Family Records



11.Market Reports



Ⅴ.Residual“Catch-all”Exception of Federal Rules



1.“Trustworthiness”Factor



2.“Necessity”Factor



3.Notice to Adversary



Chapter 8　Procedural Considerations



Ⅰ.Burdens of Proof



1.Burden of Producing or Going Forward with Evidence



2.Burden of Persuasion(Proof)



Ⅱ.Presumptions



1.Effect—Shift Burden of Production



2.Rebutting a Presumption



3.Specific Presumptions



Ⅲ.Relationship of Parties，Judge and Jury



1.Party Responsibility



2.Court-Jury Responsibility



3.Preliminary determination of admissibility



Chapter 9　Case Study



Part Eight　Criminal Law/Criminal Procedure



刑法与刑事诉讼法导读



一、美国刑法的渊源



二、犯罪构成



三、罪名分类及分类的意义



四、刑罚



五、刑事诉讼渊源



六、非法证据排除规则



七、《美国宪法》第四条修正案



八、自证其罪



九、开庭前的刑事程序



十、庭审



十一、认罪和认罪协商



十二、其他权利



Chapter 1　Introduction



Ⅰ.Reading Federal Criminal Statutes



Ⅱ.Criminal Laws and Their Sources



Ⅲ.The Criminal Law System:Players and Procedure



Ⅳ.The Outcome:How Might a Criminal Case End



Chapter 2　What Makes a Case a Criminal Case



Chapter 3　How to Interpret Criminal Statutes



Chapter 4　How Defendants' Mental States AffectTheirResponsibilityforaCrime



Ⅰ.Careless Behavior



Ⅱ.Unintentional vs.Intentional Conduct



Ⅲ.Crimes Requiring“Knowing”Engagement in Criminal Conduct



Ⅳ.Crimes Requiring“Malicious”or“Willful”Behavior



Ⅴ.“Specific Intent”Crimes



Ⅵ.The Role of“Motive”in Criminal Law



Ⅶ.Crimes That Don't Require Mens Rea



Chapter 5　Criminal Offenses



Ⅰ.Felonies



Ⅱ.Misdemeanors



Ⅲ.Infractions



Ⅳ.Difference Between a Felony and a Misdemeanor



Chapter 6　Implications of a Crime's Classification



Chapter 7　Constitutional Restrains



Ⅰ.Introduction



Ⅱ.Constitutional Rights Not Binding on States



1.Right to Indictment



2.Prohibition Against Excessive Bail



Chapter 8　Exclusionary Rule



Ⅰ.In General



1.Rationale



2.Scope of the Rule



Ⅱ.Limitations on the Rule



1.Inapplicable to Grand Juries



2.Inapplicable to Civil Proceedings



3.Inapplicable to Internal Agency Rules，Parole Revocation Proceedings



4.Miranda Violations



Ⅲ.Harmless Error Test



Chapter 9　Fourth Amendment



Ⅰ.In General



Ⅱ.Arrests and Other Detentions



1.Arrest



2.Other Detentions



3.Stop and Identify Statutes



Ⅲ.Evidentiary Search and Seizure



1.Searches Conducted Pursuant to a Warrant



2.Exceptions to Warrant Requirement



Chapter 10　Confessions



Ⅰ.Introduction



Ⅱ.Fourteenth Amendment—Voluntariness



Ⅲ.Sixth Amendment Right to Counsel Approach



Ⅳ.Fifth Amendment Privilege against Compelled Self-Incrimination-Miranda



1.The Warnings



2.When Required



Chapter 11　Pretrial Procedures



Ⅰ.Preliminary Hearing to Determine Probable Cause to Detain(“Gerstein Hearing”)



1.When Right Applies



2.Timing



3.Remedy



Ⅱ.Pretrial Detention



1.Initial Appearance



2.Bail



3.Pretrial Detention Practices



Ⅲ.Speedy Trial



1.Societal Interest



2.Constitutional Standard



3.Remedy—Dismissal



4.When Right Attaches



Ⅳ.Competency to Stand Trial



1.Competency and Insanity Distinguished



2.Due Process Standard



3.Burden Can Be Placed on Defendant



Chapter 12　Trial



Ⅰ.Basic Right to a Fair Trial



1.Right to Public Trial



2.Right to Be Free of Trial Disruption



3.Right to Have Jury Free from Unfair Influences



Ⅱ.Right to Trial by Jury



1.Right to Jury Trial only for“Serious”Offenses



2.Number and Unanimity of Jurors



3.Right to Venire Selected from Representative Cross-Section of Community



4.Right to Impartial Jury



5.Inconsistent Verdicts



Ⅲ.Right to Counsel



1.Waiver of Right to Counsel and Right to Defend Oneself



2.Indigence and Recoupment of Cost



3.Conflicts of Interest



4.Right Limited While Testifying



Ⅳ.Right to Confront Witnesses



1.Introduction of Co-Defendant's Confession



2.Use of Prior Judicial Proceeding Hearsay



Ⅴ.Burden of Proof and Sufficiency of Evidence



1.Proof beyond a Reasonable Doubt



2.Sufficiency of Evidence



Chapter 13　Guilty Pleas and Plea Bargaining



Ⅰ.Guilty Plea Waives Right to Jury Trial



Ⅱ.Basic Trends



1.Intelligent Choice among Alternatives



2.Contract View



Ⅲ.Taking the Plea



1.Advising the Defendant of the Charge，the Potential Penalty，and His Rights



2.Requirement of Adequate Record



3.Remedy



4.Factual Basis for Plea Not Constitutionally Required



Ⅳ.Plea Bargaining



1.Enforcement of the Bargain



2.Power of the State to Threaten More Serious Charge



3.Power to Charge More Serious Offense



4.Admission of Statements Made in Connection with Plea Bargaining



5.No Right to Impeachment or Affirmative Defense Evidence



Chapter 14　Constitutional Rights in Relation to Sentence and Punishment



Ⅰ.Procedural Rights in Sentence



1.Right to Counsel



2.Right to Confirmation and Cross-examination



Ⅱ.Resentencing after Successful Appeal and Reconviction



1.General-Record Must Show Reasons for Harsher Sentence



2.Exceptions



Ⅲ.Substantive Rights in Regard to Punishment



1.Criminal Penalties Constituting“Cruel and Unusual Punishment”



2.Recidivist Statutes



3.Punishing the Exercise of Constitutional Rights



Chapter 15　Constitutional Problems on Appeal



Ⅰ.No Right to Appeal



Ⅱ.Equal Protection and Right to Counsel on Appeal



1.First Appeal



2.Discretionary Appeals



Ⅲ.No Right to Self-representation



Ⅳ.Retroactivity



Chapter 16　Rights during Punishment—Probation，Imprisonment，Parole



Ⅰ.Right to Counsel at Parole and Probation Revocations



1.Probation Revocation Involving Resentencing



2.Other Situations



Ⅱ.Prisoner's Rights



1.Due Process Rights



2.No Fourth Amendment Protections in Search of Cells



3.Right of Access to Courts



4.First Amendment Rights



5.Right to Adequate Medical Care



Chapter 17　Double Jeopardy



Ⅰ.When Jeopardy Attaches



1.Jury Trials



2.Bench Trials



3.Juvenile Proceedings



4.Not in Civil Proceedings



Ⅱ.Exceptions Permitting Retrial



1.Hung Jury



2.Mistrial for Manifest Necessity



3.Retrial after Successful Appeal



4.Breach of Plea Bargaining



Ⅲ.Same Offense



1.General Rule—When Two Crimes Do Not Constitute Same Offense



2.Cumulative Punishments for Offenses Constituting Same Crime



3.Conspiracy and Substantive Offense



4.Prior Act Evidence



5.Conduct Used as a Sentence Enhancer



6.Civil Actions



Ⅳ.Separate Sovereigns



Ⅴ.Appeals by Prosecution



Ⅵ.Collateral Estoppel



Chapter 18　Forfeiture Actions



Ⅰ.Introduction



Ⅱ.Right to Pre-seizure Notice and Hearing



Ⅲ.Forfeitures May Be Subject to Eighth Amendment



Ⅳ.Protection for“Innocent Owner”Not Required



Chapter 19　Case Study



Part Nine　Intellectual Property Law



知识产权法导读



一、商业秘密法



二、专利法



三、版权法



四、商标法



Chapter 1　Introduction



Chapter 2　Trade Secrets



Ⅰ.Key Influences on the Law of Trade Secrets



Ⅱ.The Definition of Trade Secret



Ⅲ.The Secrecy Requirement



Chapter 3　Patent



Ⅰ.Utility Patents



1.Introduction



2.The Subject Matter of Utility Patents



3.Standards of Patentability



4.The Geographic and Temporal Scope of a Patent



5.The Patentee's Right



Ⅱ.Plant Patents



1.The Plant Patent Act



2.The Plant Variety Protection Act



3.Utility Patents for Plants



4.The International Convention of the Protection of New Varieties of Plants



Ⅲ.Design Patents



1.Design Patents



2.The“Ornamentality”Requirement



3.The Relationship of Design Patents to Utility Patents



Chapter 4　Copyright



Ⅰ.Introduction



1.In General



2.Copyright as Property



3.Copyright as a Personal Right



4.Copyright as a Monopoly



Ⅱ.The Subject Matter of Copyright



1.The Fixation Requirement



2.The Originality Requirement



3.Creativity.



4.Protection of Expression and Idea



5.Special Problems Areas



Ⅲ.The Exclusive Rights of Copyright and Their Infringement



1.Introduction



2.Section 106(5) :The Right to Display the CopyRighted Work Publicly



Ⅳ.Fair Use



1.The Fair Use Defense



2.The Four Factors



Ⅴ.Ownership of Copyright



1.Works Made for Hire



2.Works for Hire



3.Joint Works，Derivative Works，Collective Works.



Ⅵ.Remedies



1.Actual Damages and Profits



2.Statutory Damages



3.Injunctions



4.Costs and Attorney's Fees



Chapter 5　Trademark Law



Ⅰ.Introduction



Ⅱ.Types of Marks



1.Trademarks



2.Service Marks



3.Certification Marks



4.Collective Marks



Ⅲ.The Use Requirement



1.Use in Trade



2.Priority



3.Affixation



4.Use in Commerce



Ⅳ.Qualifications for Registration



1.The Composition of Marks



2.Distinctiveness



3.Deceptiveness:Lanham Act Section 2(A)



Ⅴ.Remedies



1.Monetary Relief



2.Injunction Relief



Exercises



Part Ten　Logical Reasoning



导　读



一、考查范围



(一)论点构建(Argument construction)



(二)论点评价(Argument evaluation)



(三)形成并且评价行动方案(Formulating and evaluating a plan of action)



二、考试题型



(一)假设(Assumption)



(二)支持(Support)



(三)反对(Weaken)



(四)评价(Evaluation)



(五)推断(Inference)



(六)结论(Conclusion)



(七)中心思想(Theme or Point)



(八)解释(Explanation)



(九)应用(Application)



(十)技法(technique)



三、解题步骤



(一)读问题，明晰问题目的，从而迅速确定解题方向



(二)读段落，根据不同的问题目的确定不同的解题重点



(三)找答案，有些题型可调整看选项的顺序



Chapter 1　Introduction



Chapter 2　Assumptions



Chapter 3　Method of Argument



Chapter 4　Faulty Logic



Chapter 5　Strengthening or Weakening



Chapter 6　Parallel Reasoning



Chapter 7　Inference



Chapter 8　Other Question Types



Appendix:Key to the Exercises



Part One



Part Two



Part Three



Part Four



Part Five



Part Six



Part Seven



Part Eight



Part Nine



Part Ten



References



Part One　Basics of Legal English

导　读

法律英语(Legal English)在英语国家中被称为Legal Language或Language of the Law，即法律语言。学好法律英语首先是以英语为基础，同时还要通晓中国法律与英美法律知识。现代社会强调多元化，对于诸多领域来说，仅仅具有专业的法律知识已经很难应对复杂的社会关系了，因此，也就更加提高了法律从业者对英语与法律相互融合能力的要求。

法律英语作为英语语言与法律的交叉学科，在翻译、词汇写作等方面都有很多别具一格的特点。因为法律英语在表达上必须具有专业性、准确性、正式性和客观性等特点，所以法律英语中包含了众多的关于法律法规、权利义务的专业词汇，还有不少的古英语词汇和拉丁语、法语等外来词汇。法律英语在句式上的特点突出表现为句子通常是以长难句居多，而且还有很多对于普通人理解起来十分困难的固定用法。

本书的第一部分共有五章，概括介绍了法律英语的背景知识和基础知识。法律英语融合了“法律”与“英语”两类课程的特点，但又区别于这两类课程，自成体系，其主要着眼点在于“英语”而不是“法律”。学习者尤其要将重点放在如何用英语来表述有关法律关系，如何用英语处理好涉外法律事务上，要对英美法有一个基本了解。基于这样的原因，本部分主要介绍法律英语各个方面的主要特征，使读者能够对法律英语有一个全面概括的了解;并且本部分也介绍了法律英语的历史发展过程，能让读者对法律英语发展脉络有个宏观、清晰的认识。

第一章是对法律英语的简单介绍。法律英语是法律工作者(尤其是涉外法务人员)日常工作中的必备工具。要想学习好法律英语，首先要学好法律英语中的行业术语，而这些术语、固定搭配等都是我们在日常的生活与学习中不曾或很少接触过的。这就要求我们在法律英语学习的过程中养成勤于查阅词典的习惯，而且要求查阅专门的法律英语词典。

第二章主要介绍了法律英语的历史演变过程。现代法律英语是以普通英语为基础的，但法律英语又独具特色。这些特征的形成与法律英语的历史演变过程有着密不可分的关系。本章较为详细地介绍了法律英语中为什么有那么多的法语法律词汇;法语和法律英语的特殊关系以及人们在法律英语中使用拉丁语的缘由。

第三章概括介绍了法律英语不同于普通英语的十二个特点。正是由于法律英语的这些特点，才在一定程度上增加了我们学习、理解和应用法律英语的难度。既然知道了问题症结所在，那么在以后的学习中就要做到目的明确、“对症下药”，这样才能达到事半功倍之效。

第四章介绍了法律英语中的表述方式。各种不同的词性、时态在法律英语中用法各异，表达不同含义。有很多普通英语词汇在法律英语中所表达的意思与其普通含义大相径庭，所以一定要将特定的词汇放在法律语境下理解才能准确把握其含义。

第五章概括介绍了美国司法程序不同阶段所用到的基本法律术语。法律英语对于母语为英语的人来说也是有一定难度的，因为法律英语的专业性很高。它要求学习者即有良好的英语知识，也要有一定的法律基础，难度之大不言而喻。法律英语只能在专业的领域里使用，在其他的场合是不宜使用的。还有些普通词汇含有法律意义，这些词若用于法律文件中就不再具有普通英语的含义了。

通过本部分的学习，读者可以发现法律英语作为专业英语的确和普通英语有很大的不同。对于中国人来说，学习法律英语比学习英语本身更有难度。首先，中国的法律制度接近大陆法系，与英美法系的差异很大;其次，英语并不是我们的母语，法律英语对于英语语言水平要求很高。基于此，就要求学习者在学习法律英语的过程中，要尽可能创造法律英语的使用环境，对外国法律知识尤其是美国的法律知识有所了解，也要提高与其他国家的法律专业人员的交流与互动，通过参与各种涉外法律事务的处理来学习法律英语，了解国外的法律文化。在学习法律英语的过程中，要有很强的意识将法学知识与英语语言知识相结合，绝不要让两者分离。说法律英语难，不如说法律英语的“入门难”。只要了解了法律英语的这些特点，学习方法得当，勇敢地面对“入门难”，闯过这一关，你就会发现别有一番洞天。

Chapter 1　Introduction

Legal English is the style of English used by lawyers and other legal professionals in the course of their work.It has traditionally been the preserve of lawyers from English-speaking countries(especially the U.S.，the UK，Canada，Australia，and New Zealand) which have shared common law traditions.However，due to the spread of English as the predominant language of international business，as well as its role as a legal language within the European U-nion，legal English is now a global phenomenon.

Law is everywhere in the United States.The daily newspaper and the evening news report about the latest sensational criminal trial，massive lawsuit，or constitutional claim.Because law is everywhere，the language of the law is everywhere，too.New stories，television shows，and legal transactions are filled with special words and phrases.To learn legal English well，one must study the features of legal terms or jargon first.

Law must contain technical terms，but“technical”does not have to equate to“incomprehensible”.In a democratic society，law belongs not to the lawyers but to the people，and ordinary people need to be able to understand the law.That is the purpose of this chapter:to make the language of the law accessible to the layperson and the beginning student of the law.

When you encounter an unfamiliar legal term or phrase，you should make it a habit to look up that word not only in a bilingual dictionary but also in a good，English language law dictionary.You must do this because many words that appear to be familiar will have very different meanings in American law.For example，the functions of a“notario”in Spain or Latin America are much more extensive and significant than the functions fulfilled by a“notary”in the United States.

When you look up a word in an English language law dictionary，you will usually learn not only that word but other words as well.By doing so，you will learn more about the legal concepts you are studying.You know already that many words are capable of multiple meanings.Even a simple word such as“issue”，for example，can refer to:

(1) A legal question to be decided by a court; or

(2) The process by which a judge will approve a police officer's request for a search warrant; or

(3) The children of a testator(someone who has written a will).

Some people say that finding alternative meaning for words is at the heart of the lawyer's craft.Consider this quotation from John Marshall，the“Great Chief Justice”of the U.S Supreme Court:

Such is the character of human language，that no word conveys to the mind，in all situations，one single definite idea; and nothing is more common than to use words in a figurative sense.Almost all compositions contain words，which，taken in their rigorous sense，would convey a meaning different from that which is obviously intended.

You may also have the experience that the terms here are too difficult.Remember that this course is only an introduction-you will encounter these words and phrases in the future.You will have other opportunities to learn more about these terms.Do not be discouraged if you are having difficulties-you are being challenged and you can rise to meet that challenge.American law students often encounter similar difficulties as they begin their studies:many words that were once familiar are no longer so in the context of specific legal documents.

Chapter 2　Historical Development of Legal English

Modern legal English is based on standard English.However，it contains a number of unusual features.These largely relate to terminology，linguistic structure，linguistic conventions，and punctuation，and have their roots in the history of the development of English as a legal language.

Following the Norman invasion of England in 1066，Anglo-Norman French became the official language of legal proceedings in England for a period of nearly 300 years.Consequently，many words in common use in modern legal English are derived from what evolved into Law French.These include property，estate，chattel，lease，executor，and tenant.The use of Law French during this period has an enduring influence on the general linguistic register of modern legal English.It also accounts for some of the complex linguistic structures employed in legal writing.During this period，Latin remained the language of formal records and statutes.However，since only the learned were fluent in Latin，it never became the language of legal pleading or debate.The influence of Latin can be seen in a number of words and phrases such as ad hoc，de facto，bona fides，inter alia，and ultra vires，which remain in current use in legal writing.[1]


In 1356，the Statute of Pleading was enacted(in French).It stated that all legal proceedings should be in English，but recorded in Latin.Nonetheless，the use of French in legal pleadings continued into the seventeenth century in some areas of the law.In this later period，new branches of-in particular-commercial law began to develop entirely in English and remain relatively free of French-based terminology.

As the printed word became more commonplace，some writers made a deliberate effort to adopt words derived from Latin，with the aim of making their text appear more sophisticated.Some legal words taken from Latin in this way are adjacent，frustrate，inferior，legal，quiet and subscribe.Some writers also started to use a Latin word order.This led to an ornate style，delib-erately used to impress rather than inform.Even today，Latin grammar is responsible for some of the ornateness and unusual word order of legal documents.It also lies behind the frequent use of shall constructions in legal documents.

English was adopted for different kinds of legal documents at different times.Wills began to be written in English approximately during the 1400's.Statutes were written in Latin until about the 1300's，in French until 1485，in English and French for a few years，and in English alone from 1489.

Chapter 3　Characteristics of Legal English

Legal English differs from standard English in a number of ways.The most important of these differences are as follows:


1.Extensive use of words and phrase derived from French and Latin


Legal English contains many words and phrases from Latin and French.Sometimes foreign phrases are used instead of English phrases(e.g.inter alia instead of among others)，unusual pronouns are employed(the same，the aforesaid，etc)，and unusual set phrases are to be found (null and void，all and sundry).


2.Legal terms of art


Legal terms of art are technical words and phrases that have precise and fixed legal meanings and which cannot usually be replaced by other words.Some of these will be familiar to the layperson(e.g.patent，share，royalty).Others are generally only known to lawyers(e.g.bailment，abatement).


3.Legal jargon


Terms of art should be differentiated from legal jargon.Legal jargon comprises words used by lawyers，which are difficult for non-lawyers to understand.Jargon words range from nearslang to almost technically precise words.Well-known examples of jargon include boilerplate clause and corporate veil.Jargon includes a number of archaic words no longer used in ordinary English.These include annul (to declare that something，such as a contract or marriage is no longer legally valid) and bequeath (to hand down as an inheritance property other than land).It also includes certain obscure words which have highly specialised meanings and are therefore not often encountered except in legal documents.Examples include emoluments (a person's earnings，including salaries，fees，wages，profits and benefits in kind) and provenance (the origin or early history of something).Jargon words should be replaced by plain language equivalents wherever possible.


4.Legal meaning may differ from the general meaning


There is also a small group of words that have one meaning as a legal term of art and another meaning in ordinary English.One example is the word distress，which as a legal term of art refers to the seizure of goods as security for the performance of an obligation.In ordinary English it means anxiety，pain or exhaustion.


5.Words may be used in apparently peculiar contexts


A number of words and phrases，which are used in ordinary English，are also used in legal English but in unusual contexts.Examples include furnish，prefer，hold.


6.Lack of punctuation


One of the most unusual aspects of old-fashioned legal drafting-particularly in conveyances and deeds-is the almost complete lack of punctuation.This arose from a widespread belief among lawyers and judges that punctuation was unimportant and potentially confusing，and that the meaning of legal documents should be gathered solely from the words used and the context in which they were used.In modern legal drafting，punctuation is(or should be) used for the same reason as it is used in ordinary writing-to give clarification about meaning.


7.Use of doublets and triplets


There is a curious historical tendency in legal English to string together two or three words to convey what is usually a single legal concept.Examples of this include null and void，fit and proper，perform and discharge，dispute，controversy or claim，and promise，agree and covenant.Such constructions must be treated with caution，since sometimes the words used suggest，for practical purposes，exactly the same thing(null and void) ; and sometimes they don't(dispute，controversy or claim).


8.Unusual word order


At times，the word order used in legal documents appears distinctly strange:for example，“the provisions for termination hereinafter appearing.”There is no single clear reason explaining this phenomenon，although the influence of French grammatical structures is certainly a contributing factor.


9.Use of unfamiliar pro-forms


For example，the same，the said，the aforementioned etc.The use of such terms in legal texts is interesting since very frequently they do not replace the noun-which is the whole purpose of pro-forms-but are used as adjectives to modify the noun.For example:“the said John Smith.”


10.Here-，there-and where-words


Words like hereof，thereof，and whereof (and further derivatives，including -at，-in，-after，-before，-with，-by，-above，-on，-upon etc) are not often used in ordinary English.They are used in legal English primarily as a way of avoiding the repetition of names of things in the documentvery often，the document itself.For example，the parties hereto instead of the parties to this contract.


11.-er
 ，-or
 ，and -ee
 name endings


Legal English contains a large number of names and titles，such as employer and employee，or lessor and lessee，in which the reciprocal and opposite nature of the relationship is indi-cated by the use of alternative endings.This practice derives from Latin.


12.Use of phrasal verbs


Phrasal verbs play a large role in legal English，and are often used in a quas-technical sense.For example，parties enter into contracts，put down deposits，serve［documents］upon other parties，write off debts，and so on.[2]


Chapter 4　Terms and Rules in Legal English


1.Articles


Articles in English include the，a and an.A is used when mentioning something for the first time(“a client walked into the office”).An is used in the same circumstances but only where the following word begins with a vowel(“an attorney walked into the office”).The is used when referring to something already mentioned before(“the client then sat down”)，or when referring to something that is the only one of its kind(“the sun”) or when referring to something in a general rather than a specific way(“the internet has changed our way of life”).

In some circumstances，articles should be omitted.For example，when a sentence links two parallel adjectival phrases，the article should be omitted from the second phrase.For example:The judge ruled that Cloakus Ltd was a validly registered and(an) existing company.In addition，when using certain abstract nouns in a general，conceptual sense，it is not necessary to use an article to precede the noun.For example:In the event of conflict between the definitions given in appendix 1 and the definitions given in the contract，the contract shall prevail.There is no need here to precede conflict with a，since conflict is used in a general conceptual sense.However，when referring to a specific conflict，articles should be used，as in the opposing factions took part in the conflict.


2.Prepositions


Prepositions are words used with a noun or pronoun which show place，position，time or method.Prepositions such as to，in，from，between，after，before，etc，normally come before a noun or pronoun and give information about how，when or where something has happened(“she arrived before lunch”，“I travelled to London”).The preposition between should be followed by an object pronoun like me，him or us instead of a subject pronoun such as I，she and we.It is therefore correct to say“this matter is between you and me”and wrong to say“this matter is between you and I”.The main problem for the non-native speaker is remembering which preposition to use.There are no clear rules to follow in this respect，but some examples of common usages are set out below:

The parties to this agreement…

The goods must be delivered to the purchaser.

The commencement/termination of this agreement…

The price list set out in Schedule 1…

Royalties will be paid in accordance with this agreement for a period of five years.

The goods must be delivered within 14 days.

The Company agrees to provide training for service personnel.

The agreement may be terminated by notice.

An arrangement between the Seller and the Buyer…

It is agreed that the goods will be collected from the Seller's warehouse at 21 Redwoods Road.

Interest will be charged on any unpaid instalment after the expiration of a period of 28 days from the date hereof.

He was charged with murder.

The property at 2 Parker Street is sold with vacant possession.

It is important to note that in certain circumstances it may be possible to use more than one preposition，and that there may be small but important differences in meaning between them.For example，the sentence:The goods must be delivered within 7 days is subtly different from:The goods must be delivered in 7 days.The use of the word within makes it clear that the goods may be delivered at any time up to the seventh day，while the word in might imply that the goods should only be delivered on the seventh day.This minor linguistic difference could be critically important in a contract for the sale of goods.


3.Pronouns


A pronoun is a word used instead of a noun to indicate someone or something already mentioned or known:for example，I，you，this，that.Pronouns are used to avoid repeated use of a noun.They are usually used to refer back to the last used noun.

Legal drafters have traditionally avoided using personal pronouns such as he，she，we，they，instead replacing them with formulations such as the said，the aforesaid or the same.The reason for this is a fear of ambiguity in cases where it is unclear to which noun the pronoun might refer if a number of parties are mentioned in the document.Here is an example of a sentence made ambiguous by unclear use of personal pronouns:He arrived with James and John.John then continued his journey by car.James stayed at the depot，and he followed John later.The modern trend，however，is to use pronouns where possible，as their use makes documentation less formal and intimidating.For example，“you must pay the sum of￡100 per month to me”is easier for a layperson to understand than“the Tenant must pay the sum of￡100 per month to the Landlord”.However，their use is inappropriate where the aim of the drafter is to impress the reader with the seriousness of the obligations being undertaken，as pronouns often lead to a chattier and lighter style than is found in traditional legal documentation.

One aspect of pronoun use which is now highly relevant lies in the desire to avoid sexist language in legal and business English.A list of common gender-neutral pronouns and adjectives which can be used to avoid using sexist language is set out below:

any，anybody，anyone，each，every，everybody，nobody，none，no one，some，somebody，someone


4.Adjectives


An adjective is a word used to describe a noun or make its meaning clearer(eg，excellent，as in“an excellent horse”).Some words in the English language have the ability to change parts of speech.For example，the word principal，often used in legal English，can be used as an adjective(“the principal sum”) or as a noun(“the principal instructs the agent”).Some adjectives are described as uncomparable adjectives，meaning that they describe something which can only be absolute.Such adjectives cannot be qualified by words like most，more，less，very，quite or largely.For example，if a provision in a contract is void，it cannot be“largely void”or“more void”-it is simply void.A short list of uncomparable adjectives is set out below:

absolute，certain，complete，definite，devoid，entire，essential，false，final，first，impossible，inevitable，irrevocable，manifest，only，perfect，principal，stationary，true，uniform，unique，void，whole.


5.Adverbs


An adverb is a word which modifies or qualifies a verb(e.g.，walk slowly)，an adjective (e.g.，really small) or another adverb(e.g.，very quietly).Most adverbs consist of an adjective + the ending -ly.There are a number of words which act both as adjectives and as adverbs，to which the suffix-ly cannot be added.These include:

alone，early，enough，far，fast，further，little，long，low，much，still，straight


6.Collective nouns


A collective noun is one that refers to a group of people or things(jury，government).Such nouns can be used with either a singular verb(“the jury was made up of people from many different backgrounds”) or a plural verb(“the jury are all in the court now”).It should be remembered that if the verb is singular，any following pronouns(words such as he，she or they) must also be singular，e.g.，“the firm is prepared to act，but not until it knows the outcome of the negotiations”(not“…until they know the outcome”).In general it is better to use the singular when referring to collective nouns.The exception to this is where the plural is used to indicate that one is referring not primarily to the group but to all the individual members of the group(e.g.，“the staff were unhappy with the changes that had been proposed”).Here is a short list of collective nouns found in legal English:

board(e.g.，of directors)，the Cabinet，class，club，committee，company，government，group，jury，majority，nation，parliament，party(a body of persons)，the public，staff，team，union


7.Past tenses


One of the main difficulties experienced by non-native speakers in using tenses concerns which form of past tense to use in different situations.The subject is more complex than the guidance given below might indicate，but these notes cover the most common areas of difficulty.

Past-perfect or pluperfect tense refers to a past action which is completed before a more recent time in the past，and is formed using had.For example:In 1998 I lived in New York.In 1997 I had decided to move to the United States the following year.Simple past tense refers to completed actions which occurred in the past，and is formed with the ending -ed.For example:I lived in New York.Past continuous tense refers to an action which occurred in the past and is not described as having been completed.For example:In 1998 I was living in New York.

A common mistake made by non-native speakers is to use the past continuous when the simple past or past-perfect tense should be used.In legal contexts this can easily lead to ambiguity.For example，to say“In 1998 I was working as a commercial lawyer”leaves it unclear as to whether you still work as a commercial lawyer.


8.Verb forms


The conditional form is used to express a condition or，to put it another way，to express that something is dependent on something else.For example:

I would go if I felt better(I would in fact go if I felt better).

I could go if I felt better(I would be able to go if I felt better).

I should go if I felt better(I would in fact go if I felt better).

I should go if I feel better(I ought to go if I feel better in the future).

When used for the conditional，should goes with I and we，and would goes with you，he，she，it and they.However，this rule is often disregarded even by well-educated English native speakers.Consequently，using the wrong word is not a very serious error.A mistake often made by non-native speakers is to use the conditional instead of the subjunctive in a sentence in which both forms should be used.Consequently，the sentence，“I wouldn't try it if I were you”is often wrongly expressed as“I wouldn't try it if I would be you”.

A verb of a subjunctive form is in the following circumstances:1.to express what is imagined(“let's imagine that he were here today”) ; 2.to express what is wished(“I wish that he were here today”) ; 3.to express what is possible(“if only that were possible!”).It is usually the same as the ordinary form of the verb except in the third person singular(he，she，it)，where the normal -sending is omitted:for example，you should say face rather than faces in the sentence“the report recommends that he face the tribunal”.The situation is slightly different when using the verb to be.The subjunctive for to be when using the present tense is be，whereas the ordinary present tense is am，are or is.For example，“the report recommends that he be dismissed”.When using the past subjunctive form of to be，you should use were instead of was.For example，“I wouldn't try it if I were you”.


9.Phrasal verbs


Phrasal verbs are phrases which consist of a verb used together with an adverb(e.g.，break down) or a preposition(e.g.，call for) or both(e.g.，put up with).They are often found in legal English:for example，account for，enter into，serve upon，put down.

Phrasal verbs can cause particular problems for non-native speakers of English where the verbs used have ordinary meanings when used without an adverb or preposition，but form an idiom when used with an adverb or preposition.In such cases the literal meaning of the words differs from the real meaning.For example，the phrasal verb to brush up on means to practise or study something in order to get back the skill or knowledge you had in the past but have not used for some time:for example，“I must brush up on my French before visiting Paris”.Here are the main adverbs and prepositions which may be used with a verb to form a phrasal verb:

aback　ahead

about　ahead of

above　along

across　among

after　apart

against　around

as　off

aside　on

at　onto

away　out

back　out of

before　over

behind　past

between　round

by　through

down　to

for　together

forth　towards

forward　under

from　up

in　upon

into　with

of　without


10.Negatives


Negatives are formed in English by using prefixes.The most common of these are un-，in-，il-，im-，ir-，non-and anti-.Here are some common negative forms often used in legal English:

unlawful，unfamiliar，impractical，illegal，unfair，invalid，independence，injustice，impartiality，inequitable，unwritten，impracticable，unconstitutional，illicit

The prefix dis-is often used in a slightly different way to the prefixes listed above.It is not usually a direct negation but generally indicates dissent:for example，“we disagree”.Note also that there are some words in English which look like negatives but are in fact synonyms.For example，flammable and inflammable both mean easily set on fire.


11.Ending sentences with prepositions


The old rule that one should not end a sentence with a preposition derives from Latin grammar.As discussed in section 2 in the Introduction，lawyers were for a long period of time greatly attached to Latin forms as a result of Latin being used as the language of record in the early years of the history of English law.In fact，sentences very frequently end with prepositions in ordinary English due to the role played by idiomatic phrasal verbs-such as put up with -in the language.Winston Churchill wittily drew attention to this point by describing the rule about ending sentences with prepositions as“the type of arrant pedantry up with which I shall not put”.As Churchill's comment graphically illustrates，the problem with adhering strictly to this rule is that it can lead to very clumsy and artificial-sounding sentences.This often involves using stilted constructions such as of which，on which and for which.For example，a sentence like “the document of which I spoke”is technically correct but would be more naturally expressed as“the document I spoke about”.


12.Splitting infinitives


A split infinitive occurs when the basic verb form(e.g.，‘to write’，‘to go’，‘to run’) is divided by the insertion of another word between the parts of the verb.The most famous example of this is the phrase from Star Trek，to boldly go.This phrase should correctly have been“to go boldly”or“boldly to go”depending on whether one wished to emphasize going or boldness as the most important aspect of the phrase.However，the phrase‘to boldly go’emphasizes boldness and going equally and therefore captures a shade of meaning which the correct alternatives do not.Therefore，the splitting of the infinitive was justifiable.The main circumstance in which splitting an infinitive should be avoided is when the split is so wide that the sentence starts to become unclear.For example，“the main aim of this project is to more effectively，quickly and cheaply transact business”would be better rewritten“the main aim of this project is to transact business more effectively，quickly and cheaply”.


13.Using the personal pronouns
 ‘I
 ’，‘me
 ’and
 ‘you
 ’

The question of whether or not to use personal pronouns is linked to the question of whether to use the active or passive voice.Although there are situations in which personal pronouns should be avoided in order to preserve a formal tone，in most cases using personal pronouns en-sures that your writing retains a connection with the reader.[3]


Chapter 5　General Legal Terms

The United States has a common law legal system，which means it is derived from English law.American legal vocabulary has its origins in medieval English law，and it contains many terms in Latin and French.You will encounter many unfamiliar words as you learn about law and law procedures in America.In many cases，words that would otherwise be familiar to you may have special meanings in the law; in some contexts familiar words may be combined to designate concepts that are entirely unfamiliar.The purpose of this chapter is to introduce the non-lawyer to general terms which attorneys use in litigation pre-trial and at trial.The terms can be confusing at times，and lawyers often use words or abbreviations which are not familiar to lay people.

1.Civil litigation terms

A plaintiff is a person who files a summons and complaint against a defendant seeking help from the court to resolve a dispute.It can be compensation for personal injury and/or relief from a breach of contract.The“summons”is a document that starts the plaintiff's action; it requires the defendant to appear and answer the complaint.The“complaint”is a separate document that sets forth the elements of the cause of action(or causes of action，if there is more than one) that the plaintiff is alleging against the defendant.A litigant or party is one who is suing or defending a suit.A defendant is the one accused civilly of harming the plaintiff.Unless the plaintiff is appearing pro se(without an attorney)，the plaintiff's attorney will also file an“appearance.”This is a simple document that sets forth the name and address of the attorney.Corporations cannot appear pro se and must be represented by an attorney.The defendant may file an answer disputing the allegations or statements in the complaint.A civil suit is not a criminal matter; the issue is liability not the commission of a crime.

2.Pre-trial terms[4]


Once an answer is filed，the issue at dispute is joined and the litigation begins.Pre-trial discovery is used to find out the facts behind the dispute.There is an exchange of interrogatories，which are written questions and answers.There can be a notice to produce documents，which are papers which support a litigant's viewpoint，or challenge it.A demand for admissions can also be made，which are a series of statements which a party either admits or denies.It is not uncommon for a layperson to claim a denial is an act of perjury when they know the fact to be true.But for lawyers a denial is more a legal statement that the party will not admit the truth of the matter and leaves the other party to prove the allegation in a court of law.A deposition is an oral question-and-answer session in which the opposing lawyer asks the questions and the party or non-party witness answers while the whole thing is recorded by a court reporter.This produces a typed booklet.

The deposition booklet can be used at trial to support and/or impeach the credibility of a witness.There are fact witnesses，and expert witnesses.Fact witnesses can only testify as to what they know.Expert witnesses such as doctors are permitted to offer opinions such as an injury was caused by an accident and is permanent.Experts can be deposed just as fact witnesses are.Motions are requests to the court for an order in regards to litigation.One such motion may be to strike the testimony of a witness for not being able to help the matter progress or to challenge the expertise of a particular expert.Motions can be granted by the court or denied.In some cases a litigant may file a motion for summary judgment asking the court to dismiss the litigation.

3.Mediation and/or arbitration

Courts are very crowded and often a mediator and/or arbitrator will be selected by the parties to assist the litigants in resolving the matter without going to court.They can also be ordered by the court.They can be binding which means that the parties must accept the ruling，or nonbinding which means either party can return to court.Mediators and arbitrators are usually lawyers with trial experience.The process can be complex with witnesses，documents，etc.，or simply informal with the two sides giving short summaries of the dispute.

4.Trial—the beginning

When a matter is trial ready，the parties are normally assigned a judge who will manage the courtroom during a trial.A bench trial is judge only while a jury trial means the final decision will be made by a panel of jurors.Criminal juries consist of 12 people who must reach a unanimous verdict.Civil juries are usually smaller and most jurisdictions want a majority to agree on a verdict.Sometimes the judge will have a pre-trial conference and act as a mediator to see if he can get the parties to settle without resorting to trial.A settlement is an agreement between the parties to withdraw the suit if certain terms are met，for example，the defendant paying a sum of money to the plaintiff.Settlements can be filed with the court，and/or kept secret.A release is a document signed by the plaintiff freeing the Defendant from the claims of the suit and normally reciting the financial agreement.

5.Trial jury—selection and testimony

The judge normally guides a panel selection in which potential jurors are chosen.There can be court challenges to sitting someone on a jury“for cause”(for example one potential juror is a close friend of one of the litigants)，or“peremptory”when an attorney strikes a potential juror without giving a reason.Obviously the reason is usually the attorney believes this particular person would decide against his client.During a trial the plaintiff and defendant counsel provide the jury with opening statements which are road maps to the parties and the dispute. The trial begins with the calling of fact and expert witnesses，first for the plaintiff and then for the defendant.Direct examination is when a lawyer asks questions of his own party or non-party witness，and cross examination is when the opposing party asks questions.The purpose of a cross examination is to undermine the credibility of the witness with the jury.


6.Trial—the process


The parties have witnesses speak and introduce other forms of evidence such as documents and photographs.The judge determines what is permitted as evidence and what is not.During a trial a motion can be made to the court to limit someone's testimony，or to strike it，or to have the judge give the jury an instruction not to heed someone's one statement or even their entire testimony.At the conclusion，the lawyers give summaries of what was proven in court，and the judge instructs the jury in the rules of law they are to apply in their deliberation.The jury retires to a special room where they deliberate and then come to a conclusion，such as the defendant owes the plaintiff a sum of money or no cause which is a verdict to dismiss the case.The jury returns to the courtroom to provide its verdict.A verdict decision can take a jury a few minutes or several days.If a jury cannot reach a verdict the judge may declare a mistrial and the litigants have to resort to a new trial.


7.Verdict and afterwards


A jury verdict is turned into a written order by the prevailing party which is then signed by the judge and becomes an order of the court.If it is a money judgment，the defendant must pay the money.In some cases as in an automobile accident，the defendant's insurance carrier will pay the money.A successful verdict usually means that the plaintiff attorney will receive a portion of the verdict，such as 1/3rd less costs of litigation.The order can also be filed as a judgment and becomes a lien against the assets of the losing party.A warrant of satisfaction is a legal document filed with the court that states the debt has been paid and the lien is then lifted.An unpaid lien can show up in a judgment search and cause an attachment to be made on the proceeds of the sale of a home of the losing party.Judgment liens normally last for a long period and can be renewed.


8.An appeal—what it is


The losing party may file an appeal in the next higher court.Appellate courts usually focus only on the legal process during a trial，and will overturn a decision and/or remand(send it back) to a trial court with instructions on how to correct the error.This may mean relitigating the entire original trial and/or a portion of it.Lay people often believe that an appellate court will overturn an“unfair”trial，but losing is not a reason for the higher court to overturn a verdict.However，appeals may be costly，and the appellate court must find an error on the part of the court below that justifies upsetting the verdict.Therefore，only a small proportion of trial court decisions result in appeals.Some appellate courts，particularly supreme courts，have the power of discretionary review，meaning that they can decide whether they will hear an appeal brought in a particular case.Appellate courts rarely overturn trial court decisions and rarely find that the trial judge committed error.


9.Some legal terms you need to know




Acknowledgment

 —A sworn declaration by a person before an official such as a notary public that he executed a legal document or that such a document is genuine.



Act

 —An enacted(passed) piece of legislation; may also be referred to as a law or slip law.



Action

 —Case，cause，suit，or controversy disputed or contested before a court.



Advance Sheet

 —Paperback volume of a case reporter that preceded publication of the bound volume and has the same volume and page numbers as the bound volume will have.Usually contains a list of cases reported，index of topics，table of unpublished opinions，and table of citations to laws，acts，and statutes.



Annotated Code

 —Subject arrangement of a jurisdiction's public，general laws currently in force，including for each section of each law abstracts of cases interpreting the language of the sections，legislative history，cross references to other code sections，references to law review articles，and cross references to pertinent material in other legal resources.



Annotation

 —1) Additional explanation or abstract of a statute.May include legislative history，relevant decisions，and journal references.2) Essay on a legal topic，generally footnoted with references to cases.



Answer

 —A pleading by which defendant endeavors to resist the plaintiff's allegation of facts.



Attorney General Opinions

 —They are often written in response to inquiries from government officials to interpret case law，to provide explanations of statutes，and to give legal counsel.Although not legally binding，these opinions have persuasive authority.At the federal level，the official series for these documents is called Official Opinions of the Attorney General of the United States.



Bailiff

 —A court attendant whose duties are to keep order in the courtroom and to have custody of the jury.



Bill

 —Proposed piece of legislation.



Barrister

 —Specialist in litigation and advocacy who receives instructions from a solicitor.Barristers may not normally deal directly with members of the public(UK only).



Beneficiary

 —Person who receives a gift under a will，or for whose benefit property is held by an executor or trustee.



Bill of exchange

 —Written，signed instrument requiring the person to whom it is addressed to pay on demand(or on a future date) a fixed amount of money either to the person identified as payee or to anyone presenting the bill of exchange.A check (UK cheque) is a form of bill of exchange.



Best evidence

 —Primary evidence; the best evidence which is available; any evidence falling short of this standard is secondary; i.e.，an original letter is best evidence compared to a copy.



Brief

 —A written or printed document prepared by counsel to file in court，usually setting forth both facts and law in support of his case.



Burden of proof

 —in the law of evidence，the necessity or duty of affirmatively proving a fact or facts in dispute.



Citation or Cite

 —Written legal reference identifying a particular document(decision，statute，etc.).



Citator

 —A publication that compiles cases，statutes and other sources of law，showing citations to later sources of law that may affect the authority，validity or meaning of a previous case or statute.



Code

 —Subject compilation of a jurisdiction's public，general laws or administrative rules currently in force.



Codify

 —To collect and systematically arrange systematically laws，rules or regulations.



Common law

 —Law which derives its authority solely from usages and customs of immemorial antiquity，or from the judgments and decrees of courts.Also called case law.



Court of last resort

 —A court from which there is no appeal.



Court of record

 —A court whose acts and judicial proceedings are reported and which has the power to fine or imprison for contempt.



Court Reporter

 —1) Publication containing published court decisions; 2) Individual who records court proceedings.



Decision

 —Used as a synonym for opinion.Technically，the decision of a court is its judgment while the opinion is the reason given for that judgment，or the expression of the views of the judge.



Delegated legislation

 —Administrative rules and regulations.



Digest

 —Volume or volumes that provide topical access to reporters.



Docket

 —Court calendar.



Headnote

 —Summary of a point of law in a court decision.



Hypothetical question

 —A combination of facts and circumstances，assumed or proved，stated in such a form as to constitute a coherent state of facts upon which the opinion of an expert can be asked by way of evidence in a trial.



Information

 —An accusation for some criminal offense，in the nature of an indictment，but which is presented by a competent public officer instead of a grand jury.



Intestate

 —The condition of dying dies without leaving a valid will.



Judge's charge

 —The instruction a judge gives to a jury before the jury begins deliberation.



Judgment

 —The final decision rendered by a court in a civil or criminal proceeding.



Law Review

 —Journal edited by law students and published by a law school.



Leading question

 —One which instructs a witness how to answer or puts into his mouth words to be echoed back; one which suggests to the witness the answer desired.Prohibited on direct examination.



LexisNexis

 —Online legal database supported by LexisNexis Group that contains the full text of primary and secondary legal resources.LexisNexis Group is the global legal publishing arm of Reed Elsevier，an Anglo-Dutch company.



Looseleaf service

 —Commercially produced topical publication that provides current information through the use of loose pages that are issued frequently and interfiled in a binder.Outdated pages are discarded，according to the publisher's instructions.



National Reporter System

 —West Publishing Company's system of federal，regional and state reporters.



Nominal party

 —One who is joined as a party or defendant merely because the technical rules of pleading require his presence in the record.



Nutshell

 —West Group's series of concise treatises on a wide range of legal topics.There are more than 115 titles in the Nutshell Series.



Objection

 —The act of taking exception to some statement or procedure in trial.Used to call the court's attention to improper evidence or procedure.



Opinion

 —Used as a synonym for decision.Technically，a decision of the court is its judgment; the opinion is the reasons given for that judgment，or the expression of the views of the judge.



Ordinances

 —Local laws.



Original Jurisdiction

 —Jurisdiction of a court to assert authority over a case at the outset，to try it，and to decide the issues.



Paralegal

 —non-lawyers who assist lawyers in their legal work.



Parallel cites or Parallel citations

 —Citations to the same opinion in two or more different reporters.



Pocket Part

 —Supplement that slips into a pocket in the back of a published volume to update information in that volume.



Precedent

 —A court decision that provides an example or authority for a similar case that later confronts a similar question of law.



Primary legal sources

 —Texts of laws，constitutions，court decisions，administrative agency regulations and rulings，executive orders，treaties，and other first-hand accounts of the law.



Pro se

 —Representing oneself in court without an appearance by a lawyer.



Respondent

 —Party who responds to an appeal brought by another party.



Reply

 —When a case is tried or argued in court，the argument of the plaintiff in answer to that of the defendant.A pleading in response to an answer.



Rest

 —A party is said to“rest”or“rest his case”when he has presented all the evidence he intends to offer.



Secondary legal resources

 —Treatises，legal encyclopedias，law review articles，reports of commissions and associations，etc.Sources that describe，explain，analyze，criticize，or suggest changes in the law.



Session laws

 —Slip laws arranged in chronological order and published in permanent bound volumes.



Shepard's

 —A major legal citator.



Shepardize

 —Using Shepard's Citations as a citator to determine the current status of a particular law and/or case authority.



Sheriff

 —An officer of a county，chosen by popular election，whose principal duties are aiding in criminal and civil courts; chief preserver of the peace.He serves processes，summons juries，executes judgments and holds judicial sales.



Slip law

 —Text of a single act issued officially in a pamphlet or single sheet.



Slip opinion

 —Text of a single court decision officially issued in a pamphlet prior to publication in a permanent volume.



Stare decisis

 —Legal doctrine that requires courts to stand by precedent.



Syllabus

 —A note prefixed to a court opinion，containing a brief statement of the rulings of the court upon the point or points decided in the vase.



Synopsis

 —Brief summary of the facts of a case.



Statute

 —Law passed by a state legislature or Congress.



Treatise

 —A secondary source in the form of a narrative text that provides an in-depth analysis of a legal subject.



True bill

 —In criminal practice，the endorsement made by a grand jury upon a bill of indictment when they find sufficient evidence to warrant a criminal charge.



Writ

 —An order issuing from a court of justice and requiring the performance of a specified act，or giving authority and commission to have it done.



Westlaw

 —Online legal database developed by West Group that contains primary and secondary legal resources，as well as editorial enhancements found in the National Reporter System.



Year

 —When used without any other qualification，a 12-month period beginning on January 1.



Young person

 —Person under 16，whose regular，full-time employment is forbidden by the 1996 Protection of Young Persons(Employment) Act.A child over 14 may do light work during school holidays，but a child under 14 cannot be employed at all.

New Words & Expressions

1.notary　公证人

2.testator　立遗嘱者

3.terminology　专门名词;术语

4.tenant　承租人

5.deliberate　故意的;蓄意的

6.equivalent　等同;同价物

7.obligation　责任

8.termination　终止

9.reciprocal　对等的，互惠的

10.commencement　开端

11.instalment　分期付款

12.formulation　制定

13.aforesaid　上述的;前述的

14.intimidate　恐吓，威胁

15.inappropriate　不当

16.parliament　议会，国会

17.tribunal　审理委员会;特别法庭

18.irrevocable　不可撤销的

19.negative　否认

20.split　拆分;分立

21.litigation　诉讼

22.summon　传唤;传讯

23.compensation　赔偿;补偿

24.litigant　诉讼当事人

25.file　提起(申请等) ;提起(诉讼等) ;把……登记备案

26.allegation　辩解;申诉;事实陈述

27.interrogatories　质询(书)

28.perjury　伪证;伪证罪

29.denial　否定

30.deposition　庭外采证

31.booklet　小册子

32.impeach　控告(某人)犯罪

33.permanent　常设的;永久的

34.testimony　(法庭上证人的)证词

35.mediation　调解、调停

36.arbitration　仲裁

37.bench　法官;裁判官;法官席

38.bench trial　无陪审团员的审判

39.unanimous　一致的

40.verdict　(陪审团的)裁决，判决，结论

41.peremptory　强制的;不得上诉的

42.warrant　批捕令;搜查令

43.attachment　财产保全;查封;扣押

44.lien　留置权，扣押权

Exercises


A.Please choose the best answer.



1.
 The instruction that a judge gives to the jury before the jury begins deliberation is known as the:

A.verdict

B.closing argument

C.judge's charge

D.summation


2.
 Which of the following terms does not belong with the other three?

A.damages

B.injury

C.harm

D.loss


3.
 Which of the following terms does not belong with the other three?

A.suffered

B.imposed

C.sustained

D.incurred


4.
 Which of the following terms does not belong with the other three?

A.deceive

B.mislead

C.misrepresent

D.divulge


5.
 The Court__________the defendant to cease the infringement，apologize publicly and pay the plaintiff $ 20 000 in damages.

A.decreed

B.sentenced

C.found

D.ordered


6.
 Which of the following terms does not belong with the other three?

A.credibility

B.reliability

C.prejudice

D.trustworthiness


7.
 The plaintiff__________the burden of proof.

A.vests

B.bears

C.invokes

D.takes


8.
 After many months of extensive negotiations，teams of lawyers and bankers were finally about to__________the deal，which involved the merger of two global players.

A.close

B.carry out

C.bring

D.sign


9.
 Voir Dire

A.A preliminary examination of a prospective juror by the judge or lawyer.

B.An overview of the factual basis of the case.

C.The final summation in a jury trial.

D.Application of the law.


10.
 Witness

A.One who sees，knows，or vouches for something.

B.One who cannot answer a question quickly or sharply.

C.A prayer to a higher power used in certain courts seeking divine guidance in the rendition of justice.

D.One who is a good friend of a suspect.


11.
 Bench Trial

A.A trial before a judge without a jury.

B.A trial involving more than three parties.

C.An appeal before a panel of three judges.

D.trial without the plaintiff.


12.
 Writ

A.A court's written order commanding someone to do or refrain from doing some specified act.

B.The written communications between the judge and jury during deliberations.

C.The first draft of a proposed court judgment.

D.Court's reporter.


13.
 Hung Jury

A.A jury that cannot reach a verdict by the required voting margin.

B.A jury empanelled to impose a penalty of death by hanging.

C.A jury summoned by the coroner to investigate the cause of death.

D.A grand jury.


14.
 Intestate

A.A person who has died without a valid will.

B.A person confined in a prison，hospital or other institution.

C.Between two residents of different states.

D.Between two or more states or residents of different states.


15.
 Paralegal

A.A secondary source of law.

B.A lawyer's assistant.

C.One who holds an advanced law degree.

D.A law student.


16.
 Civil Action

A.What a judge will say before a witness testifies.

B.Civil defense of a community.

C.A lawsuit brought by a person，corporation，or entity against another person，corporation，or entity.

D.A criminal case usually filed by the“State's Attorney”.


17.
 Law Review

A.The week before final exams.

B.A law journal，usually edited by students，containing articles by judges，professors，and practicing attorneys.

C.The first ten minutes of review in each class.

D.The law school talent show.


18.
 Common Law

A.Legal philosophy or“jurisprudence”.

B.Law made by judges in England that does not apply in the United States.

C.Laws developed by judges in cases rather than by legislators in statutes.

D.The law of community property.


19.
 Civil Law

A.The law of a civilized society.

B.In the United States，the body of law concerned with private rights and remedies.

C.In the United States，the enforcement of criminal laws by private citizens.

D.The law of civil rights.


20.
 Plaintiff

A.A person who may bring a legal action for damages or injunctive relief.

B.A person，corporation，or other entity who brings a civil suit for damages or other relief.

C.The appellant in a civil lawsuit.

D.The appellee in a civil action.


21.
 Defendant.

A.A person，corporation，or other entity who is a respondent in a civil or criminal action.

B.An appellee in a civil action.

C.An appellee in a criminal case.

D.An amicus curiae，or a“friend of the court.”


22.
 Case Law

A.The only method of legal education.

B.Judicial dicta meant to explain the scope of a count's holding.

C.Reported judicial decisions that may be binding or persuasive on other courts.

D.Reported decisions of administrative agencies that interpret federal statutes.


23.
 Briefs

A.Documents submitted to courts to discuss only the facts of a case.

B.Documents submitted to courts to discuss factual and legal arguments.

C.Homework assignment generally ignored by second year law students.

D.Documents that are to be held only in a lawyer's briefcase.


24.
 Code

A.Special judicial proceedings that the media may not broadcast.

B.A collection or compilation of statues or regulations.

C.The rules of ethics applicable to judges，lawyers，and law students.

D.A secret.


25.
 Subpoena

A.A lower court ruling.

B.An order commanding a person to appear before a court.

C.A form of insolvency.

D.A notice issued by police to ask a suspect to report a crime.

B.Put the letter of the definition next to the legal Latin term it describes.

___1
 .bona fide

a.from one side

___2
 .de novo

b.good faith

___3
 .ex parte

c.among others

___4
 .habeas corpus

d.by itself

___5
 .in re

e.you should have the body

___6
 .inter alia

f.by the court

___7
 .non obstance verdioto

g.notwithstanding the verdict

___8
 .per capita

h.in the matter of

___9
 .per curiam

i.by leads

___10
 .per se

j.anew


C.Put the letter of the English explanation next to the legal French term it de-scribes.


___1
 .action

a.to transfer property

___2
 .alien

b.not to agree

___3
 .cypress

c.neglect to assert a right or claim

___4
 .delict

d.as near as possible

___5
 .demur

e.principal provisions of a statute or contract

___6
 .easement

f.lawsuit

___7
 .laches

g.an encumbrance on property for the payment of debt

___8
 .lien

h.a right over use of the property of anot her person

___9
 .seisin

i.possession of real property

___10
 .purview

j.wrong，offense


D.Put the letter of the legal English meaning next to the term it describes.


___1
 .color

a.the seizure of goods as security for an obligation

___2
 .consideration

b.a duplicate of a document

___3
 .damages

c.a formal legal document

___4
 .counterpart

d.to pay or accept

___5
 .distress

e.apparent legal right

___6
 .draft

f.to transfer to another court

___7
 .honor

g.the compensation sought for a loss

___8
 .instrument

h.an order for payment of money

___9
 .motion

i.a formal request to a court to seek an order or rule

___10
 .remove

j.benefit to the promisor or detriment to the promisee




[1]
 www.wikipedia.org


[2]
 www.wikipedia.org


[3]
 Rupert Haigh，legal English，Cavendish Publishing Limited，London，Sydney，Portland，Oregon


[4]
 Ronald Anthony Sarno.An Introduction to Legal Terms used in Litigation.


Part Two　American Legal Regime

导　读

作为世界最发达国家之一，美国的法律制度的确是比较完善的。虽然美国法律体系是在英国法律制度的基础上形成和发展起来的，但是在近四百年的历史进程中，美国根据本国的政治、文化和经济等特点形成了自己独具特色的法律体系，已经成为世界各国争相学习与效仿的典范。

美国属于普通法系国家。在当代美国的法律制度中虽然成文法也占有重要地位，但判例法仍然是美国法律的基础。美国的法律体系是由联邦法与州法组成的，各个州的法律是美国法律体系的组成部分。美国50个州都有自己的法律体系，首都华盛顿所在地哥伦比亚特区是由联邦政府直接管辖的特别行政区，联邦国会代为行使立法权，自成体系。各州之间的法律是不同的，各州在自己管辖的事务范围内享有自主权。从法律效力的方面来讲，联邦法律的效力高于州法律的效力。但是联邦的法律不能代替和改变州法律，只能在联邦宪法授权的范围内在各个州行使权力。但是由于法律制度的不统一，增加了各个地区之间的法律冲突和司法执行中的困难。基于此，美国一直在努力不懈地致力于统一各州的法律。在当代美国，“法律一体化”是美国法律体系发展的必然趋势。

本部分通过对美国法律体系中重要的司法组成部门与主要司法制度的介绍，使读者对美国法能够有基本的了解。通过对美国法基本知识的掌握，读者不难发现我国的法律制度与美国的法律制度的异同。

第一章概括介绍了美国法院制度，分为联邦和各州两大系统。名称和审级不尽相同，管辖权限错综复杂。法院一般是民事，刑事兼理，均不采取陪审制(除某些基层法院外)。检察官受司法部领导，配属于各级法院。联邦系统法院管辖的案件主要为:涉及联邦宪法、法律或国际条约的案件、一方当事人为联邦政府的案件、涉及外国政府代理人的案件、公海上或国境内供对外贸易和州际贸易之用的通航水域案件、不同州之间、不同州公民之间的争议以及州政府向他州公民提起诉讼。

1.联邦系统法院包括:

联邦地方法院(普通民事，刑事案件的初审法院)。

联邦上诉法院。

美国最高法院(全国最高审级由总统征得参议院同意后任命的9名终身法官组成，其判例对全国有拘束力，享有特殊司法审查权)。

专门法院。

2.州系统法院名称各州不一，一般分三级，其下设有各种不列为审级的小型法院。州系统法院包括:

基层法院(州管辖的一般民事，刑事案件的初审法院)。

州上诉法院。

州最高法院(州的最高审级)。

第二章介绍了陪审团制度。美国的审判有两种基本模式:陪审团审和法官审。所谓陪审团审，就是由陪审团和法官共同行使审判权。其中，陪审团负责认定案件事实，法官负责适用法律。虽然陪审团审判的案件数量并不很多，但是这种模式代表了美国审判制度的特点。美国的陪审团分为大陪审团和小陪审团。大陪审团主要是来审判刑事案件，小陪审团主要负责解决民事争议和赔偿问题，也负责刑事案件事实和罪责的认定。

第三章介绍了抗辩制。无论是陪审团审还是法官审，抗辩都是美国审判制度最主要的特点。这有两个基本要素:其一是由诉讼双方提出其主张和证据;其二是由中立的法官和陪审团依据双方的主张和证据来认定案件事实和适用法律。美国人认为，抗辩制是解决法律纠纷的最佳途径，因为只有通过诉讼双方从对立的角度提出主张和证据，审判人员才能在最大限度内查明案件真实情况并公正地适用法律。在整个诉讼过程之中双方当事人处于主导地位，法官只是处于消极的仲裁地位，控辩双方享有平等的辩护权利。

第四章介绍了上诉法院。美国联邦上诉法院(United States Court of Appeals for the Federal Circuit)，又名巡回上诉法院(Federal Circuit)，是美国联邦司法系统中的中级上诉法院。联邦上诉法院主要裁定来自于联邦司法管辖区内对地方法院判决的上诉。美国的50个州、首都华盛顿特区同其境外领土被划分为13个审判区域，设有13个巡回上诉法院。其中11个巡回法院由数字命名，其余两个法院分别是哥伦比亚特区巡回上诉法院和美国联邦巡回上诉法院。

在州法院系统，上诉法院的名称各异。位于各州司法体系塔尖的是终审法院，通常跟联邦体系的终审法院一样，被称为“最高法院(Supreme Court)”，而马里兰州和纽约州则称之为“上诉法院(Court of Appeals)”。在高级法院之下，各州设立中级上诉法院(intermediate Courts)，多数州称为“上诉法院(Court of Appeals)”，但也有例外，纽约州则称为“高级法院上诉庭(Appellate Division，Supreme Court)”。

美国联邦上诉法院经常被看作为美国司法系统中最具有影响力的法院之一。因其具有创建判例及听取地区法院上诉的权责，所以上诉法院对于美国司法有着极大的影响。由于美国最高法院每年仅接受少于一百个司法案件的上诉，因此大多数案件的终审判决均来自于美国上诉法院。上诉法院通常由三位法官组成合议庭，有权审理审判法院及基层法院的上诉;它可以根据特别法院规则安排当事人在庭上做口头辩论;并且，当一个案件涉及多个法律问题时，上诉法院在案件审判前还拥有选择权。

第五章介绍了上诉法官。上诉法官在审判案件要做到公正，不受外界干扰。法官的职责就是维护法律尊严。上诉法官都能清醒地认识到他们所做的任何审判对全州乃至全国都有一定影响，因此法官必须要保证对案件分析透彻并且要客观公正。上诉法官在守护着社会公平正义的最后一道防线，其地位尤为显要，对整个司法系统的完整性做出了很大的贡献。

第六章介绍了法院判决书和案例摘要。美国是判例法国家，每个案例是如何判的，法官的推理根据是什么，法官们是否有不同意见等等都要记录下来，编辑出版，以备查阅参考。美国的案例选编(American Law Reports)和法律百科全书(Corpus Juris Secundum)在美国法律体系中都占有很重要的地位，是法官审判案件重要的参考依据。

Chapter 1　Overview of the U.S.Court System

Federal and state courts in the U.S.are primarily involved in settling disputes between private parties and determining the guilt or innocence of persons accused of committing federal or state crimes.Federal and most state court systems are comprised of three levels-a trial level，an intermediate appellate level，and a final appellate level.Most states have a number of municipal level courts，such as traffic courts，that are limited in their authority by type of dispute or amount of money involved in the litigation.A higher court‘s opinion on a particular issue is binding on a lower court in the same jurisdiction.The policy of courts to stand by precedent and refrain from disturbing settled points is based on a legal doctrine known as“stare decisis.”Courts are limited to ruling on matters within their jurisdictions，which may be defined geographically or by the type of case that a court may consider.

Ⅰ.U.S.Supreme Court

This is the highest court in the United States.It is comprised of the Chief Justice and eight associate justices.The power to nominate justices is vested in the President and appointments are made with the advice and consent of the Senate.Justices are appointed for a lifetime tenure.The Supreme Court meets in Washington，D.C.for an annual term which begins on the first Monday in October and usually ends during the first week in July.The Court’s primary function is to hear cases that question the constitutionality of federal or state statutes.It also hears cases on appeal from the states' highest courts，the federal Courts of Appeals，and the federal District Courts.U.S.Supreme Court opinions are binding on all lower federal and state courts.The Supreme Court has the discretion to grant or deny a hearing for most cases brought before it.Furthermore，cases brought to the court may result in a summary action，whereby the lower court‘s opinion is simply affirmed or vacated and no explanation is provided by the Supreme Court itself.

Ⅱ.U.S.Court Of Appeals

The U.S.Courts of Appeals occupy the second tier in the hierarchy of federal courts.There are thirteen U.S.Courts of Appeals including eleven numbered circuits which have regional jurisdiction，a District of Columbia Circuit，and the Court of Appeals for the Federal Circuit located in Washington，D.C.which has nationwide jurisdiction to hear specific types of cases.These courts hear appeals from the U.S.District Courts.The U.S.Court of Appeals for the Seventh Circuit sits in Chicago and hears appeals from the federal District Courts in Illinois，Indiana，and Wisconsin.Usually cases are heard by a panel of three judges，although a majority of judges of a particular circuit may order a hearing or a rehearing before all the judges.Federal appeals court opinions are binding on U.S.District Courts within the circuit and may be appealed to the U.S.Supreme Court.

Ⅲ.U.S.District Court

The trial court and court of original jurisdiction in the federal system is the United States District Court.District Courts hear civil and criminal cases arising under federal law and cases where citizens of two or more states(or a citizen and an alien) are in conflict.At least one district，usually more，exists in each state.The number of District Courts within a state is determined by population and geographic area of the state.District Courts usually do not extend across state lines.Usually one District Court judge hears a case，although there may be one or many judges assigned to each district.Many District Court opinions are unpublished and may only be available through the clerk of court or an electronic legal database.

Ⅳ.U.S.Specialized Courts

Many specialized courts have been formed to handle cases in a particular area of the law or to relieve overcrowding on the calendar of a court already in existence.The Bankruptcy Court，Tax Court and Claims Court are examples of such courts.

The U.S.Constitution is the supreme law of the land in the United States.It creates a federal system of government in which power is shared between the federal government and the state governments.Due to federalism，both the federal government and each of the state governments have their own court systems.
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Chapter 2　Jury Trial

Jury trial is a fundamental tool of the Anglo-American dispute resolution process.It was first formalized in the twelfth century in England and it fast became the hallmark of the common law courts.The historic jury was composed of twelve men from the community.These men were asked to determine what were the actual facts underlying a controversy and the judge then would apply the law.The jury's decision had to be unanimous in a criminal case.Although the form of the jury remained the same when it was transplanted to the American colonies，it assumed additional meaning.Jury trial became a symbol of American freedom or popular justice versus the king's justice.Although the need to establish its independence has long since passed，jury trial remains at the core of the U.S.civil courts system.

With the development of the jury system，in recent years several state and federal courts have modified the original character of the jury so that juries have been composed of less than twelve members and non-unanimous verdicts have been permitted.These changes have been in an effort to reduce the costliness of jury trials.Smaller juries should be selected more rapidly，and their deliberations should be shorter simply because there are fewer individual opinions to consider.Non-unanimous verdicts lessen the possibility of a deadlock，with its attendant need for a new trial.The United States Supreme Court has approved the use of six member juries in civil cases.

However，the role of the jury remains unchanged.The jury is to decide questions of fact; the judge determines issues of law.This distribution of responsibility recognizes the special qualities of the jury and the judge.The jury is present to conform legal standards to current experience.For example，if a case involves the interpretation of a contract，a question of fact is presented and a jury decision on the meaning of certain contract language relies on community experience as to common practices when persons enter into a contract.The judge's role is to provide rules to bind litigants in the future so that the community can know how to conduct future dealings.In contract disputes the judge decides whether a legally-binding or valid contract has been made.The jury decides all issues of credibility since those are questions of fact，but the judge determines if the law allows relief under the facts as determined by the jury.

It's difficult to draw a line between issues of fact and of law and the case reports are filled with cases in which judges improperly have removed issues form the jury.The proper delineation of the jury's role is clouded further because of the jury nullification process.The judge usually instructs the jury on the law applicable to a given set of facts and the jury not only determines the facts，but also applies the law to those facts.In areas where the law has been slow to develop，the jury may decide to dispense justice，ignoring the law.Illustratively，there are negligence cases in which it is quite clear that the jury ignored rules of contributory negligence that would bar plaintiff's recovery and simply took the plaintiff's negligence into account in assessing the damages，utilizing a comparative negligence standard before it was adopted by the courts.Jury proponents argue that this is one of the special functions of the jury and is simply a means of modernizing the law in light of current community mores.However，allowing the jury to tamper with the law presents potential dangers in situations，such as in the civil rights field，in which local community standards are inconsistent with more general，indeed constitutional，national standards.For these reasons，all judicial systems contain some devices by which the judge is given power to control the jury and prevent it from acting improperly.

Ⅰ.Scope of Jury Trial Rights

General speaking，there are three sources for demanding a jury trial in a civil action.Firstly，the jury trial source is constitutional.Federal and state constitutions set the minimal standards for jury trial in their respective judicial systems.The legislature has the power to authorize jury trial in cases not within the constitutional guarantee.Secondly，the jury trial source is statutory and represents those situations in which the legislature in establishing a particular cause of action has granted a right to a jury trial.Finally，the trial court always has the equitable power to impanel a jury，although in those instances the jury will be advisory only and the judge may accept or disregard its findings.

We see some major problems in determining the scope of jury trial rights in the constitutional area.It should be noted that the federal constitutional jury provision(Seventh Amendment) is not binding on the states so that they have been free to develop their own scheme of civil jury trial rights for their courts.All but four of the states(Colorado，Utah，Louisiana and Wyoming) have constitutional provisions similar to the federal，and in those four states statutory jury trial rights exist.Further，with the exception of four other states(Georgia，North Carolina，Tennessee，and Texas)，which provide a jury trial in equity，all the states appear to interpret their constitutional and statutory provisions similarly to the federal courts in that they determine the right to jury trial based on whether that right would have existed at the time the governing constitutional provision was adopted.

Ⅱ.Means of Controlling the Jury

There are various methods or procedures to ensure that a jury performs its proper role.The evidentiary rules，for example，limit the jury to considering only legally relevant and generally reliable evidence in determining the facts.When the judge sustains objections to proposed evidence or testimony，he protects the jury from considering possibly irrelevant and prejudicial matters.Similarly，the judge's instructions to the jury describe and define the proper scope of its inquiry，prescribing who has the burden of persuasion on the facts in issue.Of course，the effectiveness of this control depends totally on whether the jury follows the judge's charges.However，the attorneys may ask the judge to poll the jury after a verdict has been announced to make certain that each of the jurors is in agreement with and understands the verdict.Alternatively，the judge has the right to select the type of verdict that should be rendered，which may limit the jurors' ability to ignore the controlling law.

Different courts have different jury selection processes，but generally，the process begins by notices sent to community members by the court clerk requesting them to appear and be placed in the jury pool(called the array).Some potential jurors may exclude themselves if they fit under statutory exceptions.Excuses from jury service usually are limited to vocational categories (e.g.firemen or doctors)，to health reasons or to incompetence(e.g.cannot speak English).Jurors may be also excused if they can show that it would be an undue hardship for them to have to serve.Under the federal jury selection statutes，the procedures used to create the jury pool are designed to obtain a broad cross-section of the community.Although state jury systems are not required constitutionally to develop processes fostering this cross-section concept，it is common to most system.States are limited by the Fourteenth Amendment in designing their methods of jury selection.This means that no particular group can be systematically excluded，and that litigants must be afforded procedures within the selection process consistent with fundamental fairness.

Each juror from the array is selected to sit on a specific case(panel) after being examined before the court.This juror selection process is called voir dire.In some courts the judge asks the jurors all questions; the attorneys submit in advance any questions they would like to be answered.In other courts the attorneys themselves conduct voir dire.The purpose in either situation is to determine if any of the prospective jurors is likely to be so biased or prejudiced in the case that he or she could not reach an independent judgment based on the facts presented.If so，the attorneys may challenge for cause and，if the judge agrees，that person will be disqualified.If the judge permits the juror to remain，the same challenge can be raised on appeal from the final judgment and the verdict will be overturned if the trial court's decision was an abuse of discretion.Attorneys are also given a limited number of peremptory challenges by which they can reject a potential juror without stating the reason.This device allows an attorney to try to select those persons he feels are most likely to be sympathetic to his client or to the type of evidence that will be presented.He can reject persons who do not reveal enough bias to merit a challenge for cause，but he feels will be prejudiced against the client or case.Further，although a few state courts have ruled that their state constitutions prohibit an attorney from using the peremptory challenge to exclude certain groups，in general the courts have allowed attorneys to exercise those challenges without any limitations imposed.Thus，by careful use of their challenges，the attorneys shape the character of each jury.

Before a jury begins deliberations，the judge must instruct jury members on the applicable law.This instruction is known as the judge's charge.As an aid to practicing trial lawyers as well as judges，and to help reduce errors，standardized instructions have been developed to be used in common situations; these are known as model，pattern or approved jury instructions.There is no general set of standardized instructions for the federal courts.

Chapter 3　The Adversarial System

The American system of law is an adversarial system，which means a system arrives at a decision by having each side to a dispute present its best case and then permitting a neutral decision-maker to determine the facts and apply the law in light of the opposing presentations of the two sides.In a criminal case，the opposing parties are the state，representing the victim and the general public，and the defendant.Their legal representatives are the prosecuting attorney of the government and the defense attorney(usually public defenders).The neutral finder of fact is usually the jury and the neutral finder of law is the judge，although the judge also will serve as the fact-finder when the jury is waived.

If we look back on common law legal history，the adversarial system developed as England moved from a rural to a more urbanized society.When the jury system was initially established in eleventh century England，jurors were usually persons who were likely to know the facts of a dispute，and they were directed to decide disputes based on their first-hand knowledge.As English society became more urbanized，it was no longer possible to assume that the jurors themselves had knowledge of a case.A method had to be developed for presenting the facts to the jury.The adversarial system was instituted as a means of meeting this need，with each side presenting witnesses to testify on its behalf.Gradually，the structure of the trial changed until the adversary system predominated.Jurors were directed to consider only such evidence as was introduced by the adversaries.

The adversarial system is based on the theory that partisan advocacy by the two opposing sides will best lead to the determination of truth and will best promote community confidence in the decision-making process.Each side is given an equal opportunity to present its side of the story.The opposing parties frame the factual issues，choose the evidence they will present，and advance the interpretation of the law that is most favorable to their side.The decision-makers，the judge and the jury are neutral，passive participants.They have no responsibility to go out and develop a case.Rather，they sit back and largely work with what they are given.It is assumed that material presented by the opposing sides will fully develop the relevant facts and law，thereby permitting the decision-makers to reach an impartial and rational conclusion.

Although the adversarial system has been the American system from the start，it is not the only reasonable system for determining guilt or innocence.European countries，for example，utilize the so-called inquisitorial system of justice.While the adversarial theory maintains that the truth will best be discovered in the clash between the parties，the inquisitorial system is based on the premise that the truth is best discovered through a disinterested inquiry conducted by a magistrate.The European magistrate accordingly acts as an active fact-finder concerned with the discovery of evidence rather than as a passive umpire.It is the function of the magistrate，not the parties，to call witnesses and experts and to make certain that all relevant evidence is produced.Both sides are obligated to assist the court in this regard by producing such evidence as the magistrate desires，including the defendant's own testimony which cannot be compelled in the American system due to the privilege against self-incrimination.

Frankly speaking，the inquisitorial system reduces considerably the responsibilities of the attorneys and their opportunities to exercise some initiative in the presentation of the case.Witnesses are not interviewed by the attorneys before trial，in part because they are not viewed as witnesses for either side but as witnesses appearing on behalf of the court.Similarly，witnesses testify in an uninterrupted narrative and are questioned initially by the magistrate.

People usually disagree on which system is better.Persons favoring the adversarial system claim that the inquisitorial system places too much authority in the hands of the magistrate and takes from the defendant too large a portion of his control over his own destiny.Moreover，it is argued that the system appears to favor the state.Even if one can assume that the magistrate actually will be fair and impartial，the structure of the system does not convey the positive sense of neutral fact-finding that instills public confidence in the criminal justice system.The adversarial system，its supporters claim，presents exactly that image at least as it is used in the U.S.Each side is given an equal opportunity to present its case through its own legal advocate.The final judgment as to guilt or innocence is left not to a judge，but to the community，as represented by the jury.Moreover，to maintain public confidence in the fairness of the proceeding，the presenta-tion of evidence，announcement of the verdict，and imposition of sentence are all public proceedings.

Chapter 4　Appellate Courts

An appellate court is any court of law that is empowered to hear an appeal of a trial court or other lower tribunal.Many US jurisdictions title their appellate court a Court of Appeal or Court of Appeals.Historically，others have titled their appellate court a Court of Errors(or Court of Errors and Appeals)，on the premise that it was intended to correct errors made by lower courts.In some jurisdictions，a court able to hear appeals is known as an Appellate Division.

Depending on the system，certain courts may serve as both trial courts and appellate courts，hearing appeals of decisions made by courts with more limited jurisdiction.Some jurisdictions have specialized appellate courts，such as the Texas Court of Criminal Appeals，which only hears appeals raised in criminal cases，and the United States Court of Appeals for the Federal Circuit，which has general jurisdiction but derives most of its caseload from patent cases，on the one hand，and appeals from the Court of Federal Claims on the other.

The authority of appellate courts to review decisions of lower courts varies widely from one jurisdiction to another.In some places，the appellate court has limited powers of review.For example，in the United States，both state and federal appellate courts are usually restricted to examining whether the court below made the correct legal determinations，rather than hearing direct evidence and determining what the facts of the case were.Furthermore，U.S.appellate courts are usually restricted to hearing appeals based on matters that were originally brought up before the trial court.Hence，such an appellate court will not consider an appellant's argument if it is based on a theory that is raised for the first time in the appeal.

Depending on the rules of the particular court，the court may decide the case based on the briefs submitted to the court or the court may schedule oral argument.In some jurisdictions the lawyers must specifically request oral argument; if they forget to request oral argument the court will decide the case on the briefs.Because oral argument is not always granted，the attorneys must have strong writing skills.If the court does grant oral argument，each side will typically have a limited amount of time(30minutes，for example) to present the strong points of its case and to answer questions from the judges on the appellate court.

An appellate court will usually sit in a panel of three judges.After argument，the appellate court will normally“take the case under advisement”and issue a written decision.The written decision may later be published in a court reporter so that others can read the decision，cite it as precedent，and urge lower courts to follow the ruling or find a way to distinguish the case if the result is unfavorable to a certain party.The decision may be binding on lower courts or it may be used as“persuasive authority”if it is not binding for that jurisdiction.Not all cases are published，however，and there is considerable debate in many jurisdictions about the presidential value of unpublished decisions.

The appellate court has a number of options to dispose of the case before it.If a case involves multiple parties or multiple legal issues，the court may use more than one of these options.For example，an appellate court may“affirm in part，reverse in part，and remand for further proceedings.”

Here is a short list of actions that the appellate court might take:Using your law dictionary，see if you can determine what action the court is taking with each of the following terms.

Affirm，Reverse，Affirm in Part and Reverse in Part，Vacate，Dismiss，Order，Stay，Remand (to the lower court for further proceedings)，Grant a Writ of Certiorari.

(cert.granted)，Deny a writ of Certiorari(cert.denied)

Chapter 5　Appellate Judges

When judges are sworn into their positions under oath，they pledge to uphold the law and the Constitution.Judicial officers at the appellate level must realize that the decisions they make can have implications statewide or even perhaps nationwide.They are meticulously thorough in their analyses of cases，and they must be objective，comprehensive，and exhaustive.The integrity of the judicial system relies on the integrity of the judges and justices who serve the public.

When handling an appellate case，judges and justices must take into account:

(1) The facts of the case，as set forth in the record presented on appeal;

(2) Errors in the application of the laws;

(3) The state constitution and the United States Constitution;

(4) Statutory laws enacted by legislative bodies and legislative intent;

(5) Precedent and/or persuasive authority; and

(6) The lawyers' written briefs and oral arguments.

When preparing to hear oral arguments，appellate judges and justices review the briefs submitted by the attorneys in the case to learn about the case and identify questions they want to ask the lawyers.They review previous court decisions and other applicable authorities.They sort through the precedents and decide which ones they find most appropriate for application in their state.

State and federal appellate judges must exercise scholarship and common sense.All judges have this responsibility，of course.But appellate judges，in particular，have a duty to articulate justice and the law，in writing，for public guidance.

The third branch of government，the judiciary，governs primarily through the written judicial opinion.Authoring a written opinion for an appellate court can be very humbling because of the work it takes and the impact court decisions can have on citizens and the community.The work is hard and important.

First，you need to thoroughly research，read，and write the proposed opinion to be as correct as you can on the law and the facts of the case.You are making a judgment on what others have done or left undone in their lives.You always owe the parties to the appeal the courtesy of fair and diligent consideration.

Second，you need the vote of a majority of the judges or justices who must decide the case.Otherwise，your opinion will never see the light of day.One of your colleagues may end up authoring the court's decision，simply by proposing a concurrence(agree with the majority for a different reason) or dissent(disagree with the majority opinion) that gains enough votes to become the court's judgment.So you must listen carefully to the suggestions of your colleagues and take them into account if you think they contribute to the strength of the court's judgment in the case.As an appellate judge or justice，you must never give in to anger or pettiness if you don't get your way.The law is not about you，anyway.It has to do with people in the community.Next time around，when you get your next assignment to write the proposed majority opinion，you will have the privilege of convincing your colleagues yet again.

Third，and most important，you must learn never to give up listening and learning about people and the law，and how the work of justice is the crucial work of any civilized society，in all ages.Growing into the job—every day you get to do the job—is the mark of settling into your role and responsibility as an appellate judge.

Chapter 6　Court Opinions and Case Digests

Opinions to be published are first issued as individual slip opinions.Slip opinions are printed by the court and are available from the clerk of court of the particular jurisdiction or the court library.The slip opinions are then re-issued as advance sheets，which in turn are ultimately replaced by bound volumes.Opinions are also available in various specialized reporters and looseleaf services，often several months prior to publication in advance sheets or bound volumes.

Sets of books known as court reports or reporters exist for the U.S.Supreme Court，all federal courts，individual states，regional groups of states，the entire United States，special courts，and particular topics.West Group's National Reporter System divides the United States into the following regions，each with its own reporter:Atlantic，North Eastern，North Western，Pacific，South Eastern，South Western，and Southern.These regional reporters publish opinions from the state supreme courts and most intermediate appellate courts in each region.

The contents of printed court reporters are similar regardless of publisher.Although the order of the elements in the case may vary according to a particular judge's writing style or the publisher's practices，the following elements are usually included:

(1) Names of the parties

(2) Citation(legal reference to location of opinion)

(3) Court docket number

(4) Date the case was decided

(5) Court in which the case was decided

(6) Synopsis(facts and circumstances of the case)

(7) Headnotes(legal issues raised by the facts)

(8) Syllabus(case history and explanation of how the case came before the court)

(9) Opinion of the court

(10) Opinion(s) of the judge(s)

Opinions may be difficult to read for a number of reasons，including writing style，the legal language and terminology，and the fact that many cases deal with a number of complex legal issues.

Case digests，usually multi-volume sets，serve as indexes to case law and provide subject access to court opinions.They are compilations of headnotes extracted from reporters and arranged by subject.

There are several ways in which digests may be used.The headnotes from a case may be used to lead the researcher to other cases indexed under those same headnotes.If there is no case to use as a starting point，detailed subject index volumes，called“descriptive word indexes，”may refer to a relevant topic.In addition，each broad subject area in a digest begins with an outline of its contents that may prove useful if a subject index search fails.Finally，digests include case name index volumes that provide citations to cases where the names of the parties are known.

Digests are published for the U.S.Supreme Court，other federal courts，regional groups of states，and individual states.The American Digest，published by West Group，is the only digest that attempts to provide comprehensive access to both federal and state case law.It consists of the Century Digest(1658-1896)，a series of Decennial Digests，and the annual General Digests，which are replaced by Decennial Digest cumulations.Decennial Digests traditionally covered ten-year periods，but recently this has been reduced to five-year periods because of the ever-increasing number of cases.

New Words & Expressions

1.nominate　任命

2.tenure　任期

3.hierarchy　等级制度;统治集团

4.jurisdiction　司法权;管辖权;管辖范围

5.magistrate　地方法官，治安官

6.assign　转让(法律权利或义务)

7.intermediate court　中级法院

8.probate court　遗嘱检验法院

9.juvenile court　少年法庭

10.arbiter　仲裁人

11.versus　对(指诉讼，比赛等中) ;相对

12.nullification　无效;废弃

13.dispense　执行，施行，实施(法律等) ;免除

14.negligence　疏忽;过失;粗心大意

15.plaintiff　原告

16.proponent　支持者;建议者;提出认证遗嘱者;提出证据的人

17.source　渊源;根源

18.legislature　立法机关;立法机构;立法部; (特指)州议会

19.equitable　合理的

20.impanel　挑选陪审团成员

21.testimony　证词，证据

22.array　陪审员名单

23.voir dire　挑选陪审员的过程

24.discretion　自由裁量权

25.peremptory　强制的;不得上诉的

26.client　当事人;诉讼委托人

27.deliberation　审议

28.partisan　偏一方的

29.inquisitorial　审判官似的;调查官似的;爱打听的

30.umpire　vt.仲裁，裁判

　　　　　 n.裁判，仲裁人

31.adversarial　对抗性的;敌对的

32.appellate　上诉的，受理上诉的

33.tribunal　审理委员会;特别法庭

34.premise　前提

35.remade　送还，还押;发回重审

36.swear　发誓

37.pledge　抵押;抵押品;质权

38.statutory　依照法令的;法定的

39.statutory law　成文法;制定法

40.enact　制定(法律) ;颁布

41.precedent　判例，先例

42.legislative adj.立法的;有立法权的

　　　　　　n.立法权;立法机构

43.appropriate adj.适当的

　　　　　　　vt.占用;侵吞

44.concurrence　竞合

45.citation　传票;引证

46.docket　备审案件目录表

47.synopsis　概要，大纲

48.headnote 　(写在判决书前面的)摘要

49.syllabus　 (判决书的)判决理由概要/说明

50.digest　法律汇编，摘要

Exercises


A.Please select the best definition for each of the following legal terms.



1
 .Jury

A.Commissioners who investigate facts for a judge.

B.Members of the community who decide questions of law，without instruction from the judge.

C.A committee that awards prizes at film festivals.

D.Members of the community who listen to evidence and then decide questions of fact relating to the guilt or innocence of a criminal defendant or liability for a civil claim.


2
 .Jurisdiction

A.A geographic area，used primarily for determining eligibility to vote.

B.The presence of a defendant in a state where he or she can be served with a summons or a subpoena.

C.The power of the executive branch to enforce the judgments of the courts.

D.The power and authority of a court or other body to render judgment in a case.


3
 .Verdict

A.The indictment filed by a prosecutor.

B.The instructions given to the jury before it begins its deliberations.

C.Judgment issued on the works of the Italian composer，Giuseppi Verdi.

D.The decision made by a jury(or a trial court judge，if there is no jury) as to whether a criminal defendant is guilty or not guilty or whether a civil defendant is liable or not liable.


4
 .Criminal Prosecution

A.An exceptionally poor prosecution of a case，such that the attorney should be investigated by a special prosecutor.

B.A judicial proceeding used to bring an offender to justice and punishment by due process of law.

C.The unauthorized practice of law by“jailhouse lawyers.”

D.Strategy used by police detectives to track down those guilty of breaking the law.


5
 .Standard of Review

A.Justification used by judges to explain politically-compelled decisions.

B.The original jurisdiction of the U.S.Supreme Court.

C.The results of an annual judicial conference held to review the fair and impartial administration of justice.

D.Criteria used by judges to review governmental actions or decisions of lower courts or administrative agencies.


6
 .Affidavit

A.The transcript of a deposition，usually taken in an attorney's office rather than in court.

B.The transcript from a court trial，usually prepared by the“court reporter.”

C.A voluntary statement in writing，usually notarized and often attached as an exhibit to a motion(such as a motion for a preliminary injunction).

D.The transcript from a Congressional hearing.


7
 .Appellant

A.A litigant.

B.A defendant.

C.A party who appeals from a lower court to a higher court.

D.A substance used to repel large animals，such as sharks.


8
 .Black Letter Law

A.Definitions from Black's Law Dictionary.

B.Laws concerning the privacy of letters and other correspondence.

C.Basic principles of law generally accepted by the courts or embodied in the statutes of a particular jurisdiction.

D.“Persuasive”legal authority.


9
 .Civil Procedure

A.Name given to the examination that must be taken by many applicants for federal employment.

B.The rules applicable to civil rights claims，such as an alleged denial of due process of law.

C.The rules applicable to civil litigation in federal or state court.

D.Court-enforced rules of civility，especially as they apply to trial lawyers.


10
 .Legalese

A.A legal matter that is“easy.”

B.A land use right at common law，similar to an“easement.”

C.A common way to communicate with clients so that they cannot understand what you are saying to them.

D.Legal jargon.


11
 .Federal Law

A.Proposed administrative rules published in the Federal Register.

B.Decisions from U.S.District Courts，reported in West's Federal Supplement.

C.Laws applicable nationally，including the U.S.constitution，federal statutes，federal court decisions，executive orders issued by the President，and the rules and regulations of federal administrative agencies.

D.Treaties.


12
 .Moot Court

A.A court that prosecutes students who violate school rules.

B.The assembly hall in the school.

C.A program that allows students to practice brief writing and oral argument.

D.The law school newspaper.


13
 .Legal Fraternity

A.An organization that is absolutely necessary to join.

B.An organization that excludes women.

C.An office to assist students with their personal problems.

D.A voluntary student organization that often focuses on social events.


14
 .Bar Review

A.Review course taken to prepare for the state bar examination.

B.Name given to a law review that is published by a bar association.

C.Continuing legal education programs that are required in some states for lawyers who have passed the bar.

D.Name of an underground newsletter that ranks the best bars in the Georgetown area of Washington，D.C.


15
 .Socratic Method

A.Endless series of questions based on the writings of Socrates.

B.Dramatization used by trial lawyers to convince a jury that their client's position is correct.

C.A method used by guilty parties who take the witness stand and try to convince the jury of their innocence.

D.Method of teaching in U.S.law schools where the professor will ask a series of questions and hopefully guide the student toward the correct response or to additional points of consideration.


B
 . Identifying and Correcting Word Errors


Editing is an important skill for any writer.Please identify and correct one error in each of the following sentences.The errors include words that are commonly confused by all lawyers，including native speakers of English.

Example:The two nations signed a treatise to improve their trade relations.

Correction:The two nations signed a treaty to improve their trade relations.

(The word“treatise”is often confused with“treaties.”A“treatise”is a text that explains an area of law.“Treaties”is the plural of the word“treaty，”an agreement between nations.)


1
 .The defendant excepted full responsibility for his part in the crime.

Correction:


2
 .The plaintiff filed her complain in the federal district court.

Correction:


3
 .The decedent's will was subject to probation.

Correction:


4
 .Because more than a year has passed since the accident，the statue of limitations will preclude a lawsuit.

Correction:


5
 .We should consult the applicable judicial president before we give an opinion as to our potential liability.

Correction:


6
 .The lawyer will give advise to the client.

Correction:


7
 .The federal district court may issue a search warranty.

Correction:


8
 .The jury found the defendant libel for compensatory and punitive damages.

Correction:


9
 .We must present our evidence before the trail court.

Correction:


10
 .The lawyer will advice the client about the applicable regulations.

Correction:


11
 .We must fill a motion with the trial court.

Correction:


12
 .We must decide weather to appeal the decision to the U.S.Supreme Court.

Correction:


13
 .She will received a diplomat from Indiana University School of Law.

Corrections:


14
 .We should bring this matter to the attention of the Security Counsel.

Corrections:


15
 .The plaintiff must proof each of the prima facie elements of the cause of action.

Correction:


16
 .The burden of prove is on the plaintiff.

Correction:


17
 .The judge sentenced him to ten years in Yale.

Correction:


18
 .I was a victim of thief.

Correction:


19
 .I have been working like a lawyer for five years.

Correction:


20
 .I should always proofread carefully，because many errors will evade the spill check on my computer.

Correction:


21
 .The professor spends to much time talking about grammar.

Correction:


C
 . Please Circle the Correct Plural Form of the Following Nouns.
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Part Three　Constitutional Law

宪法导读

1787年美国宾夕法尼亚州费城会议讨论批准了世界上第一部成文宪法，又经各州特别会议通过，正式成为美国的根本大法，即《美利坚联邦共和国宪法》。二百多年来，美国只有这一部宪法，当宪法中某些条文不再适合现实情况，或者客观情况和人民要求增加宪法条文时，都采用宪法修正案的形式进行补充，对宪法本文从未做过修改。这是《美国宪法》稳定性的突出体现。

《美国宪法》吸纳了拥护立宪的联邦主义者与反对立宪的反联邦主义者正反两方面的意见，成为一部最能体现宪政与共和精神的宪法。根据这部宪法，美国成为一个由各个拥有主权的州所组成的联邦国家，同时也由一个联邦政府来为联邦的运作而服务。从此联邦体制取代了基于邦联条例而存在的较为松散的邦联体制。1789年3月4日，《美国宪法》正式生效。该部宪法为日后许多国家的成文宪法的制定提供了成功的典范。《美国宪法》历经27次修正，其中前十个修正案被称为《权利法案》。

一、《美国宪法》的基本原则

《美国宪法》制定的根本目的是限制政府的权力，保障人民的自由。建国之初，深受社会契约论影响的美国人提出了较为完整的人权学说和限权思想。1776年7月4日第二届大陆会议通过的《独立宣言》，强调人人享有生命、自由与追求幸福的权利，主张权力来自人民，提出人民可以组织政府，并在政府违背人民的利益，甚至压迫、摧残人民的权利时，可以推翻政府，重新组织新政府的权利。《独立宣言》为《美国宪法》的制定奠定了思想基础。在《独立宣言》颁布前后，各地先后制定了一批宪法。在这些宪法中，比较普遍地提出了天赋人权、公民权利自由、三权分立、国会两院制、法官终身制等一系列宪法原则。

三权分立与制衡原则。《美国宪法》规定美国政府权力分为立法权、行政权和司法权。这三部分权力相互之间独立平等，相互制衡。每种权力都有限制另外两种权力滥用的职能。分权与制衡的根源可以追溯到古罗马国家的共和时期，在17、18世纪受到西欧资产阶级拥护，成为与封建贵族斗争的思想武器，也成为这一时期资产阶级的制宪原则和资产阶级“三权分立”代表人物孟德斯鸠的理论的法律依据。美国吸收了这些先进的思想和法律学说，发展了法国思想家孟德斯鸠的思想，肯定了三权分立原则。[1]
 美国《独立宣言》认为权力具有天然的扩张性和腐蚀性，它可以利用人性的弱点，带来很大的危害，侵害公民利益。因此主张在赋予政府权力的同时，必须限定权力的行使范围和行使方式，使其不至于危害个人自由和公共福利，限制政府权力的最佳方式就是将权力分解为若干单元，交给分立的机构和人群行使，并使其相互制约，以达成平衡，防止专权和暴政。由于君主制更容易变成暴政，民主制又可能演化成暴民统治，故最好的政体就是按照多数人的意志进行统治，同时保护少数人利益的共和制。《美国宪法》规定立法权属于国会，国会由参、众两院组成，有征税、制定法案、以合众国的信用举债、制定货币制度、制定归化法、对外宣战、召集陆军和配备海军、设置最高法院以下各级法院等权力。众议院有权提出有关征税、预算的法案，有提出弹劾案的权力。参议院有批准总统与外国缔结条约和总统任命重要官吏的同意权，并有审理弹劾案之权。弹劾权也是立法部门对行政部门重要的制约手段;行政权赋予总统，总统集国家元首、行政首脑、武装部队总司令于一身。总统有缔约权，提名任命合众国重要官吏权，但须征得参议院的同意。总统对国会立法有否决权，这是行政对立法部门最重要的制衡手段。司法权属于最高法院以及由国会下令设立的各级法院。最高法院首席法官由总统提名，经参议院同意后由总统任命;司法权运用的范围，包括宪法、合众国法律，一切涉外案件和诉讼案件，审理案件不受立法、行政干预。1803年，最高法院首席法官马歇尔在“马伯里诉麦迪逊”案件中作出判决，树立了司法审查权的先例。以后，最高法院取得了审查联邦法律、州宪法、州法律或行政法是否符合宪法的权力，这是司法权对立法、行政权的制衡。这是《美国宪法》确定的“三权分立”和“互相制衡”原则的主要体现。[2]


联邦体制

《美国宪法》规定美国采用联邦制的国体。它赋予联邦政府有限权力，并规定此外的一切权力归各州和人民。宪法首先强调了联邦地位高于州的原则，《美国宪法》第1条至第4条明确规定了联邦一系列所谓“授予权利”，列举规定了在某些方面禁止联邦行使的权利。如联邦未经各关系州的同意，不得任意改变其疆界;也不得未经有关州的同意而剥夺其在参议院中的平等参政权等等。在州权方面，宪法依据分权原则明确规定了各州拥有相对独立于联邦的某些权力，以及联邦与各州“共有的权利”。

宪法至上

《美国宪法》第6条第2款宣称:本宪法和根据本宪法应制定的合众国的法律，以及根据合众国的授权缔结或应缔结的条约，应为国家的最高法律;每一州的法官都应受本宪法的约束，即使本宪法与任何州的宪法或法律中的任何规定相抵触。这一规定明确表明《美国宪法》为美国的最高法律，宪法及国会制定的法律高于其他一切法律、行政法规和规定。马伯里诉麦迪逊案巩固了美国联邦法院系统的司法审查权。联邦各级法院可以审查立法机关通过的法律是否与宪法相抵触，并且可以宣布违反宪法的法律无效。同时，法院还可以审查包括美国总统在内的各级政府颁布的法令的合宪性。

人人平等

《美国宪法》规定，人人都有平等地获得法律保护的权利。各州之间也保持平等地位，原则上任何州都不能获得联邦政府的特殊对待。根据宪法的规定，各州要互相尊重和承认彼此的法律。州政府和联邦政府要在形式上保持共和体制。

二、《美国宪法》主要内容

《美国宪法》规定实行联邦制，肯定了以立法、行政、司法三权分立相互制衡为原则的资产阶级民主共和政体。《美国宪法》由原文和23个修正案组成，宪法原文包括序言和7条正文。根据《美国宪法》规定，美国的国家权力分为立法权、行政权和司法权。国会两院为立法机关，政府为行政机关，联邦最高法院为司法机关。

《美国宪法》序言开宗明义，阐明宪法的立法目的旨在改变现有的国家组织形式，确保行政公正，保护公民不受内乱与外侵的影响。其具体内容如下:

“我们作为合众国人民，为建立更完善的联邦，树立正义，保障国内安宁，设立共同防务，促进公共福利，使我们及后代得享自由的幸福，特制定本美利坚合众国宪法。”

《美国宪法》第1条规定国会由众议员和参议院组成，并且规定了参众两院议员资格、产生办法和代表年限。各州在众议院中的席位根据各州的人口数量决定;各州在参议院的席位相等。各州有权决定选举国会会员的办法，国会每年至少召开一次会议。《美国宪法》规定，任何提案必须获得两院的通过，并报批总统。总统享有否决权。被否决的提案，如果获得参众两院三分之二以上席位的通过，仍可以成为法律。

《美国宪法》第2条规定，行政权属于美国总统，规定了总统的任职资格和产生办法、总统与副总统的任期、政府官员任职资格、就任仪式的宣誓、总统的权力和职责、委任官员和签订条约的程序以及与国会的关系。同时，这一章还特别规定了美国副总统的职位，并规定在美国总统失去行为能力或者辞职之后由副总统继任其职位。最后还规定了对政府官员(包括总统、副总统、法官和其他官员)的弹劾以及免职程序。

《美国宪法》第3条就美国联邦法院系统做出规定。规定应该设立一个最高法院，美国国会可以设立低级别的法院，最高法院有权审查下级法院作出的判决和命令。该条还规定了在刑事诉讼中可以实行陪审团制度，规定了叛国罪的定义、国会对于叛国罪的处罚以及限制。并且还规定了最高法院作为初审法院审理的案件以及作为上诉审法院审查的案件。

《美国宪法》第4条规定州的权力和限制。规定各州与联邦政府的关系，并对新的州加入联邦以及州界的变更等事宜作了规定。第4条还要求联邦政府保证各州的共和形式，保护各州不受外来侵犯。

《美国宪法》第5条对宪法修正案的通过程序做了规定。宪法可以通过三种方式进行修正:首先，国会两院三分之二以上多数通过，并报各州批准。其次，美国三分之二以上的州可以要求国会开会讨论修正案，并报各州批准。再次，国会可以召开特别会议。无论采用哪种方式，最终都要获得四分之三多数州批准方可通过。

《美国宪法》第6条规定宪法本身和联邦政府制定的法律以及签订的条约在全国范围内具有最高权威，州法院法官应该无条件遵守联邦宪法、法律及条约。同时，宪法也确认了根据邦联条例而发行的国债，还要求所有立法、行政、司法人员宣誓维护宪法的地位。

《美国宪法》第7条规定了这部宪法本身须批准生效的具体要求。

《美国宪法》是通过增加修正案的方式进行调整和发展的。对此，美国杰出的哲学思想家、第三任总统杰斐逊作过精辟的评价，他说:有些人用一种虚幻而神圣尊严的态度看待宪法，把宪法当成契约的灵光，而且过于神圣而不敢触动……，但我的理解是:法律和制度必须与人类智慧的进步同步前进，在有了新发现，揭示了新真理，态度和意见随着新情况出现而变化，宪法、法律制度必须前进，而与时代齐趋。……让我们在一定时期，对宪法加以修正吧。[3]


为修改宪法，《美国宪法》对制订修正案也作出了明确规定。指出提出修正案的手续有两种方法，一是由国会三分之二议员投票赞成提出，另一种是应三分之二的州议会的请求，由国会召开修宪会议提出。修正案的批准的方法也有两种，一是经四分之三的州议会投票赞成批准，这是主要的方法，另一种是由四分之三的州召开特别修宪会议批准生效。由于宪法修正案的提出和批准，程序严谨繁复，实际上，除批准生效的《权利法案》以外，到现在经批准并继续生效的宪法修正案只有14条。从宪法修正案的内容分析，大致可以分为3类，第一类是为保障、扩大公民权利的修正案;第二类是由于南部北部利益集团在奴隶制问题上有严重分歧和阶级力量的变化引起内战后，为解放黑人奴隶制定的宪法修正案;第三类是对政治制度、选举程序的个别环节有缺陷加以调整的宪法修正案。[4]


修正案的主要内容分别包括是:信仰、出版、集会、示威自由;携带武器的自由;军队不得进入民房;免于不合理的搜查与扣押;正当审判程序、一罪不再理、无罪推定、征用私产须赔偿;刑事案件接受陪审团审判的权利;民事案件接受陪审团审判的权利;禁止过度严厉的刑罚和罚款;宪法未列明的权利同样受保护;宪法未赋予政府的权力都属于各州和人民;限制联邦法院对各州的管辖权;总统选举办法;废除奴隶制度;国籍、处罚程序、众议员选举、叛国罪、国债，所有公民享有平等被保护权;所有公民不得由于肤色和种族的区别而受到选举权的限制;国会对所得税的征收权;代表各州的联邦参议员必须直接选举;禁止在美国国内制造、运输酒类(后被第21条废止) ;禁止选举中的性别歧视;规定总统任期、国会议事程序;废除第18条修正案;总统最多连任一次;首都华盛顿哥伦比亚特区的选举规则;选举权不受税收限制;总统与副总统的继任规则;保护18岁以上公民选举权;禁止随意改动议员薪酬。

Chapter 1　Introduction

The Constitution is the soul of law in the United States.The Constitution states the framework for all American laws.Constitutional law courses are among the most interesting courses that an American law student will take.Constitutional law classes usually examine the most controversial issues that have come before the U.S.Supreme Court throughout American history.In recent years these controversies have included abortion rights，physician-assisted suicide，gay and lesbian rights，freedom of speech on the Internet，religious freedom，and other issues involving the balance of power between the legislative，executive，and judicial branches of the government.

Constitutional law issues appear frequently in judicial opinions，academic writings，and legislative hearings.American lawyers will expect foreign lawyers to be familiar with the basic concept(or know it under a different form or a different name).The background reading and vocabulary words in this section present a small introduction to some of the more common Constitutional law concepts.

Chapter 2　The Judicial Power

Ⅰ.ArticleⅢ

The federal government is a government of limited powers，which means that for federal action to be legitimate，it must be authorized.The Constitution is the instrument that authorizes the federal government to act.Thus，whenever a question involves action by an entity of the federal government，the action will be valid only if it is authorized by the Constitution.The Constitution authorizes a federal court system in ArticleⅢ，which provides that federal courts shall have Judicial power over all“cases and controversies”:

(1) Arising under the Constitution，laws，or treaties of the United States;

(2) Of admiralty and maritime jurisdiction;

(3) In which the United States is a party;

(4) Between two or more states;

(5) Between a state and citizens of another state;

(6) Between citizens of different states;

(7) Between citizens of the same state claiming lands under grants of different states; and

(8) Between a state or citizens thereof and foreign states，citizens，or subject.

Ⅱ.Federal Courts

Only the action of ArticleⅢcourts are the subject of our outline，but you should know that there are two types of federal courts.

1.ArticleⅢCourts

ArticleⅢcourts are those established by Congress pursuant to the provisions of ArticleⅢ，Section 1.Although Congress has plenary power to delineate the jurisdictional limits，both original and appellate，of these courts，it is bound by the standards of judicial power set forth in ArticleⅢas to subject matter，parties，and the requirement of“case or controversy.”Thus，Congress cannot require these courts to render advisory opinions or perform administrative or non-judicial functions.

2.Article I Courts

Congress has created certain others，however，by way of implementing its various legislative powers; e.g.United States Tax Court，courts of the District of Columbia.Judges of such ArticleⅠcourts do not have life tenure or protection from salary decrease as do ArticleⅢcourt judges.ArticleⅠcourts are sometimes vested with administrative as well as judicial functions，and the congressional power to create such“hybrid”courts has been sustained by the Supreme Court.

Ⅲ.Jurisdiction of the Supreme Court

1.Original(Trial) Jurisdiction

Under ArticleⅢ，Section 2，the Supreme Court has original jurisdiction“in all cases affecting ambassadors，other public ministers and consuls，and those in which a state shall be a party.”This provision is self-executing:Congress may neither restrict nor enlarge the Supreme Court's original jurisdiction，but Congress may give concurrent jurisdiction to lower federal courts and has done so regarding all cases except those between states.

2.Appellate Jurisdiction

ArticleⅢ，Section 2 further provides that“in all other cases before mentioned［i.e.，arising under the Constitution，Act of Congress，or treaty］，the Supreme Court shall have appellate jurisdiction，both as to Law and Fact，with such Exceptions，and under such Regulations as the Congress shall make.”

Ⅳ.Constitutional and Self-Imposed Limitations on Exercise of Federal Jurisdiction-Policy of“Strict Necessity”

1.No Advisory Opinions

The Supreme Court's interpretation of the“case and controversy”requirement in ArticleⅢbars rendition of“advisory”opinion.Thus，federal courts will not render decisions in moot cases，collusive suits，or cases involving challenges to governmental legislation or policy whose en-forcement is neither actual threatened.

2.Ripeness—Immediate Threat of Harm

A plaintiff generally is not entitled to review of a state law before it is enforced(i.e.，may not obtain a declaratory judgment).Thus，a federal court will not hear a case unless the plaintiff has been harmed or there is an immediate threat of harm.

3.Mootness

A federal court will not hear a case that has become moot; a real，live controversy must exist at all stages of review，not merely when the complaint is filed.

4.Standing

A plaintiff will be able to show a sufficient stake in the controversy only if he can show an injury in fact—caused by the government—that will be remedied by a decision in his favor(i.e.，causation and redressability).

(1) Injury

To have standing，a person must be able to assert that she is injured by a government action or that the government has made a clear threat to cause injury to her if she fails to comply with a government law，regulation，or order.Some specific injury must be alleged，and it must be more than the merely theoretical injury that all persons suffer by seeing their government engage in unconstitutional actions.

(2) Causation

There must be a causal connection between the injury and the conduct complained of—i.e.，the injury must be traceable to the challenged conduct of the defendant and not be attributable to some independent third party not before the court.

(3) Redressability

In determining whether a litigant has a sufficient injury to establish standing，courts ask whether a ruling favorable to the litigant would eliminate the harm to him.If a court order declaring a government action to be illegal or unconstitutional(and ending that government action) would not eliminate the harm to the litigant，then that individual does not have the types of specific injury that would grant him standing to challenge the government action.

5.Adequate and Independent State Grounds

The Supreme Court will hear a case from a state court only if the state court judgment turned on federal grounds.The Court will refuse jurisdiction if it finds adequate and independent nonfederal grounds to support the state decision.

(1)“Adequate”

The nonfederal grounds must be“adequate”in that they are fully dispositive of the case，so that even if the federal grounds are wrongly decided，it would not affect the outcome of the case.

(2)“Independent”

The non-federal grounds must be“independent”:If the state court's interpretation of its state provision was based on federal case law interpreting an identical federal provision，the state law grounds for the decision are not independent.

6.Abstention

(1) Unsettled State Law

When a federal constitutional claim is premised on an unsettled question of state law，the federal court should stay its hand(“abstain”temporarily)，so as to give state courts a chance to settle the underlying state law question and thus potentially avoid the needless resolution of a federal constitutional issue.［Railroad Commission of Texas v.Pullman，312 U.S.496(1941)］

(2) Pending State Proceedings

Generally，federal courts will not enjoin pending state criminal proceedings.

7.Eleventh Amendment Limits on Federal Courts

The Eleventh Amendment is a jurisdictional bar that modifies the judicial power by prohibiting a federal court from hearing a private party's or foreign government's claims against a state government.［See Hans v.Louisina，134 U.S.1(1890)］

(1) What Is Barred?

The Eleventh Amendment's jurisdictional bar extends to the following:

a.Actions against state governments for damages;

b.Actions against state governments for injunctive or declaratory relief where the state is named as a party;

c.Actions against state government officers where the effect of the suit will be that retroactive damages will be paid from the state treasury or where the action is the functional equivalent of a quiet title action that would divest the state of owner ship of land; and

d.Actions against state government officers for violating state law.

(2) What Is Not Barred?

a.Actions Against Local Governments

The Eleventh Amendment protects only state governments.Local governments(e.g.，cities or counties) are not protected.

b.Actions by the United States Government or Other State Governments

Actions by the United States Government to other state governments are not barred.

Note:Native American tribes are treated as other private parties，and so they are barred from bringing an action against a state government in federal court.［Blatchford v.Native Village of Noatak，501 U.S.775(1991)］

(3) Exceptions to Eleventh Amendment

a.Certain Actions Against State Officers

The Supreme Court allows the following actions to be brought against state officials despite the Eleventh Amendment:

(a) Actions against state officers for injunctions

(b) Actions against state officers for monetary damages from such officers

(c) Actions against state officers for prospective payments from states

b.State Consents

A state may consent to suit in federal court.However，no consent will be found unless the state clearly waives its Eleventh Amendment immunity.

c.Congressional Removal of Immunity Under the Fourteenth Amendment

Congress can remove the states' Eleventh Amendment immunity under its power to prevent discrimination under the Fourteenth Amendment.

Chapter 3　Legislative Power

Ⅰ.Enumerated and Implied Powers

The Constitution grants Congress a number of specific powers，many of which are enumerated in ArticleⅠ，Section 8.It also grants Congress auxiliary power under the Necessary and Proper Clause.

1.Necessary and Proper“Power”

The Necessary and Proper Clause grants Congress the power to make all laws necessary and proper(i.e.，appropriate) for carrying into execution any power granted to any branch of the federal government.

2.Taxing Power

Congress has the power to lay and collect taxes，imposts，and excises，but they must be uniform throughout the United States.［Art.Ⅰ，Section 8］Capitation or other direct taxes must be laid in proportion to the census［Art.Ⅰ，Section 9，cl.4］，and direct taxes must be apportioned among the states.

3.Spending Power

Congress may spend to“provide for the common defense and general welfare.”［Art.Ⅰ，Section 8］This spending may be for any public purpose—not merely the accomplishment of other enumerated powers.However，nonspending regulations are not authorized.Remember that the Bill of Rights still applies to this power.

4.Commerce Power

Article I，Section 8，Clause 3 empowers Congress to“regulate commerce with foreign nations and among the several states，and with the Indian tribes.”

Definition of Commerce

(a) Includes Basically All Activity Affecting Two or More States

Chief Justice Marshall in Gibbons v.Ogden，22 U.S.1(1824)，defined commerce as“every species of commercial intercourse which concerns more than one state”and included within the concept virtually every form of activity involving or affecting two or more states.

(b) Includes Transportation or Traffic

The Court has consistently regarded transportation or traffic as commerce whether or not a commercial activity is involved.

(2)“Substantial Economic Effect”

The Supreme Court has sustained congressional power to regulate any activity，local or interstate，that either it itself or in combination with other activities has a“substantial economic effect upon，”or“effect on movement in，”interstate commerce.

5.War and Related Powers

Article I，Section 8 gives Congress the power to declare war，raise and support armies，provide for and maintain a navy，make rules for the government and regulation of the armed forces，and organize，arm，discipline，and call up the militia.Of course，several other congressional powers may have direct or indirect application to military purpose:tax and spending power，commerce power，Senate's treaty consent power，maritime power，investigatory power，etc.

6.Investigatory Power

The power to investigate to secure information as a basis for potential legislation or other official action(such as impeachment or trying impeachments) is a well-established implied power.It is a very broad power，in that an investigation need not be directed toward enactment of particular legislation，but the following limitations on its use do exist.

7.Property Power

Congress has the power to“dispose of and make all needful rules and regulations respecting the territory or other property belonging to the United States.”［Art.Ⅳ，Section 3］Many other congressional powers(war，commerce，postal，fiscal，etc.) obviously would be unworkable if the ancillary power to acquire and dispose of property of all kinds—real，personal，and intangible—were not also implied from the main grants.

8.No Federal Police Power

Congress has no general police power(i.e.，power to legislate for the health，welfare，morals，etc.，of the citizens.)

9.Bankruptcy Power

Article I，Section 8，Clause 4 empowers Congress“to establish uniform laws on the subject of bankruptcies throughout the United States.”This power has been interpreted by the Supreme Court as nonexclusive; i.e.，state legislation in the field is superseded only to the extent that it conflicts with federal legislation therein.

10.Postal Power

Article I，Section 8，Clause 7 empowers Congress“to establish post offices and post roads.”

(1) Exclusive

The postal power has been interpreted as granting Congress a postal monopoly.Neither private business nor the states may compete with the Federal Postal Service absent Congress's consent.［Air Courier Conference of America v.American Postal Workers Union，498 U.S.517 (1991)］

(2) Scope of Power

Congress may validly classify and place reasonable restrictions on use of the mails，but may not deprive any citizen or group of citizens of the general mail“privilege”or regulate the mail in such a way as to abridge freedom of speech or press(except under valid standards，such as“obscenity”) or violate the ban of the Fourth Amendment against unreasonable search and seizure.

11.Powerover Citizenship

Article I，Section 8，Clause 4 empowers Congress“to establish a uniform rule of naturalization.”

Exclusion of Aliens

Congress's power to exclude aliens is broad.

(a) Nonresident Aliens

Aliens have no right to enter the United States and can be refused entry because of their political beliefs.

(b) Resident Aliens

Resident aliens are entitled to notice and hearing before they can be deported.

12.Admiralty Power

Although congressional power to legislate in maritime matters is not expressed in the Constitution，the Supreme Court has implied it from exclusive jurisdiction given the federal courts in this field by ArticleⅡ，Section 2，supported by the Necessary and Proper Clause of Article I，Section 8.

13.Power to Coin Money and Fix Weights and Measures

Congress has the power to coin money and fix the standard of weights and measures under Article I，Section 8，Clause 5.

14.Patent/Copyright Power

Congress has the power to control the issuance of patents and copyrights under Article I，Section 8，Clause 8.

Ⅱ.Delegation of Legislative Power

1.Broad Delegation Allowed

Congress has broad discretion to delegate its legislative power to executive officers and/or administrative agencies［Schechter Poultry Corp.v.United States，295 U.S.495(1935)］，and even delegation of rulemaking power to the courts has been upheld.

2.Limitations on Delegation

(1) Power Cannot Be Uniquely Confined to Congress

To be delegable，the power must not be uniquely confined to Congress.For example，the power to declare war cannot be delegated，nor the power to impeach.

(2) Clear Standard

It is said that delegation will be upheld only if it includes intelligible standards for the delegate to follow.However，as a practical matter almost anything will pass as an“intelligible standard”(e.g.，“upholding public interest，convenience，or necessary”).

(3) Separation of Power Limitations

While Congress has broad power to delegate，the separation of powers doctrine restricts Congress from keeping certain excessive delegations of powers.For example，Congress cannot give itself the power to remove an officer of the executive branch by any means other than impeachment (e.g.，if Congress delegates rulemaking power to an executive branch agency(e.g.，the FCC)，it may not retain the power to fire the agency head).Similarly，Congress cannot give a government employee who is subject to removal by Congress(other than by impeachment) purely executive powers.

(4) Important Liberty Interests

If the delegation of pewer interferes with the exercise of a fundamental liberty of right，the burden falls upon the delegated party to show that she has the power to prevent the exercise of the right and her decision was in furtherance of that particular policy.

Chapter 4　Individual Guarantees Against Governmental or Private Action

Ⅰ.
 Constitutional Restrictions on Power and State Action Requirement

1.Bill of Rights

The Bill of Rights(first 10 Amendments to the Constitution) is the most important source of limitations on the federal government's power.By its terms，the Bill is not applicable to the states，although most of its safeguards have been held to be applicable to the states through the Fourteenth Amendment Due Process Clause.

2.Fourteenth Amendment

The Fourteenth Amendment prohibits states(not the federal government or private persons) from depriving any person of life，liberty，or property without due process and equal protection of the law.As discussed above，this amendment is a most important source of limitations on the states' power over individuals，since，through the Due Process Clause，most of the protections of the Bill of Rights are application to the states.

3.Commerce Clause

The Supreme Court has allowed Congress to use the Commerce Clause to limit the power of individuals over other individuals—by adopting legislation barring private racial discrimination in activities“connected with”interstate commerce.Recall that under the affectation doctrine，almost any activity can be said to be connected with interstate commerce.

4.Rights of National Citizenship

The Supreme Court has also allowed Congress to limit the power of private individuals to infringe upon others' rights of national citizenship(e.g.，the right of interstate travel，the right of assemble to petition Congress for redress)，without pointing to any specific constitutional source for the power.

Ⅱ.State Action Requirement

1.Exclusive Pubic Functions

The Supreme Court has found that certain activities are so traditionally the exclusive prerogative of the state that they constitute state action even when undertaken by a private individual or organization.To date，only running a town and running an election for public office have been found to be such exclusive public functions.

2.Significant State Involvement—Facilitating Private Action

“State action”also exists whenever a state affirmatively facilitates，encourages，or authorizes acts of discrimination by its citizens.Note，however，that there must be some sort of affirmative act by the state approving the private action; it is not enough that the state permits the conduct to occur.

Chapter 5　Retroactive Legislation

Ⅰ.Contract Clause—Impairment of Contract

The Contract Clause prohibits states from enacting any law that retroactively impairs contract rights.It does not affect contracts not yet entered into.

1.Not Applicable to Federal Government

There is no comparable clause applicable to the federal government，although flagrant contract impairment would be forbidden by the Due Process Clause of the Fifth Amendment.

2.Basic Impairment Rules

(1) Private Contracts

The Contract Clause prevents only substantial impairments of contract(i.e.，destruction of most or all of a party's rights under a contract).However，not all substantial impairments are invalid.

(2) Public Contracts—Stricter Scrutiny

Public contracts(i.e.，those in which the state or political subdivision is a party) are tested by the same basic test detailed above; however，they will likely receive stricter scrutiny，especially if the legislation reduces the contractual burdens on the state.

Ⅱ.Bills of Attainder

A bill of attainder is a legislative act that inflicts punishment without a judicial trial upon individuals who are designated either by name or in terms of past conduct.Past conduct acts to define who those particular persons are.

Nixon Case

In Nixon v.Administrator of General Services，433 U.S.425(1977)，Congress passed legislation to authorize government control of the presidential papers and tape recordings of former President Nixon.The Supreme Court held that this was not a bill of attainder.The circumstances of Nixon's resignation made him a unique“class of one”as to the need to control his papers.The act was held“non-punitive”and in pursuance of important public policy.

Ⅲ.Due Process Consideration

Under the Due process Clauses of the Fifth and Fourteenth Amendment，retroactive legislation or other government action may be，but is not necessarily，a violation of the Constitution.The question of whether a retroactive law，(that does not violate the Contracts，Ex Post Facto，or Bill of Attainder Clause) violates due process is a substantive due process issue.If the law does not relate to a fundamental civil right，the retroactive law should be upheld if it is rationally related to a legitimate government interest.

Chapter 6　Procedural Due Process

Ⅰ.Basic Principle

The Due Process Clause of the Fifth Amendment(applicable to the federal government) and the Fourteenth Amendment(applicable to the states) provides that the government shall not take a person's life，liberty，or property without due process of law.Due process contemplates fair processes/procedures，which require at least an opportunity to present objections to the proposed action to a fair，neutral decision-maker(not necessarily a judge).

1.When Is Individualized Adjudication Required?

There is a right to procedural due process only when the government acts to deprive an individual of life，liberty，or property(see below).There is no right to individualized adjudication when the government acts generally，even if the action will result in burdening individuals' life， or property interests.

2.Intentional Deprivation v.Negligent Deprivation

Fair process is required for intentional acts of the government or its employees.If an injury is caused to a person through the mere negligence of a government employee，there is no violation of the Due Process Clause.［Daniels v.Williams，474 U.S.327(1986) ; Davidson v.Cannon，474 U.S.344(1986)］.

Ⅱ.Is Life，Liberty，or Property Being Taken?

Older Supreme Court cases indicated that due process protects“right，”but not“privileges.”This approach is no longer followed; rather the Court will determine whether a legitimate liberty or property interest is being taken.

1.Liberty

The term“liberty”is not specifically defined.It includes more than just freedom from bodily restraints(for example，it includes the right to contract and to engage in gainful employment).A deprivation of liberty occurs if a person:

(1) Loses significant freedom of action; or

(2) Is denied a freedom provided by the Constitution or a statute.

2.Property

“Property”includes more than personal belongings and realty，chattels，or money，but an abstract need or desire for(or a unilateral expectation of) the benefit is not enough.There must be a legitimate claim or“entitlement”to the benefit under state or federal law.

Chapter 7　Substantive Due Process

Ⅰ.Relationship Between Substantive Due Process and Equal Protection

The Due Process Clause and the Equal Protection Clause guarantee the fairness of laws—substantive due process guarantees that laws will be reasonable and not arbitrary，and equal protection guarantees that similarly situated persons be treated alike.Both guarantees require the Court to review the substance of the law rather than the procedures employed.

1.Substantive Due Process

Generally where a law limits the liberty of all persons to engage in some activity，it is a due process question.

2.Note—Clause Not Necessarily Mutually Exclusive

Since both clauses protect against unfairness，both may be appropriate challenges to the same governmental act，and a discussion of both may be appropriate in an essay answer.

Ⅱ.What Standard of Review Will the Court Apply

The Court employs one of three tests in reviewing laws under these clauses，depending on the circumstances.

1.Strict Scrutiny(Maximum Scrutiny)

The Court uses the strict scrutiny standard when a suspect classification or fundamental right(these terms will be discussed infra) is involved.Under the strict scrutiny standard，a law will be upheld only if it is necessary to achieve a compelling or overriding government purpose.The Court will always consider whether less burdensome means for accomplishing the legislative goal are available.Most government action examined under this test fails.

2.Intermediate Scrutiny

The Court uses intermediate scrutiny when a classification based on gender or legitimacy is involved.Under the intermediate scrutiny standard，a law will be upheld if it is substantially related to an important government purpose.

3.Rational Basis(Minimal Scrutiny)

The rational basis standard is used whenever the other two standards are not applicable(i.e.，most legislation).Under the rational basis standard，a law will be upheld if it is rationally related to a legitimate interest.It is difficult to fail this test; so most governmental action examined under this standard is upheld unless it is arbitrary or irrational.

Chapter 8　Equal Protection

Ⅰ.Constitutional Source

The Equal Protection Clause of the Fourteenth Amendment has no counterpart in the Constitution applicable to the federal government; it is limited to state action.Nevertheless，it is clear that grossly unreasonable discrimination by the federal government violates the Due Process Clause of the Fifth Amendment.［Bolling v.Sharpe，347 U.S.497(1954)—racial discrimination in the public schools of the District of Columbia held a violation of due process］Thus，there are really two equal protection guarantees.The Court applies the same standards under either constitutional provision.

Ⅱ.Proving Discriminatory Classification

The mere fact that legislation or governmental action has a discriminatory effect is not sufficient to trigger strict scrutiny or intermediate scrutiny.There must be intent to discriminate on the part of the government.Intent can be shown in three ways:1.facial discrimination; 2.discriminatory application; 3.discriminatory motive.

1.Facial Discrimination

A law may include a classification on its face.This type of law，by its own terms，makes an explicit distinction between classes of persons(perhaps by race or gender; e.g.，all while males 21 or older may serve as jurors［see Strauder v.West Virginia，100 U.S.303(1880)］).In such cases the courts merely have to apply the appropriate standard of review for that classification.

2.Discriminatory Application

In some instances，a law that appears to be neutral on its face will be applied in a different manner to different classes of persons.If the persons challenging the governmental action can prove that the government officials applying the law had a discriminatory purpose(and used discriminatory standards based on traits such as race or gender)，the law will be invalidated.

3.Discriminatory Motive

Sometimes a government action will appear to be neutral on its face and in its application，but will have disproportionate impact on a particular class of persons(such as racial minorities or women).Such a law will be found to involve a classification(and be subjected to the level of scrutiny appropriate to that classification) only if a court finds that the lawmaking body enacted or maintained the law for a discriminatory purpose.In such cases，the court should admit into evidence statistical proof that the law has a disproportionate impact on one class of persons.However，mere statistical evidence will rarely be sufficient in itself to prove that the government had a discriminatory purpose in passing a law.Statistical evidence may be combined with other evidence of legislative or administrative intent to show that a law or regulation is the product of a discriminatory purpose.

Ⅲ.Suspect Classifications

1.Race and National Origin

If governmental action classifies persons based on exercise of a fundamental right or involves a suspect classification(race，national origin，or alienage)，strict scrutiny is applied.The result is invalidation of almost every case where the classification would burden a person because of her status as member of a racial or national origin minority.The only explicit race discrimination upheld despite strict scrutiny was the wartime incarceration of United States citizens of Japanese ancestry on the West Coast.

(1) School Integration

Recall that only intentional discrimination will be found to create discriminatory classifications calling for strict scrutiny; thus，only intentional segregation in schools will be invalidated under equal protection.

(2)“Benign”Government Discrimination—Affirmative Action

Government action—whether by federal，state，or local governmental bodies—that favors racial or ethnic minorities is subject to strict scrutiny，as is government action discriminating against racial or ethnic minorities.

(3) Discriminatory Legislative Apportionment

Race can be considered in drawing up new voting districts，but it cannot be the predominant factor.If a plaintiff can show that a redistricting plan was draw up predominantly on the basis of racial considerations(as opposed to the more traditional factors，such as compactness，contiguity，and community interest)，the plan will violate the Equal Protection Clause unless the government can show that the plan is narrowly tailored to serve a compelling state interest.

(4) Private Affirmative Action

Private employees，of course，are not restricted by the Equal Protection Clause，since the Clause applies only to the government，and private employers lack state action.Nevertheless，Congress has adopted statutes regulating private discrimination by employers pursuant to its power under the enabling provisions of the Thirteenth and Fourteenth Amendments and the Commerce Clause.Thus，if an exam question asks whether private employer discrimination is valid，the answer generally cannot be based on equal protection.

2.Alienage Classifications

(1) Federal Classifications

The standards for review of federal government classification based on alienage are not clear，but they never seem to be subject to strict scrutiny.

(2) State and local classifications

State/local laws are subject to strict scrutiny if based on alienage.A“compelling state interest”must be shown to justify disparate treatment.For example，a state law requiring United States citizenship for welfare benefits，civil service jobs，or a license to practice law will be struck down because there is no compelling interest justifying the requirement.

Ⅳ.Quasi-suspect Classifications

Classifications based on gender or legitimacy are almost always suspect.When analyzing government action based on such classifications，the Court will apply the intermediate standard and strike the action unless it is substantially related to an important government interest.

1.Gender

The Court has expressly held that government bears the burden of proof in gender discrimination cases and that an“exceedingly persuasive justification”is required in order to show that gender discrimination is substantially related to an important government interest.

(1) Intentional Discrimination Against Women

Gender classifications that intentionally discriminate against women will generally be invalid under the intermediate standard，because the government is unable to show the“exceedingly persuasive justification”that is required.

(2) Affirmative Action Benefiting Women

Classifications benefiting women that are designed to remedy past discrimination against women will generally be upheld.

(3) Intentional Discrimination Against Men

Intentional discrimination against men generally is invalid.However，a number of laws have been held valid as being substantially related to an important government interest.

2.Legitimacy Classification

Distinctions drawn between legitimate and illegitimate children are also reviewed under the intermediate scrutiny standard.Such classifications“must be substantially related to an important governmental objective.”

(1) No Punitive Purpose

When the Court examines a classification based on illegitimacy，it gives greater attention to the purpose behind the distinction.It will not uphold discriminatory legislation intended to punish the offspring of illicit relationships.

(2) Statute of limitations on paternity suits may be discriminatory

Due to the plenary power over immigration，the Court upheld a federal law granting immigration preferences to legitimate children.

Chapter 9　Fundamental Rights

Ⅰ.Right of Privacy

Various private rights，including marriage，sexual relations，abortion，and childrearing，are fundamental rights.Thus，regulations affecting these rights are reviews under the strict scrutiny standard and will be uphold only if they are necessary to a compelling interest.

1.Marriage

The right of a male and female to enter into(and，probably，to dissolve) a marriage relationship is a fundamental right.Although not all cases examining marriage regulations clearly use the compelling interest standard，a law prohibiting a class of adults from marrying is likely to be invalidated unless the government can demonstrate that the law is narrowly tailored to promote a compelling or overriding or，at least，important interest.

2.Use of Contraceptives

A state cannot prohibit distribution of nonmedical contraceptives to adults except through licensed pharmacists，nor prohibit sales of such contraceptives to persons under 16 who do not have approval of a licensed physician.

3.Abortion

The Supreme Court has held that the right of privacy includes the right of women to have an abortion under certain circumstances without undue interference from the state.［Roe v.Wade，410 U.S.113(1973)］However，because the Court has held that the states have a compelling interest in protecting the health of both the woman and the fetus that may become a child，it is difficult to apply the normal“strict scrutiny”analysis to abortion regulations since these two compelling interests may conflict with each other regarding abortions and the Justices have not come to agreement on any applicable standard.

Ⅱ.Right to Vote

The right to vote of all United States citizens over 18 years of age is mentioned in the Fourteenth，Fifteenth，Nineteenth，Twenty-fourth，and Twenty-sixth Amendments.It extends to all national and state government elections，including primaries.The right is fundamental; thus，restrictions on voting，other than on the basis of age，residency，or citizenship，are invalid unless they can pass strict scrutiny.

Ⅲ.Right to Travel

1.Interstate Travel

(1) Nature of the Right

Individuals have a fundamental right to travel from state to state，which encompasses the right:(ⅰ) to leave and enter another state，and(ⅱ) to be treated equally if they become permanent residents of that state.

(2) Standard of Review

When a state uses a durational residency requirement(a waiting period) for dispensing benefits，that requirement normally should be subject to the“strict scrutiny”test.This means that the government must show that the waiting period requirement is tailored to promote a compelling or overriding interest.However，in some right to travel cases，the Court has not been clear as to whether it is using this strict scrutiny，or compelling interest standard of review.

2.International Travel

The Supreme Court has not yet declared that the right to international travel is fundamental，although the right appears to be protected from arbitrary federal interference by the Due Process Clause of the Fifth Amendment.The Court has held that this right is not violated when the federal government refuses to pay Social Security benefits to persons who leave the country.The test is“mere rationality，not strict scrutiny.”［Califacon v.Aznavorian 439 U.S.170 (1978)］Congress may give the executive branch the power to revoke the passport of a person whose conduct in another country presents a danger to United States foreign policy.［Haig v.Agee，453 U.S.280 (1981)］The Treasury Department，with congressional authorization，could restrict travel to and from Cuba without violating the Fifth Amendment.

Chapter 10　Case Study

Suburban Primary School (“Suburban”) is a public school supported entirely by local property taxes and federal grants.The Parent Teachers Association(“PTA”) is an unincorporated association consisting of parents of some of the students at Suburban.PTA decided to institute an extra-curricular program for the school's students，in which PTA would sponsor four courses，each to be held once a week，after regular hours.Certain PTA members would voluntarily serve as teachers for the courses.After such classes，participating students would be allowed to take the“late”school bus home.The Suburban principal has agreed to let the PTA use the school premises and bus for the program.

The PTA determined that because of possible behavior problems，none of the courses would be co-educational.

Each parent was to register his child，in person，at 8:45 a.m.on the opening day of the program.Classes were to be filled on a“first-come，first-served”basis.Before the program began，it was described in a pamphlet given to each child attending Suburban to take home.The available courses were described as:

1.Embroidery——8 girls，5th and 6th grades，$ 3.00;

2.Creative Crafts——10 boys，2nd grade，$ 4.00;

3.Baseball Practice——10 boys，5th and 6th grades，$ 2.00;

4.Bible Studies——12 girls，no fee.

Mother (M)，who is not a PTA member，did not arrive at school on the prescribed day until 9:15 a.m.because of a flat tire on her car.M attempted to enroll her son Harold(“H”)，a second-grader at Suburban，in Creative Crafts，but was told that the course was filled.She also tried to enroll her daughter Alice (“A”)，a sixth-grader at Suburban，in Baseball Practice，but was refused (although several vacancies left).

M has sued the PTA in the appropriate U.S.district court to compel enrollment of H in Creative Crafts，and of A in Baesball Practice.Two other parents who are not members of PTA，but who are taxpayers residing in the school district with children attending Suburban，have sued to enjoin continuation of the entire program.Both suits rely exclusively on rights guaranteed to the plaintiffs under the United States Constitution.

Assume that all proper defendants have been joined in both actions.

What constitutional issues are raised by the suits，and how should they be decided? Discuss.

Discussion

1.Mother's(“M's”) lawsuit

State Action:The PTA could initially contend that no state action is involved because it is a private organization，consisting of non-school officials or employees.Thus，their activities are not subject to constitutional limitations.However，M could argue in rebuttal that where a governmental entity is significantly involved with the allegedly unconstitutional activity，the state action requirement is satisfied.Such involvement would probably be found in this instance since:(1) the PTA subjects were taught on school premises，(2) the children returned home on the“late”school bus，and (3) information pertaining to the courses was distributed through the school.

Standing:The PTA could next assert that M lacks standing (i.e.，she has suffered no direct，immediate injury because it is her daughter，not M，who has been denied admission to the baseball practices).However，M could probably contend in rebuttal that (1) she is“injured”in the sense that M will be precluded from the enjoyment of watching her child engage in this activity，and (2) standing is often found to exist when there is a special relationship between the claimant and the party who has directly suffered the alleged harm.Since matters affecting a child's development invariably affect her mother (at least to some degree)，standing would probably be deemed to exist.

Equal Protection:M could contend that Alice's (“A's”) Fourteenth Amendment equal protection rights were violated by the PTA's exclusion of girls from baseball practice.Where a gender based classification is utilized by the state，an intermediate level of scrutiny is ordinarily applied (i.e.，an“important”or“significant”governmental interest must be involved，and the legislation must be substantially related to the achievement of that objective) ; Craig v.Boren，429 U.S.190 (1976).M could argue that the PTA's claim that there might be possible“behavior problems”if baseball practice were coeducational is too inadequate to constitute a“substantial state”interest.Since boys and girls interact in regular classes，there is no reason to believe that they couldn't co-exist during baseball practice.

The PTA would，however，probably contend that they were also concerned about the (1) possibility of physical injury to girls (i.e.，sliding into bases often involves substantial bodily contact)，and (2) potential litigation which might ensue.Thus，there is a substantial governmental interest，and no other means of satisfying this concern.Nevertheless，M could probably successfully argue in rebuttal that the (1) minimal amount of contact in a baseball game among children of that age does not present a significant risk of physical injury to girls; and (2) governmental interest can be met by requiring all participants in the activity to sign“consent”forms; and (3) in any event，there is no showing that girls are more prone to baseball injuries than boys.Although a close question，M would probably prevail.

Due Process:M could also conceivably argue that children have a fundamental right to engage in athletic activities in elementary school.Such activities build physical strength and character.Since baseball practice is the only“sports”activity offered by the PTA，M's daughter's Fourteenth Amendment due process rights are violated by the PTA's refusal to let her participate.However，there is no case law recognizing a“liberty”or“property”interest to engage in elementary school sports.Since these activities are probably not essential to becoming a well adjusted individual or leading a productive life，it is unlikely that substantive due process would be extended to this area.Thus，M would not be successful with respect to this contention.

However，since M's equal protection argument should prevail，she probably could obtain a declaratory judgment requiring A's participation in baseball practice.

Procedural Due Process:It will be assumed that M can show that，if her car had not gotten a flat tire，she would have arrived at the school in sufficient time to register H for Creative Crafts (i.e.，the other parents were not queued up to register their children in advance of the time that M would have arrived，even had the flat tire been avoided).Without such a showing，M would be unable to prove a causal relationship between the alleged constitutional infringement and the“harm”which she suffered，and would therefore lack standing.

M could contend that the exclusion of H from the Creative Crafts class violated her procedural due process rights，since participation in that activity should not be dependent upon so fortuitous an event as arrival at the school at a particular time.However，enrolling in a Creative Crafts class is probably not a sufficiently important interest for procedural due process rights to attach (i.e.，elementary school students could presumably become productive，successful adults without special training in this activity).Additionally，even if there was a “right”to notification prior to exclusion from the class，enrolling applicants on a“first come，first served”basis would probably constitute a fair methodology for selecting a limited number of potential enrollees.Thus，any applicable procedural due process concerns are satisfied.

2.Claims of the other two parents(“P's”)

Standing:The facts fail to indicate that the children of P's were (1) interested in joining any of the PTA's classes，or (2) in any manner，excluded from doing so.Unless a taxpayer is personally injured，he ordinarily has no standing to contest particular governmental conduct; except where it can be shown that a spending measure has exceeded a specific constitutional limitation.Since the after-school classes are apparently self-supporting，this standard does not appear to be satisfied.Thus，P's probably would not have standing to raise their claims in federal court.

Equal Protection:Assuming，however，P's were deemed to have standing (i.e.，their children were denied admission to one or more of the PTA activities because of gender)，they could assert basically the same arguments made by M with respect to baseball practice.However，in the other situations (Embroidery，Creative Crafts and Bible Studies)，the PTA's rebuttal contentions would be weaker since these activities do not embody the risk of physical injury which is inherent in a sporting event.

Establishment Clause:P's could also assert that the existence of the Bible Studies class violates the Establishment Clause of the First Amendment (applicable to the states via the Fourteenth Amendment)，since it (1) does not have a secular purpose (i.e.，the Bible is the major sourcebook of many religions)，(2) its primary effect is to further religion (i.e.，persons who read the Bible would arguably acquire a greater religious orientation)，and (3) would result in excessive entanglement between church and state (i.e.，classes are held on school grounds and teachers might encourage their pupils to adopt a particular religious view).However，the PTA could argue in rebuttal that academic study of the Bible merely acquaints students with a renowned piece of literature，it does not indoctrinate them with a particular religious belief; Abington School District v.Schempp，374 U.S.203(1974).Additionally，since school facilities are being made available for other types of PTA activities，precluding Bible Study would arguably violate the establishment clause by deliberately impeding religion; Widmar v.Vincent，454 U.S.263 (1981).Finally，because the PTA programs (1) are voluntary，(2) are taught by non-school personnel，and (3) occur after school，there is no indirect coercion of non-observing individuals; Engel v.Vitale，370 U.S.421 (1962).In summary，it is unlikely that a violation of the Establishment Clause would be found.

New Words & Expressions

1.judicial power　司法权

2.legitimate (adj.)合法的; legitimacy (n.)合法化，正当性

3.admiralty　海事法，海商法

4.maritime jurisdiction　海事管辖权

5.pursuant to /in pursuance of　按照，根据

6.plenary power　全权

7.set forth　阐明

8.life tenure　终身任期

9.be vested with　被授予、赋予(权利)

10.original (trial) jurisdiction　原始(初审)管辖权

11.appellate jurisdiction　上诉管辖权

12.self-executing　自动生效

13.concurrent jurisdiction　共同管辖权，并存管辖权

14.advisory opinions　参考性司法(或审判)解释

15.rendition of　做出(判决、裁决) ; render (v.)做出(判决、裁决)，判处

16.moot cases　模拟诉讼

17.collusive suits　串通诉讼

18.ripeness doctrine　成熟原则

19.declaratory judgment　确认判决，宣告式判决

20.standing　诉由，诉讼资格

21.be attributable to　可归因于……

22.redressability　可救济性

23.ruling　裁决，裁定

24.abstention　规避(原则)

25.abstain　不适用联邦管辖权(以避免和州管辖权的冲突)

26.be premised on　以……作为前提/条件

27.pending　待决的、未决的

28.enjoin　禁止、命令、指示

29.bar (v.)阻却、禁止; (n.)障碍、阻却因素;法律界

30.immunity　豁免(权)

31.legislative power　立法权

32.enumerated power　明确列举的权力

33.implied power　默示的权力

34.auxiliary /ancillary power　辅助/附属权力

35.Necessary and Proper Clause　必要与适当条款

36.carry into execution　实施、实行

37.capitation　人头税

38.direct taxes　直接税，对财产征收的税

39.spending power　公共基金开支权

40.commerce power　贸易权

41.investigatory power　(国会)调查权

42.impeachment　弹劾

43.deprive of /abridge of　剥夺……(权利)

44.coin money　铸币

45.delegation of legislative powe　立法权的委托/授予

46.the separation of powers doctrine　三权分立原则

47.in furtherance of　促进、助长、推动

48.petition for　申请……

49.public functions　公共职权

50.retroactive　有溯及力的、溯及既往的

51.bills of attainder　剥夺公民权法案

52.ex post facto　［拉］事后的、有溯及力的、溯及既往的

53.procedural due process　程序性的正当程序

54.substantive due process　实质性正当程序

55.equal protection　平等保护

56.adjudication　裁决、判决

57.personal belongings　个人财产

58.entitlement　法定权利

59.arbitrary　任意的、武断的

60.infra　在下、从下

61.strict scrutiny (maximum scrutiny)　严格审查(标准)

62.intermediate scrutiny　中等级审查(标准)

63.rational basis (minimal scrutiny)　合理依据、最低审查(标准)

64.trigger　引起、触发

65.suspect classification　不合理分类

66.incarceration　监禁、禁闭

67.be subject to　受制于、以……为条件

68.predominant factor　主要因素

69.be tailored to　为……量身定制/定做

70.enabling provision　授权条款

71.Commerce Clause　商业条款

72.compelling state interest　必要的国家利益

73.disparate treatment　歧视性待遇

74.quasi-suspect classification　准嫌疑犯分类

75.affirmative action　纠正歧视行动

76.illicit relationships　不正当关系

77.paternity suits　确认生父诉讼、亲子鉴定诉讼

78.fundamental rights　基本权利

79.contraceptives　避孕药物、避孕用具

80.encompass　包括、包含

81.revoke　撤销、使无效

82.The Treasury Department　财政部

Exercises


A.Background reading questions about U.S.government.



1.
 What form of government do they have in the United States?


2.
 What contributions has［the United States］made to the institution of government?


3.
 What is the Constitution?


4.
 What were the basic principles on which the Constitution was framed?


5.
 What is the Bill of Rights?


6.
 What are the rights enumerated in the Bill of Rights?


7.
 What is meant by the“separation of powers”and“checks and balances”in the Federal Government?


8
 .What is the Congress?


9
 .How many Members does each state have in the Senate and House of Representatives?


10
 .What is a Member of Congress?


11
 .What are partyleaders?


12
 .Are the Majority Leaders elected by their respective Houses of Congress?


13
 .What are the duties of the“Whips”of the Congress?


14
 .May the Secretary of State or any other Cabinet officer appear on the floor of either House to answer questions?


15
 .Are visitors allowed to listen to the proceedings of Congress?


16
 .Are the proceedings of Congress published and preserved?


17
 .What are the powers of Congress as provided in the Constitution?


18
 .What is the confirmation power of the Senate?


19
 .What is the role of the Congress in the impeachment process?


20
 .What are the stages of a bill in the Congress?


21
 .What courses are open to the President when a bill is presented to him?


22
 .What happens to a bill after it becomes law?


23
 .How is the executive branch organized?


24
 .Is the U.S.President comparable to a reigning monarch，a prime minister，or a premier? Is the President technically“Head of State”?


25
 .How is the President addressed?


26
 .What are the constitutional powers of the President?


27
 .What is the“supreme law of the land”?


28
 .By what authority are the federal courts established?


29
 .What is the highest court and how is it organized?


30
 .What is the jurisdiction of the Supreme Court?


31
 .Why is so much importance placed on a Supreme Court decision?


32
 .What are the district courts，and how are they organized?


33
 .What are the courts of appeals and how are they organized?


34
 .What other federal courts are there?


35
 .What is the tenure of a federal judge?


36
 .Why do most federal judges have“good behavior”tenure?


B.Please choose the best answer to the following questions.



1
 .Bill of Rights

A.Domestic federal legislation.

B.Legal protection against interference of rights by private individuals.

C.A popular name given to the first ten amendments to the U.S.Constitution.

D.The federal constitutional provision which grants rights to state governments.


2
 .Declaration of Independence

A.A declaration made in 1689 to proclaim the rights of British subjects.

B.In American history，a declaration made in 1789 to enumerate the“natural，inalienable and sacred rights of man.”

C.In American history，a declaration made on July 4，1776 to proclaim the independence of the thirteen colonies.

D.In family law，a declaration made by a child who will not listen to a parent.


3
 .Full Faith and Credit

A.Constitutional mandates that every state should enforce the judgments of courts of other states.

B.Belief of citizens that judges will faithfully interpret the laws.

C.Belief of citizens that the executive branch will faithfully execute the laws.

D.Requirement that members of Congress enact only constitutional laws.


4
 .Due Process

A.Procedures established only under the Administrative Procedure Act.

B.The rights of non-citizens before immigration officers.

C.An orderly functioning of the legal system under fair rules and established general principles that limit the power of government over life，liberty，and property.

D.The principle that all persons are equal before the law.


5
 .Equal Protection

A.Principle that federal law must provide procedural protections that are equivalent to those found under state law.

B.The principle that the law should generally treat every person as the equal of every other person.

C.The general principle underlying the unsuccessful Equal Rights Amendment.

D.The concurrent jurisdiction of federal and state police authorities to protect the public.


6
 .Standing

A.Abbreviation of“notwithstanding”.

B.The ability to bring a lawsuit because of a party's actual injury for which the court can provide a remedy.

C.The ripeness of a case or controversy.

D.The status of a person，group，or organization appearing as a“friend of the court.”


7
 .Mootness

A.A law school competition which allows students to develop skills in oral argument and brief writing.

B.Inability to speak in court without a translator.

C.The“Act of State”doctrine，often invoked by foreign governments to evade liability for injuries.

D.The concept that a court should dismiss cases where there is no true controversy.


8
 .Commerce clause

A.The constitutional provision giving the U.S.Congress power to legislate over matters that affect“interstate commerce.”

B.The power of the U.S.Congress to legislate over foreign affairs.

C.The power of the president to regulate banks because of national economic and security considerations.

D.The power of the President to regulate banks because of public safety issues.


9
 .Federalist Papers

A.A name given to the collection of historical documents that are often cited by courts in constitutional cases to explain the complexities of a constitutional government.

B.Newspaper subscription given to members of Congress to inform them of events in their home districts.

C.Documents issued by the Federal Reserve Bank.

D.Documents issued by a federal court.


10
 .Judicial Review

A.Power of the President to remove judges from office for political reasons.

B.Power of the U.S.Congress to review acts of administrative agencies.

C.A popular annual musical show put on by judges at judicial conferences.

D.Power of the courts to review acts of other branches of government.


11
 .Ripe

A.Ready to eat.

B.Ready for judicial decision.

C.A violent criminal act.

D.Rights of the states to regulate water.


12
 .Diversity Jurisdiction

A.The contemporary requirement that a jury should be comprised of persons of different national backgrounds in order to reflect the diversity of society.

B.The power of the federal court when the parties are from different states and the amount in controversy exceeds $ 75,000.

C.The power of the federal courts to hear“federal questions.”

D.The English translation of the French legal treatise，Diversite'des courts，first published in 1525.


13
 .Federal Courts

A.The basketball and tennis facilities provided to federal judges for exercise breaks.

B.Courts that may ignore applicable state law when hearing a case in“diversity.”

C.Courts where judges are accountable to the people by direct election.

D.Courts having jurisdiction over cases involving“federal questions”and cases involving “diversity”of the parties.


14
 .State Courts

A.The basketball and tennis facilities provided to state court judges for exercise breaks，although they are usually not as nice as the facilities provided to federal judges because of local budget constraints.

B.Courts that must follow federal court decisions as binding authority.

C.Courts that may look to federal court decisions as persuasive authority，and that may，in some states，give advisory opinions to federal courts on matters of state law.

D.Courts that may not hear any cases arising from the United States Constitution.


15
 .Legislative History

A.Documents that may show the legislative intent in padding a particular piece of legislation.

B.A record of the money given by“lobbyists”to Members of Congress.

C.A summary of state laws prepared to determine whether the U.S.Congress should enact federal legislation on a particular issue.

D.Videotapes of debates in the U.S.Congress or in the British House of Commons that are often broadcast on cable television stations.


16
 .Freedom of the Press

A.A judicial prohibition that forbids newspapers and broadcast media from televising parts of court trials.

B.The right to place a“legal notice”advertisement in a newspaper.

C.The right of a journalist to commit libel(written defamation).

D.First Amendment right to publish ideas and opinions without governmental restriction.


17
 .Freedom of Religion

A.The freedom to not practice any religion.

B.The freedom to not practice any faith as guaranteed only in the American Declaration on the Rights and Duties of Man.

C.The freedom to practice any faith as guaranteed only in the International Covenant on Civil and Political Rights.

D.A First Amendment freedom to practice any faith.


18
 .Ratification

A.The period often allowed for public comment on proposed administrative regulations.

B.The process by which 2/3 of the U.S.Senate must give its advice and consent to a trea-ty before it will enter into effect for the United States.

C.The process used by individual states，such as British Colombia in Canada.

D.The filing of an amended tax return to avoid being investigated by the Internal Revenue Service or being sued in the U.S.Tax Court.


19
 .Executive Branch

A.On the federal level，the President and Vice-President of the United States.

B.On the federal level，the President and Vice-President and those federal administrative agencies that“execute”.

C.On the federal level，the governor of a state.

D.On the federal level，the administrative agencies that“execute”Congressional laws.


20
 .Privacy

A.A constitutional right that is expressly listed in the U.S.Constitution.

B.A right that is recognized even though it is not expressly set forth in the U.S.Constitution.

C.The seclusion needed by judges while deciding important cases.

D.The seclusion needed by a professor after class.


21
 .The case of Miranda v.Arizona is primarily concerned with:

A.the rights of criminal defendants.

B.the procedural requirements of civil law.

C.the process of outlawing slander.

D.the procedure for bringing bankruptcy claims.


22
 .The judiciary is one of the three separate and independent branches of government established by____________of the United States Constitution.

A.Article I

B.Article II

C.Article III

D.Article IV


23
 .Congress passes a law that makes it a crime for a member of the Communist Party to serve as an officer of a labor union.The purpose of the law is to protect the national economy by minimizing the danger of political strikes.Is the law an unconstitutional bill of attainder?

A.Yes.

B.No，because it does not list individuals，but rather defines a class.

C.No，because the purpose of the law is preventive，rather than retributive.

D.No，because Congress may make the determination that communists are more likely than others to instigate a political strike.


24
 .Congress has recently enacted a federal law which prohibits racial discrimination in the sale，transfer，or rental of real estate，either privately or publicly.Which of the following constitutional provisions would provide the best rationale for the enactment of this federal statute?

A.Under Article I，Congress has the power to enact laws that are“necessary and proper”to the general welfare.

B.The enforcement provision of Section 2 of the 13th Amendment.

C.The enforcement provision of Section 5 of the 14th Amendment.

D.The Due Process Clause of the 5th Amendment.


25
 .Which of the statements below most accurately describes the intentions of the framers with respect to whether the Supreme Court should be given the power to invalidate acts of Congress?

A.Some delegates thought that the Court should have the power to strike down acts of Congress inconsistent with natural law，even where no constitutional provisions had been violated.

B.Some delegates believed that the Court should not be given the power to invalidate acts of Congress.

C.Many delegates probably never gave the issue of judicial review serious consideration because they thought it unlikely that Congress would ever act unconstitutionally.

D.All of the above statements are true.


26
 .A city adopts an ordinance requiring the operators of massage parlors to receive licenses from the city.In the absence of more complete information，what would you say about the chances of successfully challenging the ordinance on constitutional grounds?

A.Weak -the Court probably will uphold it after applying the rational basis test.

B.Strong -the Court will probably strike it down on“right of privacy”grounds.

C.Strong -the Court will probably strike it down on equal protection grounds unless the city also licenses most other businesses.

D.Fairly strong -the court will probably apply middle-tier scrutiny since sex is involved.


27
 .The U.S.Constitution has as its most significant purposes

A.Conferring power on national and state governments.

B.Conferring power on the national government and limiting the power of national and state government.

C.Limiting the power of national and state government.

D.Conferring power on national government and limiting the power of national and state governments and private individuals.


28
 .As interpreted by the Supreme Court in Marbury，which of the following statements can be made about Art.III，Section 2?

A.The original jurisdiction of the Supreme Court is set by the Constitution; Congress can neither add to it nor subtract from it.

B.Congress can add to the Supreme Court's original jurisdiction，but it can't subtract from it.

C.Congress can subtract from the Supreme Court's original jurisdiction，but it can't add to it.

D.Congress can make“any exceptions”to the Supreme Court's jurisdiction it desires.


29
 .Which of the following statements best describes the process of ratification of the Constitution?

A.Ratification probably would not have occurred without the promise to swiftly propose a Bill of Rights.

B.Ratification was a foregone conclusion given the stature of those attending the Philadelphia Convention.

C.Ratification became possible only because of the efforts of George Washington，author of The Federalist papers.

D.Ratification occurred largely because opposition to the Constitution was weak and disorganized.


30
 .The Ninth Amendment to the U.S.Constitution

A.repeals the Seventh Amendment.

B.imposes a specific limitation on the power of the states to intrude into matters of privacy.

C.prohibits the quartering of soldiers in private homes.

D.provides that the specification of rights in the first eight amendments isn't meant to be exhaustive.
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Part Four　Contracts

合同法导读

美国合同法的法律渊源由判例法和制定法构成。尽管法官所做出的普通法上的判例占据了合同法的大部分内容，但制定法对合同普通法产生了深远的影响，例如《统一商法典》的第二章，调整美国所有50个州的货物买卖合同。[1]
 1923年，由执业律师、法官和法学教授组成的美国法学会宣告成立。这个私人学术团体于1933年发表了其第一项研究成果——《合同法重述》，后经修订，《第二次合同法重述》于1981年正式发表。尽管《重述》对法院的审判活动没有强制的约束力，却有着非常重要的影响。除此之外，美国各州通过的有关土地转让合同、雇佣合同、建筑合同、借贷合同、特许经营协议、保险合同方面的法律，以及消费者保护法和防止欺诈法等，都是重要的制定法渊源。[2]


普通法系国家强调合同是一种“允诺”(promise)，《合同法第二次重述》(Restatement (Second) of Contracts)对于合同的定义是“合同指的是一个允诺或一组允诺，对于此允诺的违反，法律给予救济;对于此允诺的履行，法律以某种方式将其视为一项义务。”而大陆法系的国家认为合同是“当事人之间的协议”(agreement between the parties)，认为合同的性质是意见一致(a meeting of minds)或者合意(mutual assent)。例如，《法国民法典》第1101条规定:“合同是一人或数人对另一人或数人承担给付某物、作或不作某事的义务的一种合意。”

根据不同的标准，合同可以被分为不同的类别:已履行合同(executed contracts)和待履行合同(executory contracts) ;书面盖印合同(specialty contract)和简单合同(simple contract)或非要式合同(parol contract)。根据是否满足一定的条件，合同还可以分为有效的(valid)、无效的(void)、可撤销的(voidable )和不能强制执行(unenforceable)的合同。

合同有四种形式:盖印合同(contracts under seal)，书面合同(contracts in writing)，有书面证明的合同(contracts evidenced in writing)以及口头合同(oral contracts)。

一个有效的合同一般需要具有下列要素:存在双方当事人达成的协议;存在对价(盖印合同除外) ;满足(某些合同)对形式的要求;双方有创设法律关系的意图;双方有缔约能力;双方意思表示真实;合同没有受到不当影响;合同不违背公共政策或在其他方面违法;合同可以被履行;没有干扰事件。

一、合同成立

一般来讲，合同成立之前，合同的当事人必须对于协议的主要条款意思表示一致。这主要通过要约和承诺来实现。

《合同法第二次重述》对于要约(offer)的定义是:“以开始协议为目的而为意思表示，使得他人合理地认为其意思表示被邀请并且能缔结协议。”多数国家的合同法要求要约必须满足一定的条件，认为要约不同于要约邀请(an invitation offer)，认为广告一般情况下是一种要约邀请，但是悬赏广告构成要约。

要约可以引发两种合同。如果要约换得另一允诺，则为双务合同;如果要约换得行为的履行，则为单务合同。要约在下列情形下终止:撤回(revocation) ;受要约人拒绝(rejection by the offeree) ;反要约(counter-offer) ;期限届满(lapse of time) ;任何一方死亡或无行为能力(incapacity) ;以及要约的条件未能满足(failure of a condition subject to which the offer was made)。

承诺(acceptance)就是受要约人依照要约所邀请或要求的方式，对要约人表示接受其要约而成立合同之意思表示。承诺要成立，也要满足一定的要求:按要约人明示或默示的方式承诺;由受要约人或其代理人，在要约的有效期或合理的期限内作出;承诺必须是无条件的(unqualified)，并且不同于反要约(counter-offer)、有条件的同意(conditional assent)或者持续要约(a standing offer)。一般来讲，要约人可以规定作出承诺的方式，如果没有规定，承诺可以根据情况，以任何方式、任何合理的媒介作出。承诺的方式可以是履行(performance)或者作出相应允诺(a return promise)。在一些情况下，《合同法第二次重述》允许通过沉默作出承诺。大多数国家要求承诺的作出要符合镜像原则(the mirror image rule)，即承诺应当像“镜子”一样反映出要约的全部内容，不得对要约作任何更改，否则，将被视为新的要约。尽管要约和其撤销都是要送达受要约人才生效，根据英美普通法，以书信(letter)、电报(telegram)作出的承诺，一经投邮或把电报交到电报局发出即发生法律效力，这被称为投邮主义(Mail-box Rule)，但规则总会有例外，投邮主义也有自己的例外。《联合国国际货物买卖合同公约》采纳了到达生效原则，从而解决了各国在承诺生效时间上的分歧。

对价(consideration)的概念只存在于普通法系中，大陆法系和国际条约都没有对价的要求。关于对价有各种不同的定义。对价的主要特征是:必须真实且具有一定的价值;不一定是充分的，但必须是合法的;必须脱离被允诺人(the promisee) ;必须有被履行的可能性。过去的对价不是对价(past consideration is no consideration)，履行现存的合同义务或公共职责(public duty)也不构成被允诺人的对价。对价原则有两个例外:和解与清偿(accord and satisfaction)以及衡平禁反言原则(doctrine of equitable estoppel)，后者也称为允诺禁反言原则(doctrine of promissory estoppel)。一般来讲，合同的双方当事人或者均受合同约束或者均不受合同约束，这被称为相关性原则(the principle of mutuality)，相关性原则也有例外。

二、合同条款

合同的条款可以分为明示条款(express terms)、默示条款(implied terms)和免责条款(exemption clauses)。明示条款根据重要性的不同，又可以分为条件(condition)和担保(warranty)。违反条件，无过错的一方有权废除(rescind)或者拒绝履行(repudiate)合同。违反担保，无过错的一方有权起诉要求赔偿，但不能主张解除合同。根据口头证据规则(the Parol Evidence Rule)，当事人以签订的书面合同为正式协议时，该合同的条款不得因此前的书面或口头协议而被变更或推翻，但不排除与书面合同并无抵触的口头证据。法学家对于口头证据规则的分歧主要来自于对合同完整性的概念(the concept of total integration)的不同理解。合同的条款应该具有确定性(certainty)。

默示条款又可以分为三类:事实上的默示条款(terms implied in fact)、法律上的默示条款(terms implied in law)以及惯例性的默示条款(customary implied terms)。许多大公司和公共机构会在合同中加入免责条款，使自己免负侵权责任。判断是否能够适用免责条款，要遵守一定的规则，包括不利于提供者规则(the contra proferentem rule)，矛盾解释规则(the repugnancy rule)以及四只角规则(the four corners rule)。1990年生效的《管制免责条款条例》(the Control of Exemption Clauses Act)限定了通过合同条款或警示性通知(warning notices)规避民事责任的范围。

三、缔约能力(capacity to contract)

英国1979年的《货物销售法》规定，“将必需品出售并交付给未成年人(minors)或由于智力残疾或醉酒而不能胜任订立之人，卖方必须给予他们合理的价格”，而不是合同价格。而所谓的必需品指的是“适用于未成年人或其他有关人员日常生活条件的货物和在出售及交付时其实际需要的东西。”对于醉酒的人(a person under the influence of drink)与精神病人(persons of unsound mind)，法律上的规定是一致的。公司(corporations)自成立之日起，在法律允许的范围内，有权缔结任何合同。

四、影响合同效力的因素

合同的效力可能会受到错误(mistake)、虚假陈述(misrepresentation)、胁迫(duress)、不当影响(undue influence)和非法性(illegality)这些因素的影响。错误一般不会影响合同的效力(validity)，但关键性错误(operative mistake)会使得合同在普通法上无效或在衡平法上被撤销(liable to be set aside)。关键性错误有三种:共同或相同之错误(common or identical mistakes)、双方错误(mutual mistake)或不相同之错误(non-identical mistake)、单方错误(unilateral mistake)。共同或相同之错误，如果对于合同来说是根本性的——例如，涉及标的物的存在与否——会使得合同无效;双方错误或不相同之错误以及单方错误也有可能使得合同无效。错误签署的文件可以通过非我所签契约(non est factum)主张合同无效(null and void)。

虚假陈述是指当事人一方订立合同的过程中对另一方所作的与事实不符的陈述，可分为欺诈性的虚假陈述(fraudulent misrepresentation)和无过错或过失性的虚假陈述(innocent or negligent misrepresentation)，它们有着不同的救济措施。如果虚假陈述的受害方在完全知晓自己权利的情况下，已经确认(affirm)了合同，或者完全恢复原状不可能，或者受害方在发现虚假陈述之后没有在合理的时间内向他方当事人表示其打算撤销合同的意图，则受害方会丧失撤销合同的权利。

胁迫是一方为了把某种合同条件强加给另一方而对另一方实施的人身强制或不适当的威胁，这种强制或威胁使得合同无效或可撤销。胁迫可以分为三类:对人的胁迫(duress to a person)、对货物的胁迫(duress to goods)以及经济胁迫(economic duress)。曾经，只有对人身的暴力可以构成胁迫，后来，法院对货物胁迫给予了确定，并为后来出现的更为开放的经济胁迫的发展铺平了道路。[3]


不当影响指的是处于优势的一方当事人利用自己与另一方之间的关系通过不适当的说服，使另一方有正当的理由推测处于优势的一方不会以一种有损于自己福利的方式行事。不当影响的原则是用来保护弱势群体的，可分为实际不当影响(actual undue influence)和假设不当影响(presumed undue influence)。谈判能力的不对等(inequality of bargaining power)也可以被看作是不当影响。有人认为，现代意义上的显失公平制度(unconscionability)是由《统一商法典》第2－302条正式创设的，根据该条:“如果法院发现，作为一个法律问题，合同或合同的某一条款在订立时是显失公平的，法院可以拒绝强制执行该合同，或者，法院可以只强制执行合同中显失公平的条款之外的其他条款，或者，法院可以对显失公平的条款的适用加以限制从而避免显失公平的后果。”[4]


非法合同可以分为严格意义上的非法合同(illegal contract strictly so called)和传统的非法合同(illegal contract traditionally so called)。严格意义上的非法合同如果成立违法(illegal as formed)，则合同无效;如果履行违法(illegal as performed)，则无过错一方极有可能胜诉。传统的非法合同只在与公共政策相悖时才无效，而且，许多违反公共政策的合同并不是整体无效，其中可分解出来的合法部分应该予以履行。

五、第三方当事人

有时，两个当事人会为了第三方的利益签订合同，这个第三方叫做受益人，有意受益人(intended beneficiaries)有权起诉要求合同当事人执行他们之间的合同，但附带受益人(incidental beneficiaries)无此权利。区别这两种受益人的标准是:如果允诺人作出许诺的主要的、直接的目的是让一个第三人受益，该第三人就是有意受益人;如果第三人的受益只是允诺人作出允诺的附带的、间接的后果，该第三人就是附带受益人。

六、合同义务的解除

履行合同的义务在下列情形下得以解除(discharged) :履行(performance) ;交付履行(tender of performance)，但对于交付履行，仅仅承诺是不够的，交付的一方还必须当下就具有履行合同的能力;合同落空(frustration)或履行不能(impossibility)或履约具有不现实性(impracticability) :其后果是自引起落空的事件发生时起，合同义务解除，而不是合同自始无效;根据法律规定得以解除(operation of law) ;后续条件的发生(occurrence of condi-tion subsequent) ;合同标的被非法化;合同的废除(rescission) ;合同的更新(novation) ;合同的取消(cancellation) ;弃权书(release) ;替代合同(substituted contract) ;和解与清偿(accord and satisfaction) ;明细账(account stated) ;终止(或失效) (lapse)。

不履行合同包括两种情况:因不可归责于当事人的原因不履行合同和违约。前者包括履行不能、继起违法(supervening illegality)、合同目的落空以及商业上的不现实性和不可抗力。此时，不履行合同的当事人不对另一方当事人承担违约责任。违约(breach of contract)指的是没有合法根据而不履行合同的全部或部分条款的情况，通常表现为拒绝履行、不履行、迟延履行或不当履行等形式。违约如果发生在合同规定的履行日期之前，构成预期违约(anticipatory breach)。违约时，不履行合同的当事人要对另一方负违约责任。

七、违约救济及争端解决

对于违约，普通法提供的救济有损害赔偿(damages)、商定金额之诉(action for an agreed sum)以及按照合理价格支付(quantum meruit) ;衡平法上提供的救济由法庭依据自由裁量权作出，包括实际履行(specific performance)和禁令(injunction)。合同的争议可以通过法院来解决，也可以通过替代性纠纷解决机制(alternative dispute resolution)或商业仲裁解决。

Chapter 1　Introduction

Contracts are at the center of international business.They govern the relationships between parties by setting forth the rights and duties of each party.They may also include provisions to resolve disputes that may arise in performing the contract.

When writing contracts，many lawyers simply take an agreement from an earlier deal and update it for the new deal.This will work when the earlier deal was substantially similar to the new deal，but often the earlier contracts may include terms that are irrelevant to the new deal.When the lawyer does not really understand those new terms，the lawyer may be afraid to delete them.But leaving irrelevant terms in a contract can also create problems if there is a dispute later about performance of the contract.

Contracts is a course that law students usually take in the first year of law school in the U-nited States.Many of the words and concepts learned in that course appear in later law school course involving commercial sales，corporate law，international business transactions，securities law，and taxation of particular transactions，business franchise law，and licensing.The law of contracts is taught from common law concepts of contract law，but concepts from the Uniform Commercial Code often appear in standard courses.Unfortunately，concepts from the Convention on the International Sales of Goods(CISG) are often taught only in“specialty”courses such as “International Business Transactions.”Many U.S lawyers never learn that there is an international treaty that governs transactions made with parties from other signatory countries.

Although many of the principles of contract law will be familiar to lawyers trained in civil law countries，some principles—such as“consideration”—may cause some difficulty because they are unique to common law contract formation.Additionally，the concept of“consideration”is confusing not only because it is a unique concept，but because it uses a common word—the nominalized form of the verb“to consider.”As the late American philosopher Mortimer J.Adler noted，we are all familiar with the fact that“most words have multiple meanings.”Why，then，do we give“consideration”to the concept of“consideration”in contract law? Consideration，in contract law，has been defined as an inducement to contract，but the definition is subject to many qualifications and explanations.First-year law students in the United States may spend several weeks trying to answer that question.In a contract negotiation，should an international attorney be concerned about a clause which claims that a contract has been made for“good and valuable consideration，receipt of which is hereby acknowledged”by the other party?

Chapter 2　Basics of Contracts

Ⅰ.Definitions of Contract and Contract Law

1.Definition of Contract

The common law countries stress the contract as a kind of“promise”，the civil law countries emphasize the“agreement between the parties.”

A contract is defined as“an agreement to do or abstain from doing some act，intended to give rise to legal relations，”or“a promise or a set of promises which the law will enforce.”

The Restatement Second of Contracts§1 in the United States defines a contract as“a promise or a set of promises for the breach of which the law gives a remedy，or the performance of which the law in some way recognizes as a duty.”

Black's Law Dictionary defines a contract“an agreement between two or more parties creating obligations that are enforceable or otherwise recognizable at law，(a binding contract) ; the writing that sets forth such an agreement(a contract is valid if valid under the law of the residence of the party wishing to enforce the contract).”

The nature of contract，under civil law，is a“meeting of minds”or“mutual assent.”Article 1101 of the“French Civil Code”states:“A contract is a mutual assent with which one person or more is obligated to give a thing，to do or not to do a thing to one person or more persons.”

2.Definition of Contract Law

Both questions are of fundamental importance，but it is surprisingly difficult to give a definitive answer to either.Contract law is most obviously the law relating to agreements or promises.As we shall see，it is primarily concerned with promises which constitute part of an agreed exchange，and it governs such questions as“which agreements the law will enforce?”“What obligations are imposed by the agreement in question?”and“what remedies are available if the obligations are not performed?”Thus the answer to the first question might be that contract law is the law based on liability for breach of promise.

Ⅱ.Classification of Contracts

Contracts may be classified in following categories:

1.Executed and Executory Contracts

Executed contracts are those in which the party or parties concerned have done all that they are required to do under the contract.

Executory contracts are those in which one or both sides have not yet performed the contractual obligations，for example，goods have not actually been delivered.

2.Specialty and Simple Contracts

A specialty contract is made by deed.It is legally binding because of the special solemnity attached to its form.It does not derive its legally binding quality from the operation of the law of contract but from its solemnity; so it does not need to be a true contract at all.To take effect as a deed，an instrument must make it clear on its face that it is intended to be a deed and must be validly executed.

Simple or“parole”contracts are not made by deed(e.g.，orally，by conduct，or in writing).They derive their legal status entirely from the law of contract.It is with this kind of contracts that we are primarily concerned.

3.Void，Voidable and Unenforceable Contracts

A void contract is one which does not exist and which has never existed.A contract is void when it is destitute of all legal effect.

A contract is voidable when the law allows one of the contracting parties to withdraw from the contract if he so wishes.

The distinction between void and voidable contracts is crucial where the interest of a third party is involved.A voidable contract remains effective unless and until the innocent party chooses to avoid it; therefore，in case of a contract for the sale of goods，if the buyer resells the goods before the contract is avoided，the sub-buyer becomes the owner and retain the property provided that he took it in good faith.When a contract is void，ownership of the property which has been sole will not pass to the buyer，who will not be able to sell it to anyone else.The original seller will be able to recover the property from whoever has it.

A contract is unenforceable when，although it is valid if the parties perform it; it can not be enforced in the courts of law if either party fails to do so，thus，we call these contracts as unenforceable.

Ⅲ.Formalities:Form of a Contract

Contracts may have following four forms，which we will discuss in details in later section hereunder:

(1) Under Seal;

(2) In writing;

(3) Evidenced in writing;

(4) Oral Contracts.

Ⅳ.The Essentials of a Valid Contract

Under the common law，a valid contract is an agreement that contains all of the essential elements of a contract.As students of business law well know，a contract contains a number of elements:

(1) There must be an offer and acceptance:the agreement.If there is no agreement reached by the parties，of course there is no contract and thus no so-called“valid contract”.

(2) There must be consideration(unless the agreement is under seal).

(3) Certain types of agreement are only valid if made in a particular form，e.g.，in writing.

(4) The contract parties must have the intention to create legal relations.

(5) The parties must have the appropriate capacity to contract.

(6) There must be genuine consent by the parties to the terms of the contract，and the terms must be clear and certain.

(7) The contract must not have been concluded as a result of undue influence，duress or misrepresentation.

(8) The contract must not contradict public policy or be otherwise illegal.

(9) The contract must be capable of being performed.

(10) The contract must not be frustrated by an intervening event.

The civil law countries have similar stipulations to this except for the legally sufficient consideration.If a contract lacks any one of these essential elements，it is a void，voidable or unenforceable contract.Some books only contain 4 or 5 points as the elements of a valid contract; the others are stated as the influential elements to a contract，which may render the contract voidable or unenforceable.As the most important parts in contract law，the essential elements of a valid contract as above-mentioned will be discussed in detail below.

Chapter 3　Contract Formation

A contract is an agreement and mutual assent reached through a negotiating process，which can be divided into two essential steps，offer and acceptance.

Ⅰ.Mutual Assent

In general，before a contract can be formed the parties must mutually assent to the main terms of the agreement.For example，there usually must be mutual assent as to the parties，the price，the time for performance，and the subject matter of the agreement.Whether there is mutual assent and the agreed-upon terms are measured from an objective standpoint.In other words，courts will look to what a reasonable person in the situation of the other party would conclude that his objective manifestation of intent meant.The most common way that a contract is formed is through an offer and acceptance.

1.Offer

(1) Definition of Offer

The Restatement defines an offer as a“manifestation of willingness to enter into a bargain， so made as to justify another person in understanding that his assent to that bargain is invited and will conclude［the bargain］.”Once an offer is made，it creates a power in the offeree to enter into a contract by accepting the offer.

(2) Requirements of Offer

The contract law of most nations holds that an offer must:

a.Be clear and certain，it may be made orally or in writing or by conduct，and

b.Be addressed to one or more specific persons，and

c.Be sufficiently definite and indicate the intention of the offeror to be bound，and

d.Become valid when it arrives at the offeree.

Therefore，it is different from:

An Invitation Offer，which is not to make an offer，but invite the other party to do so，it is not capable of being turned into a contract by acceptance，e.g.by displaying goods in a shopwindow，or an indication of price at which gasoline is to be sold at a filling station，or circulation of a price-list by a wine merchant.

An advertisement，which is addressed to the public，not to one or more specific persons as required by an offer.Most nations recognize that an advertisement can never create the power of acceptance in a member of the public who reads the ad，but merely constitutes an invitation.Hewerer，it is recognized that if an advertisement is specific enough in describing the goods，their quantity and price，it may be considered an offer.Advertisements of rewards are generally considered as an offer，e.g.for the return of lost or stolen property，or for information leading to arrest or conviction of the perpetrator of a crime are both treated as offers，because they are clearly made with the intension to be bound as no further bargaining is expected to result from them.

Ar Auction:the putting up of goods for sale by auction is not an offer.The person who bids makes an offer which the auctioneer is free to accept or reject and the auctioneer's request for bids is merely an invitation to treat.The Sale of Goods Act of the United Kingdom provides that each higher bid automatically overrides all earlier bids.The auctioneer's final decision of the successful bid is the only acceptance.

(3) Types of Contract

There are generally two different types of contracts contemplated by the offer:

a.Bilateral contract:an offer that promises to do something in exchange for another promise is an offer for a bilateral contract.The offer contemplates acceptance by a promise，with performance to follow.The contract is formed by the exchange of promises.For example，if John promised to pay Sally $ 50 in exchange for her promise to go to the grocery for him，this would be an offer for a bilateral contract.

b.Unilateral contract:an offer that promises something in exchange for performance of some act is an offer to enter into a unilateral contract.For example，if John promises to pay Sal-ly $ 50 if Sally goes to the grocery for him，this is an offer for a unilateral contract.The offer contemplates acceptance by performance，and the contract is formed when performance is complete.A reward is generally an offer for a unilateral contract.

(4) Duration of an offer

An offer terminates at the end of the time stated in the offer，and an attempted acceptance after that time is merely a counter-offer.If no time is stated in the offer，it will lapse after a reasonable time.The duration of a reasonable time is a question of fact，dependent upon the nature of the contract，business usages，and other circumstances of which the offeree either knows or should know.

(5) Lapse of Offer

The offer remains open or valid until it is terminated in one of the following ways:

a.By revocation:revocation of offer means withdrawal of the offer and it will only be effective if it is communicated to the offeree before he accepts the offer.

As a general rule，an offer is not binding on the offeree.If the offeree does not accept it，he has no obligation to give notice to the offeror.Whether or not an offer is binding on the offeror is rather complex.In common law，an offer generally is not binding on the offeror，due to the lack of consideration not being signed and sealed，and the offereror can withdraw the offer at any time before the offeree's acceptance.In English law，a promise to keep an offer open for a fixed period does not prevent its revocation within that period unless the offeree buys an option to keep the offer open for such fixed period.

Obviously，the above stipulation doesn't accocd with the developments in modern economic life.The UCC(Uniform of Commercial Code) has improved on this and holds that an offer can't be revoked if(i) the offeror is a merchant; (ii) it has a period of validity and(iii) the offer must be in writing and the offer must sign on it.Article 14 of the CISG(United Nations Convention on Contracts for the International Sale of Goods) states:(i) Until a contract is concluded an offer may be revoked if the revocation reaches the offeree before he has dispatched an acceptance; (ii) However，an offer can't be revoked:if it indicates，whether by stating a fixed time for acceptance or otherwise，that it is irrevocable; or if it was reasonable for the offeree to rely on the offer as being irrevocable and the offeree has acted in reliance on the offer.

b.By rejection by the offeree，that is，by non-acceptance within the time prescribed for acceptance by the offeror.

Seller mails a letter to Buyer in which he offers to sell him Blackacre for $ 10,000，the offer to remain open for two weeks.Three days after receiving this offer，Buyer writes a letter to Seller informing him that he rejects it.Later Buyer writes a second letter to Seller stating that he has changed his mind and that he now accepts the offer.This letter reached Seller well within the period set for acceptance.Is Seller bound? It is generally assumed that a definite rejection once communicated extinguishes the offeree's power of acceptance，so that no contract would re-sult on the facts stated.See Akers v.J.B.Sedberry，Inc.，supra.In one of the few discussions of the possible rationale of this rule it is said，“The real reason why a rejection...should terminate the power to accept seems to be the effect that［it］will probably have upon the thought and actions of the offeror.”Corbin，Offer and Acceptance and Some of the Resulting Legal Relations，1917，26 Yale L.J.169，197.

c.By counter-offer，an acceptance is not a valid one and constitutes a new offer and a counter-offer if it contains additions or reductions or amendment to the offer，which may be accepted by the original offeror.

d.By lapse of time:an offer will expire after the expiration of a fixed time limit if it has been specified.If an offer doesn't express any provision limiting its duration，it will lapse after a reasonable time.What is a reasonable time will depend on the nature of the offer and the circumstances of the case.

e.By death of either party:an offer lapses on the death either of the offeror or the offeree before acceptance.Death after acceptance does not affect the obligations arising from a contract unless they are of a personal nature.

Restatement Second§48 provides that“An offeree's power of acceptance is terminated when the offeree or offeror dies or is deprived of legal capacity to enter into the proposed contract.”According to this Section，the offeror's death or incapacity extinguishes the offeree's power to create a contract by acceptance，even though the offeree did not know of the death or incapacity at the time he accepted.

Where the proposed contract is of such a nature that it would itself be dissolved by the death or incapacity of one of the parties after it was entered into，it is，of course，unnecessary to inquire whether the death or incapacity of the offeror revoked the offer.For example，a contract of personal employment is normally regarded as dissolved by the death of either the employer or employee.It would therefore be pointless to insist that an offer of employment survived the death of the offeror，since the contract itself would be incapable of surviving that contingency.The problem of the continued existence of the offeree's power of acceptance does，however，become material in cases where the proposed contract，if once validly concluded，would survive the death or incapacity of a party.

f.By failure of a condition subject to which the offer was made.If the offer was made subject to a condition and that condition is not fulfilled，the offer is incapable of acceptance.


AKERS v.J.B.SEDBERRY，INC.


Court of Appeals of Tennessee，1955

39 Tenn.App.633，286 S.W.2d 617，cert.denied by Tenn.S.Ct.

FEITS.JUDGE.These two consolidated causes are before us upon a writ of error sued out by J.B.Sedberry，Inc.，and Mrs.M.B.Sedberry，defendants below，to review a decree of the Chancery Courts，awarding a recovery against them in favor of each of the complaints，Charles William Akers and William Gambill Whitsitt，for damages for breach of a contract of employment.

J.B.Sedberry，Inc.，was Tennessee Corporation with its principal place of business at Franklin，Tennessee.Mrs.M.B.Sedberry owned practically all of its stock and was its president and in active charge of its affairs.It was engaged in the business of distributing“Jay Bee”hammer mills，which were manufactured for it under contract by Jay Bee Manufacturing Company，a Texas corporation，whose plant was in Tyler，Texas，and whose capital stock was owned principally by L.M.Glasgow and B.G.Byars.

On July 1，1947，J.B.Sedberry，Inc.，by written contract，employed complaint Akers as Chief Engineer for a term of five years at a salary of $ 12,000 per year，payable $ 1,000 per month，plus 1% of its net profits for the first year，2% the second，3% the third，4% the fourth，and 5% the fifth year.His duties were to carry on research for his employer，and to see that the Jay Bee Manufacturing Company，Tyler，Texas，manufactured the mills and parts according to proper specifications.Mrs.M.B.Sedberry guaranteed the employer's performance of this contract.

On August 1，1947，J.B.Sedbery，Inc.，by written contract，employed complainant Whitsitt as Assistant Chief Engineer for a term of five years at a salary of $ 7,000 per year，payable $ 600 per month，plus 1% of the corporation's net profits for the first year，2% for the second，3% for the third，4% for the fourth，and 5% for the fifth year.His duties were to assist in the work done by the Chief Engineer.Mrs.M.B.Sedberry guaranteed the employer's performance of this contract.

Under Mrs.Sedberry's instructions，Akers and Whitsitt moved to Tyler，Texas，began performing their contract duties in the plant of the Jay Bee Manufacturing Company，continued working there，and were paid under the contracts until October 1，1950，when they ceased work，under circumstances hereafter stated.

［After the employment contracts were made，Mrs.Sedberry acquired the stock of Jay Bee from Glasgow and Byars，and installed a new manager，A.M.Sorenson.］There soon developed considerable friction between Soreson and complainants Akers and Whitsitt.The Jay Bee Manufacturing Company owed large sums to the Tyler State Bank＆Trust Co.; and the bank's officers，fearing the company might fail under Sorenson's management，began talking to Akers and Whitsitt about the company's financial difficulties.

While these matters were pending，Akers and Whitsitt flew to Nashville and went to Franklin to talk with Mrs.Sedberry about them.They had a conference with her at her office on Friday，September 29，1950，lasting from 9:30 a.m.until 4:30 p.m.As they had come unannounced and unknown to Sorenson，they felt Mrs.Sedberry might mistrust them; and at the out-set to show their good faith，they offered to resign，but she did not accept their offer.Instead，she proceeded with them in discussing the operation and refinancing of the business.

Testifying about this conference，Akers said that，at the very beginning，to show their good faith，he told Mrs.Sedberry that they would offer their resignations on a ninety-day notice，provided they were paid according to the contract for that period; that she pushed the offers aside—“would not accept them”，but went into a full discussion of the business; that nothing was thereafter said about the offers to resign; and that they spent the whole day discussing the business，Akers making notes of things she instructed him to do when he got back to Texas.

Whitsitt testified that…［Mrs.Sedberry］…did not accept the offer，but proceeded with the business，and nothing further was said about resigning.

Mrs.Sedberry testified that Akers and Whitsitt came in and“offered their resignations”; that they said they could not work with Soreson and did not believe the bank would go along with him; and that“they said if it would be of any help to the organization they would be glad to tender their resignation and pay them what was due them.”She further said that she“did not accept the resignation”，that she“felt it necessary to contact Mr.Soreson and give consideration to the resignation offer.”But she said nothing to complainants about taking the offer under resignation.

On cross-examination she said that in the offer to resign“no mention was made of any ninety-day notice.”Asked what response she made to the offer she said，“I treated it rather casually because I had to give it some thought and had to contact Mr.Soreson.”She further said she excused herself from the conference with complainants，went to another room，tried to telephone Soreson on Tyler，Texas，but was unable to locate him.

She then resumed the conference，nothing further was about the offers to resign，nothing was said by her to indicate that she thought the offers were left open or help under consideration by her.But the discussion proceeded as if the offers had not been made.She discussed with complainants future plans for refinancing and operating the business，giving them instructions，and Akers making notes of them.

Following the conference，complainants，upon Mrs.Sedberry's request，flew back to Texas to proceed to carry out her instructions.

On Monday，October 2，1950，Mrs.Sedberry sent to complainants similar telegrams，signed by“J.B.Sedberry，Inc.，by M.B.Sedberry，President，”stating that their resignation were accepted，effective immediately.We quote the telegram to Akers，omitting the formal parts:

“Account present unsettled conditions which you so fully are aware we accept your kind of resignation effective immediately.Please discontinues as of today with anyone employed in Sedberry，Inc.，Engineering Department，discontinuing all expenses in this department writing.”

While this said she was“writing，”she did not write.

［Akers then wrote］that he was amazed to get her telegram，and called her attention to the fact that no offer to resign by him was open or outstanding when she sent the telegram; that while he had made a conditional offer to resign at their conference on September 29，she had immediately rejected the offer，and had discussed plans for the business and instructed him and Whitsitt as to things she wanted them to do in the Business on their return to Tyler.

The letter further stated that Akers was expecting to be paid according to the terms of his contract until he could find other employment that would pay him as much income as that provided in his contract，and that if he had to accept a position with less income，he would except to be paid the difference，or whatever losses he suffered by her breach of the contract.［Whitsitt wrote a similar letter.］…

As it takes two make a contract，it takes two unmake it.It cannot be changed or ended by one alone，but only by mutual assent of both parties.A contract of employment for a fixed period may be terminated by the employee's offer to resign，provided such offer is duty accepted by the employer…

An employee's tender of his resignation，being a mere offer is，of course，not binding until it has been accepted by the employer.Such offer must be accepted according to its terms and within the time fixed.The matter is governed by the same rules as govern the formation of contracts…

An offer may be terminated in a number of ways，as for example，where it is rejected by the offeree，or where it is not accepted by him within the time fixed，or，if no time is fixed，within a reasonable time.An offer terminated in either of those ways causes to exist and cannot thereafter be accepted.

The question what is a reasonable time，where no time is fixed，is a question of fact，depending on the nature of the contract proposed，the usages of business and other circumstances of the case.Ordinarily，an offer made by one to another in a face conversation is deemed to continue only to the close of their conversation，and cannot be accepted thereafter.

The rule is illustrated by Restatement Contracts§40，Illustration 2，as follows:

“While A and B are engaged in conversation，A makes B an offer to which B then makes no reply，but a few hours later meeting A again，B states that he accepts the offer.There is no contract unless the offer or the surrounding circumstances indicate that the offer is untended to continue beyond the immediate conversation.”…

“When two negotiating parties are in each other's presence，and one makes an offer to the other without indicating any time for acceptance，the inference that will ordinarily be drawn by the party is that an answer is expected at once…If，when the first reply is not an acceptance，the offer turns away in silence，the proper inference is that the offer is no longer open to acceptance.”

The only reply by Akers and Whitsitt to resign was the offer made by them in their conversation with Mrs.Sedberry.They made that offer at the outset，and on the evidence it seems clear that they expected an answer at once.Certainly，there is nothing in the evidence to show that they intended the offer to continue beyond that conversation; and on the above authorities，we think the offer did not continue beyond that meeting.

Indeed，it did not last that long，in our opinion，but was terminated by Mrs.Sedberry's rejection of it very early in that meeting.While she did not expressly reject it，and while she may have intended，as she says，to take the offer under consideration，she did not disclose such intent to complainants; but，by her conduct，led them to believe she rejected the offer，brushed it aside，and proceeded with the discussion as if it had not been made.

“An offer is rejected when the offer is justified in inferring from the words or conduct of the offeree that the offeree intends not to accept the offer or to take it under further advisement (Rest.Contract sec.36).”

So，we argue with the trial Judge that when defendants sent the telegrams，undertaking to accept offers of complainants to resign，there was no such offer in existence; and that this attempt of defendants to terminate their contract was unlawful and constituted a breach for which they are liable to complainants.

Finally，defendants contend that if complainants are entitled to any recovery at all，such recovery should have been limited to the ninety-day period from and after October 2，1950，because complainants themselves admitted that they had offered to resign upon ninety days notice with pay for that period.

The answer to this contention is that their offer to resign on ninety days notice was not accepted，but had terminated，and there was no offer in existence when Mrs.Sedberry undertook to accept their offers of resignation.Such attempts by defendants to terminate their contract were unlawful and were a breach for which they become liable for the measure of recovery as above stated.

All of the assignments of error are overruled and the decree of the Chancellor is affirmed.

The causes are remanded to the Chancery Court for further proceedings not inconsistent with this opinion.

HICKERSON and SHRIVER JJ.，concur.

2.Acceptance

(1) Definition of Acceptance

The Restatement defines an acceptance as the offeree's manifestation of assent to the terms of the offer，made in a manner invited or required by the offer.In general，only those persons in whom the offeror intended to create a power of acceptance may accept an offer.In addition，a person usually can only accept an offer if he knew of the offer at the time of the acceptance.For example，most courts have held that persons cannot claim rewards for a particular act if they performed the act without knowledge of the reward offer.

(2) Requirements of Acceptance

a.Acceptance must be made in the manner expressly or impliedly prescribed by the offeror;

b.Acceptance must be made by the offeree or by someone acting with his authority;

c.Acceptance must be made within thae period of validity of the offer，or within a reasonable time;

d.Acceptance must be unqualified and should be distinguished from a counter–offer，a conditional assent，a standing offer.

(3) Mode of Acceptance

In general，the offeror may specify the required means of acceptance，because the offeror is the“master of the offer.”The Restatement provides that if the method of acceptance is not specified，acceptance may be given in any manner and by any medium that is reasonable under the circumstances.

a.If the offer is an offer to form a unilateral contract(i.e.，where the offer seeks an acceptance of an act，rather than a return promise)，the offeree can usually only accept by full performance.If the offeree has begun the performance，however，the offer generally becomes temporarily irrevocable as to that offeree.(However，once performance has started，the offeree is not obligated to complete the performance.) The offeree generally must give the offeror notice that he has performed.

b.If the offer is for a bilateral contract(i.e.where the offer seeks acceptance by a return promise)，the offeree may accept by words or actions that indicate the offeree intends to enter into a contract.In general，the offeree must communicate his acceptance to the offeror within the time set forth in the offer，or if no time is stated，within a reasonable time.

c.If the offer is unclear as to the modes of acceptance，an offeree can accept either by promising to perform or by actually performing.The UCC，which applies to transactions involving the sale of goods，also provides that an offer or request to ship goods can be accepted by either promising to ship the goods or actually shipping the goods.

d.Acceptance by Silence.The Restatement allows a party to accept by silence in the following situations:where the offeror gives reason to understand that silence may constitute acceptance; an offeree that silently accepts services will be held to have accepted a contract for them if the offeree had an opportunity to reject them and knew or should have known that the provider expected compensation for his services; or where the parties have in the past allowed the offeree to accept by silence.

(4) Battle of the Forms

Most countries follow the mirror image rule.It requires that an acceptance be unconditional and that it not attempt to change any of the terms proposed in the offer; otherwise，the acceptance containing different or additional terms is considered a counter-offer and thus a rejection of the original offer.

These requirements present special problems when both parties，buyer and seller，negotiate back and forth via“standard”business forms.The seller might rely on an order confirmation form or sales form.Typically，these forms leave room on the front so the parties may insert important contract terms such as price，quality，or shipping date.The reverse side often contains detailed provisions or standard clauses，often called terms and conditions，or general conditions of sale.They are often drafted by attorneys to protect their client's rights，placing greater liability on the other party.In international trade practices，both parties may not even be aware of the legal significance of these seldom read provisions on the reverse side，because they usually read the crucial terms carefully.Usually the preprinted terms on these forms differ，sometimes in significant ways and thus cause potential conflict.When this occurs，it is called a battle of the forms.

Article 2.11 of the UNIDROIT PICC(国际统一私法协会国际商事合同通则) states:(i) A reply to an offer which purports to be an acceptance but contains additions，limitations or other modifications is a rejection of the offer and constitutes a counter-offer.(ii) However，a reply to an offer which purports to be an acceptance but contains additional or different terms which do not materially alter the terms of the offer constitutes an acceptance，unless the offeror，without undue delay，objects to the discrepancy.If the offeror does not object，the terms of the contract are the terms of the offer with the modifications contained in the acceptance.

This obviously will help produce more contracts and promote international business transactions.

(5) Time of Acceptance

Under the common law，a contract is formed when the acceptance is dispatched by the offeree.Each contract comes into being at the moment of acceptance.It is therefore often important to determine the time and place the acceptance becomes effective.

Under the common law，a contract is formed when the acceptance is dispatched by the offeree.The general rule of contracts made by post is that，offers and revocations are effective only upon receipt，but acceptances are effective upon posting.When acceptance is by post and telegram，it is generally deemed to occur as soon as the letter or telegram is posted.This is known as the“Mail-Box Rule.”

There are two exceptions to this rule:

a.The Mail-Box Rule postal rule can be excluded by the terms of the offer.If the negotiating parties do not intend to have a binding agreement until the party accepts an offer or exercises an option，then there will be no contract unless acceptance is actually communicated.

b.The Mail-Box Rule does not apply to acceptances made by some instantaneous mode of communication.An offer by telex is not accepted until notice of the acceptance is received by the offeror.The same rule will apply to facsimile transmittal or by telephone.

Another exception relates to the acceptance by performance.If the court treats an offer as one which invites acceptance either by promise or by performance，then the beginning of performance binds the offeror without regard to whether the offeror is aware of this event.

Ⅱ.Consideration

Consideration is one of the three basic elements of contract formation in common law，the other two being offer and acceptance.It is not present in other legal systems.Civil law and other international conventions all emphasize the agreement process，and do not include a“consideration”requirement.An examination of most commercial transactions will show that there is no real issue concerning consideration in most of them.Therefore，in this part，we’ll briefly discuss what“consideration”is and gain a rough understanding about it.

1.Definition of Consideration

There are various definitions of consideration，like:

Consideration is some benefit received by a party who gives a promise or performs an act，or some detriment is suffered by a party who receives a promise.

“A valuable consideration，in the sense of the law，may consist either in some right，interest，profit of benefit accruing to one party or some forbearance，detriment，loss or responsibility given，suffered or undertaken by the other.”

Consideration means some thing which is of some value in the eye of the law，moving from the plaintiff; it may be some detriment to the plaintiff or some benefit to the defendant，but at all events it must be moving from the plaintiff.

Accordingly，consideration is either some detriment to the promisee or some benefit to the promisor.A valid consideration must be executory or executed; it can not be past.

Executory—a promise to do something in the future(e.g.A promises to deliver goods to B and B promises to pay for the goods) ;

Executed—an act constituting the consideration is wholly performed(e.g.the payment of money for goods; the return of a lost dog for which a reward has been offered).

Consideration is something bargained for and given in exchange for a promise.That“something”may be an act，a forbearance，or a return promise.It may either be a benefit to the promisor or a detriment to the promisee.To constitute consideration，there must be a detriment to the promisee.

Consideration is some benefit received by a party who gives a promise or performs an act，or some detriment suffered by a party who receives a promise.A valid consideration must be executory or executed; it cannot be past.

2.Characteristics of Consideration

(1) It must be real and of some value.It must not be vague，indefinite or abstract.

(2) It need not be adequate.This principle is sometimes explained as“consideration need not be equal to the promise”or“consideration may not be adequate but must be sufficient.”

(3) It must be legal.An illegal consideration makes the whole contract invalid.

(4) It must move from the promisee，i.e.only the person who has paid the price for a promise can sue on it.

(5) It must be possible to perform.A promise to do the impossible would not be accepted as consideration.

(6) It must not be past.If the act put forward as consideration was performed before any promise of reward was made it is not valid consideration.The general rule is that“past consideration is no consideration.”

(7) Performance of an existing contractual duty，or a public duty imposed on the promisee by law，these will not amount to consideration unless the promisee goes beyond what he is required to do.

3.Exceptions to the Consideration Requirement

A contract without consideration can be invalid or unenforceable unless it is under seal.This doctrine is not suitable to today's practices of today; therefore，there are two exceptions to this doctrine.They are:

(1) Accord and Satisfaction

The general rule of common law is that a creditor is not bound by an undertaking to accept part payment in full settlement of a debt.An accrued debt can be discharged only by accord and satisfaction.The actual part payment is no satisfaction，that is to say，“payment of a lesser sum on the day in satisfaction of a greater sum cannot be any satisfaction for the whole.”

This rule was finally approved by the House of Lords in Foakes v.Beer.For example，if A owes B $ 1,000，his undertaking to pay，say，$ 900，is no consideration for B's promise not to sue for the remaining balance.B may accept the $ 900 then sue for the balance，despite his promise.In addition，B may insist on claiming interest notwithstanding that the principal sum has been settled.

But if the promisee has undertaken to do something different from what he was bound to do，this will amount to consideration.So it has been held that where，at the promisor's request，the promisee pays a smaller amount，e.g.at an earlier date，or in a different place，there is consideration for a promise not to sue for the balance，for he has gone beyond the scope of what he is bound to do.This exception dates back to 1602 in Pinnel's case.

Therefore，at common law if A owes B the $ 1,000 and wishes to discharge that obligation by paying B $ 900 he must:(i) obtain the agreement(accord) of B; and(ii) provide B with some consideration(satisfaction) for giving up his right to the $ 1,000 unless the release is under seal.

(2) Doctrine of Equitable(Promissory) Estoppel

A promise made by the promisor intended to create legal relations and intended to be acted upon by the promisee，may be enforced by the promisee(despite giving no consideration for it)，if in fact he relied upon it to his detriment.The promisor is prevented(estopped) from denying his promise.

The operation of this doctrine is suspensory in nature and according to the Privy Council in Ajaye v Briscoe Ltd.［1964］，where it was held that the plaintiff could revert to the original agreement by giving reasonable notice，except in situations where the defendant having relied on the promise cannot resume his original position.

The doctrine is subject to the following qualifications:

a.that the other party has altered his position;

b.that the promisor can withdraw his promise on giving reasonable notice，which need not be formal notice，provided the promisee is able to resume his position;

c.the promise only becomes final and irrevocable if the promisor cannot resume his former position.

The essentials of the traditional version of estoppel were stated by Lord Birkenhead in Maclaine v Gatty［1921］:

Where A has by his words or conduct justified B in believing that a certain state of facts exists，and B has acted upon such belief to his prejudice，A is not permitted to affirm against B that a different state of facts existed at the same time.

A classic example of estoppel is if one party represents to another that A has authority to contract on his behalf，when in fact he has not so authorized A.If in reliance on this representation the other party enters a contract with A as agent，the first party(the principal) is estopped from denying that A has authority to act as his agent，and the contract made through A will be binding on him.

4.The Problem of Mutuality

In hundreds of American cases，it has been asserted as a general rule of contract law that both parties must be bound or neither is bound.This motion has usually been called“the principle of mutuality.”

This principle obviously needs more qualification than it usually receives in judicial opinions.

First，the principle has no application to a unilateral contract.In a bilateral contract，the parties exchange a promise for a promise.(For example，Seller agrees to sell Buyer a used car for $ 2,000，delivery in three days，and Buyer agrees to pay $ 2,000 on delivery.) In a unilateral contract，the parties exchange a promise for an act.(For example，A promise to pay B $ 50 for mowing A's lawn and makes clear that only B's act of mowing the lawn，not B's promise to do so，will suffice.) In such bargains，the party who exchanges an act for promise may never be bound，because he is not bound to do anything before he chooses to do the act and he may not be bound to do anything after he does the act.Thus suppose，in the last example，that B mows the lawn.B was not bound to mow the lawn before he mowed it，and is not bound to A in any way after he mowed it.Nevertheless，A is bound to B.

Second，the principle of mutuality applies is not to bargains in which both parties have made real promises but one party is not legally bound by this promise.For example，suppose A fraudulently induces B to agree to buy Blackacre.Although B is not legally bound，he can enforce the contract notwithstanding the doctrine of mutuality.The same result follows in many other kinds of cases，such as those in which one but not both parties has a defense under the Statute of Frauds or a defense of incapacity.

Williston took the view that cases holding a plaintiff may enforce a contract by a suit at law for damages even though she could not herself have been sued on the contract(before，for example，she did not sign the memorandum required by the Statute of Frauds) constitute“an exception to the general principle of consideration.”4th
 ed.，at§7:13.He pointed out that if the privilege that the law confers in these cases(on the defrauded party，the minor，or the nonsigning party) were spelled out in words in the contract itself，the promise would be held to be “illusory”and therefore insufficient as consideration for the promise of the other party.

Whether these cases are exceptions to the requirement of consideration depends，of course，upon the view taken of the policies that define the requirement.In any event，the existence of these cases shows that under some circumstances a promise by the plaintiff that is not itself binding on him can nevertheless act as consideration for the promise of the defendant，and demonstrates again that the alleged principle of“mutually”requires a good deal of qualification.


SCOTT v.MORAGUES LUMBER CO.


Supreme Court of Alabama，1918

202 Ala.312，80 So.394.

Suit by the Moragues Lumber Company，a corporation，against J.M.Scott，or damages for breach of an agreement of charter party.Judgment for plaintiff，and defendant appeals.Affirmed.

Count 2 of the complaint as amended is as follow:

“The plaintiff claims of the defendant $ 13,000 as damages from breach of an agreement entered into between the plaintiff and the defendant on the 27th
 day of June，1917，consisting of an offer by the defendant that，subject to his buying a certain American vessel，15 years old，which he was then figuring on and which was of about 1，050 tons and then due in Chile，he would charter said vessel to the plaintiff for the transportation of a cargo of lumber from any port in the Gulf of Mexico to Montevideo or Buenos Aires，for the freight of $ 65 per thousand feet of lumber，freight to be prepaid，free of discount and of insurance，and the vessel to be furnished to be plaintiff within a reasonable time after its purchase by the defendant，which said offer was accepted by the plaintiff，and the plaintiff avers that although the defendant purchased said vessel，and although the plaintiff was at all times ready，willing，and able to comply with all the provisions of said contract on its part，the defendant without notifying the plaintiff of said pur-chase，and before said vessel was delivered to him，chartered said vessel to a third person，and thereby rendered himself unable to comply with the said contract.”

SAYER，J.It is said，in the first place，that the alleged contract between the parties was conditioned upon the will of appellant，defendant and was therefore void for want of consideration or mutuality of obligation.A valid contract may be conditional upon the happening of an event，even though the event may depend upon the will of the party，who afterwards seeks to avoid its obligation.This principle is illustrated in McIntyre Lumber Co.v.Jackson Lumber Co.，165 Ala.268，51 So.767，138 Am.St.Rep Appellant was not bound to purchase the vessel; but，when he did，the offer—or the contract，if the offer had been accepted—thereafter remained as if this condition had never been stipulated，its mutuality or other necessary incidents of obligation depending upon its other provisions and the action of the parties thereunder.Davis v.Williams，121 Ala.542，25 So.704; 3 Page on Contracts，§1358.See，also，Jones v.Lanier，198 Ala.363，73 So.535.

The effect of appellee's acceptance，if communicated while the offer was yet open，was to convert it into a binding contract.6 R.C.L.p.605，§27.In substance，it is alleged in the complaint that appellant's offer was accepted; that appellant purchased the vessel; that appellee was able，ready，and willing to perform the contract on its part; but that appellant disabled himself，or failed and refused to perform on his part.From the order in which the facts are alleged it is to be inferred that appellee accepted appellant's offer before the latter purchased the vessel，and there is no ground of demurrer questioning the sufficiency of the complaint to that effect.Thereupon the offer was converted into a binding contract to be performed，if not otherwise stipulated，within a reasonable time; the promise on either hand constituting the consideration of the promise on the other.Appellant's purchase of the vessel was a condition precedent to the existence of a binding contract，it is true; but that was alleged，as it was necessary that it should be.And so with respect to appellee's acceptance of the offer.It was necessary that appellee communicate its acceptance to appellant.But this communication was a part of the acceptance and was covered by the general allegation of acceptance.

Affirmed.

Ⅲ.Terms of a Contract

The terms of a contract define the rights and duties of the parties arising under the contract.

Terms may be expressly agreed to by the contracting parties of implied by the courts or by statutory legislation.

1.Express Terms

Express terms are those specifically mentioned and agreed to by the contracting parties at the time when the contract is made，whether it is done in writing or verbally.

(1) Conditions and Warranty

Contractual terms，oral or written，differ in importance and may be further classified into conditions and warranties.A condition is an important term which goes to the root of the contract，so that its non-observance will frustrate the main purpose of the contract.Breach of a condition will give the innocent party a right to rescind or repudiate the contract.However，the innocent party may on his own volition elect to go on with the contract.

A warranty is a less important contract term，breach of which will only give the innocent party the right to sue for damages but not to treat the contract as discharged.

Many express terms are difficult to classify so neatly in advance at the time when the contract is made and they can only be classified by reference to the nature of the breach.A minor breach of the term might only be a breach of warranty，whereas a serious breach or a breach which has serious consequence might be a breach of a condition.Both conditions and warranties are terms in a condition or a warranty having regard to the intentions of the parties.The significance lies in the remedy in the event of breach.

(2) The Parol Evidence Rule

Apparent agreement by Professors Williston and Corbin，except as noted，on the rules stated above conceals real conflict.The battleground upon which they express disagreement is a major one:the concept of total integration.This，of course，is the area in which most of the cases arise.Both assert that the existence of a total integration depends on the intention of the parties...It appears，however，that in this context they use the term“intent”in ways that are remarkably dissimilar.A typical fact situation will illustrate this.A agrees to sell and B agrees to purchase Blackacre for $ 10,000.The contract is in writing and in all respects appears complete on its face.Prior to the signing of the contract A，in order to induce B's assent，orally promise him in the presence of a number of reputable witnesses that if B will sign the contract，A will remove an unsightly shack on A's land across the road from Blackacre.May this promise be proved and enforced? This depends upon whether the writing is a total integration.

Williston argues that if the intention to have a total integration were to be determined by the ordinary process of determining intention，the parol evidence rule would be emasculated.He points out that the mere existence of the collateral oral agreement would conclusively indicate that the parties intended only a partial integration and that the only question that would be presented is whether the alleged prior or contemporaneous agreements were actually made.This would be a question of fact for the jury，thus eliminating the special protection which the trial judge should afford the writing.

［Williston therefore suggests that］where the writing appears to be a complete instrument expressing the rights and obligations of both parties，it is deemed a total integration unless the alleged additional terms were such as might naturally be made as a separate agreement by parties situated as were the parties to the written contract.

Professor Corbin has an easy task in demolishing the Willistonian approach.In treating the matter of integration as a question of intent，as Professor Williston purports to do，he shows the absurdity of excluding all relevant evidence of intent except the writing itself.But...Williston，and［courts that follow his view］are unconcerned about the true intention of the parties.Rather，shorn of rote language of fiction indicating a search for intention，they are advocating and applying a rule of form.Since(and even before) the common law had its genesis，there has been a deeply-felt belief that transactions will be more secure，litigation will be reduced，and the temptation to perjury will be removed，if everyone will only use proper forms for his transactions.The Statute of Wills and the Statute of Frauds are but examples of this belief.Professor Corbin，by attacking the apparent arguments of Williston's position has not expressly come to grips with the substance of his position.This is not to suggest that either he or Professor Williston have been unaware of the true nature of their disagreement.Rather，they seem for the most part to have been content not to make explicit the basis of their differing views.

The debate involves the question:is the public better served by giving effect to the parties' entire agreement written and oral，even at the risk of injustice caused by the possibility of perjury and the possibility that superseded documents will be treated as operative，or does the security of transactions require that，despite occasional injustices，persons adopting a formal writing be required，on the penalty of voidness of their oral and written side agreements，to put their entire agreement in the formal writing.

(3) Certainty of Terms

A contract will be void for uncertainty unless the parties make their contract in terms which are certain.

Moreover，there cannot be a contract to make another contract.The parties cannot，in other words，reach an agreement to keep in the future.The parties must agree on the terms which are definite or capable of being made definite without further agreement.

However，if the parties have agreed a procedure whereby the terms could determine either by conferring on a court of law or an arbitrator the power to fill in a term in their agreements，then the contract is binding.

If the whole contract consists of meaningless terms，the contract is void.However，if the meaningless terms are secondary，the contract may be held valid and the meaningless terms will be disregarded in law.

2.Implied Terms

Implied terms may be divided into three groups:

(1) Terms Implied in Fact

Terms implied in fact refer to terms which are not expressly set out in the contract，but which the parties must be intended to include.

One test for the implication of a term in fact is the“officious bystander”test，by which the courts decides whether，if it had been suggested at the time the contract was made that the clause should be included，the parties would have readily agreed.For a term to be implied into a contract it must be obvious and essential.It is not sufficient that the term should be reasonable.

A second test for the implication of a term in fact is that of“business efficacy”，the judge regarding himself as doing merely what the parties themselves would have done in order to cover the situation if they had addressed themselves to it，and to make these contract workable，that is to say，to give them“business efficacy.”

(2) Terms Implied in Law

Terms implied in law refer to terms imported by operation of law，although the party may not have intended to include them.

There are，for example，a series of rights and duties implied into contracts of agency，employment and tenancy.Under a contract of employment，an employer owes an implied duty to take reasonable care for the safety of his employees，not to endanger the employees' health and not to require the employees to do any unlawful act; and an employee owes a duty to show good faith，to obey lawful and reasonable instructions，and not to act against the employer's interest.

(3) Customary Implied Terms

A contract may be subject to customary terms not specifically mentioned by the parties.However，customary terms will not be implied if the express terms of the contract reveal that the parties had a contrary intention.

3.Exemption Clauses

Many large companies and public authorities impose conditions in their contracts exempting or excluding themselves from liability for torts，particularly negligence，arising from contracts.The rules applicable in such situations may be summarized as follows:

(1) An exemption clause can be incorporated in the contract by signature，by notice or by course of dealing:

a.Where the terms are signed，the parties are bound as a general rule even if the plaintiff has not read it;

b.The inserter of exemption clauses must do all that is reasonability necessary to the notice of the person subject to the clause or to draw his attention to it;

c.The conditions must be brought to the notice of the offeree either before or at the same time when the contract is made;

d.An exemption clause printed on a receipt is not an integral part of a contract.

(2) The party who wishes to rely on an exemption clause must show that the breach and loss are covered by the clause.If there is any doubt as to the scope of an exemption clause，it will be construed under the following rules:

a.The contra proferentem rule.If there is any ambiguity or room for doubt as to the mean-ing of an exemption clause，it will be construed against the person who puts it into the contract;

b.The repugnancy rule.If an exemption clause is in direct contradiction to another term of the contract，the exemption clause can be struck out;

c.The four corners rule.Exemption clauses only protect a party when he is acting within the four corners of the contract.Thus he is liable for damage which occurs when he deviates from contract and he would not be protected by any exemption clause.

(3) The Control of Exemption Clauses Act came into force in December 1990.It limits the extent to which civil liability for breach，or for negligence or other breach of duty，can be avoided by means of contract terms or by warning notices.The main purpose of the legislation is to prevent absolute attempts to exclude liability for death or personal injury and to place limitation on unfair exemption clauses used in the course of a business.

The essential elements of this act are as follows:

a.No contract term or notice is able to exclude or restrict a person from liability for death or personal injury resulting from negligence;

b.For negligence causing damage other than death or personal injury，the exemption clause will only be effective if the term or notice is reasonable having regard to all circumstances;

c.Where a business contracts on its own written standard terms，it cannot exclude or vary its liability for breach of contract unless it can show that the exemption is reasonable;

d.For contracts imposing an indemnity，no person dealing as a consumer can be made to indemnify another in respect of liability incurred by the other's negligence or breach of contract unless the contract term imposing such an indemnity is reasonable.

Chapter 4　Capacity to Contract

Here we are concerned with contractual disabilities imposed upon certain classes of persons by reason of their status.

Ⅰ.Minors

A minor becomes an adult at the first instance of his eighteenth birthday.Minors' contracts are roughly divided into two classes:valid or voidable.

1.Valid Contracts for Necessaries

Section 4 of the Sale of Goods Act states:“Where necessaries are sole and delivered to an infant or minor，or to a person who，by reason of mental incapacity or drunkenness，is incompetent to contract，he must pay a reasonable price therefor.”

Necessaries are defined as“goods suitable to the condition in life of such infant and to his actual requirements at the time of sale and delivery.”But the term includes services as well as goods，and，if a minor is married，necessaries for his family are also included.

The onus of proof is upon the seller，i.e.it is for him to prove that any goods supplied were necessaries.If he proves that the goods are necessaries，the minor will be liable to pay a reasonable price but not the contract price for them.

2.Voidable Contracts

There are some contracts under which a minor will have interest of a continuous nature in a subject-matter，such as land，stock or shares.Such contracts are binding on a minor but they may be repudiated by the minor before he becomes of age(or within a reasonable time thereafter).By doing so，he will escape any future liabilities under the contract，but not those which have already accrued.He cannot recover money paid unless there has been a“total failure of consideration.”

3.Other Contracts

There are contracts for non-necessary goods or contracts for loans which are not binding on the minors unless they ratify them after reaching the age of 18.No fresh consideration is needed on ratification.

4.Age of Majority( Related Provisions) Act

Apart from declaring that the legal capacity of a natural person at 18，it has the following important provisions applicable to the rules of contract:

(1) Guarantees of minors' contracts:any guarantee in relation to an obligation of a minor under a contract shall not for the reason of infancy alone be unenforceable against the guarantor.

(2) When a person makes a contract with a minor and the contract is unenforceable against that minor，that person can apply to the court on just and equitable grounds for an order to return to that person any property acquired by the minor under the contract，or any property representing it.

This creates a new remedy against the minor.It is similar to the equitable remedy of restitution which may arise in the limited circumstances where an minor，by fraudulently misrepresenting his age，obtains non-necessary goods or money.In such a case，equity will compel that minor to restore the actual goods or money so obtained.If the subject-matter is in fact necessary goods，an equitable right of subrogation will then arise and the minor will be made liable to pay a reasonable price for the necessary goods.

However，this section would not apply where the minor had dissipated the property acquired under the contract or its proceeds，e.g.where he had bought a bottle of wine and consumed it，or where he had sole property acquired under the contract for cash and had used the money to pay for a holiday.

Ⅱ.Persons of Unsound Mind

Contracts made by persons of unsound mind are valid unless at the time when the contract was made:

(1) Such person did not know what he was doing; and

(2) The other party was or should have been aware of this.

Therefore，if the party does not know of the patient's disability，the contract is valid.

A person under the influence of drink is considered being in exactly the same position as a person of unsound mind.

However，Section 4 provides that where necessaries are sold to a person of mental incapacity or in a state of drunkenness，he must pay a reasonable price.

Ⅲ.Corporations

Corporations can make any contracts within the power granted to them as from the time of their incorporation or thereafter.

Chapter 5　Vitiating Factors

These are the factors affecting the validity of an otherwise effective contract.They include mistakes，misrepresentation，duress，undue influence and illegality.

Ⅰ.Mistakes

Mistakes under common law mean a misunderstanding about a fact between the parties to a contract.The general rule is that mistake does not affect the validity of a contract.For example，where a buyer is mistaken as to the nature of value of what he buys，this is his misfortune and the court will not rewrite the contract to reflect what the court believes the contract ought to be.In some cases，however，some mistakes operate on the agreement and really undermine it so that there is no true consent.This is called an operative mistake，the effect of which is to render the contract either void at common law or liable to be set aside in equity.

There are some kinds of mistakes which occur when the parties enter into a contract and each may lead to different results.

1.Operative Mistakes

There are three types of operative mistakes which occur，which are mistakes of fact:

(1) Common or identical mistake:where both parties make the same mistake，e.g.A agrees to buy a ring from B which they both think is gold，but is not.

(2) Mutual or non-identical mistake:where the parties misunderstand each other，e.g.A thinks that he has agreed to buy a gold ring，but B thinks that he is agreeing to sell a platinum ring.

(3) Unilateral mistake:where one party alone makes a mistake，of which the other is(or ought to be) aware，e.g.A thinks he is agreeing to buy a gold watch; B knows what A thinks， and knows that the watch is not gold.

In case(1) there is agreement between the parties，but it is based on a false promise.In case(2) and(3) the effect of the mistake is that the agreement never exists.

2.Common or Identical Mistakes

Where the common or identical mistake involves the existence of the subject-matter，the contract is void，for the parties are about to enter into a contract on something that does not exist.

For example，a salvage firm won the contract to raise an oil tanker from a reef off Papua New Guinea.The salvage firm was unable to find the tanker，despite following explicit instructions given by the Common wealth Disposal Commission which had advertised for tenders.Later evidence revealed that no tanker had ever gone down in the area.The salvage firm sued to recover the money it would have earned under the contract and for other losses.The Commission claimed there had been a common mistake because both parties believed the tanker was in the area.The High Court held that the advertisement calling for tenders implied that the tanker did，in fact，exist and that the salvage firm had submitted a tender based on that representation.There was no common mistake and the Commission was bound to meet its obligations.

A common or identical mistake regarding any assumption that is fundamental to the contract will render it void.It can be a fundamental misapprehension as to a state of affaires，or facts forming the basis of the contract.For example，the contract will be void if a dead man's life is insured or unmarried persons make a separation agreement.The mistake must relate to the fundamental nature of the subject matter.Simple mistakes as to the value or quality of the subject matter，even though common to both parties，generally will not render the contract void.

3.Mutual or Non-identical Mistakes

When A and B are both mistaken as to a fundamental fact concerning a contract but each party has made a different mistake，the court must decide if:

(1) There is a contract in the sense intended by A(e.g.a contract for the sale of a ring)，or

(2) There is a contract in the sense intended by B，or

(3) There is a no true agreement at all and the contract is void for mistake.

This occurs when the parties to an apparent contract misunderstanding each other regarding an essential fact.A typical instance is where each party is mistaken about the other's intension.If mutual mistake is proved，then there is no agreement and the apparent contract is void ab initio，as the following case illustrates.Wichelhaus agreed to purchase cotton which was to arrive from Bombay.He presumed that the shipment would be on the ship Peerless，which was to leave Bombay in October.The supplier of the cotton Raffles presumed the direction meant to ship the goods on the Peerless(another ship of the same name) which was to leave Bombay in December.

The English Court of Appeal held that since Raffles and Wichelhaus intended to contract with regard to different ships，their minds had never met，and therefore no contract could be formed.The contract was void.In this case，each party bears their own loss if there is loss incurred.

4.Unilateral Mistakes

This arises where one of the parties is mistaken as to some fundamental fact concerning the contract，and the other party knew，or ought to have known of this mistake.

The rule is that the contract is void if the mistake affects the nature of the offer(and so relates to the“fundamental character of the agreement”) ; but not if it affects something less，such as the quality of goods.

(1) Once an offer has been accepted it cannot be withdrawn merely because the offeror made a mistake，provided the offeree was not aware of that mistake.If the offeree knows that the offeror is mistaken，the contract may be void for unilateral mistake.

(2) Unilateral mistakes arise most frequently where one party is mistaken as to the identity of the other.In such a case the contract will be void if he can prove that:

(a) He had no intention to contract with that other party，but with someone else;

(b) The other party was aware of this;

(c) At the time of negotiating the agreement，he regarded the identity of the other party to the contract as of crucial importance; and

(d) He took reasonable steps to verify the identity of that party.


UNITED STATES v.METRO NOVELTY MFC.CO.


125 F.Supp.713(S.D.N.Y.1954)

Cross the motions are presented for summary judgment.Plaintiff seeks to recover $ 12,000 damages from defendant for its failure to carry out a $ 6,000 bid for uniform ornaments.Defendant claims a mistake in the computation of the bid.Plaintiff admits that the error was so gross that it was placed on notice.It further admits that the only consequence of defendant's failure to perform was the acceptance of the second lowest bid and that there was no damage to the government from the delay in execution which resulted from defendant's participation in the biding.Plaintiff's purchasing agent sought to avoid the force of Kemp v.United States，D.C.Md.1941，38 F.Supp.568［holding that a seller was not bound to perform his contract where the defendant must have known that his bid was mistaken］，by telephoning the defendant and asking for a“verification”of the bid and by having it“confirmed”by telephone and letter from defendant's president.Plaintiff，however，did not put defendant on notice of the mistake which it surmised.Reaffirmation of the bid under these circumstances does not bar the defense of rescission.Defendant's motion for summary judgment is granted.

It is sometimes said that relief for unilateral mistake will not be granted unless the parties“can be placed in status quo in the equity sense，i.e.rescission must not result in prejudice to the other party expect for the loss of his bargain.”［James T.Taylor＆Son，Inc.Arlington Independent School District，60 Tex.617，335 S.W.2d 371(1960).］Taken literally，this would preclude relief when there has been any reliance by the non-mistaken party.Such a rule would be unnecessary to serve the purposes intended，and expressions like that in James T.Taylor should be read to mean that relief will not be granted unless the other party has either not relied or cannot be restored to his precontractual position by the award of reliance damages.

5.Documents Mistakenly Signed

Generally a person who signs a contract is bound by it，even if he has not read it.But there is an exception that he could plead non est factum:it is not my deed，e.g.a deed releasing all claims was read to an illiterate woman and she executed it on being told that it concerned arrears of rent.Held:the deed was null and void.

The defence of non est factum operates to avoid the contract and is open to a person who has signed a document by mistake.The mistake must be“radical”or“fundamental”，specifying the kind of document it was，not merely its exact contents.The party relying on this defense must prove that he made the mistake notwithstanding that reasonable care had been taken.

A plea of non est factum is likely to succeed by a particularly vulnerable person in special circumstances，or it will be successful if:

(1) The person signs a contractual document in the mistaken belief that it is a totally different document;

(2) He was not negligent when he signed;

(3) His signature was procured by a fraudulent act.

Ⅱ.Misrepresentation

A misrepresentation is an untrue statement of fact，made by one contracting party to the other，which statement was intended to，and did，induce the other party to enter into the contract.

1.The Meaning of Representation and Inducement

A representation is a statement made by a party to another to induce him to enter a contract.It must be a positive statement of some existing facts or past events，and so the following are excluded:

(1) statements of law;

(2) Promises as to future behavior or conduct;

(3) Statements of intention-unless it can be proved as a matter of fact that there was no such intention;

(4) statements of opinion-unless it can be proved as a matter of fact that the speaker does not have any such opinion;

(5) Mere“puffing”，as for example，any statement used in advertising;

(6) Silence does not normally amount to representation，except in the following cases:

a.Where it distorts a positive representation-a half-truth may have the same effect as a lie;

b.Where a statement，true when it is made，subsequently becomes false before the conclusion of the contract;

c.As regards contracts where statute requires disclosure;

d.As regards contracts of the utmost good faith，such as contracts of insurance and family settlements where full and frank disclosure must be made;

e.In cases of concealed fraud.

2.Inducement(Misrepresentation)

The representation must be material，i.e.it must lead to the plaintiff's entering into the contract and also that be relied on.There will be no inducement if:

(1) The plaintiff did not know that there had been a misrepresentation;

(2) The plaintiff would have made the contract relying on his judgment despite the representation;

(3) The plaintiff knew the statement was false.

3.Types of Actionable Misrepresentation

(1) Fraudulent Misrepresentation

Fraud is a serious charge which must be clearly and distinctly proved.A party who has been deceived by a fraudulent misrepresentation has the following remedies open to him.He may:

a.Bring an action in tort for damages for deceit or under the Misrepresentation Act for damages for fraudulent misrepresentation;

b.Bring an action for rescission with or without a claim for damages;

c.Repudiate the contract and refuse further performance;

d.Affirm the contract;

e.Prosecute，or notify the police of an apparent crime(obtaining property or pecuniary advantage by deception under the Theft Act).

The party which was deceived may treat the contract as voidable.He may choose to affirm the contract or not.In effect，it is up to him to seek any of the above remedies or to treat the contract as binding by affirming it.If he is being sued，he may plead fraud as a defense and counterclaim for damages.

(2) Innocent or Negligent Misrepresentation

In the past，all misrepresentation which were not fraudulent was described as“innocent.”Now，innocent misrepresentation is further divided into innocent statements made negligently or wholly innocent statements.

In modern law，a misrepresentation is negligent if it is made carelessly and in breach of a duty owed by the representor to the representee to take reasonable care that the representation is accurate.Where the representor can prove that he made the statement with reasonable grounds to believe that it was true，the statement so made，if it turns out to be untrue，is innocent misrepresentation.

The remedies for innocent or negligent misrepresentation are:

a.Damages;

b.Rescission either by the innocent party canceling the contract himself or by the court;

c.Refusal of further performance，and if sued，asserting the other side's misrepresentation as a defense;

d.Affirmation of the contract.

4.The Limitation of Right to Rescission

The right to set a contract aside for misrepresentation will be lost where:

(1) The injured party has affirmed the contract，fully aware of his rights;

(2) Restitutio in integrum (restoration in full) has become impossible;

(3) An innocent third party has acquired for value an interest in the subject-matter.It should be noted that it is vital to avoid a contract induced by fraud as soon as possible since misrepresentation at most makes a contract voidable(and not void) ; if the rogue sells the goods to a third party before avoidance，he passes a good title and the original owner will have to assume the loss.If the rogue“sells”after avoidance he cannot pass title，thus it is the third party to whom he has“sold”who must bear the loss;

(4) If The plaintiff delays unreasonably in seeking rescission，the court may refuse to grant to him the equitable remedy of rescission which is discretionary in nature.

5.Contract of Uberrimae Fidei
 (of the Utmost Good Faith)

Although disclosure is not a general requirement，in some exceptional cases the law imposes a special duty to act with the utmost good faith，i.e.to disclose all material information.

So，failure to disclose renders the contract voidable at the option of a party，for example:

(1) Contract of insurance.

(2) Contract of family arrangement，for the settlement of family property，etc.

(3) Company prospectus.

Ⅲ.Duress

Duress is wrongful coercion that induces a person to enter or modify a contract.There are three categories:

1.Duress to a Person

It refers to the actual or threatened violence to，or the actual or threatened unlawful imprisonment of，a person or a near relative of that person，which pressures them into entering into a contract.

2.Duress to Goods

Where persons have been pressured into entering a contract because of wrongful threats to seize or damage or destroy their goods of property，the contract is voidable on the grounds of duress to goods.

Duress(i.e.compulsion) at common law makes a contract voidable，not void.At one time，the common law concept was limited to physical violence(or threats of immediate physical violence) to the person.As his consent was not freely given，such contracts are voidable at a party's option.This view was rejected and suggested that it is not only duress to person，which will invalidate a contract，but it is now a plea of“compulsion or coercion”that would also be available in other circumstances.This view was accepted in later cases，so that the question is no longer what was threatened，but whether the effect of the threat was to bring about a“coercion of the will，which vitiates consent.”

3.Economic Duress

Economic duress is a vitiating factor under the common law，which derives from commercial or financial pressure.This is therefore an abuse of a dominant bargaining position to the extent that the will of the weaker party is not freely exercised.To be capable of giving rise to such duress，the threat must be illegitimate either because:

(1) What is threatened is a legal wrong;

(2) The threat itself is wrongful; or

(3) It is contrary to public policy.

Whether the threat actually gives rise to duress must then be considered by reference to its coercive effect in each case.In determining whether there has been such coercion，the court will consider the following:

(1) Whether the person alleged to have been coerced did or did not protest;

(2) Whether at the time he was allegedly coerced into making the contract，he did or did not have an alternative course open to him，such as an adequate legal remedy;

(3) Whether he had received independent advice;

(4) Whether after entering into the contract，he took steps to avoid it.

Ⅳ.Undue Influence

Undue influence occurs where a person uses a position of influence to persuade someone to enter a contract that provides the stronger person with a direct or indirect benefit.It developed from Aallcard v Skinner (1887)，where the plaintiff made a generous gift of property to a mother superior.Five years later after she left the convent，she claimed the property.Held，the gift was made under pressure，which should be able to be recovered by her but，because of her delay and carelessness，chould not be recovered.

The purpose of the doctrine of undue influence is to protect the old，the timid，and the physically or mentally weak from those who gain their confidence and attempt to take advantage of them.

1.Two Types of Undue Influence

(1) Actual

A party who claims relief on the ground of actual influence must show that such influence existed and had been exercised，and that the transaction resulted from that influence.There is no further requirement in cases of this kind that the transaction must be shown to be manifest disadvantage to the party seeking to set it aside.

(2) Presumed

In some situations，where there is fiduciary relationship between the parties，undue influence is presumed by the court which will rule that there was no genuine consent; such influence will prevail unless rebutted by the party benefiting from the transactions by proving the plaintiff understood the contract and entered into it voluntarily.

Currently，the presumption arises in relationships of the following categories:

a.Parent and child;

b.Trustee and beneficiary;

c.Solicitor and client;

d.Doctor and patient;

e.Guardian and ward;

f.Religious adviser and devotee

Thus，in these situations，there is no need to show that undue influence existed and had been exercised.

2.Effect on the Contract

A contract induced by undue influence is voidable，and confers a right to rescission.

If no legally recognized special relationship exists，there is no presumption of undue influence.The plaintiff must satisfy the onus of proof by showing，on the balance of probabilities，that he or she was dominated by the defendant and did not understand the contract.Proof that the defendant did not encourage the plaintiff to obtain independent legal or financial advice would help the plaintiff's case.

The mere existence of a close or dependent relationship between the parties that results in economic advantage to one of them is not sufficient for undue influence.It must also appear that the weaker person entered into the contract because he was subject to unfair methods of persuasion.In determining this，a court will look at all of the surrounding facts and circumstances，e.g.:

(1) Was the person isolated and rushed into the contract or did he have access to outsiders for advice and time to consider his alternatives?

(2) Was the contract discussed and consummated at an unusual time or in an unusual place?

(3) Was the contract a reasonably fair one that a person might have entered voluntarily? or

(4) Was it so lopsided and unfair that one could infer that piaintiff probably would not have entered it unless he had been unduly influenced by the other party?

The answer to these and similar questions help determine whether the line between permissible and impermissible persuasion has been crossed.

3.Inequality of Bargaining Power

This may also be regarded as undue influence.In this regard，law gives relief to one who，without independent advice，enters into a contract on unfair terms or transfers property for a consideration which is mostly inadequate，where his bargaining power is grievously impaired by his own ignorance or infirmity，coupled with undue influence or pressures brought on him by or for the benefit of the other.

In Unconscionable Contract Act，a contract may be voidable on the ground of unconscionable conduct.The plaintiff who enters into a contract must prove that:

(1) Their“disability”made them the weaker party in contract negotiations;

(2) The stronger party took unfair advantage of this disability; and

(3) This prevented them from making an independent decision about the contract.

The courts have interpreted disability to mean a marked disadvantage and have recognized a wide range of situations，including illiteracy，limited education，illness，poverty，age-related problems and lack of access to legal advice.

Ⅴ.Illegal Contracts

Illegal contract does not merely imply criminal activity; it also means that neither party can get the assistance of the courts to enforce a contract which is，in the courts' view，injurious in some way to society.Such illegal contracts can be mainly divided into two classes:

1.Illegal Contracts Strictly So Called

(1) Illegal contracts are those which:

a.involve commission of a crime，a tort or a fraud on a third party;

b.are sexually immoral;

c.are prejudicial to the public safety，such as contracts with alien enemies in wartime;

d.are prejudicial to the administration of justice，such as agreements to obstruct criminal prosecutions;

e.tend to promote corruption in public life;

f.are designed to defraud the revenue;

g.are prohibited by statute.For instance the Banking Act provides that only a bank can carry on banking business;

h.tend to defraud or deceive a third party.

(2) Such contracts may be either:

a.Illegal as formed，i.e.agreements which cannot be lawfully performed，such as an agreement to rob a bank; or

b.Illegal as performed，i.e.where a contract is innocent in origin and intention，but one party performs his side of the agreement in an illegal manner.

(3) The effect of contracts illegal as formed

The contract is void，and neither party has any claim under it:ex turpi causa non oritur actio(no disgraceful matter can ground an action).

(4) The effect of contracts illegal as performed

The guilty party cannot sue in respect of the contract.But the position of the innocent party is a strong one.He can:

a.Sue on a quantum meruit(as much as he has earned) for work done or quantum valebant (as much as they were worth) for goods supplied;

b.Sue on a separate promise，if any promise has ever been made，that the work would be performed legally;

c.Recover money paid or property transferred;

d.Recover damages for breach of contract.

2.Illegal Contracts Traditionally So Called

Examples of such contracts are:

(1) Agreements to oust the jurisdiction of the courts.

(2) Agreements in restraint of trade.

The question whether a restraint is valid must be determined by reference to the circumstances in existence when the contract was made.Restraints may take many forms，but the following are the main categories:

a.Contracts of employment may have terms to provide that the employee may not compete with his present employer either by setting up in business on his own or by working for a rival business after leaving his present employment.It is a general view that such restraint will be upheld if it is reasonable in its limits of time and space and that the public interest as a whole should not suffer from the particular restraint.

b.Upon a sale of a business，the purchaser will normally impose terms on the vendor whereby the vendor promises that he will not carry on rival business in competition with the purchaser in future after the sale of business;

c.Retailers sometimes make“solus”agreement whereby a trader agrees to restrict his orders of goods to only one supplier or to sell only that supplier's brand of goods.

The test of validity of a covenant is whether it is wider than reasonably necessary to protect the plaintiff's goodwill.Both the interests of the parties and the public interest must be considered，but the public interest，being the foundation of the doctrine，is more important.The nature of the restraint，its geographical area，the duration for which it is to operate，and all other relevant factors must be no more than necessary to protect the interest in question.

The party who seeks to enforce the term has the responsibility of showing that it is reasonable.Any attempt to impose restraints by indirect means will be subject to the same test.

(3) The effect of illegal contracts traditionally so called

Such contracts are not wholly void.They are void only when they are contrary to public policy.Money paid and property transferred is recoverable.And the doctrine of severance applies，i.e.lawful promises，if they can be severed from the unlawful part，will have to be carried out.

Chapter 6　Problems Involving Persons Other than the Parties to the Original Contract

In some cases，two parties may form a contract for the benefit of a third party.For example，suppose B promises to deliver merchandise to A.In exchange，A promises B to pay $ 100 to C.In this situation，C is an intended third-party beneficiary of the A-B agreement.

Ⅰ.Intended Beneficiaries

Only those beneficiaries deemed“intended beneficiaries”are entitled to sue to enforce an agreement between two other parties.In the above example，if C was an intended beneficiary she would likely be able to sue upon the A-B contract.Before a court will find that a party is an “intended beneficiary，”it must find that:

(1) Giving that party the right to sue would effectuate the intentions promises of the parties; and

(2) The performance of the promise will satisfy an obligation of the promisor to pay money to the beneficiary，or

(3) The circumstances indicate that the promise intended to give the beneficiary the benefit of the promised performance.

Ⅱ.Incidental Beneficiaries

If the beneficiary is merely an“incidental beneficiary”of a contract，he will not be allowed to sue.For example，suppose A contracts with B，a car dealer，to purchase a Ford Mustang.While the Ford Motor Company obviously would benefit from this transaction，it would only be an incidental beneficiary and could not sue A if he failed to perform.

When deciding whether a beneficiary is an intended or incidental beneficiary，courts will usually look at whether the promise intended that the third party have the benefit of the contract.In other words，courts will try to determine to whom the performance was to run.If it was to run directly to the promise，the third party is normally an unprotected incidental beneficiary. If the performance is to run directly to the third party，however，it is likely an intended beneficiary.

Ⅲ.Impairment or Extinguishment Of Third-Party Rights by Contract Modification or Mutual Rescission

After rights have been created in a third-party beneficiary，the original parties' ability to modify or discharge the contract ends when the beneficiary—before having notice of the modification or discharge—takes the following actions:(i) materially changes his position in justifiable reliance upon the promise; or(ii) brings suit on the promise; or(iii) manifests assent to it at the request of either party.

Ⅴ.Enforcement by the Promisee

If the promisor breaches the contract，most courts allow the promisee to file suit against the promisor for the benefit of an intended third-party beneficiary.Thus，a third-party beneficiary contract can be enforced by the promisee or by the intended third-party beneficiary.

Chapter 7　Discharge

Once it is determined that a party is under an immediate duty to perform，the duty to perform must be discharged.A contract may be discharged in one of the following ways:

Ⅰ.By Performance

The most obvious way to discharge a contractual duty is，of course，by full and complete performance.

Ⅱ.By Tender of Performance

Good faith tender of performance made in accordance with contractual terms will also discharge contractual duties.Note that the tendering party must possess the present ability to perform; a mere promise of performance will not suffice.

Ⅲ.By Frustration(Impossibility or Impracticability of Performance)

The legal basis of the doctrine of frustration rest in the disappearance of a foundation that the parties assumed to be at the basis of their contract，the disappearance of the foundation renders performance impossible.

(1) A contract is said to be frustrated when:

a.There is an intervening(or“supervening”) event;

b.It is entirely beyond the contemplation of the parties when the contract was made;

c.It causes fundamental change in circumstances that affects the root of the agreement;

d.It is not self-induced.

There are different opinions as to the reason for the doctrine.The best view is that the new event has caused a“change in obligation”and that it would be unfair to impose the new obligation on the party affected.

(2) Examples of frustrating events are:

a.Where the whole basis of the contract is the continued existence of a specific thing which is destroyed;

b.Where the whole basis of the contract is the occurrence of an event which does not occur，but the contract would not be frustrated if some other purposes of the contract were or could still be performed;

c.The death or illness of a party to a contract for personal services;

d.Government prohibition(provided that the period of prohibition is sufficiently long) ;

e.The passing of a statute making performance of the contract illegal.

(3) Effects of frustration

The effect of frustration is to discharge the contract from the moment of the frustrating event，not to make it void from the start.At common law，the loss is counted when the contract starts to fail，except that money paid was recoverable if there was a total failure of consideration.

Ⅳ.By Operation of Law

The law provides for automatic discharge in the following circumstances:

(1) Where a contract is formed for a specific period，it is discharged at the expiry of that time.

(2) Where a simple contract is subsequently incorporated into a deed，the former is discharged by merger.

(3) A written contract or deed is discharged by a material alteration in its terms.

(4) Bankruptcy or death or mental incapacity of a party discharges a contract for personal services.

Ⅴ.By Occurrence of Condition Subsequent

The occurrence of a condition subsequent will serve to discharge contractual duties.

Ⅵ.By Illegality

If the subject matter of the contract has become illegal due to subsequently enacted law or other governmental act，performance will be discharged.This is often referred to as“supervening illegality.”

Ⅶ.By Rescission

Rescission will serve to discharge contractual duties.This rescission may be either mutual or unilateral.

(1) Mutual rescission:The contract may be discharged by an express agreement between the parties to rescind.The agreement to rescind is itself a binding contract supported by consideration，namely，the giving up by each party of his right to counter-performance from the other.The reasons for entering into such an agreement are immaterial absent duress or fraud.

(2) Unilateral rescission:unilateral rescission results where one of the parties to the contract desires to rescind it but the other party desires that the contract be performed according to its terms.For unilateral rescission to be granted，the party desiring rescission must have adequate legal grounds.Most common among these are mistake，misrepresentation，duress，and failure of consideration.Where the non-assenting party refuses to voluntarily grant rescission，the other party may file an action in equity to obtain it.

Ⅷ.By Novation

A novation occurs where a new contract substitutes a new party to receive benefits and assume duties that had originally belonged to one of the original parties under the terms of the old contract.A novation will serve to discharge the old contract.The elements for a valid novation are as follows:

(1) A previons valid contract;

(2) An agreement among all parties，including the new party(or parties) to the new contract;

(3) The immediate extinguishment of contractual duties as between the original contracting parties; and

(4) A valid and enforceable new contract.

Ⅸ.By Cancellation

The destruction or surrender of a written contract will not usually by itself discharge the contract.If，however，the parties manifest their intent to have these acts serves as a discharge，it will usually have this effect if consideration or one of its alternatives is present.

Ⅹ.By Release

A release and/or contract not to sue will serve to discharge contractual duties.The release or contract not to sue usually must be in writing and supported by new consideration or promissory estoppel elements.

Ⅺ.By Substituted Contract

A contract may be discharged by a substituted contract.This occurs where the parties to a contract enter into a second contract that immediately revokes the first contract.

Ⅻ.By Accord and Satisfaction

(1) Accord:an accord is an agreement in which one party to an existing contract agrees to accept，in lieu of the performance that she is supposed to receive from the other party to the existing contract，some other different performance.

(2) Satisfaction:satisfaction is the performance of the accord agreement.Its effect is to discharge not only the original contract but the accord contract as well.

ⅩⅢ.By Account Stated

An account stated is a contract between parties whereby they agree to an amount as a final balance due from one to the other.This final balance encompasses a number of transactions between the parties and serves to merge all of these transactions by discharging all claims owed thereon.In other words，all rights as to the individual，original transactions are discharged and the new agreement is enforceable.It is necessary，in order for the agreement to qualify as an account stated that the parties have had more than one prior transaction between them.

ⅩⅣ.By Lapse

Where the duty of each party is a condition concurrent to the other's duty，it is possible that on the day set for performance，neither party is in breach and their contractual obligations lapse.

ⅩⅤ.Effect of Running of Statute of Limitations

Where the statute of limitations on an action has run，it is generally held that an action for breach of contract is barred.Note，however，that only judicial remedies are barred; the running of the statute does not discharge the duties.

Chapter 8　Breach of Contract

I.Breach of Contract

A breach of contract is committed when a party without lawful excuse fails or refuses to perform what is due from him under the contract，or performs defectively or incapacitates himself from performing.That is，breach of contract may occur by a party's:

(1) Express repudiation;

(2) Disabling himself from performing;

(3) Failure to perform by the due time.

In the first two cases，the breach may occur before the time due for performance.It is then known as“anticipatory breach.”

Ⅱ.Excuses for Non-performance

Where the contract has been frustrated there is no liability for breach of contract because both parties have been provided with a“lawful excuse”for their non-performance.

1.Impossible of Performance

Impossibility would excuse nonperformance in cases involving:

(1) The death of one of the parties;

(2) The destruction of the specific subject matter of the contract;

(3) When performance of the contract has been rendered illegal or made impossible due to the fault of the other party.

2.Supervening Illegality

A contract becomes impossible to perform and the parties excused when performance becomes illegal.For instance，suppose that a company is under contract to ship computers to Iraq.After Iraq's invasion of Kuwait，the U.S.government declared that conducting business with Iraq or shipping goods there was illegal.Since the contract has been rendered illegal，performance is discharged.

3.Frustration of Purpose

In a leading English case，Knell v.Henry(1903)，a party leased a room overlooking the coronation route of the king.When the king took ill and the coronation was canceled，the court ruled that the party was excused from paying rent on the room，because the coronation was essential to the purposes of the contract.Although it had been possible to perform the party would have realized no value in doing so.

4.Commercial Impracticability

Courts hesitate to excuse parties from contracts.Accordingly，the non-breaching party will be excused only if performance would result in extreme hardship，difficulty，or unreasonable expense as a result of an unforeseen event.

The courts have experienced some difficulty in determining what a“hardship”is and how much additional cost is“unreasonable.”If the cost of performing the contract becomes so excessive that performance is rendered unrealistic and senseless，and threatens the viability of the business itself，performance may be excused.

Ⅲ.Force Majeure Clauses

A Force Majeure clause in a contract is an exculpatory clause; it excuses a party from failing to perform on the occurrence of an event specified in the clause itself-a force majeure.

Courts do not like to release parties to a contract on the basis of an excuse.Under the rule of commercial impracticability，a party will not be excused if the risk was foreseeable，because the party is assumed to have provided for that eventuality in the contract itself.As a result，lawyers frequently advise their clients to incorporate a force majeure clause into a contract.

In drafting force majeure clauses，attention should not be paid not to standard contingencies such as those listed，but also to the special nature of the contract and the type of business involved.A model of comprehensiveness is better recommended because this form leaves the least outs in the contract.

Chapter 9　Remedies for Breach of Contract

Both law and equity provide remedies for breach of contract.The law remedies include damages，action for an agreed sum，and a claim for quantum meruit.Equitable remedies comprise specific performance and injunction，which are awarded at the court's discretion.

Ⅰ.Damages and General Principle of Remedies

In breach of contract cases，the usual remedy granted by common law courts to both buyers and sellers is the legal remedy of money damages.Article 74 of the CISG provides:“Damages for breach of contract by one party consist of a sum equal to the loss，including loss of profit，suffered by the other party as a consequence of the breach.Such damages may not exceed the loss which the party in breach foresaw or ought to have foreseen at the time of the conclusion of the contract，in the light of the facts and matters of which he then knew or ought to have known，as a possible consequence of the breach of contract.”

The claim for damages involves a consideration of two questions:

1.Damages

For what type of damages or loss should the plaintiff be entitled to receive compensation? (Remoteness of Damage)

Remoteness of damage in contract is governed by the rule in Hadley v.Baxendale 1854，that damages are recoverable for loss which either:

(1) Arises naturally，i.e.the usual course from the breach of contract; or

(2) Was within the parties' contemplation at the time of the contract as the probable result of breach.

These principles were reformulated in later cases and it was held that normal business profits would be recoverable but not exceptional profits as the loss was“reasonably foreseeable as liable to result from the breach.”The word“foreseeability”to test remoteness in contract refers to a higher degree of probability than in tort.

2.The Doctrines of Compensation(Measure of Damages)

In respect of each type of damage or loss recoverable in law，how much should the plaintiff be entitled to receive? (Quantum of Damages)

The general rule is that the plaintiff is entitled to recover his actual loss so that he is placed in the same position as if the contract had been performed.

Section 52 and 53 of the Sale of Goods Act provide a formula whereby an action for damages for non-acceptance of goods by the buyer or for non-delivery of goods by the seller can be measured.They provide that where there is an available market，the measure of damages is the difference between the contract price and the market price on the date fixed for acceptance of delivery or，if no date was fixed，at the time of refusal to accept or to deliver.

In practice，for breach of contract，the innocent party can claim compensation on one of a number of different grounds.

(1) The expectation interest，which is not based on the injured party's hopes at the time of making the contract，but on the actual value that the contract would have had to the injured party had it been performed.

(2) The reliance interest，which means that the claimant has acted to his detriment in entering into the contract when the defendant's promised to perform his contractual obligations.The aim is to put the claimant in as good a position as he was in before the defendant's promise was made，i.e.when the contract hadn't been concluded.

(3) The restitution interest.A claimant who claims the protection of his restitution interest does not wish to be compensated for the loss which he has suffered; rather，he wishes to deprive the defendant of a gain which he has made at the claimant's expense.

3.Mitigation( Limitation) of Damages

The plaintiff has the obligation to do what he reasonably can to minimize or mitigate the damage caused; damage attributable to his failure to do so is not recoverable.

4.Liquidated Damages and Penalties

Damages for breach of contract are intended to compensate the plaintiff，not to punish the defendant.Where the amount of compensation claimed is left to be assessed by the court; they are called“unliquidated damages.”

Where the parties have agreed in advance on a sum to be payable in the event of a breach，the sum would only be recoverable if it is found by the court to be a genuine pre-estimate of damages(“liquidated damages”) but not if it was imposed with the intention to penalize or threaten.Rules have been laid down in some cases to distinguish the two:

a.The sum is a penalty if it is extravagant;

b.It is a penalty if it is the payment of a larger sum for failure to pay a smaller sum;

c.Subject to the above，it is likely to be liquidated damages if there is only one event of which the sum is payable;

d.It is a penalty if the same sum is payable upon trifling as upon serious events.

Clearly，a penalty clause is invalid and unenforceable.Where a liquidated damages clause is characterized as a penalty，the claimant is entitled to sue for damages and have them quantified by a court，and the measure of damages will be the actual loss proved.

A simple form of a liquidated damages clause is:“In the event that delivery of the goods is delayed，the supplier shall pay the customer the sum of $ 100.00 each day until the day of delivery to a maximum of $ 1,000.00.”

Ⅱ.Anticipatory Breach in Common Law and Its Remedies

Breach of contract that occurs in eithes of two cases，i.e.by a party's express repudiation，or disabling himself from performing before the time due for performance，It is known as“anticipatory breach.”Under these circumstances，the innocent party can seek a remedy immediately，rather than waiting till the time due for performance.

Repudiation by one party allows the innocent party:

(1) To sue at once，or

(2) To treat the contract as still continuing and to wait until the time for performance arrives.

In the later case，the contract continues in existence; the party in default may take advantage of any circumstances or events which may subsequently release him from liability under the contract.

Ⅲ.Specific Performance

Specific performance is an order by a court and constitutes an express instruction to a party to a contract to perform the actual obligation which he undertook under its terms.

In a proper case，the court will insist on the parties carrying out their agreement.A party may be forced to perform his side of the contract where damages would be an inadequate remedy.This applies especially to contracts connected with land.

Because the remedy is an equitable one，it is discretionary and unlike common law remedies which can be obtained as of right.Thus the court will apply the equitable maxims of“he who seeks equity must do equity”and“he who comes to equity must come with clean hands.”

Specific performance will not normally be granted where:

(1) Damages would be an adequate remedy;

(2) Constant supervision is required to make sure that the defendant complies with the decree;

(3) It is not available to either party，e.g.specific performance will not apply to a minor;

(4) There is a contract for personal services，or

(5) There is a contract to lend money，however，the remedy is available in appropriate circumstances to enforce a payment of money.


The Duty to Perform in Good Faith Under the UCC and the Restatement


UCC§1-203 provide that“every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement.”This concept permeates the entire UCC.Thus，according to Summers，“good faith”in General Contract Law and the States Provisions of the U-niform Commercial Code，54 Va.L.Rev.195，21，219 n.91(1968)，thirteen provisions in Article 2 explicitly use the term“good faith”，and nineteen more have comments which use the term.For example，UCC§2-311(1) provide that“An agreement for sale which is otherwise sufficiently definite…to be a contract is not made invalid by the fact that it leaves particulars of performance to be specified by one of the parties.Any such specification must be made in good faith and within limits set by commercial reasonableness.”Similarly，UCC§2－305 provides that“a price to be fixed by the seller or by the buyer means a price for him to fix in good faith.”

Exactly what constitutes good faith within the meaning of given UCC provision is not always so clear.In Article 1(“General Provisions”)，UCC§1－201(19) defines“good faith”to mean“honesty in fact in the conduct or transaction concerned.”However，In Article 2(Sales)，§2－103(1) (b) provides that“unless the context otherwise requires...‘good faith’in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade”(Emphasis added).In some cases，the meaning may be made more specific by the Official Comment.Thus Comment 3 to§2－305，supra，states that“in the normal case a‘posted price’or a future seller's or buyer's given price，‘price in effect’，‘market price’，or the like satisfies the good faith requirement.”

In accord with UCC§1－203，the Restatement of contracts has added a new provision，§205:“Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.”The comments to§205 state:

a.Meanings of“good faith.”The phrase“good faith”is used in a variety of contexts，and its meaning varies somewhat with the context.Good faith performance or enforcement of a contract emphasizes faithfulness to an agreed common purpose and consistency with the justified expectations of the other party; it excludes a variety of types of conduct characterized as involving “bad faith”because they violate community standards of decency，fairness or reasonableness.The appreciate remedy for a breach of the duty of good faith also varies with the circumstances.

b.Good faith performance.Subterfuges and evasions violate the obligation of good faith in performance even though the actor believes his conduct to be justified.But the obligation goes further:bad faith may be overt or may consist of inaction，and fair dealing may require more than honesty.A complete catalogue of types of bad faith is impossible，but the following types are among those which have been recognized in judicial decision:evasion of the spirit of the bargain，lack of diligence and slacking off，willful rendering of imperfect performance，abuse of a power to specify terms，and interference with or failure to cooperate in the other party's performance.

Ⅳ.Injunction

An injunction is an order restraining a person from doing some act.This remedy will be granted to enforce a negative stipulation in a contract where damages would not be an adequate remedy.Like specific performance，it is an equitable and discretionary remedy.It can be applied to cases where there is no actual negative stipulation but where one may be inferred.

In suitable cases an injunction may be used as an indirect means of enforcing a contract for personal services，but here a clear negative stipulation is required.

Types of injunctions may be:

(1) Interlocutory—granted before the hearing of the action; the plaintiff would be responsible for any damages incurred by the defendant if in the subsequent action the plaintiff does not succeed.

(2) Perpetual—granted after a trial and when the point at issue has been finally determined.

(3) Prohibitory—stops a certain positive act from being performed.

(4) Mandatory—a certain positive act shall be performed.

A Mareva injunction is an order of the court restraining the defendant，pending trial，from dissipating or disposing of his assets in or outside the jurisdiction of the court before the judgment of the action.

The injunction may be granted if it appears likely that the plaintiff will succeed in the action and there are reasons to believe that the defendant may deal with his assets in such a way which will be untraceable or not recoverable，will not be untraceable when judgment is given against him.

Chapter 10　Dispute Settlement

Ⅰ.Settlement of Disputes Through Municipal Courts

1.Choice of Forum Clause

During the initial drafting of the contract，the parties should decide which court shall have jurisdiction，and then specify that court in a Forum Selection Clause.That clause should both specify the court which has jurisdiction and state that that court has exclusive jurisdiction to preclude other courts from hearing the case.

2.Choice of Law Clauses

Generally，in common law and civil law jurisdictions，parties may choose the law which they wish to govern their contract relationship，as long as the law chosen is that of a place which has a substantial relationship to the parties and to the international business transaction，and is not contrary to a strong public policy of the place where suit is brought.

Ⅱ.Alternative Dispute Resolution

It is known to all that litigation as a means of settling disputes presents a number of problems at the international level.Consequently，many parties are turning to other ways of resolving problems，named，negotiation，mediation，mini-trial，etc，which are known collectively as alternative dispute resolution(ADR).

Ⅲ.Commercial Arbitration

In international business practices most disputes are resolved by arbitration if the parties fail to reach an agreement.Arbitration in contrast with litigation has a number of special advantages.

Arbitration Agreement and Arbitration Clauses

The agreement to arbitrate is the foundation stone of international commercial arbitration，which serves to evidence the consent of the parties to submit to arbitration.

There are two basic types of arbitration agreements:

(1) The first and more common is to submit future disputes to arbitration.

(2) To submit existing disputes to arbitration.

New Words & Expressions

1.nominalized　使转变为名词

2.inducement　诱因;诱导

3.abstain　抑制;弃权

4.solemnity　庄严

5.destitute　使丧失

6.perpetrator　做坏事者;犯罪者

7.usage　惯例

8.revocation　撤销;撤回

9.contingency　意外事故;偶发事件

10.dispatch　发出

11.telex　电传

12.facsimile　传真

13.detriment　损害;伤害

14.forbearance　忍耐;克制;不作为

15.undertaking　承诺

16.accrue　发生;产生

17.charter　包租;租用

18.vessel　船舶

19.lumber　木材

20.freight　运费

21.furnish　提供

22.aver　提出

23.appellee　被上诉人

24.demurrer　异议;抗辩

25.rescind　废除

26.repudiate　拒不履行

27.reputable　值得尊敬的

28.shack　棚屋;简陋的小屋

29.emasculate　阉割;削弱

30.collateral　附属的

31.demolish　摧毁;推翻;驳倒

32.absurdity　荒谬

33.shear (shore，shorn)　切断;剥夺

34.rote　死记硬背;生搬硬套

35.perjury　伪证(罪)

36.supersede　废除;废弃

37.officious　爱管闲事的

38.efficacy　功效

39.indemnity　赔偿(金)

40.onus　义务;负担

41.subrogation　代位(求偿权)

42.dissipate　挥霍

43.vitiate　(使)消弱; (使)无效

44.salvage　救援;营救

45.reef　礁;暗礁

46.tender　招标

47.ab initio　自始;从开始起

48.status quo　现状

49.rescission　废除

50.puff　吹嘘

51.pecuniary　金钱的

52.restitutio in integrum　［拉］恢复原状

53.rogue　无赖;流氓

54.avoidance　废止;无效

55.uberrimae fidei　［拉］最大诚信

56.coercive　强制的;强迫的

57.convent　女修道院

58.ward　被监护人

59.devotee　皈依者;信徒

60.the balance of probabilities　可能性较高者(这是民事案件中举证的标准，法庭对原告和被告所提出的证据，认为哪一方的可信性较高，便会判处该方胜诉。相对刑事案而言，民事案中败诉的后果一般都只是经济利益，所以法庭对举证的要求，也较刑事案为低)

61.consummate　完成

62.lopsided　不平等的

63.infirmity　虚弱

64.defraud　诈取;骗取

65.ex turpi causa non oritur actio　［拉］非法或不道德行为不能取得诉因

66.quantum meruit　［拉］(无合同规定时)支付合理报酬;应得额;合理金额

67.quantum valebant　［拉］支付合理价格原则;依其所值

68.oust　剥夺;驱逐

69.solus　单独的

70.covenant　协议;协定

71.effectuate　实行;完成

72.supervening　接着发生

73.revoke　撤销;取消

74.encompass　围绕;包含

75.concurrent　同时发生的

76.coronation　加冕礼

77.exculpatory　辩解的;辨明无罪的

78.remote damages　间接损失

79.expectation interest　期待利益

80.reliance interest　信赖利益

81.restitution interest　返还利益

82.liquidated damages　约定损害赔偿金

83.maxim　格言

84.permeate　弥漫;遍布

85.subterfuge　托词;借口

86.evasion　规避;遁辞

87.overt　明显的;公开的

88.slack off　松懈;懈怠

89.a Mareva injunction　玛瑞瓦禁令

Exercises


Please choose the best answer.



1
 .Offeree

A.A person who makes an offer.

B.A person who may accept an offer.

C.Official who judges sporting events.

D.The subject matter of a contract.


2
 .Offeror

A.A person who makes an offer.

B.A person who may accept an offer.

C.A person who places a general advertisement in a newspaper.

D.A broker.


3
 .Acceptance

A.An exception to a general rule of contract law.

B.A counteroffer that changes the terms made by the offeror.

C.Surrender to the terms of the offeror.

D.A manifestation of assent by the offeree to be bound by the terms of the offeror.


4
 .Consideration

A.Process of judicial deliberation before rendering a decision in a contested case.

B.The lengthy recitals of“boilerplate”language appearing in many contracts.

C.The inducement to enter a contract，and a necessary element to prove the validity of a contract.

D.The detrimental reliance of an offeree.


5
 .Promissory Estoppel

A.A failure to prosecute a civil or criminal action.

B.Power to make an offer to the public rather than a specific individual.

C.Equitable doctrine recognized as substitute for consideration in some cases.

D.Ability of an agent to bind a principal in matters beyond the scope of agency.


6
 .Unilateral Contract

A.A contract for the sale of only a single item or service.

B.An unenforceable contract.

C.A contract where there is no“meeting of the minds.”

D.A contract where only one party makes a promise or undertakes performance.


7
 .Caveat Emptor

A.Election made by parties to a letter pf credit to apply the Uniform Customs and Practice for Documentary Credits.

B.Principle to protect consumers from unscrupulous sellers.

C.A Latin term for“let the buyer beware.”

D.Implied warranty of fitness for use.


8
 .Option Contract

A.A contract that is not binding because performance is optional.

B.A binding agreement in which the owner agrees to sell the property to a prospective purchaser，at a specified price，within a stated period of time.

C.An offer that can be revived after being rejected by the offeree.

D.In securities law，a purchasing mechanism that is used only on the New York Stock Exchange.


9
 .Incapacity

A.The inability to deliver merchandise promised in a contract.

B.The inability to pay for merchandise ordered in a contract.

C.A student's inability to answer this question.

D.A defense to contract liability，such as being too young.


10
 .Duress

A.In contract law，the equivalent of the tort known as“intentional infliction of emotional distress.”

B.A defense sometimes raised in a breach of contract action，usually claiming that a contract is invalid because the breaching party did not sign the contract voluntarily.

C.The lawful use of economic leverage to force another party to sign a contract.

D.In corporation law，the forced sale of stock to an“insider.”


11
 .Statute of Frauds

A.Codification of the equitable doctrine of quantum meruit.

B.The statute providing criminal sanctions for fraud.

C.The statute providing civil remedies for tort of fraud.

D.The statue providing that certain agreements are so important that they must be in writing and signed to avoid fraud.


12
 .Unconscionability

A.Contract negotiations usually made when a person is drunk or unconscious.

B.Doctrine that allows courts to protect the weaker party in a contract.

C.Unjust enrichment.

D.A confession of judgment，such as the admission of a debt by a debtor.


13
 .Third-Party Beneficiary

A.A person who is not a party to the contract but who benefits by it in some way.

B.A person who is a party to the contract and who can claim“privity of contract.”

C.A necessary party who must always be joined in a civil action for breach of contract.

D.A term to describe the general interest in seeing that contractual obligations are observed.


14
 .Breach of Contract

A.Excused failure to fulfill a promise.

B.The failure，without any legal excuse，to perform part or all of a contract.

C.Party's unreasonable fear that the other party will not be able to fulfill a promise in the future.

D.The oral agreement of the parties to modify the terms of a written contract.


15
 .Detrimental Reliance

A.Political or social union of contracting parties.

B.Repudiation of a contract obligation.

C.Relief from forfeiture of property held as security under a surety contract.

D.Reliance that may result in promissory estoppel.


16
 .Material Breach

A.A torn fabric.

B.The failure of a“material”witness to testify at trial.

C.A minor violation of a contract that the parties can ignore if they so choose.

D.A substantial and significant violation of a contract.


17
 .Rescind

A.To transmit a document to another party a second time，particularly by the use of an inexpensive fax machine.

B.To undo or to repudiate a contract，so that the parties are effectively restored to the positions that had before they entered into the contract.

C.The intentional failure to incorporate all of the material terms from a business negotiation in the final contract.

D.The intentional omission of uncertain terms from a contract due to anticipated fluctuations in the market price of manufacturing a product.


18
 .Uniform Commercial Code

A.The application of the French Civil Code to commercial transactions made between the United States and France.

B.Pricing mechanism to determine the retail commercial value of army uniforms.

C.Mass media regulation which fixes advertising costs on American television.

D.This info is not in the text.


19
 .Warranty

A.Any direct or indirect statement that may be made by a seller of a product to the ultimate purchaser.

B.A promise，either express or implied，that a product will have certain properties，qualities，or characteristics.

C.Contractual promises made by an agent to a principal.

D.A document，issued only by a court，allowing the police to search the property of any person who fails to honor any contractual promise made to another person.


20
 .Meeting of the Minds

A.An annual national convention of very intelligent trial lawyers.

B.An annual national convention of even more intelligent law professors.

C.An annual convention sponsored by the Nobel-Prize winning Campaign to Ban Land Mines.

D.A concept often discussed in contracts classes to describe an agreement between two parties.


21
 .D owned a beautiful Spanish-style home in Rancho Cordova.The home，which was built in 1932，had a tile roof made of red slate.One day D said to P，a roofer，“My roof leaks.I think the old tiles are cracked.If you will replace them with all new tiles，I will pay you $ 5,000.”P replied，“Sure if I can see my way clear of my busy schedule.”D then remarked，“That's all right，but let me know soon.”Three days later，P drove his pick-up truck to D's home and unloaded the materials and equipment needed to perform the roofing job.When D looked out his window and saw what was happening，he immediately ran outside and exclaimed，“Hey，dude，the deal's off.I decided to repair the roof myself.”

In an action by P against D for breach of contract，which of the following would provide P with his best theory of recovery?

A.A bilateral contract was formed when P unloaded the materials and equipment at D's house.

B.A bilateral contract was formed when P said，“Sure if I can see my way clear of my busy schedule.”

C.D made an offer that proposed a unilateral contract，and the offer became irrevocable when P purchased the materials and equipment needed for the job.

D.D made an offer that proposed a unilateral contract，and P manifested an intent to accept the offer when he began performance by unloading the materials and equipment at D's house.


22
 .Crednix loaned his friend Debtnor $ 15,000 to help pay Debtnor's daughter Daphne's college tuition.Six months later，Debtnor lost his job and was unable to repay the loan to Cred-nix.After learning of Debtnor's situation，Crednix sent Debtnor the following letter on June 1:

“I promise to discharge the $ 15,000 debt which you owe me upon delivery of your Mark McGwire autographed baseball bat if you promise to deliver the bat to me by August 1st.”

After receiving this letter，Debtnor telephoned Crednix and promised to accept the offer.Debtnor's verbal acceptance of Crednix's offer most likely effectuated

A.A bilateral executory accord.

B.An accord and satisfaction.

C.A substituted compromise agreement.

D.A novation.


23
 .Adler placed the following advertisement in his local newspaper:

“Public Auction Sale…without reserve

December 7 10:00 A.M

100 Walnut St.Ely，Nevada

Entire furnishings of home must go:antique，piano，pool table，appliances，tables，stereo system，etc.

On the morning of December 7th，a group of approximately twenty people showed up at Adler's home.The first item which Adler put up for bids was an antique Baldwin grand piano.Adler announced that the bidding would be”without reserve“and said，”How much am I bid for this beautiful Baldwin grand piano?“Butler opened the bidding with $ 100.00.Adler then commented，”This piano is worth at least $ 5,000.What other bids am I offered?“When Adler did not receive any other bids，he informed Butler that he would not accept $ 100.00 and removed the piano from sale.

If Butler asserts an action against Adler for breach of contract，Butler will most likely

A.Prevail，since goods put up at an auction“without reserve”may not be withdrawn.

B.Prevail，since，whether or not the auction is“without reserve，”goods cannot be withdrawn after the auctioneer calls for bids.

C.Not prevail，since at an auction“without reserve，”the auctioneer may withdraw goods until he announces completion of the sale.

D.Not prevail，since at an auction“without reserve，”the auctioneer invites offers which he may accept or reject.


24
 .Tex was a well-known rodeo performer who lived in Ft.Worth.One day Barnum approached Tex and said，“If you will ride my bucking bronco for one minute，I will pay you $ 500.”Tex then went and purchased a special saddle for the bronco ride.After saddling Barnum's bronco，Tex mounted the horse and started riding when Barnum suddenly yelled，“I hereby revoke my offer.”

If Tex thereafter goes ahead and rides the bronco for one minute，will he recover the $ 500?

A.No，because Barnum's revocation was effective since Tex had not completed performance.

B.Yes，because there was an offer for a unilateral contract that became irrevocable prior to Barnum's attempted revocation.

C.Yes，under the doctrine of estoppel in pais.

D.Yes，under the doctrine of quasi-contract.


25
 .Nancy's stepdaughter Jane tells Nancy that unless she gives Jane a check for $ 20,000，Jane will no longer take her to the doctor or get her medicine from the pharmacy.Nancy is old，can no longer drive，and has no other friends or relatives close by.Furthermore，she needs her medicine and medical help.If she gives Jane the check and then has second thoughts about having done so，she may:

A.do nothing; it's too late.

B.claim that she defrauded Jane.

C.ask that the contract be avoided based on undue influence.

D.get out of the contract because it is void based on illegality.


26
 .Liz contracts with Brian.Liz agrees to cook twenty dinners for Brian，in exchange for which Brian will repair all of the plumbing in Liz's house.Is this consideration legally sufficient?

A.No，because it is clear that one dinner is not worth as much as repairing all of the plumbing in Liz's house.

B.No，because this kind of bargain violates public policy.

C.Yes，based on the clear lack of any bargain.

D.Yes，because Liz has promised something of value.


27
 .Sean is the manager of Twinkle Toy Store.His best employee is Denise.Sean says to Denise，“You've been doing a great job lately.If I like what you do over the next two months，I'll give you a $ 1,000 bonus.”What is Sean's statement called?

A.Valid consideration

B.An illusory promise

C.An accord and satisfaction

D.A requirements contract


28
 .Birch，a distributor of consumer electronic goods，and Maple，a retail seller of those goods，entered into a contract for the sale of 50 televisions for delivery on or before June.On June 1 Birch delivered 49 televisions of the exact make and model called for in the contract.

A.Maple does not have the right to reject Birch's performance because Birch has substantially performed its contract obligation.

B.Maple does not have the right to reject Birch's performance unless Birch's breach was intentional.

C.Maple does have the right to reject Birch's performance because the breach was material.

D.Maple does have the right to reject Birch's performance because the performance was not exactly what was called for in the contract.


29
 .Mary agrees to sell a used car to Bill for $ 2，000.After Bill pays，Mary tells him to come over and pick up the car on Monday.However，Bill waits until Wednesday to pick up the car.In the meantime，the car is stolen.Who bears the loss here? Assume that we have neither a shipment contract nor a destination contract，and that Mary has never sold a car before.

A.Mary.

B.Bill.

C.Neither Mary nor Bill.

D.Both Mary and Bill.


30
 .In contract disputes，the distribution of responsibility of the jury and the judge requires that

A.The judge decides whether a legally binding or valid contract had been made.

B.The jury decided all issues of credibility since those are questions of facts.

C.The judge determines if the law allows relief under the facts as determined by the jury.

D.A，B and C
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Part Five　Torts

侵权法导读

侵权法又称“民事损害赔偿法”，它是在人们的人身、经济和名誉等民事权益遭到他人侵犯而蒙受损害的情况下，由法院出面裁定责任，给予受害人应有的民事赔偿的一种法律制度。传统上，根据过错程度将侵权责任分为三种类型:故意侵权责任、过失侵权责任和严格侵权责任。

一、故意侵权(Intentional Torts)

如果一个人期望引起损害结果或他能确信损害结果将发生，那么该人对该结果的主观状态是故意。要构成故意侵权责任必须满足三个要件:故意、行为和因果关系，即被告有侵权的故意，实施了侵权行为，并且被告的行为与原告的伤害之间存在着因果关系。

故意侵权主要包括殴打(Battery)，威吓(Assault)，非法监禁(False Imprisonment)，侵害地产或动产(Trespass to Land/Chattels)，侵占他人动产(Conversion)，故意精神伤害(Intentional Infliction of Emotional Distress)等。

上述侵权行为或是对人身的侵权，或是对财产的侵权。第三种侵权可归类为损害经济利益和个人尊严，这类侵权涉及对一个人的不那么有形的社会人际关系的伤害，诽谤，侵犯隐私权，不实陈述，不当起诉以及干涉商务关系等，如毁谤商业名誉或财产，侵犯商标、版权、专利权和商业名称，盗用和侵犯商业秘密等。

二、故意侵权的抗辩事由

当一个人被证明故意侵权后，是否有机会为自己辩护呢?答案是肯定的。在美国侵权法中，被告可以找出各种事由为自己的行为辩护，如果法庭认为这些事由成立，被告的侵权责任就可以得到减免。此类事由被称作“抗辩事由”(defenses)。

法庭主要根据被告的抗辩事由是否在一些“特权”(privilege)的范围内确定抗辩事由成立与否。特权分为两类:(1)原告同意(Consent)，即原告同意或默许了被告的侵权行为。(2)法律上的特权，如正当防卫(Self-defense)、保护他人、保护个人财产、紧急避难等。为了使本人或他人的人身、财产免受正在进行的不法侵害，而采取的制止不法侵害的行为，对不法侵害人造成损害的，属于正当防卫，不负侵权责任。紧急避险(Necessity)，即为了使公共利益或个人利益免受正在发生的危险而不得已采取的侵害行为，造成损害的，不负侵权责任。该行为称为紧急避险。紧急避险分两种:(1)公共紧急避险，(2)私人紧急避险。

三、过失侵权

过失侵权责任有四个构成要件:(1)责任(Duty)，被告有责任按照一定的标准行动以避免给其他人带来不合理的危险。(2)不履行责任(Breach)，被告没有按照该标准行事。(3)因果关系，被告的过失行为与受害人遭受的伤害之间有因果关系。(4)实际损失或伤害(Actual Loss or Damage)原告必须证明。因为被告的过失，原告遭受了实际的损失或伤害。

过失侵权的抗辩事由

1.原告过失(Contributory Negligence)

原告过失是指原告未能对他/她自身的安全行使适当的注意。这种疏忽必须属于法律规定的对于原告所受伤害起促成作用的原因。如果被告有最后看清避免损害原告的机会，但是并未如此行事，那么原告过失不会阻止对损害赔偿的追偿。

2.比较过失(Comparative Negligence)

比较过失制度下:事实判定者将原告的过失与被告的过失相衡量，并且相应地减少原告的损害赔偿。

3.自冒风险(Assumption of Risk)

当原告自愿并且有意地遭受某一众所周知的危险时，就会出现自冒风险的抗辩事由。原告的自冒风险可以通过明示或默示的方式进行。

明示自冒风险(express asumption of risk)。原告在事故发生前，以口头或书面和约方式，明确承担某种风险，就是明示自冒风险。比如合同中的“免责条款”(exculpatory clause)，订约人在合同中写明在某种情况下不对自己的过失负责。

暗示自冒风险(Implied Assumption of Risk)。在某些情况下，原告并没有通过口头或书面明确同意承担风险，但他的行动却暗示他同意这样做，这就是自冒风险。

要证明原告暗示自冒风险，被告必须证明原告知道并且自愿以他的行动承担风险。所谓“知道”，首先是原告实际知道危险的存在。如果不能确定他是否知道，法院可以根据一般人的知识来推定原告知道。

四、事实原因

事实原因是指被告的作为或不作为。如果没有该种作为或不作为，那么原告所受伤害将不会发生。该被告不对那些并非是他/她的过失造成的损害结果负责。某一行为是否构成事实原因的最初测定，往往采用“如果”没有的测定形式。如果被告的行为是造成原告伤害的实质性因素，那么被告就不能仅仅因为其他原因也促成损害结果而免责。

五、近因

一旦确定了事实原因，原告就必须也确立近因。近因是法律上承认的原因。并非所有由被告“实际”造成的伤害都被看作该被告的行为作为近因造成的，因此近因理论是对法律责任的限制。近因的一般规则是，对属于被告行为的造成的正常后果或增加的危险，被告须为其一切有害结果负法律责任。可以从两方面分析近因:(1)后果的预见性(foreseeability of consequences) ; (2)中介原因(intervening cause)。

六、共同侵权人的侵权责任

连带责任(Joint and Several Liability)

当两个以上的侵权行为合起来，共同造成对原告“不可分伤害”时，每个侵权人都要共同地或分开地为之负责。

补偿(Indemnity)和分担(Contribution)

补偿是指责任转移，即将赔偿责任从一个被告完全转到另一个被告身上。当一个被告支付了全部或部分的赔偿后，他可以从另一个被告得到100%的补偿。

当伤害不可分割时，所有被告都要负“连带责任”，原告可以从任何一个被告那里获得全部的赔偿。被告支付超过了他在整个责任中占的份额，就可以让其他被告分摊责任，从其他被告得到补偿，这就是分摊。

七、土地所有人和占有人责任

土地所有人(Possessor)

英美法中，“土地所有人”包括土地产权所有人(owner)和占有人(occupier)。换言之，只要是实际占有土地的人，不管其是否有产权，都是所谓的“土地所有人”。

自然危险情况(Natural Hazards)

对自然存在的危险情况，土地所有人一般不负有消除或采取防范措施的责任;对由它们引起的伤害也不负任何过失责任。

土地侵权人(Trespasser)

侵权人是未经同意，非法侵入的人，其本身无权到土地上来。土地所有人对于侵权人一般来说负有以下责任:(1)发出危险警告; (2)消除人为的、严重的危险状况。

被许可人(Licensee)

被许可人是获得土地所有人同意(明示或默示)，为了自己私人的目的(而非土地所有人的利益)而到土地所有人土地上的人。土地所有人对被许可人的责任是，警告被许可人存在的危险。

侵权儿童(Trespassing Children)

侵权法对儿童入侵后，土地所有人对侵权儿童的责任有明确的规定。法院认为，儿童对产权概念较成年人更为淡薄，行为更随意，容易受各种诱惑而擅入他人土地玩耍。总的来说，法律比较同情儿童，更注意保护儿童，要求土地所有人对儿童负的责任更高一些。

诱惑性公害原则(Attractive Nuisance Doctrine)。该原则主要强调“诱惑”二字。在此原则之下，土地所有人在自己的土地上保留一个危险的，但对儿童来说很好玩的物体，如果他有理由相信该物体对儿童有诱惑力，他就有责任采取安全措施，防止儿童受到伤害。

被邀请人(Invitee)

“被邀请人”是指受到邀请、为了土地所有人的经济利益而到其土地上的人，如商店顾客、影院观影者、送报纸的邮差及为土地所有人工作的雇员和对立合同工等，他们被称为“商业被邀请人”(business invitee)。另外，被邀请人还包括到对公众开放的地方(如公园、展览馆、教堂、机场等)的人，但他们的活动必须符合该场所开放的目的，这种人也称为“公共被邀请人”。

八、责任范围

不当行为(Misfeasance)指本可从事而不恰当地从事甚至侵犯他人权利的行为，特指公司管理的失职行为。懈怠不作为(Nonfeasance)指应该作为而不作为。

普通法区分不当履行(misfeasance )与不作为(nonfeasance)，对不当履行者课加侵权责任，却不要求不作为者承担侵权责任。因为每个人都被认为有能力保护自己，对自己的安全负责，所以法律只保证他不受外来的侵扰。人们必须自己小心，对自己选择作为的事情承担风险。

九、侵犯隐私(Privacy Torts)

侵犯隐私是由四个不同的侵权行为组成:(1)盗用他人的姓名和肖像权; (2)侵扰他人的私生活; (3)公开他人的隐私; (4)将他人的错误曝光。

盗用他人的姓名和肖像权(Appropriation)

被告非法使用他人姓名或肖像，目的是必须利用该姓名或肖像所具有的声名、特权或其他价值为自己谋利。这种未经许可，利用他人姓名和肖像为自己谋利的行为就构成盗用他人的姓名和肖像权。

侵扰他人的私生活(Intrusion)

被告侵扰了他人的私生活以及与私生活有关的私人事务，并且这种侵扰对任何一个正常的人都是“高度冒犯和难以容忍的”，他就要负侵扰他人私生活的法律责任。这种侵权行为通常发生在原告不愿对外公开的地方，如私人住宅、卧室、病房等。

公开他人的隐私(Public Disclosure of Private life)

如果不经他人许可，被告将他人的私生活或私人事务公之于众，而且该行为在正常人看来是不可容忍的，被告就要负侵犯隐私的责任。

扭曲他人的形象(False Light in the Public Eye)

扭曲他人的形象是指被告编造他人的故事，将他人错误地披露在公众面前。构成该侵权责任，主要看原告的形象是否遭到了“扭曲”。所谓的“扭曲”主要是指被告公之于众的情况不属实。

十、不正当竞争(Competitive Torts)

构成“不正当竞争”侵权的主体可以是个人、法人或其他经济组织。侵权的主要表现形式分为:虚假宣传(false advertising)和倾销(dumping)。虚假宣传主要是指利用广告或者其他方法，对商品的质量、制作成分、性能、用途、生产者、有效期限、产地等作引人误解的虚假宣传。倾销这是指以低于成本的价格销售产品(sales below cost)，以达到消灭竞争对手，垄断市场的目的。

十一、替代责任与共同侵权人

在任何侵权案中，被告的本能反应都是推卸责任，找替罪羊。而原告最关心的不是谁是被告，而是谁能够付出赔偿。这时就会涉及一个法律概念:替代责任(Vicarious liability)。替代责任即代替他人负责。代人受过的人自己通常清白无辜，只是因为与被告的某种特殊关系而受到牵连。最常见的是雇主替雇员承担责任。

雇主负责制(Respondeat Superior)

当一个雇员在他受雇的工作范围内侵权，雇主就要为雇员的行为负法律责任。雇员侵权的时候，必须是在履行职责的过程中，且行为不超过他的工作范围，雇主才为他承担替代责任。

十二、产品责任

产品责任是指产品的卖主因该产品的瑕疵，给购买、使用或旁观的人带来伤害所应负的侵权责任。这种责任当事人双方可以有合同关系，也可以没有任何关系。产品责任可以根据以下三种理论提出:(1)过失; (2)担保; (3)严格责任。当顾客被产品的瑕疵伤害后，他可以起诉制造商或零售商过失侵权，也可以起诉他们破坏质量担保合同。

十三、严格侵权责任

严格责任是一项法律原则，它使某些人为其产品或行为造成损害承担责任，而不论他们自身是否具有任何“错误”。严格责任经常适用于人们从事固有危险的活动的情形，严格责任也适用于某些人造产品的事例之中。

野生或者驯养动物的管理者一般要对由于其动物的侵犯而造成的损害担负严格责任。若是未被业主发现的侵犯者，则业主一般不负严格责任。如果没有过失，比如说业主知道有人侵犯他的土地而不警告他们有危险动物，侵犯者不能因为该业主的野生动物或异常危险的家养动物造成的伤害而索赔。

如果不管多么小心，一种活动都有对人身和财产造成严重伤害的重大风险，那么，这种活动就可以被认定为异常危险的活动。

除了传统上归属于“严格”或“绝对”责任名下的例子之外，在无过错责任法中，还有另外一些例子。这些例子是雇主对其雇员侵权的责任。

在产品责任案件中，严格责任现在已经变成法院普遍运用的概念，销售商或制造商对一切不适当地威胁消费者人身安全的有瑕疵或危险的产品要负法律责任。

十四、诽谤

诽谤是对一个人良好名声和声誉的损害。诽谤有两种形式，一种是口头的(slander)，一种是书面的(libel)。构成诽谤的要件有:(1)诽谤的语言; (2)诽谤的语言必须是有关受害人的; (3)诽谤的语言被公开给第三者; (4)受害人的名誉受到了伤害。当诽谤是针对公众人物或涉及公共事物时，还需要两个要件:(5)诽谤语言的内容是捏造的; (6)被告的过错。

Chapter 1　Introduction

The law of torts is still the source of most civil suits in the United States.Many lawyers think that they will never be affected by tort law.The ever-increasing amount of litigation often proves these lawyers wrong.A company that sells merchandise to the United States can easily find itself defending a product liability suit if the product malfunctions.Even in normal business relations，expansive use of torts such as“intentional interference with contractual relationships”has made it more likely that“transactional lawyers”will be exposed to some aspect of tort litigation.

Most American law students will take a course in torts during their first year.Because it is a required class，some students register for this class before they even know that the word“tort”simply means“wrong.”

The law of“torts”is essentially the law of injuries and remedies for those injuries.Torts can thus include assault，battery，false imprisonment，intentional infliction of emotional distress，negligence，invasion of privacy，defamation，fraud or misrepresentation，wrongful conversion，trespass，and other wrongs，such as product liability.Some of these wrongs can be both civil and criminal in nature.A battery，for example，may be prosecuted by the state as a violation of the criminal statutes.The offender may be sentenced to prison and be ordered to pay a fine to the state.In some cases，he may also be ordered to pay restitution to the victim.However，the battery may also be a civil tort as well.The victim(the plaintiff) may sue in civil court for the tort of battery(and any other torts that may be alleged，such as intentional infliction of emotional distress).If the plaintiff is successful，the defendant will be ordered to pay compensatory damages(to“compensate”for the injury) and punitive damages(to“punish”the defendant for having caused the act).In the United States，it is commonly believed that courts will enter punitive damages in an amount that is roughly three times the size of the compensatory damages(which are sometimes called the“special damages”by plaintiff's lawyers).

In his book，An Introduction to the Legal System of the United States，Professor Allan Farnsworth described the field of torts and distinguished it from criminal law and contract law.He wrote:

The field of torts embraces a group of civil wrongs，other than breach of contract，that interfere with person，property，reputation，or may sometimes be both a crime punishable by the state in a criminal prosecution and also a tort actionable by the victim in a suit for damages.The criminal prosecution and the damage action are quite separate and unrelated proceedings.The essential purpose of the law of torts is compensatory and，though punitive damages may occasionally be awarded，it is essentially punitive and an injured party is not awarded compensation in the criminal proceeding.

Tort law is chiefly state rather than federal law and so varies somewhat throughout the country.

It may also be helpful to know something of the intellectual history of tort law in the United States.The following excerpt is only a small introduction to this fascinating subject:

The emergence of Torts as an independent branch of tort law came strikingly late in American legal history.Although William Blackstone and his eighteenth-century contemporaries，in their efforts to classify the law，identified a residual category of noncriminal wrongs not arising out of contract，Torts was not considered a discrete branch of law until the late nineteenth century.The first American treatise on Torts appeared in 1859; Torts was first taught as a separate law school subject in 1870; the first Torts casebook was published in 1874.

A standard explanation for the emergence of an independent identity for Torts late in the nineteenth century is the affinity of tort doctrines，especially negligence，to the problems produced by industrialization.The process by which Torts emerged as a discrete branch of law was more complex，however，and less dictated by the demands of industrial enterprise than the standard account suggests.Changes associated with industrial enterprise did provide many more cases involving strangers，a phenomenon that played a part in the emergence of Torts as an independent branch of law.But even this new increase in cases in which the litigants had no prior relationship would not have been sufficient had it not come at a time when legal scholars were prepared to question and discard old bases of legal classification.The emergence of Torts as a distinct branch of law owed as much to changes in jurisprudential thought as to the spread of industrialization.


“Civil Liability”vs.“Criminal Guilt”


Someone can be“liable”for a tort.That person has tort liability，and may be liable to pay damages to the injured party.In criminal law，however，someone may be“guilty”of a crime.

There are some other differences between tort law and criminal law.Tort actions are brought by private parties，while criminal actions can only be brought by the state or federal government.Damages in a tort action are awarded to the plaintiff，while a fine assessed against a criminal defendant is paid to the state or federal government.In criminal matters，the court may order“restitution”to the injured party，but the court would not order the payment of additional punitive damages.A defendant in a criminal action may be imprisoned; a defendant in a civil action cannot be imprisoned.

Where an action is both a crime and a tort，it is common for the criminal aspects of the case to proceed before starting the civil action.If a party waits too long to begin the civil case，however，the statute of limitations may expire and bar the plaintiff from bringing a case.

Chapter 2　Intentional Torts

Ⅰ.Battery

Battery is the intentional tort that protects a person's interest in freedom from unwanted bodily contact.To maintain a battery action，a plaintiff must establish three elements:(i) a contact; (ii) that is harmful or offensive; and(iii) that the defendant caused the contact intentionally.

Ⅱ.Assault

Tort law also protects plaintiffs from the apprehension of such contact，even if contact never occurs.This protection is accomplished through the tort of assault.Like battery，assault developed from the writ of trespass and has a long history in the common law system.For example，some commentators cite I.de S.＆Wife v.W.de S.，Y.B.Lib.Ass.F.99，pl.60(1938)，as a very early example of an assault case.In I.de S.，the defendant arrived at the plaintiff's tavern，looking for wine.Upset that the tavern was closed，the defendant beat on the door with a hatchet.The plaintiff's wife put her head out the window and told the defendant to stop hitting the door.The defendant then swung his hatchet again，although he did not strike the wife.Despite the lack of contact，the court ruled that he had committed a trespass by making an“assault upon the woman.”

Ⅲ.False Imprisonment

False imprisonment is the third intentional tort that grew from the old writ of trespass to protect an individual's physical integrity.False imprisonment differs from battery and assault in that it does not protect against contact or apprehension of contact.Rather，it protects an individual's right to move freely from place to place as she sees fit.See Epstein，Torts§1.9 at 19.The Restatement(Second) of Torts defines false imprisonment as follows:

An actor is subject to liability to another for false imprisonment if

(1) He acts intending to confine the other or a third person within boundaries fixed by the actor，and

(2) His act directly or indirectly results in such a confinement of the other，and

(3) The other is conscious of the confinement or is harmed by it.

As a practical matter most false imprisonment cases turn on the issue of whether the plaintiff was truly“confined”to a bounded area.

The Restatement (2d) of Torts indicates that a plaintiff seeking recovery for false imprisonment must prove that the defendant confined him within boundaries fixed by the defendant.Sometimes it is easy to recognize the bounded area(as in the Teichmiller case，where the de-fendants blocked the plaintiff's exit from the room).Other times，however，the“bounded area”requirement is a bit more difficult to conceptualize.For example，in the famous case of Whittaker v.Sandford，85 A.339(Me.1921)，a member of a religious sect in Jaffa(today Tel Aviv) decided to leave the sect and return to the United States.The leader of the sect offered the member passage to Maine(where the sect maintained another colony) on his yacht.The member accepted the offer.However，when the yacht arrived in port，the leader refused to furnish her with a boat to go ashore.The plaintiff eventually freed herself，and she later sued the sect leader for false imprisonment.In affirming a jury verdict in favor of the plaintiff，the Supreme Judicial Court of Maine compared the plaintiff‘s plight to that of a person locked in a room:

If one should，without right，turn the key in a door，and thereby prevent a person in the room from leaving，it would be the simplest form of unlawful imprisonment.The restraint is physical.The four walls and the locked door are physical impediments to escape.Now it is different when one who is in control of a vessel at anchor，within practical rowing distance for the shore，who has agreed that a guest on board shall be free to leave，there being no means to leave except by rowboats，wrongfully refuses the guest the use of the boat.The boat is the key.By refusing the boat he turns the key.The guest is as effectively locked up as if there were walls along the sides of the vessel.The restraint is physical.The impassable sea is the physical barrier.

With respect to the intent element of false imprisonment，it is only necessary for the plaintiff to prove that the defendant had a purpose to confine her，or that the defendant was substantially certain that his conduct would cause confinement.The defendant's motive for confining the plaintiff is irrelevant，at least so far so the prima facie case goes.The distinction between intent and words such as“motive，”or“malice”can be difficult to sort out.In trying to understand the terms，consider the following passage from a South Carolina appellate court decision:

Volition is the actor's willingness to do an act.Deliberation is the thinking out or weighing of the act before it is done.Purpose is the desired of the result act.Malice is the actor's feeling of ill will or hatred towards the victim of the act.

Intent is proved by showing that the actor acted willingly(volition) and that he knew or was substantially certain the result would follow from his act.Neither deliberation nor malice are necessary elements of intent.

Ⅳ.Trespass to Land

The Restatement of Torts defines trespass to land as follows:

One is subject to liability to another for trespass，irrespective of whether he thereby causes harm to any legally protected interest of the other，if he intentionally

(1) Enters land in the passion of the other，or causes a thing or third person to do so，or

(2) Remains on the land，or

(3) Fails to remove from the land a thing which he is under a duty to remove.

Restatement(second) of Torts§158(1965).

Note that the Restatement suggests the imposition of liability without regard to whether the defendant harmed the plaintiff.This reflects the fact that trespass to land developed as a mechanism to enforce property boundaries，not as an action to compensate individuals for actual harm.This development reflects the great importance that people in early England placed on possessory rights in land.Professor Richard Epstein，for example，traces the roots of the tort to the Crown's need to maintain social order.“One symptom of the high levels of disorder was the frequency with which owners were dispossessed of their land by strangers.”Epstein，Torts§ 1.10 at 22.As one means to respond to attacks on property，according to Professor Epstein，“the common law developed the action trespass quaere clausam fregit，or trespass qcf:why did D break into P's’close，‘or close historical connection between trespass and civil order，and it reminds us that in early intentional trespasses，deliberate seizure and destruction of land were the chief targets of the versatile trespass action.”Id.At 22－23.

Despite the ability to maintain an action without regard to damages，plaintiffs did need to demonstrate that the plaintiff's invasion of land was tangible，for example，an invasion by the plaintiff's own body or by the building of a fence post.

Ⅴ.Trespass to Chattels

Trespass to chattels grew from the common law writ of trespass de bonis asportates-literally，the asportation or carrying away of chattels.Courts later expanded the action to include situations where the defendant did not literally take the chattel，but instead simply damaged it.Today，the law reflects a position that allows a plaintiff to maintain an action in a broad range of situations where a defendant dispossesses another of his chattel，or where a defendant“uses”or “intermeddles”with another's possessory interests in personal property.

One can imagine a number of straightforward situations that would give rise to a trespass to chattels claim.For example，a vandal who purposely scratched your car would be liable for the cost of repainting the vehicle.Or a classmate who purposely spilled coffee into the keyboard of your laptop would be responsible for subsequent repairs.In recent years，however，the advent of technology has forced courts to consider some interesting issues concerning the concept of what constitutes“property”itself.

Ⅵ.Conversion

Conversion is used when a defendant completely dispossesses the plaintiff of an interest in personal property.However，one should understand two important wrinkles to this rule.First，a defendant need not physically damage a plaintiff's property to convert it.In other words，asserting domination over a plaintiff's property can suffice.Second，courts historically have allowed a plaintiff to recover the full value of converted property，even if the defendant has not damaged the property.Thus，it is sometimes said that the primary distinctions between conversion and trespass to chattels are the degree of the invasion and the“forced sale”remedy.

Why is this a“conversion”case instead of a“trespass to chattels”case? The Restatement of Torts distinguishes the two actions by defining conversion as an act that“so seriously interferes with the right of another to control［the property］that the actor may justly be required to pay the other the full value of the chattel.”Restatement(second) of Torts§222A(1) (1965).The Restatement then sets forth factors that courts can use in determining the seriousness of the interference:

(1) The extent and duration of the actor's exercise of domination or control;

(2) The actor's intent to assert a right in fact inconsistent with the other's right of control;

(3) The actor's good faith;

(4) The extent and duration of the resulting interference with the other's right of control;

(5) The harm done to the chattel;

(6) The inconvenience and expense caused to the other.

Ⅶ.Intentional Infliction of Emotional Distress

The law has been hesitant to allow recovery for emotional distress apart from any invasion of a personal or property interest.In fact，it was not until about 100 years ago that courts began to allow recovery in such situations.The classic case is Wilkinson v.Downton，2 Q.B.D.57 (1987)，in which the defendant played a“practical joke”on the plaintiff by telling her that her husband has broken both of his legs in an accident and that she should go pick him up immediately.The“joke”severely distressed the plaintiff，and she suffered permanent physical consequences as a result.The court allowed the plaintiff to recover damages despite the fact that the case did not fit any of the traditional trespassory actions.

In the early part of the twentieth century，American courts slowly began to follow the lead of Wilkinson.In 1948，the American Law Institute recognized an action for intentional infliction of emotional distress in the First Restatement of Torts.Today，the Restatement defines the action as follows:“One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress，and if bodily harm to the other results from it，from such bodily harm.”Restatement(second) of Torts§46 (1) (1965).Despite widespread recognition of this“new”cause of action for intentional infliction of emotional distress，the hurdles for a plaintiff remain high.The defendant's conduct must be“extreme and outrageous，”and the plaintiff's distress must be“severe.”

Chapter 3　Defenses to Intentional Torts

Ⅰ.Introduction

Even those plaintiffs who establish a prima facie case are not automatically entitled to compensation.Defendants may try to justify their conduct through the use of various defenses.This means that even if a plaintiff proves all of the elements of her claim，a defendant can avoid liability by proving a different set of facts to support the defense.

Ⅱ.Consent

Consent is a defense to an intentional tort claim.The defense derives from the common law principle volenti non fit injuria-to one who is willing，no wrong is done.Prosser and Keeton on Torts§18 at 112.Consent poses few complications when a plaintiff verbally expresses assent to an otherwise tortuous invasion.For example，if you point to your nose and tell your classmate to “go ahead and hit me，”your will not be able to maintain a battery action if he accepts your invitation.

But consent extends beyond verbal expressions.For example，a plaintiff may communicate consent by actions as well as words.The famous case of O'Brien v.Cunard Steamship Co.，28 N.E.266(Mass.1891)，demonstrates this principle.In O'Brien，the plaintiff silently extended her arm toward a doctor to receive a smallpox vaccination that was required for her entry into the United States.The plaintiff later claimed that she did not want the shot，and she sued the doctor for battery.The trial court directed a verdict in favor of the doctor，and the Supreme Judicial Court of Massachusetts affirmed:

In determining whether the act was lawful or unlawful，the surgeon's conduct must be considered in connection with the surrounding circumstances.If the plaintiff's behavior was such as to indicate consent on her part，he was justified in his act，whatever her unexpressed feelings.There was nothing in the conduct of the plaintiff to indicate to the surgeon that she did not wish to obtain a card which would save her from detention at quarantine，and to be vaccinated，if necessary for that purpose.Viewing his conduct in the light of the surrounding circumstances，it was lawful; and there was not evidence tending to show that it was not.

To what extent do participants in athletic events consent to contact? According to the Restatement of Torts:

Taking part in a game manifests a willingness to submit to such bodily contacts or restrictions of liberty as are permitted by its rules or usages.Participating in such a game does not manifest consent to contacts which are prohibited by rules and usages of the game if such rules and usages are designed to protect the participants and not merely to secure the better playing of the game as a test of skill.This is true although the player knows that those with or against whom he is playing are habitual violators of such rules.

Ⅲ.Self Defense

According to the Restatement of Torts:

An actor is privileged to use reasonable force，not intended or likely to cause death or serious bodily harm，to defend himself against unprivileged harmful or offensive contact or other bodily harm which he reasonably believes that another is about to inflict intentionally upon him.

Ⅳ.Defense of Property

The question of when an individual can engage in otherwise tortuous activity to protect property is similar to the question of when an individual can do so in self defense.In general，a person may use reasonable force to protect property when she reasonably believes that force is necessary to prevent the intrusion.See Restatement(Second) of Torts§77(1965).

The issue of what constitutes reasonable force sometimes poses problems.As with self defense，the use of force must be proportional to the threatened interest.Proportionality generally does not exist，however，when a person uses deadly force to protect property alone.For example，in the famous English case of Bird v.Holbrook，4 Bing.628，130 Eng.Rep.911(C.P.1828)，the defendant set a spring gun in his garden to prevent the theft of his tulips.Subsequently，the plaintiff climbed a wall to enter the garden in search of his neighbor's peahen，triggered the gun，and was seriously injured.The court found the defendant liable for the plaintiff's injuries.

Ⅴ.Necessity

1.Private Necessity

The law permits interference with another's property in certain emergency situation.Courts and commentators divide this“necessity”privilege into two categories—public necessity and private necessity(which is discussed in a separate section below) provide defendants with an absolute privilege to interfere with the property of others to avoid a“public disaster.”See Restatement(Second) of Torts§196，262(1965).Private necessity，on the other hand，provides defendants with a qualified privilege to interfere with property to protect their own interests，or those of a small group of others.Private necessity is a qualified privilege because it still requires the defendant to compensate the property owner for any damage caused.The Restatement of Torts explains:

One is privileged to commit an act which would otherwise be a trespass to the chattel of another or a conversion of it，if it is or is reasonably believed to be reasonable and necessary to protect the person of property of the actor，the other or a third person from serious harm，unless the actor knows that the person for whose benefit he acts is unwilling that he shall do so.

Where the act is for the benefit of the actor or a third person，he is subject to liability for any harm caused by the exercise of the privilege.

Restatement(Second) of Torts§263(1965) ; see Restatement(Second) of Torts§197 (1965) (stating similar privilege to trespass on land).

2.Public Necessity

The Restatement(Second) of Torts§262 provide:

One is privileges to commit an act which would otherwise be a trespass to a chattel or a conversion if the act is or is reasonably believed to be necessary for the purpose of avoiding a public disaster.

See also Restatement(Second) of Torts§196(1965) (stating same privilege for trespass to land).As noted in the introduction to this section，the most important distinction between public necessity and private necessity is that public necessity is an absolute privilege—in other words，a defendant who successfully raises the privilege need not compensate the plaintiff for his loss.For example，in a famous nineteenth century house in order to prevent a fire from spreadings，the plaintiff sought recovery for the value of property inside the house that he did not have time to recover.A jury ruled for the plaintiff，but the Supreme Court of California reversed.

Chapter 4　Negligence

Ⅰ.Introduction

Generally speaking，today，intentional torts involve claims that the defendant knew with “substantial certainty”that his actions would invade the interests of another.By contrast，negligence cases involve claims that the defendant engaged in behavior without due care for the risks involved.With negligence，the focus is on whether the risk was foreseeable，and whether defendant's conduct fell below the level expected of a reasonable person in light of the foreseeable risks.In order for a plaintiff to be successful in bringing a negligence cause of action，the plaintiff must prove all the following elements of a negligence claim.

1.A Duty of Due Care

In general，a duty exists if it is foreseeable that the defendant's conduct creates unreasonable risks of harm.

2.Breach of the Duty

Plaintiff must prove that the defendant failed to use reasonable care to avoid causing harm.

3.Causation

The causation element has two parts.Plaintiff must first prove“cause in fact”that the defendant's breach of duty(the negligent conduct) in some way brought about the plaintiff's injury.Plaintiff must then prove“proximate cause”that the causal connection between the negligent conduct of the defendant and the plaintiff's injury was close enough that the defendant should be held liable.

4.Damages

The plaintiff must prove that actual injury resulted from the defendant's conduct.Nominal damages are not awarded for negligent conduct that does not cause injury.

The concept of“negligence”is difficult to define.There is a certain vagueness，yet common sense understanding of the meaning of the term.Society recognizes the common sense nature of the determination by placing the power to determine negligence primarily in the jury.Negligence seems to be blameworthy behavior that requires less in the way of intent，but is deemed blameworthy because a jury finds that the defendant's behavior falls below the reasonable person standard of care.

Ⅱ.Applying the Reasonable Person Standard

We continue our study of negligence with a description of the standard of care，starting with what some have described as the“general duty”that applies whenever a person is acting in a way that can potentially cause harm to others.［For the purpose of our discussion，we will presume that the act itself is not so dangerous that it is automatically negligent，that it assumes the risk，or that it is so inherently dangerous as to be covered in strict liability.］The general duty is to act as a reasonable person.The jury is asked to make an objective rather than subjective determination.The person who acts is not required to do his or her own best，but is required to act as a hypothetical reasonable person would act in similar circumstances.

There are three parts to the jury's finding of“negligence.”The first is whether a duty exists at all.The second question presumes the existence of a duty，and focuses on how the judge describes the duty to the jury.Finally，once the jury is told what the duty is，the jury must apply the law to the facts to determine whether the defendant has breached that duty.

Should the“reasonable person standard”be based on the characteristics of the people involved?

1.Minors

In many cases，even with minors，there is no question that a duty exists.For example，if a fifteen-year-old driver with a learner's permit，driving with his mother，causes an automobile accident that results in injury to another，there is no question that some duty exists，although there may be a question as to the nature of that duty and whether it was breached.In these cases the important question is how the court should instruct the jury concerning the standard of care required of a driver of lesser age and experience.It is only in the light of this jury instruction that the jury will need to determine whether the fifteen-year-old breached the duty that existed in the circumstances described by the witness.

2.The Elderly

Senior citizens are held to the ordinary adult standard of care，unless they are the plaintiff，and then the standard is affected more by physical disability than just simply by age.In determining the contributory negligence of an elderly person，a court may measure his conduct against the standard of conduct of an ordinary person suffering from the same or similar infirmities of old age.According to the Restatement(Second) of Torts，the weakness of age is treated merely as part of the“circumstances”under which a reasonable person must act.There is not a different standard from that of the reasonable person，but an application of it to the special circumstances of each case.Restatement(Second) of Tort§283C cmt.a(1965).

In Estate of Burgess v.Peterson，537 N.W.2d 115(Wis.1995)，the court examined the reasoning behind the principle that in assessing the negligence of an adult，age may be considered only in the limited circumstances where old age was the cause of a physical infirmity.The logic of this position is that，while it is impossible to quantify or measure the degree to which age slows thought processes，physical infirmities(e.g.，arthritis，osteoporosis，etc.) have physical manifestations than can be objectively observed and measured.This allows for positive proof that a person is suffering from a certain condition.It assures that elderly persons who are negligent will not be shielded from liability for their acts by claiming that they“aren't as sharp as they used to be.”Absent evidence that an individual suffered from an age-related disability affecting his cognitive abilities，the individual's age should not be considered when assessing his negligence.

3.Drunkenness，Blackouts，Seizures，and Sudden Mental Illness

The line between physical deficiency and mental deficiency is not always easy to draw.While the drunk may be entitled to a safe street，he or she should not get behind a wheel of a car.Of course，just having a drink does not make a driver negligent:to be relevant，there needs to be a showing that drinking affected the driver's behavior.Little Rock v.Cameron，897 S.W.2d 562，564(Ark.1995) (excluding undisputed evidence that the plaintiff had been drinking because the Breathlyzer test showed the driver was not legally intoxicated).

Blackouts and seizures often present jury questions concerning the level of notice to the sufferer of their condition before they got behind the wheel of their car.Compare Storjohn v.Fay，519 N.M.2d 521，530(Neb.1994).

Ⅲ.The Role of Custom

One tool that courts allow juries to use in determining the reasonableness of the plaintiff actor's behavior is to refer the jury to the custom of actors similarly situated.There are a number of reasons for this.Custom may mitigate the otherwise ex postfacto nature of the jury decision and answer the actor's complaint，“How was I to know what was reasonable?”In addition，cus-tom is evidence of the cost benefit analysis(see Section E) that actors similarly situated engage in，or have done unconsciously，as they decide how fast to drive on a particular road，or what amount of a drug to prescribe to a given patient in a given situation.

On the other hand，there is nothing to guarantee that custom will set the standard at the right height.The truthfulness of belief does not depend on how long it has been held，or how many people hold such a belief.(Consider that，at one time，most people believed that the world was flat.) As a result，the courts have struggled with how much weight the juror should give to “custom”in processing of the question of neglect.

Ⅳ.Calculus of Risk

One rule that you might take away from the materials on custom is that custom will dictate care unless the costs to the actor are less than the risk of injury—the probability of injury multiplied by the extent of the expected injury—the actor's conduct creates.Yet as the Helling case points out，there is certain arrogance inherent in a court saying that it does the calculus of risk better than the actors who have set the custom.Still，it does seem appealing that the law of negligence sets the level of care with an eye to efficiency.After all，if all actors took the responsibility for protecting others from injury which they could most cost effectively prevent，then our tort law would create a more efficient use of its resources，and everyone would benefit.

Ⅴ.Proof of Negligence

Res Ipsa Loquitur

Res Ipsa Loquitur is a doctrine in negligence law that allows a plaintiff to survive the defendant's motion to dismiss at the close of the plaintiff's case.It means the court feels that the jury，having heard the facts，could reasonably conclude that there is negligence on the part of the defendant.The facts are said to speak for themselves.


BYRNE v.BOADLE


159 Eng.Rep.299(Ex.1863)

Plaintiff's proof was that he was passing along the highway in front of defendant's premises when he was struck and badly hurt by a barrel of flour that was apparently being lowered from a window above which was on the premises of the defendant，a dealer in flour.Several witnesses testified that they saw the barrel fall and hit plaintiff.The defendant claimed that“there was no evidence of negligence for the jury.”The trial court，agreeing，nonsuited plaintiff after the jury had awarded the damages at￡50 and the trial court gave plaintiff leave to move the Court of Exchequer to enter a verdict for him in that amount.Having obtained a rule nisi to enter a verdict for plaintiff“on the ground of this direction［of the trial court］in ruling that there was not evidence of negligence on the part of the defendant，”the defendant's attorney showed cause，arguing that it was consistent with the evidence that the purchaser of the flour or some complete stranger was supervising the lowering of the barrel of flour and that its fall was not attributable in any way to defendant or his servants.It was presumed that the defendant's servants were engaged in removing the defendant's flour.Defendant's attorney observed that“Surmise ought not to be substituted for strict proof when it is thought to fix a defendant with serious liability.The plaintiff should establish his case by affirmative evidence.The plaintiff was bound to give affirmative proof of negligence.But there was not a scintilla of evidence，unless the occurrence is of itself evidence of negligence.”The court then commented，“There are certain cases of which it may be said res ipsa loquitur and this seems one of them.In some cases the Court had held that the mere fact of the accident having occurred is evidence of negligence，as，for instance，in the case of railway collision.”

Then followed a discussion between the defendant's counsel and the judges of the Court of Exchequer over the relevance of certain precedents involving railroads.

Pollock，C.B.We are all of opinion that the rule must be absolute to enter the verdict for the plaintiff.The learned counsel was quite right in saying that there are many accidents form which no presumption of negligence can rise，but I think it would be wrong to lay down as a rule that in no case can presumption of negligence arise from the fact of an accident.Suppose in this case the barrel had rolled out of the warehouse and fallen on the plaintiff，how could he possibly ascertain from what cause it occurred? It is the duty of persons who keep barrels in a warehouse to take care that they do not roll out，and I think that such a case would，beyond all doubt，afford prima facie evidence of negligence.A barrel could not roll out of a warehouse without some negligence，and to say that a plaintiff who is injured by it must call witness from the warehouse to prove negligence seems to me preposterous.So in the building or repairing a house，or putting pots on the chimneys，if a person passing along the road is injured by something falling upon him，I think the accident alone would be prima facie evidence of negligence.Or if an article calculated to cause damage is put in a wrong place and does mischief，I think that those whose duty was to put it in the right place are prima facie responsible，and if there is any state of facts to rebut the presumption of negligence，they must prove them.The present case upon the evidence comes to this，a man is passing in front of the premises of a dealer in four，and there falls down upon him a barrel of flour.I think it apparent that the barrel was in the custody of the defendant who occupied the premises，and who is responsible for the acts of his servants who had the control of it; and in my opinion the fact of its falling is prima facie evidence of negligence，and the plaintiff who was injured by it is not bound to show that it could not fall without negligence，but if there are any facts inconsistent with negligence it is for the defendant to prove them.

Guest Statues and Res Ipsa Loquitur

First，a quick note about guest statutes.For a number of years，if a person were injured in an automobile accident where they were riding as a guest of the driver，the person injured could only recover if he or she could prove that the driver was grossly negligent.The courts reasoned that the guest gave up reasonable care when the guest was not paying his or her own way.It also reasoned that the possibility of collusion between driver and passenger to get at the insurance coverage of the driver was just too tempting.

Fortunately for torts students，this issue-the difference between negligence and gross negligence-in guest statutes has been resolved through a combination of insurance practices and state supreme court due process jurisprudence.A number of state supreme courts have ruled that legislation that barred recovery by a passenger violated the due process and equal protection rights provided by state constitutions.These cases are remarkable for their willingness to challenge the presumed rationality of their state legislatures by examining the reasoning above and finding that the state was acting irrationally when it enacted the legislation.In addition，insurance companies were more than willing to include coverage for the passenger in an auto accident，in exchange for a higher premium charged the driver/owner of the car.Since most drivers wanted to provide coverage if their negligence caused injury to a passenger in their car，the market seems to have taken care of the problem these suits posed for the courts.Cf.Galbraith v.Busch，196 N.E.2d 36(N.Y.1935)

Chapter 5　Cause in Fact

This chapter will begin by examining how courts approach the issue using the“but-for”test of causation，which asks whether the accident would have occurred“but for”the defendant's negligent conduct.The question requires us to imagine what would have occurred if we remove only the element of the defendant's negligent conduct while holding all other facts of the situation constant.

Ⅰ.“But-for”Causation


LYONS v.MIDNIGHT SUN TRANSPORTATION SERVICES


928 P.2d 1202

Per Curiam.

Esther Hunter-Lyons was killed when her Volkswagen van was struck broadside by a truck driven by David Jette and owned by Midnight Sun Transportation Services，Inc.When the accident occurred，Jette was driving south in the right-hand lane of Arctic Boulevard in Anchorage.Hunter-Lyons pulled out of a parking lot in front of him.Jette braked and steered to the left，but Hunter-Lyons continued to pull out further into the traffic lane.Jette's truck collided with Hunter-Lyons's vehicle.David Lyons，the deceased's husband，filed suit，asserting that Jette had been speeding and driving negligently.

At trial，conflicting testimony was introduced regarding Jett's speed before the collision.Lyons's expert witness testified that Jette may have been driving as fast as 53 miles per hour.Midnight Sun's expert testified that Jette probably had been deriving significantly slower and that the collision could have occurred even if Jette had been driving at the speed limit，35 miles per hour.Lyon's expert later testified that if Jette had stayed in his own lane，and had not steered to the left，there would have been no collision.Midnight Sun's expert contended that steering to the left when a vehicle pulls out onto the roadway from the right is a normal response and is generally the safest course of action to follow...

The jury found that Jette，in fact，had been negligent，but his negligence was not a legal cause of the accident.The jury finding of negligence indicates that the jury concluded David Jette was driving negligently or responded inappropriately when Ms.Hunter-Lyons entered the traffic lane and，thus，did not exercise the care and prudence a reasonable person would have exercised under the circumstances.［Although］the jury found Jette to have been negligent，it also found that this negligence was not the legal cause of the accident.Duty，breach of duty，causation and harm are the separate and distinct elements of a negligence claim，all of which must be proven before a defendant can be held liable for the plaintiff's injuries.

We cannot say that the jury's finding of lack of causation was unreasonable.There was evidence presented at trial from which the jury could reasonably have drawn the conclusion that even though Jette was driving negligently，his negligence was not the proximate cause of the accident.Midnight Sun introduced expert testimony to the effect that the primary cause of the accident was Ms.Hunter-Lyons's action in pulling out of the parking lot in front of an oncoming truck.Terry Day，an accident reconstruction specialist testified that，depending on how fast Ms.Hunter-Lyons was moving，the accident could have happened even if Jette had been driving within the speed limit.Midnight Sun also introduced of an automobile in his traffic lane.Although all of this testimony was disputed by Lyons，a reasonable jury could have concluded that Ms.Hunter-Lyons caused the accident by abruptly pulling out in front of an oncoming truck，and that David Jette's negligence was not a contributing factor.With the element of causation lacking，even the most egregious negligence cannot result in liability.

AFFIRMED

The“but-for”test is applied by considering only the negligent aspect of the defendant's conduct.In the Lyons case，for example，it is clear that the conduct of driving the truck caused the accident，in the sense that had the defendant not driven at all，the accident would not have occurred.This is not the issue，however.Instead，the court focuses on whether the accident would have occurred but for the defendant's negligent conduct.

Ⅱ.Proving But-For Cause:The Slip and Fall Case

Proving“but-for”causation can be a challenge even in fairly ordinary fact situations.Con-sider，for example，that staple of tort litigation known as the“slip and fall.”Even if the plaintiff can prove that the defendant negligently created a dangerous situation—a pool of spilled liquid or a banana peel left on the floor，a slippery or poorly lighted staircase—the plaintiff must still prove that the dangerous condition caused the fall.In many cases that has proved surprisingly difficult to do.

Chapter 6　Proximate Cause

The term“proximate cause”is as mysterious as any in law，and many have criticized the very use of the term to describe this next stage of the analysis，proposing such alternative descriptions as“legal cause”(itself hardly illuminating) or“scope of liability.”The point is to emphasize that this inquiry asks different questions than the preceding cause in fact analysis.Granting that the negligent conduct of the defendant was in some way the cause of the harm，we now ask whether or not the defendant should in fact be held liable for it.

After establishing that the defendant's negligent conduct was the cause in fact of the plaintiff's injury，the next step in the negligence analysis is determining whether the negligence was the“proximate cause”as well.

Ⅰ.Introductory Problem:Jury Instructions on Proximate Cause

As noted，proximate cause in theory is a distinct step in the analysis，which is reached if and only if actual cause is established.In practice，unfortunately，the two issues are not always kept clearly separated.Consider，for example，the following jury instructions，which will serve to introduce the type of issues presented in proximate cause analysis，as well as to present the two dominant approaches used in resolving them:

1.Jury Instruction:Direct Cause

The“proximate cause”is that which produces an injury directly，or in the natural and normal sequence of events without the intervention of any independent，intervening cause.It is the direct and immediate cause，the predominant cause which，acting directly or in the natural sequence of events，produces the accident and resulting injury，and without which the injury would not have occurred.

2.Jury Instruction:Foreseeability of Injury

The“proximate cause”of a jury is a cause which in its natural and continuous sequence produces an event，and without which the event would not have occurred.In order to warrant a finding that the defendant's negligence is the proximate cause of an injury，it must appear from a preponderance of the evidence that facts and circumstances existed that were such a person of ordinary prudence would have reasonably foreseen that the injury would be the natural and probable consequence of the negligence.

Examine these jury instructions.Both contain a“but-for”cause element(“and without which the event would not have occurred”).But they also contain an additional requirement，and it is those additional elements that will be the focus of study in this chapter.In the“Direct Cause”instruction，the emphasis，as the name suggests，is on the directness of the causation and the lack of any“independent，intervening causes.”The second instruction also speaks to the sequence of events，but adds the requirement that the defendant be able to foresee that the injury would be the result of the negligence.

Ⅱ.Foreseeability and Intervening Cause

The final issue to be considered in this chapter concerns the proper treatment of what are called“intervening causes.”The cause presenting this problem usually presents the same general fact pattern.First，the defendant acts negligently.This negligent conduct may not immediately cause the plaintiff any harm at all.Instead，the negligence creates a dangerous situation or，more broadly，places the plaintiff in a position of vulnerability.Some other actor or force then comes into play to trigger the potential danger created by the defendant and to thereby cause injury to the plaintiff.This other actor or force is the intervening cause.The difficulty is to decide whether or not this intervening force is so extraordinary or so independent of the original negligent conduct that the defendant should be excused from liability.(If the intervening cause is deemed to be so significant that it excuses the defendant，it is referred to as a“superseding cause.”)

Chapter 7　Multiple Tortfeasors

Ⅰ.Joint and Several Liability

1.Under this rule，each negligent defendant is fully responsible for a plaintiff's damages，assuming that the defendants caused an indivisible harm.However，liability is several only where defendant causes distinct or separable components of a plaintiff's harm.

2.Should comparative fault states continue to apply joint and several liabilities? No consensus has emerged.In fact，jurisdictions are so splintered that the Restatement refused to endorse a position.Instead，the Restatement sets out five separate“tracks”to describe the competing approaches.The first track reflects approximately eleven jurisdictions that have retained joint and several liability even after adopting comparative fault.The second track describes the opposite approach(adopted by approximately 14 states) of applying only several liability to multiple defendants who have caused indivisible harm.The remaining tracks reflect jurisdictions that have come down somewhere in the middle.One of the remaining tracks suggests the imposition of joint and several liability，subject to a reallocation of unenforceable shares to all parties in proportion to their share of comparative responsibility.Another track suggests the imposition of joint and several liability for a plaintiff's economic damages，but only several liability for noneconomic damages，such as pain and suffering.A fifth track suggests the imposition of joint and several liability only against defendants who are assigned“a percentage of comparative responsibility equal to or in excess of the legal threshold.”Among states that follow this approach，the “threshold”runs from 10% to 60%.Below this threshold，defendants are only severally liable for a plaintiff's harm.

3.Where a defendant commits an intentional tort，the Restatement suggests joint and several liability for indivisible harm regardless of which“track”a jurisdiction follows in cases involving negligent tortfeasors.

Ⅱ.Indemnity and Contribution

1.Contribution and indemnity are the primary methods by which jointly-liable tortfeasors seek reimbursement from one another.Indemnity is a rule that compels one tortfeasor to completely reimburse another who has paid a judgment to a plaintiff.Often，the rule applies where one party has contractually agreed to reimburse another.However，indemnity also applies in several other circumstances.For example，a defendant whose liability was premised on vicarious liability can seek indemnity from the“active”tortfeasor who actually harmed the plaintiff.In addition，indemnity can apply where tortfeasors have committed wrongs of a different“magnitude”against the plaintiff.See EPSTEIN，TORTS§9.8 AT 236(noting that a comment to restatement (Second) of Torts§866B allows for indemnity by a negligent actor against intentional，reckless，or even grossly negligent actors).Finally，product retailers or wholesalers sometimes can seek indemnity against manufacturers in a products liability action.See East Penn Mfg.C.v.Pineda，578A.2d 1113(D.C.1990) (permitting a retailer to seek indemnity against a manufacturer where the retailer's liability was based on duplication of manufacturer's warning label).See generally RESTATEMENT(THIRD) OF TORTS:APPORTIONMENT OF LIABILITY§31(1999).

2.As an“all or nothing”rule，indemnity is consistent with traditional tort principles such as contributory negligence and joint and several liability.This is not true of contribution，which envisions joint tortfeasors sharing responsibility for a plaintiff's harm.As recently as the 1970s，only a handful of American jurisdictions permitted contribution absent legislative action.See PROSSER＆KEETON ON TORTS§50 AT 337.The District of Columbia，which still retains the rule of contributory negligence，was one of those jurisdictions，and the Ahmadi decision from that jurisdiction reflects the basic contribution rule whereby jointly—liable tortfeasors can seek “pro rata”contribution from one another.See UNIFORM CONTRIBUTION AMONG TORTFEASORS ACT§2(1955).Today，however，a majority of states have enacted statutes that permit contribution on a comparative basis.Such statutes are consistent with states' adoption of comparative fault.See RESTATEMENT OF TORTS(THIRD) :APPORTIONMENT OF LIABIL-ITY§32，cmt.e(1999) (citing statutes and cases).

Chapter 8　Damages for Personal Injuries

Damages are a separate element of the causes of action in negligence and strict liability cases.With the trepassory intentional torts，general damages will be awarded once the jury finds that an intentional tort has been committed.In other words，damages are not a separate required element.

The amount of damages is a question of fact for the jury，(or judge，when the judge is the fact finder).Jurors are told that they are to compensate the injured to the extent possible，so as to place the person injured by the defendant in the position he or she would have been in had the defendant not injured him or her.To the common law，though money may never be a sufficient compensation，it is better than nothing at all，and theoretically substitutes for violence and provides for the peaceful resolution of disputes.

Ⅰ.Economic Loss

A prominent element of economic loss is an award of lost wages.In general，the calculation of lost wages relies on the following variables; the person's present wages and benefits，expected wage growth due to expected increase in job responsibility and benefits，expected wage growth due to expected increase in job responsibility and promotion，years of work expectancy，a subtraction for other employment in mitigation，a discounting of present value，and a determination of the tax effect on the award，if any.

A person's wages can be difficult to determine.For example，if a ball player is injured just when he is about to sign a pro contract，past wages are not relevant to his reasonably expected wage.And how is the law to deal with children who are permanently disabled or killed before they ever worked? One way is to use average wages of others similarly situated.Here，damages experts can consult national labor statistics for information about average wages，average wage growth and average work expectancies.There may be personal characteristics of the injured person that may reasonably affect these averages.

Whether to discount to present value is also a matter of debate.Some jurisdictions determine that wage growth and inflation will balance out any need to discount total wages to its present value.Others recognize that paying a lump sum up front for all the wages a person would have lost over a number of years doesn't account for the fact that investing the unused portion of that money during that work expectancy of the injured person will produce an income stream well in excess of the lost wages.And so damages experts try to calculate a figure which will pay the expected wage of the individual，invest the excess，and thereby produce a stream of income equal to the exact amount of money a person would have been paid over their work ex-pectancy.One way of looking at what the damages expert is doing is to ask yourself how much life insurance you would need to buy to pay your family and what you would have made for them over the years you would be working.You would buy too much insurance if you just multiplied the number of years you would work time for your expected wages，because of the investment factor.

Again，figuring past medical expenses is also fairly easy，but determining future medical expenses requires predicting the future.Will continuing care be more or less expensive? What if a miracle cure is found? What incentives are there for the patient to try to get better，compensate for their injury and move on with life? How do you factor in all these uncertainties and come up with any reasonably accurate figure for future medical expenses?

One way to handle the uncertainty of future damages is for the parties to enter into structured settlements.These agreements are contracts that provide payment for certain needs，if and when they arise.One danger of structured settlements is that they may cause the plaintiff to malinger in order to get the future payment.Also，if there is a fair way to determine the total sum of the future damages，there is no economic reason to favor the defendant keeping the unpaid sum for reinvestment，over the plaintiff getting the sum and investing it for the plaintiff.Each will take risks in investing the money that or may not pan out.Yet despite these difficulties，structured，or“periodic，”payments is the method of payment provided by worker's compensation statues，because the conduct and health of the plaintiff can be effectively monitored by the worker's compensation system providing health benefits.

Ⅱ.Non-Economic Losses:Pain and Suffering

One type of damage that is unrecoverable in a personal injury case is for“pain and suffering.”Pain is the physical pain that plaintiff suffers from his injuries(i.e.，the loss of a leg).Suffering is the psychological pain that plaintiff feels because of his condition.

The difficulty is that，unlike lost wages or medical expenses，few“pain and suffering”cases can truly be measured in dollar terms.Consider the prior problems in which one plaintiff suffered paralysis，another suffered facial disfiguration and a third suffered brain injury.All of these injuries may involve a great deal of pain.They may also impose psychological suffering on the plaintiff subjected to them.

Ⅲ.Loss of Consortium

Loss of consortium claims are wrapped in the sexism of early English common law.And even as late as 1952，in England，while a husband was allowed compensation for loss of the society and sexual services of his wife，a wife was not allowed compensation for the loss of her husband.Best v.Samuel Fox and Co.Ltd.［1052］A.C.716.The wife was treated like the man's property or as a servant.The American cases，however，since the 1950s，universally vest the ac-tion for loss of consortium in the wife as well as the husband.See Hitaffer v.Argonne Co.，1983 F.2d 811(D.C.Cir.1950) ; RESTATEMENT(SECOND) OF TORTS§693(1).

The debate over the loss of consortium has now shifted to suits by children whose parents have been injured or killed.The leading case against providing for the loss of a parent by a minor child is Borer v.American Airlines，Inc.，563 P.2d 858，860－61(Cal.1977)，where Justice rejected the damage claims of the injured party's nine children.Michigan is mixed，allowing recovery to parents for loss of their children.Berger v.Weber，303 N.W.2d 424(Mich.1981) but not to children for loss of their parents.Sizemore v.Smock，422 N.W.2d 666(Mich.1988).More recently，a different perspective emerged in Villareal v.Arizoma，774 P.2d 213(Ariz.1989).The Arizona rule allows parents to recover for the loss of companionship of their adult children，even though the parents were not dependent upon those adult children for financial support.To the Arizona courts，the nature of the loss—companionship，love and support—required recovery without regard to the archaic pecuniary theory of parental rights.

Ⅳ.Future Damages

Many personal injury cases involve a claim for future earnings and future medical expenses.One issue is whether awards for these types of damages should be reduced to present value.

Let's start by looking at future earnings.Suppose that，absent a debilitating accident，plaintiff might have expected to work for 20 more years at a wage of $ 40,000 per year.In order words，he might have expected to receive $ 800,000.If plaintiff is given the entire $ 800,000 at the conclusion of the law suit，and can invest it in a safe security，for example，at 5% per annum，he will earn，on interest alone，before taxes，$ 40,000 a year.Won't the plaintiff be overcompensated? Plaintiff will receive the expected $ 40,000 per year at the end of each of the twenty years，for twenty years，but will have the entire $ 800,000 left at the end of the 20 years.Some argue that such an award represents overcompensation because the award should only compensate plaintiff for his actual loss($ 40,000 per year for 20 years) and not provide him with a windfall(the remaining $ 800,000).As a result，some argue that the award should be reduced to present value—giving plaintiff the amount needed to generate $ 40,000 a year for 20 years，but exhausting the principal at the end of that time.Some might disagree with the “windfall”analysis.After all，inflation is a fact of life.So is expected wage growth，as responsibility rises，and a person becomes more efficient and experienced，and so can take on more work.

Ⅴ.Punitive Damages

In resent years there has been a proliferation of claims for punitive damages in tort cases，and to some，the awards of punitive damages have grown too high.Accompanying this increase in punitive damages claims is renewed criticism of the concept of punitive damages in a tort system that is designed primarily to compensate injured parities for harm.The result has been for states to examine characterizations of a defendant's conduct in the light of the historic objectives of punitive damages，try to more precisely define the nature of the conduct potentially subject to a punitive damages award，and heighten the standard of proof required of someone seeking an award of punitive damages.Moreover，some argue that if the punishment in a given case is too great，it may be arbitrary，may violate due process，and may violate both state and federal constitutions.

Chapter 9　Limited Duties:Special Limitations onthe Scope of Duty

Ⅰ.Introduction

As we have seen，there can be no negligence unless the plaintiff establishes that the defendant has breached some legally-recognized duty of care.In most cases that we have studied thus far，the alleged negligence has been based upon some type of affirmative misconduct(i.e.，misfeasance) between the parties.In this Chapter we examine a variety of situations where the defendant has done nothing at all(i.e.，non-feasance) under circumstances where the law imposes an affirmative duty to act in a certain manner，as well as in situations when the law simply does not recognize that any legal harm has occurred.

Ⅱ.“Misfeasance”v.“Non-Feasance”

The traditional common law“no duty”to rescue rule seems particularly harsh because it offends commonly accepted notions of morality.Most people in a civilized society are morally outraged by any person's refusal，as in Yania，to render aid or assistance to someone who is in life-threatening peril，especially when to do so does not subject the rescuer to any personal danger.Nevertheless，as one commentator has observed:“the law has persistently refused to recognize the moral obligation of common decency and common humanity，to come to the aid of another human being who is in danger.”

At the opposite end of the moral spectrum，however，the imposition of an affirmative legal duty to render aid may be just as offensive to society's notions of individual autonomy and the freedom to act(or not to act) in a certain way.Historically，courts have sometimes attempted to balance these competing interests by characterizing the actor's conduct as one involving either “misfeasance”or“nonfeasance.”

Ⅲ.Public versus Private Duties

It is one thing for the court to impose an affirmative duty to act upon a private individual; it is quite a different matter to impose such a duty upon a public entity.The potential economic implications of requiring public entities to take affirmative action in various potential negligence situations have led many courts to refrain from imposing affirmative duties to act，at least absent some special circumstance.As we have seen already，if the public entity(even though under duty to take action) nevertheless voluntarily acts so as to induce the plaintiff，a duty may be imposed.Likewise，if some“special relationship”can be shown to exist between the plaintiff and the public entity，an affirmative duty to act may be recognized.

Ⅳ.Negligence Infliction of(Solely) Emotional Injuries

One of the most controversial areas of negligence law is duty as it relates to emotional distress injuries sustained by“bystanders”and caused(either directly or indirectly) to a third-party victim.The tort cause of action is generally referred to as“negligence infliction of emotional distress”(i.e.，NIED).In this tort，however，the plaintiff has suffered no actual physical harm that can be directly attributed to the defendant's alleged negligence.Instead，the plaintiff seeks to recover for purely emotional distress injuries(which may or not be accompanied by some physical symptoms or manifestations) that are allegedly caused by the actor's original negligence toward some other person with whom the plaintiff claims some type of close or other special relationship.

At the outside，it must be noted that“negligence infliction of emotional distress”cases can be analyzed from either a“no duty”or“no proximate cause”perspective.Although considerable debate among courts continues to surround this basic question，the legal distinction between these two very different analytical approaches was nicely explained in Ballard v.Uribe，715 P.2d 624(Cal.1986) :

“A court's task—in determining‘duty’—is not to decide whether a particular plaintiff's injury was reasonably foreseeable in light of a particular defendant's conduct，but rather to evaluate more generally whether the category of negligent conduct at issue is sufficiently likely to result in the kind of harm experienced that liability may appropriately be imposed on the negligent party.”

The jury，by contrast，considers“foreseeability”in two more focused，fact-special settings.First，the jury may consider the likelihood or foreseeability of injury in determining whether，in fact，the particular defendant's conduct was negligent in the first place.Second，foreseeability may be relevant to the jury's determination of whether the defendant's negligence was a proximate or legal cause of the plaintiff's injury.

Ⅴ.Negligent Infliction of(Solely) Emotional Injuries

1.The“Impact Rule”

As discussed in Dziokonski(Dziokonski v.Babineau 380 N.E.2d 1295(Mass.1978) )， the“impact rule”(referred to as the“Spade”rule in Massachusetts，after its namesake，Spade v.Lynn＆Boston R.R.，168 Mass.285(1897) )，denies recovery for all emotional distress injuries received by anyone who was not also physically impacted by the actor's original negligence.The reasons most often given for this rule are set forth in the main opinion in Dziokonski.The legal effect of the“impact rule”is to deny recovery by even the closest relatives of the victim of a negligent inflicted injury in any case where they merely witnessed or(as in Dziokonski) where they learned nearly contemporaneously of the victim's injury，but were not themselves physically harmed by the actor's negligence.As indicated by Dziokonski，most(although not all) courts have abandoned the“impact rule.”See，e.g.，Tobin v.Grossman，24 N.Y.2d 609(1969).

2.The“Zone of Impact Rule.”

Dziokonski，also discusses the“zone of impact”rule that permits recovery for purely emotional distress injuries to persons who，although not themselves physically impacted by the actor's negligent conduct toward a third-person，are so closely situated to the accident scene(i.e.，within the“zone of impact”) that they could have been physically impacted.The rationale is that such a person is just as foreseeable as a victim of the actor's negligence as those who are，in fact，actually impacted.Thus，under this rule there is no legal justification for denying recovery to such closely-situated(i.e.，foreseeable) bystanders.

The“zone of impact”rule expands the scope of potential liability，but it still does not permit recovery for emotional distress injuries sustained by those persons(even though close relatives as in Dziokonski) who are not physically situated within close proximity to the actual scene of the victim's injury.Courts often become occupied with trying to delineate the precise limits of the permissible“zone”of impact.

3.The“Dillon Rule”

Dissatisfied with the inconsistent results produced under the“impact”rule and the“zone of impact”rule，the California Supreme Court in Dillon v.Legg，441 P.2d 912(Cal.1968)，articulated a new“rule”relative to the recovery of emotional distress injuries by bystanders in negligent infliction cases.Instead of relying solely upon the occurrence of a physical impact(i.e.，the“impact”rule) or the physical location of the bystander relative to the location of the injured victim(i.e.，the“zone of impact”rule)，the court in Dillon adopted a test for the imposition of a duty that was determined simply by the foreseeability of the bystander's emotional distress injury under the circumstances.To aid courts in identifying the types of situations most likely to produce foreseeable emotional distress injuries，Dillon identified three distinct“factors”to be taken into consideration in determining whether a duty was owed in a given case.Specifically，these factors included:

(1) Whether plaintiff［the bystander］was located near the scene of the accident(as contrasted with one who was a distance away from it) ;

(2) Whether the shock resulted from a direct emotional impact upon plaintiff from the sensory and contemporaneous observance of the accident(as contrasted with learning of the accident from others after its occurrence) ; and

(3) Whether plaintiff and the victim were closely related(as contrasted with the absence of any relationship or the presence of only a distant relationship).

Although the Dillon factors were merely intended as guidelines to be used in determining the ultimate issue:foreseeability of emotional distress under the specific circumstances involved，the so-called Dillon test，by which it is now often referred to，has taken on a“life”of its own.Some courts have ignored the Dillon factors altogether，or applied them only occasionally，as needed to justify a particular desired result.Other courts have treated them as a rigid set of requirements for the imposition of a duty in bystander negligent infliction of emotional distress cases.In any event，the flexibility that was intended by Dillon has produced no less certainty and predictability than its predecessor rules as the following cases illustrates.

Chapter 10　Premises Liability:Duties of Owners and Occupiers of Land

As we have seen，the political，social，and economic influences of early English feudal society played an important role in shaping tort law.At that time，England was a rural，essentially agrarian society，in which not only land，but wealth and power were directly associated with the ownership of real property.Not surprisingly，the newly-developed English common law rules reflected this feudal heritage by creating various“status”categories which often favored the landowner in claims brought by injured entrants.These categories involved simplistic classifications based solely upon the legal“status”of the injured entrant—trespasser，licensee and invitee.

When the American colonies become states，formed their own governments and created their own judicial systems，they adopted legal precedents from the existing body of English common law.Since the early American society was also largely rural and agrarian.American courts gave a warm reception to the English common law“status”categories.Just like their English counterparts，American courts strictly enforced and rigidly applied the categories.The results were often harsh and uncompromising，frequently favoring the landowner.

As both English and American societies evolved，becoming more urban and industrialized，the legal rules that had once favored the feudal landowners began to change.Courts recognized new subcategories of entrants such as“discovered trespassers”and“child trespassers.”Desirous of achieving more just and fair results，courts began to blur the once clear distinctions between the original status categories.By the middle of the twentieth century，virtually every American jurisdiction had developed an impressive array of legal rules，exceptions，limitations and even “fictions，”each patterned around the traditional tri-partite common law“status”categories.The resulting body of law has persisted largely intact today in most American jurisdictions，despite continued and often severe criticisms from both courts and legal commentators.For example，in the 1959 decision that rejected the traditional common law distinctions between“licensees”and “invitee”in admiralty law，the United States Supreme Court characterized this myriad of common law rules as a“semantic morass.”See Kermac v.Compagnie Generale Translantique，358 U.S.625，630－31(1959).

Most of these traditional doctrines continue to be recognized and applied，in at least some form，in virtually every American jurisdiction.To understand why，it is necessary to examine the historical doctrines，as well as the modern pressures for change.The resulting body of case law，often referred to as“premises liability”law，represents one of the most litigious and diverse areas in all of torts today.Concerned primarily with the myriad of tort liabilities that arise out of conditions existing on real property，as well as the various activities which are conducted thereon，the law of premises liability encompasses far more than the ubiquitous“slip and fall”case.Indeed，there may be no single area of modern tort litigation that involves so diverse and complex an array of legal issues as that of“premises liability.”

Ⅰ.Common Law“Status”Categories of Entrants

Common Law negligence is the most frequently asserted cause of action in premises liability cases.However，sometimes plaintiffs also rely on other tort theories，such as those involving various intentional torts，nuisance，or even strict liability.Moreover，there are an ever-increasing number of statues and ordinances that regulate individual aspects of the law governing the tort liability of owners and occupiers of legal property.

The duty of care owned by a landowner of occupant of real property to persons injured on the premises is dependent，in whole or in part，upon the legal“status”of the entrant as either a trespasser，a licensee，or an invitee.Absent a statute or some other special circumstance to the contrary，the landowner ordinarily owes no duty with respect to a mere trespasser，and only a limited duty with respect to licensees.In fact，the only category of entrants to whom the landowner owes a traditional duty of reasonable care is the invitee.Of course，as will become evident，there are numerous exceptions to these general rules for determining the landowner's duty of care in common law negligence actions.

Ⅱ.Special Categories of Entrants

1.Trespassing Children

Young children who are injured after trespassing onto the land of another have always created special problems under the traditional common law scheme for determining the landowner's duty of care.Because of their tender age and lack of experience in recognizing potential which might be encountered，young children，even though technically classified as tres-passers，have generally been treated less harshly than other types of trespassers.Known variously as the“turntable doctrine，”“the playground theory，”the“dangerous instrumentality doctrine”or most commonly as the doctrine of“attractive nuisance，”these rules represent an attempt to avoid the harsh effects of the traditional“no duty”rule that applies to ordinary trespassers in those special situations where the injured entrant is a young child.See PREMISES LIABILITY§19 A.03 for a thorough discussion of the historical development of the“attractive nuisance”doctrine.

Under the“attractive nuisance”doctrine，the child's legal status as a trespasser is not conclusive with respect to the landowner's duty of care.Instead，it represents merely one of many factors that must be considered by the trier of fact.Thus，a duty of reasonable care may still be imposed upon a landowner who has reason to anticipate the presence of trespassing young children on the premises and the danger created by some dangerous condition existing on the property is of such a nature that the injured child，because of his/her young age，inexperience，or other circumstances，is not otherwise likely to have appreciated it.Historically，the name of this doctrine derives from the fact that the injury-causing condition or activity must have actually“lured”or“enticed”the child to commit the trespass.However，this requirement is no longer necessary in the majority of jurisdictions which continue to apply the doctrine today.

2.Firefighters，Police Officers and Other Public Officials

Firefighters，police of entrants that deserves special attention are those of firefighters，police officers，and other public officials who enter onto premises while performing their official duties.Under the traditional status classifications，these entrants would naturally fall into the “invitee”category，to which the landowner owes a duty of reasonable care under the circumstances since the presence of such entrants on the premises is due solely to their performance of some official duty or an employment-related function from which the landowner typically derives a distinct benefit.Thus，it is not surprising that various types of public officials and employees，including postal workers，trash collectors and numerous government inspectors，who enter on premises have been classified as“invitees”for purposes of defining the landowner's duty of care.See.E.g.，Atchley v.Berlen，408 N.E.2d 1177(Ⅲ.App.Ct.1980) (state meat inspector) ; Suhr v.Sears，Roebuck＆Co.，450 P.2d 87(Mont.1969) (trash collector) ; Schwartz v.Selvage，277 N.W.2d 681(Neb.1979) (mail carrier).This is the approach that has been taken by the RESTATEMENT(SECOND) OF TORTS§345，in comment c.

Despite the classification of various types of government and public officials as invitees，there is one particular subgroup within this general category of entrants(consisting solely of firefighters and police officers) that traditionally has been denied invitee status by many jurisdictions，and treated，instead，as mere“licensees.”See generally PREMISES LIABILITY§1.05 ［3］［C］.Typically referred to as the“firefighter's rule，”this special treatment has been justified by the argument that it would be unfair to impose a duty of reasonable care upon landown-ers to protect such entrants from injuries due to the unusual circumstances which often necessitate their entry.See，e.g.，Sherman v.Suburban Trust Co.，384 A.2d 76(Md.1978).Other courts continue to support the“firefighter's rule”on the basis that firefighters and police officers have been specially trained to confront dangerous situations as a necessary part of their occupations，and should be denied the favored“invitee”status by virtue of their assumption of the risk with respect to such dangers.See，e.g.，Rosa v.Dunkin' Donuts of Passaic，583 A.2d 1129 (N.J.1991).Some courts have justified their continued adherence to this rule on the basis that firefighters and police officers are specially compensated for their high-risk occupations.See，e.g.，Malo v.Willis，178 Cal.Rptr.774(Cal.Ct.App.1981).Whatever the justification，the application of the“firefighter's rule”typically bars recovery by an injured firefighter or police officers for those injuries which were caused by the same conduct or activity that was responsible offices for the entrant's original presence at the scene，just as any true“license”would be barred.It is only when the injury to a public safety officer results from some cause that is truly separate and distinct from those circumstances which necessitated the original entry that the landowner or occupant will normally be held liable.Of course，when a firefighter or police officer has been classified as a“license”under the“firefighter's rule，”the landowner still remains subject to the same limitations which are applicable to any other“license.”Thus，the landowner may still have a duty to warn firefighters and police officers who enter the premises as to the presence of certain hazards which are known to exist，as well as refrain from inflicting any willful or wanton injury.

While a few jurisdictions have abolished the“firefighter's rule”in favor of a standard based upon reasonable care under the circumstances，the majority of jurisdictions continue to recognize the landowner's limited liability relative to this special category of public safety officers.

3.Social Guests

Another category of entrants in premises cases which requires special consideration is that of social guests.A social guest is one who has been expressly invited onto the premises for some social，non-business purpose.Despite the fact that such persons have been invited to enter the premises，the majority of American jurisdictions treat them as mere licensees，to whom the landowner's only duty is to provide a warning of known，hidden dangers.This is true，where the social guest also provides some service or other incidental benefit to the landowner while on the premises.See PREMISES LIABILITY§1.05［3］［b］.

The rationale most frequently offered in support of this reduced duty of care owned to invited social guests on the premises is that such persons should be entitled to no greater protection from hazards on the host's premises than would any other member of the host's own family.Since the host is not required to inspect the premises to discover and remove hazards which might injure members of his own family，such an inspection(ordinarily required to prepare the premises for an invitee) should also not be required for the visit of a mere social guest.Not sur-prisingly，however，this harsh treatment of social guests has been the subject of much criticism and debate among courts and legal commentators.

Ⅲ.Recreational Premises

The application of the common law tripartie scheme of classifying entrants to land has been particularly troublesome in situations involving persons who are injured after having been gratuitously permitted to enter land for recreational purposes.Under the traditional scheme，such a person could possibly be classified as an“invitee，”to whom a duty might be owned by the landowner either to warn or remove known dangers from the premises.However，such duties have been perceived as particularly burdensome on recreational landowners.As a result，the legislatures in almost every state have enacted statutes(referred to as“recreational use”statutes) that expressly articulate a lesser duty of care in certain recreational settings.Basically，these statutes treat recreational entrants as“licensees”rather than“invitees，”and impose only a duty to refrain from intentionally inflicting an injury on the recreational entrant.

Ⅳ.Criminal Assailants

Traditionally，the common law declined to impose any liability for negligence against the owners or possessors of property for injuries inflicted upon entrants by the criminal actions of unknown third parties.See RESTATEMENT(SECOND) OF TORTS§315(1965).The reason most often given by courts for such a no-duty rule relates to the absence of foreseeability by the landowner or occupant with respect to criminal attacks by third party assailants.For example，in Doe v.Manheimer，563 A.2d 699(Conn，1989)，the plaintiff pedestrian was abducted from a public sidewalk and subsequently sexually assaulted by an unknown assailant as she walked adjacent to the defendant landowner's vacant lot that was overgrown with brush and tall grass.The court held that even if the defendant had been negligent in allowing the lot to become overgrown with weeds，such negligence was not the proximate cause of the plaintiff's assault injuries.Instead，applying the traditional rationale based upon the absence of foreseeability，the court concluded that the intentional misconduct of the assailant constituted an independent cause that superseded any such negligence by the defendant.

Despite the traditional rationale for this no-duty rule，certain specific types of criminal activity by third parties are not always unforeseeable.

Ⅴ.Lessors of Real Property

Unlike the traditional rules regarding liability for ordinary landowners with respect to premises-related injuries，lessors of real property enjoyed much greater common law immunity.Even though the tenant/lessee might be classified as an“invitee”on the leased premises，most courts refused to impose any common law duty of care whatsoever upon the lessor with respect to injured tenants，or even their injured guests(licensees).By analogy to the common law sales doctrine of caveat emptor(“let the buyer beware”)，this traditional rule of nonliability of lessors has sometimes been referred to as caveat lessee(“let the lessee beware”).Over the years，the harshness of this rule of nonliability has given rise to the creation of numerous“exceptions”whereby a duty of reasonable care has been imposed against lessors of real property in a wide variety of special situations.

Chapter 11　Defenses

Ⅰ.Defenses Based on the Plaintiff's Conduct

Courts have long recognized the importance of considering the plaintiff's own conduct in determining whether the plaintiff is entitled to recover compensation.At one time the basis for such decisions may have been the moral notion that the plaintiff's own misconduct somehow cancelled out the defendant's negligence or otherwise rendered the plaintiff undeserving.In some recent times law and economics scholars have justified such policies on the basis of efficiency and incentives.The plaintiff may be the party who can most easily and cheaply take precautions to avoid an accident，and denying or reducing recovery when the plaintiff fails to do so will provide an important incentive to take appropriate precautions.

1.Contributory Negligence

Contributory negligence is the plaintiff's failure to use due care for his or her own safety，which is an actual and proximate cause of the plaintiff's injuries.This defense originally was a complete bar to all recovery by the plaintiff.

2.Comparative Negligence

The“all or nothing”aspect of contributory negligence provoked increasing criticism through the first half of the twentieth century.Many argued that the defense produced unfair results since it often let a negligent defendant escape without liability.The justification for the doctrine—that the plaintiff's negligence disqualified him from recovery—could be used against the defendant:If the plaintiff's fault made it unjustified to throw the entire loss on the defendant，so the defendant's fault made it unjustified to leave the entire loss with the plaintiff.Others were concerned that efforts to escape the doctrine，such as last clear chance，unnecessarily confused and complicated the law.There was also a concern that the doctrine encouraged unprincipled behavior by the jury，which might decide in the plaintiff's favor on contributory negligence，in spite of the evidence，but then surreptitiously reduce the damages.Better，it was felt，to handle this explicitly by adopting a rule that would mitigate the all or nothing aspect of contributory negligence，while retaining its effect of penalizing the plaintiff whose lack of care contributed to her own injury.This was the adoption of what is generally referred to as comparative negli-gence.As the materials below illustrate，comparative negligence(for some variation thereof) has been adopted by statute in many jurisdictions，and by judicial decision in a few others.How ever the doctrine is adopted，there are certain basic choices that must be made.

3.Assumption of Risk

The common law took the position that there was no legal injury to one who consented to bear a risk.In tort law，this maxim became the doctrine of assumption of risk.One aspect of this doctrine involves the explicit release of liability by contract.The more difficult problem is whether one can imply such an“agreement”to bear the risk from the plaintiff's conduct.

(1) Express Assumption of Risk

A party may agree by contract to bear a risk.But courts are wary lest such agreement undermine the safety and compensation policies of tort law.When such a release is challenged，courts must decide whether or not to enforce the release of liability.

(2) Implied Assumption of Risk

Implied assumption of risk involves situations where the plaintiff has voluntarily encountered a known risk.Should this be construed as an implied agreement to release from liability the party that created the risk? The courts must decide what the consequences of such an implied agreement should be.One of the problems with this doctrine is deciding whether it is really something distinct from ordinary contributory negligence.

Ⅱ.Other Defenses:Limitations and Immunities

This section deals with other types of defense that do not involve the issue of the plaintiff's conduct.Statutes of limitation and repose are designed to prevent the litigation of claims after the passage of a sufficient period of time.Immunities，on the other hand，are bars to litigation based on the status of the defendant.

1.Statutes of Limitation and Repose

Statutes of limitation and statutes of repose both operate to bar claims after a specified period of time has elapsed since the claims“accrued.”These statutes express the decision of the legislature that after a certain period of time，such claims have become too old or，as they are often described，“stale.”The reasons for barring stale claims are many，but the most important usually put forward are，first，the loss of evidence over time and，second，the need eventually to put disputes to rest.The first reason recognizes that the passage of time creates unfairness as evidence disappears，memories fade，and witnesses die or disappear.The defendant who did not preserve，or cannot now find，exculpatory evidence may therefore be prejudiced if a claim can be pursued many years after the events that gave rise to it.It is worth nothing，however，that in theory a statute of limitations bars the claim simply by the passage of time.The defendant asserting the statute does not need to prove that prejudice would in fact occur in order to make use of the defense.The second reason is founded on the problems that can occur when settled expecta-tions are overturned after many years.There is a value placed on prompt assertion of rights and in the security of knowing that a dispute cannot be pursued after the passage of a certain number of years.Here again，however，the defendant is not obligated to prove that any settled expectations will in fact be upset.The passage of the prescribed time period without filing suit is sufficient to allow the defense.

Statutes of limitation must begin to run at some identifiable point in time.Usually this is said to be at the moment the cause of action“accrues.”Accrual occurs at the moment the cause of action is complete，in that all the events necessary to satisfy the elements of the cause of action have occurred，so that the case is now ripe for the plaintiff to file suit.Because negligence cases，for example，require actual damages in order to be actionable，the statute of limitations in most personal injury cases begins to run at the moment the plaintiff is injured.While this moment is readily identifiable in accident cases，it may be much harder to pinpoint in toxic exposure cases，in which exposure may occur over a period of many years，and symptoms of illness only gradually manifest themselves.To start the statute running at the first exposure would likely mean that the cause of action was barred before the plaintiff ever knew that a problem occured.In medical malpractice cases，the existence of a problem，such as a misdiagnosis，is not discovered until several years after the doctor's act.

Statutes of repose also impose a time limit，but it is calculated in a wholly different fashion.Statutes of repose are designed to place an outer limit on the responsibility of a party for a particular act，without regard for the timing of the injury to the plaintiff.An example is the construction statute of repose，which bars suits against the architects and builders of an improvement to real property after a specified number of years after the substantial completion of construction.For example，if the statute of repose barred suits after ten years，the plaintiff who was injured because of a defect in design or construction of the building eleven years after substantial completion would be barred from suing，no matter how quickly the suit was filed after the injury occurred.In other words，the suit would be effectively barred even before the injury occurred.Similar statutes are on the books in some jurisdictions to protect manufacturers of durable products against product liability suits.Such product liability statutes of repose would typically begin to run on the date the defendant sold the defective product that caused the injury.

The operation of both types of limits can be harsh and arbitrary，and tend to cut against the preference of courts to decide cases on the merits.As might be predicted，some courts have developed doctrines to allow a certain amount of flexibility in the application of the statutes，although usually at some expense to clarity and ease of administration.Some of these doctrines are illustrated below.

As a final note of caution，it should be kept in mind that the failure to meet the statute of limitations is one of the most common complaints in legal malpractice suits.This may be in part because the determination of the proper statute of limitations can be difficult，as surprising as that may sound.The first step is to look the statutes up and determine which statute applies to a particular case.That is not quite the statement of the obvious that it may appear.First，it may not be clear from the text of the statute itself what categories of cases it applies to，and in some cases more than one statute can appear to govern.Research into the application of the statutes is often necessary to determine how the courts actually apply the statutes.Furthermore，different statutes may apply to the same claim depending on the legal theory used.For example，a personal injury caused by a defective product might be brought as a claim in tort for strict product liability or as claim for breach of implied warranty.Very different statutes of limitations are likely to apply depending upon the theory chosen，and it can happen that a claim is time barred under one theory，but not another.Sometimes a plaintiff can obtain a longer statute by suing the defendant in a different jurisdiction.Finally，many ameliorating doctrines exist that may toll the running of the statute for a period of time.Because many legislatures in recent years have altered or reformed these statutes and how they operate，there is no substitute for thorough understanding of a particular jurisdiction's current statutes and their application.

2.Immunities

“Immunities”are generally protections against being sued based on the status of the defendant.For our purposes，the most common immunities are family immunities(based on the status of the defendant as a member of the plaintiff's family)，charitable immunities(based on the defendant's statue as a charitable organization) and governmental immunities.Recent court decisions and legislative changes have tended to narrow or even eliminate the protection of the family and charitable immunities.Governmental immunities are still very much alive，but are frequently subject to limited waives by statute.

(1) Family Immunities

The origin of family immunities lies in the common law doctrine that husband and wife were a single legal person.For that reason，one spouse could not sue the other for a tort，because it would be as if a person were suing herself or himself.This was thought to be a logical impossibility.Logical or not，the strictness of this rule began to erode in the nineteenth century as legislatures began to pass legislation，called Married Woman's Property Acts，that granted women the right to own property separately from their husbands and to sue to protect it if need be.Courts joined in this trend by allowing spouses to sue each other to recover for intentional torts.From that point on spousal immunity continued to weaken to the point that，today，it is generally abrogated.The RESTATEMENT(SECOND) OF TORTS§895F，for example，now takes the position that no immunity exists between spouses solely because of the marriage relationship.

A separate doctrine，traceable to the Mississippi case of Hewlett v.George，9 So.895(Miss.189)，recognized parental immunity from tort actions filed by their children.No legal fiction about oneness of parent and child supported this immunity，which came to be justified by a varie-ty of somewhat inconsistent argument.One concern was that allowing such actions would potentially disrupt family harmony and interfere with the right of parents to discipline their children.A separate concern，which likely became more acute as automobiles and automobile insurance became more common，was that such actions would encourage collusive lawsuits.For example，if Parent got into an accident while driving the family car with Child as a passenger.Child could sue Parent alleging negligent driving.If Parent had automobile insurance，there would be every incentive on Parent's part to tearfully confess to negligence and thereby collect on the automobile liability policy on Child's behalf.(You will note that family harmony seems to survive in this example).If Parent were immune from suit，however，the insurer would be safe from such suits.

As with spousal immunity，parental immunity has gradually eroded.Courts began to allow suits when the child was injured while working on parents' commercial endeavors.Some courts then began to allow suits for intentional torts.Others allowed suits in exactly the situations that most worried the insurers:for automobile accidents or，more generally，whenever insurance was available to pay the claim.The concern with collusion tended to get brushed aside as insufficient to justify the total ban on liability.Today，many jurisdictions have totally abolished the immunity.With abolition(or steps toward abolition) new problems began to arise under the general heading of“negligent supervision.”As example of this type of issue，consider the parent who allows a five-year-old child to play in the front yard without supervision.If the child wanders into the street and it is struck by an automobile，should the child have an action against the parent for negligent supervision? Is this careless parenting，or proper encouragement of the child's independence? The implications of this sort of liability on proper parental discretion are troubling to some courts that have otherwise abolished the immunity.In New York，for example，the Court of Appeals refused to allow an action for negligent supervision.Holodook v.Spencer，324 N.E.2d 338(N.Y.1974).California and some other jurisdictions，by contrast，have abolished the immunity and replaced it with a“reasonable parent”standard of care that is supposed to allow sufficient leeway for the proper exercise of parental discretion and discipline.Gibson v.Gibson，479 P.2d 648(Cal.1971).In the view of these courts，the proper limitation is not absolute or even limited immunity，but a sensibly drawn substantive rule of liability.

Even if the“correct”standard of liability is adopted，once parental immunity is abolished，some interesting new possibilities are opened up.

(2) Charitable Immunity

The immunity of charitable organizations from suit by those injured by their beneficent activities is also something of an historical curiosity whose time has largely passed.Courts put forward various explanations and justifications for the immunity，none of which are totally satisfactory and all of which the critics of the rule have attacked and debunked.In recent times courts and legislatures have tended to abrogate the immunity more or less completely，although it survives in some jurisdictions in limited forms thanks to legislative action.The rule applied in one's own jurisdiction must therefore be researched before any counsel is provided on this topic.

Courts seem to have originally embraced the immunity out of a sense that it would produce and encourage those who tried to provide charitable benefits to others.Perhaps there was a time when most charities were small，underfunded affairs in need of such protection，and perhaps courts were right to be concerned that the threat or liability would mean that，for example，there would be no health care at all for the poor.Today the charitable or non-profit hospital is apt to be multi-million dollar concern that，at the very least，is able to purchase adequate liability insurance.As the perception of the nature of charitable enterprise changed，the attitude of the courts towards charitable immunity changed as well.As a result，the RESTATEMENT(SECOND) OF TORTS§895E today takes the position that“one engaged in a charitable，educational，religious or benevolent enterprises or activity is not for that reason immune from tort liability.”Most jurisdictions today agree.Cf.D.DOBBS.THE LAW OF TORTS§282(West 2000).

(3) Governmental Immunity

The liability of governmental entities for torts committed by their agents and employees is a huge topic.Whole treatises have addressed the problems involved in suing governing entities.Because governmental liability is subject to many specific local variations，no detailed examination of the topic is possible here.This section will attempt only to provide an overview of a few of the issues raised by this type of tort liability.

At the outset，it should be understood that governmental tort liability can potentially create separation of powers problems，as the courts attempt to assess liability for the actions of the executive and legislative branches.For example，a litigant disgruntled by the way that police protection is distributed in a municipally might sue，claiming that the decision creates unreasonable risks of harm to persons living in a particular neighborhood that receives less coverage than others.But these decisions are for the executive to make，not the judiciary.Allowing second guessing of such decision via the courts would be a judicial usurpation of the executive function.On the other hand，many injuries inflicted by governmental agents raise no issue of governmental authority.If a city employee negligently drives a city vehicle on city business and injuries a pedestrian，it is hard to see how imposing liability on the municipality is any different from imposing vicarious liability on a delivery company for the negligent driving of an employee.A third type of litigation involves government action that violates fundamental constitutional rights.This type of suit against government is explored in Chapter 19.The difficulty in defining governmental tort liability is constructing a system that allows recovery to injured victims in appropriate situations，without allowing improper interference with the lawful authority of the legislature and executive.

It is also important to understand that not all governmental entities are treated the same way.The federal government and the states are considered“sovereign”and therefore enjoy sov-ereign immunity.The doctrine of sovereign immunity began with the rule that the king，as the “sovereign”，could not be sued.The immunity was then transferred from the person of the king to the abstract entity of the government itself.In the process，the rule was justified on the theory that the sovereign authority，which is the source of laws and rights and creates the courts and gives them their powers，cannot be made to answer in those same courts.The effect of this doctrine in its pure form was to bar totally all suits against the sovereign.This result solves the problem of improper interference by the courts in government affairs，but at the cost of leaving victims of injuries inflicted by government agents without a remedy against the government.One possibility for relief would be suit against the government agent personally，since the doctrine of sovereign immunity did not protect the individual government official from suit.As a practical matter，however，this remedy was often unsatisfactory，since the individual official might not have sufficient assets to pay a judgment，or in some cases was protected by some form of official immunity.In the federal system，the doctrine of immunity meant that the only way to get redress from the federal government was to persuade Congress to pass a private bill authorizing compensation.The pressure of dealing with vast numbers of these private bills finally persuaded Congress in 1946 to pass the Federal Tort Claims Act(FTCA).The FTCA waived federal sovereign immunity in certain specified types of claims.It is considered below.

The sovereign immunity of the states underwent a similar development.In some states the legislature passed a limited waiver of immunity，allowing suit on certain types of claims such as automobile accidents.In some states the courts took the lead in abolishing sovereign immunity，Cf.Muskopf v.Corning Hospital Dist.，359 P.2d 457(Cal.1961).When this occurred，the legislature was usually spurred to action to pass a statute defining the scope of governmental liability.These statutes vary greatly，but all are designed to try to answer，to some degree，the question of the proper scope of government liability.Both state and federal tort claims statutes require careful reading and research by the attorney in order to determine not only the scope of the waiver and what suits are permitted，but also to learn the required procedure for making a claim against the government.

(4) Municipal Immunity

In contrast，municipal government was not considered to be sovereign，and therefore could not take advantage of sovereign immunity.Municipalities were creatures of state law，similar to corporations，and as such were amenable to suit.Municipalities，however，were authorized to discharge government functions，and to that extent the problem of the proper scope of municipal liability presented many of the same issues as did sovereign immunity.For that reason，courts developed the rule that municipalities were immune from suit for injuries caused by“governmental”activities，but could be sued if the activities were“proprietary，”which meant the sort of activities that a private corporation might engage in.Unfortunately，the distinction between the two types of activities was uncertain，and as a result the decisions about when to allow or deny the right to sue were often arbitrary.

Chapter 12　Vicarious Liability

The concept of vicarious liability refers to the legal principle whereby tort liability is imposed against one party for a tort actually committed upon the victim by another.In the eyes of the law，the liability of the party committing the tortuous act is“imputed”to a different party who，although innocent of any actual wrongdoing，is nevertheless held responsible for the harm to the plaintiff.The most commonly asserted legal justification for imputing tort liability is the existence of some type of“special relationship”between the tortfeasor and the party held legally responsible.Usually，this special relationship arises out of an employer-employee relation，but as we will see，there are many other bases for imputing vicarious liability.

Unlike the bases of liability that we have studied thus far，the imposition of liability vicariously is not dependant upon any notion of fault or wrongdoing by that party.Instead，liability is imputed for reasons of policy or practicality.In this sense，vicarious liability is often said to relate more loosely to strict liability than either negligence or intentional tort liability.In this Chapter we will also examine the specific policy argument typically offered in support of vicarious liability.

Ⅰ.Respondeat Superior

Traditionally，courts imposed vicarious liability when some type of employer-employee relationship existed between the party held legally responsible and the party(also legally responsible) who actually inflicted the injury.Vicarious liability derives from the doctrine of respondeat superior，which，in Latin meant literally to“let the superior respond”(by paying for the damages)，and was originally applied by English common law courts against“masters”for various injuries tortiously inflicted by their“servants”in pursuit of their masters' business purposes.Today，the term is still used to refer to the vicarious liability of employers for torts committed by their employees in the scope of their employment.However，the scope of the traditional“employer-employee”relationship is applied much more broadly to include situations where no formal employer-employee relationship exists at all.

Ⅱ.Employer-Employee Relationship

1.Who is an“Employee”

In the majority of situations involving the doctrine of respondeat superior in work-related environments，the success or failure of plaintiff's claim depends upon the resolution of two basic questions.First，was the person who caused the plaintiff's injury properly classified as an“employee”? Only if an employer-employee relationship exists between the defendant and the tort-feasor does the analysis proceed to the second question:whether the employee was acting within the“scope of employment”at the time of the injury-causing event.If the tortfeasor is not found to be an“employee，”he or she will likely be classified as an“independent contractor”and held accountable in a purely individual capacity，subject to the various limitations.Although many respondeat superior cases seem to focus almost entirely on the second of these questions(i.e.，whether the tortfeasor was acting within the“scope of employment”at the time of the injury-causing accident)，if the requisite employer-employee relationship is not first established there can be no vicarious liability against the employer.

2.Employer's Vicarious Liability for Intentional Torts

A surprising number of claims arising from employment situations involve willfully or intentionally-inflicted injuries.However，unlike“negligence”analysis which treats most intentionally inflicted injuries as unforeseeable and，thus，not proximately caused by the tortfeasor's alleged negligent act(s)，in many types of employment-related situations，certain intentional torts may be entirely foreseeable as apart of the employment.For example，when a tavern owner hires a“bouncer”to remove drunken or disorderly patrons from the premises，it is certainly foreseeable，indeed even likely，that a patron will sustain injury from the intentional acts of an over-exuberant bouncer，ever though the bouncer is acting entirely within the scope of employment.Other employment relationships present similar opportunities for the commission of intentional torts that are within the scope of employment and very foreseeable.

3.Joint Enterprises，Joint Ventures，and Partnerships

Apart from employer-employee relationships，the law also recognizes a variety of other situations in which vicarious liability may be imputed.As with most other situations in which the doctrine of respondeat superior is asserted，some type of“special relationship”is still required before such liability may be imputed from one person to another person or legal entity.One particular setting in which vicarious liability is frequently asserted involves situations when the defendant has agreed，either expressly or by implication，in advance of the activity，to participate with other persons in some type of common enterprise or activity.The materials which follow discuss various legal distinctions that exist among the most common types of such agreements.


FARMERS INSURANCE EXCHANGE v.PARKER


936 P.2D 1088(Utah Ct.App.1997)

Billings，Judge:

［On］June 19，1994，appellant and three friends were climbing near the Storm Mountain Slide Area in Big Cottonwood Canyon.Appellant was an experienced climber and chose the particular climb.During the climb，the group was forced to cross a rock slide area without knocking any rocks onto the road.Another climber，who followed appellant across the rocks，accidentally dislodged some rocks which rolled down to the road below.

At approximately the same time，Farmers' insured was driving up the canyon.Despite his best efforts，the insured was unable to avoid all of the rocks on the road and was forced to drive over one of them，causing $ 2，746.47 of damage to his van.

After the accident an officer arrived on the scene and saw the rocks on the road as well as several individuals up the mountain，including one in the middle of the slide area.He immediately ordered the individuals to come down.Eventually，appellant made his way down the mountain to offer assistance and speak with the officer.Once down，he informed the officer that he was the leader of the climb.

Farmers［brought］suit against appellant for the damage to the car of its insured.The trial court found appellant one-hundred percent liable for the damage because(i) appellant was the leader of the expedition and had“assumed the duties and risks associated with the expedition，”and(ii) appellant was liable for the negligence of the others in the expedition because he failed to join any of the other parties in the litigation so as to have their fault apportioned.

Appellant first claims the trial court erred in holding him liable because he was the leader of the non-commercial hiking party.While the trial court expressly found there was no pecuniary interest between appellant and the other climbs，the court still found appellant vicariously liable for the negligence of the other climbers because he had assumed the risks involved by“leading”the climbing party.Appellant argues that he could not be vicariously liable for the negligence of others in the hiking party because there was no pecuniary interest between himself and the other climbers，and thus，there was no joint enterprise that would create vicarious liability.We agree.

The elements of joint enterprise are:

“(i) An agreement，express or implied，among the members of the group; (ii) a common purpose to be carried out by the group; (iii) a community of pecuniary interest in that purpose，among the members; and(iv) an equal right to a voice in the direction of the enterprise，which gives an equal right of control.”

Chapter 13　Products Liability

Products liability deals with the problem of injuries accidentally inflicted on people by“defective”products.As will be seen in the following materials，injured parties have employed a number of legal theories in seeking a remedy for product harms.The most important of these are negligence，warranty，and strict liability.

Ⅰ.Strict Liability in Tort

The plaintiff in Greenman v.Yuba Power Products，377 P.2d 897(Cal.1963)，was severely injured while working with a Shopsmith lathe manufactured by the defendant.The injury occurred when the piece of wood on which the plaintiff was working came loose and flew out of the machine，striking him in the forehead.The plaintiff demonstrated at trial that the piece of wood came loose because“inadequate set screws were used to hold parts of the machine together so that normal vibration caused the tailstock of the lathe to move away from the piece of wood being turned permitting it to fly out of the lathe.”The plaintiff's experts also testified“that were other more positive ways of fastening the parts of the machine together，the use of which would have prevented the accident.”The court noted that this evidence could establish both negligence on the part of the manufacturer or breach of warranty.However，the defendant claimed that the warranty claim must fail because the plaintiff had not provided the notice called for by the sales act.Rather than placing the basis of liability in the breach of warranty，however，the court explicitly adopted strict liability in tort as the appropriate basis of liability of a manufacturer to a consumer injured by a defective product:

“A manufacturer is strictly liable in tort when an article he places on the market，knowing that it is to be used without inspection for defects，proves to have a defect that causes injury to human being.Recognized first in the case of unwholesome food products，such liability has now been extended to a variety of other products that create as great or greater hazards if defective.

Although in these cases strict liability has usually been based on the theory of an express or implied warranty running from the manufacturer to the plaintiff，the abandonment of the requirement of a contract between them，the recognition that the liability is not assumed by agreement，but imposed by law，and the refusal to permit the manufacturer to define the scope of its own responsibility for defective products make clear that the liability is not one governed by the law of conduct warranties，but by the law of strict liability in tort.Accordingly，rules defining and governing warranties that were developed to meet the needs of commercial transactions cannot properly be invoked to govern the manufacturer's liability to those injured by their defective products unless those rules also serve the purposes for which such liability is imposed.”

The adoption of section 402A as part of the Second Restatement of Torts sealed this development，as strict products liability quickly swept the nation，with many courts explicitly adopting the standards set forth by 402A.It is therefore important to become familiar with section 402A's formulation of strict products liability，both in the text of the section itself and in the accompanying“comments.”It is equally important to recognize 402A's limitation，and to understand the ways in which the courts have to expend on the outline of liability found there.The development in the courts has recently led to a new attempt to restate the law of products liability，the Third Restatement of Torts.The relevant sections of the Third Restatement will be used to introduce the relevant topics as we address them.


402A.SPECIAL LIABILITY OF SELLER OF PRODUCT FOR PHYSICALHARM TO USER OR CONSUMER


(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer，or to his property，if

(a) The seller is engaged in the business of selling such a product，and

(b) It is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

(2) The rule stated in Subsection(1) applies although

(a) The seller has exercised all possible care in the preparation and sale of his product，and

(b) The user or consumer has not bought the product from or entered into any contractual relation with the seller.

Caveat:

The Institute expresses no opinion as to whether the rules stated in this section may not apply

(1) To harm to person other than users or consumers;

(2) To the seller of a product expected to be processed or otherwise substantially changed before it reaches the user or consumer; or

(3) To the seller of a component part of a product to be assembled.

Ⅱ.The Definition of“Defective”

The definition of“defective condition”found in Comment“g”to section 402A was written with manufacturing defects in mind.These are defects in which the products leave the control of the manufacturer in a condition that is different from what the manufacturer intended.In other words，the product was not made correctly and the mistake escaped the manufacturer's quality control.When the mistake makes the product unreasonably dangerous，it is considered“defective”under section 402A.Comment j also recognized that a product could be defective if the manufacturer failed to provide the consumer with necessary warnings or instructions for use.The Greenman case itself imposed liability for a defect in the design of the product.Courts soon recognized that all types of defect could result in strict liability under section 402A.Courts also recognized，however，that each different type of defect called for different standards for the imposition of liability.In dealing with manufacturing defects，for example，it was always possible to compare the product to the standard the manufacturer itself had established.With both design and warning defects，however，the product had to be compared to an external standard of“proper”design or warning.The establishment of different standards for each type of defect will be examined in the sections that follow.The new Third Restatement has recognized the development of these three types of defect，defining them as follow:


RESTATEMENT OF THE LAW(THIRD) TORTS:PRODUCTS LIABILITY


§2.CATEGORIES OF PRODUCT DEFECT

A product is defective when，at the time of sale or distribution，it contains a manufacturing defect，is defective in design，or is defective because of inadequate instructions or warnings.A product:

(1) contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product;

(2) is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor or a predecessor in the commercial chain of distribution，and the omission of the alternative design renders the product not reasonably safe;

(3) is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor，or a predecessor in the commercial chain of distribution，and the omission of the instructions or warnings renders the product not reasonably safe.

Ⅲ.The Definition of“One Who Sells”

§8.LIABILITY OF COMMERCIAL SELLER OR DISTRIBUTOR OF DEFECTIVE USED PRODUCTS

One engaged in the business of selling or otherwise distributing used products who sells or distributes a defective used product is subject to liability for harm to persons or property caused by the defect if the defect:

(1) arises from the seller's failure to exercise reasonable care，or

(2) is a manufacturing defect under§2(a) or a defect that may be inferred under§3 and the seller's marketing of the product would cause a reasonable person in the position of the buyer to expect the used product to present no greater risk of defect than if the product were new; or

(3) is a defect under§2 or§3 in a used product remanufactured by the seller or a predecessor in the commercial chain of distribution of the used product; or

(4) arises from a used product's noncompliance under§4 with a product safety statute or regulation applicable to the used product.

A used product is a product that，prior to the time of sale or other distribution referred to in this Section，is commercially sold or otherwise distributed to a buyer not in the commercial chain of distribution and used for some period of time.

Chapter 14　Defamation

Defamation protects an individual's interest in reputation.At common law，defamation was both a crime and a tort.In a number of early cases，individuals were punished for“sedition li-bel.”The most famous criminal libel case occurred in 1735 when John Peter Zenger was prosecuted in New York for criticizing the government.The case was aggravated by the fact that the Chief Justice of the Province of New York disbarred two lawyers who tried to represent Zenger.Andrew Hamilton ultimately represented Zenger and gained acquittal for him.17 How.St.Tr.675.

On the civil side，defamation was divided into“slander”and“libel.”Slander included defamatory statements made orally，while libel included written statements.As a general rule，libel was actionable without proof of damage.Slander required damage except when the communication constituted“slander per se”:it carried the imputation that plaintiff had committed a criminal offense，suffered from a loathsome or venereal disease，engaged in conduct incompatible with one's profession，or—in the case of woman—had engaged in acts of unchastity.

Ⅰ.Defamation Defined

1.A dead person cannot be defamed.See Bello v.Random House，Inc.，422 S.W.2d 339 (Mo.1967) :

No right of action existed at common law for damages for the defamation of the dead，in favor of the surviving relative who themselves are not defamed.

One reason for the rule is that the action is personal.The injury must be to the reputation of the plaintiff.No action lies by a third person for a libel directed at another.A party cannot support a charge of libel by showing that the same publication libeled another.To make a case，the publication must be libelous as to the plaintiff，not another.The malice supporting the charge must flow from defendant to plaintiff and be personal to him alone and not another.

The intent of the General Assembly was not to modify the common law by creating an entirely new cause of action for the recovery by surviving relatives and friends of damages for the defamation of a dead person.

2.Corporations cannot sue for defamation.However，they can sue for commercial disparagement.

Ⅱ.The Constitutionalization of Defamation

From the founding of the United States until the early 1960s，the Court treated libel as speech that raised no First Amendment issues.As the Court stated in Beauharnals v.Illinois，343 U.S.250(1952)，“libellous utterances［are not］within the area of constitutionally protected speech”because they have“such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the tort of defamation and to determine the scope of recovery.Some states readily imposed liability inaccurate statements.

Ⅲ.”Public Figures”and“Private Plaintiffs”

In Curtis Publishing Co.v.Butts，388 U.S.130(1967)，the Court extended New York Times protections to defamatory statements made regarding public figures.The Saturday Evening Post alleged that Butts，the Athletic Director at the University of Georgia，had conspired to fix a football game.Butts had previously served as the University's head football coach and was a well-known and respected figure in coaching ranks.The jury returned a verdict of $ 60,000 in general damage and $ 3,000,000 in punitive damages.The companion case of Associated Press v.Walker，388 U.S.130(1967)，involved an eyewitness account of a riot on the University of Mississippi campus.The Associated Press article claimed that Walker，a private citizen who had been in the United States Army，had taken command of a violent crowd and had personally led a charge against federal marshals sent to enforce a court degree and to assist in preserving order.The article described Walker as encouraging rioters to use violence and giving them technical advice on combating the effects of tear gas.A verdict of $ 500,000 compensatory damages and $ 300,000 punitive damages was returned.In a plurality opinion written by Mr.Justice Harlan，the Court treated both Butts and Walker as public figures:

“The public interest in the circulation of the materials here involved，and the publisher's interest in circulating them，is not less than that involved in New York Times.Both Butts and Walker commanded a substantial amount of independent public interest at the time of the publications; both，in our opinion，would have been labeled“public figures”under ordinary tort rules.Butts may have attained that status by position alone and Walker by his purposeful activity amounting to a thrusting of his personality into the“vortex”of an important public controversy，but both commanded sufficient continuing public interest and had sufficient access to the means of counterargument to be able“to expose through discussion the falsehood and fallacies”of the defamatory statements.Libel actions of the present kind cannot be left entirely to state libel laws，unlimited by any overriding constitutional safeguard.

Mr.Chief Justice Warren concurred:

Although they are not subject to the restrains of the political process，“public figures，”like “public officials，”often play an influential role in ordering society.And surely as these“public figures”have as ready access as“public officials”to mass media communication，both to influence policy and to counter criticism of their views and activities.Our citizenry has a legitimate and substantial interest in the conduct of such persons，and freedom of the press to engage in uninhibited debates about their involvement in public issues and events is as crucial as it is in the case of“public officials.”The fact that they are not amenable to the restrains of the political process only underscores the legitimate and substantial nature of the interest，since it means that public opinion may be the only instrument by which society can attempt to influence their conduct.

Chapter 15　The Privacy Torts

For better or for worse，Dean Prosser's four-way division of the right to privacy has firmly established itself in the case law.This section focuses on each of these torts in turn，fleshing out their elements，their limitations，and the respective problems they engender.

Ⅰ.Intrusion

The intrusion tort is most similar to what most lay people envision by the right of privacy.A party uses the intrusion tort when someone else has violated that person's personal or private space.But unlike the real property tort of trespass，no one has an absolute light to his or her own privacy.Balancing the interests of the individual with those of the intruder is one of the more difficult issues in intrusion.

The Intrusion.As one might expect，there is a considerable range of opinions in the cases on the issue of whether a given intrusion is“offensive.”The difference between the cases is more than a matter of degree.Although few discuss the issue，courts do not seem to agree on the way in which the intrusion must“offend.”Some，like the court in Berosini，focus on whether defendant disrupted the plaintiff's solitude.Another well-known case upheld the right of a photographer to take photos of Jacqueline Kennedy Onassis as long as he acted in an unobtrusive manner.Galella v.Onassis，487 F.2d 986(2d Cir.1973).Other courts focus less on the means of intrusion and more on the event or activity that observed.For example，in Carter v.Innisfree Hotel，Inc.，661 So.2d 1174(Ala.1995)，hotel guests discovered a peephole in their room several hours after entering the room.Before they discovered the peephole，they had engaged in private acts.The court allowed the guests to recover against the hotel for intrusion even though they did not realize the intrusion was occurring，and even though they had no evidence that anyone had looked through the peephole.Apparently，the observation device was itself intrusive.See also Hamberger v.Eastman，206 A.2d 239(N.H.1964) (listening devices) ; Harkey v.Abate，346 N.W.2d 74(Mich，Ct.App.1983).

Ⅱ.Appropriation of Name or Likeness

The second branch of the privacy tort involves a fundamentally different interest than the intrusion tort.Indeed，some have argued that this branch really should be separated from the other privacy torts.As you read the cases and the notes，try to ascertain what interest or interests are protected by this branch，and why the courts have treated the tort of appropriation of name or likeness as a subset of the general privacy tort.

Ⅲ.Publication of Private Facts

Like the intrusion tort，his tort of publication of private facts fits easily into lay notions of “invasion of privacy.”Both torts involve situations where the defendant has allegedly intruded，in some fashion，on something intensely personal to the plaintiff.

Ⅳ.False Light

The publication of private facts tort discussed in the previous paragraph involves the revelation of true information about the plaintiff.The false light tort，by contrast，arises only when the information is false or has the capacity to deceive.Because false information is of less value to a free society，there are fewer policy concerns with imposing liability in false light cases.Nevertheless，the false light tort is not without its problems.

Chapter 16　Competitive Torts

Ⅰ.Introduction

To this point，you have been focusing almost exclusively on tort claims brought by individuals.Although corporations have been involved in many of these cases，they have been the defendants，not the plaintiffs.But tort law does not exist only to protect individuals.Instead，in certain types of situations，it will also afford protection to corporations and other sorts of business concerns.

Of course，a business cannot suffer a personal injury like a broken arm.The injuries that a business suffers are instead purely financial in nature.

Do not assume that area of the law is completely divorced from the other torts.The field of competitive torts does share certain core principles with the torts you have studied so far.On the other hand，the field also has its own idiosyncratic policy concerns and practical features，both of which affect how the rules in this area have evolved.

Ⅱ.Competition as a Tort

The Competition“Exception.”Putting to one side for moment the particulars of Katz，(Katz v.Kapper，44P.2d 1060(Cal.Ct.App.1935) ) consider the basic premise of the court's opinion competition is ordinarily not a tort.The proposition may seem unremarkable at first glance.But consider how it relates to other areas of tort law.Competition，after all，involves a party who knowingly and intentionally causes economic harm to another.

Ⅲ.Unlawful Means:Lying，Cheating the Process of Competition

1.Lying:The Law of False Advertising

From almost the very beginning，courts have recognized that lying to customers constitutes a form of“unfair”competition.As the case law developed，courts began to distinguish between several categories of cases.The first，commonly called“passing off”or“palming off”，involved a defendant who had represented to consumers that its product had actually been produced or approved by the plaintiff.In order to prevent a competitor from preying on the goodwill of a more established seller，courts routinely allowed plaintiff to recover in these cases.

The“passing off”branch if unfair competition law has evolved into the modern of trademarks，service marks，and trade names.Most nations encourage the use of these commercial symbols by providing a registry.A party who registers its mark with the government typically receives a number of added benefits，such as a presumption that the registrant“owns”the symbol.Nevertheless，the basic principles of trademark law still reflect its common-law origins.A study of the fascinating but complex law of trademarks is deferred to a specialized course.

The“lying”branch of unfair competition was not limited to cases where a defendant misrepresented the source of its product.Courts also routinely declared that it was unfair to allow a defendant to lie about the quality of good being sold in the marketplace.However，the commonlaw tort of unfair competition proved much less effective in dealing with these types of misrepresentations.

2.Cheating:the Limits of Competitive Behavior

Economic theory can prove quite useful in analyzing the law of unfair competition.In conditions of perfect competition，sales below cost would not be a problem，as no competitor could afford to take losses for any appreciable period.Moreover，even if a seller could absorb shortterm losses，it would need some time after competition is destroyed to recoup those losses.During that recoupment period，the seller would need to sell at well above its cost.However，other companies could theoretically enter the market at that point and undercut the seller.That sales below cost(often called“dumping”) do occur，then，is a sign that a“market imperfection”exists，i.e.，that there is not perfect competition.

In the“real world”，large companies may have the wherewithal to operate at a loss for a significant period of time.The defendant in Barco，for example，could offset its losses in one market by its sales in other markets.In other cases，the start-up costs involved in marketing a particular good or service make it difficult for others to jump into the market once the seller raises its prices after the competition is destroyed.Although some commentators question whether these conditions will actually exist very often，see，e.g.ROBERT BORK，THE ANTITRUST PARADOX 145(1978) ; and Easterbrook，Predatory Strategies and Counterstrategies，48 U. CHI.L.REV.263(1981)，there is no doubt that sales below cost occur often enough to present a real-world problem.

In recognition of this threat，both the federal government and some states have enacted statutes prohibiting，or at least limiting，sales below cost.At the national level，section 3 of the Robinson-Patman Act(part of the antitrust laws) makes it a crime to sell goods at“unreasonably low prices for the purpose of destroying competition or eliminating a competitor.”15 U.S.C.§13.

New Words & Expressions

1.liability for negligence　过失责任

2.civil liability　民事责任

3.remedies　损害赔偿

4.assault　威吓

5.battery　殴打

6.false imprisonment　非法监禁

7.intentional infliction of emotional distress　故意精神伤害

8.negligent　疏忽的;粗心大意的

9.negligence　过失，过失行为(指未达到一个通情达理的人在当时的情况下根据法律所应达到的注意标准)

10.invasion of privacy　侵犯隐私

11.defamation　诽谤

12.fraud　欺诈

13.misrepresentation　虚假表述

14.conversion　侵犯他人财产

15.trespass　非法侵入;擅自进入

16.trespass to land　侵犯他人土地

17.trespass to chattels　侵犯他人财产

18.product liability　产品责任

19.restitution　返还原物，赔偿金

20.damages　赔偿金

21.compensatory damages　补偿性伤害赔偿金

22.punitive damages　惩罚性赔偿金

23.special damages　特定损害赔偿金

24.discrete　分离的

25.affinity　亲切关系，姻亲关系

26.the statute of limitations　诉讼时效

27.intentional torts　故意侵权

28.tavern　客栈

29.hatchet　短柄小斧;言归于好

30.integrity　完整

31.prima facie case　表面上证据确凿的案件

32.impediment　妨碍;障碍

33.quare clausum fregit　缘何侵入私地令

34.intermeddle　干涉

35.intrusion　干扰他人私生活

36.causation　因果关系

37.cause in fact　事实上的原因

38.proximate cause　最近原因

39.malice　恶意

40.blackout　灯火管制;暂时失去知觉

41.Res Ipsa Loquitur　让事实说话

42.foreseeability　预见性

43.tort-feasor　侵权行为人，不法行为人

44.dispossess　剥夺

45.contribution　分担，分摊

46.misconduct　行为不当

47.misfeasance　错误行为

48.non-feasance　不行为

49.agrarian　土地的，农村的

50.nuisance　妨害行为

51.public nuisance　公共公害

52.private nuisance　私人妨害

53.omission　疏忽，懈怠;指忽视或未为一定行为

54.assumption of risk　自担风险

55.contributory negligence　混合过失，可归责于己的过失(指原告本身的疏忽，并且在其诉称的由于被告过错而导致的损害中，原告的过失亦构成致损原因的一部或全部)

56.contributory negligence　原告过失

57.comparative negligence　比较过失

58.entrant　参加者

59.confinement　拘禁关押

60.satisfaction　清偿

61.indemnity　补偿

62.negligent misrepresentation　过失虚假表述

63.malpractice　玩忽职守

64.defamation　诽谤

65.sedition　煽动

66.libel　书面诽谤

67.loathsome　令人讨厌的

68.consortium　配偶的地位和权利

69.duty of care　注意义务

70.venerea　l性交的，性病的

71.incompatible　矛盾的，不匹配的

72.unchastity　放荡，不贞

73.disparagement　轻视，轻蔑

74.privacy torts　侵犯隐私

75.appropriation　挪用，盗用肖像权

76.false light　扭曲他人形象

77.revelation　披露

78.deceive　欺诈

79.competitive torts　侵权竞合

80.idiosyncratic　独特的，特殊的

81.premises　房屋，房地产

82.pass off　冒充假装

83.palm off　哄骗欺骗

84.recoup　重获，补偿

85.wherewithal　为做某事而需要的钱

86.disclose　告知

87.legal cause　法定原因，近因

88.supersede　取代

89.assailant　攻击者

90.warranty　担保; (商品等)保单

91.defect　瑕疵

92.willful and wanton　放任的

93.accrue　(利息等)的自然增值; (诉讼)的发生

94.vicarious liability　雇主责任，替代别人的责任

Exercises


A.Please choose the best answer.



1
 .Tort

A.A cake in Germany or Austria，or a sandwich in Mexico.

B.A breach of contract punishable by imprisonment.

C.A civil wrong or private injury not based in contract law.

D.An involuntary action which amounts to a criminal offense because of an actual or potential injury.


2
 .Assault

A.A mineral from the Dead Sea.

B.A military invasion.

C.The civil wrong of inflicting actual bodily injury on another.

D.The act of putting a person in reasonable apprehension(fear) of imminent(immediate) bodily injury.


3
 .Punitive Damages

A.Damages to compensate for injury.

B.Civil damages meant to punish the wrongdoer for causing injury.

C.“Nominal”or minimal damages.

D.Non-monetary damages，such as an injunction(injunctive relief) or“specific performance”of a contract obligation.


4
 .Intentional Infliction of Emotional Distress(IIED)

A.A cause of action that allows for recovery after a person is insulted.

B.A cause of action for the intentional breach of a contract obligation.

C.A cause of action arising when a defendant's behavior toward a plaintiff is so outrageous and extreme that it proximately causes serious emotional distress.

D.A cause of action for putting another person in fear of being hit.


5
 .Proximate Cause

A.In negligence law，the creation of a legal duty.

B.In negligence law，the breach of a legal duty.

C.A close relationship between a plaintiff's action(or failure to act).

D.In negligence law，the damages resulting from a breach of duty.


6
 .Libel

A.Being in a position for something to happen.

B.Responsibility for a legal obligation.

C.A defamatory publication in writing.

D.A defamatory publication that is spoken.


7
 .Restatement(Second) of Torts

A.In defamation law，the publication or repetition of slander.

B.A scholarly publication written by the American Law Institute to describe what the law is or should be; the publication is often cited by courts and can be found electronically or in print in most American law libraries.

C.The lawyer's process pf summarizing or“restating”the testimony of witnesses.

D.In the process of giving instructions to the jury，the judge's summary or“restatement”of the law.


8
 .Prosser

A.To protect against

B.A recognized scholar in American tort law whose treatise is often cited in court decisions and law review articles，and whose casebook is used by many American law students.

C.Name for a prosecutor in a civil action.

D.A common abbreviation for“proximate cause”


9
 .False Imprisonment

A.Placing a convicted defendant in a maximum security prison.

B.Description of when the judge and jury disagree about a sentence.

C.A criminal imprisonment for civil wrong.

D.The intentional，unlawful confinement of a person against that person's will.


10
 .Negligence

A.Forgetfulness.

B.Willful and wanton misconduct.

C.An intentional tort that can be brought for“wrongful birth”or for“wrongful death.”

D.A tort that will impose liability for a breach of a duty that proximately causes an injury.


11
 .Misrepresentation

A.A Truthful presentation of the facts.

B.An intentional false statement that is reasonably relied upon by another to that person's detriment.

C.Intentionally and maliciously hurting a person's feelings.

D.A term used in the court to describe a lawyer's presentation of facts to a jury.


12
 .Trespass to Land

A.The act of entering another's land without permission.

B.Causing damage to another person's personal property.

C.An invasion of privacy.

D.Interfering with the“quiet enjoyment”of property by causing a nuisance.


13
 .Intent

A.An action required to sustain a tort.

B.Strict liability.

C.The desire to cause a certain result or to act with substantial knowledge that an injury will result.

D.Where desert nomads live.


14
 .Immunity

A.A statutory defense available only to sovereign governments.

B.A possible defense to tort liability.

C.The right of students in law school to participate in political demonstrations.

D.The invulnerability of a trial court judge.


15
 .Nuisance

A.The process of answering these questions.

B.Name given to any student who annoys fellow classmates or the professor.

C.Causing injury to personal property，a tort also known as“trespass to chattels.”

D.The unreasonable use of property so as to harm another.


16
 .Preponderance of the Evidence

A.The burden of proving a fact“beyond a reasonable doubt.”

B.The burden of proving a fact with“substantial evidence.”

C.The burden of proving that the existence of a fact is more probable than its non-existence.

D.The assumption that a fact is true for purposes of reviewing a motion to dismiss the failure to state a cause of action.


17
 .Reasonably Prudent Person

A.A risk taker.

B.An investor in the stock market.

C.A fictional man or woman whose anticipated reactions to certain events will provide the standard for determining a defendant's liability in a tort action.

D.The actual conduct of a particular defendant in a civil or criminal action.


18
 .Prima Facie Cause of Action

A.What a defendant must prove to establish liability for a case of action.

B.What a plaintiff must prove to establish liability for a cause of action.

C.The first element of a tort that can give rise to a cause of action.

D.The instructions given to the jury at the close of trial.


19
 .Elements of a Tort

A.The requirements that a defendant must prove to exculpate himself from liability for a civil wrong.

B.The parts of a prima facie cause of action.

C.The statutory codification of a common law tort.

D.Malpractice insurance.


20
 .Liable

A.A defamatory statement in writing.

B.A defamatory statement that is spoken.

C.Criminal guilt

D.Civil responsibility as determined by a judge or jury.


21
 .Contributory negligence will not be imputed in which of the following circumstances?

A.A child's negligence to his parent.

B.An employee's negligence to his employer.

C.One member of a joint enterprise to another.

D.A wife's negligence to her husband in his suit for loss of consortium.


22
 .P was employed as a night security guard by D Chemical Company(hereinafter referred to as D) at its BJ warehouse.In the warehouse D stored a multitude of flammable chemicals and explosives that were used to supply various industrial and national defense firms.D used the most modern methods available in the storing and packaging of its materials.One humid evening in late August a powerful electrical storm was illuminating the skies around BJ.A bolt of lightning hit the warehouse，setting off an explosion which seriously injured P.

If P asserts a claim against D，he will most likely

A.Prevail，because the accident occurred while P was acting within the scope of employment.

B.Prevail，because D would be strictly liable.

C.Not prevail，because the explosion occurred in an unforeseeable manner.

D.Not prevail，because P assumed the risk by working at the warehouse.


23
 .P owned a beautiful black cat named Ebony.The cat had a value of $ 50.P allowed the cat to roam loose in the neighborhood.Ebony frequently entered the backyard of D，who lived next-door to P.D hated felines.One day D looked out his kitchen window and saw Ebony defecating on his prized rose bushes.

D telephoned P and told her to retrieve her cat or he would kill it.P immediately ran over to D's property to get Ebony.In the interim，D loaded his shotgun and went outside.P saw D with the shotgun and said，“Please don't shoot my cat.”D responded，“I‘m sick and tired of cleaning up her crap; maybe you should have toilet trained her better.”D then pointed the rifle at Ebony and shot her.Seeing her cat being shot，P was overcome with grief and became emotionally distraught.Fortunately，Elbony survived the shooting but suffered a gunshot wound to her leg.

P brings suit to recover damages against D.Which of the following causes of action would afford P her maximum recovery?

A.Battery.

B.Conversion.

C.Trespass to chattels.

D.Intentional infliction of emotional distress.


24
 .Alice is sitting on her front porch watching her husband Bruce，who is mowing the lawn.Carl，who hates Bruce but is a friend of Alice's，whose presence is known to him，draws a pistol and threatens to kill Bruce.Alice，who is pregnant，suffers severe emotional distress as a result of the trauma and soon afterwards has a miscarriage.

In an action by Alice against Carl for mental anguish resulting in her miscarriage，Alice will

A.lose，because Carl did not know that Alice was pregnant.

B.win，because it is highly probable that Carl's extreme and outrageous conduct would cause emotional distress to Alice.

C.lose，because Carl's actions were directed against Bruce，so only Bruce may recover for emotional distress.

D.win，because she is Bruce's wife.


25
 .As a joke，and intending only to frighten his golf companion B，A swings a golf club at B's head，but stops his swing when the head of the club is still six inches from B's head.Nevertheless，due to a defective shaft，the head of the club flies off and strikes B in the eye，causing serious injury.Which of the following is right?

A.A cannot be liable for an assault since the injury was an accident.

B.A cannot be liable for a battery.

C.A intended to cause apprehension and that intent will suffice.

D.If the head of the club had not flown off，no tort would have been committed.


26
 .Druggist erroneously fills a prescription with a poisonous drug and delivers it to Patient.Nurse，employed by Patient，discovers the poison in the prescription，but negligently fails to alert Patient or Doctor.Patient thereafter consumes the poison and is hurt.

A.Druggist is liable.

B.Nurse is liable.

C.Both druggist and nurse are liable.

D Neither druggist nor nurse is liable.


27
 .Pedestrian P is negligent in attempting to cross a busy highway at night in the face of oncoming traffic and is struck by D's auto in a traditional contributory negligence jurisdiction.Which of the following facts，if any，might help P in establishing liability against D?

A.D would have seen P in plenty of time to avoid striking P，but was talking to a passenger in the car and was not looking at the road.

B.D saw P the instant before impact and attempted to slam on his brakes but instead hit the accelerator.P would not have been injured if D had hit his brakes.

C.D in fact saw P in time to avoid the accident，but D's brakes failed.

D.None of the above.


28
 .A purchases a new truck manufactured by D Co.，from a dealer，B.The steering shaft of the truck has an imperceptible crack.While A is driving carefully along a crowded street，the shaft breaks，causing A to lose control of the vehicle.The truck jumps the curb and crashes into a store，injuring A，his son S，who is a passenger in the truck，P，a pedestrian，and T，who is the owner of the store.Which of the following is right?

A.A，S and T may sue B and D on a strict liability theory.

B.Action for negligence against D may be brought by A and S but not by P and T.

C.None of the four plaintiffs can bring an action against B for a breach of implied warranty.

D.None of the four plaintiffs can bring an action against D for a breach of implied warranty


29
 .Trespass to chattels may be defined as

A.dispossing or intermeddling with another's chattel or possessory rights.

B.entering land or causing a thing or third person to enter land.

C.dispossing the plaintiff of an interest in personal property completely.

D.damaging a plaintiff's property in order to convert it.


B.Case Practice


Please read the following case and be prepared to discuss the issue of“proximate causation”in class.As you read this case，you should pay particular attention to how Justice Cardozo describes the facts.


Palsgraf v.Long Island Railway Co.


New York Court of Appeal

248 N.Y.339，162 N.E.99(1928)

CARDOZO，C.J.Plaintiff［Helen Palsgraf］was standing on a platform of defendant's railroad after buying a ticket to go to Rockaway Beach.A train stopped at the station，bound for another place.Two men ran forward to catch it.One of the men reached the platform of the car without mishap，though the train was already moving.The other man，carrying a package，jumped aboard the car，but seemed unsteady as if about to fall.A guard on the car，who had held the door open，reached forward to help him in，and another guard on the platform pushed him from behind.In this act，the package was dislodged，and fell upon the rails.It was a package of small size; about fifteen inches long，and was nothing in its appearance to give notice of its contents.The fireworks exploded when they fell.The shock of the explosion threw down some scales at the other end of the platform many feet away.The scales struck the plaintiff，causing injuries for which she sues.

The conduct of the defendant's guard，if a wrong in its relation to the holder of the package，was not a wrong in its relation to the plaintiff，standing far away.Relatively to her it was not negligence at all.Nothing in the situation gave notice that the falling package had in it the potency of peril to persons thus removed.Negligence is not actionable unless it involves the inva-sion of a legally protected interest，the violation of a right.“Proof of negligence in the air，so to speak，will not do.”Negligence is the absence of care according to the circumstances.“The plaintiff，as she stood upon the platform of the station，might claim to be protected against intentional invasion of her bodily security.Such invasion is not charged.She might claim to be protected against unintentional invasion by conduct involving in the thought of reasonable men an unreasonable hazard that such invasion would ensue.These，from the point of view of the law，were the bounds of her immunity，with perhaps some rare exceptions，survivals for the most part of ancient forms of liability，where conduct is held to be at the peril of the actor.If no hazard was apparent to the eye of ordinary vigilance，an act innocent and harmless，at least to outward seeming，with reference to her，did not take to itself the quality of a tort because it happened to be a wrong，though apparently not one involving the risk of bodily insecurity，with reference to some one else.”In every instance，before negligence can be predicated of a given act，back of the act must be sought and found a duty to the individual complaining，the observance of which would have averted or avoided the injury.“The ideas of negligence and duty are strictly correlative.”The plaintiff sues in her own right for a wrong personal to her，and not as the vicarious beneficiary of a breach of duty to another.

A different conclusion will involve us，and swiftly too，in a maze of contradictions.A guard stumbles over a package which has been left upon a platform.It seems to be a bundle of newspapers.It turns out to be a can of dynamite.To the eye of ordinary vigilance，the bundle is abandoned waste，which may be kicked or trod on with impunity.Is a passenger at the other end of the platform protected by the law against the unsuspected hazard concealed beneath the waste? If not，is the result to be any different，so far as the distant passenger is concerned，when the guard stumbles over a valise which a truckman or a porter has left upon the walk? The passenger far away，if the victim of a wrong at all，has a cause of action，not derivative，but original and primary.His claim to be protected against invasion of his bodily security is neither greater nor less because the act resulting in the invasion is a wrong to another far removed.In this case，the rights that are said to have been violated are not even of the same order.The man was not injured in his person nor even put in danger.The purpose of the act，as well as its effect，was to make his person safe.If there was a wrong to him at all，which may very well be doubted it was a wrong to a property interest only，the safety of his package.Out of this wrong to property，which threatened injury to nothing else，there has passed，we are told，to the plaintiff by derivation or succession a right of action for the invasion of an interest of another order，the right to bodily security.The diversity of interests emphasizes the futility of the effort to build the plaintiff's right upon the basis of a wrong to some one else.The gain is one of emphasis，for a like result would follow if the interests were the same.Even then，the orbit of the danger as disclosed to the eye of reasonable vigilance would be the orbit of the duty.One who jostles one's neighbor in a crowd does not invade the outer rights of others standing at the outer fringe when the unintended contact casts a bomb upon the ground.The wrongdoer as to them is the man who carries the bomb，not the one who explodes it without suspicion of the danger.Life will have to be made over，and human nature transformed，before prevision so extravagant can be accepted as the norm of conduct，the customary standard to which behavior must conform.

The argument for the plaintiff is built upon the shifting meanings of such words as“wrong”and“wrongful，”and shares their instability.What the plaintiff must show is“a wrong”to herself; i.e.，a violation of her own right，and not merely a wrong to some one else，nor conduct “wrongful”because unsocial，but not“a wrong”to any one.We are told that one who dries at reckless speed through a crowded city street is guilty of a negligent act and therefore of a wrongful one，irrespective of the consequences.Negligent the act is，and wrongful in the sense that it is unsocial，but wrongful and unsocial in relation to other travelers，only because the eye of vigilance perceives the risk of damage.If the same act were to be committed on a speedway or a race course，It would lose its wrongful guilty.The risk reasonably to be perceived defines the duty to be obeyed，and risk imports relation; it is risk to another or to others within the range of apprehension.This does not mean，of course，that one who launches a destructive force is always relieved of liability，if the force，though known to be destructive，pursues an unexpected path.“It was not necessary that the defendant should have had notice of the particular method in which an accident would occur，if the possibility of an accident was clear to the ordinarily prudent eye.”Some acts，such as shooting are so imminently dangerous to any one who may cone within reach of the missile however unexpectedly，as to impose a duty of prevision not far from that of an insurer.Even［today］，and much oftener in earlier stages of the law，one acts sometimes at one's peril.Under this head，it may be，fall certain cases of what is known as transferred intent，an act willfully dangerous to A resulting by misadventure in injury to B.The range of reasonable apprehension is at times，if varying inferences are possible，a question for the jury.Here，by concession，there was nothing in the situation to suggest to the most cautious mind that the parcel wrapped in newspaper would spread wreckage through the station.If the guard had thrown it down knowingly and willfully，he would not have threatened the plaintiff's safety，so far as appearances could warn him.His conduct would not have involved，even then，an unreasonable probability of invasion of her bodily security.Liability can be no greater where the act is inadvertent.

Negligence，like risk，is thus a term of relation.Negligence in the abstract，apart from things related，is surely not a tort，if indeed it is understandable at all.Negligence is not a tort unless it results in the commission of a wrong，and the commission of a wrong imports the violation of a right，in this case，we are told，the right to be protected against interference with one's bodily security.But bodily security is protected，not against all forms of interference or aggression，but only against some.One who seeks redress at law does not make out a cause of action by showing without more that there had been damage to his person.If the harm was not willful， he must show that the act as to him had possibilities of danger so many and apparent as to entitle him to be protected against the doing of it though the harm wad unintended.Affront to personality is still the keynote of the wrong.Confirmation of this view will be found in the history and development of the action on the case.Negligence as a basis of civil liability was unknown to mediaeval law.For damage to the person，the sole remedy was trespass，and trespass did not lie in the absence of aggression，and that direct and personal.Liability for other damage，as where a servant without orders from the master does or omits something to the damage of another，is a plant of later growth.When it emerged out of the legal soil，it was thought of as a variant of trespass，an offshoot of the parent stock.This appears in the form of action，which was known as trespass on the case.The victim does not sue derivatively，or by right of subrogation，to vindicate an interest invaded in the person of another.Thus to view his cause of action is to ignore the fundamental difference between tort and crime.He sues for breach of a duty owing to himself.

The law of causation，remote or proximate，is thus foreign to the case before us.The question of liability is always anterior to the question of the measure of the consequences that go with liability，If there is no tort to be redressed，there is no occasion to consider what damage might be recovered if there were a finding of a tort，We may assume，without deciding，that negligence，not at large or in the abstract，but in relation to the plaintiff，would entail liability for any and all consequences，however novel or extraordinary.There is to be drawn according to the diversity of interests invaded by the act，as where conduct negligent in that it threatens an insignificant invasion of an interest in property results in an unforeseeable invasion of an interest of another order，as，e.g.，one of bodily security.Perhaps other distinctions may be necessary.We do not go into the question now.The consequences to be followed must first be rooted in a wrong.

The judgment of the Appellate Division and that of the Trial Term should be reversed，and the complaint dismissed，with costs in all courts.

POUND，LEHMAN，and KELLOGG，JJ.，concur with CARDOZO，C.J.［The dissenting opinion of Justice ANDREWS is omitted here.Justices CRANE and O’BRIEN concurred in Justice ANDREWS' dissent.］
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Part Six　Property Law

财产法导读

财产权的标的可分为动产(personal or movable property)和不动产(real or immovable property)。由于动产在现代社会中已多被置于其他民事法律部门的管辖之下，所以，美国财产法的主要内容是不动产。不动产指的是土地以及与土地相关联并附着于土地的物，如房屋和其他建筑物等。动产指土地房屋以外的任何财产，包括有形物和无形物。在法律实践中，土地上的自然植物和生长物如谷物等，有时会被认为是动产，有时会被认为是不动产。[1]


美国财产法的三大法律渊源为普通法(common law)、成文法(statute)和衡平法(equity)。尽管如今成文法在美国所占比重越来越大，但财产法仍以传统的普通法为基础，并具有很浓的地方色彩，比合同法和侵权法具有更大的州际差异。

一、财产的取得

美国财产法中的财产大致对应的大陆法概念是物权。财产的取得(acquisition of property)分为原始取得和继受取得。

财产的原始取得是指取得没有为他人所有的物的财产权，财产的原始取得方式包括发现、捕获(capture)和创造。通过发现未被他人所有的物，从而取得该物的所有权的情况，现在很少出现。通过捕获取得物的财产权通常涉及野生动物。通过创造取得物的财产权，涉及最多的是知识产权以及人体器官和组织。[2]


财产的继受取得是指取得曾经为他人所有的物的所有权，财产的继受取得方式包括拾得(find)，赠与和时效占有(adverse possession)。时效占有要求排他(exclusive)、实际(actual)、公开(open)、公然(notorious)、敌对(hostile)和持续(continuous)占有不动产达到一定诉讼时效期间。

委托保管(bailment)是指由所有人以外的其他人合法占有动产的行为。

二、财产权益

普通法上的财产权益主要包括占有权益(possessory estate)、未来权益(future interest)和共同权益(concurrent estates)。

占有权益也称现实权益，根据其是否有主体、时间、条件的限制可分为完全所有权(或称非限嗣继承地产权) (fee simple)、限嗣继承地产权(fee tail)和终生所有权(life estate)。完全所有权包括(但不限于)绝对非限嗣产权(或称无条件非限嗣产权) (fee simple absolute)、附终止条件非限嗣产权(fee simple determinable)和附后决条件非限嗣产权(fee simple subject to a condition subsequent)。

未来权益是现在设定的在未来某个时间对不动产享有占有权的不动产利益，主要有五种基本类型:复归权(reversion)、可归权(possibility of reverter)、进入权(right of entry)、剩余权(remainder)和执行权(executory interest)。复归权、可归权和进入权是为转让人设立的，剩余权和执行权是为受让人设立的。当转让人设立附终止条件非限嗣产权(fee simple determinable)时，所保留的未来权益是可归权。当转让人设立附后决条件非限嗣产权(fee simple subject to a condition subsequent)时，所保留的未来权益是进入权。剩余权是指在设定有期限的先行地产权时，同时产生的由第三人将来享有的剩余部分地产权，在前一地产权终止时生效。执行权是指除剩余权外的设立给受让人的未来权益。

共有包括普通共有(tenancy in common)，联合共有(joint tenancy)和整体共有(tenancy by the entirety)等。普通共有的每一个所有人对同一财产拥有独立但未分割的份额，每个共有人都可以占有和使用全部财产，共有人对共有财产的利益可以转让、遗赠和继承，但普通共有人不享有生存者权(right of survivorship)。联合共有的最大特点是当共同所有人之一死亡时，该共同所有的地产并不予以分割，而是仍作为整体由生存者共同保有。整体共有又称为“夫妻一体所有”，没有对方的同意，另一方不得处分该财产，婚姻的解除使该共同保有转变为普通共有。整体共有是中世纪的遗产，如今在许多州已被废除。[3]


三、不动产租赁

不动产租赁(leasehold)是除不动产的各种所有权之外的另一种利用不动产的重要方式。不动产租赁在传统上被视为是一种不动产利益，是出租人对不动产在一定时间内的让与，因此出租人和承租人之间的权利义务关系适用财产法的规则。现在不动产租赁被视为具有不动产利益和合同的双重性质，法院也逐渐将合同法的规则适用于不动产租赁。[4]
 不动产租赁分为四种:定期租赁(tenancy for years) ;周期性租赁(periodic tenancy) ;任意租赁(tenancy at will)和逾期租赁(tenancy at sufferance)。

出租人的义务由租赁协议确定，法律也对出租人施加了一定义务，包括保证承租人的安宁享用权(quiet enjoyment)和默示的可居住性担保(implied warranty of habitability)。关于出租人是否有默示义务将租赁不动产交付给承租人占有，有两种不同的规则。英国规则(the English rule)认为出租人有默示的义务确保承租人实际占有租赁的不动产;美国原则(the American rule)则认为出租人有义务确保承租人对租赁不动产有法律上的占有权，但无义务确保承租人实际占有租赁不动产。[5]


根据传统规则，如承租人转让其余下租赁期的全部利益，那就构成转让(assignment) ;如承租人转让其余下租赁期的部分利益，就构成分租(sublease)。美国法院一般会认定定期租赁和周期性租赁具有可转让性，而任意租赁不具有可转让性，[6]
 有些法院则主张按照当事人的意图来判定是转让还是分租。

四、附着物

原为动产的物品如果因固定地、永久地安装在不动产上，成为该不动产的一个组成部分，则被称为不动产的附着物(fixture)。

五、役权

便役权(easement)是权利人对他人所有的不动产享有的使用权，可以分为积极便役权(affirmative easement)和消极便役权(negative easement)。积极便役权的权利人享有在他人不动产之上进行某种行为的权利。消极便役权的权利人则可以禁止不动产所有人在自己的不动产上进行某种行为。经过几个世纪的发展，便役权法形成了一套自己独有的术语。便役权所方便的不动产称为需役地(dominant tenement)、需役产权(dominant estate)或需役不动产(dominant land)。便役权持有人有时被称为需役所有人(dominant owner)。承受便役权负担的不动产可称为供役地(servient tenement)、供役产权(servient estate)或者供役不动产(servient land)，有权占有供役不动产之人一般称为供役所有人(servient owner)。

便役权还可分为属地便役权(easement appurtenant)和属人便役权(easement in gross)。属地便役权附属于需役地，随地而动，为典型的地役权;属人便役权则是附属于权利人，权利人是否拥有土地在所不问。[7]


地约权(real covenant)是与不动产的使用有关的、使原当事人及其继受人受益或者受负的、可以通过提起损害赔偿之诉予以强制执行的一种允诺。[8]
 负担(burden)随地转移的条件是:原当事人必须具有约束继受人的意图(intent) ;继受人必须知悉该约定(notice) ;必须存在平行相对关系(horizontal privity) ;必须存在垂直相对关系(vertical privity) ;约定必须“牵涉”(touch and concern)不动产。[9]
 利益(benefit)随地转移的条件是原当事人必须具有使继受人受益的意图;必须存在垂直相对关系;约定的利益必须“牵涉”不动产。[10]


衡役权(equitable servitudes)指衡平法上可实施的，对供役地建造房屋和使用土地的限制，大多数的法院认为不需要证明相对关系的存在。

六、不动产交易

不动产的交易(sale/transaction)与转让(conveyance)是两个不同的概念。交易是一种买卖行为，通常是通过合同来实现的;合同是双方意志表示一致的结果。转让是土地所有权人或土地权益人将土地所有权或其他权益转移的行为，通常是通过契约(deed)来完成的。转让是单方面的法律行为。[11]
 房地产的交易中必须有两个法律文件，一份是合同(contract)，另一份是契约(deed)。

不动产的买卖通常会有经纪人的协助，经纪人取得佣金的权利由不动产代理协议予以调整。不动产代理协议分为普通不动产代理协议(non-exclusive agreement)、独家不动产代理协议(exclusive agency agreement)、独家不动产销售协议(exclusive right to sell listing)、复合代理协议(multiple listing)以及净代理协议(net listing)。

根据衡平转化规则(doctrine of equitable conversion)，一旦签订合同，购买人就被视为衡平法的所有人，而出售人只享有取得价款的权利。如今的学者一致批评衡平转化原则，抛弃该原则的趋势很明显，目前广泛采用的是《统一买卖风险法》(the Uniform Vendor and Purchasers Risk Act)所规定的规则。[12]


契约(deed)是所有人在世时用于转移不动产上的产权或者其他权益的基本文件。在美国，最经常使用的契据有三种:全面担保契据(general warranty deed)、特别担保契据(special warranty deed)和弃权契据(quitclaim deed)。全面担保契据提供的产权保护最全面，包含六种具体的产权保证义务:不动产占有权保证义务(covenant of seisin) ;转让权保证义务(covenant of right to convey) ;无负担保证义务(covenant against encumbrances) ;无干扰保证义务(covenant of warranty) ;安静享受保证义务(covenant of quiet enjoyment)以及持续保证义务(covenant of further assurance)。[13]
 特别担保契据也包含全面担保契据所包含的6种产权保证义务，不过，这些保证义务仅适用于转让人作为或者不作为所导致的缺陷。弃权契据的转让人不担保他拥有该不动产，也不担保其产权没有缺陷。弃权契约最常见的用途是解除存在疑问的产权主张。例如，甲时效占有乙的不动产，甲可以请求乙转让产权，乙因为不会愿意担保产权无缺陷，可以使用弃权契据。

对于一人将同一不动产转让多次的情况，各种的备案法规定不同，可以分为三类:第一类称为通知型备案法(notice statute)，也叫做“善意买主权利优先法”;第二类称为竞赛型备案法(race statutes)，又称“登记在先权利优先法”;第三类是竞赛—通知型备案法(race-notice statutes)，又称“善意登记权利优先法”。大约有一半的州适用善意买主权利优先法;大约有另一半的州适用善意登记权利优先法;有两个州适用的是登记在先权利优先法，实际上是根本不承认善意购买人的权利。[14]


七、合作公寓与共管公寓

合作公寓(cooperative)在法律上几乎过时了，如今罕见设立新的合作公寓，其突出特点是，居住人不享有他们各自单元的产权，而一般由居住人所属的公司持有整栋建筑物的产权，居住人拥有的是公司的股份和公司授权其排他占有公寓单元的长期租约。[15]


共管公寓(condominium)的所有人拥有独有单元(individual unit)的非限嗣产权(fee simple)，还以普通共有人的身份与其他所有人一起拥有共用部分的未作分割的权益。[16]


八、对土地所有权人的其他限制

土地所有权人对土地的权利不仅要受到其他私人权利的约束，也越来越受到国家为社会利益而采取的对土地使用管理的约束。规划(zoning)是通过政府权力对土地使用进行规范。征收是国家行使对土地的管理权力的一种重要形式。《美国宪法》规定，必须支付公平的补偿方能为公共目的征收私人财产(no taking without just compensation)。[17]


不动产受到限制的另一种情况是，所有权人使用自己的土地不得给他人造成损害，即不得滋扰或妨害他人。滋扰或妨害(nuisance)可以是对公众的，也可以是对私人的，包括噪音、臭味、排泄物等。[18]


Chapter 1　Introduction

In an American law school，property law may be the basic subject that most irritates law students.The fundamental principle of property law seems obvious:if you own something it's yours，and you can do what you want with it.But more than any other subject，property law is burdened with a thousand years of legal history and a plethora of technical distinctions.Did you know you probably own your house in fee simple absolute—unless you have a fee simple subject to a condition subsequent? And if you plan to leave money to your grandchildren，be careful not to violate the Rule Against Perpetuities.Both of these vestiges of feudalism，and many others，still have bite in the modern day.

At the same time，property law concerns issues of great social policy and cutting—edge technology.Should the government be able to restrict development on barrier islands to prevent beach erosion? If a landlord doesn't repair a tenant's apartment，can the tenant fix it herself and deduct the cost of repairs from her rent? If a research physician develops a commercially valuable product from a patient's blood，who owns the rights to the product—the physician or the patient? You can find answers to these questions in property law class.

Chapter 2　Acquisition of Property

Ⅰ.Capture of Wild Animals

“Mere pursuit”is not possession，because capture of wild animals requires actual capture.

Ⅱ.Acquisition by Find

A finder taking possession of personal property must:(i) actually come upon or discover the thing and(ii) have an intent to take possession of it.

(1) Prior possessor has superior right; finder has rights superior to all except true owner.

(2) Categories of Found Property(state of mind of the owner determines status)

a.Lost;

b.Mislaid;

c.Abandoned.


Armory v.Delamirie


(1722) 1 Strange 5O5; 93 E.R.664(Court of King's Bench)

The plaintiff being a chimney sweeper's boy found a jewel and carried it to the defendant's shop(who was a goldsmith) to know what it was，and delivered it into the hands of the appren-tice，who under pretence of weighing it，took out the stones，and calling to the master to let him know it came to three halfpence，the master offered the boy the money，who refused to take it，and insisted to have the thing again; whereupon the apprentice delivered him back the socket without the stones.And now in trover against the master these points were ruled:

1.That the finder of a jewel，though he does not by such finding acquire an absolute property or ownership，yet he has such a property as will enable him to keep it against all but the rightful owner，and subsequently may maintain trover.

2.That the action well lay against the master，who gives a credit to his apprentice，and is answerable for his neglect.

3.As to the value of the jewel，several of the trade were examined to prove what a jewel of the finest water that would fit the socket would be worth; and the Chief Justice directed the jury，that unless the defendant did produce the jewel，and shew it not to be of the finest water，they should presume the strongest case against him，and make the value of the best jewels the measure of their damages:which they accordingly did.

Ⅲ.Adverse Possession of Personal Property

Title to real property may be acquired by adverse possession.Gaining title by adverse possession results from the operation of the statute of limitations for trespass to real property.If an owner does not，within the statutory period，take legal action to eject a possessor who claims adversely to the owner，the owner is thereafter barred from bringing suit for ejectment.Moreover，title to the property vests in the possessor.

Requirements of adverse possession are:

(1) Exclusive and actual possession.

(2) Open and notorious possession.

(3) Hostile and under a claim of right.

(4) Continuous，uninterrupted possession for the statutory period.

Ⅳ.Bailment

True owner is bailor; person in possession is bailee.

1.Requirements of a Bailment

(1) Delivery

Delivery can be actual，constructive，or symbolic.

(2) Transfer of possession

(3) Acceptance

2.Creation

To create a bailment，the alleged bailee must assume actual physical control with the intent to possess.

Chapter 3　Possessory Estates

Ⅰ.Introduction

The concept of estates in Anglo-American law arose out of the feudal system in England.The concept underlies the present Ameriean system of real property law.Estates in land are interests which presently are or may become possessory and which are measured by a period of time.Possessory estates give the holder the right to immediate possession.Future interests are estates that will or may become possessory in the future.Estates in realty are further categorized as freehold or non-freehold.Freehold estates continue indefinitely or until the occurrence of some event.Non-freehold estates end on a particular date.

Ⅱ.The Fee Simple

1.Fee Simple Absolute

Fee Simple Absolute is an estate that has the potential of enduring forever.The largest estate permitted by law is the fee simple absolute.The holder of this estate has full possessory rights now and in the future for an infinite duration.There are no limitations on its inheritability，it cannot be divested and it will not end upon the happening of any event.However，the holder of the estate can sell it or any part of it during his lifetime and dispose of it by will at his death.

2.Fee Simple Determinable

Fee Simple Determinable，also called a determinable fee，is an estate that automatically ends on the happening of a stated event and goes back to the grantor.It is created by the use of durational，adverbial language，such as“for so long as，”“while，”“during，”or“until.”A fee simple determinable can be conveyed by the owner thereof，but his grantee takes the land subject to the termination of the estate by the happening of the event.

3.Fee Simple Subject to Condition Subsequent

Fee Simple Subject to Condition Subsequent is created when the grantor retains the power to terminate the estate of the grantee upon the happening of a specified event.Upon the happening of the event stated in the conveyance，the estate of the grantee continues until the grantor exercises her power of termination by bringing suit or making reentry.

Ⅲ.Fee Tail

The Fee Tail，typically created by the words“to A and the heirs of his body，”limited inheritance to lineal descendants of the grantee.If no lineal descendants survived at the grantee's death，the property either reverted to the grantor or her successors or passed to a designated re-mainderman.Today，most United State jurisdictions have abolished the fee tail and have enacted statute under which any attempt to create a fee tail results in the creation of a fee simple.

1.Characteristics

(1) During Tenant's Life

The tenant in fee tail can do nothing to defeat the rights of the tenant's lineal descendants.In practical effect，he has only a life estate.

(2) On Tenant's Death

The fee tail can be inherited only by the issue of the original grantee，and not by his collateral kin.If the blood descendants of the original owner run out，the property is returned to the original grantor or his heirs，or to any holder of the remainder named in the grant creating the fee tail.

2.Types of Fee Tail

(1) Fee Tail Male

Fee Tail male is limited to succession by male descendants of the grantee，i.e.，“to A and the male heirs of his body.”

(2) Fee Tail Special

Fee Tail Special is inheritable only by the issue of a specific spouse，i.e.，“to A and the heirs of his body by his wife，B.”

Ⅳ.The Life Estate

A life estate endures for a period of one or more human lives that is not terminable at any fixed or computable period of time，but cannot last longer than the life or lives of one or more persons.It may arise by operation of law or may be created by an act or agreement of the parties.

1.Life Estate by Marital Right

Such estates arise under dower and curtesy，the common law interests of wife and husband，respectively，in real property of which the other spouse was seized during marriage.At common law，a surviving wife's dower right entitled her to a life estate in an undivided one-third of her husband's lands.

2.Conventional Life Estate

(1) For Life of Grantee

The usual life estate is measured by the life of the grantee and is called simply a life estate.It may be indefeasible，or it may be made defeasible in the same ways that fee estates can be defeasible.

(2) Life Estate Per Autre Vie

A life estate Per autre vie is a life estate measured by the life of someone other than the life tenant.Such an estate can be created directly by the grantor，e.g.，“to A for the life of B”.

3.Rights and Duties of Life Tenant-Doctrine of Waste

A tenant for life is entitled to all the ordinary uses and profits of the land; but he cannot lawfully do any act that would injure the interests of the person who owns the remainder or the reversion.If he does，the future interest holder may sue for damages and/or enjoin such acts.

Chapter 4　Future Interests

A future interest is an estate that does not entitle the owner thereof to possession immediately，but will or may give the owner possession in the future.A future interest is a present，legally-protected right in property; it is not an expectancy.

Ⅰ.Reversionary Interests-Future Interests in Transferor

1.Possibilities of Reverter and Rights of Entry

These future interests are discussed above in connection with the present estates to which they are attached.

2.Reversions

A person owning an estate in real property can create and transfer a lesser estate.The residue left in the grantor，which arises by operation of law，is a reversion.

Reversions are transferable，devisable by will，and descendible by inheritance.The holder of a reversion may sue a possessory owner for waste and may recover against third-party wrongdoers for damages to the property.

3.All Reversionary Interests Are“Vested”

Although a reversionary interest becomes possessory in the future，it is a vested interest，not a contingent interest，because both the owner and the event upon which it will become possessory are certain.This is true even if the reversionary interest is determinable or defeasible.Because it is a vested interest，a reversionary interest is not subject to the Rule Against Perpetuities.

Ⅱ.Remainders

A remainder is a future interest created in a transferee that is capable of taking in present possession and enjoyment upon the natural termination of the preceding estates created in the same disposition.Unlike a reversion，which arises by operation of law from the fact that the transferor has not made a complete disposition of his interest，a remainder must be expressly created in the instrument creating the intermediate possessory estate.

Ⅲ.Executory Interests

Here is a good shorthand rule for classifying executory interests.Remember that there are only two future interests that can be created in a transfer:remainders and executory interests.If it is not a remainder because the preceding estate is not a life estate，then it must be an executory interest.Thus，an executory interest is any future interest in a transferee that does not have the characteristics of a remainder，i.e.，it is not capable of taking on the natural termination of the preceding life estate.More specifically，an executory interest is an interest that divests the interest of another.

Ⅳ.Importance of Classifying Interests“in Order”

Future interests are classified clause by clause-which will often mean that the label appended to the first future interest created in a disposition will determine the label to be appended to a second future interest created in the same disposition.For instance，if the first future interest is a contingent remainder，subsequent future interests must also be contingent remainders.Similarly，if the first future interest is a vested remainder subject to divestment，the following future interests will be executory interests.

Ⅴ.Transferability of Remainders and Executory Interests

1.Vested Remainders Are Transferable，Devisable，and Descendible

At common law and in all jurisdictions today，vested remainders are fully transferable during life，devisable by will，and descendible by inheritance.This is true of all types of vested remainders:indefeasibly vested，vested subject to open，and vested subject to total divestment.

2.Contingent Remainders and Executory Interests Are Transferable inter vivos


At common law，contingent remainders and executory interests were not assignable.While this is still the rule in a few states，most American courts hold that these interests are freely transferable.

3.Any Transferable Future Interest Is Reachable by Creditors

The rule followed in nearly all states is this:if a future interest can，under the laws of the state，be transferred voluntarily by its owner，it is also subject to involuntary transfer; that is，it can be reached by the owner's creditors by appropriate process.

Ⅵ.Survival

As a general rule，all future interests can pass at death by will or inheritance; i.e.，they are descendible and devisable.This is true unless the interest's taking is subject to an expressed or implied contingency of survival.

Chapter 5　Concurrent Estates

An estate in land in which two or more parties have a contemporaneous interest in the same realty is a concurrent estate.

Ⅰ.Tenancy in Common

In a tenancy in common，each tenant has an undivided interest in the entire property.Each tenant has the right to possession of the whole property.There is no right of survivorship.Each tenant has a distinct proportionate interest in the property，which is alienable by inter vivos or testamentary transfer and passes by succession.There is a presumption that a conveyance to two or more persons is a tenancy in common.

Ⅱ.Joint Tenancy

In this type of tenancy each tenant owns an undivided share of the estate.There is a right of survivorship.Thus，on the death of one joint tenant the survivor retains an undivided right to the entire estate，which is not subject to the rights of the deceased cotenant.

1.Creation

At common law，four unities are required to create a joint tenancy:

(1) Unity of time;

(2) Unity of title;

(3) Unity of interest;

(4) Unity of possession.

Under modern law，joint tenancies are disfavored.Hence，there must be a clear expression of intent to create this estate，or it will not be recognized.The usual language required is “to A and B as joint tenants with right or survivorship.”Today，when two or more persons take property by a single conveyance，a tenancy in common，not a joint tenancy，is presumed.A joint tenancy results only when an intention to create a right of survivorship is clearly expressed.

2.Severance

A joint tenancy can be terminated by a suit for partition，which can be brought by any tenant.It may also be terminated by various acts by any joint tenant.

Ⅲ.Tenancy by the Entirety

This is a marital estate which can only be created between a husband and wife.It is similar to a joint tenancy except that the right of survivorship cannot be destroyed，since severance by one tenant is not possible.An existing marriage is requisite for a tenancy by the entirety.In many states there is a presumption that a tenancy by the entirety is created in any conveyance to a husband and wife.Half of the states，however，have abolished this type of tenancy.In New York，the tenancy by the entirety exists as to realty but not personality.

1.Right of Survivorship

The estate carries a right of survivorship，which operates in the same manner as the right of survivorship incident to a joint tenancy.

2.Severance Limited

The major distinction between a joint tenancy and a tenancy by the entirety concerns severance.A tenancy by the entirety cannot be terminated by involuntary partition.

3.Individual Spouse Cannot Convey or Encumber Tenancy

In most states，an individual spouse may not convey or encumber tenancy by the entirety property.A deed or mortgage executed by only one spouse is ineffective.

4.Tenancy in Common

Tenancy in common is a form of concurrent ownership wherein each co-tenant is the owner of a separate and distinct share of the property，which has not been divided among the co-tenant.Each owner has a separate undivided interest in the whole.

Ⅳ.Incidents of Co-ownership

1.Possession

Each co-tenant has the right to possess all portions of the property; no co-tenant has the right to exclusive possession of any part.A co-tenant out of possession cannot bring a possessory action unless there has been an“ouster”by the tenant in possession.A claim of right to exclusive possession can constitute an ouster.

2.Rents and Profits

In most jurisdictions，a co-tenant in possession has the right to retain profits gained by her use of the property.A co-tenant in possession need not share such profits with co-tenants out of possession，nor reimburse them for the rental value of her use of the land，unless there has been an ouster or an agreement to the contrary.

3.Effect of One Concurrent Owner's Encumbering the Property

A joint tenant or tenant in common may place a mortgage on her interest，but may not，of course，encumber the other co-tenant's interest.Likewise，if a joint tenancy is involved and the mortgage itself does not sever the joint tenancy，the mortgagee can foreclose on the mortgagor/co-tenant's interest and the foreclosure sale itself will cause a severance.But in the case of a joint tenancy，the mortgagee runs the risk that the mortgaging co-tenant will die before foreclosure，extinguishing the mortgagee's interest.The same principles apply to judgment liens obtained against an individual co-tenant.

4.Ouster

Under the unity of possession，each co-tenant is entitled to possess and to enjoy the whole of the property subject to the equal right of her co-tenant.If one tenant wrongfully excludes another co-tenant from possession of the whole of the premises，this is an ouster.The ousted cotenant is entitled to receive his share of the fair rental value of the property for the time he was wrongfully deprived of possession.

5.Remedy of Partition

A joint tenant or tenant in common has a right to judicial partition，either in kind or by sale and division of the proceeds.

6.Duty of Fair Dealing Among Co-tenants

A confidential relationship exists among co-tenants.Accordingly，the acquisition by one cotenant of any outstanding title or lien that might affect the estate held by all the co-tenants is deemed to be an acquisition on behalf of all the other co-tenants as well.Thus，when one cotenant purchases or otherwise acquires a lien holder's claim against the co-tenancy property，she must give the other co-tenants a reasonable time to pay their share and acquire a proportionate interest.Courts carefully scrutinize the fairness of transactions between co-tenants.Lastly，it is difficult for one co-tenant to adversely posses against other co-tenants.

Chapter 6　Landlord and Tenant

Ⅰ.Instruction of Leasehold

A leasehold is an estate in land.The tenant has a present possessory interest in the leased premises，and the landlord has a future interest.Certain rights and liabilities flow from this property relationship between landlord and tenant.The three major types of leasehold estates are tenancies for years，periodic tenancies，and tenancies at will.There is a fourth category called tenancies at sufferance.

1.Tenancies for Years

A tenancy for years is one that is to continue for a fixed period of time.It may be for more or less than a year; it may be determinable or on condition subsequent.The termination date of a tenancy for years is usually certain.As a result，the tenancy expires at the end of the stated period without either party giving notice to the other.Even if the date of termination is uncertain，most courts hold that if the parties have attempted to state some period of duration，the lease creates a tenancy for years.

2.Periodic Tenancies

A periodic tenancy is a tenancy that continues from year to year or for successive fractions of a year until terminated by proper notice by either party.The beginning date must be certain， but the termination date is always uncertain until notice is given.

All conditions and terms of the tenancy are carried over from one period to the next unless there is a lease provision to the contrary.Periodic tenancies do not violate the rules limiting the length of leaseholds because each party retains the power to terminate upon giving notice.

3.Tenancies at Will

A tenancy at will is an estate in land that is terminable at the will of either the landlord or the tenant.To be a tenancy at will，both the landlord and tenant must have the right to terminate the lease at will.

4.Tenancies at Sufferance

A tenancy at sufferance arises when a tenant wrongfully remains in possession after the expiration of a lawful tenancy.Such a tenant is a wrongdoer and is liable for rent.The tenancy at sufferance lasts only until the landlord takes steps to evict the tenant.No notice is required to end the tenancy，and authorities are divided as to whether this is even an estate in land.

5.The Hold-over Doctrine

When a tenant continues in possession after the termination of his right to possession，the landlord has two choices of action:

(1) Eviction

The landlord may treat the hold-over tenant as a trespasser and evict him under an unlawful detainer statute.

(2) Creation of periodic tenancy

The landlord may，in his sole discretion，bind the tenant to a new periodic tenancy.

Ⅱ.Leases

A lease is a contract containing the promises of the parties.It governs the relationship between the landlord and tenant over the term of the lease.In general，covenants in a lease are independent of each other; i.e.，one party's performance of his promise does not depend on the other party's performance of his promise.Thus，if one party breaches a covenant，the other party can recover damages，but must still perform his promises and cannot terminate the landlord-tenant relationship.

Ⅲ.Tenant Duties and Landlord Remedies

1.Tenant's Duty to Repair

A tenant cannot damage—commit waste of—the leased premises.The rules governing waste in the leasehold context are very much like those governing waste in the context of the life estate.

2.Duty to Not Use Premises for Illegal Purpose

If the tenant uses the premises for an illegal purpose，and the landlord is not a party to the illegal use，the landlord may terminate the lease or obtain damages and injunctive relief.

3.Duty to Pay Rent

At common law，rent is due at the end of the leasehold term.However，leases usually contain a provision making the rent payable at some other time.

4.Landlord Remedies

At common law，a breach，such as failure to pay rent，resulted only in a cause of action for money damages; a breach by either party did not give rise to a right to terminate the lease.Most leases，however，grant the nonbreaching party the right to terminate.Furthermore，nearly all states have enacted an unlawful detainer statute，which permits the landlord to evict a defaulting tenant.These statutes provide for a quick hearing，but severely limit the issues that may be raised.Under most statutes，the only issue properly before the court is the landlord's right to rent and possession.The tenant cannot raise counterclaims.

Ⅳ.Landlord Duties and Tenant Remedies

Subject to modification by the lease，a statute，or the implied warranty of habitability，the general rule is that a landlord has no duty to repair or maintain the premises.Leases，however，commonly prescribe landlord liability to tenant in several areas.If a lease does not expressly prescribe landlord duties，some duties will be implied.

Ⅴ.Assignments and Subleases

Absent an express restriction in the lease，a tenant may freely transfer his leasehold interest，in whole or in part.If he makes a complete transfer of the entire remaining term，he has made an assignment.If he retains any part of the remaining term，the transfer is a sublease.

Ⅵ.Condemnation of Leaseholds

1.Entire Leasehold Taken by Eminent Domain-Rent Liability Extinguished

If all of the leased land is condemned for the full balance of the lease term，the tenant's liability for rent is extinguished because both the leasehold and the reversion have merged in the condemnor and there is no longer a leasehold estate.Absent a lease provision to the contrary，the lessee is entitled to compensation for the taking of the leasehold estate.

2.Temporary or Partial Taking-Tenant Entitled to Compensation Only

If the taking is temporary，or if only a portion of the leased property is condemned，the tenant is not discharged from the rent obligation but is entitled to compensation for the taking.

Chapter 7　Fixtures

Ⅰ.Instruction

A“fixture”is a chattel that has been so affixed to land that it has ceased being personal property and has become part of the realty.For example，S and B contract to sell and buy a house.Before vacating，S removes a built-in refrigerator.B claims that the item was“part of the house.”Is the refrigerator a“fixture”? If so，B is entitled to its return or appropriate compensation.

It is important in dealing with“fixture”problems to distinguish between common ownership cases and divided ownership cases.Courts treat them differently even though they often purport to apply the same tests.“Common ownership”cases are those in which the person who brings the chattel onto the land owns both the chattel and the realty(e.g.，X installs a furnace in her own home).“Divided ownership”cases are either ones where the person who owns and installs the chattel does not own the land(e.g.，T installs a furnace in her rented home，which belongs to L) ; or the person owns the land but does not own the chattel.In addition，there are cases involving more than two persons.

Ⅱ.Chattels Incorporated into Structure Always Become Fixtures

In both common ownership and divided ownership cases，where the items become incorporated into the realty so that they lose their identity，they become part of the realty.Examples include bricks built into a building or concrete poured into a foundation.Similarly，where identification is possible，but removal would occasion considerable loss or destruction，the items are considered fixtures，e.g.，heating pipes embedded in the wall or floor of a house.

Ⅲ.Divided Ownership Cases

In divided ownership cases，unlike the ones just discussed，the chattel is owned and brought to the realty by someone who is not the landowner.The question is whether the ownership of the chattel has passed to the landowner.Courts often say that the intention test is to be applied in these cases too.But the exceptions disprove the rule.

1.Landlord-tenant

Early English law favored the landlord.However，American law created a trade fixtures exception under which tradesmen-tenants could remove an item that otherwise would have been a “fixture.”Later，this exception was expanded to include all tenants generally.Some courts have treated the trade fixtures exception as consistent with the annexor'sintention test; i.e.a tenant's annexations are removable because“it was not the intention of the tenant to make them permanent annexations to the freehold and thereby donations to the owner of it.”

2.Life Tenant and Remainderman

The same rules should apply here as in the landlord-tenant cases.Historically，however，results have been more favorable to the remaindermen.Apart from statute，the removal privilege has been unrealistically limited to the duration of the term.

3.Licensee and Landowner

Licenses to bring items onto land usually contain agreements respecting removal.In the absence of agreement，licensees are permitted to remove the items subject to a duty to repair damages caused thereby.

4.Trespasser and Landowner

Trespassers normally lose their annexations whether installed in good faith or not.This follows from the intention test:The good faith trespasser，believing the land to be her own，normally intends annexation of an item to be permanent.

Chapter 8　Rights in the Land of Another-Easements，Profits，Covenants and Servitudes

Ⅰ.Easements

1.Introduction

The holder of an easement has the right to use a tract of land for a special purpose，but has no right to possess and enjoy the tract of land.The owner of the servient tenement continues to have the right of full possession and enjoyment subject only to the limitation that he cannot interfere with the right of special use created in the easement holder.Typically，easements are created in order to give their holder the right of access across a tract of land，e.g.，the privilege of laying utility lines，or installing sewer pipes and the like.Easements are either affirmative or negative，appurtenant or in gross.

2.Types of Easements

(1) Affirmative Easement

The owner of an affirmative easement has the right to go onto the land of another and do some act on the land.Most easements are affirmative.

(2) Negative Easement

The owner of a negative easement can prevent the owner of the servient land from doing some act on the servient land.

3.Creation

Easement may be created by express grant or reservation，by implication，or by prescription.

(1) Creation by Express Grant

Because an easement is an interest in land，the Statute of Frauds applies.Therefore，any easement must be in writing and signed by the grantor unless its duration is brief enough to be outside a particular state's Statute of Frauds' coverage.An easement can be created by conveyance.A grant of an easement must comply with all the formal requisites of a deed.An easement is presumed to be of perpetual duration unless the grant specifically limits the interest.

(2) Creation by Reservation

An easement by reservation arises when the owner of a tract of land conveys title but reserves the right to continue to use the tract for a special purpose after the conveyance.In effect，the grantor passes title to the land but reserves unto himself an easement interest.

(3) Creation by Implication

Implied easements are limited to two kinds:(i) an intended easement based on an apparent use existing at the time the servient tenement is separated from the dominant tenement，and (ii) an easement by necessity.

(4) Creation by Prescription

Acquiring an easement by prescription is analogous to acquiring property by adverse possession.Many of the requirements are the same:to acquire a prescriptive easement，the use must be open and notorious; adverse and under claim of right; and continuous and uninterrupted for the statutory period.Note that the public at large can acquire an easement in private land if members of the public use the land in a way that meets the requirements for prescription.

Requirements of prescription are:

(1) Open and notorious use;

(2) Under a claim of right;

(3) Continuous use;

(4) Uninterrupted use.

4.Termination of Easements

An easement，like any other property interest，may be created to last in perpetuity or for a limited period of time.To the extent the parties to its original creation provide for the natural termination of the interest，such limitations will control.

Ⅱ.Profits

Like an easement，a profit is a nonpossessory interest in land.The holder of the profit is entitled to enter upon the servient tenement and take the soil or a substance of the soil.Also，like an easement，a profit may be appurtenant or in gross.In contrast to easement，however，there is a constructional preference for profits in gross rather than appurtenant.

1.Creation

Profits are created in the same way as easements.

2.Alienability

A profit appurtenant follows the ownership of the dominant tenement.A profit in gross may be assigned or transferred by the holder.

3.Exclusive and Nonexclusive Profits Distinguished

When an owner grants the sole right to take a resource from her land，the grantee takes an exclusive profit and is solely entitled to the resources，even to the exclusion of the owner of the servient estate.By contrast，when a profit is nonexclusive，the owner of the servient estate may grant similar rights to others or may take the resources herself.Ordinarily，profits are construed as nonexclusive.

4.Termination

Profits are terminated in the same way as easements.In addition，misuse of a profit，unduly increasing the burden，will be held to surcharge the servient estate.

Ⅲ.Covenants Running with the Land at Law

A real covenant，normally found in deeds，is a written promise to do something on the land or a promise not to do something on the land.Real covenants run with the land at law，which means that subsequent owners of the land may enforce or be burdened by the covenant.To run with the land，however，the benefit and burden of the covenant must be analyzed separately to determine whether they meet the requirements for running.

1.Requirements for Burden to Run

If all requirements are met for the burden to run，the successor in interest to the burdened estate will be bound by the arrangement entered into by her predecessor as effectively as if she had herself expressly agreed to be bound.

(1) Intent.

(2) Notice.

(3) Horizontal privity.

(4) Vertical privity.

(5) Touch and concern.

2.Requirements for Benefit to Run

(1) Intent.

(2) Vertical privity.

(3) Touch and concern.

3.Remedies—Damages Only

A breach of a real covenant is remedied by an award of money damages，not an injunction.If equitable relief，such as an injunction，is sought，the promise must be enforced as an equitable servitude rather than a real covenant.Note that a real covenant gives rise to personal liability only.The damages are collectible out of the defendant's general assets.

4.Termination

As with all other nonpossessory interests in land，a real covenant may be terminated by:

(1) The holder of the benefit executing a release in writing;

(2) Merger;

(3) Condemnation of the burdened property.

Ⅳ.Equitable Servitudes

If a plaintiff wants an injunction or specific performance，he must show that the covenant qualifies as an equitable servitude.An equitable servitude is a covenant that，regardless of whether it runs with the land at law，equity will enforce against the assignees of the burdened land that have notice of the covenant.The usual remedy is an injunction against violation of the covenant.

1.Creation

Generally，equitable servitudes are created by covenants contained in a writing that satisfies the Statute of Frauds.As with real covenants，acceptance of a deed signed only by the grantor is sufficient to bind the grantee as promisor.There is one exception to the writing requirement:Negative equitable servitudes may be implied from a common scheme for development of a residential subdivision.

2.Enforcement

For successors of the original promise and promisor to enforce an equitable servitude，certain requirements must be met.

(1) Requirements for burden to run

a.Intent.

b.Notice.

c.Touch and concern.

(2) Requirements for benefit to run

The benefit of the equitable servitude will run with the land if the original parties so intended and the servitude touches and concerns the benefited property.

(3) Privity not required

The majority of courts enforce the servitude not as an in personal right against the owner of the servient tenement，but as an equitable property interest in the land itself.Therefore，no need for privity of estate.

3.Termination

Like other nonpossessory interests in land，an equitable servitude may be terminated by a written release from the benefit holder，merger of the benefited and burdened estates，or condemnation of the burdened property.

Chapter 9　Conveyancing

Ⅰ.Finding the Property

Real estate is often purchased and sold with the assistance of a real estate broker.Brokers may be employed to sell property，in which case their duty is to act honestly toward the principal and obtain the highest price possible.They may also be employed by a purchaser to locate property，in which case their duty is to secure the property at the lowest possible price.The broker's duty is a general one of an agent to principal.A broker's contract is not required to be in signed and in writing in many states including New York，as the Statue of Frauds only applies to direct transfers of realty，and not actions to enforce brokerage contracts.

It is a general rule that the broker becomes entitled to a commission when they completes the services they are hired to perform.In the event that the brokers are employed to obtain purchasers，they are entitled to their commission when they introduce a person to the principal who is ready，willing and able to purchase on the terms requested.Accordingly，it is advisable for the person who hires brokers to enter into an agreement with them whereby it is agreed the broker will not be entitled to a commission until the transaction and closing are fully completed.There are various types of brokerage agreements which are as follows:

(1) Non-exclusive Agreement

This is also known as an open listing.Under this type of agreement several brokers may be hired by the owner.A broker is only entitled to a commission when a buyer is procured.

(2) Exclusive Agency Agreement

Under this type of agreement the seller can only hire one broker.The owner，however，can sell or lease the property without a broker，in which case the owner is not liable to the broker for his or her commissions.

(3) Exclusive Right to Sell

Under this type of agreement，the broker has the exclusive right to sell，and receives a commission if the sale is consummated by him or herself or the owner.

(4) Multiple Listings

This is an arrangement among a group of brokers whereby a participating broker can sell property that is exclusively listed with any of the other participating brokers.The“listing broker”obtains the listings and the“selling broker”sells the property.These two brokers split the commission and the listing service receives a small fee.

(5) Net Listings

This is an agreement whereby the seller indicates a specific price for which the property is to be sold.The broker's commission is the difference between that price and the sales price re-ceived.These types of listings are prohibited in New York.

Ⅱ.Financing

Purchasers of real property obtain financing from various sources.Mortgages are commonly used to finance the acquisition of real property，since the lender receives a lien that may be enforced on the default of the purchaser.The buyer retains title to the property unless the mortgage lien is foreclosed.The lender，who may be the seller or a third party，can enforce the mortgage by foreclosing the lien.The borrower can redeem the property by reinstatement or payment of the loan prior to foreclosure.Certain states are considered“title theory states”and treat title to mortgaged premises as being in the mortgagee.Other states are considered“lien theory states”and consider that the legal title to the mortgaged premises remains in the mortgagor and the mortgagee merely has a lien on the property.A mortgage loan can be structured in a variety of ways and can have fixed or adjustable rates.

Purchasers of condominiums also obtain financing from various sources.Commonly，as with the purchase of a home，a mortgage which can be foreclosed upon is held as security for the loan.

The loans which are obtained by purchasers of cooperative apartments are generally secured by pledges of the purchaser's stock in the entity and an assignment of the proprietary leases.

Ⅲ.Land Sale Contract

Most transfers of land are preceded by contracts of sale.These normally contemplate escrows before closing.

1.Statute of Frauds Applicable

To be enforceable，a land contract must be in writing and signed by the party to be charged.The writing need not be a formal contract; a memorandum suffices，e.g.，escrow instructions can be the contract of sale.The Statute of Frauds requires that the writing contain all “essential terms”of the contract.These are:

a.A description of the property;

b.Identification of the parties to the contract;

c.The price and manner of payment.

Incidental matters can be determined by custom; they need not appear in the writing nor even be agreed upon.

2.Doctrine of Equitable Conversion

Under the doctrine of equitable conversion，once a contract is signed and each party is entitled to specific performance，equity regards the purchaser as the owner of the real property.The seller's interest，which consists of the right to the proceeds of sale，is considered to be per-sonal property.The bare legal title that remains in the seller is considered to be held in trust for the purchaser as security for the debt owed the seller.But note that possession follows the legal title; so even though the buyer is regarded as owning the property，the seller is entitled to possession until the closing.

3.Marketable Title

There is an implied warranty in every land sale contract that at closing the seller will provide the buyer with a title that is“marketable.”

4.Tender of Performance

In general，the buyer's obligation to pay the purchase price and the seller's obligation to convey the title are deemed to be concurrent conditions.This means that neither party is in breach of the contract until the other party tenders her performance，even if the date designated for the closing has passed.

5.Remedies for Breach of the Sales Contract

(1) Damages

The usual measure of damages is the difference between the contract price and the market value of the land on the date of the breach.Incidental damages，such as title examination and moving or storage costs，can also be recovered.

(2) Specific Performance

a.Buyer's Remedy

A court of equity will order a seller to convey the title if the buyer tenders the purchase price.The remedy at law is deemed inadequate because the buyer is getting land and land is unique.

b.Seller's Remedy

Somewhat illogically，the courts also generally will give a specific performance decree for the seller if the buyer is in breach.This is sometimes explained as necessary to have“mutuality of remedy.”

6.Risk of Loss

The common law rule with regard to risk of loss is that if the property is destroyed between the time the contract is signed and the time of transfer of the deed，and such destruction is not the fault of either party，then as a result of the doctrine of equitable conversion，equitable title was passed to the buyer upon signing the contract.Consequently，the risk of loss has passed to the buyer.However，some states，including New York，have adopted the Uniform Vendor and Purchasers Risk Act，which puts the risk of loss on the seller until the buyer takes title or possession.

Ⅳ.Deeds-Form and Content

The actual transfer of title to real property generally occurs by a deed.It usually occurs at a closing where it is executed，acknowledged and delivered.There are various types of deeds.The principal types are quitclaim deed，warranty deed with full covenants，and bargain and sale deed.A quitclaim deed contains no covenants by the grantor.A warranty deed with full covenants contains covenants by the grantor of right to convey，against encumbrances，of further assurances，and of quiet enjoyment and warranty.A general warranty deed warrants title against defects arising before as well as during the time the grantor has title.A special warranty deed contains the same covenants，but only warrants against defects arising during the time the grantor has title.A bargain and sale deed contains the basic covenants against grantor's acts.

A deed must be in writing，it must identify the parties and the land involved and it must be acknowledged and delivered.

A deed must satisfy various formalities required by statute，here are the formalities:

(1) Statue of Frauds;

(2) Description of land and parties;

(3) Words of intent;

(4) Consideration not required;

(5) Seal is unnecessary;

(6) Attestation and acknowledgement generally unnecessary;

(7) Signature.

Ⅴ.Delivery and Acceptance

1.Delivery

A deed is not effective to transfer an interest in realty unless it has been delivered.Physical transfer of a deed is not necessary for a valid delivery.Nor does physical transfer alone establish delivery.Rather，“delivery”refers to the grantor's intent; it is satisfied by words or conduct evidencing the grantor's intention that the deed has some present operative effect; i.e.，that title passes immediately and irrevocably，even though the right of possession may be postponed until some future time.

2.Acceptance

(1) Usually Presumed

There must be an acceptance by the grantee in order to complete a conveyance.In most states，acceptance is presumed if the conveyance is beneficial to the grantee.In most states，acceptance is presumed if the conveyance is beneficial to the grantee.In other states，acceptance is presumed only where the grantee is shown to have knowledge of the grant and fails to indicate rejection of it.Acceptance is presumed in all states if the grantee is an infant or an incompetent.

(2) Usually“Relates Back”

Acceptance usually“relates back”to the date of“delivery”of the deed in escrow.However， many courts refuse to“relate back”an acceptance where it would defeat the rights of intervening third parties such as BFGs，attaching creditors acceptance if doing so defeats the devisees of the grantor.

3.Recordation

In order to protect a purchaser or lender from the subsequent rights of third parties over the real estate，it is essential to record the relevant documents by filing in a public recording office.Generally the recordation of contracts，deeds and mortgages occurs at the county level.Significant differences with regard to recording procedures and requirements exist from county to county.

(1) Contracts

There is no requirement that a real estate contract be recorded，and quite often it is not recorded.However，if an executory contract is recorded，the purchaser may enforce his right to performance against a person who after the recording，purchases or acquires by exchange，the same realty or any part thereof from the seller's devisees or distributes.

(2) Deeds

There are three major types of recording statutes that may protect subsequent bona fide purchasers of land by putting them on notice of competing interests in land.Most states have adopted one of the three types of statutes:(i) Notice Statutes invalidate the purchase of a subsequent bona fide purchaser with actual or constructive notice of another grantee.Approximately half of the states have adopted notice statutes.(ii) Race Statutes:Under these types of statutes whoever records first regardless of notice is deemed to be the legitimate owner of the property.(iii) Race Notice Statutes:Under these statutes a subsequent bona fide purchaser is only protected if he or she records before the other person claiming on the interest and without notice of that interest.

Most recording statutes provide that the deed must be acknowledged before a notary public to be recorded.There are differences from jurisdiction to jurisdiction as to the formalities required for recordation.Approximately half of the states including New York are“race-notice”jurisdictions.Every prior conveyance not recorded is void as against any such person who subsequently purchases in good faith without notice and whose conveyance contract or assignment is fully recorded.

4.Closing

The closing is the ceremony at which the property transaction is consummated.Closing practices are dictated by custom，which varies from region to region.Generally，all necessary parties are present，their identity is verified，the documents are finalized，financial calculations and adjustments are reviewed and documents，money and information are exchanged.The closing usually takes place at the office of the seller's attorney but occasionally at the office of the lenders' counsel.There are various costs which are payable at closing，which vary according to jurisdiction.Costs typically paid by a purchaser include fees to record the deed and the mortgage，utility bills，escrow fees，attorney fees for the bank's attorney，taxes，special assessments，financing charges，inspection fees，origination fees，rent payable if possession is taken before closing and adjustments.


Hannan v.Dusch


Supreme Court of Appeal of Virginia，1930

154 Va.356，153 S.E.824，70 A.L.R.141

PRENTIS，C.J.，delivered the opinion of the court.The declaration filed by the plaintiff，Hannan，against the defendant，Dusch，alleges that Dusch had on August 31，1927，leased to the plaintiff certain real estate in the city of Norfolk，Virginia，therein described，for fifteen years，the term to begin January 1，1928，at a specified rental; that it thereupon became and was the duty of the defendant to see to it that the premises leased by the defendant to the plaintiff should be open for entry by him on January 1，1928，the beginning of the term，and to put said petitioner in possession of the premises on that date; that the petitioner was willing and ready to enter upon and take possession of the leased property，and so informed the defendant; yet the defendant failed and refused to put the plaintiff in possession or to keep the property open for him at that time or on any subsequent date; and that the defendant suffered to remain on said property a certain tenant or tenants who occupied a portion or portions thereof，and refused to take legal or other action to oust said tenants or to compel their removal from the property so occupied.Plaintiff alleged damages which he had suffered by reason of this alleged breach of the contract and deed，and sought to recover such damages in the action.There is no express covenant as to the delivery of the premises or for the quiet possession of the premises by the lessee.

The defendant demurred to the declaration on several grounds，one of which was that under the lease set out in said declaration the right of possession was vested in said plaintiff and there was no duty as upon the defendant，as alleged in said declaration，to see that the premises were open for entry by said plaintiff.

The single question of law therefore presented in this case is whether a landlord，who without any express covenant as to delivery of possession leases property to a tenant，is required under the law to oust trespassers and wrongdoers so as to have it open for entry by the tenant at the beginning of the term—that is，whether without an express covenant there is nevertheless an implied covenant to deliver possession.

For an intelligent apprehension of the precise question it may be well to observe that some questions somewhat similar are not involved.

It seems to be perfectly well settled that there is an implied covenant in such cases on the part of the landlord to assure to the tenant the legal right of possession—that is，that at the beginning of the term there shall be no legal obstacle to the tenant's right of possession.This is not the question presented.Nor need we discuss in this case the rights of the parties in case a tenant rightfully in possession under the title of his landlord is thereafter disturbed by some wrongdoer.In such case the tenant must protect himself from trespassers，and there is no obligation on the landlord to assure his quiet enjoyment of his term as against wrongdoers or intruders.

Of course，the landlord assures to the tenant quiet possession as against all who rightfully claim through or under the landlord.

The discussion then is limited to the precise legal duty of the landlord in the absence of an express covenant，in case a former tenant，who wrongfully holds over，illegally refuses to surrender possession to the new tenant.This is a question about which there is a hopeless conflict of the authorities.It is generally claimed that the weight of the authority favors the particular view contended for.There are，however，no scales upon which we can weigh the authorities.In numbers and respectability they may be quite equally balanced.

It is then a question about which no one should be dogmatic，but all should seek for that rule which is supported by the better reason.

It is conceded by all that the two rules，one is called the English rule，which implies a covenant requiring the lessor to put the lessee in possession，and the other called the American rule，which recognizes the lessee's legal right to possession，but implies no such duty upon the lessor as against wrongdoers，are irreconcilable.

The English rule is that in the absence of stipulations to the contrary，there is in every lease an implied covenant on the part of the landlord that the premises shall be open to entry by the tenant at the time fixed by the lease for the beginning of his term.

It must be borne in mind，however，that the courts which hold that there is such an implied covenant do not extend the period beyond the day when the lessee's term begins.If after that day a stranger trespasses upon the property and wrongfully obtains or withholds possession of it from the lessee，his remedy is against the stranger and not against the lessor.

It is not necessary for either party to involve himself in an uncertainty，for by appropriate covenants each may protect himself against any doubt either as against a tenant then in possession who may wrongfully hold over by refusing to deliver the possession at the expiration of his own term，or against any other trespasser.

As has been stated，the lessee may also protect himself by having his lessor expressly covenant to put him in possession at a specified time，in which case，of course，the lessor is liable for breach of his covenant where a trespasser goes into possession，or wrongfully holds possession，and thereby wrongfully prevents the lessee from obtaining possession.

A case which supports the English rule is Herpolsheimer v.Christopher，76 Neb.352，107 N.W.382，111 N.W.359，9 L.R.A.(N.S.) 1127，14 Ann.Cas.399 note.In that case the court gave these as its reasons for following the English rule:“We deem it unnecessary to enter into an extended discussion，since the reasons pro and con are fully given in the opinions of the several courts cited.We think，however，that the English rule is most in consonance with good conscience，sound principle，and fair dealing.Can it be supposed that the plaintiff in this case would have entered into the lease if he had known at the time that he could not obtain possession on the 1st of March，but that he would be compelled to begin a lawsuit，await the law's delays，and follow the case through its devious turnings to an end before he could hope to obtain possession of the land he had leased? Most assuredly not.It is unreasonable to suppose that a man would knowingly contract for a lawsuit，or take the chance of one.Whether or not a tenant in possession intends to hold over or assert a right to future term may nearly always be known to the landlord，and is certainly much more apt to be within his knowledge than within that of the prospective tenant.Moreover，since in an action to recover possession against a tenant holding over，the lessee would be compelled largely to rely upon the lessor's testimony in regard to the facts of the claim to hold over by the wrongdoer，it is more reasonable and proper to place the burden upon the person within whose knowledge the facts are most apt to lie.We are convinced，therefore，that the better reason lies with the courts following the English doctrine，and we therefore adopt it，and hold that，ordinarily，the lessor impliedly covenants with the lessee that the premises leased shall be open to entry by him at the time fixed in the lease as the beginning of the term.”

In commenting on this line of cases，Mr.Freeman says this:“The above rule practically prohibits the landlord from leasing the premises while in the possession of a tenant whose term is about to expire，because notwithstanding the assurance on the part of the tenant that he will vacate on the expiration of his term，he may change his mind and wrongfully hold over.It is true that the landlord may provide for such a contingency by suitable provisions in the lease to the prospective tenant，but it is equally true that the prospective tenant has the privilege of insisting that his prospective landlord expressly agree to put him in possession of the premises if he imagines there may be a chance for a lawsuit by the tenant in possession holding over.It seems to us that to raise by implication a covenant on the part of the landlord to put the tenant into possession is to make a contract for the parties in regard to a matter which is equally within the knowledge of both the landlord and tenant.”

So let us not lose sight of the fact that under the English rule a covenant which might have been but was not made is nevertheless implied by the court，though it is manifest that each of the parties might have provided for that and for every other possible contingency relating to possession by having express covenants which would unquestionably have protected both.

Referring then to the American rule:Under that rule，in such cases，the landlord is not bound to put the tenant into actual possession，but is bound only to put him in legal possession，so that no obstacle in the form of superior right of possession will be interposed to prevent the tenant from obtaining actual possession of the demised premises.This quoted language is Mr.Freeman's.

So that，under the American rule，where the new tenant fails to obtain possession of the premises only because a former tenant wrongfully holds over，his remedy is against such wrongdoer and not against the landlord—this because the landlord has not covenanted against the wrongful acts of another and should not be held responsible for such a tort unless he has expressly so contracted.This accords with the general rule as to other wrongdoers，whereas the English rule appears to create a specific exception against lessors.It does not occur to us now that there is any other instance in which one clearly without fault is held responsible for the independent tort of another in which he has neither participated nor concurred and whose misdoings he cannot control.

For the reasons which have been so well stated by those who have enforced the American rule，our judgment is that there is no error in the judgment complained of.

Affirmed.

Chapter 10　Cooperatives，Condominiums and Zoning

Ⅰ.Cooperatives

In the most common form of housing cooperative，title to the land and buildings is held by a corporation that leases the individual apartments to its shareholders.Thus，the residents in a cooperative are both tenants of the cooperative and owners of the cooperative.Stock interests in the cooperative are not transferable apart from the occupancy lease to which they are attached.

Ⅱ.Condominiums

In a condominium，each owner owns the interior of her individual unit plus an undivided interest in the exterior and common elements.

1.Restriction on Transfer of Interests

Because condominium unit ownership is treated as fee ownership，the ordinary rules against restraints on alienation apply.

2.Mortgages

Each unit owner finances the purchase of her unit by a separate mortgage on her unit.Consequently，unit owners need not be as concerned about defaults by others as they must be in a cooperative.

3.Maintenance Expenses

Each unit owner is personally liable on her own mortgage and each pays her own taxes.In addition，each unit owner is liable to contribute her proportionate share to the common expenses of maintaining the common elements，including insurance thereon.

Ⅲ.Zoning

The state may enact statutes to reasonably control the use of land for the protection of the health，safety，morals，and welfare of its citizens.Zoning is the division of a jurisdiction into districts in which certain uses and developments are permitted or prohibited.The zoning power is based on the state's police power and is limited by Due Process Clause of the Fourteenth A-mendment.Other limitations are imposed by the Equal Protection Clause of the Fourteenth A-mendment and the“no taking without just compensation”clause of the Fifth Amendment.Cities and countries can exercise zoning power only if authorized to do so by state enabling acts.Ordinances that do not conform to such acts are“ultra vires”and void.

Chapter 11　Nuisance

There are two types of nuisance:“public”nuisance and“private”nuisance.A“private”nuisance is one that unreasonably interferes with the use and enjoyment of nearby property.A “public”nuisance“is a species of catch—all criminal offense，consisting of an interference with the rights of the community at large，which may include anything from the obstruction of a highway to public gaming—house or indecent exposure.”

Private nuisance is like negligence in that courts weigh and balance a number of factors to decide whether a particular activity constitutes a nuisance.


The Nature of Nuisance


Consider Carpenter v.Double R.Cattle Co.，701 P.2d 222(Idaho 1985).Dissenting Justice Bistline found a nuisance:

We have before［us］homeowners complaining of a nearby feedlot—not a small operation，but［one which holds］9,000 cattle.The homeowners claims that the odor，manure，dust，insect infestation and increased concentration of birds constituted a nuisance.If the odoriferous quagmire created by 9,000 head of cattle is not a nuisance，it is difficult to imagine what is.While it may be desirable to have a serious nuisance continue because the utility of the operation causing the nuisance is great，those directly impacted by the serious nuisance deserve some compensation for the invasion they suffer as a result of the continuation.This is exactly what the more progressive provision of§826(b) of the Restatement(Second) of Torts address.What §826(b) adds is a method of compensating those who must suffer the invasion without putting out of business the source or cause of the invasion.The fairness of it is overwhelming.

The majority disagreed and held that defendant's cattle feedlot did not constitute a nuisance.The majority rejected subsection(b)，Section 826，of the RESTATEMENT(SECOND) OF TORTS，which permits a finding of nuisance even though the gravity of harm is outweighed by the utility of the conduct if the harm is“serious”and the payment of damages is“feasible” without forcing the business to discontinue.

New Words & Expressions

1.plethora　过多;过剩

2.rule against perpetuities　禁止永久权规则

3.vestige　遗迹;残余部分

4.cutting-edge　尖端的;最前沿的

5.barrier island　［地］堰洲岛(与主要海岸走向大致平行之多脊砂洲)

6.deduct　扣除;减去

7.socket　底座;孔

8.trover　动产侵占之诉

9.of the finest water　也作“of the first water”，一流的;最好的

10.shew　［英古］= show

11.statute of limitations　诉讼时效规则

12.eject　驱逐;强制离开

13.bailer　委托人

14.bailee　受托人

15.freehold　自由保有地产(权) ;完全保有地产(权)

16.non-freehold estate　非完全保有地产权(指不伴有对不动产的占有［seisin］的地产权，一般除自由继承地产权［fee simple］、限嗣继承地产权［fee tail］及终身保有地产权［life estte］以外的地产权均属此类)

17.fee simple absolute　绝对非限嗣继承地;无条件的非限嗣继承地

18.divest　剥夺

19.lineal　直系的;正统的

20.remainderman　剩余地产权人

21.fee tail male　限定男性继承地

22.fee tail special　特殊限嗣继承地

23.dower　嫁妆;遗孀产权(寡妇应享受的一份亡夫遗产)

24.curtesy　鳏夫产权(夫继承亡妻财产的权利)

25.seize　(授予)占有(自由继承地产)

26.indefeasible　不能废除的;不能取消的

27.pur autre vie　［法］for another＇s life，他人生存期间

28.reverter　 (= reversion)归复

29.devisable　能遗让的

30.descendible　可遗传的

31.vested　既定的;既得的;绝对的;确定的

32.contingent　偶然的;不确定的

33.disposition　处分;处置

34.shorthand　速记法的;简略的

35.indefeasibly vested　授予后不能褫夺的

36.inter vivos　［拉］生存者之间;活人之间

37.testamentary　遗嘱的

38.encumber　妨碍;阻碍

39.possessory action　回复占有之诉

40.mortgage　抵押

41.forclose　终止抵押人的回赎权

42.judgment lien　判决留置权(对败诉债务人的不享有扣押豁免权的财产［nonexempt property］设定的留置权，胜诉债权人有权据此扣押债务人的财产以实现其判决确定的债权)

43.in kind　以实物

44.proceeds　收入;收益

45.confidential　秘密的;亲密的

46.tenancy　地产保有;不动产租赁

47.hold over　逾期占有

48.unlawful detainer　非法占有

49.lease　租赁合同;租赁物;租赁权

50.covenant　盖印合同;承诺;保证

51.counterclaims　反诉

52.condemn　依法没收;依法征用

53.fixture　(不动产的)附着物;固定装置

54.purport　声称

55.trade fixtures　营业性装置;商业设施

56.annexation　附加物

57.life tenant　终身地产保有人

58.tenement　保有物

59.Statute of Frauds　《防止欺诈法》

60.precription　时效

61.prescriptive easement　时效地役权

62.surcharge　使负担过重

63.covenants running with the land　约定随土地转移

64.servitude　役权(大陆法系)

65.specific performance　实际履行

66.privity　 (对同一权利)有合法利益的人之间的相互关系

67.principal　被代理人;委托人

68.consummate　完成

69.title theory　抵押物所有权转让理论

70.lien theory　抵押物优先权理论

71.incidental　附属的;偶然发生的

72.marketable title　可转让的产权;可交易的产权

73.concurrent conditions　同时履行的条件(指合同中的条件，一方当事人对其允诺内容的履行是以对方当事人履行其允诺为条件的;换言之，它们是使合同得到同时履行的共同条件，如果一方当事人已作好履行准备或提出履行，则另一方当事人亦须履行，否则构成违约)

74.incidental damages　附带发生的损害

75.bargain and sale deed　不动产转让契据

76.attestation　证词

77.devisee　受遗赠人

78.bona fide　善意的

79.a notary public　公证人

80.rental　租金

81.demur　表示异议;反对;抗辩

82.express covenant　明示合同;合同中的明示条款

83.implied covenant　默示协议;默示合同条款

84.dogmatic　教条的

85.ultra vires　越权(原则)

86.acknowledged　确认;认证

87.feedlot　饲养场

88.odoriferous　散发气味的

89.quagmire　泥潭;无法脱身的困境

Exercises


Choose the best answer to the following questions.



1
 .When airplanes fly over your home，are your property rights violated?

A.No，never.

B.Normally，no，unless the flights are low and frequent.

C.Yes，because you own all the air above your home，into outer space.

D.Normally，no，based on your right to quiet use and enjoyment of the property.


2
 .A fee simple absolute is defined as:

A.an interest in land that exists only for the life of some person.

B.a future non-possessory interest in real property.

C.an ownership interest that can be taken away upon the occurrence or nonoccurrence of a specified event.

D.an ownership interest in land in which the owner has the greatest possible aggregation of rights and privileges.


3
 .Until the closing of a sale of real estate，deposits toward the purchase price are normally held:

A.in an escrow account.

B.by the seller.

C.by the buyer.

D.in a safe-deposit box.


4
 .In order to hold property adversely，which of the following elements is NOT required?

A.The possessor must have the owner's permission to be on the property.

B.The possession must be actual and exclusive.

C.The possession must be open，visible，and notorious.

D.The possession must be continuous and peaceful.


5
 .Who has the ultimate ownership rights to land in the United States?

A.The person who buys the land.

B.The federal government.

C.The local government.

D.A homeowner's association


6
 .Under what conditions may the U.S.government take your land?

A.For a private purpose and with just compensation.

B.For a public purpose and with just compensation.

C.Whenever it pays fair market value for the land.

D.For a public purpose，with just compensation and the landowner's consent.


7
 .Greg leases an apartment from Meredith.In this situation，Meredith is known as:

A.the lessor.

B.the lessee.

C.the tenant.

D.the debtor.


8
 .Typically，how is a landlord-tenant relationship established?

A.by word-of-mouth

B.by a lease contract

C.by a court declaration

D.by adverse possession


9
 .Which of the following does a written lease contract NOT need to do to create a landlord-tenant relationship?

A.Indicate the length of the term of the lease.

B.Describe the property.

C.Provide for insurance coverage of the tenant's personal property.

D.Express an intent to establish the relationship


10
 .The landlord is responsible for maintaining stairways，elevators，and hallways.These places are known as:

A.gray areas.

B.common areas.

C.offsite premises.

D.community property.


11
 .Rose，owner of Roseacre，granted to Morgan，owner of Diamondacre，an easement of way.Rose then went to Japan to live.Morgan then moved into possession of Roseacre and used it openly and exclusively，paying the taxes，for 23 years.He did not use this easement during that period.Rose returned and tried to evict Morgan from Roseacre.The court held that Morgan had acquired Roseacre by adverse possession.Morgan then sold Roseacre back to Rose who then put a chain across the easement.

Morgan has now brought an action to remove the chain.In most jurisdictions，Morgan will

A.Lose，because he abandoned his easement.

B.Lose，because he did not use his easement for the statutory peroid of 20 years.

C.Lose，because，rather than using his easement，he used all of Roseacre.

D.Win，because mere non-use of an easement does not extinguish it.


12
 .A deed executed by A in 1992 conveyed Blackacre for a consideration of one dollar，receipt of which was acknowledged，“to B for life，but if liquor is ever sold on Blackacre，then to C and his heirs，and if for any reason the interest hereby conveyed to C is not valid，then I reserve the right to reenter Blackacre and take back my property.”In 1994，B died before the wheat he had planted could be harvested.Who is entitled to the proceeds of the crop?

A.B's heirs.

B.C.

C.A.

D.Divided equally between B's heirs and A.


13
 .Several years ago，Howe sold the eastern two-thirds of his land to Richardson，who soon thereafter constructed an abode there.One year later，Richardson cleared a path from her abode across Howe's retained land to a road that abuts the western boundary of Howe's land.This path is very convenient to Richardson's use of her land and Richardson uses it daily.The path is readily apparent to anyone.In fact，Howe stood by and watched Richardson clear it.Recently， Howe put a barrier across the path.

Richardson now has brought an action to have the barrier removed.The theory which would give Richardson her best chance of success would be:

A.Richardson has an easement by necessity.This would depend on the strength of the court's feeling about the use of the land.

B.Richardson has an easement by implication.This would depend on whether the convenience was sufficiently strong to amount to“reasonably necessary.”

C.Richardson has an easement by prescription.This would depend on the length of time she used the path prior to the erection of the barrier.

D.None of the above.


14
 .Trespasser T1 captures a wild animal on O's land and carries it off，confining the animal in a cage on T1's land.Trespasser T2 then trespasses on T1's land and takes the animal.Which of the following statements is most nearly correct concerning the relative ownership rights in the animal among O，T1，and T2?

A.T1 owns the animal，although T1 may be liable to O for trespass; O's failure to take the animal into actual possession means that O lost any claim when the animal left O's land，but T1 had actual possession at the time of T2's trespass，so T1 also prevails over T2.

B.T2 owns the animal; O's failure to take the animal into actual possession means that O lost any claim when the animal left O's land，and T1 has no valid claim because T1 acquired the animal by means of trespass，a wrongful act.

C.O is the owner of the animal because the animal's presence on O's land gave O actual possession; as between T1 and T2，T1 has the better claim because T1 was first in time.

D.O is the owner of the animal because the law deems O to have had constructive possession，as a means of discouraging trespass; as between T1 and T2，T1 has the better claim because T1 had actual possession.


15
 .A prospective land purchaser named Paul consults Amos，a local attorney，about the legal implications of various types of deeds.Paul's goal is to obtain promises from the seller to ensure as completely as possible against Paul's bearing the risk of any title defect.Assuming Amos is a competent attorney in the practice of real estate，what type of deed will he likely suggest that Paul obtain from the seller in the course of a transaction?

A.A general warranty deed.

B.A comprehensive liability deed.

C.A special warranty deed.

D.A quitclaim deed.


16
 .The Rule Against Perpetuities states that no interest in property is valid unless it must vest，if at all，not more than HOW MANY YEARS after one or more lives in being at the crea-tion of the interest?

A.2 years.

B.10 years.

C.18 years.

D.21 yers.


17
 .Peter's mother-in-law，Deborah，was recently diagnosed with cancer.It is believed to be curable，but Deborah wants to make sure she“has her affairs in order”in case the cancer becomes terminal.She approaches her attorney，Nicodemus，to ensure that her estate planning is appropriately executed.Deborah tells Nicodemus，“I currently own Greenacre and have full title to it.I love spending time there.It's located away from the city，and it's so peaceful.Peter has been like a son to me，and if anything happens to me，I want to give Greenacre to him.I‘d prefer to possess Greenacre until I actually die，but I’d like for it to immediately transfer to Peter upon my death.Is this even possible?”Nicodemus will likely suggest that Deborah should execute a deed conveying what interests to herself and Peter，respectively?

A.A fee simple absolute to Deborah and an easement to Peter.

B.A life estate to Deborah and a tenancy in common interest to Peter.

C.A fee simple absolute to Deborah and a tenancy in common interest to Peter.

D.A life estate to Deborah and a remainder interest to Peter.


18
 .In 1992，Johnson conveyed 100 acres of his Red Oak farm in Dallas County to Williams.The deed contained the following covenants:(1) seisin，(2) right to convey and(3) against encumbrances.Subsequently，Williams conveyed the property to Allen by warranty deed.However，Allen is later evicted by Davidson because of paramount title.

Allen now brings suit against Johnson for breach of covenants in the deed.Judgment should be for:

A.Allen，because the covenants contained in the deed run with the land.

B.Johnson，since no privity of estate exists between Allen and him.

C.Allen，but only for the covenants of seisin and right to convey.

D.Johnson，because the covenants are personal in nature and do not run with the land.


19
 .A successful merchant named Job decided to remodel his house in 2005.Though wealthy，most of Job's assets were non-liquid(not cash or easily convertible to cash)，so he signed a promissory note and second mortgage in order to borrow the money from lender L to complete the remodeling.Job has subsequently fallen on some temporary hard times，and most of his assets have been ruined or lost most of their value.As a result，lender L initiates the foreclosure process on Job's second mortgage.There also happen to be two other lien interests in Job's property.One of those interests is senior to lender L's interest; the other interest is junior to lender L's interest.If the parties holding these two additional interests take no action and lender L's foreclosure action results in a judicial sale of the property，what is true with respect to the two additional interests?

A.NEITHER the junior interest NOR the senior interest will be extinguished by lender L's foreclosure action.

B.The junior interest WILL be extinguished by lender L's foreclosure action，while the senior interest WILL NOT be extinguished by lender L's foreclosure action.

C.The junior interest WILL NOT be extinguished by lender L's foreclosure action，while the senior interest WILL be extinguished by lender L's foreclosure action.

D.BOTH the junior interest AND the senior interest will be extinguished by lender L's foreclosure action.


20
 .Which of the following is a specifically marital estate(a form of estate ONLY held by married couples) ?

A.Joint tenancy.

B.Tenancy by the entirety.

C.Survivorship tenancy.

D.Tenancy in common.


21
 .In a________________，each tenant has an undivided interest in the entire property.Each tenant has the right to possession of the whole property.There is no right of survivorship.

A.tenancy in common

B.joint tenancy

C.tenance by the entirety

D.none of the above


22
 .D builds a garage on what he and his neighbor both believe to be D's land.Latera resurvey of the land establishes that the garage extends 2 inches into P's land.

A.D is not liable to P for trespass because he does not live in the garage and thus is not occupying P's land.

B.D is not liable to P for trespass because the invasion of P's land is de minimus.

C.D is not liable to P for trespass because he had no intent to enter onto P's land.

D.D is liable to P for trespass because he built on P's property.


23
 .Which type of tenancy may be terminated by the decision of either the landlord or the tenant at any time(without waiting for the expiration of some agreed-upon amount of time) ?

A.Tenancy at sufferance.

B.Tenancy for years.

C.Tenancy at will.

D.Periodic tenancy.


24
 .An individual who has a right to use some piece of real property for a special purpose but no right to possess that real property holds what kind of interest?

A.An easement.

B.A purchase money security interest.

C.A shifting profitable interest.

D.An interest in temporary.


25
 .If Ginger gives her mother，Betty，a right to live in and use Ginger's beachfront house in Maine until Betty dies，Betty gets what kind of ownership interest?

A.an easement

B.a future interest

C.a profit

D.a life estate


26
 .If Betty gives her friend Roger the right to walk his Irish wolfhound across her property to the beach，what kind of property right does Roger acquire?

A.a life estate

B.a possessory interest

C.a profit

D.an easement


27
 .Wanda and Hugo own Blackacre as joint tenants.If Wanda transfers her interest，by quitclaim deed to Louis，without Hugo's knowledge，what interest，if any，does Louis have in Blackacre?

A.no interest.

B.an undivided one-half interest with right of survivorship.

C.an undivided one-half interest without right of survivorship.

D.a lien against the entire property.


28
 .Wanda and Hugo are married and own Blackacre as tenants by the entirety.If Wanda transfers her interest in Blackacre by quitclaim deed to Louis，without Hugo's knowledge，what interest，if any，does Louis have?

A.no interest

B.an undivided one-half interest with right of survivorship

C.an undivided one-half interest without right of survivorship

D.a lien against the entire property


29
 .Betsy and Bing Blout owned Devonshire，an antebellum mansion located in the colonial section of Savannah.Betsy and Bing purchased Devonshire in 1962 and held title to the property as“joint owners in fee simple.”This jurisdiction does not recognize a tenancy by the entirety.The Blouts had twin daughters，Millie and Tess.After Millie and Tess got married，Bing conveyed an undivided one-fourth interest in Devonshire to each daughter.

Title to Devonshire is now in

A.Betsy one-half，Millie one-fourth，Tess one-fourth，as tenants in common.

B.Betsy and Bing one-half，as joint tenants with right of survivorship; Millie one-fourth and Tess one-fourth，as tenants in common with Betsy.

C.Betsy one-fourth，Bing one-fourth，Millie one-fourth，Tess one-fourth，as tenants in common.

D.Betsy and Bing as joint tenants with right of survivorship.


30
 .In 2000，Baker，being owner in fee simple of Greenacre conveyed the property by warranty deed to Clark.In 2002，Clark gave Evans a mortgage on Greenacre to secure a loan from Evans to Clark in the amount of $ 50,000.The mortgage was recorded immediately.Two years later，Clark conveyed Greenacre to Davis by quitclaim deed.According to the deed instrument，Davis“assumed the mortgage.”Clark then defaulted on the mortgage and Evans brought an in personam action against Davis to recover the amount of the mortgage due.

Evans will most likely

A.prevail，because Davis acquired title to Greenacre by quitclaim deed.

B.prevail，because Evans was a third-party beneficiary under the conveyance between Clark and Davis.

C.not prevail，because the conveyance between Clark and Davis did not effectuate a delegation of duties.

D.not prevail，unless the land was subject to the mortgage.
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Part Seven　Evidence Law

证据法导读

证据是用于证明某一事实存在与否的事物，如证言、文书或有形物。证据法是关于证据的可采性(admissibility)、相关性(relevancy)、价值量(weight)和充分性以及证明责任等问题的原则与规则的总称。

证据法在美国通常被称为证据规则(rules of evidence)。目前美国影响最大的证据规则是1975年通过的《联邦证据规则》(the Federal Rules of Evidence，缩写为Fed.R.Evid.)。《联邦证据规则》反映了美国对证据法的通行观点，其内容不仅为联邦法院所适用，学界在讨论证据法时也经常援引其中的规定。

美国证据法不区分民事证据法和刑事证据法，而是采取二者合一的立法模式。例如，《联邦证据规则》第101条规定:“本规则根据第1101条规定的范围和例外，适用于在联邦法院、联邦破产法院和联邦治安法院进行的诉讼。”这里的诉讼(proceedings)即广义的诉讼程序，包括民事诉讼、刑事诉讼及行政诉讼所适用的程序。

一、证据的相关性与可采性

在美国的证据规则中，证据的可采性处于核心。确定一项证据是否可以采信，主要应考察其实质性(materiality)、证明性(probativeness)和有效性(competency)。而实质性和证明性合在一起即构成了相关性。由于美国律师在就对方证据提出反对时经常使用无相关性(irrelevant)、无实质性、无效性三个概念，所以有人将证据的可采性规则概括为“三无”规则。

二、证据的分类

证据有两种基本类型(types of evidence)和三种基本形式(forms of evidence)。两种基本类型是直接证据(direct evidence)和间接证据(indirect evidence)或旁证(circumstantial evidence)。直接证据是以直接而非推论的方式来证明某一事实主张，它直接触及案件中的实质争议问题。间接证据是通过推论来确立其与所要证明之事实主张的关系。假如法院在审理一起两车相撞的车祸案件中传召证人甲出庭。证人甲作证说他看到驾驶员乙在超速行驶，当时是在限速40公里的地段，而证人估计乙的时速约为80公里。甲先生的证词就是直接证据。而如果驾驶员乙的律师提出反驳。他指出事发后交警曾测量过甲先生的汽车在地面的轮胎痕迹，推算他在事发时的车速只有50公里。这项轮胎痕迹的证据，属于“间接证据”。三种基本形式包括言词证据(testimonial evidence)、实物证据(tangible)和司法认知(judicial notice)。言词证据即证人证词，是证人的意识中对案情做出反映而形成的。美国的证人范围不仅包括与案件无利害关系的第三人，还包括案件的当事人。美国证据规则中的实物证据与我国诉讼中的物证不同，它所涵盖的除了文件、录音带、相片等证明材料外，还包括我国证据分类中的书证与视听资料。简言之，实物证据即案件中的“展示物品”(physical exhibit)，它包括实在证据(real evidence)和示意证据(demonstrative evidence)。前者指案件中“实实在在的东西”，如杀人的枪、伪造的支票等。后者指能证明案件中某些情况的视听材料，如现场模型、图示等。司法认知是指无须证明即可由法官认定的事实，如旧金山位于加利福尼亚州的司法管辖权范围之内; 7月下午7点30分在德克萨斯州的达拉斯是白天的傍晚时光;通过检验血液确定是否醉酒等。

三、传闻证据排除规则与例外原则

美国证据法认为，一名证人如果在法庭亲自宣誓说真话，且他在作证时经过对方律师的交叉询问，他的证词才有可信性，可被接受为证据。如果一个人的供述不在法庭宣誓和接受交叉询问，他就不算正式证人，其供述就是缺乏可靠性的“传闻”，审判时要被排除使用。普通法认为，传闻是在法庭之外做出的证据陈述，并在法庭上被提用于证明主张事实的真实性。(Hearsay is evidence of statement，made earlier out-of-court，that is now being offered to prove the truth of what it asserts.)传闻证据排除规则是以证人中心主义为制度基础的。在案件事实的证明中，证人作证都需要真实的保障，传闻证据规则就是对证人证言提供真实性保障的机制。

传闻证据与例外原则通常是两个相关的理念。首先，一些庭外陈述由于在某些特殊的情形下做出，而具有了先天的可靠性。其次，在某些情况下法院必须在存在不可靠性风险的证据与没有任何证据之间作出选择。有时必要性要求证据应当被采纳，否则，将得不到公正的结果。《联邦证据规则》第801条d款规定两类陈述为非传闻陈述:(1)证人的先前陈述; (2)对方当事人承认。

传闻证据存在大量例外情况。《联邦证据规则》共规定了29类例外，概括如下:

(一)下意识的陈述

1.实时表述(Present Sense Impression)

根据该例外的规定，传闻必须是描述或解释事件或状况，且“在陈述者正在觉察事件或状况之时，或者之后立即作出。确定该项规则的关键在于，事件或状况与陈述发生之间的时间长短程度。该规则要求陈述必须是“同时作出”或“之后立即作出”，而没有时间考虑或构思。该表述与激动言论相似，但不必由于刺激而发生，对其的要求就在于是否是在事件发生时而产生或是在其发生之后不久即作出。

2.激奋言辞(Excited Utterances)

人在意外事件刺激之下所作出表述反映了该事件的实质，因为在此时人没有时间或意图来编造谎言。(Persons who are startled by a sudden event will correctly report that e-vent，since they will not have the time or presence of mind to make up a lie about it.)

3.临终陈述(Dying Declarations)

这项例外的依据在于:一个人相信其将死亡时就不会说谎。该陈述必须是在“相信陈述者的死亡临近”时而做出的。要构成临终陈述，陈述者必须明确表明其主观上认为他即将死亡。

(二)先前陈述

先前证言(Former Testimony)

先前证言例外有三方面的要求:(1)庭外陈述者不能出庭作证; (2)先前证言已在先前听证程序中出现过; (3)当事人在先前程序中是否有“机会或类似的动机”质询证人证言。

违反利益的陈述(Statement Against Interest)

这项传闻例外是基于一项推断，即人们通常不会作出不利于自己的陈述。

个人或家庭历史的陈述(Statement of Personal or Family History)

当事人自认(Party Admissions)

一方当事人就另一方所试图证明的事宜而作出的陈述均可引为证据。(Any statements made by a party that the opposing party seeks to introduce at trial will be allowed.)

(三)记录(Business Records)

1.商业记录

商业记录包括任何个人或组织日常保留的进行交易的记录。当商业活动完成后，人们一般会将商业活动的信息记录下来，这种记录应当是准确的，雇主通常也是依赖这种记录来做出商业决定。

2.公共记录

这项传闻例外是基于以下推论:公共官员会适当地履行他的职责，但可能记不清所记录事项的具体细节。

(四)混杂的例外

1.名誉证据(Reputation)

一个人的名声是由其所处的社区中其他人对其的尊重而产生的。当品格证据被提供为证据时，几乎都会被视为传闻证据。《联邦证据规则》提供了三种例外:其一，关于某人的品格在社交圈或社区内的名声，其二，关于某人的个人或家庭历史的名声;其三，关于边界或社区历史的名声。

2.学术著作

(五)其他例外

剩余的例外(Residual Exception)

判断事实是否确切通常取决于陈述者的动机。证人与先前不一致的陈述缺乏宣誓的要件时，先前一致的陈述不属于“用于反驳他而提出的伪造行为、不当动机的明示或暗示的指控”这一条件，先前证言缺乏交叉询问的机会和动机，且不属于商业或公共的记录。

四、特免权制度

特免权规则(privileged rules)是指允许人们在诉讼程序中拒绝透露和制止他人透露某种情报的权利。特免权享有者可以是一方当事人或其他可以主张特免权的人。

常见的特免权制度包括:(1)不得被迫自证其罪:(2)律师—委托人特免权; (3)婚姻特免权; (4)医生—病人特免权。

不得自证其罪特权是指任何人对可能使自己受到刑事追究的事项有权不向当局陈述，不得以强制手段迫使任何人供认自己的罪行，或在审判时充当不利于自己的证人。

律师与委托人之间的保密特权。该特权赋予律师和委托人就案件所涉及的法律事项秘密地交换意见，进行协商而免除作证义务的权利。

婚姻特免权只适用于刑事案件。如果配偶一方为刑事诉讼的被告人，则另一方配偶可以选择主张特免权以拒绝作证。

医生与病人之间的保密特权。该特权赋予医生和病人有权拒绝透露或阻止他人透露有关治疗心理或生理疾病而进行的谈话内容。

五、证明责任

证明责任是指当事人如不能证明自己的主张，就要对该主张承担败诉风险的责任。证明责任包含提供证据的责任(burden of production)和说服责任(burden of persuasion)两方面。

(一)提供证据的责任

提供证据的责任是指当事人一方对其主张或抗辩负有提供足够证据的法律义务。

(二)说服责任

说服责任是指一方当事人有义务使事实审理者信服某个争点已经被证明至一定的标准，进而作出对当事人有利的裁决。它与提供证据的责任完全不同，若一方当事人在争点上承担说服责任即意味着:如果陪审团在审查证据后仍不能得出争点已被证明至相关确定性程度，那么陪审团就将对该争点作出不利于该当事人的裁决。

(三)推定与证明责任

推定是指基础事实与推定事实之间的逻辑关系，是一种影响提供证据的责任或说服责任的法律设计。

Chapter 1　Introduction

The law of evidence，generally speaking，is a system of rules and standards that regulates the type of proof that may be introduced as evidence during trial.The Federal Rules of Evidence“govern proceedings in the courts of the United States and before the United States bankruptcy judges and United States magistrate judges…”Fed.R.Evid.101.The federal evidence rules also“apply generally to civil actions and proceedings，including admiralty and maritime cases，to criminal cases and proceedings，’and to certain other special proceedings.Fed.R.Evid.1101(b).The Federal Rules of Evidence are to be”construed to secure fairness in administration，elimination of unjustifiable expense and delay，and promotion of the law evidence to the end that the truth may be ascertained and proceedings justly determined.”

Lawyers use the Federal Rules of Evidence for proceedings in the federal courts.For proceedings in state courts，lawyers would use the applicable state rules of civil procedure，such as the California Evidence Code.

Chapter 2　General Considerations

Ⅰ.Threshold Admissibility Issues

A shorthand summary of evidence law might be stated in one sentence:Material and relevant evidence is admissible if competent.

1.Materiality: The Proposition to Be Proved

Materiality exists when the proffered evidence relates to one of the substantive legal issues in the case.The key questions to ask regarding materiality are:What issue is the evidence offered to prove? Is that legal issue material to the substantive cause of action or defense in the case? The answer to these question and the determination of materiality depend upon the substantive legal issues framed by the pleadings.Thus，evidence is immaterial if the proposition for which it is offered as proof is not a legal issue in the case.

2.Relevance: Probativeness—The link Between Proof and Proposition

Probativeness embraces the test of materiality and something more.Probative evidence contributes to proving or disproving a material issue.

3.Federal Rules—Materiality and Probativeness Combined

In the Federal Rules of Evidence，as in most modern codes，the requirements of materiality and probativeness are combined into a single definition of relevance.Thus，Federal Rule 401 provides that“relevant evidence”means evidence tending to prove(probativeness) any fact of consequence to the action(materiality).

4.Competence

As mentioned above，material and relevant evidence is admissible of competent.Evidence is competent if it does not violate an exclusionary rule.Basically，then，if evidence is material and relevant，the only reason such evidence would not be admitted is it is prohibited by a special exclusionary rule of evidence.

Ⅱ.Evidence Classifications

1.Direct Circumstantial

(1) Direct evidence goes directly to material issue without intervention of an inferential process.Evidence is direct when the very facts in dispute are communicated by those who have actual knowledge by means of their senses.

(2) Circumstantial Evidence Relies on Inference.Circumstantial evidence is indirect and relies on inference.It is evidence of a subsidiary or collateral fact from which，alone or in conjunction with a cluster or other facts，the existence of the material issue can be inferred.

2.Testimonial，Documentary，or Real

(1) Testimonial evidence is oral evidence given under oath.The witness responds to the questions of the attorneys.

(2) Documentary evidence is evidence in the form of a writing，such as a contract or a confession.

(3) Real evidence is the term applied to evidence consisting of things as distinguished from assertions of witnesses about things.Real evidence includes anything conveying a firsthand sense impression to the trier of fact，such as knives，jewelry，maps，or tape recordings.

Ⅲ.Limited Admissibility

1.Admissible for One Purpose but Not Another

The use of admissible evidence is a frequently encountered problem.It often happens that evidence is admissible for one purpose but is not admissible for another purpose.

2.Admissible Against One Party but Not Another

It is also possible that the evidence is admissible against one party but is not admissible against the other party.

3.Jury Must Be Properly Instructed

As a general rule，if evidence is admissible for one purpose，it is not excluded merely because of the danger that the jury may also consider it for another incompetent purpose.When the evidence is admissible as to one party or for one purpose but is not admissible as to another party or for another purpose is admitted，the court must，upon request，restrict the evidence to its proper scope and instruct the jury accordingly.

Chapter 3　Relevance and Judicial Notice

Relevance，in the sense of probativeness，has to do with the tendency of evidence to prove or disprove a material issue，to render it more probably true，or untrue，than it would have been without the particular evidence.Relevance is concerned with the substance or content of the evidence，not with the form or manner in which it is offered(e.g.，hearsay rule，and best evidence rule).It can be stated，as a general proposition，that all relevant evidence is admissible if it is offered in an unobjectionable form and manner.

Ⅰ.Determining Relevance

Relevant evidence is evidence having any tendency to make the existence of any fact that is of consequence to the determination of an action more probably than it would be without the evidence.


Exceptions—Certain Similar Occurrences Are Relevant


Despite the above rule，previous similar happenings and transactions of the parties and others similarly situated may be relevant if they are probative of the material issue involved and if that probative value outweighs the risk that the evidence will confuse the jury or result in unfair prejudice.Of course，whenever a similar occurrence is offered to establish an inference about the subject occurrence，the quality of the inference depends on the similarity between the other happening and the one in issue.

Ⅱ.Discretionary Exclusion of Relevant Evidence(Pragmatic Relevance)

A trial judge has broad discretion to exclude relevant evidence if its probative value is substantially outweighed by the danger of unfair prejudice，confusion of the issues，or misleading the jury，or by consideration of undue delay，waste of time，or needless presentation of cumulative evidence.［Fed.R.Evid.403］“Unfair surprise”is listed as an additional basis for exclusion under some state rules，but it was omitted under the Federal Rules on the theory that surprise can be prevented by discovery and pretrial conference or mitigated by granting a continuance.

Certain items of evidence may be directed to material issus in the case and may be very probative of that issue，but they are excluded because of predictable policies designed to ensure an orderly and efficient proceeding and to encourage certain public policy solutions to legal problems.

Ⅲ.Exclusion of Relevant Evidence for Public Policy Reasons

Certain evidence of questionable relevance is excluded by the Federal Rules because public policy favors the behavior involved.For example，the law encourages the repair of defective premises that cause injury，and consequently，evidence of the subsequent repair may not be admitted to prove antecedent negligence，even though it may be probative of the issue.Evidence excluded for public policy reasons is set forth below.

1.Liability Insurance2.Subsequent Remedial Measures

(1) Inadmissible to Prove Negligence or Culpable Conduct

Evidence of repairs or other precautionary measures made following an injury is inadmissible to prove negligence，culpable conduct，a defect in product or its design，or a need for a warning or instruction.［Fed.R.Evid.407］The purpose of the rule is to encourage people to make such repairs.

(2) When Admissible

Although evidence of subsequent repairs is not admissible to prove negligence，etc.，this evidence may still be admissible for other purposes.Some of these purposes are:

a.To prove ownership or control;

b.To rebut a claim that precaution was not feasible;

c.To prove destruction of evidence.

3.Settlement Offers—Negotiations Not Admissible

Evidence of compromises or offers to compromise is inadmissible to prove liability or invalidity of a claim that is disputed as to validity or amount.［Fed.R.Evid.408］Rationale:Public policy favors the settlement of disputes without litigation，and settlement would be discouraged if either side were deterred from making offers by the bar that they would be admitted in evidence.

The Federal Rules also exclude“any conduct or statement”made in the course of negotiating a compromise，as well as the offer to compromise itself; therefore，admissions of fact made during compromise negotiations are inadmissible.This position encourages settlements by allowing complete candor between the parties in negotiations.［Fed.R.Evid.408］

But note:Rule 408 does not exclude evidence that would otherwise be discoverable because it was presented during compromise negotiations.Thus，if defendant presents a document to plaintiff during compromise negotiations to facilitate a compromise and the document was discoverable by plaintiff，it will be admissible in evidence notwithstanding that it was presented during compromise negotiations.

4.Withdrawn Guilty Pleas and Offers to Plead Guilty Not Admissible

Under the Federal Rules neither withdrawn guilty pleas，pleas of nolo contendere，offers to plead guilty，nor evidence of statement made in negotiating such pleas are admissible in any proceeding.［Fed.R.Evid.410］Most jurisdictions concur.The evidentiary value of a withdrawn plea of guilty as an admission is deemed offset by the prejudicial effect of the evidence.Moreover，it is felt that the judge who permitted the withdrawal of the guilty plea must have decided that there was a good reason to withdraw it and，under these circumstances，the significance of the initial plea is minimal.Most courts exclude offers to plead guilty on reasoning similar to that advanced for not admitting offers to compromise as proof of liability in civil cases.

5.Payment of Medical Expenses Not Admissible

Similarly，evidence that a party paid(or offered to pay) the injuries party's medical expenses is not admissible to prove liability for the injury.［Fed.R.Evid.409］This rule is based upon the concern that such payment might be prompted solely by“humanitarian motives.”However，unlike the situation with compromise negotiation(3.supra)，admissions of fact accompanying offers to pay medical expenses are admissible.

Ⅳ.Character Evidence—A Special Relevance Problem

The rules regarding use of character evidence are affected by three major concerns.These are:(ⅰ) the purpose for which evidence of character is offered; (ⅱ) the method to be used to prove character; and(ⅲ) the kind of case，civil or criminal.

1.Purposes for Offer of Character Evidence

(1) To prove character when character itself is the ultimate issue in case.

(2) To serve as circumstantial evidence of how a person probably acted.

(3) To impeach the credibility of a witness.

2.Means of Proving Character

Depending upon the jurisdiction，the purpose of the offer，and the nature of the case，the following types of evidence may be used to prove character:

(1) Evidence of specific acts as demonstrating character.

(2) Opinion testimony.

(3) Testimony as to person's general reputation in the community.

3.Generally Not Admissible in Civil Cases

Evidence of character to prove the conduct of a person in the litigated event is generally not admissible in civil case.The reasons given are that the slight probative value of character is outweighed by the danger of prejudice，the possible distraction of the jury from the main question in issue，and the possible waste of time required by examination of collateral issues.

4.Accused in a Criminal Case—Prosecution Cannot Initiate，but Accused Can

The general rule is that the prosecution cannot initiate evidence of the bad character of the defendant merely to show that she is more likely to have committed the crime of which she is accused.However，the accused may introduce evidence of her good character to show her inno-cence of the alleged crime.

5.Specific Acts of Misconduct Generally Inadmissible

The basic rule that when a person is charged with one crime，extrinsic evidence of her other crimes or misconduct is inadmissible if such evidence is offered solely to establish a criminal disposition.Thus，this statement of Federal Rule 404(b) is merely another way of saying that the prosecution may not show the accused's bad character to imply criminal disposition.The danger which it counters is that the jury may convict the defendant because of past crimes rather than because of her guilt of the offense charged.

Ⅴ.Judicial Notice of Fact

Judicial notice is the recognition of a fact as true without formal presentation of evidence.In most instances the costly，time-consuming，and cumbersome process of formal proof is required to ensure fact-finding accuracy.However，self-evident propositions need not be subjected to this process，but instead may be judicially noticed.Judicial notice，like a presumption，is a judicial shortcut，a substitute for proof.The underlying policy considerations include expediting the trial and avoiding judicial disrepute where the lack of evidence might result in a conclusion contrary to well-known facts.For example，requiring proof that Washington，D.C.，is the capital of the United States would require unnecessary time in a situation where a contrary conclusion would be ridiculous.

Chapter 4　Real Evidence

Ⅰ.In general

1.Addressed Directly to Trier Fact

Real or demonstrative evidence is addressed directly to the trier of fact.The object in issue is presented for inspection by the trier of fact.Ordinarily the evidence is addressed to the sense of sight(e.g.，exhibition of an injured arm to jury to demonstrate extent of injury)，but it may be directed to other senses as well(e.g.，sound recording of factory noise played during a nuisance trial).

2.Special Problems

This form of proof，which allows the triers of fact to reach conclusions based upon their own perceptions rather than relying upon those of witnesses，frequently involves special problems.Often there is concern regarding proper authentication of the object:additionally，the possibility exists that physical production of the thing may be too burdensome or may inspire prejudicial emotions outweighing its probative value to the litigation.

Ⅱ.Types of Real Evidence

1.Direct

Real evidence may be direct evidence，i.e.，it may be offered to prove the facts about the objects as an end in itself.

2.Circumstantial

Real evidence may also be circumstantial，i.e.，facts about the object are proven as a basis for an inference that other facts are true.

3.Original

Real evidence may be original，i.e.，it may have had some connection with the transaction that is in question at the trial.

4.Prepared

Real evidence，like all other forms of evidence，must be relevant to the proposition in issue.The admissibility of real proof also depends on additional legal requirements，such as those that follow.

Ⅲ.General Conditions of Admissibility

1.Authentication

The object must first be identified as being what the proponent claims it to be.Real evidence is commonly authenticated by recognition testimony or by establishing a claim of custody.

2.Condition of Object and Useful Probativeness

If the condition of the object is significant，it must be shown to be in substantially the same condition at trial.Moreover，the object must be logically helpful or reliable in tending to prove the proposition in issue.

3.Legal Relevance

Assuming the object has been properly identified and is probative，the discretion of the trial judge is called upon to decide whether some auxiliary policy or principle outweighs the need to admit the real evidence.

Ⅳ.Particular Types of Real Proof

1.Reproduction and Explanatory Real Evidence

When properly authenticated，relevant photographs，movies，diagrams，maps，sketches，or other reproductions are admissible if their value is not outweighed by the danger of unfair prejudice.On the other hand，items used entirely for explanatory purpose(such as skeletons，anatomy charts，etc.) are permitted at trial，but are usually not admitted into evidence and are not given to the jury during its deliberations.These items are not represented to be reproductions of the real thing，but are merely used as aids to testimony.

2.Maps，Charts，Model，etc.

Maps，charts，models，etc.，are usually admissible for the purpose of illustrating testimony.Since these are all reproductions，they must be authenticated by testimonial evidence showing that they are faithful reproductions of the object or thing depicted.As with other real evidence，introduction of these items is within the discretion of the court，and they may be excluded where they would be wasteful of time or where they would unduly impress the trier of fact with the importance of the material.

3.Exhibition of Child in Paternity Suits

Almost all courts permit exhibition of the child for the purpose of showing whether it is of the race of the putative father.The courts are divided with respect to the propriety of exhibiting the child order to prove physical resemblance to the putative father，but a growing majority of courts refuse to permit exhibition of the child.

4.Exhibition of Injuries

The exhibition of juries in a personal injury or criminal case is generally permitted，but the court has discretion to exclude this evidence if the exhibition would result in unfair prejudice.

5.Demonstrations

(1) Demonstrations showing effect of bodily injury.

(2) Demonstrations showing sole control of witness are excluded.

(3) Scientific experiments.

Chapter 5　Documentary Evidence

Ⅰ.In General

Documentary evidence，like other kinds of evidence，must be relevant in order to be admissible.In the case of a writing，the authenticity of the document is one aspect of its relevancy.Of course，documentary evidence，even if fully authenticated and relevant，may be excluded if it violates a rule of competency such as the best evidence or hearsay rule.Whenever any problem or question concerns a document，you should consider three separate and distinct possible barriers to admissibility(authentication，best evidence，and hearsay).

Ⅱ.Authentication

Before a writing or any secondary evidence of its content may be received in evidence，the writing must be authenticated by proof showing that the writing is what the proponent claims it is.The writing is usually not self-authenticating.It needs a testimonial sponsor or guardian angel to prove that the writing was made，signed，or adopted by the particular relevant person.


Evidence of Authenticity


In general，a writing may be authenticated by any evidence that serves to establish its authenticity.The Federal Rules do not limit the methods of authentication，but rather list several examples of proper authentication.［Fed.R.Evid.901］

(1) Admissions.

(2) Testimony of Eyewitness.

(3) Handwriting Verifications.

(4) Ancient Documents.

Under the Federal Rules，a document may be authenticated by evidence that it:

a.Is at least 20 years old;

b.Is in such condition as to be free from suspicion concerning its authenticity; and

c.Was found in a place where such writing，if authentic，would likely be kept.

(5) Reply Letter Doctrine

A writing may be authenticated by evidence that is written in response to a communication sent to the claimed author.

(6) Circumstantial Evidence in General

The Rules for ancient documents and reply letters，above，involve authentication by circumstantial evidence.A complete list of ways to authenticate by circumstantial evidence would be impossible.Any proof tending in reason to establish genuineness is sufficient.

(7) Photographs

As a general rule，photographs are admissible only if identified by a witness as a portrayal of certain facts relevant to the issue and verified by the witness as a correct representation of those facts.It suffices if the witness who identifies the photograph is familiar with the scene or object that is depicted.In general，it is not necessary to call the photographer to authenticate the photograph.

Ⅲ.Best Evidence Rule

The best evidence rule is more accurately called the“original document rule.”It may be stated as follows:in proving the terms of a writing(recording，photograph，or X-ray)，where the terms are material，the original writing must be produced.Secondary evidence of the writing，such as oral testimony regarding the writing's contents，is permitted only after it has been shown that the original is unavailable for some reason other than the serious misconduct of the proponent.


Nonapplicability of the Rule


(1) Fact to Be Proved Exists Independently of Any Writing

Where the fact to be proved has an existence independent of any writing，the best evidence rule does not apply.Therefore，the rule does not apply to all events that happen to have been memorialized by documents.There are many writings that the substantive law does not regard as essential repositories of the facts recorded.These writings happen to record details of essentially nonwritten transactions.As to these，oral testimony may be given without production of，or explanation for the absence of，the original writings.

(2) Writing Is Collateral to the Litigated Issue

Any narration by a witness is likely to include references to transactions consisting partly of written communications.The best evidence rule does not apply to writings of minor importance(i.e.，ones that are collateral) to the matter in controversy.

(3) Summaries of Voluminous Records

When it would be inconvenient to examine a voluminous collection of writings，recordings，or photographs in court，the proponent may present their contents in the form of a chart，summary，or calculation.［Fed.R.Evid.1006］However，the originals or duplicates(see 4.c.，infra) must be made available for examination and copying，and the judge may order them to be protected in court.

(4) Public Records

The Best Evidence Rule is modified so that a proponent may offer into evidence a copy of an official record or a copy of a document that has been recorded and filed.Such a copy must be certified as correct by the custodian of the document or other person authorized to do so，or testified to be correct by a person who compared it to the original.［Fed.R.Evid.1005］The purpose of this exception is to prevent the loss or absence of public documents due to litigation.

Ⅳ.Parol Evidence Rule

The essence of the Parol Evidence Rule is as follows:if an agreement is reduced to writing，that writing is the agreement and hence constitutes the only evidence of it.All prior or contemporaneous negotiation or agreements are merged into the written agreement.Parol(extrinsic) evidence is not admissible to add to，detract from，or alter the agreement as written.

1.Nonapplicability of Parol Evidence Rule

From an evidentiary standpoint，counsel invoking the rule is saying，“Here is the agreement.Its terms，having been reduced to writing by the parties，are indisputable; they cannot be put in issue.It follows that no evidence can be received in respect to those terms.”This approach helps to explain why the Parol Evidence Rule does not apply to exclude evidence of prior or contemporaneous agreements on the following issues:

(1) Completion of Incomplete or Ambiguous Contract

In some situation，the written instrument may be valid but still incomplete or ambiguous.In these cases，parol evidence is admitted not to contradict or vary the writing but to complete the entire agreement of which the writing was only part.In these situations，parol evidence will be admitted if the contract does not appear on its face to be the entire agreement between the par-ties and the parol evidence is consistent with，and not contradictory of，the written instrument.If there is uncertainty，ambiguity，or reasonable dispute as to the meaning of contract terms，parol evidence is admissible to explain the ambiguity.

(2) Reformation of Contract

Where a party alleges facts，such as mistake，entitling him to reformation of the written agreement，the parol evidence rule is inapplicable.This is so because the party is asserting that，despite the apparently unambiguous contract，its terms do not in fact constitute the agreement intended.

(3) Challenge to Validity of Contract

The parol evidence rule does not bar admission of parol evidence to show that what appears to be a contractual obligation is，in fact，no obligation at all.Thus，evidence is admissible to show that the contract was void or voidable and has been avoided，or was made subject to a valid condition precedent that has not been satisfied.

2.Subsequent Modifications of Written Contract

The rule applies only to negotiations or agreements made prior to，or at the time of，the execution of the written contract.Parol evidence is admissible to show subsequent modification or discharge of the written contract.

Chapter 6　Testimonial Evidence

Ⅰ.Competency of Witnesses

Witnesses are not“authenticated”in the same sense as real or documentary evidence.However，they too must pass tests of basic reliability to establish their competence to give testimony.Unlike the authentication situation pertaining to real or documentary proof，witnesses are generally presumed to be competent until the contrary is demonstrated.

1.Basic Testimonial Qualifications

There are four basic testimonial attributes that every witness must have to some degree.These are the capacity to observe，to recollect，to communicate，and to appreciate the obligation to speak truthfully.These，along with sincerity，are the qualities at which the cross-examiner directs his skill.

A diminution of any of these capacities usually goes only to the weight of the testimony and serves to make the witness less persuasive.However，a witness can be so deficient in one or more of these basic qualifications that she will be deemed incompetent to testify at all.The problem of infancy is a good example for all aspects of the basic qualifications.A witness may be too young at the time of the event to be able to accurately perceive what happened or to be able to remember at the time of the trial.The witness may also be too young at the time of the trial to effectively relate or communicate or appreciate the obligation to tell the truth.

2.Federal Rules of Competency

Federal Rule 601 provides that“Every person is competent to be a witness except as otherwise.provided in these rules.”The rules do not specify any mental or moral qualifications for witness testimony beyond these two limitations.

(1) The witness must have personal knowledge of the matter he is to testify about.

(2) The witness must declare he will testify truthfully，by oath or affirmation.

3.Modern Modifications of Common Law Disqualifications

At common law there were several grounds upon which a person could be disqualified from giving testimony.Persons were incompetent to testify if they had a financial interest in the suit，if they were the spouse of a party，if they lacked religious belief，if they had been convicted of a crime，or if they lacked mental capacity.These common law disqualifications have been almost entirely removed under the Federal Rules and in the vast majority of American jurisdictions.

4.Dead Man Acts

The last remaining vestige of true incompetency of a witness appears in Dead Man Acts.These statutes exist in most jurisdictions and their provisions vary from state to state.Although there is no Dead Man Acts in the Federal Rules of Evidence，state Dead Man Acts operate to disqualify witnesses in federal cases where state law provides the rule of decision(most diversity cases).

Ⅱ.Form of Examination of Witness

The judge may exercise reasonable control over the examination of witness in order to aid the effective ascertainment of truth，to avoid wasting time，and to protect witnesses from harassment or undue embarrassment.Questions that frequently arise concerning the form of examination of witness are:when may leading questions be used，what other types of questions are objectionable，and when and how may a witness use memoranda.

1.Leading Questions

(1) Generally Objectionable

A question is leading and generally objectionable on direct examination when it suggests to the witness the fact that the examiner expects and wants to have confirmed.Questions calling for “yes”or“no”answers and question framed to suggest the answer desired are usually leading.

(2) When Permitted

Leading questions are permitted on cross-examination.Trial judges will usually allow leading questions on direct examination in noncrucial areas of no objection is made.

2.Improper Questions

(1) Misleading

A question is misleading and thus is not permitted if it is one that cannot be answered without making an unintended admission.

(2) Compound

Questions that require a single answer to more than one question are not permitted.

(3) Argumentative

Argumentative questions，which are leading questions that reflect the examiner's interpretation of the facts，are improper.

(4) Conclusionary

A question that calls for an opinion or conclusion that the witness is not qualified or permitted to make is improper.

(5) Assuming Facts Not in Evidence

An attorney is not allowed to ask a question that assumes a disputed fact is true when it has not been established in the case.

(6) Cumulative

An attorney is generally not permitted to ask a question that has already been asked and answered.More repetition is allowed on cross-examination than on direct，but if it is apparent that the cross-examiner is not moving forward，the judge may disallow the question.

3.Use of Memoranda by Witness

A witness cannot read her testimony from a prepared memorandum.However，a memorandum may be used in certain circumstances to refresh the recollection of the witness，to substitute for the witness's forgotten testimony upon authentication of the memorandum，or in cross-examination of the witness.

Ⅲ.Opinion Testimony

The word opinion used in this context includes all opinions，inferences，conclusions，and other subjective statements made by a witness.A basic premise of our legal system is that，in general，witnesses should testify as to facts within their personal knowledge and that the trier of fact should draw any conclusions therefrom.Therefore，the general policy of the law is to restrict the admissibility of opinion evidence，except in cases where the courts are sure that it will be necessary or at least helpful.Of course，the difference between“fact”and“opinion”is matter of degree.Therefore，there cannot be any clear-cut opinion rule.

1.Opinion Testimony by Lay Witnesses

(1) Opinion by lay witnesses is generally inadmissible.However，there are many cases where，from the nature of the subject matter，no better evidence can be obtained.In these cases，where the event is likely to be perceived as a whole impression(e.g.，intoxication，speed) rather than as more specific components，opinions by lay witnesses are generally admitted.

(2) Situations Where Opinions of Lay Witnesses Are Admissible

a.General Appearance or Condition of Person

Testimony that a person was“elderly，”“about 60 years old，”“strong，”“weak，”or“ill”would be admissible，but testimony that a person is suffering from specific diseases or specific injuries usually requiring knowledge of an expert would not.

b.State of Emotion

A witness would be permitted to testify that a person appeared“angry”or“was joking”but probably not that two persons were“in love”or appeared to have a strong affection for each other.

c.Matters Involving Sense Recognition

A witness would be permitted to testify that an object was“heavy，”“red，”“bulky，”or that a certain beverage tasted like whiskey.

d.Voice or Handwriting Identification

Lay opinion is permissible and often essential to identify telephone voices and handwriting.In these instances a foundation must first be aid to show familiarity with the voice or handwriting.

e.Speed of Moving Object

f.Value of Own Service

g.Rational or Irrational Nature of Another's Conduct(Sanity)

h.Intoxication

(3) Situations Where Opinions of Lay Witnesses Are Not Admissible

a.Agency or Authorization

When agency or authorization is issue，the witness generally may not state a conclusion as to her authorization.Rather she must be asked by whom she was employed and the nature，terms，and surrounding circumstances of her employment.

b.Contract or Agreement

When the existence of an express contract is in issue，a witness generally may not state her opinion that an agreement was made.Rather she must be asked about the facts，the existence or nonexistence of which establish whether a contract existed.

2.Opinion Testimony by Expert Witness

(1) Requirements of Expert Testimony

The expert may state an opinion or conclusion，provided the following conditions are satisfied:

a.Subject Matter Must Be Appropriate for Expert Testimony

Under Federal Rule 702，expert opinion testimony is admissible if the subject matter is one where scientific，technical，or other specialized knowledge would assist the trier of fact in understanding the evidence or determining a fact in issue.This test of assistance to the trier of fact subdivides into two requirements:

(a) The opinion must be relevant(i.e.，it must“fit”the facts of the case) ; and

(b) The methodology underlying the opinion must be reliable(i.e.，the proponent of the expert testimony must satisfy the trial judge by a preponderance of the evidence that(i) the opinion is based on sufficient facts or data; (ii) the opinion is the product of reliable principles and methods; and(iii) the expert has reliably applied the principles and methods to the facts of the case).

b.Witness Must Be Qualified as an Expert

To testify as an expert，a person must have special knowledge，skill，experience，training，or education sufficient to qualify him as an expert on the subject to which his testimony relates.

c.Expert Must Possess Reasonable Probability Regarding His Opinion

The expert must possess reasonable certainty or probability regarding his opinion.If the opinion of the expert is a mere guess or speculation，it is inadmissible.

Example:It would be error to permit plaintiff's medical expert to testify that plaintiff's symptoms“suggested”diabetes and“indicated”that the disease was caused by the accident.

d.Opinion Must Be Supported by Proper Factual Basis

The expert's opinion may be based upon one or more of these three possible sources of information:(i) facts that the expert knows from his own observation; (ii) facts presented in evidence at the trial and submitted to the expert，usually by hypothetical question; or(iii) facts not in evidence that were supplied to the expert out of court，and which are of a type reasonably relied upon by experts in the particular field in forming opinions on the subject.Note that the expert may give opinion testimony on direct examination without disclosing the basis of the opinion，unless the court orders otherwise.However，the expert may be required to disclose such information on cross-examination.

(2) Opinion May Embrace Ultimate Issue

Federal Rule 704(a) and the modern trend repudiate the traditional prohibition on opinions embracing the ultimate issue in the case.The rule provides:“Testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces the ultimate issue to be decided by the trier of fact.”Note，However，that to be admissible under the Federal Rules，the expert opinion must“assist the trier of fact”to understand the evidence or determine a fact in issue.Thus，an expert's conclusion that“X had testamentary capacity”is still inadmissible because it is not helpful to the jury.

Ⅳ.Cross-Examination

1.Necessity for Cross-Examination

Cross-examination of adverse witness is a matter of right in every trial of a disputed issue of fact.It is recognized as the most efficacious truth-discovering device.The principal basis for excluding hearsay is that the declarant whose testimony is offered cannot be subjected to the test of cross-examination.If adequate cross-examination is prevented by the death，illness，or refusal of a witness to testify on cross-examination，the direct examination is rendered incompetent and will be stricken.

2.Scope of Cross-Examination

Although a party is entitled as of right to some cross-examination，the extent or scope of cross-examination，like the order of calling witness，is frequently a matter of judicial discretion.Cross-examination is hedged about by far fewer rules than is direct examination.On cross-examination，leading questions are permissible，as are，obviously，efforts at impeachment.The most significant restriction is that the scope of cross-examination cannot range beyond the subject matter of the direct examination.This restriction does not apply to inquire directed toward impeachment of the witness.

Ⅴ.Credibility—Impeachment

Impeachment means the casting of an adverse reflection on the veracity of the witness.The primary method of impeachment is by cross-examination of the witness under attack，although witnesses are often impeached by extrinsic proof that casts doubt on credibility.In terms of relevance，any matter that tends to prove or disprove the credibility of the witness should be admitted here.


Impeachment on Collateral Matter


Where a witness makes a statement not directly relevant to the issues in the case，the rule against impeachment(other than by cross-examination) on a collateral matter applies to bar the opponent from proving the statement untrue either by extrinsic contradictory facts or by a prior inconsistent statement.The purpose of the rule is to avoid the possibility of unfair surprise，confusion of issues，and undue consumption of time resulting from the attempt to prove and disprove facts that are not directly relevant.

Ⅵ.Objections，Exceptions，Offers of Proof

1.Objections

Unless an objection is made by opposing counsel，almost any kind of evidence will be admitted.Failure to object is deemed a waiver of any ground for objection.The trial judge need not raise grounds for objection on his own，but may take notice of plain errors affecting substantial rights(e.g.，admission of coerced confession not objection to by defense).

(1) Objections to Trial Testimony

Objections should be made after the question，but before the answer，if it is apparent that the question calls for inadmissible matter(e.g.，hearsay) or that the question is in improper form(e.g.，leading).Otherwise，a motion to strike must be made as soon as the witness's answer emerges as inadmissible.

(2) Objections to Deposition Testimony

Objections to the form of question(e.g.，leading) are waived unless made during the depo-sition，thereby affording counsel an opportunity to correct the form of his question.An objection based on a testimonial privilege should also be made then，lest it be deemed waived.However，objection going to the substance of a question or answer(e.g.，relevance，hearsay) can be postponed until the deposition is offered in evidence.

(3) Specificity of Objections

An objection may be either general(“I object”) or specific(“Object，hearsay”).

(4)“Opening the Door”

One who introduces evidence on a particular subject thereby asserts its relevance and cannot complain，expect on grounds other than relevance，if his adversary thereafter offers evidence on the same subject.And counsel need not“stand”on his overruled relevance objection; he can offer counterevidence without thereby abandoning his relevance objection.

2.Exceptions

The common law rule requiring a party to“except”from an adverse trial court ruling in order to preserve the issue for appeal has been abolished in most jurisdictions.In some states，however，a writing motion for new trial，specifying the grounds，may be required.

3.Offers of Proof

On some occasions，error cannot be based on exclusion of evidence unless there has been an“offer of proof”that discloses the nature，purpose，and admissibility of the rejected evidence.

Ⅶ.Testimonial Privileges

Testimonial privileges，which permit one to refuse to disclose and prohibit others from disclosing certain sorts of confidential information in judicial proceedings，have two basic reasons for their existence:(i) practicality，and(ii) society's desire to encourage certain relationships by ensuring their confidentiality，even at the high price of losing valuable information.

Some of the testimonial privileges are frankly grounded on hardheaded practicality.The particular kind of disclosure could not be obtained，as a practical matter，even if there were no privilege.No priest，even when confronted by a contempt of court citation，would breach the priest-penitent confidential nature even at the expense of the loss of information relevant to the issues of a law suit.These relationships will be encouraged if confidentiality，when desired，is assured.To put it more concretely，persons might forgo needed medical attention or be less than candid with legal counsel were there no guarantee that communications made during the physician-patient and attorney-client relationships would be accorded confidential status in legal proceedings.

1.Attorney-Client Privilege

The first testimonial privilege ever established was the attorney-client privilege.It is a common law privilege，although in some jurisdictions it has now been codified by statute.It carries with its fewer exceptions than any other privilege.

Essentially，communications between an attorney and client，made during professional consultation，are privileged from disclosure.In other words，a client has a privilege to refuse to disclose，and to prevent others from disclosing confidential communications between herself(or her representative) and her attorney(or her attorney's representative).Objects and preexisting documents are not protected.

a.Attorney-Client Relationship

The Attorney-client privilege required that the attorney-client relationship exist at the time of the communications.The client，or his representative，must be seeking the professional services of the attorney at the crucial time.Retainer negotiations，involving disclosures made before the attorney at the crucial time.Retainer negotiations，involving disclosures made before the attorney has decided to accept or decline the case，are covered if the other requirements of the privilege are present.

b.Confidential Communication

A communication is“confidential”if it was not intended to be disclosed to third persons，other than those to whom disclosure would be in furtherance of the rendition of legal services to the client or those who are necessary for the transmission of the communication.Communications made in the known presence and hearing of a stranger are not privileged.

c.Duration of Privilege

The attorney-client privilege applies indefinitely.Termination of the attorney-client relationship does not terminate the privilege.The privilege even continues to apply after the client's death.Rationale:Knowing that communications will remain confidential ever after death encourages the clients to communicate fully and frankly with her attorney.

2.Physician-Patient Privilege

The physician-patient privilege is a statutory privilege，which has not been adopted in all jurisdictions.However，in a substantial number of jurisdictions，a physician(and，in some jurisdictions，a dentist or nurse) is foreclosed from divulging in judicial proceedings information that he acquired while attending a patient in a professional capacity，which information was necessary to enable the physician to act in his professional capacity.

(1) Elements of Physician-Patient Privilege

a.Professional member of relationship must be present;

b.Information must be acquired while attending patient;

c.Information must be necessary for treatment.

(2) Nonapplicability of the Privilege

a.Patient puts physical condition in issue;

b.In aid of wrongdoing;

c.Agreement to waive the privilege;

d.Federal cases applying federal law of privilege.

3.Psychotherapist/Social Worker-Client Privilege

The United States Supreme Court recognizes a federal privilege for communications between a psychotherapist(psychiatrist or psychologist) or licensed social worker and his client.［Jaffee v.Redmond，518 U.S.1(1996)—confidential communications between police officer and licensed social worker following a shooting were privileged］Thus，the federal courts and virtually all of the states recognize a privilege for this type of confidential attorney-client privilege(supra).

4.Husband-Wife Privilege

Under the early rule，spouses were absolutely incompetent to testify for or against each other during the period of marriage，and this incompetency had the same effect as the Dead Man Acts—neither spouse could speak out in court if the other spouse was a party.The prohibition against spousal testimony in favor of the party-spouse has been abandoned.However，there remains in many states a rule that permits an accused in a criminal case to prevent his spouse from testifying against him.Apart from this rule of spousal immunity，a modern separate privilege exists in most jurisdictions that protects confidential communications during marriage.Thus，there are two separate privileges as follows:(i) the privilege not to testify against a spouse in a criminal case—spousal immunity，and(ii) the privilege for confidential marital communications.

5.Privilege against Self-Incrimination

Under the Fifth Amendment of the United States Constitution，a witness cannot be compelled to testify against himself.(For full discussion，see Criminal Procedure outline.) Thus，any witness may refuse to answer any question whose answer might incriminate him，and a criminal defendant may use the privilege to refuse to take the witness's behalf.

6.Clergy-Penitent Privilege

A person has a privilege to refuse to disclose，and to prevent others from disclosing a confidential communication by the person to a member of the clergy in the clergy member's capacity as a spiritual adviser.A member of the clergy can be a minister，priest，rabbi，or other similar functionary of religious organization，or reasonably believed to be so by the person consulting him.This common law privilege is very similar in its operation to the attorney-client privilege (supra).

7.Accountant-Client Privilege

This is a statutory privilege，found in number of jurisdictions，which is similar to the attorney-client privilege(supra).

8.Professional Journalist Privilege

Whether a journalist may be forced to divulge his source of information has been a much litigated question and the subject of a trend of statutory authority.The Supreme Court has held that there is no constitutional protection for a journalist's source of information，so the existence of the privilege is limited to individual state statutes which have been recently growing in number.

9.Governmental Privileges

(1) Identity of Informer

The federal government，or a state or subdivision of state，generally has a privilege to refuse to disclose the identity of a person who has furnished law enforcement officer with information purporting to reveal the commission of a crime.

(2) Official Information

This a general catch-all privilege that attaches to certain communication made by or to public officials.Official information has been defined as information not open to the public，relating to the internal affairs of the government or its subdivisions.It applies to some fairly lowlevel communications made by or to officials(e.g.，a judge's communications to his law clerk).

Ⅷ.Exclusion and Sequestration of Witnesses

Upon a party's request，the trial judge will order witnesses to be excluded from the courtroom so they cannot listen to the testimony of other witness.［Fed.R.Evid.615］The trial judge may also do this on his own motion.However，Federal Rule 615 prohibits the exclusion of:(i) a party or a designated officer or employee of a party，(ii) a person whose presence is essential to the presentation of a party's case，or(iii) a person statutorily authorized to be present.

Chapter 7　The Hearsay Rule

Ⅰ.Statement of the Rule

The Federal Rules define hearsay as“a statement，other than one made by the declarant while testifying at the trial or hearing，offered in evidence to prove the truth of the matter asserted.”［Fed.R.Evid.801(c)］The rule against hearsay is probably the most important exclusionary rule of evidence.If a statement is hearsay，and no exception to the rule is applicable，the evidence must be excluded upon appropriate objection to its admission.［Fed.R.Evid.802］An out-of-court statement that incorporates other hearsay is known as“hearsay.”This type of statement is admissible only if each part of the statement falls within an exception to the hearsay rule.If one part of the statement is inadmissible，the entire statement is inadmissible.

1.Reason for Excluding Hearsay

The reason for excluding hearsay is that the adverse party was denied the opportunity to cross-examine the declarant; i.e.，the party had the chance to test the declarant's perception (how well did he observe the event he purported to describe)，his memory(did he really remember the derails he related)，his sincerity(was he deliberately falsifying)，and his ability to relate(did he really mean to say what now appears to be thrust of his statement).

2.“Statement”

For purpose of the hearsay rule，“statement”is(i) an oral or written assertion，or(ii) nonverbal conduct intended as an assertion.［Fed.R.Evid.801(a)］

(1) Oral Statements

“Statement”includes oral statement(i.e.，where the witness testifies that somebody said“…”).

(2) Writings

Any written document that is offered in evidence constitutes a“statement”for hearsay purposes.

(3) Writing

Conduct intended by the actor to be a substitute for words(e.g.，the nod of the declarant's head indicating yes) is a“statement”within the meaning.

(4) Nonassertive Conduct

3.“Offered to Prove the Truth of the Matter”

This is the most crucial component of the hearsay rule.The basic reason for rejecting hearsay evidence is that a statement offered to prove that which it asserts is true may not be trustworthy without the guarantees of cross-examination.However，where the out-of-court statement is introduced for any purpose other than to prove the truth of the matter asserted，there is need to cross-examine the declarant，and so the statement is not hearsay.

Ⅱ.Statements That Are Nonhearsay Under the Federal Rules

Federal Rule 801(d) removes from the definition of hearsay certain statements that would be hearsay under the common law definition.Since the following types of statements are not hearsay，when relevant，they are admissible as substantive evidence.

1.Prior Statements by Witness

Certain statements by a person who testifies at the trial or hearing，and is subject to crossexamination about the statement，are not hearsay.

2.Admissions by Party-Opponent

Although traditionally an exception to the hearsay rule，an admission by a party-opponent is not hearsay at all under the Federal Rules.［Fed.R.Evid.801(d) (2)］An admission is a statement made or act done that amounts to prior acknowledgment by one of the parties to an action of one of the relevant facts.If the party said or did something that now turns out to be inconsistent with his contentions at trial，the law simply regards him as estoppled from preventing its admission into evidence.The party who made the prior statement can hardly complain about not having had the opportunity to cross-examine himself.He said it.He is struck with it.Let him explain it if he can.

Ⅲ.Hearsay Exceptions—Declarant Unavailable

Certain kinds of hearsay are considered to have special guarantees of trustworthiness and are recognized exceptions to the hearsay exclusion.The Federal Rules treat the exceptions in two groups—those that require the declarant be unavailable，and those under which the declarant's availability is immaterial.This section covers the five important exceptions requiring the declarant's unavailability:(i) former testimony，(ii) statements against interest，(iii) dying declarations，(iv) statement of personal or family history，and(v) statements offered against party procuring declarant's unavailability.

1.Former Testimony

The testimony of a now unavailable witness given at another hearing or in a deposition taken in accordance with law is admissible in a subsequent trial as long as there is a sufficient similarity of parties and issues so that the opportunity to develop testimony or cross-examine at the prior hearing was meaningful.［Fed.R.Evid.804(b) (1)］This exception is the clearest example of hearsay with special guarantees of trustworthiness，since the former testimony was given during formal proceedings and under oath by a witness subject to cross-examination.

2.Statements against Interest

A Statement of a person，now unavailable as a witness，against that person's pecuniary，proprietary，or penal interest when made，as well as collateral facts contained in the statement，is admissible under the statement against interest exception to the hearsay rule.

3.Dying Declarations—Statements under Belief of Impending Death

In a prosecution for homicide or a civil action，a declaration made by the now unavailable declarant while believing his death was imminent that concerns the cause or circumstances of what he believed to be his impending death is admissible.［Fed.R.Evid.804(b) (2)］The declarant need not actually die，but he must be unavailable(see 1.supra) at the time the declaration is offered.

4.Statements of Personal or Family History

Statements concerning birth，marriage，divorce，death，relationship，etc.，are admissible under an exception to the hearsay rule.Hearsay statements concerning family history are often necessary to prove the facts of people's everyday lives.For example，most people rely on the hearsay statement of others for knowledge of where they were born，who their relatives are，etc.

5.Statements Offered against Party Procuring Declarant's Unavailability

The statements of a person(now unavailable as a witness) are admissible when offered against a party who has engaged or acquiesced in wrongdoing that intentionally procured the declarant's unavailability.［Fed.R.Evid.804(b) (6)］In effect，a party forfeits his right to object on hearsay grounds to the admission of an unavailable declarant's statements when the party's deliberate wrongdoing procured the unavailability of the declarant as a witness.

Ⅳ.Hearsay Exceptions-Declarant's Availability Immaterial

1.Present State of Mind

A statement of a declarant's then-existing state of mind，emotion，sensation，or physical condition is admissible.［Fed.R.Evid.803(3)］The exception is based on the need to obtain evidence as to the declarant's internal state of mind or emotion.It must usually be made under circumstances of apparent sincerity.The statement is often offered to establish the intent of a person，either as a fact to be proved as such(domicile，criminal intent) or as a basis for a circumstantial inference that the intent was probably carried out.

2.Excited Utterances

A declaration made by declarant during or soon after a starting event is admissible.The declaration must be made under the stress of excitement produced by the starting event.The declaration must concern the immediate facts of the starting occurrence.［Fed.R.Evid.803(2)］The spontaneousness of such a declaration and the consequent lack of opportunity or reflection and deliberate fabrication provide an adequate guarantee of its trustworthiness.

3.Declarations of Physical Condition

(1) Present Bodily Condition—admissible

Generally，declarations of present bodily condition are admissible as an exception to the hearsay rule，even though they are not made to physician.They may be made to a spouse，relative，friend，or any other person.Of course，declarations made to a physician are admissible.［Fed.R.Evid.803(3)］Such declarations relate to symptoms，including the existence of pain.Because they are contemporaneous with the symptoms，they are more reliable than present testimony based upon recollection.

(2) Past Bodily Condition—Admissible If to Assist Diagnosis or Treatment

4.Business Records

Any writing or record，whether in the form of an entry in a book or otherwise，made as a memorandum or record of any act，transaction，occurrence，or event is admissible in evidence as proof of that act，transaction，occurrence，or event，if made in the regular courts of any business; and if it was the regular course of such business to make it at the time of the act，transaction，occurrence，or event or within a reasonable time thereafter.

5.Past Recollection Record

Witness are permitted to refresh their memories by looking at almost anything—either before or while testifying.This is called present recollection received.However，if the witness's memory cannot be revived，a party may wish to introduce a memorandum that the witness made at or near the time of the event.Use of the writing to prove the facts contained therein raises a hearsay problem; but if a proper foundation can be laid，the contents of the memorandum may be introduced into evidence under the past recollection record exception to the hearsay rule. The rationale is that a writing made by an observer when the facts were still fresh in her mind is probably more liable than her testimony on the stand—despite the fact that cross-examination is curtailed.For admissibility requirements.

6.Official Records and Other Official Writings

(1) Public Records and Reports

The exception for public records and report is necessary to avoid having public officers have their jobs constantly to appear in court and testify to acts done in their official capacity，especially since the entrant could probably add nothing to the record.Also，such records are presumed to be trustworthy because officials are under a duty to record properly that which they do.

(2) Records of Vital Statistics

Records of births，deaths，and marriages are admissible if the report was made to a public office pursuant to requirement of law.

(3) Statement of Absence of Public Record

Evidence in the form of a certification or testimony from the custodian of public records that she has diligently searched and failed to find a record is admissible to prove that a matter was not recorded，or，inferentially，that a matter did not occur.

(4) Prior Criminal Conviction—Felony Conviction Admissible

The Federal Rules specifically provide that judgments of felony convictions are admissible in both criminal and civil actions to prove any fact essential to the judgment.In the Rules，felony convictions are defined as crimes punishable by death or imprisonment in excess of one year.［Fed.R.Evid.803(22)］The convictions that may be used are limited to felonies because persons may choose not to defend misdemeanor charges.

7.Ancient Documents and Documents Affecting Property Interests

Under the Federal Rules，statements in any authenticated document 20 years old or more are admissible.［Fed.R.Evid.803(16)］Moreover，in contrast to the traditional view that only ancient property-disposing documents qualified for the exception，statements in a document affecting an interest in property(e.g.，deed，will，etc) are admissible regardless of the age of the document.

8.Learned Treatises

Many courts do not admit statements from standard scientific treatises or authoritative works as substantive proof，limiting admissibility to use as impeachment of the qualifications of the expert witness.The Federal Rules recognize an exception to the hearsay rule for learned treatises.

9.Reputation

In addition to reputation testimony concerning a person's character［Fed.R.Evid.803 (21)］，reputation evidence concerning someone's personal or family history［Fed.R.Evid.803 (19)］or concerning land boundaries or the community's general history［Fed.R.Evid.803 (20)］is admissible hearsay.

10.Family Records

Statements of fact concerning personal or family history contained in family Bibles，genealogies，jewelry engraving，engravings on urns，crypts，or tombstones，or the like are admissible hearsay.

11.Market Reports

Market reports and other published compilations(lists，directories，etc.) are admissible if generally used and relied upon by the public or by persons in a particular occupation.

Ⅴ.Residual“Catch-all”Exception of Federal Rules

The Federal Rules provide a general catch-all exception for hearsay statements not covered by specific exceptions.［Fed.R.Evid.807］There are three requirements for a statement to be admitted under the catch-all exception:

1.“Trustworthiness”Factor

First of all，the statement must have“circumstantial guarantees of trustworthiness”that are equivalent to those of statements admitted under other hearsay exceptions.

2.“Necessity”Factor

The statement must be offered on a material fact，and must be more probative as to that fact than any other evidence which the proponent can reasonably produce so that the“interests of justice”will be served by its admission.

3.Notice to Adversary

Finally，the proponent must give notice in advance of trial to the adverse party as to the nature of the statement(including the name and address of the declarant) so that the adversary has an opportunity to prepare to meet it.

Chapter 8　Procedural Considerations

Ⅰ.Burdens of Proof

1.Burden of Producing or Going Forward with Evidence

(1) Produce Sufficient Evidence to Raise Fact Question for Jury

This defines the burden of one party to introduce sufficient evidence to avoid judgment against her as a matter of law.It is the burden of producing sufficient evidence to create a fact question of the issue involved，so that the issue may appropriately reach the jury.The burden of producing evidence is a critical mechanism for judicial control of the trial.Although the burden is usually cast upon the party who has pleaded the existence of the fact，the burden as to this fact may shift to the adversary when the pleader has discharged her initial duty.

(2) Prima Facie Case May Shift Burden of Production

Consider Plaintiff v.defendant in a negligence action.Plaintiff offers evidence in her casein-chief of Defendant's negligence.Defendant's motion for a nonsuit made at the conclusion of Plaintiff's case is denied.This denial reflects a judicial ruling that Plaintiff has made out a prima facie case of Defendant's negligence.Put it another way，it means that Plaintiff has met her burden of going forward with evidence on the negligence issue.

2.Burden of Persuasion(Proof)

(1) Determined by Jury after All Evidence Is in

This is what usually meant when the term“burden of proof”is used.This burden becomes a crucial factor only if the parties have sustained their burdens of production and only when all the evidence is in.When the time of decision comes，the jury must be instructed how to decide the issue if their minds remain in doubt.There are no tie games in the litigation process.Either the plaintiff or the defendant must win.If，after all the proof is in，the issue is equally balanced in the minds of the jury，then the party with the burden of persuasion must lose.

(2) Jury Instructed as to Which Party Has Burden of Persuasion

The burden of persuasion does not shift from party to party during the course of the trial simply because it need not be allocated until it is time for a decision by the trier of fact.The jury will be told which party has the burden of persuasion and what the quantum of proof should be.The jury is never told anything about the burden of going forward with evidence because that burden is matter for the judge alone.

Ⅱ.Presumptions

A presumption is a rule that required that a particular inference be drawn from an ascertained set of facts.It is a form of substitute proof evidentiary shortcut in that proof of the presumed fact is rendered unnecessary once evidence has been introduced of the basic fact that gives rise to the presumption.Presumptions are established for a wide variety of overlapping policy reasons.In some cases，the presumption serves to correct an imbalance resulting from one party's superior access to the proof on a particular issue.In others，the presumption was created as a time saver to eliminate the need for proof of a fact that is highly probable in any event.In other words，the inference from the basic fact to the presumed fact is so probable and logical that it is sensible to assume the presumed fact upon proof of the basic.In still other situations，the presumption serves as a social or economic policy device.It operates to favor one contention by giving it the benefit of presumption and to correspondingly handicap the disfavored adversary.

1.Effect—Shift Burden of Production

Federal Rule 301 provides that a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption.A presumption does not，however，shift to such party the burden of proof in the sense of the risk of nonper-suasion，which remains throughout the trial upon the party on whom it was originally cast.

2.Rebutting a Presumption

A presumption is overcome or destroyed when the adversary produces some evidence contradicting the presumed fact.In other words，the presumption is of no force or effect when sufficient contrary evidence is admitted.This is federal view adopted by Federal Rule 301 except where state law provides the rule of decision.

3.Specific Presumptions

The following are common rebuttable presumptions.

(1) Presumption of Legitimacy

The law presumes that every person is legitimate.The presumption applies to all cases where legitimacy is in dispute.The mere fact of birth gives rise to the presumption.The presumption is destroyed by evidence of illegitimacy that is“clear and convincing.”For example，the presumption is overcome by proof of a husband's impotency，proof of lack of access，or the negative result of a properly conducted blood grouping test.

(2) Presumption Against Suicide

When the cause of death is in dispute，a presumption arises in civil(not criminal) cases that the death was not a suicide.

(3) Presumption of Sanity

Every person is presumed same until the contrary is shown.The presumption of sanity applies in criminal as well as civil cases.

(4) Presumption of Death from Absence

A person is presumed dead in any action involving the property of such person，the contractual or property right contingent upon his death，or the administration of his estate，if:

a.The person is unexplainably absent for a continuous period of seven years(death is deemed to have occurred on the last day of the seven-year period) ; and

b.He has not been heard from，or of，by those with whom he would normally be expected to communicate.

(5) Presumption from Ownership of Car—Agent Driver

Proof of ownership of a motor vehicle gives rise to the presumption that the power was the driver or that the driver was the owner's agent.

(6) Presumption of Chastity

There is a presumption that every person is chaste and virtuous.

(7) Presumption of Regularity

The general presumption is that no official or person acting under an oath of office will do anything contrary to his official duty，or omit anything that his official duty requires to be done.

(8) Presumption of Continuance

Proof of the existence of a person，an object，a condition，or a tendency at a given time rai-ses a presumption that it continued for as long as is usual with things of what nature.

(9) Presumption of Mail Delivery

A letter shown to have been properly addressed，stamped，and mailed is presumed to have been delivered in the rule due course of mail.The presumption is said to be based upon the probability that officers of the government will perform their duty.

(10) Presumption of Solvency

A person is presumed solvent，and every debt is presumed collectible.

(11) Presumption of Bailee's Negligence

Upon proof of delivery of goods in good condition to bailee and failure of the bailee to return the goods in the same condition，there is a presumption that the bailee was negligent.

(12) Presumption of Marriage

Upon proof that a marriage ceremony was performed，it is presumed to have been legally performed and that the marriage is valid.A presumption of marriage also arises from cohabitation.

Ⅲ.Relationship of Parties，Judge and Jury

1.Party Responsibility

Ours is an adversarial adjudicative process and so，the focus is on party responsibility or，perhaps what is more to the point，on lawyer responsibility.Very little happens in the litigation process unless some lawyer makes it happen by filing pleadings and motions，by initiating discovery，by entering into stipulations，by calling witness and offering exhibits at trial，or by interposing objections to the admission of evidence.In other words，the parties，through their lawyers，frame the issues in a litigation by making allegations，admissions，and denials in their pleadings，and by entering into binding stipulations.They assume the burden of proving the issues they have raised.And then，by deciding which witnesses to call to the stand and what tangible exhibits to introduce(and by deciding to what they will object)，they control the flow of evidence.But the parties and their lawyer are not the only ones to be allocated important responsibilities in the adversary trial process.

2.Court-Jury Responsibility

Under our system，the trial court is more umpire than advocate.The trial judge's primary responsibility is fairly superintend the trial; the judge is not permitted to become a partisan in it.As a general rule，questions of law are for the trial court to deal with，and questions of fact determination are for the jury，although trial judges frequently encounter the necessity of making preliminary fact determinations in connection with such matter as the admission or exclusion of evidence.

3.Preliminary determination of admissibility

(1) Rule of the Judge

Before the judge allows the proffered evidence to go to the jury，she must find that the pro-ponent of the proffered evidence has introduced evidence sufficient to sustain a finding of the existence of the preliminary fact.The court may instruct the jury to determine whether the preliminary fact exists and to disregard the proffered evidence if the jury finds that the preliminary fact does not exist.Such an instruction may be desirable if the trier of fact would otherwise be confused，but with most questions of conditional relevancy the instruction will be unnecessary，since a rational jury will disregard these types of evidence anyway unless they believe in the existence of the foundational fact.If the judge allows the introduction of evidence and then subsequently determines that a jury could not reasonably find that the preliminary fact exists，she must instruct the jury to disregard that evidence.

(2) Preliminary Facts Decided by Judge

a.Facts Affecting Competency of Evidence

The question of the existence or nonexistence of all preliminary facts other than those of conditional relevance must be determined by the court.In most cases，the questions which must be decided by the judge involve the competency of the evidence or the existence of a privilege.

b.Requirements for Privilege

Preliminary facts to establish the existence of privilege must be determined by the court.This must be so or else a privilege might be ignored merely because there was sufficient evidence(and this might not be a great deal) for a jury to find it did not exist.

c.Requirements for Hearsay Exceptions

All preliminary fact questions involving the standards of trustworthiness of alleged exceptions to the hearsay rule also are determined by the court.

(3) Testimony by Accused Does Not Waive Privilege against Self-Incrimination

An accused may testify as to many preliminary matter(e.g.，circumstances surrounding allegedly illegal search) without subjecting herself to having to testify generally at the trial.Furthermore，while testifying upon a preliminary matter，an accused is not subject to cross-examination on other issues in the case.

(4) Judicial Power to Comment upon Evidence

The trial judge is expected to marshal or summarize the evidence when necessary.However，in most state courts，the trial judge may not comment upon the weight of the evidence or the credibility of witnesses.In federal court，the trial judge has traditionally been permitted to comment on the weight of the evidence and the credibility of witness.

(5) Power to Call Witness

The judge may call witness upon her own initiative and may interrogate any witnesses who testify but may not demonstrate partisanship for one side of the controversy.

(6) Rulings

A trial judge has an obligation to rule promptly on counsel's evidentiary objections and，when requested to do so by counsel，to state the grounds for her rulings.

(7) Instructions on Limited Admissibility of Evidence

When evidence that is admissible as to one party or for one purpose，but inadmissible as to another party or for another purpose，is admitted，the trial judge，on request，shall restrict the evidence to its proper scope and instruct the jury accordingly，e.g.，“Ladies and gentlemen of the jury，the testimony that you have just heard is receivable against the defendant Bushmat only and will in no way be considered by you as bearing on the guilt or innocence of the co-defendant Lishniss.”

Chapter 9　Case Study

Bob was struck by an automobile owned by Owner and driven by Chauf，Owner's employee.After two weeks in a hospital，Bob died.

Chauf was convicted of involuntary vehicular manslaughter.He died in a prison knife fight one week after he was imprisoned.

Paula，Bob's wife，sued Owner for the wrongful death of Bob，alleging that Owner was liable，both under the doctrine of respondeat superior and because Owner was negligent in hiring Chauf.

At the trial by jury，the following occurred:

(1) Paula's first witness，Carl，a police officer，testified:that when he arrived on the scene immediately after the accident he asked Bob what had happened，but he does not remember what Bob said; however，he had immediately made a note of what Bob told him and incorporated it into his written report.Carl verified the accuracy of his report and read it aloud.The report stated that Bob told Carl that he，Bob，was crossing the street when a car crossed over the center line and hit him.Upon Paula's request，the report was introduced into evidence.

(2) Paula next called Flo，who testified:that she was on duty when Bob arrived at the hospital; that Bob complained of severe pain in his stomach head; that Bob swore he would get even with the drive of the car that hit him; and that when asked what happened，Bob said he was hit by a speeding car driven by a drunken lunatic.

(3) Paula next called Earl，the warden of the prison where Chauf died，who identified a writing made by Chauf a few hours before Chauf's death.The writing commenced with the statement，“I believe I am about to die and I make this statement with no hope of recovery.”The writing recited that Chauf was intoxicated and was driving about 80 m.p.h.in a 25 m.p.h.speed zone at the time of the accident.The writing was admitted into evidence.

(4) Paula next called Frank，who testified:that he had known Bob for thirty years; that he had seen Bob on many occasions cross the intersection where the accident occurred; and that Bob always waited for the green light and looked both ways before crossing the street.

(5) Paula called Owner as an adverse witness and asked Owner whether he had heard that Chauf had received five traffic citations over the last five years for driving under the influence of alcohol.Owner answered:“No，because Chauf never had a traffic citation.”

Assume all appropriate objections were timely made.Were items of evidence (1) through (4) properly admitted and was the question and answer in item (5) proper? Discuss.

Discussion

(1) Carl(“C”) 's report

Owner(“O”) could have objected to that evidence on the grounds that it is multiple hearsay，since Bob(“B”) 's statement(“stmt”) to C，and C's stmt，were both made out-ofcourt.

Paula(“P”) could have contended this C's declaration (i.e.，the report) is admissible under either the“past recollection recorded”or“business records”exception to the hearsay rule.However，O could have argued in rebuttal that (1) the“past recollection recorded”exception is inapplicable because the declarant must have firsthand knowledge of the event he reported，and C wrote only what B had told him (i.e.，C had not seen the accident himself) ; and (2) the“business records”exception is not appropriate because the source of the information must be“trustworthy，”and B was hardly an unbiased party.

Assuming，however，P prevailed on either of the above theories，B's stmt to C must also come within an exception to the hearsay rule.There is nothing to indicate that the“excited utterance”doctrine is applicable (i.e.，that B was under the emotional stress of the accident at the time he made his statement to C)，especially since B's description of the incident was made in response to C's question.The“dying declaration”exception also appears to be inapplicable because the facts do not indicate that B believed death was imminent.No other exception seems applicable to B's stmt.

Thus，C should not have been permitted to read the report into evidence.

(2) Flo(“F”) 's testimony

O probably objected to the initial portion of B's stmt about stomach and head pains as being irrelevant (not tending to prove or disprove a fact of consequence)，since any mental anguish suffered by B prior to his death would not be recoverable by P.Thus，this portion of F's testimony should not have been admitted.Although the same objection was probably made by O with respect to B's second stmt(“getting even”)，this comment probably tends to show that B did not consider the accident to be his fault.

O probably also made a hearsay objection to F's testimony (F testified as to what B told her).B's stmt about head and stomach pains，if relevant，would probably be admissible under the“present sensation”or“medical diagnosis or treatment”exceptions to the hearsay rule.The portion of B's comments pertaining to“getting even”with the driver are probably admissible under the“present intention”exception.The part pertaining to being“hit by a speeding car”is probably also admissible under the“medical diagnosis and treatment exception”(especially since it was made in response to F's question as to“what happened?”).while B's use of the word“speeding”is layperson opinion，many jurisdictions permit such descriptions if they are based upon firsthand knowledge and helpful to the factfinder's understanding of factual circumstances.However，B's contention that the car was driven by a“drunken lunatic”should not have been admitted since it (1) was hearsay，and did not pertain to B's medical diagnosis or treatment，and (2) was opinion which was not based upon B's visual perception of Chauf.

Thus，only B's promise of revenge and his comment that he was hit by a speeding car should have been admitted.

(3) Chauf's writing

This evidence was probably objected to by O upon the grounds that (1) it was not properly authenticated (how did Earl know that the signature upon the document was Chauf's?) ; (2) it was hearsay (Chauf is speaking through the writing) ; and (3) it contained opinion(“intoxication”is an opinion，since Chauf did not know if he was legally intoxicated or not).

P probably contended in rebuttal，however，that (1) Earl may have seen Chauf's handwriting on other writings，and thus may have gained sufficient familiarity with it (we'll assume that Earl had not actually seen Chauf write the stmt in question) ; and (2) the writing comes within the“dying declaration”or“stmt against interest”exceptions to the hearsay rule.However，the“dying declaration”doctrine would probably not be applicable because Chauf's stmt was not about the cause of his death (i.e.，the knifing).Additionally，some states limit this exception to criminal cases.O would also contend that the stmt was not against Chauf's pecuniary interest because Chauf was about to die (and therefore he had no apprehension of legal liability).However，if C left an estate of any significance，P should have prevailed on the hearsay question on the basis of the“stmt against interest”exception.

Assuming the authentication problem can be overcome，Chauf's written stmt was properly admitted.

(4) Frank's testimony

O probably objected to Frank's testimony upon the grounds that it was (1) character evidence (character evidence is ordinarily not admissible to prove conduct in conformity therewith on a particular occasion) ; and (2) hearsay (Frank was testifying about what B did out-of -court for the purpose of permitting the inference that B acted in a safe manner on the occasion in question).P probably contended in rebuttal，however，that (1) Frank's testimony described a habit (a consistently repeated response to a particular situation)，and such evidence is ordinarily admissible.Since Frank's testimony probably pertained to a habit，it was properly admitted.

(5) P's question and O's response

(It will be assumed that P had some reason to believe that Chauf had，in fact，received traffic citations for driving under the influence of alcohol.If P had no basis for his inquiry，it would have been improper and a mistrial could have been declared.)

O might have contended that P's question was not proper，since it pertained to prior specific acts of misconduct by Chauf，and prior misconduct is not admissible to prove that Chauf was driving in a similar manner on the occasion in question.P probably argued in rebuttal，however，that the prior traffic citations are admissible to show that O was negligent in not having learned about Chauf's prior misconduct (and therefore the evidence is not being offered to show that Chauf drove negligently on the occasion in question).

P probably complained to the court that O's answer was non-responsive (O was asked only for a“yes”or“no”answer，but volunteered that the basis of the question was false).This objection was probably proper，and so the judge should have (1) admonished O to answer the precise question which was asked; and (2) advised the jury that it should disregard the portion of O's response which followed his“No.”

New Words & Expressions

1.evidence　证据

2.civil action　民事诉讼

3.admiralty case　海事案件

4.construe　分析或解释(文件、法令、规章和法院裁决等)

5.ascertain　查明，弄清

6.materiality　客观性

7.relevance　(证据的)关联性

8.probative　有证明力的，用以证明的

9.exclusionary　排除的

10.exclusionary rule　证据排除规则(对于违反《美国宪法》的规定，通过非法搜查与扣押取得的证据，在庭审时不得采纳)

11.direct evidence　直接证据

12.circumstantial evidence　间接证据

13.real evidence　物证

14.admissibility　(证据的)可采性

15.discretionary exclusion　裁量排除

16.unfair surprise　证据突袭

17.compromise　和解妥协

18.nolo contendere　被告人不认罪但又放弃申辩

19.plead guilty　有罪答辩

20.extrinsic evidence　旁证

21.disposition　处分，转让

22.disrepute　丧失名誉，不名誉

23.trier of fact　事实审理者

24.real/demonstrative evidence　实物证据、展示证据

25.documentary evidence　书证

26.authentication　(证据法)鉴定、认证

27.best evidence rule　最佳证据原则

28.original document rule　原本规则

29.collateral　担保品

30.parol evidence　言词证据

31.authenticated　真实的，可靠的

32.diminution　减少，减小

33.oath/affirmation　宣誓、确认

34.vestige　痕迹

35.misleading　误导的

36.cumulative 　(判刑等)加重的

37.authorization　授权

38.proponent　提议者，提出者

39.ultimate issue　基本争点

40.efficacious　有效的，灵验的

41.leading question　诱导性问题

42.impeachment　质疑

43.credibility　可靠性;可信性

44.veracity　诚实

45.testimonial privilege　免作证特权

46.contempt of court　藐视法庭罪

47.attorney-client privilege　律师—当事人保密特权

48.burden of proof　证明责任

49.discharge　清偿债务，履行义务

50.adjudicative process　审判程序

51.testimony　证词

52.exhibit　证据开示

Exercises


Choose the best answer to each of the following questions based on the case.



1
 .In TV Mexico，Inc.v.Echostar Satellite Corp.，a small satellite TV company sued a large one for breach of contract.The defendant counterclaimed，alleging business fraud.

The defendant，Echostar，to support its counterclaim of fraud，wants to introduce into evidence an exhibit，printouts from a website.The printouts show what TV Mexico's website looked like at different dates during early 2004.The exhibit would show that TV Mexico continued to advertise the“Mexico Today”program series as available to its viewers，although the contract period that TV Mexico had to broadcast the program with Echostar had already expired at the end of 2003.Thus，the series was no longer available through TV Mexico.The exhibit is accompanied by an affidavit from Molly Davis，verifying that the Internet Archive Company retrieved copies of the website from its electronic archives.TV Mexico objects to the admission into evidence of the printouts of the website.

Which of the following is a valid response for TV Mexico to make?

A.The website images are hearsay statements because they are being admitted for the truth of the matter asserted.

B.The website images are hearsay and do not fall into an exception to the hearsay rule.

C.The website printouts violate the best evidence rule.

D.The affidavit is sufficient to satisfy authenticity requirements，but TV Mexico remains free to raise reliability concerns with the jury.


2
 .In Paulsen v.Dancoff，Paulsen sues Dancoff for gross negligence.Paulsen was crossing the street inside of a marked pedestrian sidewalk crossing，with the green light，when he was struck by a car driven by Dancoff.Dancoff stopped his car immediately after he struck Paulsen.He approached Paulsen，who was still conscious.Dancoff stayed with Paulsen until the ambulance arrived on the scene of the accident.While they waited for the ambulance，Dancoff told Paulsen:(1)“This was all my fault.I can't believe that I ran that red light;”and(2)“Don't be worried.I‘ll pay for all your medical expenses.”

Paulsen sued Dancoff for the injuries he sustained when the car struck him.At trial，Paulsen seeks to testify to the two statements that Dancoff made to him while they waited for the ambulance.Dancoff has objected to this testimony.

The trial judge should:

A.Admit both statements(1) and(2).

B.Admit statement(1)，but find statement(2) inadmissible.

C.Find statement(1) inadmissible，but admit statement(2).

D.Find neither statement is admissible.


3
 .In Porter v.United Airlines and Boeing，Inc.，the surviving husband of a passenger on board a plane sued the airline and Boeing，the plane manufacturer.The husband alleged that his wife，and all others on board United Flight 1201，died as a result of the defendants' negligence.

After Flight 1201 crashed，the Federal Aviation Administration，as law requires，investigated to determine the cause of the crash.The FAA report indicated that Flight 1201 crashed as a result of human error.Specifically，it cited the pilot's negligence.

Mr.Porter wishes to introduce the FAA report into evidence.

Should the judge in this case admit the FAA report?

A.No，because it determines fault and is too prejudicial to be admitted.

B.No，because it constitutes hearsay.

C.No，because it falls outside the business record exception.

D.Yes，because it is a public record.


4
 .In Carlton v.Hiram，an adult child，aged 20，has brought a civil sexual assault claim against her uncle for sexual abuse she had suffered at his hands when she was age 9.Carlton had never spoken to anyone about the abuse，but her uncle，Hiram，had.Carlton calls to testify as a witness，a woman that had been Hiram's personal secretary eleven years ago，the time when the alleged abuse was occurring.Sally，the secretary，will testify that Hiram spoke to her and admitted that he had sexually abused his niece，Carlton.

Hiram objects to Sally's testimony.Should the trial judge permit Sally to testify?

A.Yes，because Hiram's statement，made to Sally，his personal secretary，constitutes an admission by a party opponent and thus may be admitted.

B.Yes，because prior bad acts may be admitted under an exception to the general rule against admitting character evidence to show conformity.

C.Yes，because although the acts were allegedly committed eleven years ago，they did not result in a criminal conviction at that time.

D.No，unless Carlton can produce corroborating evidence to show that Hiram，and not another person，committed the sexual acts.


5
 .In U.S.v.Dover，Dover has been charged with assault with a deadly weapon.At trial，Dover's attorney calls Wendall to the stand.Dover's attorney asks Wendall:“What is the reputation for honesty and veracity that Dover has in your community?”But the Government objects before Wendall has a chance to answer.

Should the trial judge allow Wendall to give this testimony?

A.Yes，because the testimony of reputation evidence is admissible under these circumstances to establish a character trait.

B.Yes，because Dover's character traits were put in issue by the Government when it pursued the assault charges against him.

C.Yes，because the testimony is hearsay，but falls into a recognized exception for character and reputation evidence.

D.No，because the evidence being offered through Wendall's testimony is not relevant to any material issue in the case brought against him.


6
 .In Peterson v.Donato，Peterson sues Donato alleging his negligence in driving caused the personal injuries he sustained in an automobile collision.At trial，Peterson wants to have Dr.Werner testify.Dr.Werner would testify that as he was examining Donato after the accident，Donato said to him，“Doc，I have this terrible pain in my back and upper neck.”

Peterson objects to this testimony.The trial judge should:

A.Overrule the objection because Donato's statement is hearsay，but admissible as an excited utterance.

B.Overrule the objection because Donato's statement is admissible as a statement of a then existing mental，emotional，or physical condition.

C.Sustain the objection because Donato's statement improperly implied the cause of his pain and thus cannot be admitted as a statement made for the purposes of medical diagnosis or treatment.

D.Sustain the objection because Donato's statement is hearsay and not within any exception.


7
 .In Patzer v.Dow Chemical，the plaintiff Paltzer is trying to establish that defendant Dow had negligently produced a dangerous product.In an earlier lawsuit against Dow，there had been expert testimony given concerning Dow's production process.Patzer would like to use the expert testimony that was given in the earlier Dow case in his own case against Dow.Dow objects and Patzer wants to establish that the expert who testified earlier is no longer available to testify.

To establish that the expert witness is unavailable，Patzer must show:

A.The expert witness has died.

B.The expert witness is alive，but no longer residing within the court's jurisdiction.

C.The plaintiff has made all reasonable and diligent efforts to obtain the presence of the expert witness.

D.The expert witness has left the country.


8
 .In Pilsen v.Donnelly，plaintiff Pilsen，sued defendant Donnelly for negligence.Specifically，Pilsen alleged that while he traveled in his car past Donnelly's home，a dead tree on Donnelly's property fell and crushed him and his car.Defendant Donnelly responds to the claim by alleging that the tree that fell was not on his property，but was actually on the vacant lot next to his property.

At trial，Pilsen calls Wendy Witness to testify that soon after the ambulance took Pilsen away，she saw Donnelly cutting down several trees on the vacant lot adjoining his.

Wendy Witness's testimony is most likely to be

A.Admissible to show that Donnelly owned the lot.

B.Admissible to show that Donnelly was negligent in failing to take due care of the trees.

C.Inadmissible because evidence of subsequent remedial measures are encouraged as a matter of public policy; here，to improve public safety.

D.Inadmissible because the evidence will not prove conclusively that Donnelly owned the lot.


9
 .In U.S.v.Davis，the Government charged Davis with armed robbery of a federally insured bank.At trial，the Government offers evidence tending to show that Davis committed two other armed robberies in the year before this current offense was charged.Further，the evidence offered tended to show that Davis committed all three of the armed robberies to support his drug habit.

Defense attorney for Davis objects to admitting this offered evidence.The trial judge should:

A.Exclude the evidence，unless Davis was convicted of the other armed robberies.

B.Exclude the evidence if Davis has not testified at the trial.

C.Admit the evidence，unless the court finds that the probative value of the evidence is substantially outweighed by its prejudicial effect.

D.Admit the evidence if the Government can establish by clear and convincing evidence that Davis committed the other armed robberies.


10
 .In U.S.v.Rollin，Rollin is being charged with robbery of a federal post office.At the trial，the Government asks the court to take judicial notice of the fact that at Metro City's latitude，the sun remains in the sky at 5:30 pm EST on June 21，2004，the date of the robbery.The trial judge takes judicial notice of this fact.

Therefore，the effect of the judicial notice of the fact is that:

A.The burden of persuasion has now shifted to the defendant Rollin to prove otherwise as to the fact judicially noticed.

B.The Government's burden of production of evidence for the fact that judicially noticed is now satisfied.

C.The fact judicially noticed is established beyond a reasonable doubt.

D.The fact judicially noticed is conclusively established.


11
 .In Patterson v.DeVoe，the plaintiff brings an action alleging breach of contract.The very existence of the contract and the contract's terms are disputed.Patterson's attorney calls him to testify.Patterson's attorney asks questions in an effort to have him testify that at the Third Watch Restaurant on a specific date，Patterson and DeVoe met and reached an agreement and reduced that agreement to writing.

Patterson intends to testify:“The writing we created was later shredded as part of a routine business practice.The writing provided that DeVoe would purchase from Patterson 250 pounds of antique brick for a price of $ 2,000.”

The testimony in the quotation marks above will be admitted if:

A.The jury finds that the writing is unavailable.

B.The judge finds that the writing is unavailable.

C.The jury finds that Patterson is accurately conveying the contents of the writing.

D.The jury finds that Patterson is inaccurately conveying the contents of the writing.


12
 .In Parsons v.Lotus Room Restaurant，Parsons alleges that he became ill after eating Chinese food at the Lotus Room Restaurant.He became very ill later that evening and attributes his illness to food poisoning.After being out of work for several weeks and still feeling unable to work at a competent level，he sued the Lotus Room Restaurant for damages.

At trial，Parsons wishes to offer the fact that in the month before his dinner at the restaurant，eight other people，all in separate parties，had become ill after eating at the Lotus Room Restaurant for dinner.

If the defendant objects to this evidence，the trial judge should:

A.Exclude the evidence because it is hearsay and it is irrelevant.

B.Exclude the evidence，unless additional evidence is offered to show a much greater similarity between the other events and Parson's dinner.

C.Admit the evidence because it is relevant to show how Parsons became ill.

D.Admit the evidence because everyone else became ill after eating the dinner，just as Parsons did.


13
 .In Pollack v.Dawson，the plaintiff alleges a negligence action arising from a car accident against the defendant.At trial Pollock calls an eyewitness，Edwin，to testify about his observations the morning of the accident at 8:00 a.m.Edwin testified that he ate breakfast at the International House of Pancakes and as he was leaving，he almost immediately observed the accident.

On cross-examination，Edwin is asked:“Isn't it true that on the morning in question you were eating at the Old Timer Pancake House and not at the International House of Pancakes?”

Pollack's attorney objects to this question.The trial judge should:

A.Disallow the question because it raises issues collateral to the issues in the case.

B.Disallow the question because it is confusing and unfairly prejudicial.

C.Allow the question because it is permissible impeachment by a prior inconsistent statement.

D.Allow the question because it contracts Edwin's testimony.


14
 .In U.S.v.Dettmer，the Government has charged the defendant with murder.The judge determines that a hearsay statement the Government wants to put into evidence against the defendant meets all the foundational requirements of the residual hearsay exception.

As a result，the statement is:

A.Admissible.

B.Admissible but only if the statement was made under oath.

C.Admissible but only if the Government establishes that the declarant is unavailable as a witness.

D.Inadmissible if the defendant has had no opportunity to cross-examine the declarant and the statement was made in response to a police officer's custodial questioning.


15
 .In U.S.v.Dalton，the Government charges defendant with attempted murder.Dalton takes the witness stand at his trial as part of his defense.

On cross-examination，the Government asks Dalton，“Isn't it true that you were convicted of tax fraud two years ago?”

The Government's question is:

A.Permitted to show that Dalton is inclined to lie.

B.Permitted to show that Dalton is inclined to steal.

C.Not permitted because tax fraud has insufficient similarity to the crime of attempted murder，the crime Dalton is charged with.

D.Not permitted because the probative value of the evidence is outweighed by the danger of unfair prejudice.


16
 .Donald was on trial for a criminal offense.The prosecutor had a tape recording of Donald's voice and called Wanda to the stand to authenticate the voice as Donald's.The only other time Wanda had heard Donald's voice was after Donald's arrest.

Assuming a proper foundation has been laid，may Wanda properly authenticate Donald's voice?

A.Yes，if Wanda is now familiar with Donald's voice.

B.Yes，but only if Wanda is an expert on voices.

C.No，because Wanda's testimony would be inadmissible hearsay.

D.No，because Wanda heard Donald's voice after Donald was arrested.


17
 .J，a former federal court judge，was prosecuted for bribery after allegedly accepting $ 100,000 to rule favorably on behalf of a corporate defendant in an anti-trust case.According to the prosecution，Judge J was approached by defendant's agent who offered him the bribe if he would dismiss the action.The judge agreed and accepted the $ 100,000，which he then deposited in a secret Swiss bank account.Thereafter，Judge J granted defendant's motion for a summary judgment even though there was a genuine issue of material fact necessitating trial.

At J's criminal trial，the prosecution calls B，a bailiff at the federal courthouse where the judge formerly presided，to testify.B proposes to testify that“it is common knowledge at the Courthouse that J was the best judge that money could buy.”B's proffered testimony is

A.Admissible，because he had firsthand knowledge of J's reputation.

B.Admissible，because it is expert opinion evidence.

C.Inadmissible，because it is not the proper way to prove J's character.

D.Inadmissible，because the prosecution may not initially introduce evidence of defendant's character.


18
 .Bobo Blanda sued the Oakland Raiders football team for breach of contract.Blanda was a star player for the Raiders before suffering a serious hip injury.Although Blanda attempted to continue playing for the Raiders，he failed a physical examination and was cut from the team roster.After failing his physical，the team discontinued making contract payments to Bobo as per the terms of his employment contract.In his lawsuit，Bobo claimed that he was physically fit to continue playing but that he was cut from the team because they wanted to stop making contract payments.

At trial，the Raiders called its team physician，Dr.Jobe，an orthopedist，to testify that Bobo's hip injury was，in fact，career-threatening and，in his opinion，sufficiently serious to warrant failing his physical.Dr.Jobe stated during his testimony that his diagnosis was based，in part，upon an examination of Bobo's X-rays and review of a Magnetic Resonance Imaging(MRI) test conducted by Dr.Kerlan.Neither the X-rays nor the MRI test results have been admitted into evidence.In all likelihood，Dr.Jobe's testimony should be

A.Admissible，provided that Dr.Kerlan testifies as to the validity of the MRI test results.

B.Admissible，provided Dr.Jobe based his opinion on data reasonably relied upon by other orthopedic physicians in the field.

C.Inadmissible，because neither the X-rays nor the MRI test results had been admitted into evidence at the time he formulated his opinion.

D.Inadmissible，unless Dr.Jobe's opinion was based in part upon his own firsthand observation of Bobo's physical condition.


19
 .In an action for malpractice，Black sued Dr.White，claiming that the latter failed to properly diagnose his emphysema condition.Black contends that he went to Dr.White for a medical examination after experiencing chest pains and shortness of breath.However，Dr.White found no evidence of the disease and advised him that he was probably suffering from indigestion.Thereafter，Black was examined by Dr.Green，who discovered that Black in fact was suffering from a chronic case of emphysema.

At trial，Black calls Dr.Green as his first witness.Dr.Green proposes to testify that the X-rays of Black's lungs showed that his respiratory organs were marked by distention，which was characteristic of emphysema.Upon objection by Dr.White's attorney，Dr.Green's testimony should be

A.Admitted，because a doctor is properly qualified as an expert in medical matters.

B.Admitted，because Dr.Green followed accepted medical practice in arriving at his opinion.

C.Excluded，because his opinion is based upon facts not in evidence.

D.Excluded，because the X-rays are the best evidence to show the distension of Black's lungs.


20
 .The city of Elizabeth entered into a small cost construction contract with Sewell Construction Comp.whereby the latter obligated themselves to perform certain minor sewer repair work.Two months after completion of the work，Sewell sued the city for its failure to pay under the terms of the contract.

At trial，Andrews，Sewell's construction supervisor，who personally oversaw all the repair work，was called to testify.He sought to testify about the amount of sewer pipe used，the number of hours required to complete the job，and the number of workers employed by Sewell during the construction repair work.Defendant's attorney objected on the grounds that Sewell routinely recorded such factual information in their log books，which were in Sewell's possession.As a consequence，Andrews's testimony should be ruled

A.Admissible，since it is based on first-hand knowledge.

B.Admissible，as a report produced in the course of regularly conducted business activities.

C.Inadmissible，because such testimony would be violative of the Best Evidence Rule.

D.Inadmissible，unless evidence is introduced to show that the original log records are not available for examination.


21
 .Which of the following is a true statement of the general rule with respect to character evidence in a criminal case?

A.Neither the prosecution nor the defense may initiate(be the first party to introduce) evidence of the defendant's character to prove the likelihood of his committing the crime in question.

B.Both the prosecution and the defense may initiate(be the first party to introduce) evidence of the defendant's character to prove the likelihood of his committing the crime in question.

C.The prosecution may initiate(be the first party to introduce) evidence of the defendant's character to prove the likelihood of his committing the crime in question，but the defense may not.

D.The defense may initiate(be the first party to introduce) evidence of the defendant's character to prove the likelihood of his committing the crime in question，but the prosecution may not.


22
 .Assuming an objection is raised in each scenario，and absent a prior admission by the witness，which one of the following questions would most likely be considered proper and thus permitted during the direct examination of a cooperative witness?

A.“Have you stopped abusing your children yet，Mr.Johnson?”

B.“What do your neighbors think of your son-in-law，Ms.Stevens?”

C.“Did you see the intruder，Mr.Alcott?”

D.“Ms.Fayette，why was the other driver behaving so illogically?


23
 .Sam and his common-law wife Deli are lying in bed one night.Sam whispers to her，“I finally got some revenge today on our neighbor Phil.I burned down his crops.His fields are a mess.”Later，when Phil sues Sam in civil court and seeks to compel Deli to testify as to what Sam told her，which of the following is NOT true(assuming the court finds that the testimony is regarding communication made in reliance on the intimacy of a valid marriage relationship) ?

A.Deli can unilaterally choose not to testify to what Sam told her even if Sam wants her to testify.

B.If Deli wishes to testify to what Sam told her but Sam does not want her to do so，Sam cannot compel her not to testify regarding the conversation.

C.If Deli has subsequently divorced Sam，Sam can compel her not to testify regarding the conversation.

D.If Phil overheard their conversation，but both Sam and Deli thought it was confidential，Phil may not compel Deli to testify about Sam's comments.


24
 .Who，among the following，would not be permitted to verify writing as the handwriting of Darrin，a criminal defendant charged with forgery?

A.An expert witness who examined it and compared it with a genuine specimen of Darrin's handwriting.

B.The jury，when offered a comparison known to be Darrin's，obtained after Darrin's arrest.

C.A police officer who had a copy of Darrin's true handwriting.

D.A secretary who had worked for Darrin for five years.


25
 .A large man with red hair robbed Downey's liquor store.Thereafter，Boozer was arrested and charged with the armed robbery.At Boozer's trial，several eyewitnesses testified they had seen a large red-haired man pull out a gun and rob Mr.Downey，the proprietor.Boozer appeared at trial with a shaven head.The prosecution calls jailor to testify that Boozer had red hair when he was first brought to jail.The defendant's counsel objects.The trial judge should rule jailor's testimony

A.Admissible，as prior identification.

B.Admissible，for the limited purpose of clarifying the discrepancy in the witnesses' testimony.

C.Inadmissible，as hearsay not within any exception.

D.Inadmissible，because it is opinion.


26
 .In a false imprisonment action by Nixon against Wilkes，Nixon calls Cooper to testify that the incident occurred on Friday，January 13th.Cooper was not questioned about an affidavit he made for trial in which he stated that the incident occurred on January 14th.After Cooper left the witness stand，but before he was excused，Wilkes's attorney offers into evidence the affidavit.

Assuming that the affidavit is properly authenticated，the trial judge should rule it

A.Admissible，as substantive evidence.

B.Admissible，for impeachment of Cooper only.

C.Inadmissible，because Wilkes's attorney failed to question Cooper about the affidavit.

D.Inadmissible，as hearsay not within any recognized exception.


27
 .Polly sustained injuries to her back and legs，when she slipped on a loose piece of carpeting in a hallway connecting Richly's Department Store and Poorley's Cafeteria.

Polly brought suit against Dennis Richly，who owned the entire building.Richly claimed that since he leased the cafeteria to Poorley，he no longer retained any control over the connecting hallway.

Wanda，who often played tennis with Polly，testified that five days prior to the accident，Polly told her，“I can't complete the tennis match because of pains in my back and legs.”

The trial judge should rule this testimony

A.inadmissible，as hearsay.

B.inadmissible，as opinion testimony.

C.admissible，as a proper lay opinion.

D.admissible，as a statement of bodily condition.


28
 .In a suit by Investor against Speculator a relevant fact is the price of gold as quoted on the New York Board of Exchange on Tuesday，December 3，1934.Investor calls Librarian to authenticate the microfilm copy of the December 3，1934 issue of the New York Times newspaper.This copy，kept in the archives of the New York Public Library，is the only record of that particular issue of the New York Times.

The microfilm is

A.admissible，to prove the price of gold on that day.

B.admissible，as an ancient document.

C.admissible，as past recollection recorded.

D.inadmissible，as not the best evidence.


29
 .Minor-plaintiff，Charles Carlton，suffered permanent head injuries as a result of being hit by a car driven by defendant-Jones.Charles' father commences this action as a parent in his own right and on behalf of his son.

At trial，plaintiff's attorney called the only witness to the accident，Buddy Brown，aged 7，Charles' playmate who was 4 years of age at the time of the accident.The court should rule that Buddy Brown would be

A.competent to testify，since he had personal knowledge of the accident.

B.competent to testify，since a 7 year-old is presumed to be chronologically mature.

C.incompetent，if he lacked the capacity to perceive and relate the accident at the time of its occurrence.

D.incompetent，since all children under the age of 10 are deemed incompetent to testify.


30
 .Hedgewood，newly elected mayor of East Hollywood，was charged with tax fraud.The Assistant District Attorney，who was prosecuting the case，served a trial subpoena directing Goodman，Hedgewood's attorney，to produce private bank records that Hedgewood delivered to Goodman.Goodman refused the Government's request.The Government's attorney in a show cause hearing then sought to compel compliance with the subpoena.The court should

A.Compel production，because it would not violate the attorney-client privilege.

B.Compel production，because there is no element of confidentiality.

C.Not compel production，because it would violate Hedgewood's privilege against self-incrimination.

D.Not compel production，because it would violate the attorney-client privilege.


Part Eight　Criminal Law/Criminal Procedure

刑法与刑事诉讼法导读

一、美国刑法的渊源

美国联邦和州法律体系都有自己的由制定法和普通法组成的刑事法律制度。每一个司法管辖区除了有自己的立法机关制定的刑法外，还有若干层次政府制定的刑事规范。美国五十个州和联邦政府均有各自的刑法典，每一部与其他五十部皆不相同。但是，三分之二的刑法典都以美国法学会的《示范刑法典》为蓝本。美国法学会1962年完成的《示范刑法典》在这期间发挥了重要作用，可以说，绝大多数州刑法的制定都受到了《示范刑法典》的影响。

该法典内容上包括总则、具体犯罪的规定、处罚和矫正、矫正组织四编。该法典的创新之处体现在:总则全面而概括、结构层次分明、犯罪界定充分，语言上使用较多的限定术语，并建立了法典条款的解释体系;除此之外，该法典创新了某些具体规则，如犯罪要件、不完整犯罪和同谋犯、正当事由、免责事由等。

既然联邦和州法律体系都有自己的刑法典，如何区分联邦罪行和州罪行呢?这一问题没有明确的答案。实际上，某个行为违反了联邦刑法有可能也违反了州刑法，因此，两重司法机关甚至都可能起诉，因为在“双重主权”(dual sovereignty)原则下，不得使被告人身处“双重危境”(根据这一规定，一个人不应因同一罪行受到两次审判)不适用于由不同的独立主权机构进行的不同的起诉。

从理论上讲，国会的权力被限制在《美国宪法》第1条列举的范围内，即伪造货币、非法入境、叛国、违宪和违反联邦法律规定的罪行，这属于联邦政府的主要管辖范围。但是，国会利用宪法中的商业条款(Commerce Clause)及其他有弹性的条款延伸权力，通过了涉及贩毒、枪支、绑架、盗车、欺诈、敲诈勒索、高利贷、贿赂或妨碍司法、支持非法经济活动等罪行的联邦刑法，联邦通过立法和司法解释扩大了联邦刑事管辖的范围。

如何解读成文法?司法实践中，美国法院逐步创设了解读成文法的规则，如:假设制定法措辞有多重含义，则采用与制定法“主题”最相关的含义予以解释;联系上下文解释某一术语，使制定法成为一个整体加以研究;除非是技术或艺术术语，其“一般”或“大众”含义被认为是制定法所采用的意义;成文法还要结合其他法律进行解释。由此，法院遇到同类法律问题需要对成文法解释时，避免了司法解释的不确定性和随意性，保证了法律适用的一致和稳定性。

二、犯罪构成

刑法典设立了构成刑法的诸项禁律:对个人的犯罪(如谋杀和强奸) ;对财产的犯罪(如偷窃和纵火) ;对公共秩序的犯罪(如危害治安的行为和暴乱) ;对家庭的犯罪(如重婚和乱伦) ;和对公共行政的犯罪(如行贿和作伪证)。美国刑法犯罪构成双层模式包括两个层次，第一层次，即犯罪本体要件，包括:(1)犯罪行为，(2)犯罪心态。第二层次，即责任充足条件，包括诸种合法抗辩的排除，如正当防卫、诉讼时效过期等。

根据《示范刑法典》，应受处罚行为的犯罪“心理状态”(mens rea，拉丁文原意为“犯罪意图”)由故意、知晓、鲁莽或不作为的表现来证实。所有这些在《示范刑法典》中都有精确的定义。除了轻罪和某些违反管制条例的罪行外，该法典要求对一项罪行的每个构成因素(行为、伴随情况和结果)都必须有一个明确的罪行表现。

三、罪名分类及分类的意义

在犯罪分类方面，美国联邦刑法典和各州刑法典一般将罪行分为重罪和轻罪两大类。重罪是指判处死刑，或1年以上监禁的犯罪，具体包括以下七种:谋杀、强奸、抢劫、严重行凶、侵入住宅、偷窃、偷窃汽车。轻罪是指被判处罚金或1年以下监禁的犯罪，而且监禁通常是在看守所服刑，不在监狱服刑。轻罪包括:少量金额或价值的偷窃，情节不严重的行凶(轻伤害)，非法使用车辆，在公共场所做出下流猥亵动作，开空头支票，某些非法持有行为，非法侵入某个被关闭的区域等。某些州的刑法典除把犯罪分为重罪、轻罪外，还附加了微罪、违警罪或违反交通规则行为。

美国刑法很重要的一个特色，就是它不仅根据罪行的不同严重程度分重罪、轻罪、微罪、违警罪这样的“等”，而且还进一步把重罪和轻罪分为不同的“级”，如1级重罪，2级重罪、3级重罪，1级轻罪、2级轻罪等，以使法官在判刑时更易掌握标准，使“罪刑相适应”这一原则在量刑中得到更精确的适用。

从实体刑法上看，有不少犯罪的构成要件涉及犯罪分类，如普通法中的夜盗(burglary)定义为“夜晚破门入户企图犯重罪”，因此破门而入企图犯轻罪则不构成夜盗罪。又例如，在实施或者着手实施重罪过程中造成受害者死亡构成谋杀罪，在实施轻罪过程中发生受害者的死亡就不构成谋杀罪。

罪名分类的意义也体现在程序法中，尤其在法院管辖问题上。例如，附属于地方法院的某些基层法院(例如治安法院、警察法院、夜法庭等)的管辖范围仅限于轻罪。又例如，根据普通法，在具有合理的理由认为某人犯了重罪的情况下准许实行无逮捕令逮捕，而对轻罪犯实行无逮捕令逮捕，必须在实施轻罪的正在进行时情况下才许可。在有些司法管辖区，对重罪的控告必须经过大陪审团，对轻罪则无须通过大陪审团。审理重罪时，被告人一般应当到庭，才可以作出判决，对轻罪犯则许可缺席审判。

在美国，联邦和州监狱(prison或penitentiary)关押被判监禁刑一年和一年以上的重罪犯。地方看守所(jail)关押两种人犯，一种是被判刑一年以下的轻罪犯，另一种是等待审判的未决犯。这两类监所，在警戒等级和某些具体管理制度上都有差别。

四、刑罚

美国刑罚包括死刑、监禁、缓刑、监禁和缓刑混合刑、赔偿损失、公众服务和罚金。关于死刑的执行方法有:绞刑、电椅、毒气室、注射等方法。美国各州目前所适用的监禁刑大体上可分为不确定刑期、确定刑期和强制刑期三种。刑期幅度跨越很大，给予法官以宽泛的自由裁量的余地。美国刑罚采取数罪并罚相加原则，所以常常出现判处一二百年徒刑的现象，实际上这种情况常因适用假释而提前释放。

五、刑事诉讼渊源

在美国法律术语中，刑事诉讼程序指的是宪法、法规和行政管理规则对政府工作人员针对个人调查、地点和物品的搜查、抓捕和审问的限制。美国联邦政府和各州都有自己的刑事诉讼法规。联邦刑事诉讼法规(Federal Rules of Criminal Procedure)由司法咨询委员会起草，并由最高法院颁布，但须由国会修订。州刑事诉讼法规通常由州议会制定。《美国宪法》也是刑事诉讼法的重要渊源。前8条修正案中明示的23项权利中，有12项涉及刑事诉讼程序。

美国刑事程序法的基础是《美国宪法》，包括构成《权利法案》的前10条修正案。宪法保障所有生活在美国的人的基本权利、自由和自由选择。就美国刑法而言，上述权利和自由中，最主要的是无罪推定(presumption of innocence)原则，被告人不必证明自己的清白，但政府证明被告人有罪必须符合排除合理怀疑(proof beyond reasonable doubt)原则。

六、非法证据排除规则

非法证据排除规则，又称为“合法性规则”，是指收集证据必须依法进行，违法所得的证据不得作为定案的依据。非法证据排除规则中，最著名的是在1920年美国的西尔弗索恩诉美国一案中确立的“毒树之果”原则，在此案中，联邦特工人员以不合法的手段扣留了一些书籍和记录，但是被告人获得了法院批准归还书籍和记录的命令。特工人员遵守了法院的命令，但在归还书籍和记录之前，将这些物品进行了拍照。在审判中，控方根据这些照片要求法院签发传票。最高法院认为以非法搜查获得的信息为依据而签发的传票是无效的。正如控方不能在法庭上使用违宪搜查获取的直接证据一样，对于以此搜查为基础而获得的间接证据亦不能使用。排除规则适用于违宪搜查所污染的证据，并且延伸至通过以非法搜查得来的信息为基础所获得的其他证据。西尔弗索恩案要求排除非法证据所衍生的第二手证据，这就是被人们所称之为的“毒树之果”原则。可见，“毒树之果”是指在违法取证的过程中发现的另一种证据，前一种证据因违法取得而称之为“毒树”，后一种证据则被称之为“毒树之果”。

七、《美国宪法》第四条修正案

美国为了确保刑事被告人各种人身保护，对于政府行使权力的权限予以重重限制与束缚。《美国宪法》有两个很重要的理念来维护个人权益，源自宪法第四条修正案，一为“正当法程序”(Due Process) ;另一为“隐私权”(Right of Privacy)。“正当法律程序”使美国警察、检察官及法院的行为皆能依法行事，而非全凭个人之喜恶为断。

在侦查犯罪的过程中，警察的权力受到极严格的限制，任何人的隐私权皆受法律保护。隐私权的规定，给予美国公民实质的权利保障，免于遭受不合理的人身、房屋、文件及其他财产的搜索或扣押、不合理的利用电子装置窃听他人的谈话与电话，以及被迫做不利于己之证词等不法行为之干扰，此原则于联邦及各州宪法中均有明文规定。

警察及其他执法人员在获得法官的明示授权后，才可进行合法的搜索、扣押或窃听他人间的谈话与电话;而法官此种授权，必须基于案件已发现的相当的合理证据。《美国宪法》第四条修正案，并不是要禁止政府人员的全部搜查和扣押，最主要是要禁止联邦政府公务人员从事不论直接或间接的不合理的搜查及扣押。第四条修正案因第十四条修正案之规定也适用于州级政府公务员。

八、自证其罪

自证其罪(self-incrimination)是指在刑事案件中当事人作出不利于自己或有可能使自己受到刑事起诉的行为。《美国宪法》第五条修正案保护证人免于被迫提供自证其罪的证词。如果当事人提出“以第五条修正案作为辩护理由”(Plead the Fifth)，那么他就是在避免出现自证其罪的现象。历史上，有很多人利用这个合理辩护使得自己免于刑讯逼供。

在米兰达诉亚利桑那州一案(Miranda v.Arizona)中，美国最高法院裁定依照第五条修正案关于禁止自证其罪的内容，要求执法部门在审讯嫌疑人之前提醒他们拥有保持沉默的权利，而且有权请律师为其辩护。(著名的米兰达告诫)大法官Robert H.Jackson后来指出“任何律师都应该告诉嫌疑人在情况不明的时候，在任何情况下都不要擅自向警察提供证词。”

《美国宪法》第六条修正案保证了被告人请律师的权利。如果被告人贫穷，法官可在首次出庭时为其指派一名辩护律师。美国最高法院在“吉迪恩诉温赖特”［Gideon v.Wainwright (1963)］一案的判决中坚持，政府必须为贫困的重罪被告人指派辩护律师。后来的判例将该权利扩展至所有可能被判处监禁的被告。

九、开庭前的刑事程序

如果在案件初次审理时被告人不服罪，法官必须就是否释放被告人、被告人是否缴纳保释金及保释金额度做出裁定。除非被告人存在逃跑的风险，法院历来认为应当释放被告人。法官通常为那些因严重罪行而被捕的人规定高额保释金，这是因为他们担心公共安全，担心被告人一旦获释会犯下更多罪行。当法院认为被告人存在严重危及社会的可能，并认为无论附加什么样的保释条件，都无法确保社会安全，联邦法律允许在某些条件下实施不准保释的审前拘留。

公诉人在是否对被捕者提出指控、提出什么指控和多少项指控上拥有宽泛的自由裁量权。《美国宪法》第六条修正案规定，除非大陪审团提出起诉，否则不应提出刑事起诉。但最高法院认为，这是《权利法案》中很少几项对各州没有约束力的权利之一。因此，各州可以自行规定是否启动大陪审团做出正式起诉决定。

十、庭审

被告人有权接受公开审判。因此，美国法庭向包括记者在内的公众开放。但联邦法庭不准使用摄影和摄像器材。根据《美国宪法》第六条修正案，刑事被告人有获得迅速审理的宪法权利。《宪法》规定在起诉和审理之间不得有不适当的延迟。但是，最高法院从未明确规定过一个明确时限，时限因案件不同而异。每个州都有一部迅速审理法，确定了公诉方和法院审理被告的时限。

《美国宪法》第六条修正案还保证刑事被告人有权得到有陪审团参加的审理。但是，与大多数权利一样，这一权利是可以放弃的。被告人可以选择只有法官的庭审，或表示认罪。通常，被告人更有可能被陪审团宣告无罪。尽管宪法没有规定，但在联邦以及几乎各州的法院中，陪审团都必须达成一致裁决。无法达成一致的陪审团被称为“悬而难决的陪审团”(hung jury)。在这种情况下，审判将被宣布为失审(mistrial)，而公诉方必须决定是否再次审理被告。审理被告人多少次并无限制，但审理三次以上的案例寥寥无几。

十一、认罪和认罪协商

在传讯时，法官宣读正式指控，并就每一项指控进行询问，要求被告人表示服罪、不服罪或因精神异常而不服罪。大多数州还允许被告人提出“不抗辩”(no contest)，即拉丁文的“nolo contendere”，其字面意思为“我将不再对此抗争”。但从实际效果看，这相当于表示服罪。

“认罪协商”(plea bargaining)是指检察官和辩护律师在法院开庭审判之前，对被告人的定罪和量刑问题进行协商和讨价还价，检察官通过减少指控罪名或者向法官提出减轻量刑的建议来换取被告人作有罪答辩的一种活动。更准确地讲它是指一种认罪“折扣”的制度。

十二、其他权利

所有司法管辖区都赋予被告人至少一次上诉的权利，许多州有两级上诉法院并实行两级上诉。由于不得使被告人陷入“双重危境”(double jeopardy)，公诉方不可对无罪判决提出上诉。因此，即使这一判决是一个极大错误，无罪宣判也不可动摇。

美国各州都有自己的假释委员会，其成员由州长任命，该机构在罪犯获释出狱后对其进行监管。犯人可以在服完一定比例的刑期后获得假释的资格。假释委员会通常依据犯人在监狱内的改正情况，犯罪事实和犯人的前科作出假释决定。

最后，各州州长有权对本州犯人的刑期实行赦免或减刑。美国总统对联邦罪犯有类似的权力。通常，由按法律规定任命的赦免委员会详细审查申请、进行调查，并向总统提出积极的建议。

Chapter 1　Introduction

Recent developments in international criminal law have brought about a new interest in this subject.International criminal tribunals and international extradition requests have made it more important for lawyers to be familiar with the basic terms of criminal law.

In the United States，federal statutes define crimes at the federal level and state statutes define crimes at the state level.The role of the courts at both the federal and state levels is generally to apply the statues to the facts of a case.Unlike the criminal law systems of many other countries，however，the judge will not undertake an independent investigation or inquiry of the facts.The judge will instead look to see whether the prosecution has met its burden“to prove guilt beyond a reasonable doubt.”This is a higher and more difficult standard of proof than is found in civil(i.e.，non-criminal) trials which requires plaintiffs“to prove their case by a preponderance of the evidence.”

For most people，familiarity with criminal law comes in fragments—from movies，television，and books.But when we become personally involved in the criminal law system，real-life issues come into focus and the need for information and assistance can arise quickly.This chapter discusses the basics of criminal law:criminal statutes，criminal law players and procedure，and the potential outcome of a criminal case.

Ⅰ.Reading Federal Criminal Statutes

Criminal laws in the United States exist at both the state and federal level.The federal criminal laws are compiled and published in the United States Code.Section 1001 of Title 18 of the United States Code provides that:

Whoever，in any matter within the jurisdiction of any department or agency of the United States knowingly and willfully falsifies，conceals or covers up by any trick，scheme，or device a material fact，or makes any false，fictitious or fraudulent statements or representations，or makes or uses any false writing or document knowing the same to contain any false，fictitious or fraudulent statement or entry，shall be fined under this title or imprisoned not more than five years or both.

That statute is written as a single sentence.It is difficult for anyone to read.If it could be broke down，it would be much easier to understand.Consider this revision of 18U.S.C.§1001:

Whoever，in any matter within the jurisdiction of any department or agency of the United States，

(1) Knowingly and willfully falsifies，conceals or covers up by any trick，scheme，or device a material fact，or

(2) Makes any false，fictitious or fraudulent statements or representations，or

(3) Makes or uses any false writing or document knowing the same to contain any false，fictitious or fraudulent statement or entry，shall be fined under this title or imprisoned not more than five years or both.

In this revised version of the statute，it is easy to see that there are three ways to violate the statute.It also becomes evident that some terms may be redundant.For example，is there really a difference between“conceals”and“covers up”? Or between“false”and“fictitious”? If it were within our power to amend the statue，we might make it clearer by breaking the statute into sections and eliminating the redundant language.

Ⅱ.Criminal Laws and Their Sources

When a society and its government decide that certain conduct is dangerous to citizens，or damaging to the society as a whole，such conduct is labeled as“crime”and is made punishable by sanctions such as fines and imprisonment.Most crimes are identified in statutes that have been enacted by federal，state，and local government legislatures，in response to issues that affect the jurisdiction.For example，a city may determine that it is a crime to be drunk in public，while the federal government decides bank robbery is a federal crime，since most banks are federally insured.

Criminal statutes describe the type of conduct that has been deemed a crime，the mindset or intent required，and in some instances，the proper punishment.For example，the following “Burglary”statutes are from the California Penal Code:

Section 459.Every person who enters any house，room，apartment，tenement，shop，warehouse，store，mill，barn，stable，outhouse or other building，tent，vessel，［etc.］...with intent to commit grand or petit larceny or any felony is guilty of burglary.

Section 461.Burglary is punishable as follows:

(1) Burglary in the first degree:by imprisonment in the state prison for two，four，or six years.

(2) Burglary in the second degree:by imprisonment in the county jail not exceeding one year or in the state prison.

People who are found to have violated a criminal law—whether through their own admission by a“guilty”plea，or as a result of a jury trial—can be punished through imposition of fines，imprisonment，probation，and community service，among other penalties.

Ⅲ.The Criminal Law System:Players and Procedure

The criminal law“system”encompasses the entire criminal process itself—from investigation and arrest，to conviction and sentencing—and the people who play a role in that process:the accused，police officers，prosecuting attorneys，bail bondsmen，criminal defense attorneys， judges，witnesses，probation officers，and corrections officers.

At all stages of the criminal process，a person suspected of or charged with a crime is entitled to certain fundamental rights that derive from the U.S.Constitution and key court decisions.These include the right to an attorney and the right to a speedy jury trial.These constitutional rights provide a balance between the government's interest in ensuring that criminal behavior is identified and punished，and the fundamental need to preserve and promote the individual freedoms that characterize a democratic society.

Ⅳ.The Outcome:How Might a Criminal Case End

The outcome of any criminal case depends upon the crime charged，the strength of the evidence，the legal validity of law enforcement and courtroom procedure，and the goals and strategy of the government and defense.When all is said and done，there may be no legal consequence for a person charged with a crime，because the charges are dismissed，or a full-fledged jury trial might result in a criminal conviction.

Some potential outcomes of a criminal case are:

A criminal investigation ends with no arrest.

An arrest occurs，but the case is dismissed because the police illegally seized the only evidence of crime.

A person is arrested and charged with a crime，then enters into a plea bargain with the government，agreeing to plead“guilty”in exchange for some form of leniency，such as a lighter sentence.

A person is brought to trial and found“not guilty，”or acquitted，by a jury.

A person is convicted by a jury and sentenced to a long prison term.

Chapter 2　What Makes a Case a Criminal Case

There are two fundamentally different types of court cases—criminal and civil.A criminal case arises when the government seeks to punish an individual for an act that has been classified as a crime by Congress or a state legislature.A civil case，on the other hand，usually has to do with a dispute over the rights and duties that individuals and organizations legally owe to each other.Among the important differences between criminal and civil cases are these:

In a criminal case a prosecutor，not the crime victim，initiates and controls the case.The prosecutor may file criminal charges even if the victim doesn't approve，or refuse to file criminal charges despite the victim's desire that criminal charges be filed.This method of beginning the case contrasts with civil cases where the injured party is the one who starts the ball rolling—although if you view the prosecutor as a stand-in for the community injured by a crime，then there's not much difference.

A person convicted of a crime may pay a fine or be incarcerated or both.People who are held responsible in civil cases may have to pay money damages or give up property，but do not go to jail or prison.(We don't have“debtors' prisons”for those who can't pay a civil judgment.)

In criminal cases，government-paid lawyers represent defendants who want but can't afford an attorney.Parties in civil cases，on the other hand，usually have to represent themselves or pay for their own lawyers.(Juvenile court cases and cases involving civil contempt of court where jail is a possibility are exceptions to this general rule.)

In criminal cases，the prosecutor has to prove a defendant's guilt“beyond a reasonable doubt.”In a civil case，the plaintiff has to show only by a“preponderance of the evidence”(more than 50%) that the defendant is liable for damages.

Defendants in criminal cases are almost always entitled to a jury trial.A party to a civil action is entitled to a jury trial in some types of cases，but not in others.

Defendants in civil cases may be jailed for contempt，as happened to Susan McDougal in the Whitewater case.

Sometimes the same conduct may violate both criminal and civil laws.A defendant whose actions violate both criminal and civil rules may be criminally prosecuted by the state and civilly sued by a victim for monetary damages.For instance，in 1995 O.J.Simpson was prosecuted for murder and found not guilty.In an entirely separate case，Simpson was also sued civilly for “wrongful death”by the victims' families.At the close of the civil case，in 1997，Simpson was found“liable”for(the civil equivalent to guilty meaning“responsible”for) the victims' deaths and ordered to pay millions of dollars in damages.

Chapter 3　How to Interpret Criminal Statutes

Knowing how to read the law will help you determine whether it's been broken.

All criminal statutes define crimes in terms of required acts and a required state of mind，usually described as the actor's“intent.”These requirements are known as the“elements”of the offense.A prosecutor must convince a judge or jury that the person charged with the crime(the defendant) did the acts and had the intent described in the law.For example，commercial burglary is commonly defined as entering a structure(such as a store) belonging to another person，with the intent to commit petty or grand theft(that is，to steal) or any felony.To convict a person of this offense，the prosecutor would have to prove three elements:

(1) The defendant entered the structure.

(2) The structure belonged to another person.

(3) At the time the defendant entered the structure，he intended to commit petty or grand theft or any felony.

Example:Steve was stopped by a security guard as he left a department store.His oversized backpack contained three pairs of expensive running shoes and nothing else.After interviewing the guard，who described seeing Steve take the shoes and leave without paying for them，the prosecuting attorney decided to charge Steve with burglary.

At the trial，the prosecutor was able to prove the following three elements:

(1) Steve entered a structure listed in the burglary statute.(The state statute included the term“store”).

(2) The structure belonged to another person.It was easy to show that Steve did not own the store.

(3) Steve entered with the intent to commit theft.The prosecutor convinced the jury that Steve's use of an oversized，empty backpack was evidence that，at the time he entered the store，he was planning to stash stolen goods.The jury didn't buy Steve's claim that he only decided to steal the shoes(and therefore formed the intent to steal) after he had entered the store.

Chapter 4　How Defendants' Mental States AffectTheirResponsibilityforaCrime

What a defendant intended to do can affect whether a crime has occurred.

What makes a crime a crime? In most cases，an act is a crime because the person committing it intended to do something that the state legislature or Congress has determined is wrong.This mental state is generally referred to as mens rea，Latin for“guilty mind.”

The mens rea concept is based on a belief that people should be punished only when they have acted in a way that makes them morally blameworthy.In the legal system's eyes，people who intentionally engage in the behavior prohibited by a law are morally blameworthy.

Ⅰ.Careless Behavior

“Ordinary”carelessness is not a crime.For example，careless(“negligent”) drivers are not usually criminally prosecuted if they cause an accident，though they may have to pay civil damages to those harmed by their negligence.

However，more-than-ordinary carelessness(“recklessness”or“criminal negligence”) can amount to mens rea.In general，carelessness can be a crime when a person“recklessly disregards a substantial and unjustifiable risk.”It's up to judges and juries to evaluate a person's conduct according to community standards and decide whether the carelessness is serious enough to demonstrate mens rea.

Ⅱ.Unintentional vs.Intentional Conduct

People who unintentionally engage in illegal conduct may be morally innocent; this is known as making a“mistake of fact.”Someone who breaks the law because he or she honestly misperceives reality lacks mens rea and should not be charged with or convicted of a crime.For example，if Paul Smith hits Jonas Sack because he reasonably but mistakenly thought Sack was about to hit him，Smith would not have mens rea.

While a“mistake of fact”can negate mens rea，a“mistake of law”usually can not.Even when people don't realize what they are doing is illegal，if they intentionally commit the act，they are almost always guilty.For example，if Jo sells cocaine believing that it is sugar，Jo has made a mistake of fact and lacks mens rea.However，if Jo sells cocaine in the honest but mistaken belief that it is legal to do so，Jo will have mens rea since she intentionally committed the act.Perhaps the best explanation for the difference is that if a“mistake of law”allowed people to escape punishment，the legal system would encourage people to remain ignorant of legal rules.

Ⅲ.Crimes Requiring“Knowing”Engagement in Criminal Conduct

Some laws punish only violators who“knowingly”engage in illegal conduct.What a person has to“know”to be guilty of a crime depends on the behavior that a law makes illegal.For example:

A drug law makes it illegal for a person to“knowingly”import an illegal drug into the United States.To convict a defendant of this crime，the prosecution would have to prove that a defendant knew that what he brought into the United States was an illegal drug.

Another drug law makes it illegal to furnish drug paraphernalia with“knowledge”that it will be used to cultivate or ingest an illegal drug.To convict a defendant of this crime，the prosecution would have to prove that a defendant who sold or supplied drug paraphernalia knew about the improper purposes to which the paraphernalia would be put.

Ⅳ.Crimes Requiring“Malicious”or“Willful”Behavior

In everyday usage people often use the term“malicious”to mean“spiteful”or“wicked.”In most criminal statutes，however，“malicious”is synonymous with“intentional”and“knowing.”As a result，the term“maliciously”usually adds nothing to the general mens rea requirement.

As used in murder statutes，however，the term“malice”is often interpreted as meaning the defendant had a“man-endangering”state of mind when the act was committed，which is enough to justify at least a second degree murder charge.

As with“maliciously”，the term“willfully”usually adds nothing to the general mens rea requirement.At times，however，the term“willfully”in a statute has been interpreted to require the government to prove not only that a person acted intentionally，but also that the person intended to break the law.(This is an unusual instance in which“ignorance of the law”actually is an excuse! ) For example，in one case a federal law made it illegal to willfully bring in to the country more than $ 10,000 in cash without declaring it to customs officials.The U.S.Supreme Court decided that to convict a person of violating this law，the government had to prove that the person knew the law's requirements.(Ratzlaf v.U.S.，510 U.S.135(1994) )

Ⅴ.“Specific Intent”Crimes

“Specific intent”laws require the government to do more than show that a defendant acted “knowingly.”Specific intent laws require the government to prove that a defendant had a particular purpose in mind when engaging in illegal conduct.

For example，many theft laws require the government to prove that a defendant took property“with the intent to permanently deprive a person of the property.”To convict a defendant of theft，the government has to prove that a thief's plan was to forever part a victim from his or her property.For example，a culprit who drives off in another's car without permission and returns it a few hours later might be convicted only of“joyriding.”However，the same culprit who drives off in another's car without permission and takes it across the country probably demonstrates a specific intent to permanently deprive the owner of the car and would be guilty of the more serious crime of car theft.

Ⅵ.The Role of“Motive”in Criminal Law

“Motive”generally refers to the reason behind an illegal act.For example，a person's need to raise money quickly to pay off a bookie may be the motive for a robbery; revenge for a personal affront may be the motive for a physical attack.Prosecutors often offer motive evidence as circumstantial evidence that a defendant acted intentionally or knowingly.Judges and jurors are more likely to believe that a defendant had mens rea if they know that the defendant had a motive to commit an illegal act.By the same token，defendants may offer evidence showing that they had no motive to commit a crime and then argue that the lack of a motive demonstrates reasonable doubt of guilt.

Ⅶ.Crimes That Don't Require Mens Rea

Laws that don't require mens rea—that is，laws that punish people who may be morally innocent—are called“strict liability laws.”The usual justification for a strict liability law is that the social benefits of stringent enforcement outweigh the harm of punishing a person who may be morally blameless.Examples of strict liability laws include:

(1)“Statutory rape”laws，which in some states make it illegal to have sexual intercourse with a minor，even if the defendant honestly and reasonably believed that the sexual partner was old enough to consent legally to sexual intercourse.

(2)“Sale of alcohol to minors”laws，which in many states punish store clerks who sell alcohol to minors even if the clerks reasonably believe that the minors are old enough to buy liq-uor.

Strict liability laws like these punish defendants who make honest mistakes and therefore may be morally innocent.

Chapter 5　Criminal Offenses

Criminal offenses are classified according to their seriousness.For crimes against property，the gravity of a crime is generally commensurate with the value of the property taken or damaged:the greater the property value，the more serious the crime.For crimes against persons，the same proportionality principle applies to bodily injury inflicted upon individuals:the greater the injury，the more serious the crime.However，a host of other factors can influence the seriousness of a criminal offense.These factors include whether the defendant had a prior criminal record; whether the defendant committed the crime with cruelty，malice，intent，or in reckless disregard of another person's safety; and whether the victim was a member of a protected class(e.g.，minors，minorities，senior citizens，the handicapped，etc.).Thus，a less serious crime can be made more serious by the presence of these additional factors，and a more serious crime can be made less serious by their absence.

Three categories of criminal offenses were known at common law:treason，felony，and misdemeanor，with treason being the most serious type of crime and misdemeanor being the least serious.The common law distinction between treason and felony was particularly important in England because a traitor's lands were forfeited to the Crown.Under a doctrine known as“corruption of the blood”，the traitor also lost the right to inherit property from relatives，while the relatives lost the right to inherit from the traitor.U.S.law has never endorsed corruption of the blood as a criminal penalty，and so treason was dropped as a separate classification of crime in the colonies.

Today every U.S.jurisdiction retains the distinction between felony level criminal offenses and misdemeanor level offenses.However，most jurisdictions have added a third-tier of criminal offense，typically called an infraction or a petty offense.Although the definitions of all three classes differ from one jurisdiction to the next，they do share some common characteristics.

At both the federal and state levels，crimes are classified into“felonies”and“misdemeanors.”A“felony”is generally a crime that is punishable by more than one year in prison.A“misdemeanor”is a less serious crime that is punishable by less than a year in prison.

Ⅰ.Felonies

Felonies are deemed the most serious class of offense throughout the United States.Many jurisdictions separate felonies into their own distinct classes so that a repeat offender convicted of committing a felony in a heinous fashion receives a more severe punishment than a first-time offender convicted of committing a felony in a comparatively less hateful，cruel，or injurious fashion.Depending on the circumstances surrounding the crime，felonies are generally punishable by a fine，imprisonment for more than a year，or both.At common law felonies were crimes that typically involved moral turpitude，or offenses that violated the moral standards of the community.Today many crimes classified as felonies are still considered offensive to the moral standards in most American communities.They include terrorism，treason，arson，murder，rape，robbery，burglary，and kidnapping，among others.

In many state penal codes a felony is defined not only by the length of incarceration but also by the place of incarceration.For example，crimes that are punishable by incarceration in a state prison are deemed felonies in a number of states，while crimes that are punishable only by incarceration in a local jail are deemed misdemeanors.For crimes that may be punishable by incarceration in either a local jail or a state prison，the crime will normally be classified according to where the defendant actually serves the sentence.

Ⅱ.Misdemeanors

A misdemeanor，a criminal offense that is less serious than a felony and more serious than an infraction，is generally punishable by a fine or incarceration in a local jail，or both.Many jurisdictions separate misdemeanors into three classes:high or gross misdemeanors，ordinary misdemeanors，and petty misdemeanors.Petty misdemeanors usually contemplate a jail sentence of less than six months and a fine of $ 500 or less.The punishment prescribed for gross misdemeanors is greater than that prescribed for ordinary misdemeanors and less than that prescribed for felonies.Some states even define a gross misdemeanor as“any crime that is not a felony or a misdemeanor”(see MN ST§609.02).Legislatures sometimes use such broad definitions to provide prosecutors and judges with flexibility in charging and sentencing for criminal conduct that calls for a punishment combining a fine normally assessed for a misdemeanor and an incarceration period normally given for a felony.

Ⅲ.Infractions

An infraction，sometimes called a petty offense，is the violation of an administrative regulation，an ordinance，a municipal code，and，in some jurisdictions，a state or local traffic rule.In many states an infraction is not considered a criminal offense and thus not punishable by incarceration.Instead，such jurisdictions treat infractions as civil offenses.Even in jurisdictions that treat infractions as criminal offenses，incarceration is not usually contemplated as punishment，and when it is，confinement is limited to serving time in a local jail.Like misdemeanors，infractions are often defined in very broad language.For example，one state provides that any offense that is defined“without either designation as a felony or a misdemeanor or specification of the class or penalty is a petty offense”.

Ⅳ.Difference Between a Felony and a Misdemeanor

Most states break their crimes into two major groups:felonies and misdemeanors.Whether a crime falls into one category or the other depends on the potential punishment.If a law provides for imprisonment for longer than a year，it is usually considered a felony.If the potential punishment is for a year or less，then the crime is considered a misdemeanor.

In some states，certain crimes are described on the books as“wobblers，”which means that the prosecutor may charge the crime as either a misdemeanor(carrying less than a year's jail time as punishment) or a felony(carrying a year or more).

Behaviors punishable only by fine are usually not considered crimes at all，but infractions—for example，traffic tickets.But a legislature may on occasion punish behavior only by a fine and still provide that it is a misdemeanor—such as possession of less than an ounce of marijuana for personal use in California.

Chapter 6　Implications of a Crime's Classification

The category under which a crime is classified can make a difference in both substantive and procedural criminal law.Substantive criminal law defines the elements of many crimes in reference to whether they were committed in furtherance of a felony.Burglary，for example，requires proof that the defendant broke into another person's dwelling with the intent to commit a felony.If a defendant convinces a jury that he only had the intent to steal a misdemeanor's worth of property after breaking into the victim's home，the jury cannot return a conviction for burglary.

The substantive consequences for being convicted of a felony are also more far reaching than the consequences for other types of crimes.One convicted of a felony is disqualified from holding public office in many jurisdictions.Felons may also lose their right to vote or serve on a jury.In several states attorneys convicted of a felony lose their right to practice law.Misdemeanants with no felony record rarely face such serious consequences.

Criminal procedure sets forth different rules that govern courts，defendants，and law enforcement agents depending on the level of offense charged.The Fourth Amendment to the U.S Constitution allows police officers to make warrantless arrests of suspected felons in public areas so long as the arresting officer possesses probable cause that the suspect committed the crime.Officers may make warrantless arrests of suspected misdemeanants only if the crime is committed in the officer's presence.Police officers do not have the authority to shoot an alleged misdemeanant while attempting to make an arrest，unless the shots are fired in self-defense.Officers generally have more authority to use deadly force when effectuating the arrest of a felon.

Most criminal courts have limited jurisdiction over the kinds of cases they can hear.A court with jurisdiction over only misdemeanors has no power to try a defendant charged with a felony.Defendants may be charged by information(i.e.，a formal written instrument setting forth the criminal accusations against a defendant) when they are accused of a misdemeanor，whereas many jurisdictions require that defendants be charged by a grand jury when they are accused of a felony.

Defendants charged with capital felony offenses(i.e.，offenses for which the death penalty might be imposed as a sentence) are entitled to have their cases heard by a jury of twelve persons who must unanimously agree as to the issue of guilt before returning a conviction.Defendants charged with non-capital felonies and misdemeanors may have their cases heard by as few as six jurors who，depending on the jurisdiction and the size of the jury actually impaneled，may return a conviction on a less than unanimous vote.The right to trial by jury is generally not afforded to defendants charged only with infractions or petty offenses.Defendants charged with felonies or misdemeanors that actually result in confinement to a jail or prison are entitled to the advice and representation of a court appointed counsel.Defendants charged with infractions or misdemeanors that do not result in incarceration are not entitled to court appointed counsel.

Accused felons must generally be present during their trials，while accused misdemeanants may agree to waive their right to be present.The testimony of defendants and witnesses may be impeached on the ground of a former felony conviction.But a misdemeanor is not considered sufficiently serious to be grounds for impeachment in most jurisdictions.Because of all the additional procedural safeguards afforded to defendants charged with more serious criminal offenses，defendants must usually consent to any prosecution effort to downgrade a criminal offense to a lower level at which fewer safeguards are offered.

Chapter 7　Constitutional Restrains

Ⅰ.Introduction

The development of numerous constitutional limitations upon the manner in which a criminal suspect may be arrested，convinced，and punished has rendered much of criminal procedure an inquiry into constitutional law.

The first eight amendments to the United States Constitution apply by their terms only to the federal government.However，the Supreme Court has incorporated many of these rights into the due process requirement binding on the states by virtue of the Fourteenth Amendment.Those portions of the Bill of Rights“fundamental to our concept of ordered liberty”have been so incorporates.

Ⅱ.Constitutional Rights Not Binding on States

Two provisions of the Bill of Rights have not been held binding on the states.

1.Right to Indictment

The right to indictment by a grand jury for capital and infamous crimes has been held not to be binding on the states.

2.Prohibition Against Excessive Bail

It has not yet been determined whether the Eighth Amendment prohibition against excessive bail creates a right to bail(or whether it simply prohibits excessive bail where the right to bail exists) and whether it is binding on the states.However，most state constitutions create a right to bail and prohibit excessive bail.

Chapter 8　Exclusionary Rule

The exclusionary rule is a judge-made doctrine that prohibits the introduction，at a criminal trial，of evidence obtained in violation of a defendant's Fourth，Fifth，or Sixth Amendment rights.

Ⅰ.In General

1.Rationale

The main purpose of the exclusionary rule is to deter the government(primarily the police) from violating a person's constitutional rights:If the government cannot use evidence obtained in violation of a person's rights，it will be less likely to act in contravention of those rights.The rule also serves as one remedy for deprivation of constitutional rights(other remedies include civil suits，injunctions，etc.).

2.Scope of the Rule

(1) Fruit of the Poisonous Tree

Generally，not only must illegal obtained evidence be excluded，but also all evidence obtained or derived from exploitation of that evidence.The courts deem such evidence the tainted fruit of the poisonous tress.For example，D was arrested without probable cause and brought to the police station.The police read D his Miranda warnings three times and permitted D to see two friends.After being at the station for six hours，D confessed.The confession must be excluded because it is the direct result of the unlawful arrest—if D had not been arrested illegally，he would not have been in custody and would not have confessed.

(2) Exception—Breaking the Causal Chain

Under the fruit of the poisonous tree doctrine，the exclusionary rule can be very broadly applied.Recently，however，the Court has begun to narrow the scope of the rule by balancing its purpose(deterrence of government misconduct).The Court generally will not apply the rule when it will not likely deter government misconduct.Thus，if there is a weak link between the government misconduct and the evidence(i.e.，it is not likely that the misconduct caused the evidence to be obtained)，the Court will probably not exclude the evidence.

Ⅱ.Limitations on the Rule

1.Inapplicable to Grand Juries

A grand jury witness may not refuse to answer questions on the ground that they are based on evidence obtained from an unlawful search and seizure，unless the evidence was obtained in violation of the federal wiretapping statute.

2.Inapplicable to Civil Proceedings

The exclusionary rule does not forbid one sovereign from using in civil proceedings evidence that was illegal seized by the agent of another sovereign.Moreover，the Supreme Court would probable allow the sovereign that illegal obtained evidence to use it in a civil proceeding.The exclusionary rule does apply，however，to a proceeding for forfeiture of an article used in violation of the criminal law，when forfeiture is clearly a penalty for the criminal offense.

3.Inapplicable to Internal Agency Rules，Parole Revocation Proceedings

The exclusionary rule applies only if there is a violation of the Constitution or federal law; it does not apply to a violation of only internal agency rules; the rule does not apply in parole revocation proceedings.

4.Miranda Violations

The Supreme Court as suggested that fruits derived from statements obtained in violation of Miranda might be admissible despite the exclusionary rule.

Ⅲ.Harmless Error Test

A conviction will not necessarily be overturned merely because improperly obtained evidence was admitted at trial; the harmless error test applies，so a conviction can be upheld if the conviction would have resulted despite the improper evidence.On appeal，the government bears the burden of showing beyond a reasonable doubt that the admission was harmless.In a habeas corpus proceeding，if a petitioner claims a constitutional error，the petitioner must be released if the error has substantial and injurious effect or influence in determining the jury's verdict.If the judge is in“grave doubt”as the harm(e.g.，where the record is evenly balanced as to harmlessness)，the petition must be granted.

Chapter 9　Fourth Amendment

Ⅰ.In General

The Fourth Amendment provides that people should be free in their person from unreason-able searches and seizures.

A search can be defined as a governmental intrusion into an area where a person has a reasonable and justifiable expectation of privacy.

A seizure can be defined as the exercise of control by the government over a person or thing.

What is reasonable under the Fourth Amendment depends on the circumstances.For example，certain searches and seizures are considered to be reasonable only if the government has first obtained a warrant authorizing the action，while other searches and seizures are reasonable without a warrant.The material that follows specifically outlines the requirements for searches and seizures under the Fourth Amendment.

Ⅱ.Arrests and Other Detentions

Governmental detentions of persons，including arrests，certainly constitute seizures of the person，so they must be reasonable depends on the scope of the seizure.

1.Arrest

An arrest occurs when the police take a person into custody against her will for purpose of criminal prosecution or interrogation.

(1) An arrest must be based on probable cause.Probable cause to arrest is present when at the time of arrest，the officer has within the knowledge reasonably trustworthy facts and circumstances sufficient to warrant a reasonable prudent person to believe that the suspect has committed or is committing a crime.

(2) In contrast to the rule for searches，police generally need not obtain a warrant before arresting a person in a public place，even if they have time to get a warrant.

2.Other Detentions

(1) Investigatory Detentions(Stop and Frisk)

Police have the authority to briefly detain a person for investigative purpose even if they lack probable cause to arrest.To make such a stop，police must have a reasonable suspicion supported by articulable facts of criminal activity or involvement in a completed crime.If the police also have reasonable suspicion to believe that the detainee is armed and dangerous，they may also conduct a frisk(a limited search) to ensure that the detainee has no weapons.

(2) Automobile Stops

Stopping a car is a seizure for Fourth Amendment purpose.Thus，generally，police may not stop a car unless they have at least reasonable suspicion to believe that a law has been violated.However，in certain cases where special law enforcement needs are involved，the Court allows police to set up roadblocks to stop cars without individualized suspicion that the driver has violated some law.To be valid，it appears that such roadblocks must(i) stop cars on the basis of some neutral，articulable standard; and(ii) be designed to serve purpose closely related to a par-ticular problem related to automobiles and their mobility.

(3) Detention to Obtain a Warrant

If the police have probable cause to believe that a suspect has hidden drugs in his house，they may，for a reasonable time，prohibit him from going into the house unaccompanied so that they can prevent him from destroying the drugs while they obtain a search warrant.

(4) Occupants of Premises Being Searched May Be Detained

Pursuant to the execution of a valid warrant to search for contraband，the police may detain occupants of the premises while a proper search is conducted.

(5) Station House Detention

Police officers must have full probable cause for arrest to bring a suspect to the station for questioning or for fingerprinting.The Supreme Court has suggested that under some limited circumstances it might be permissible to require a person to go to the police station for investigatory purposes without probable cause for arrest，but the Court has never found such circumstances exist.

3.Stop and Identify Statutes

A criminal statute requiring persons who loiter or wander on the streets to provide a“credible and reliable”identification when stopped by police is unconstitutionally vague for failure to clarify what will satisfy the identification requirement.

(1) Grand Jury Appearance

For all practical purposes，seizure of a person for a grand jury appearance is not within the Fourth Amendment's protection.Even if，in addition to testifying，the person is to be asked to give handwriting or voice exemplars，there is no need for the subpoena to be based on probable cause or even objective suspicion.In other words，a person compelled to appear cannot assert that it was unreasonable to compel the appearance.However，the Supreme Court has suggested that it is conceivable that such a subpoena could be unreasonable if it was extremely broad and sweeping or if it was being used for harassment purposes.

(2) Deadly Force

There is a Fourth Amendment“seizure”when a police officer uses deadly force to apprehend a suspect.An officer may not use deadly force unless the officer has probable cause to believe that the suspect poses a significant threat of death or serious physical injury to the officer or others.On the other hand，a mere attempt to arrest those results in the death of a suspect is not necessarily a seizure governed by the Forth Amendment.For example，the Court has held that there was no seizure where an officer in a car pursued two suspects riding a motorcycle at high speeds and ran over and killed one of the suspects who had fallen.

Ⅲ.Evidentiary Search and Seizure

1.Searches Conducted Pursuant to a Warrant

To be reasonable under the Fourth Amendment，most searches must be pursuant to a warrant.The warrant requirement serves as a check against unfettered police discretion by requiring police to apply to a neutral magistrate for permission to conduct a search.A search conducted without a warrant will be invalid unless it is within one of the six categories of permissible warrantless searches.

2.Exceptions to Warrant Requirement

There are six exceptions to the warrant requirement; i.e.，six circumstances where a warrantless search is reasonable and therefore is valid under the Fourth Amendment.To be valid，a warrantless search must meet all the requirements of at least one exception.

(1) Search Incident to a Lawful Arrest

The police may conduct a warrantless search incident to a lawful arrest.

a.Lawful Arrest Requirement

If an arrest is unlawful，then any search incident to that arrest is also unlawful.

b.Any Arrest Sufficient

The police may conduct a search incident to arrest whenever they arrest a person.Although the rationale for the search is to protect the arresting officer and to preserve evidence，the police need not actually fear for their safety or believe that they will find evidence of a crime as long as the suspect is placed under arrest.

c.Geographic Scope

Incident to a lawful arrest，the police may search the person and areas into which he might reach to obtain weapons or destroy evidence.The arrestee's wingspan follows him as the moves.Thus，if the arrestee is allowed to enter his home; police may follow and search areas within the arrestee's wingspan in the home.The police may also make a protection sweep of the area beyond the defendant's wingspan if they believe accomplices may be present.

d.Contemporaneousness Requirement

A search incident to an arrest must be contemporaneous in time and place with the arrest.

e.Search Incident to Incarceration

The police may search an arrestee's personal belongings before incarcerating him after a valid arrest.Similarly，the police may search an entire vehicle—including closed containers within the vehicle—that has been impounded.

(2)“Automobile”Exception

If the police have probable cause to believe that a vehicle such as an automobile contains contraband or fruits，instrumentalities，or evidence of a crime，they may search the vehicle without a warrant.Automobiles and similar vehicles are mobile and so will not likely be available for search by the time an officer returns with a warrant.Moreover，the Supreme Court has declared that people have a lesser expectation of privacy in their vehicles than in their homes.

(3) Plain View

The police may make a warrantless seizure when they:

a.Are legitimately on the premises;

b.Discover evidence，fruits or instrumentalities of crime，or contraband;

c.See such evidence in plain view; and

d.Have probable cause to believe(i.e.，it must be immediately apparent) that the item is evidence，contraband，or a fruit or instrumentality of crime.

(4) Consent

The police may conduct a valid warrantless search if they have a voluntary and intelligent consent to do so.Knowledge of the right to withhold consent，while a factor to be considered，is not a prerequisite to establishing a voluntary and intelligent consent.

a.Authority to Consent

Any person with an apparent equal right to use or occupy the property may consent to a search，and any evidence found may be used against the other owners or occupants.The search is valid even if it turns out that the person consenting to the search did not actually have such right，as long as the police reasonably believed that the person had authority to consent.

b.Scope of Search

The scope of the search is limited by the scope of the consent.However，consent extends to all areas to which a reasonable person under the circumstances would believe it extends.

(5) Stop and Frisk

A police officer may stop a person without probable cause for arrest if he has an articulable and reasonable suspicion of criminal activity.In such circumstances，if the officer also reasonably believes that the person may be armed and presently dangerous，he may conduct a protective frisk.

(6) Hot Pursuit，Evanescent Evidence，and Other Emergencies

a.No General Emergency Exception

The Supreme Court has made clear that there is so general“emergency”exception，as the need to check occupational safety violations，the need to investigate a fire after it has been extinguished and its cause determined，and the need to search a murder scene do not justify warrantless searches.

b.Hot Pursuit Exception

Police officers in hot pursuit of a fleeing felon may make a warrantless search and seizure.The scope of the search may be as broad as may reasonably be necessary to prevent the suspect from resisting or escaping.When the police have probable cause and attempt to make a warrantless arrest in a“public place”，they may pursue the suspect into private dwellings.

c.Evanescent Evidence Exception

The police may seize without warrant evidence likely to disappear before a warrant can be obtained，such as a blood sample containing alcohol or fingernail scrapings.

d.Other Emergencies Where Warrant not Required

Certain other emergencies，such as contaminated food or drugs，children in trouble，and burning fires are included.

Chapter 10　Confessions

Ⅰ.Introduction

The admissibility of a defendant's confession or incriminating admission involves analysis under the Fourth，Fifth，Sixth，and Fourteen Amendments.We have already discussed Fourth A-mendment search and seizure limitations.The Fifth Amendment gives defendants rights against testimonial self-incrimination.The Sixth Amendment gives defendants rights regarding the assistance of counsel.The Fourteen Amendment protects against involuntary confessions.

Ⅱ.Fourteenth Amendment—Voluntariness

For confessions to be admissible，the Due Process Clause of the Fourteenth Amendment requires that they be voluntary.Voluntariness is assessed by looking at the totality of the circumstances，including the suspect's age，education，and mental and physical condition，along with the setting，duration，and manner of police interrogation.

Ⅲ.Sixth Amendment Right to Counsel Approach

The Sixth Amendment provides that in all criminal prosecutions，the defendant has a right to the assistance of counsel.The right protects defendants from having to face a complicated legal system without competent help.It applies at all critical stages of a criminal prosecution and is violated when the police obtain a confession from a defendant without first obtaining a waiver of the defendant's right to have counsel present.Since Miranda，below，the Sixth Amendment right has been limited to cases where adversary judicial proceedings have begun.

Ⅳ.Fifth Amendment Privilege against Compelled Self-Incrimination-Miranda

The Fifth Amendment，applicable to the states through the Fourteenth Amendment，provides that no person“shall be compelled to be a witness against himself.”This has been interpreted to mean that a person shall not be compelled to give self-incriminating testimony.

1.The Warnings

In Miranda v.Arizona，384 U.S.436(1996)，the Fifth Amendment privilege against compelled self-incrimination become the basis for ruling upon the admissibility of a confession.The Miranda warnings and a valid waiver are prerequisite to the admissibility of any statement made by the accused during custodial interrogation.A person in custody must，prior to interrogation，be clearly informed that:

(1) He has the right to remain silent;

(2) Anything he says can be used against him in court;

(3) He has the right to be presence of an attorney; and

(4) If he cannot afford an attorney，one will be appointed for him if he so desires.

2.When Required

Anyone in police custody and accused of a crime，no matter how minor a crime，must be given Miranda warnings prior to interrogation by the police.

(1) Governmental Conduct

Miranda generally applies only to interrogation by the publicly paid police.It does not apply where interrogation is by an informant who the defendant does not know is working for the police.Rationale:The warnings are intended to offset the coercive nature of police-dominated interrogation，and if the defendant does not know that he is being interrogated by the police，there is no coercive atmosphere to offset.

(2) Custody Requirement

Whether a person is in custody depends on whether the person's freedom of action is denied in a significant way.The more a setting resembles a traditional arrest，the more likely the Court will consider it to be custody.If the detention is voluntary，it does not constitute custody.If the detention is long and is involuntary，it will likely to be held to constitute custody.

(3) Interrogation Requirement

“Interrogation”refers not only to express questioning，but also to any words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminating response from the suspect.However，Miranda does not apply to spontaneous statements not made in response to interrogation，although officers must give the warnings before any follow-up questioning.Neither does Miranda apply to routine booking questions，even when the booking process is being taped and may be used as evidence.

(4) Waiver

A suspect may waive his Miranda rights.To be valid，the government must show，by a preponderance of the evidence，that the waiver knowing，voluntary，and intelligent.The Court will look to the totality of the circumstances.Note that the suspect need not be informed of all subjects of an interrogation to effect a valid waiver.

(5) Limits on Miranda

Miranda suggested that every encounter between police and citizen was inherently coercive.Hence，interrogation would result in compelled testimony for Fifth Amendment purpose.However，the Supreme Court has been narrowing the scope of Miranda's application.

(6) Inapplicable at Grand Jury Hearing

The Miranda requirements do not apply to a witness testifying before a grand jury，even if the witness is under the compulsion of a subpoena.Such a witness who has not been charged or indicted does not have the right to have counsel present during the questioning，but he may consult with an attorney outside the grand jury room.A witness who gives false testimony before a grand jury may be convicted of perjury even though he was not given the Miranda warnings.

(7) Public Safety Exception to Miranda

If police interrogation is reasonably prompted by concern for public safety，responses to the questions may be used in court，even though the accused is in custody and Miranda warnings are not given.The scope of this exception is unclear，but may be limited to the facts of the case in which the Supreme Court announced the new rule.In that case，the suspect was handcuffed，and then asked where he has hidden in his gun.The arrest and questioning were virtually contemporaneous，and police were reasonably concerned that the gun might be found and cause injury to an innocent person.

Chapter 11　Pretrial Procedures

Ⅰ.Preliminary Hearing to Determine Probable Cause to Detain(“Gerstein Hearing”)

A defendant has a Fourth Amendment right to be released from detention if there is no probable cause to hold him.Thus，a defendant has a right to a determination of probable cause.A preliminary hearing is a hearing held after arrest but before trial to determine whether probable cause for detention exists.The hearing is an informal，ex parte，nonadversarial proceeding.

1.When Right Applies

If a probable cause has already been determined(e.g.，the arrest is pursuant to a grand jury indictment or an arrest warrant)，a preliminary hearing need not be held.If no probable cause determination has been made，a defendant has a right to a preliminary hearing to determine probable cause if“significant pretrial constraints on the defendant's liberty”exist.Thus，the right applies if the defendant is released only upon the positing of bail or if he is held in jail in lieu of bail.It does not apply if the defendant is released merely upon the condition that he appears for trial.

2.Timing

The hearing must be held within a reasonable time，and the Court has determined that 48 hours is presumptively reasonable.

3.Remedy

There is no real remedy for the defendant for the mere denial of this hearing，because an unlawful detention，without more，has no effect on the subsequent prosecution.However，if evi-dence is discovered as a result of the lawful detention，it will be suppressed under the exclusionary rule.

Ⅱ.Pretrial Detention

1.Initial Appearance

Soon after the defendant is arrested，he must be brought before a magistrate who will advise him of his rights，set bail，and appoint counsel if necessary.For misdemeanors，this appearance will be trial.

2.Bail

Most state constitutions or statutes create a right to be released on appropriate bail(either on personal recognizance or on a cash bond).

3.Pretrial Detention Practices

Pretrial detention practices that are reasonably related to the interest of maintaining jail security，such as double-bunking，prohibiting inmates from receiving from the outside food and personal items or books not mailed directly from the publisher，routine inspections while the detainees remain outside their rooms，and body cavity searches following contact visits，do not violate due process or the Fourth Amendment and without more do not constitute punishment.

Ⅲ.Speedy Trial

1.Societal Interest

The Sixth Amendment right to a speedy trial is an unusual one in that the interests of society and the defendant coincide.

2.Constitutional Standard

A determination of whether the defendant's right to a speedy trial has been violated will be made by an evaluation of the circumstances.The following factors should be considered:

(1) Length of the delay;

(2) Reason for the delay;

(3) Whether the defendant asserted his right; and

(4) Prejudice to the defendant.

3.Remedy—Dismissal

The remedy for a violation of the constitutional right to a speedy trial is dismissal with prejudice.

4.When Right Attaches

The right to a speedy trial does not attach until the defendant has been arrested or charged.It is very difficult to get relief for a pre-arrest delay under this standard，because the defendant must show prejudice from a delay，and good faith investigative delays do not violate due process.

A defendant is not entitled to speedy trial relief for the period between the dismissals of charges and later refilling.The only limitation on pre-arrest delay seems to be the statute of limitations for the particular crime.

Ⅳ.Competency to Stand Trial

1.Competency and Insanity Distinguished

Competency to stand trial must be carefully distinguished from the insanity defense，although both rest on a defendant's abnormality.Insanity is a defense to the criminal charge; a defendant acquitted by reason of insanity may not be retired and convicted，although she may be hospitalized under some circumstances.Incompetency to stand trial depends on a defendant's mental condition at the time of trial，unlike insanity，which turns upon a defendant's mental condition at the time of the crime.Incompetency is not a defense but rather a bar to trial.A defendant who is incompetent to stand trial cannot be tried.But if he later regains his competency，he can then be tried and—unless he has a defense—convicted.Note that a defendant who is competent to stand trial is competent to plead guilty.

2.Due Process Standard

Due process of law，as well as the state law of most jurisdictions，prohibits the trial of a defendant who is incompetent to stand trial.A defendant is incompetent to stand trial under the due process standard if，because of his present mental condition，he either:

(1) Lacks a rational as well as a factual understanding of the charges and proceedings; or

(2) Lack sufficient present ability to consult with his lawyer with a reasonable degree of understanding.

3.Burden Can Be Placed on Defendant

A state can require a criminal defendant to prove that he is not competent to stand trial by a preponderance of the evidence; this does not violate due process.However，requiring a defendant to prove incompetence by clear and convincing evidence violates due process.

Chapter 12　Trial

Ⅰ.Basic Right to a Fair Trial

1.Right to Public Trial

The Sixth and Fourteenth Amendments guarantee the right to a public trial.However，the extent of this right varies according to the stage of the proceeding involved.

(1) Preliminary Probable Cause Hearing

Preliminary hearings to determine whether there is probable cause on which to prosecute are presumptively open to the public and the press.

(2) Suppression Hearings

The Sixth Amendment right to a public trial extends to pretrial suppression hearings.Such hearings may not be closed to the public unless:

a.The party seeking closure shows an overriding interest likely to be prejudiced by a public hearing;

b.The closure is no broader than necessary to protect such an interest;

c.Reasonable alternatives to closure have been considered; and

d.Adequate findings to support closure are entered by the trial court.

(3) Trial

The press and the public have a right under the First Amendment to attend the trial itself，even when the defense and prosecution agree to close it.A judge may not exclude the press and the public from a criminal trial without first finding that closure is necessary for a fair trial.

2.Right to Be Free of Trial Disruption

Due process is violated if the trial is conducted in a manner or atmosphere making it unlikely that the jury gave the evidence reasonable consideration.Televising and broadcasting parts of a trial，for example，may interfere with courtroom proceedings and influence the jury by emphasizing the notoriety of the trial to such an extent that it infringes the defendant's right to a fair trial.

3.Right to Have Jury Free from Unfair Influences

If the jury is exposed to influences favorable to the prosecution，due process is violated.For example，during X's trial，two sheriffs，who were also prosecution witness，were in constant and intimate association with the jurors，eating with them，running errands for them，etc.Did the trial violate due process standard? Yes，since this association must have influenced the juror's assessment of the credibility of the witness.

Ⅱ.Right to Trial by Jury

The Sixth Amendment right to trial by jury applies to the states.The cases after Duncan (Duncan v.Louisiana，391 U.S.145［1968］)，while zealously guarding the jury trial right，have permitted the states great latitude in the details of jury use and conduct because of(i) the view that many of the details of the jury were historical accidents，(ii) the belief that the jury will act rationally，and(iii) the cost.

1.Right to Jury Trial only for“Serious”Offenses

There is no constitutional right to jury trial for petty offense，but only for serious offenses.Also，there is no right to jury trial in juvenile delinquency proceedings.

What constitutes a serious offense?

For purpose of the right to jury trial，an offense is serious if imprisonment for more than six months is authorized.If imprisonment of less than six months in authorized，the offense is presumptively petty，and there is no right to a jury trial.The presumption may be overcome by showing additional penalties，but a possibility of a $ 5,000 fine and five year's probation is not sufficient to overcome the presumption that the crime is petty.

2.Number and Unanimity of Jurors

(1) No Right to Jury of Twelve

There is no constitutional right to a jury of 12，but there must be at least six jurors to satisfy the right to jury trial under the Sixth and Fourteenth Amendments.

(2) No Absolute Right to Unanimity

There is no right to a unanimous verdict.The Supreme Court has upheld convictions based upon 11-1，10-2，and 9-3 votes，but probably would not approve an 8-4 vote for conviction.Sixperson juries must be unanimous.

3.Right to Venire Selected from Representative Cross-Section of Community

A defendant has a right to have the venire from which the jury is selected from a representative cross-section of the community.A defendant can complain of an exclusion of a significant segment of the community from the venire，even if he is not a member of that excluded segment.

4.Right to Impartial Jury

(1) Right to Questioning on Racial Bias

A defendant is entitled to questioning on voir dire specifically directed to racial prejudice whenever race is inextricably bound up in the case.In noncapital cases，the mere fact that the victim is white and the defendant is black is not enough to permit such questioning.However，a capital defendant accused of an interracial crime is entitled to have prospective jurors informed of the victim's race and is entitled to voir dire questioning regarding the issue of racial prejudice.

(2) Juror Opposition to Death Penalty

In cases involving capital punishment，a state may not automatically exclude from all prospective jurors who express a doubt or scruple about the death penalty.

(3) Juror Favoring Death Penalty

If a jury is to decide whether a defendant in a capital case is to be sentenced to death，the defendant must be allowed to ask potential jurors at voir dire if they would automatically give the death penalty upon a guilty verdict.A juror who answers affirmatively should be excluded for cause because such a juror has indicated the same type of inability to follow jury instructions as a juror who has indicated an inability to impose the death penalty under any circumstances.

(4) Use of Peremptory Challenge to Maintain Impartial Jury

Peremptory challenges are not constitutionally required.Therefore，if a trial court refuses to exclude a juror for cause whom the court should have excluded，and the defendant uses a peremptory challenge to remove the juror，there is no constitutional violation.

5.Inconsistent Verdicts

Inconsistent jury verdicts(e.g.，finding defendant guilty of some guilty of some counts but not guilty on related counts or one defendant guilty and a co-defendant innocent on the same evidence) are not reviewable.A challenge to an inconsistent verdict would be based upon pure speculation because it is impossible to tell on which decision the jury erred.

Ⅲ.Right to Counsel

A defendant has a right to counsel under the Fifth and Sixth Amendments.The Fifth A-mendment right applies at all custodial interrogations.The Sixth Amendment right applies at all critical stages of a prosecution after formal proceedings have begun.If the right to counsel is denied at trial，a conviction will automatically be reversed.For nontrial denials，the harmless error test is applied.

1.Waiver of Right to Counsel and Right to Defend Oneself

A defendant has the absolute right to represent himself at trial as long as his waiver of the right to counsel is knowing and intelligent.The court must carefully scrutinize the waiver to ensure that the defendant has a rational and factual understanding of the proceeding against him.However，the defendant has a rational and factual capable of representing himself—the defendant's ability to represent himself has no bearing on his competence to choose self-representation.

2.Indigence and Recoupment of Cost

If the defendant is indigent，the state will provide an attorney.Indigence involves the present financial inability to hire counsel，but none of the right to counsel cases defines indigence precisely.In any case，judges generally are reluctant to refuse to appoint counsel because of the risk of reversal should the defendant be determined indigent.The state generally provides counsel in close cases of indigence，but it may then seek reimbursement from those convicted defendants who later become able to pay.

3.Conflicts of Interest

Joint representation(i.e.，a single attorney representing co-defendants) is not per se invalid.However，if an attorney advises the trial court of a resulting conflict of interest at or before trial，and the court refuses to appoint separate counsel，the defendant is entitled to automatic reversal.If the defendant does not object to joint representation in a timely manner，to obtain reversal the defendant must show that the attorney actively represented conflicting interests and thereby prejudiced the defendant.

4.Right Limited While Testifying

A defendant has a general right to consult with his attorney during the course of trial; how-ever，he has no right to consult with his attorney while he is testifying.Whether a defendant has a right to consult with his attorney during breaks in his testimony depends on the character of the break.Generally，the longer the break，the more likely the Court will find the right.

Ⅳ.Right to Confront Witnesses

The Sixth Amendment grants to the defendant in a criminal prosecution the right to confront adverse witness.This right，held applicable to the states in Pointer v.Texas，380 U.S.400 (1965)，seeks to ensure that:

(1) The fact finder and the defendant observe the demeanor of the testifying witness; and

(2) The defendant has the opportunity to cross-examine any witness testifying against him.

The defendant is entitled to a face-to-face encounter with the witness，but absence of faceto-face confrontation between the defendant and the accuser does not violate the Sixth Amendment when preventing such confrontation serves an important public purpose and the reliability of the witness's testimony is otherwise assured.

1.Introduction of Co-Defendant's Confession

A right of confrontation problem develops with the introduction of a co-defendant's confession because of the inability of the nonconfessing defendant to compel the confessing co-defendant to take the stand for cross-examination at their joint trial.

If two persons are tried together and one has given a confession that implicates the other，the right of confrontation prohibits the use of that statement，even with instructions to the jury consider it only as going to the guilt of the“confessing”defendant.A co-defendant's confession is inadmissible even when it interlocks with the defendant's own confession，which is admitted.

2.Use of Prior Judicial Proceeding Hearsay

“Hearsay”(evidence of a person's statements other than those made at the trial) may be admissible despite the Confrontation Clause.However，if the hearsay consists of statements made at a prior judicial proceeding，two facts must be shown before the hearsay statement will be admitted.

(1) The prosecution has made a good faith effort to obtain the in-court testimony of the witness and has failed; and

(2) The defendant has had an opportunity to cross-examine the person as to the testimony or has otherwise had an opportunity to test its accuracy.

Ⅴ.Burden of Proof and Sufficiency of Evidence

1.Proof beyond a Reasonable Doubt

The due process clause requires in all criminal cases that the state prove guilt beyond a reasonable doubt.The prosecution must have the burden of proving the elements of the crime charged.Thus，the Supreme Court has held that if“malice aforethought”is an element of mur-der，the state may not require the defendant to prove that he committed the homicide in the heat of passion，on the rationale that this would require the defendant to disprove the element of malice aforethought.However，a state may impose the burden of proof upon the defendant in regard to an affirmative defense such as insanity or self-defense.

2.Sufficiency of Evidence

The requirement of proof beyond a reasonable doubt in the Due Process Clause means that the sufficiency of the evidence supporting a criminal conviction in state court is，to some extent，a federal constitutional issue.Due process is violated，viewing all the evidence in the light most favorable to the prosecution，no rational judge or jury would have found the defendant guilty of the crime of which he was convicted.

Chapter 13　Guilty Pleas and Plea Bargaining

Ⅰ.Guilty Plea Waives Right to Jury Trial

A guilty plea is a waiver of the Sixth Amendment right to jury trial.Between 70% and 95% of all criminal cases are settled by guilty pleas.

Ⅱ.Basic Trends

1.Intelligent Choice among Alternatives

The court from 1970 to the present has indicated an unwillingness to disturb a guilty plea，it views as an intelligent choice among the defendant's alternatives on the advice of counsel.

2.Contract View

There is a trend toward the contract view of plea negotiation and bargaining.In this view，the plea agreement should be revealed in the record of the taking of the plea and its terms enforced against both the prosecutor and the defendant.

Ⅲ.Taking the Plea

1.Advising the Defendant of the Charge，the Potential Penalty，and His Rights

The judge must advise the defendant personally(not the defense counsel)，informing him:

(1) of the nature of the charge to which the plea is offered;

(2) of the maximum possible penalty and of any mandatory minimum，but the failure to explain a special parole term is not fatal; and

(3) That he has a right not to plead guilty，and that if he does，he waives his right to trial.

2.Requirement of Adequate Record

Boykin v.Alabama，395 U.S.238(1969)，requires that a record be made of the taking of all guilty pleas.The record must show that the above information was explained to the defend-ant，indicating that the plea was voluntary and intelligent.

3.Remedy

The remedy for a failure to meet the standards for taking a plea is withdrawal of the plea and pleading anew.

4.Factual Basis for Plea Not Constitutionally Required

There is no general requirement that the record contains evidence of the defendant's guilt or other factual basis for the plea.

Ⅳ.Plea Bargaining

1.Enforcement of the Bargain

A defendant who enters into a plea bargain has a right to have that bargain kept.The plea bargain will be enforced against the prosecutor and the defendant，but not against the judge，who does not have to accept the plea.

2.Power of the State to Threaten More Serious Charge

Consistent with the contract theory of plea negotiation，the state has the power to drive a hard bargain.A guilty plea is not involuntary merely because it was entered in response to the prosecution's threat to charge the defendant with a more serious crime if he does not plead guilty.

3.Power to Charge More Serious Offense

The Supreme Court has held that there is no prosecutorial vindictiveness in charging a more serious offense when defendant demands a jury trial.

4.Admission of Statements Made in Connection with Plea Bargaining

Under the Federal Rules of Evidence and of Criminal Procedure，statements made by a defendant in the course of unsuccessful plea negotiations are inadmissible at trial.However，such statements can be admitted if the defendant has knowingly and voluntarily waived the Federal Rules' exclusionary provisions.

5.No Right to Impeachment or Affirmative Defense Evidence

Defendants are not entitled either to impeachment evidence or to evidence relevant to affirmative defenses prior to entering a plea agreement.Failure to provide such evidence does not make a plea involuntary.

Chapter 14　Constitutional Rights in Relation to Sentence and Punishment

Ⅰ.Procedural Rights in Sentence

1.Right to Counsel

Sentencing is usually a“critical stage”of a criminal proceeding，thus requiring the assis-tance of counsel，as substantial rights of the defendant may be affected.

2.Right to Confirmation and Cross-examination

The usual sentence may be based on hearsay and uncross-examined reports.

(1)“New”Proceeding

Where a magnified sentence is based on a statute that requires new findings of fact to be made，those facts must be found in a context that grants the right to confirmation and cross-examination.

(2) Capital Sentencing Procedures

It is clear that a defendant in a death penalty case must have more opportunity for confrontation than need not be given a defendant in other sentencing proceedings.

Ⅱ.Resentencing after Successful Appeal and Reconviction

1.General-Record Must Show Reasons for Harsher Sentence

If a judge imposes a greater punishment than at the first trial after the defendant has successfully appealed and then is reconvicted，he must be set forth in the record the reasons for the harsher sentence based on“objective information concerning identifiable conduct on the part of the defendant occurring after the time of the original sentencing proceedings.”(North Carolina v.Pearce，395 U.S.711(1969) ) The purpose of this requirement is to ensure that the defendant is not vindictively penalized for exercising his right to appeal.

2.Exceptions

(1) Reconviction upon Trial de novo

Some jurisdictions grant the defendant the right to a trial de novo as a matter of course after a trial in an inferior court.A trial de novo involves a fresh determination of guilt or innocence without reference to the lower conviction or fact of appeal.

(2) Jury Sentencing

Paul does not apply to states that use jury sentencing，unless the second jury was told of the first jury's sentence.

Ⅲ.Substantive Rights in Regard to Punishment

1.Criminal Penalties Constituting“Cruel and Unusual Punishment”

The Eighth Amendment prohibition against cruel and unusual punishment places several limitations upon criminal punishments.

(1) Punishment Grossly Disproportionate to Offense

A penalty that is grossly disproportionate to the seriousness of the offense committed is cruel and unusual.

(2) Proportionality—No Right to Comparison of Penalties in Similar Cases

The Eighth Amendment does not require state appellate courts to compare the death sen-tence imposed in a case under appeal with other penalties imposed in similar cases.

(3) Death Penalty

a.For Murder

The death penalty is not inherently cruel and unusual punishment，but the Eighth Amendment requires that it be imposed only under a statutory scheme that gives the judge or jury reasonable discretion，full information concerning defendants，and guidance in making the decision.

b.For Rape

The Eighth Amendment prohibits imposition of the death penalty for the crime of raping an adult woman，because the penalty is disproportionate to the offense.

c.For Felony Murder

The death penalty may not be imposed for felony murder where the defendant，as an accomplice，“did not take or attempt or intend to take life，or intend that lethal force be employed.”However，the death penalty may be imposed on a felony murderer who neither killed nor intended to kill where he participated in a major way in a felony that resulted in murder，and acted with reckless indifference to the value of human life.

d.Jury Responsibility for Verdict

It is unconstitutional to diminish the jury's sense of responsibility of its role in determining a death sentence.

e.Racial Discrimination

Statistical evidence that black defendants who kill white victims are more likely to receive the death penalty does not establish that the penalty was imposed as a result of unconstitutional discrimination.

f.Sanity Requirement

The Eighth Amendment prohibits states from inflicting the death penalty upon a prisoner who is insane(i.e.，one who was sane at the time the crime was committed and was properly sentenced to death，but is insane at the time of execution).

g.Mental Retardation

It is cruel and unusual punishment to impose the death penalty on a person who is mentally retarded.

h.For Minors

It is not cruel and unusual to impose the death penalty on murderers who were 16 or older at the time they committed murder because there is no national consensus forbidding such executions.However，execution of murderers who were younger than 16 at the time of their crime might be forbidden.

2.Recidivist Statutes

A mandatory life sentence imposed pursuant to a recidivist statute does not constitute cruel and unusual punishment，even though the three felonies that formed the predicate for the sentence were nonviolent，property-related offense.

3.Punishing the Exercise of Constitutional Rights

A punishment of greater length or severity cannot constitutionally be reserved by statute for those who assert their right to plead innocent and to demand trial by jury.(United States v.Jackson，390 U.S.570(1968)—death penalty available only for federal kidnapping defendants who insist on jury trial; penalty of death in such circumstances cannot be carried out，but guilty pleas induced by such a scheme are not automatically involuntary).

Chapter 15　Constitutional Problems on Appeal

Ⅰ.No Right to Appeal

There is apparently no federal constitutional right to an appeal.Several Supreme Court opinions suggest that all appeals could constitutionally be abolished.

Ⅱ.Equal Protection and Right to Counsel on Appeal

1.First Appeal

If an avenue of post-conviction review is provided，conditions that make the review less accessible to the poor than to the rich violate equal protection.

(1) Right to Appointed Counsel

Indigents must be given counsel at state expense during a first appeal granted to all as a matter of right.Mere failure to request appointment of counsel does not constitute waiver of the right to assistance of counsel on appeal.

(2) Attorney May Withdraw if Appeal Is Frivolous

An appellate court can permit withdrawal of counsel who concludes that appeal would be frivolous.However，before doing so，the state must take steps to ensure that the defendant's right to counsel is not being denied.

2.Discretionary Appeals

In a jurisdiction using a two-tier system of appellate courts with discretionary review by the highest court，an indigent defendant need not be provided with counsel during the second，discretionary appeal.Representation also need not be provided for an indigent seeking to invoke the United States Supreme Court's discretionary authority to review criminal convictions.

Ⅲ.No Right to Self-representation

On appeal，a defendant has no right to represent himself.

Ⅳ.Retroactivity

If the Court announces a new rule of criminal procedure in a case on direct review，the rule must be applied to all other cases on direct review.Rationale:It would be unfair to allow the one defendant whose case the Supreme Court happened to choose to hear to benefit from the new rule，while denying the benefit to other similarly situated defendants simply because they were not lucky enough to have their case chosen.

Chapter 16　Rights during Punishment—Probation，Imprisonment，Parole

Ⅰ.Right to Counsel at Parole and Probation Revocations

1.Probation Revocation Involving Resentencing

If revocation of probation also involves the imposition of a new sentence，the defendant is entitled to representation by counsel in all cases in which he is entitled to counsel at trial.

2.Other Situations

If，after probation revocation，an already imposed sentence of imprisonment springs into application，or the case involves parole revocation，the right to counsel is much more limited.

There is a right to be represent by counsel only if，on the facts of the case，such representation is necessary to a fair hearing.Generally，it will be necessary if the defendant denies commission of the acts alleged or asserts an argument as to why revocation should not occur that is “complex or otherwise difficult to develop or present.”In addition，each defendant must be told of his right to request appointment of counsel，and if a request is refused，the record must contain a succinct statement of the basis or the refusal.

Ⅱ.Prisoner's Rights

1.Due Process Rights

Prison regulations and operations may create liberty interests protected by the Due Process Clause，but due process is violated only where the regulations and operations impose“atypical and significant hardship”in relation to the ordinary incidents of prison life.

2.No Fourth Amendment Protections in Search of Cells

Prisons have no reasonable expectation of privacy in their cells，or in personal property in their cells，and hence no Fourth Amendment protection therein.Additionally，prisoners have no right to be present when prison officials search their cells.

3.Right of Access to Courts

Prison inmates must have reasonable access to courts，and no unreasonable limitations may be put upon their ability to develop and present arguments.Inmates may not be prevented from consulting with other inmates，unless a reasonable substitute is provided.No absolute bar against law students and other paraprofessionals interviewing inmates for lawyers may be imposed.

4.First Amendment Rights

Prison officials need some discretion to limit prisoners' First Amendment activities in order to run a safe and secure prison.Therefore，prison regulations reasonably related to penological interests will be upheld even though they burden First Amendment rights.For example，prison officials have broad discretion to regulate incoming mail to prevent contraband and even sexually explicit materials from entering the prison.Officials may even open letters from a prisoner's attorney，as long as they do so in the prisoner's presence and the letters are not read.

5.Right to Adequate Medical Care

“Deliberate indifference to serious medical needs of prisoners”constitutes cruel and unusual punishment in violation of the Eighth Amendment.However，simple negligent failure to provide care—“medical malpractice”—does not violate the amendment.And while prisoners have a liberty interest in refusing medication，they can be forced to take antipsychotic drugs if an unbiased and qualified decision-maker finds it necessary to protect the prison or others.

Chapter 17　Double Jeopardy

Ⅰ.When Jeopardy Attaches

The Fifth Amendment right to be free of double jeopardy for the same offense has been incorporated into the Fourteenth Amendment.The general rule is that once jeopardy attaches，the defendant may not be retried for the same offense.

1.Jury Trials

Jeopardy attaches in a jury trial at the empanelling and swearing of the jury.

2.Bench Trials

In bench trials，jeopardy attaches when the first witness is sworn.

3.Juvenile Proceedings

The commencement of a juvenile proceeding bars a subsequent criminal trial for the same offense.

4.Not in Civil Proceedings

Jeopardy generally does not attach in civil proceedings other than juvenile proceedings.

Ⅱ.Exceptions Permitting Retrial

1.Hung Jury

The state may retry a defendant whose first trial ends in a hung jury.

2.Mistrial for Manifest Necessity

A trial may be discontinued and the defendant reprosecuted for the same offense when there is a manifest necessity to abort the original trial or when the termination occurs at the behest of the defendant on any grounds not constituting an acquittal on the merits.Thus，double jeopardy does not bar two trials but only a retrial after a determination on the merits.

3.Retrial after Successful Appeal

The state may retry a defendant who has successfully appealed a conviction，unless the ground for the reversal was insufficient evidence to support the guilty verdict.On the other hand，retrial is permitted when reversal is based on the weight，rather than sufficiency，of the evidence，or when a case is reversed because of erroneously admitted evidence.

4.Breach of Plea Bargaining

When a defendant breaches a plea bargain agreement，his plea and sentence can be vacated and the original charges can be reinstated.

Ⅲ.Same Offense

1.General Rule—When Two Crimes Do Not Constitute Same Offense

Two crimes do not constitute the same offense if each crime requires proof of an additional element that the other crime does not require，even though some of the same facts may be necessary to prove both crimes.

2.Cumulative Punishments for Offenses Constituting Same Crime

Imposition of cumulative punishments for two or more statutorily defined offenses，specifically intended by the legislature to carry separate punishments，even though constituting the “same”crime under the Blockburge test，supra，does not violate the prohibition of multiple punishments for the same offense of the Double Jeopardy Clause，when the punishments are imposed at a single trial.

3.Conspiracy and Substantive Offense

A prosecution for conspiracy is not barred merely because some of the alleged overt acts of that conspiracy have already been prosecuted.

4.Prior Act Evidence

The introduction of evidence of a substantive offense as prior act evidence is not equivalent to prosecution for that substantive offense，and therefore subsequent prosecution for that conduct is not barred.

5.Conduct Used as a Sentence Enhancer

The Double Jeopardy Clause is not violated when a person is indicted for a crime the conduct of which was already used to enhance the defendant's sentence for another crime.

6.Civil Actions

The Double Jeopardy Clause prohibits only repetitive criminal prosecutions.Thus，a state generally is free to bring a civil action against a defendant even if the defendant has already been criminally tried for the conduct out of which the civil action arises.Similarly，the government may bring a criminal action even though the defendant has already faced civil trial for the same conduct.However，if there is clear proof from the face of the statutory scheme that its purpose of effect is to impose a criminal penalty，the Double Jeopardy Clause applies.

Ⅳ.Separate Sovereigns

The constitutional prohibition against double jeopardy does not apply to trials by separate sovereigns.Thus，a person may be tried for the same conduct by both a state and the federal government or by two states，but not by a state and its municipalities.

Ⅴ.Appeals by Prosecution

Even after jeopardy has attached，the prosecution may appeal any dismissal on the defendant's motion not constituting an acquittal on the merits.Also，the Double Jeopardy Clause does not bar appeals by the prosecution if a successful appeal would not require a retrial，such as when the trial judge granted a motion to set aside the jury verdict.

Ⅵ.Collateral Estoppel

The motion of collateral estoppel is embodied in the guarantee against double jeopardy.A defendant may not be tried or convicted of a crime if a prior prosecution by that sovereignty resulted in a factual determination inconsistent with one required for conviction.

Chapter 18　Forfeiture Actions

Ⅰ.Introduction

State and federal statute often provide for the forfeiture of property such as automobile used in the commission of a crime.Actions for forfeiture are brought directly against the property and are generally regarded as quasi-criminal in nature.Certain constitutional rights may exist for those persons whose interest in the property would be lost by forfeiture.

Ⅱ.Right to Pre-seizure Notice and Hearing

The owner of personal property is not constitutionally entitled to notice and hearing before the property is seized for purpose of a forfeiture proceeding.A hearing is，however，required before final forfeiture of the property.Where real property is seized，notice and an opportunity to be heard are required before the seizure unless the government can prove that exigent circumstances justify immediate seizure.

Ⅲ.Forfeitures May Be Subject to Eighth Amendment

The Eighth Amendment provides that excessive fines shall not be imposed.The Supreme Court has held that this Excessive Fines Clause applies only to fines imposed as punishment，i.e.，penal fines.The Clause does not apply to civil fines.Thus forfeitures that are penal are subject to the Clause，but forfeitures that are civil are not.

Ⅳ.Protection for“Innocent Owner”Not Required

The Due Process Clause does not require forfeiture statute to provide an“innocent owner”defense，e.g.，a defendant that the owner took all reasonable steps to avoid having the property used by another for illegal purposes，at least where the innocent owner voluntarily entrusted the property to the wrongdoer.［Bennis v.Michigan，517 U.S.292(1996)—due process not violated by forfeiture of wife's car that husband used while engaging in sexual acts with a prostitute even though wife did not know of use.］In justifying its holding in Bennis，the Court also noted that the statute was not absolute，since the trial judge had discretion to prevent inequitable application of the statute.

Chapter 19　Case Study

Suppose in New York，in July 1998，Al entered into a one-year lease of a saw mill in Warren County and opened a business to produce and sell kits of pre-cut materials for the construction of log homes.Al ran ads in area newspapers and magazines and sold and delivered several log home kits to customers in Warren and nearby Essex counties.In each case 10% of the purchase price was paid with the order and the balance was paid on delivery of the kit.

By March 1999，it became apparent to Al that he would require substantial additional financing in order to continue his business，but applications to several banks in the area for such a loan were denied.On April 30，1999，the mill employees were laid off and no log home kits were thereafter produced，although Al continued to solicit orders.

Carl，a resident of Warren County，placed an order for a log home kit on May 5，1999，and paid Al $ 4，000，representing 10% of a $ 40，000 order，with delivery to be made on or before June 5，1999.On June 5，Al told Carl there would be a two-week delay in delivery due to“problems”at the mill.When no delivery had been made by July 1，Carl attempted to telephone Al and learned that the telephone service had been disconnected.Carl then went to the mill and found the office closed.A neighbor told Carl that Al told him earlier that day that the business was closed and that Al was leaving town.Carl went immediately to the police station and reported the foregoing events.Pat，a police officer，was dispatched to the house where Al had been living.

Although no accusatory instrument had been filed or warrant issued，Pat arrested Al as he was leaving the house.Al was carrying a briefcase.After handcuffing Al and placing him in the police car，Pat opened the briefcase and found that it contained a large sum of cash.

Further investigation revealed that in the months of May and June 1999，orders were taken and down payments were received by Al in amounts from $ 3，000 to $ 5，000 from five other customers in Warren County and four customers in Essex County.The orders all provided for delivery of materials in thirty days，with the balance of the order to be paid on delivery.Al had offered to his customers various excuses for delays in delivery，but no deliveries were made with respect to orders placed after April 30.Bank records revealed that the large balance in Al's account was withdrawn in cash earlier on the day that Al was arrested.

A Warren County grand jury，after hearing evidence of the foregoing pertinent facts，indicted Al charging him with six counts of grand larceny by false promise.No charges were ever brought in Essex County with respect to the four transactions there which occurred after April 30.Al duly moved to dismiss the indictment on the ground that the evidence presented to the grand jury was not legally sufficient to establish the crime of grand larceny by false promise.The court (1) denied the motion.

Al also duly moved to suppress the evidence seized at the time of his arrest on the ground that his warrantless arrest and the search and seizure of the contents of the briefcase were unlawful.The court (2) granted his motion.

At the trial of Al in May 2000，the prosecutor called Carl as a witness.Earlier，after the jury was sworn and before the prosecutor's opening statement，the prosecutor turned over to defense counsel a transcript of Carl's grand jury testimony.In the course of cross examination，Carl testified that he had given a detailed written statement to a police investigator on July 2，1999.That statement had not been made available to Al.Al moved to compel production of the statement or，in the alternative，strike the testimony of Carl.In opposing the motion，the prosecutor stated that the July 2 statement was not in the possession of the district attorney's office and the office was not aware of its existence until Carl testified at the trial.The court (3) denied the motion.

Later in the trial，the prosecutor called Dan as a witness，making an offer of proof，outside the presence of the jury，that to establish a common scheme to defraud creditors，Dan would testify that Al took his order for a log home kit in Essex County on June 1，1999，that he made a 10% down payment of $ 3，000 with delivery due on July 1，1999，that he never heard from Al after June 1 and that no log home kit was ever delivered.Al objected to the offer of proof and the court (4) sustained the objection.

Were the rulings numbered (1)，(2)，(3) and (4) correct?

Points

Larceny

1.The court correctly denied the motion to dismiss the grand jury indictment.The issue is whether sufficient evidence exists to indict Al on grand larceny by false promise.

When a defendant is brought before a grand jury，he can be indicated if the grand jury finds that the prosecution presented sufficient evidence to make out a prima facie case for the crime charged.False promise is a crime whereby a person obtains property falsely based on an intentional misrepresentation of precentor past fact.Under the crime of larceny by false promise，a person can wrongfully obtain possession of property under similar means.Here，the evidence tends to establish sufficient evidence for this crime.The fact that Al closed his mill and laid off his employees on April 30，1999，would tend to show that he no longer desired to continue his business.By soliciting orders during May and June，Al was necessarily making false statements of material fact as to his ability to provide materials to the solicited customers.As such，sufficient evidence was presented to indict.

Arrest/Search and Seizure

2.Lawfulness of the warrantless arrest and search of Al's briefcase


A.Al's arrest


Par's arrest of Al in his home was an illegal warrantless arrest not justified by exigent circumstances.The issue is the validity of the arrest.

Under New York law，an officer cannot arrest someone in or at their home without an arrest warrant or unless exigent circumstances exist (i.e.，a“hot pursuit”).Because these circumstances are absent，an officer may not go to a person' home to arrest them without a warrant.A warrant can only be acquired based on probable cause and issued by a neutral magistrate.Here，because Pat had no warrant，an arrest of Al while leaving his home would be illegal.

Assuming，however，that“as he was leaving the house”implies that Al was sufficiently outside of his home and that he was in the general public.The rule is that an officer can arrest a person in the public so long as he has probable cause to believe that the person arrested has committed the target crime.If“as he was leaving”is interpreted to mean Al has left his house，the arrest would be legal because based on Pat's probable cause acquired by Carl's statements at the police station.

Search Warrant

Fruit of The Poisonous Tree


B.The search of Al's briefcase


Assuming the arrest in Al's home was illegal，the issue is whether the contents of the briefcase must now be suppressed as a violation of Al's Fourth Amendment rights against illegal search and seizure.Put more simply，would the discovery of the money be a fruit of Pat's unlawful search?

The Fourth Amendment protects individuals against unlawful searches and seizures.The general rule is if a search warrant is absent，the police cannot search an individual unless one of the enumerated warrant exceptions applies.

The only relevant exception here would be the warrant exception that applies to searches that are incident to a lawful arrest.This rule allows an officer to search the“wingspan”of an individual so long as it is part of，and at the same time as，a lawful arrest.Because the arrest of Al in his home was unlawful，the money found in Al's briefcase would be considered to be the fruit of an unlawful search and would not qualify for the“incident to a lawful arrest exception”.Accordingly，the contents of Al's briefcase should be suppressed.

It will be noted，however，that if as stated previously，Al was enough out of his home for the arrest to be lawful.The contents of the briefcase should not be suppressed because the search would be incident to a lawful arrest.

Discovery/Rosario Disclosure

3.Production of Carl's statement

The court was incorrect to deny Al's motion to compel the statement or strike Carl's testimony.The issue is the prosecution's duty of production as to past statements by prosecution witnesses to the police.

Under the New York Criminal Procedure Law (CPL)，upon request by the defendant，the prosecutor in a criminal case must turn over certain relevant evidence to the defense.This includes past grand jury testimony，any reports (scientific or medical) the prosecution has in its possession，along with other materials including the prior statement of a prosecution witness made to any law enforcement official to be used at trial.The purpose of this rule is so that the defense can have an opportunity to cross examine a prosecution witness through his prior statements.This rule extends to all statements that the prosecutor has as well as any statements he could obtain through reasonable efforts.This would include statements in possession of law enforcement officials.

Here，although the prosecution was not in possession of the statement，it cannot be said that will reasonable efforts they could not have obtained it.Accordingly，the court was wrong to conclude that the prosecutor had no duty to produce the statement or the court could strike the witnesses testimony.Upon reasonable request to the prosecution，which it appears that Al gave，such material must be produced.

EVIDENCE:Character Evidence-Defendant

4.The court improperly sustained Al's objection to the proof of a common scheme to defraud.

In a trial based on fraud，the prosecution can introduce evidence to prove that the defendants activities established a common scheme to defraud creditors.The issue is whether this type of evidence of Al's character is admissible in a criminal case.Under the Federal Rules of Civil Procedure，the prosecution cannot introduce evidence of a defendants character to show conduct in conformity with that character on a specific occasion.An exception to that rule is when the defendant's conduct is used to show a common scheme to commit a crime.Here，Dan's testimony shows just that.Therefore，it should not be considered impermissible character evidence.Accordingly，it should be allowed in under the Rules of Evidence to show a common plan or scheme.Evidence must be relevant to be admitted in court.Here，the evidence is relevant because it has a tendency to prove or disprove a matter in issue in the case.Only relevant evidence will be allowed in by the court in a proceeding and proving a common plan or scheme by a defendant is certainly relevant，even though it is a past act by the defendant.Other exceptions to this rule include evidence establishing motive，opportunity or identity of the defendant.These types of evidence have been deemed relevant and are admissible in a criminal trial under the Federal Rules of Evidence.

Discussion

1.The court's denial of Al's motion to dismiss the indictment was proper.The issue is whether the prosecution has established the elements of grand larceny by false pretenses.In New York，according to the New York penal law，an indictment for larceny generally required showing 1) a trespassory taking，2) and carrying away，3) of property of another 4) with intent to steal.As applied to these facts，the indictment for larceny can be sustained.First，Al took the six customers' money after his employees had been laid off and production shut down，showing that he had no intent to actually produce the ordered goods.Next，Al had possession of the money as owner of the business.Al also was found with a good deal of money on his person.However，to establish larceny by false promise，the prosecution must also show a false promise to supply goods in return for money.The facts support this proposition，even though the delivery deadline probably had not passed for all orders.The fact that the saw mill shut down and Al was on his way out of town would be enough.To establish grand larceny in New York，the prosecution must show that the amount of money exceeded $ 3，000 for third degree，$ 50，000 for second degree and $ 1，000，000 for first degree.Thus，Al would be indicted for six counts of third degree grand larceny.In order to achieve a conviction at trial，the prosecution must prove all of the elements beyond a reasonable doubt.However，to sustain a grand ju-ry indictment，the prosecutor need only present legally，sufficient evidence.Here，the evidence presented sustained the indictment，even without the use of the possibly illegal evidence.

2.The court's granting of Al's motion to suppress both the arrest and the search of the briefcase was correct.The issue is whether evidence seized in violation of a defendant's Fourth Amendment rights is admissible.The rule is that arrests without a warrant made in the home are invalid，as are any contemporaneous searches pursuant to such illegal arrest.

First，the arrest was illegal and violated Al's Fourth Amendment rights because it was made without a warrant as he was heaving his home.A warrant requires three things:1) probable cause，2) neutral and detached magistrate and 3) specificity as to the things and places to be searched.Although all searches and arrests need a warrant，exceptions are made for warrantless seizures.In this case，Pat，the police officer，had no warrant and had only Carl's statement to support probable cause.When Pat was dispatched to Al's home，she should have obtained a warrant to arrant to arrest him.Although he was leaving his home and not in it，a public arrest was still not valid because it is questionable whether Pat had probable cause，or a good faith belief based on evidence，that Al had committed a crime.Although the fact that Al appeared to be leaving town，an exigent circumstances exception to the warrant requirement would not be met.Pat had a duty to obtain more evidence before making an arrest.

Second，as to the search of the briefcase，it was also illegal.A person has a Fourth A-mendment right to be free from unreasonable searches and seizures.Like the law of arrest，a search requires a valid warrant based on probable cause，or an exception to the warrant requirement.Although the search of Al pursuant to a valid arrest might be valid，since his arrest was unconstitutional，such a search would also be excluded under the“fruit of the poisonous tree”doctrine of the exclusionary rule.The exclusionary rule is a judicial remedy whereby all illegal evidence is suppressed from use at trial.This rule extends to all evidence resulting from the first illegal act，if they are interdependent.In this case，since the arrest was invalid，the following search incident to arrest was also invalid.Al had proper standing to challenge both because he had a reasonable expectation of privacy in both his person and his briefcase，and the police violated this privacy.Finally，even if the arrest was valid and a search incident to an arrest were conducted，the briefcase may not have been an acceptable search unless the police feared that Al might be carrying weapons inside.New York law restricts the scope of permissible searches pursuant to arrest and allows such searches within the arrestee's wingspan only if the police fear the arrestee poses a threat of violence from possession of a gun.

In sum，both the arrest and the search were validly excluded.

3.The court was wrong in denying Al's motion to suppress Carl's testimony，or alternatively produce Carl's statements to the investigator.The issue is whether criminal defendant has a right to obtain all the statements of witnesses him，prior to testifying，if made to the govern-ment.In New York，such materials are compelled under the Rosario doctrine.Therefore，Al，in this case，had a right to see the statements made by Carl to the police investigator so that he could effectively cross-examine Carl about them.Despite the fact that the prosecutor did not have the statements，it still had a duty to inquire after any such statements made by witnesses and turn them over.Thus，the court should have sustained Al's motion.

4.The court erred in sustaining Al's objection to the testimony of Dan.The issue is whether Dan，a witness，may testify as to outside circumstances of events that establish a common scheme or plan by the defendant.New York's rule of evidence，as established by the common law of evidence，would allow such relevant testimony to show a common scheme or plan by Al to defraud his customers.Evidence law，in general，allows the admission of any relevant testimony.Evidence is relevant if it tends to prove or disprove a dispositive issue.The testimony of Dan was clearly relevant as an uncharged prior bad act because it met an exception to the rule that unrelated events are not admissible.Under the“MIMIC”rule as adopted in New York，evidence of motive，intent，identification，or a common scheme or plan is admitted as relevant evidence.Dan's testimony shows that Al committed similar acts to the ones at issue and should have been admitted.In this case，there is little chance that the prejudicial value of this testimony will outweigh its beneficial one，since Al is already convicted of six counts of similar larceny.The evidence should have been admitted.

New Words & Expressions

1.acquitted　无罪，无罪开释

2.accused　被告

3.actus reus　犯罪行为

4.aforethought　预谋的，故意的

5.allege　声称，断言

6.asphyxia　窒息

7.bail　保释

8.bigamy　重婚罪

9.bill of attainder　未经审判直接被判有罪

10.bribery　行贿罪

11.burglary　闯入他人室内并实施其他犯罪行为

12.capital punishment　死刑

13.causation　犯罪行为和结果之间的因果关系

14.challenge for cause　在陪审员资格审查程序中因法定原因要求陪审员回避

15.circumstantial evidence　旁证

16.coercion　强制，强迫

17.confession　认罪

18.consent　赞成，同意

19.conspiracy　共谋，阴谋

20.corpus delicti　犯罪事实

21.culpable　有罪的，该责备的

22.detention　拘留

23.diplomatic immunity　外交豁免

24.due process　正当程序

25.embezzle　挪用，贪污

26.entrapment　诱捕

27.euthanasia　安乐死

28.ex post facto　溯及既往的，事后的

29.felony　重罪

30.first degree murder　一级谋杀罪

31.habeas corpus　人身保护令(向法庭申请审理羁押的合法性)

32.hung jury　未达到全体一致或法定票数的无效陪审团

33.indictment　刑事起诉状

34.intoxication　中毒，喝醉

35.involuntary manslaughter　因放任或过失在实施其他犯罪行为时造成他人死亡

36.justifiable homicide　有正当理由杀人(如执行死刑)

37.knock and announce rule　警察搜查时的程序要求(即敲门并讲明到场理由)

38.knowingly　故意的犯罪心理

39.larceny　盗窃

40.mens rea　犯罪意图

41.Miranda Warning　米兰达警告(美国警察在讯问前告知嫌疑人权利)

42.misdemeanor　轻罪

43.mistrial　因程序问题而致的无效审判

44.mitigating circumstances　罪行减轻情节

45.money laundering　洗钱

46.motive　犯罪动机

47.obstruction of justice　妨碍司法公正

48.opening statement　开庭陈述

49.pardon　赦免

50.parole　有条件释放，假释

51.penal code　刑法典

52.peremptory challenge　无需理由要求陪审员回避

53.perpetrator　犯罪者

54.petty offence　轻微的违法行为

55.plea bargaining　认罪协商，辩诉交易

56.police interrogation　警察讯问

57.presumption of innocence　无罪推定

58.probation　缓刑

59.prosecute　提起公诉

60.provocation　挑衅，激怒

61.public defender　公设辩护律师

62.reasonable doubt　合理怀疑

63.search warrant　搜查令

64.seizure　没收

65.sentence　刑事判决，量刑

66.sheriff　法警，警长

67.statutory rape　法定强奸罪［即使受害人同意(例如未成年人)，也构成犯罪］

68.subpoena　传讯，强制传唤

69.summons　传票传唤

70.treason　叛国罪

Exercises


Please choose the best answer to the following questions.



1
 .A crime may be defined as:

A.a wrong committed only against persons.

B.a wrong prohibited by the common law but not statutory law.

C.a wrong prosecuted by a private attorney.

D.a wrong committed against society as a whole.


2
 .Standard of proof in a criminal law case is:

A.by a preponderance of the evidence.

B.the 50 percent rule.

C.beyond a reasonable doubt.

D.by clear and convincing evidence.


3
 .Which tort provides a basis for a criminal prosecution as well as a tort action?

A.slander

B.battery

C.invasion of privacy

D.libel


4
 .Which of the following does NOT describe a felony?

A.If found guilty，you are sentenced to prison for up to six months.

B.If found guilty，you go to federal or state penitentiary.

C.If found guilty，you may face the death penalty.

D.If found guilty，you may face life imprisonment.


5
 .A homicide committed without malice towards the victim is known as:

A.first-degree murder.

B.manslaughter.

C.a misdemeanor.

D.extortion.


6
 .If you are convicted of disorderly conduct and are sentenced to pay a fine and nothing more，you have committed:

A.a fifth degree felony.

B.a misdemeanor.

C.a third degree felony.

D.only a tort.


7
 .In order for someone to be convicted of a crime，which of the following elements must exist?

A.The defendant had a socially maladjusted childhood.

B.The defendant had no intent to commit the act.

C.The defendant performed a prohibited act.

D.The defendant performed a morally questionable act.


8
 .A wrongful mental state is known as:

A.mens rea.

B.malum in se.

C.actus reus.

D.deus ex machina.


9
 .With regard to corporations:

A.they may be held liable for crimes，just as individuals may be.

B.they may never be held liable for crimes.

C.they do not really exist，so they cannot be liable for crimes，only for torts.

D.they may only be held liable for crimes if they are privately owned.


10
 .The“responsible corporate officer”doctrine means that:

A.corporate officers must be responsible for their own actions but not for statutory

violations committed by employees under their supervision.

B.corporate officers are responsible only for profits.

C.corporate officers are never responsible for profits.

D.corporate officers may be held liable for statutory violations committed by employees under their supervision.


11
 .If James takes Ellen's diamond-studded watch from her desk at work while Ellen is at lunch and does not return it，he may be guilty of the crime of:

A.battery.

B.larceny.

C.arson.

D.forgery.


12
 .The key difference between larceny and robbery is:

A.robbery always involves the use of a firearm; larceny does not.

B.larceny always involves an altered document; robbery does not.

C.robbery involves force or fear; larceny does not.

D.larceny always involves arson; robbery does not.


13
 .Bob often left his friend Mark in charge of his bicycle store.One Saturday evening，after Mark had left for the week，Bob discovered that he was missing $ 9,000 in cash.Mark may be guilty of:

A.robbery.

B.embezzlement.

C.misappropriation.

D.conversion.


14
 .If Jane advertises on the radio that she has a cream that is guaranteed to grow hair，although she knows that this is not true，Jane may be tried:

A.under state law only.

B.under international law only.

C.for the federal crime of wire fraud.

D.for the crime of embezzlement.


15
 .Larry gives Senator Snort a $ 100,000 check so that Senator Snort will make sure the federal government will buy all its paper clips from Larry's company.Larry:

A.has accepted a bribe.

B.has done nothing illegal; this is how interest groups operate.

C.committed the crime of bribery the moment he made the offer.

D.has committed the crime of fraud.


16
 .When profits earned illegally are channeled through a legitimate business for the purpose of giving the funds the appearance of legitimacy，which of the following may occur?

A.insider trading.

B.economic espionage.

C.money laundering.

D.burglary.


17
 .If you are charged with a crime，you might be able to defend yourself—and escape liability if you:

A.committed a prohibited act.

B.were voluntarily intoxicated at the time of the crime.

C.were over the age of sixty-five at the time of the crime.

D.were involuntarily intoxicated at the time of the crime.


18
 .A person may be found not liable for committing a crime if that person:

A.is over the age of eighteen.

B.suffers from a mental disease and lacks substantial capacity to appreciate the wrongfulness of his or her acts.

C.is voluntarily intoxicated.

D.made a mistake of law.


19
 .If Carl holds a gun to your head and tells you to steal money from your employer on his behalf(because you're the accountant and can do it rather easily)，you:

A.have a defense of duress.

B.have a defense of mistake of law.

C.have a defense of embezzlement.

D.have no defense.


20
 .The case of Miranda v.Arizona is primarily concerned with:

A.the rights of criminal defendants.

B.the procedural requirements of civil law.

C.the process of outlawing slander.

D.the procedure for bringing bankruptcy claims.


21
 .In which of the following circumstances is Defendant most likely to be convicted of common law murder?

A.While at a bar，a patron throws a drink in Defendant's face，and Defendant，in a rage，stabs and kills the patron.

B.Defendant is hunting deer and shoots and kills another hunter.

C.Defendant drives his car up onto and along a crowded city sidewalk，killing a pedestrian.

D.During an argument，Defendant shoves his opponent，who stumbles backward several feet and falls through a large retail display window.Glass shards penetrate the opponent's heart，killing him.


22
 .Late one night，John and Jacob broke into Diamond's Jewelry Store.As they were looting the store，Mr.Diamond，the owner who lived across the street，looked out the window and saw additional lights on in the store.Consequently，Mr.Diamond hurriedly dressed and ran across the street to his store.Before he arrived，however，Jacob became scared and left the store through a back entrance.When Mr.Diamond entered the store，John hid behind a display counter.As the owner walked toward the cash register，he discovered John in a crouched position.Startled，John pulled out a knife and stabbed Mr.Diamond to death.

Can Jacod be found guilty，if he is subsequently arrested and charged with murder?

A.No，because the killing was unintentional.

B.No，because he had renounced his participation in the felony before the killing.

C.No，because Mr.Diamond's death was not a foreseeable consequence of the burglary.

D.Yes，provided that he is also found guilty of burglary.


23
 .Nicholas went to Chin's Convenience Store intending to rob it.Nicholas had a gun inside his coat pocket.When Nicholas entered the store，Chin，the owner，saw that he had his hand in his coat pocket.Although Chin did not actually see the gun，he noticed a bulge in Nicholas' coat pocket.Paranoid because of a rash of recent robberies，Chin said，“Please don't hurt me…I‘ll do anything you want.”Chin then fainted and fell to the floor.Nicholas walked behind the counter and opened the cash register.He took $ 50 from the register and left the store.

If Nicholas is charged with robbery，he should be found

A.guilty，because Chin was placed in fear.

B.guilty，because Nicholas entered the store with a gun in his possession.

C.not guilty，because Nicholas did not make any threat of force.

D.not guilty，because Nicholas did not take any money from the victim's person.


24
 .One morning in the Laundromat，Danny approached Kirk and said，“If you don't pay me $ 500.00 by July 2nd，I’ll beat you to a pulp.”A week later on July 2nd，Danny met Kirk at a local bar，and demanded the money.Kirk handed Danny the $ 500.00.After receiving the money，Danny then punched Kirk in the stomach and hurriedly left the bar.

Under modern statutory law，Danny would most likely be found guilty of which of the following crimes?

A.extortion and battery

B.extortion and robbery

C.assault and battery

D.assault and robbery


25
 .One evening，Stan received a telephone call from an unidentified source who informed him that Stan's wife was having an affair with Rodney.As a result，Stan drove to Rodney's house with a loaded shotgun.Believing that Rodney was in an upstairs bedroom，Stan fired the shotgun through the dining room window.Although Stan did not intend to harm Rodney，he discharged the firearm in order“to teach the bastard a lesson.”Unbeknownst to Stan，Rodney's wife，Lucy，was in the dining room and suffered a minor gunshot wound.

If Lucy recovers from her injuries，Stan should be found

A.guilty of attempted murder of Lucy only.

B.guilty of attempted murder of Rodney only.

C.guilty of attempted murder of both Rodney and Lucy.

D.not guilty of attempted murder of either Rodney or Lucy.


26
 .In most states the division of homicide into degrees is distinguished according to which of the following?

A.The causal relationship between defendant's act and the resulting death.

B.The attendant circumstances surrounding the death.

C.The nature of the act causing the death.

D.The defendant's state of mind at the time the killing was committed.


27
 .A person may be found not liable for committing a crime if that person:

A.is over the age of eighteen.

B.suffers from a mental disease and lacks substantial capacity to appreciate the wrongfulness of his or her acts.

C.is voluntarily intoxicated.

D.made a mistake of law.


28
 .Goodwin was at the King's Head Pub drinking Guinness beer and playing darts with a group of friends.Quite intoxicated，Goodwin left the bar around midnight.He was staggering down the street when Hicks approached him from behind.Hicks took out a cucumber stuck it against Goodwin's back and said，“l gotta gun…give me your wallet or I‘m gonna kill you.”Frightened，Goodwin fainted and fell to the payment.Hicks reached into Goodwin's pants pocket and stole his wallet.

Hicks is guilty of

A.attempted robbery.

B.robbery.

C.larceny.

D.assault and larceny.


29
 .Doppler wanted to steal some papers from Compton's office safe，and so he arranged to have a meeting with Compton at the office.When Compton left the room，Doppler put a knockout drug that he had prepared in Compton's coffee.After Compton passed out from drinking the coffee，Doppler stole the papers.Unfortunately，Doppler miscalculated the dosage，and Compton died.

What is the most serious offense of which Doppler can be convicted?

A.Murder.

B.Voluntary manslaughter.

C.Involuntary manslaughter.

D.None of the above.


30
 .Dolan rented a room for two nights at the Quality Inn Motor Hotel.This room，like all others in the motor hotel，was equipped with a large color television set.Dolan decided to steal the set，pawn it，and keep the proceeds.To conceal his identity as the thief，he contrived to make the room look as if it had been burglarized.However，he was traced through the pawnbroker and arrested.

On these facts，Dolan is guilty of:

A.Embezzlement.

B.False pretenses.

C.Larceny.

D.Larceny by trick.


31
 .Kidnapping

A.To tell a child to rest in the afternoon.

B.To take and detain someone without consent or privilege.

C.A civil action for false imprisonment.

D.Holding a person hostage during a robbery.


32
 .State's Attorney

A.A local prosecutor who exercises powers in criminal matters.

B.A lawyer who will sue other states for various interstate crimes，such as unlawful air or water pollution.

C.A criminal defense attorney employed by a state or county to represent defendants who cannot afford to hire their own lawyers.

D.A federal prosecutor，also known as a“district attorney.”


33
 .Attorney General

A.A military attorney who represents the U.S.Armed Forces.

B.An attorney who does not have a specialty in law but rather maintains a general law practice.

C.On the federal level，the attorney who is the head of the U.S.Department of justice，and on the state level，the attorney who represents the state in court proceedings and other legal matters.

D.A special prosecutor who may investigate the President of the Unites State for certain crimes.


34
 .Public Defender

A.A person who defends public morals and notions of morality.

B.A defense attorney who advises the trial court judge on how to rule in a particular case.

C.An attorney who will represent the interest of the amicus curiae，or“friend of the court.”

D.A court-appointed attorney who will represent indigent defendants in certain criminal matters.


35
 .Search warrant

A.A warranty，as in commercial law.

B.Document that may be issued when a defendant“skips bail.”

C.Permission granted by a spouse to search a home without a warrant.

D.Judicial order to a law enforcement officer to authorize a search and seizure of stolen property，contraband，and other evidence of criminal activity.


36
 .White Collar Crime

A.A crime committed in a laundry.

B.A crime committed by“blue collar”workers.

C.Any nonviolent crime or“victimless”crime.

D.Nonviolent crimes committed by business executives，bankers，accountants，and even some lawyers.


37
 .Acquit

A.Verdict of a judge or jury finding that the state has not proven guilt.

B.Jury nullification.

C.Voluntary termination of employment.

D.To convict a defendant upon a showing of guilt beyond a reasonable doubt.


38
 .Double-jeopardy

A.Popular American game show.

B.Being placed on trial twice for the same offense(by the same sovereign).

C.Being unable to serve a summons.

D.Presenting evidence before a grand jury.


39
 .Motion to Suppress

A.Illegal political activity related to the Watergate Hotel in Washington，D.C.

B.A request made by prosecutor to exclude evidence against the defendant.

C.A request made by defense counsel(usually before trial) to exclude evidence against the defendant.

D.A tactic used to avoid producing certain documents requested in discovery.


40
 .Conspiracy

A.At common law，an agreement between two or more persons to accomplish some criminal or unlawful purpose，or to accomplish a lawful purpose by unlawful means.

B.Placement in a conspicuous place.

C.The creation of counterfeit currency.

D.A failed attempt to commit a crime.


41
 .Probation

A.Procedure that allows offenders to return to prison.

B.Procedure that allows offenders to return to the community under the nominal supervision of a“probation officer.”

C.Constitutional Amendment that made it a crime to drink alcohol(also known as the period of“Prohibition”).

D.Mandatory procedure under the Federal Sentencing Guidelines.


42
 .Miranda Warnings

A.A caution against wearing large hats made of fruit，once made popular by the Hollywood actress Carmen Miranda.

B.The right to remain silent in class.

C.The warnings that custody prior to asking them questions about a crime.

D.Warning that police officers must give to persons who want to confess voluntarily to crimes.


43
 .Plea Bargain

A.A meeting of the criminal minds.

B.Use of federal sentencing guidelines.

C.A reduced court filing fee for filling pleadings.

D.A defendant's agreement to plead guilty in exchange for a reduced charge or other special treatment.


44
 .Closing Statements

A.Documents for a real estate closing.

B.Arguments made by lawyers for each side before the jury decides whether a defendant is guilty.

C.Statements made by the jury to explain why it reached a particular verdict.

D.Statements made by the judge at the end of trial.


45
 .Bail

A.To remove water from a sinking boat.

B.A stack of hay.

C.The money secretly offered to police officers in exchange for being set free.

D.The amount of money set by a judge to obtain pretrial release from custody.


46
 .Contraband

A.A musical group from Nicaragua，popular during the 1980's.

B.Any property，such as narcotics or weapons，which is unlawful to produce，possess，or smuggle.

C.The constitutional power of the U.S.President to banish criminals who displease him.

D.Term used to describe crimes related to the Internet.


47
 .“I plead(or take) the Fifth”

A.Statement made by an attorney who refuses to disclose evidence of an impending criminal act.

B.A statement made by a special prosecutor when asked by media to explain his actions.

C.A refusal to answer a question because the answer may lead to evidence of a crime involving that person.

D.A statement made to a bartender when ordering，for example，a fifth of vodka.


48
 .Speedy Trial

A.A criminal trial that happens so fast that the defendant does not get an opportunity to testify.

B.An award given to an attorney who can prosecute cases quickly.

C.Legal principle that allows criminal defendants to avoid prosecution if they move for extensions of their trial dates.

D.Constitutional requirement that a criminal defendant's trial not be unreasonably delayed.


49
 .Nolo contendere

A.A plea of guilt to a criminal offense.

B.A plea of innocence.

C.A plea of neither guilt nor innocence，but only that the defendant does not wish to contest the criminal charges(“no contest”).

D.A plea entered when a criminal defendant cannot be located.


50
 .Grand Jury

A.A jury which is more intelligent than an average jury.

B.A jury comprised of older citizens.

C.A jury that will decide whether a criminal defendant is guilty.

D.A jury that will decide whether there is sufficient evidence to charge a defendant with a crime.


51
 .One evening Glover set fire to Horsey's occupied house.As a result of the blaze，Horsey's daughter was burned to death.Glover was charged with felony-murder on the first count and arson on the second count of the two-count indictment.The jury found the defendant guilty on the first count，but returned an innocent verdict on the second count.

Glover's attorney's motion to set aside the guilty verdict on the felony-murder charge will most probably be

A.Granted，because the guilty verdict is plain error that adversely affects Glover's constitutional rights.

B.Granted，because the verdicts are legally inconsistent and should lead to an acquittal with respect to both charges.

C.Denied，because the verdicts do not amount to a reversible error.

D.Denied，because Glover's proper remedy is to seek an appellate review for a non-constitutional error.


52
 .Which of the following is NOT a prerequisite of a class action?

A.Typicality of the named parties' interests to those of the class as a whole.

B.Commonality of questions of law or fact.

C.Impracticality(due to number) of joinder of all class members.

D.Unanimity(evidenced by signature of all class members) of express consent to class action.


53
 .Which of the following is generally true with respect to a jury trial?

A.The jury decides both matters of law and matters of fact.

B.The jury decides matters of law，while the judge decides matters of fact.

C.The jury decides matters of fact，while the judge decides matters of law.

D.The judge decides both matters of fact and matters of law.


54
 .Parker，a suspected drug dealer，was arrested after selling three grams of“angel dust，”a controlled dangerous substance，to undercover police agents.He was subsequently convicted in state court of possession with intent to distribute narcotics.Following his conviction，Parker was sentenced to a prison term of 10 years.After being sentenced，Parker's attorney，Ball，appealed the conviction citing jury misconduct.While his appeal was pending，Parker was then indicted by both a federal and a state grand jury for conspiracy to distribute the same“angel dust.”

Parker's attorney filed motions to dismiss each of the new indictments on the ground that they violate the Double Jeopardy Clause.In all likelihood，the Double Jeopardy Clause requires the dismissal of

A.both indictments

B.the state indictment but not the federal indictment

C.the federal indictment but not the state indictment

D.neither of the indictment


55
 .Officers arrest Flanders in Marge's home pursuant to a valid arrest warrant.Cocaine is seen on the table in Marge's bedroom，and Marge is arrested.Marge moves to suppress the drugs.Which of the following statements is the most accurate and appropriate?

A.The cocaine is inadmissible against Marge unless the officers had a search warrant.

B.The cocaine is admissible pursuant to the plain view exception to the warrant requirement of the Fourth Amendment.

C.The cocaine is admissible under the“wingspan”search permitted as a search incident to an arrest.

D.The cocaine is inadmissible unless probable cause existed and the seizure was not inadvertent.


56
 .Fire inspectors，having no warrant but having probable cause to believe that a specific house contains fire code violations，enter the house without consent and conduct an inspection.They find the violations as expected.Which of the following statements is the most accurate and appropriate?

A.The search is proper as an“administrative”or“regulatory”search because，as such，it is sufficient that the fire inspectors had probable cause to believe the house contained fire code violations.

B.The search is proper so long as the fire inspectors are acting pursuant to statutory authority and so long as they conduct the searches on a regular，systematic，and non-arbitrary basis.

C.The search is proper if there was probable cause and if the code violations were criminal and not just administrative in nature.

D.The search was improper because there was no warrant.


57
 .Dorian is on trial for a federal offense.The government has subpoenaed crucial documents from Dorian's bookkeeper.The documents will clearly incriminate Dorian，and so Dorian wishes to invoke her Fifth Amendment privilege against self-incrimination to prevent the documents from being admitted.

Will Dorian succeed in preventing admission of the documents?

A.Yes，because the documents will incriminate Dorian.

B.Yes，because the documents belong to Dorian; the bookkeeper merely has custody of them.

C.No，unless the documents included records required to be kept by legislation.

D.No，because the Fifth Amendment privilege applies only to compelled testimony.


58
 .While testifying as a witness in court，D falsely and gratuitously refers to his neighborp，who is not in court，who is not a witness，and who is not a party to the suit，as a loud，obnoxious，stupid，old fool whose rantings and ravings disturb the neighborhood.

A.P cannot recover damages from D because the statement was made in court.

B.P cannot recover damages because he did not himself hear the statement.

C.P cannot recover damages unless he can show special damages because this is not a slander per se.

D.P cannot recover under the Gertz rule unless he shows that D was at least negligent.


59
 .With respect to the burden of persuasion，which standard of proof typically applies to whom in criminal cases?

A.Burden:beyond a reasonable doubt; borne by:the prosecution.

B.Burden:beyond a reasonable doubt; borne by:the defendant.

C.Burden:preponderance of the evidence; borne by:the prosecution.

D.Burden:preponderance of the evidence; borne by:the defendant.


60
 .Donald was arrested for burglarizing Raymond's apartment.He was duly given Miranda warnings，and Donald invoked his right to remain silent.When Donald was put into the lockup，the police took from him his wallet，watch，and other personal possessions.Cyndy，a police officer，immediately began to make an inventory of Donald's personal effects.During the course of the inventory，Cyndy noticed that Donald's watch bore the inscription，“To Victor Victim with love.”Two days earlier，Cyndy had taken the complaint of Victor Victim when Victim reported a burglary.Cyndy concluded that Donald had probably burglarized Victim's dwelling.She reported the inscription on the watch to Dorothy，the detective who had arrested Donald.Donald was subsequently charged with the Victim burglary.

Did Cyndy violate Donald's constitutional right?

A.Yes，because items to be inventoried may be listed，but they may not be closely examined.

B.Yes，because no search warrant was obtained.

C.No，if the inventory was a routine procedure of the kind the police normally conduct when an incarceration takes place.

D.No，but only if the police had probable cause to believe that Donald had burglarized Victim based on a source other than the watch.


Part Nine　Intellectual Property Law

知识产权法导读

知识产权是人类智慧的产物，它是一种无形资产，以一种有形的形式被表现出来，知识产权的所有人具有专有权。知识产权通常涉及多种法律保护，如专利法、版权法、商标法、合同法、侵权法、反垄断法、反不正当竞争法等。美国知识产权法主要包括专利法、版权法、商标法和商业秘密法。

一、商业秘密法

商业秘密可以是由任何用于某人经营活动中的公式、图样、设计或信息汇编而成，它可以使其所有人比较于其他没有获知该秘密的竞争者具有取得某种优势的机会。商业秘密可以是一个化学配方的公式，一个生产处理或保护材料的程序，一个机械或其他装置的图样，甚至也可以是一张顾客清单。商业秘密与商务中其他秘密情报不同，它不是商业经营中单个或短暂事件的信息，商业秘密是在商业运行中连续使用的程序或设计。

美国商业秘密法的基本着眼点，不是为了解决知识和智力成果在社会发展和推广中的应用问题，它的基本目的是为了维持商业规矩的标准。[1]
 美国商业秘密法是普通法的一部分，是州法，美国的大多数州都制定了自己的商业秘密法。虽然美国国会制定有《统一商业秘密法》，但并没有在所有州获得通过。根据商业秘密法的规定，禁止侵占特定的秘密信息。较之于专利法或版权法。它们与传统的侵权法和合同法的关系更为紧密。保护商业秘密的根本目的是禁止利用不公平或不合理的手段“盗窃”信息。实质上，商业秘密是知识产权私法的一种形式，发明人确立合同上的限制或筑起法律的“围墙”，保护商业秘密不被侵占。

符合商业秘密保护条件的客体非常广泛，它包括一切商业或技术信息。其获得保护的具体要求是:信息必须是秘密的，但并不要求绝对保密，而可以是相对的秘密;商业秘密必须有商业价值;商业秘密的所有人采取了合理的保密措施。商业秘密没有确定的保护期限，只要是处于保密状态，就可以获得保护。一旦秘密被公开，保护也就失去了。

美国各州没有专门的负责“核准”(或甚至登记)秘密的机构。任何符合上述条件的信息均能受到保护。法律认定侵占商业秘密的两种情形:以盗窃或其他不正当手段获取秘密;或被告知人不履行保密义务使用或泄露秘密。但是，商业秘密法不禁止独立发现或发明，也不禁止竞争者通过“反向工程”合法获得的产品，获取产品内部的秘密。违反商业秘密法时商业秘密所有人有权要求赔偿，另外，诉讼当事人也可以要求获得使用和进一步披露的强制令。

二、专利法

专利是受法律保护的创造发明，它是经申请、审查批准，在一定期限内发明人或其受让人享有专有权利的发明。专利权是一种独占权，专利权人享有生产、使用、销售发明的专有权。非经专利权人许可，任何生产、使用和销售他人专利技术的行为都是违法行为。

专利法创造一定期限的垄断权，保护有关生产工艺、机器和物质的复合物的创造发明。科学发现、智力活动的规则和方法、疾病诊断和治疗方法均不能授予专利。公众直接受益于鼓励创新发明和专利技术的公布。专利保护期满以后，发明成为公共领域的一部分，任何人都可以无偿使用。

为获得实用专利，发明人必须向专利与商标局提出申请，应具备四个要件:可取得专利的客体、新颖性、非显而易见性和实用性。专利权人还必须以使其他人能够制作或使用该发明的方式公开他的发明。

专利与商标局还对独特的植物授予植物专利，对产品装潢设计授予外观设计专利。美国专利法规定外观设计专利的保护期是14年。

《美国宪法》是美国专利法制度的立法基础。《美国宪法》第1条第8款规定:“国会应享有权力……通过确保作者和发明人分别对其著作和发现在有限时间内的独占权以促进科学和实用技艺的进步”。美国专利法制度的发展大致经历了三个阶段，第一个阶段是1790至1952年，其间，在1790年、1793年和1836年先后对专利法进行了三次废除和制定，确立了专利授予的基本标准和审查机构。第二个阶段是1952年至2003年，1952年对专利法的修改奠定了美国现代专利法的基本构架，提出了非显而易见性的专利新标准; 1954年对有关植物专利的条款进行了修改; 1982年将所有外观设计专利的保护期固定为授权之日起14年。第三个阶段为2003年至2011年，针对美国现行专利制度的弊端，美国开始了近60年来美国专利制度最全面、幅度最大的一次修改。2011年9月16日，美国总统奥巴马正式签署《美国发明法案》(《America Invents Act》)。其中对专利法内容的三大变化需要特别关注。首先，在专利申请方面由先发明制改为发明人先申请制(first inventor to file)。长期以来，美国专利制度一直采用先发明制，即专利授予最先做出发明创造的发明人。而目前世界上绝大多数国家都采用先申请制。此次专利法改革，美国将先发明制改成了发明人先申请制，即专利授予先申请的真正的发明人。其次，扩大了现有技术的范围，实行绝对新颖性。此前的美国专利法规定，世界范围内的以专利、公开出版物形式公开，以及美国境内公开使用、销售而公开的技术构成现有技术。修改之后取消了地域区分，凡世界范围内以专利、公开出版物、公开使用、销售或其他方式为人所知的技术均构成现有技术。最后，在对专利提出质疑的机制方面也发生了重大变化:增加了新程序。此前，在美国对专利的有效性提出挑战主要是通过诉讼在法院解决。[2]


三、版权法

版权是国家赋予作品原创作者或其受让人在一定期限内对作品的专有权，以公开该作品作为交换条件。版权所有者对作品享有专属的复制权、演绎作品权、发行权、公开表演权与展览权。

版权法与专利法一样，都规定了垄断权，以推动科技的进步。但是两者的要素及权利内容各不相同，反映了它们各自力图鼓励的创造领域完全不同。总的来说，与专利权相比，版权比较容易获得，保护期也长得多。但是版权获得保护的范围较小，也没有专利权那样的绝对权。

版权保护的目的是为了鼓励知识，促进文学艺术和科学事业的发展，1790年美国国会仿照英国安娜法令制定通过了第一部联邦版权法。此后，1802年、1831年、1834年、1903年历经修改，1976年通过新的版权法，并于1980年作了进一步修订，从而使美国的版权制度更加完善

版权法涵盖文学和艺术的表现形式，它包括文字、诗歌、歌曲、舞蹈、戏剧作品、计算机程序、电影、雕刻和绘画。思想本身不能受保护，但是作者思想的某种具体表达形式是可以受保护的。一部作品必须展示其原创性，必须以“有形物”固定。作品一经固定，马上受版权保护。不需经过政府主管部门的审核，版权局负责版权作品的登记工作。虽然登记不是版权有效性的必要条件，但是美国的作者在提起诉讼时，必须登记作品。美国法对于版权保护期的规定十分复杂，请同学们在学习中注意具体规定。

美国版权法对作者的版权进行一定的限制，即合理使用原则，以实现促进人类文明的发展和进步的最终目的。只要是基于正当理由使用作品，如使用目的合法、使用分量对原作的影响不超过合理的限度，就不构成对版权的侵犯。现行版权法第107条首次对合理使用原则明确加以规定，“为了作品的评论注释、新闻报道、教学包括为提供教室使用的大量复制、学习或研究等目的，对于版权作品的合理使用(包括以影印、唱片或任何其他方式的复制)非侵害版权”。合理使用是对作品的自由使用。合理使用原则是法律对版权所有人权利最重要而且应用最为广泛的限制。

四、商标法

美国商标保护制度适用普通法和联邦立法《兰哈姆法》(1946年颁布)。联邦制定法的保护源于与专利法和版权法不同的宪法基础。联邦对商标和不正当竞争的规范权不是来自宪法的明确授权，而是来自宪法中的规范州际间商业的商业条款。与专利和版权保护不同，商标法的产生不是出于希望刺激特定形式的经济活动。它最初的目的是为了保护大规模生产的社会中的消费者的利益，禁止不择手段的经营者试图利用他人的驰名标识或显著符号牟利。如今，商标法通过加强商标管理，保护商标专用权，促使生产、经营者保证商品和服务质量，维护商标信誉，不仅保护消费者的利益，同时对商品生产者和经营者也提供法律保护。

根据《兰哈姆法》，受保护的标识有如公司和产品的名称、符号、标识、口号、图画和图案设计、产品外观、颜色甚至气味。但是，并不是所有这些标志都可以获得保护。它必须具有显著性，必须代表所识别的商品或服务的来源，不能仅仅是对商品本身的一般性描述或所提供的产品或服务类别的通用术语。而且，显著性标志不能是产品本身的功能要素。对于描述性标识，必须获得第二含义方可作为商标。商标没有期限，它可以一直使用到被商标所有人“放弃”或成为不受保护的标志为止。

要获得商标法保护，商标必须在商业中实际使用，商标所有人还必须证明其在所在区域在先使用该商标，即具有优先权。《兰哈姆法》还规定商标申请人可以证明在不久的将来有在商业中使用的意图

《兰哈姆法》规定商标注册制度，专利与商标局负责审查商标申请并核准注册商标。注册分为主注册簿与辅注册簿。商标进行联邦主注册簿注册赋予了注册人许多好处，包括:表面有效证据;所有权取得的推定公告;联邦标的物管辖权;五年以后的不可争议性(赋予商标专用权) ;有权要求获得三倍赔偿金和律师费;有权禁止侵权商品进口。然而，联邦注册并不是寻求商标保护的必要条件。如果商标所有者认为他人正在使用相同或相似的标志识别竞争商品，那么他能够提起商标侵权诉讼。与专利法和版权法不同，商标侵权的判定不是取决于两枚商标的相似性或被告是否抄袭了原告的商标，而是依赖于消费者是否会混淆产品或服务的来源。如果发生混淆，那么商标所有人则有权要求法院发布强制令，禁止侵权人继续使用商标，并就过去的侵权要求赔偿。有时，还可以要求没收或销毁侵权产品。

1996年美国国会通过了《1995年联邦反商标淡化法》(下称《淡化法》)，将商标保护延伸至在不同种类的商品上使用的驰名商标。《淡化法》是美国联邦政府为加强对驰名商标的保护而制定的，其目的是为了防止驰名商标因被使用在过多不同商品上或被使用在品质不佳的商品上，对商标的标识力和显著性因模糊(blurring)或玷污而被冲淡。《淡化法》不考虑争议双方是否存在竞争关系，也不考虑是否存在混淆、错误或欺诈。

Chapter 1　Introduction

Intellectual property law courses are offered in the second and third years of law school.Students interested in pursuing intellectual property will often focus their studies on patent law or in the areas of copyright，trademark，and trade secrets.

Those students studying to become a patent lawyer must have as a prerequisite a background of scientific training.Normally，the student will possess a Bachelors of Science from an undergraduate university in chemistry，electrical engineering，mechanical engineering，or biotechnology.Patent lawyers are highly sought after in the United States，because of the ever growing field of technology and ingenuity.Patent lawyers can also practice copyright，trademark，and trade secret law，but in the larger cities where it is possible to specialize most prefer to specialize in patent law.

A lawyer who wants to become a copyright，trademark，or trade secret attorney can have any type of undergraduate(pre-law) training.The student's only prerequisite is to pass the bar exam after law school.To practice before the U.S.Patent and Trademark Office，however，a person must also take and pass a special patent bar exam.In larger cities in the Unites States，it is common for copyright，trademark，and trade secrets lawyers to practice only on those areas while lawyers who practice patent law often work only in the field of patent law.

Intellectual property law is the law that protects creations of human intellect.It is divided into four areas of law which include:(i) patent law; (ii) copyright law; (iii) trademark law; and (iv) trade secret law.Federal law governs patents，copyright，trademarks and some unfair competition causes of action.Other unfair competition causes of action，trade secrets，the right of publicity and idea law are the product of state common law and statutes.In some countries，this area of law is known as“industrial property”rather than intellectual property.

While each of the intellectual property doctrines is distinct，they all have characteristics in common.Each provides limited property rights in intangible products of investment，intellect and/or labor，whether they be inventive ideas，accumulations of information，original means of expression，business good will or the“persona”of a celebrity.Moreover，as discussed below，each doctrine has been shaped by much the same set of critical public policy concerns.

The primary purpose of intellectual property law is to ensure a rich，diverse and competitive marketplace.To achieve this purpose，intellectual property doctrines all provide property rights as incentives to individual who creates new products，services or works of art or literature.Property rights in the fruits of creativity increase the chances that profit from his work.By making creative endeavors financially feasible and potentially rewarding to large numbers of people，intellectual property laws facilitate provision of a variety of creative products and services to public.

In addition to economic incentives，however，a competitive market-place requires free access to innovation:Competitors need the freest possible use of others' intellectual creations in order to copy and improve on them.Requiring competitors to“re-invent the wheel”is highly inefficient.The ability to copy results in still greater variety and lower prices in the marketplace.Moreover，since the general public is meant to be the ultimate beneficiary of this bounty of products and services，it is important that the general public have as much access to the products of creativity as possible.

Obviously，the goals of giving creators property rights in their works and ensuring that competitors and the public have free use of those works can conflict.Each intellectual property doctrine seeks to achieve the optional balance between provision of private property rights and retention of public access to the products of creativity，in order to enhance the competitive marketplace to the fullest possible extent.Each intellectual property doctrine grants property rights to provide the greatest public access possible without undermining that incentive.

Chapter 2　Trade Secrets

Ⅰ.Key Influences on the Law of Trade Secrets

Trade secret doctrine developed in the common law and，since 1939，has been greatly influenced by section 757 and 758 of the first Restatement of Torts.Restatement of Torts Section 757 provides:

One who discloses or uses another's trade secret，without a privilege to do so，is liable to the other if

(1) He discovered the secret by improper means，or

(2) His disclosure or use constitutes a breach of confidence reposed in him by the other in disclosing the secret to him，or

(3) He learned the secret from a third person with notice of the facts that it was a secret and that the third person discovered it by improper means or that the third person's disclosure of it was otherwise a breach of his duty to the other，or

(4) He learned the secret with notice of the fact that it was a secret and that its disclosure was made to him by mistake.

Restatement Section 758 provides:

One who learns another's trade secret from a third person without notice that it is a secret and that the third party's disclosure is a breach of his duty to the other，or who learns the secret through a mistake without notice of the secrecy and the mistake，

(1) Is not liable to the other for a disclosure or use of the secret prior to receipt of such notice，and

(2) Is liable to the other for a disclosure or use of the secret after the receipt of such notice，unless prior thereto he has in good faith paid value for the secret or has so changed his position that to subject him to liability would be inequitable.

Another important development in trade secret law occurred in 1979，when the National Conference of Commissioners on Uniform State Laws published the Uniform Trade Secrets Act.The Uniform Act was designed to be enacted by individual state legislatures，and indeed，as of 1994，39 jurisdictions have adopted it or its 1985 revised version.Key provisions of the Uniform Act are quoted in the notes below.As its title suggests，the Uniform Act was intended to codify and further unify state trade secret provisions.In many respects the Uniform Act codified common-law rules that had already been established by the courts，with the influence of Restatement of Torts Section 757 and 758.Thus，the Uniform Act and the Restatement of Torts are similar in many respects and the Restatement provisions continue to be influential in interpreting the law，even in jurisdictions that have adopted the Uniform Act.For a detailed discussion of the Uniform Act and a comparison with Restatement of Torts Section 757 and 758，see Klitzke，The Uniform Trade Secrets Act，64 MARQ.M.REV.277.

Under either the Restatement or the Uniform Act，analysis of most trade secret claims breaks down into two basic inquires:(i) does the information or idea at issue qualify as a trade secret? and(ii) if it does，is the defendant's acquisition，disclosure or use of it prohibited under one of the theories set forth in Restatement of Torts Section 757 and 758 or their counterpart，Section 1 of the Uniform Trade Secrets Act?

Ⅱ.The Definition of Trade Secret

The court in Cyfertek refers to the Restatement of Torts definition of trade secret information，which is set forth in Section 757，comment b:

A trade secret may consist of any formula，pattern，device or compilation of information which is used in one's business，and which gives him an opportunity to obtain an advantage over competitors who do not know or use it.It may be a formula for a chemical compound，a process of manufacturing，treating or preserving materials，a pattern for a machine or other device，or a list of customers.It differs from other secret information in a business in that it is not simply information as to single or ephemeral events in the conduct of the business，as，for example，the amount or other terms of a secret bid for a conduct or the salary of certain employees，or the security investments made or contemplated，or the date fixed for the announcement of a new policy or for binging out a new model or the like.A trade secret is a process or device for continuous use in the operation of the business.

Section 757，comment b，provides six factors which should be considered in determining whether given information constitutes a trade secret:

(1) The extent to which the information is known outside of［plaintiff's］business.

(2) The extent to which it is known by employees and others involved in his business.

(3) The extent of measures taken by him to guard the secrecy of the information.

(4) The value of the information to him and his competitors.

(5) The amount of effort or money expended by him in developing the information.

(6) The ease or difficulty with which the information could be properly acquired or duplicated by others.

The Uniform Trade Secrets Act，Section 1(4)，provides:

“Trade secret”means information，including a formula，pattern，compilation，program，device，method，technique，or process，that

(1) Derives independent economic value，actual or potential，from not being generally known to，and not being readily ascertainable by proper means by，other persons who can obtain economic value from its disclosure or use，and

(2) Is the subject of efforts that are reasonable under the circumstances to maintain is secrecy.

Why does Restatement of Torts Section 757 comment b require that the plaintiff use the secret continuously in his business? This is one of the points at which the Uniform Trade Secrets Act differs from Restatement Section 757.The drafters of the Uniform Act deliberately deleted the requirement.Likewise，the Tentative Draft of the Restatement(Third) of Unfair Competition deletes the requirement.RESTATEMENT(THIRD) OF UNFAIR COMPETITION 39(Tentative Draft No.4，1993).

Ⅲ.The Secrecy Requirement

Why should protection be limited to information that is secret? What factors relevant in determining that the secrecy requirement was satisfied in that case?

(1) The extent to which the information is known outside of the plaintiff's business.Information that is widely known by the public or by others in the plaintiff's field of business will not qualify as a secret.However，the secrecy need not be absolute.Restatement of Torts Section 757，comment b，provides that“others may also know of the information independently，as，for example，when they have discovered the process or formula by independent invention and are keeping it secret.Nevertheless，a substantial element of secrecy must exist，so that，except by the use of improper means，there would be difficulty in acquiring the information.”

(2) The ease or difficulty with which the information could be acquired properly by others.If the information is available in trade journals or other published sources，it is not likely to qualify.Likewise，if the information can be ascertained by simply examining the claimant's finished product，trade secrecy status will be destroyed as soon as the product is publicly distributed.The fact that the information can be learned through complex“reverse engineering”of the product，however，generally will not negate trade secrecy status，as long as the defendant learned the information by some other mean.See Uniform Trade Secrets Act，Commissioner's Comment.

Chapter 3　Patent

Ⅰ.Utility Patents

1.Introduction

Thomas Jefferson's desire to provide an incentive to invent，but draw“a line between the things which are worth to the public the embarrassment of an exclusive patent，and those which are not”，is reflected in U.S.Patent Act，35 U.S.C.A.§§1-376，and in the extensive case law that construes and applies it.The Patent Act provides that in order to qualify for a utility patent，an invention must be“novel”，id.，§102;“non-obvious”，id.，§103; and“useful，”§101.

The United States Patent and Trademark Office(“PTO”)，which is a part of the Department of Commerce，initially determines whether an invention merits a patent.Inventors seeking a patent must submit a detailed application，containing specific claims which describe the innovative qualities of the invention.A patent examiner，with technical training in the field of the invention，then conducts a search of the prior art，or existing knowledge in the field，and determines whether the invention meets the novelty，non-obvious，usefulness and other Patent Act requirements.A disappointed applicant may appeal a rejection to the Board of Patent Appeals and Interferences，35 U.S.A.§134，and from there he may either appeal directly to the United States Court of Appeals for the Federal Circuit，id.，§§141，144，or obtain de novo review of the denial in the U.S.District Court for the District of Columbia.Id.，§145.

If it is determined that patentability requirements are satisfied，the PTO will issue a patent.The PTO's issuance of a patent，however，only provides a presumption that the invention is patentable.Id.，§282.If the patentee attempts to enforce her monopoly in an infringement action，the defendant may challenge the validity of the patent，leading the court to undertake its own review.If the court determines that the invention fails to satisfy the provisions of the Patent Act，it will declare the patent invalid and refuse to enforce it.

2.The Subject Matter of Utility Patents

As the Diehr opinion indicates，abstract ideas，scientific principles，laws of nature，and mathematical formulas are not patentable.Specific，physical applications of ideas，principles，laws or formulas are patentable.Thus，while Sir Issac Newton could not obtain a patent on the law of gravity，he could obtain a patent on a new machine or process which incorporates the law of gravity in its operation.

3.Standards of Patentability

(1) Utility

A patent may be denied for lack of usefulness if the invention fails to operate as claimed.For example，in Newman v.Quigg，877 F.2d 1575，11 U.S.P.Q.2d 1340(C.A.F.C.)，modified 886 F.2d 329(C.A.F.C.1989)，cert.denied 495 U.S.932，110 S.Ct.2173，109 L.Ed.2d 502(1990)，the applicant claimed to have invented a device that generated more usable energy than it consumed(a“perpetual motion”machine).The P.T.O.found that such a device would violate“either the first or second law of thermodynamics”，and rejected the application.In the course of district court review of the rejection，the application was ordered to submit a working model of the invention to the National Bureau of Standards for testing.When the National Bureau of Standards reported that tests failed to support the applicant's claims of more energy output than input，the district court held the claimed invention unpatentable for lack of usefulness.

See also Fregeau v.Mossinghoff，776 F.2d 1034，227 U.S.P.Q.848(C.A.F.C.1985).In that case the applicant claimed a method for enhancing the flavor of beverage by passing them through a magnetic field.A highly skeptical patent examiner rejected the claims for lack of utility due to inoperativeness.The applicant then submitted declarations from a Professor of Food Science who had conducted taste tests，averring that the test results demonstrated that the invention worked.The examiner remained unconvinced，finding that the declaration was not“evidence of the type convincing to the scientific community.”The Board of Patent Appeals and Interferences and the district court agreed with the examiner.The Federal Circuit affirmed，noting that a prima facie case of inoperability had been established simply by the nature of the invention，thus shifting the burden to the applicant to rebut the presumption.

(2) Novelty

Most nations grant patents to the first inventor to file an application，which leads to a“race to the patent office”when two or more sets of inventors are working on similar projects.The U-nited States，in contrast，favors granting a patent to the first person to make the invention.The novelty provisions in Section 102(a)，(e)，and(g) work together to make it very difficult for a “subsequent inventor”to obtain a patent.

Section 102 (a) provides that an applicant will be denied a patent if，prior to the applicant's invention date，any of four things happened:(i) the invention was“known”in the U-nited States; (ii) the invention was“used”in the United States; (iii) the invention was the subject of a patent anywhere in the world; or(iv) the invention was revealed in a“printed publication”anywhere in the world.

Section 102(e) provides that even if the earlier invention was not disclosed to the public in any of the ways enumerated in subsection(a)，its existence will preclude the subsequent inventor from obtaining a patent if it was disclosed in a U.S.patent application that was pending on the subsequent inventor's invention date and was later granted.Note that pending patent applications are kept in secrecy，35 U.S.C.A.§§122，so that our subsequent inventor applicant may have had no way of knowing the earlier invention's existence.

Section 102(g) places a final obstacle in the subsequent inventor's path to the Patent Office by providing that the earlier invention's existence will preclude a patent if the earlier invention was made in the United States and was not abandoned，suppressed or concealed.

Lack of novelty(“anticipation”) under Section 102 of the Patent Act entails“the presence in a single prior is disclosure of all elements of a claimed invention arranged as in that claim.”Connell v.Sears，Roebuck and Co.，722 F.2d 1542，1548，220 U.S.P.Q.193，198(C.A.F.C.1983).Essentially，the test for anticipation is the same as that for literal infringement.If something disclosed in a single reference would have literally infringed the patent if it arose after the patent issued，then it will anticipate if it arises before the applicant's invention.

The novelty，statutory bar，and obvious determinations are all made with reference to the prior art—earlier patents，publications and other“disclosing”events identified in Section 102.However，while the obviousness determination may be made by combining two or more prior art reference，Section 102 anticipation requires that the invention be revealed in a single reference—a single earlier invention，patent or publication.Additional reference may only be used to interpret the single reference，or show that the single reference would have enabled a person with ordinary skill in the art to practice the invention.

(3) Non-obviousness

The obviousness determination distinguishes which inventions are worthy of the“public embarrassment of a monopoly”and which are not.It is the most difficult standard to satisfy，and the most difficult to administer.The John Deere Court states that in order to assess the obviousness of an invention under Section 103，three basic factual findings must be made:(i) the scope and content of the prior; (ii) the differences between the prior art and the claims at issue; and (iii) the level of ordinary skill in the pertinent art.Once these facts are ascertained，then the question of law can be determined:would the subject matter of the patent application have been obvious at the time the invention was made to a person having ordinary skill in the art and knowledge of the pertinent prior art?

(4) Novelty v.Obviousness

It would seem that an invention that is disqualified for lack of novelty would also be disqualified for obviousness.As the Federal Circuit has noted，anticipation is“the epitome of obviousness.”Jones v.Hardy，727 F.2d 1524，1529，220 U.S.P.Q.1021，1025 (C.A.F.C.1984).That being the case，do we need a separate novelty provision? See R.L.HARMON，PATENTS AND THE FEDERAL CIRCUIT 43-44(2D ED.1991).

4.The Geographic and Temporal Scope of a Patent

As Deepsouth points out，a U.S.patent is only effective to prevent infringing acts in the U-nited States，during the Prescribed patent term.In Magna-Graphics，the majority expressed concern that a ruling in favor of the defendant would effectively deprive the patentee of the benefit of the last year of its patent term.

Assume that A owns a patent for a process，and B begins to market a machine that carries out the patented process.Completion of a sales contract，and usually taken five years to build.A's patent will expire in four years.Under Magna-Graphics，is there an infringement? See Joy Technologies Inc.v.Flakt Inc.，6 F.3d 770，28 U.S.P.Q.2d 1378(C.A.F.C.1993).

As we have seen in prior cases，the law generally looks unfavorably on a patentee's attempts to extend his monopoly beyond the intended patent term.Licenses to exploit a patented invention that attempt to impose royalty obligations beyond the expiration of the patent are deemed unenforceable as a matter of public policy.Brulotte v.Thys Co.，379 U.S.29，85 S.Ct.176，13 L.Ed.2d 99(1964).

Patent protection commences when the patent issues.There can be no infringement liability for acts occurring before that time.Because a patent gives no retroactive rights，the legend“patent pending”，often found on articles of commerce，has no legal significance.It only notifies the public that the invention may later be the subject of monopoly rights，if the PTO acts positively on the application.States Industries，Inc.v.A.O.Smith Corp.，751 F.2d 1226，1236，224，U.S.P.Q.418(C.A.F.C.1985).The public is free to exploit the invention until the day the patent issues.

5.The Patentee's Right

Section 154 of the Patent Act，as amended，states the rights afforded by patent in the negative:The patents has the right to“exclude others from making，using，offering for sale or selling the invention throughout the United States or importing the invention into the United States.”If the invention is a process，the patented has the right to“exclude others from using，offering for sale or selling throughout the United States，or importing into the United States，products made by that process.”Note that a patent does not convey any affirmative rights to the patentee to make，use，sell，and offer to sell or import the invention herself.

Likewise，to grant a patent does not compel the patentee to make，use，sell or import the invention，or license others to do so.Some nations subject patentees who fail to“work”their patents(exploit their inventions) domestically to compulsory license，which are issued to third parties wishing to exploit the invention，or provide that the“non-working”patentee forfeits the patent.

(1) The Right to Exclude Others from Directly Infringing the Patent.


DEEP SOUTH PACKING CO.，INC.v.LAITRAN CORP.


Supreme Court of the United States，1972

406 U.S.518，92 S.Ct.1700，32 L.Ed.2d 273，173 U.S.P.Q.769

MR JUSTICE WHITE delivered the opinion of the court

Petitioner and respondent both hold patents on machines that de-vein shrimp more cheaply and efficiently than competing machinery or hand labor can do the job.Extensive litigation below has established that respondent，the Laitram Corp.，has the superior claim and that the distribution and use of petitioner Deepsouth's machinery in this country should be enjoined to prevent infringement of Laitram's patents.We granted certiorari to consider a related question:Is Deepsouth，barred from American market by Laitram's patents，also foreclosed by the patent law from exporting its deveiners，in less than fully assembled form，for use abroad?

Ⅰ

A rudimentary understanding of the patents in dispute is a prerequisite to comprehending the legal issue presented.The District Court determined that the Laitram Corp.held two valid patents for machinery used in the process of deveining shrimp.One，granted in 1954，accorded Laiream rights over a“slitter”which exposed the veins of shrimp by using water pressure and gravity to force the shrimp down an inclined trough studded with razor blades.As the shrimp descend through the trough their backs are slit by blades or other knife-like objects arranged in a zig-zag pattern.The second patent，granted in 1958，covers a“tumbler”，“a device to mechanically remove substantially all vein from shrimp whose backs have previously been slit”，by the machines described in the 1954 patent.This invention uses streams of water to carry slits shrimp into and then out of a revolving drum fabricated from commercial sheet metal.As shrimp pass through the drum the hooked“lips”of the punched metal，“projecting at an acute angle from the supporting member and having a smooth rounded free edge for engaging beneath the vein of a shrimp and for wedging the vein between the lip and the supporting member，”engage the veins and remove them.

Both the slitter and the tumbler are combination patents，that is，none of the parts referred to be new，and none are claimed as new; nor is any portion of the combination less than the whole claimed as new，or stated to produce any given result.The end in view is proposed to be accomplished by the union of all，arranged and combined together in the manner described.And this combination，composed of all the parts mentioned in the specification，and arranged with reference to each other，and to other parts of the(machine) in the manner therein described，is stated to be the improvement and is the thing patented.Prouty v.Ruggles，16 Pet.336，341，10 L Ed.985(1842).

The slitter's elements as recited in Laitram's patent claim were:an inclined trough，a“knife”(actually，knives) positioned in the trough，and a means(water sprayed from jets) to move the shrimp down the trough.The tumbler's elements include a“lip，”a“support member，”and a“means”(water thrust from jets).As is usual in combination patents，none of the elements in either of these patents were themselves patentable at the time of the patent，nor are they now.The means in both inventions，moving water，was and is，of course，commonplace.(It is not suggested that Deepsouth infringed Laitram's patents by its use of water jets.) The cutting instruments and inclined troughs used in slitters were and are commodities available for general use.The structure of the lip and support member in the tumbler was hardly novel:Laitram concedes that the inventors merely adopted punched metal sheets ordered from a commercial catalog in order to perfect their invention.The patents were warranted not by the novelty of their elements but by the novelty of the combination they represented.Invention was recognized because Laitram's assignors combined ordinary elements in an extraordinary way—a novel union of old means was designed to achieve new ends.

Ⅱ

The lower court's decision that Laitram held valid combination patents entitled the corporation to the privileges bestowed by 35 U.S.C.§154，the keystone provision of the patent code.“［F］or the term of seventeen years”from the date of the patent，Laitram had“the right to exclude others from making，using，or selling the invention throughout the United States…”The §154 right in turn provides the basis for affording the patentee an injunction against direct，induced，and contributory infringement，35U.S.C.§283，or an award of damages when such infringement has already occurred，35 U.S.C.§284.Infringement is defined by 35 U.S.C.§271 in terms that follow those of§154:

(a) Except as otherwise provided in this title，whoever without authority makes uses or sells any patented invention，within the United States during the term of the patent therefore，［directly］infringes the patent.

(b) Whoever actively includes infringement of a patent shall be liable as an infringer.

(c) Whoever sells a component of a patented machine，manufacture，combination or composition，or a material or apparatus for use in practicing a patented process，constituting a material part of the invention，knowing the same to be especially made or especially adapted for use in an infringement of such patent，and not a staple article or commodity of commerce suitable for substantial non-infringing use，shall be liable as a contributory infringer.

As a result of these provisions the judgment of Laitram's patent superiority forecloses Deepsouth and its customers from any future use(other than a use approved by Laitram or occurring after the Laitram patent has expired) of its deveiners“throughout the Unites States.”The patents provisions taken in conjunction with judgment below also entitle Laitram to the injunction it has received prohibiting Deepsouth from continuing to“make”or，once made，to“sell”de-veiners“throughout the United States.”Further，Laitram may recover damages for any past unauthorized use，sale，or making“throughout the United States.”This is not much disputed.

The Court of Appeals for the Fifth Circuit reversed，thus departing from the established rules of the Second，Third，and Seventh Circuits.In the Fifth Circuit panel's opinion those courts that preciously considered the question“worked themselves into...a conceptual box”by adopting“an artificial，technical construction”of the patent laws，a construction，moreover，which in the opinion of the panel，“［subverted］the Constitutional scheme of promoting’the Progress of Science and useful Arts' by allowing an intrusion on a patentee's rights.”

Ⅲ

We disagree with the Court of Appeals for the Fifth Circuit.Under the common law the inventor had no right to exclude others from making and using his invention.If Laitram has a right to suppress Deepsouth's export trade it must be derived from its patent grant，and thus from the patent statute.We find that 35 U.S.C.§271，the provision of the patent laws on which Laitram relies，does not support its claim.

Certainly if Deepsouth's conduct were intended to lead use of patented deveiners inside the United States it's production and sales activity would be subject to injunction as an induced or contributory infringement.But it established that there can be no contributory infringement without the fact or intention of a direct infringement.In a word，if there is no［direct］infringement of a patent there can be no contributory infringer.Mercoid Corp.v.Mid-Contiment Co.，320 U.S.661，677，64 S.Ct.268，276，88 L.Ed.376(1994) (Frankfurter，J.，dissenting on other grounds).

The statutes make it clear that it is not an infringement to make or use a patented product outside of the United States.35 U.S.C.§271.Thus，in order to secure the injunction it seeks.Laitram must show a§271(a) direct infringement by Deepsouth in the United States，that is，that Deepsouth“makes，”“uses，”or“sells”the patented produce within the bounds of this country.

Laitram does not suggest that Deepsouth“uses”the machines.Its argument that Deepsouth sells the machines—based primarily on Deepsouth's sales rhetoric and related indicia such as price—cannot carry the day unless it can be shown that Deepsouth is selling the“patented invention.”The sales question thus resolves itself into the question of manufacture:did Deepsouth “make”(and then sell) something cognizable under the patent law as the patented invention，or did it“make”(and then sell) something that fell short of infringement?

The Court of Appeals，Believing that the word“make”should be accorded“a construction in keeping with the ordinary meaning of that term，”held against Deepsouth on the theory that “makes”“mean what it ordinarily connotes—the substantial manufacture of the constituent parts of the machine.”Passing the question of whether this definition more closely corresponds to the ordinary meaning of the term than that offered by Judge Swan in Andres 35 years earlier (something is made when it reaches the state of final“operable”assembly)，we find the Fifth Circuit's definition unacceptable because it collides head on with a line of decisions so firmly embedded in our patent law as to be unassailable absent a congressional recasting of the statute.

It was this basic tenet of the patent system that led Judge Swan to hold in the leading case，Radio Corp.of America v.Andrea，79 F.2d 626(CA2 1935)，that unassembled export of the elements of an invention did not infringe the patent.

“［The］relationship is the essence of the patent.

”...No wrong is done the patentee until the combination is formed.His monopoly does not cover the manufacture or sale of separate elements capable of being，but never actually，association is made outside the territory for which the monopoly was granted.“Id.，at 628.

We reaffirm this conclusion today.

(2) The Right to Exclude Others from Assisting Third Parties to Infringe.


HEWLETT-PACKARD CO.v.BAUSCH＆LOMB INC.


United States Court of appeals for the Federal Circuit，1990

909 F.2D 1464，15 U.S.P.Q.2d 1525

RICH，CIRCUIT JUDGE.

Section 271(b) provides that“Whoever actively induces infringement of a patent shall be liable as an infringer.”At the outset，we feel that it is necessary to make clear the distinction，often confused，between active inducement of infringement under§271(b) and contributory infringement under§271(c).Prior to the enactment of the Patent Act of 1952，there was no statute which defined what constituted infringement.However，infringement was judicially divided into two categories:“direct infringement，”which was the unauthorized making，using or selling of the patented invention，and“contributory infringement，”which was any other activity where，although not technically making，using or selling，the defendant displayed sufficient culpability to be held liable as an infringer.Such liability was under a theory of joint tortfeasance，wherein one who intentionally caused，or aided and abetted，the commission of a tort by another was jointly and severally liable with the primary tortfeasor.

The most common pre-1952 contributory infringement cases dealt with the situation where a seller would sell a component which was not itself technically covered by the claims of a product or process patent but which had no other use except with the claimed product or process.In such cases，although a plaintiff was required to show intent to cause infringement in order to establish contributory infringement，many courts held that such intent could be presumed because the component had no substantial non-infringing use.

The legislative history of the Patent Act of 1952 indicates that no substantive change in the scope of what constituted“contributory infringement”was intended by the enactment of§271.However，the single concept of“contributory infringement”was divided between§§271(b) and 271(c) into“active inducement”(a type of direct infringement) and“contributory infringement，”respectively.Section 271(c) codified the prohibition against the common type of contributory infringement referred to above，and made clear that only proof of a defendant's knowledge，not intent，that his activity cause infringement was necessary to establish contributory infringement.Section 271(b) codified the prohibition against all other types of activity which，prior to 1952，had constituted“contributory infringement.”

That，however，leaves open the question of what level of knowledge or intent is required to find active inducement under§271(b).On its face，§271(b) is much broader than§271 (c) and certainly does not speak of any intent requirement to prove active inducement.However，in view of the very definition of“active inducement”in pre-1952 case law and the fact that §271(b) was intended as merely a codification of pre-1952 law，we are of the opinion that proof of actual intent to cause the acts which constitute the infringement is a necessary prerequisite to finding active inducement.

Ⅱ.Plant Patents

1.The Plant Patent Act

The Plant Patent Act was passed in 1930，long after utility patents had been established in the United States.It was later codified in the Patent Act of 1952 at Section 161-164.Section 161 provides that utility patent provisions should apply to plant patents，except as otherwise provided.As the Fifth Circuit's opinion indicates，adopting provisions created and construed with new and useful machines，compositions of matter，manufactures and processes in mind to plants raises some conceptual problems.

2.The Plant Variety Protection Act

Congress excluded sexually reproduced plants(Plants reproduced from seeds，rather than through cloning) from the Plant Patent Act because in 1930，it was believed that new varieties could be reproduced true-to-true through seeds.By 1970，however，it was generally recognized that true-to-true reproduction was in fact possible.This lead Congress to enact the Plant Variety Protection Act(“PVPA”) to extend patent-like protection to new sexually reproduced varieties of plants.The PVPA，which is codified at 7 U.S.C.A.§§2321-2582，protects new varieties through certificates of plant variety protection，issued by the Department of Agriculture.

As recently amended by the Plant Variety Protection Act Amendments of 1994，Pub.L.No.103-349，108 Stat.3136，the PVPA extends protection to sexually reproduce and tuber propagated plant varieties other than fungi and bacteria.7 U.S.C.A.§2402.To qualify，the new variety must be new，distinct，uniform，and stable.Id.The latter two conditions underscore the need to ensure that the variety reproduces itself true-to-type.Congress declined to include a nonobviousness requirement.There are，however，statutory bar provisions reminiscent of Patent Act Section 102(b).7 U.S.C.A.§2402.

3.Utility Patents for Plants

After the Supreme Court determined，in Diamond v.Chakrabarty，that the scope of utility patents extends to living matter，it became evident that new plant matter could qualify for utility patent protection even if it also qualified for a plant patent or a certificate of plant variety protection.The PTO's Board of Patent Appeals and Interferences confirmed this in ex parte Hibberd，227 U.S.P.Q.2d 443(PTO Bd.Pat.App.1985)，when it found that plants，plant seeds，and plant tissue cultures constituted patentable subject matter under Section 101 of the Patent Act.

4.The International Convention of the Protection of New Varieties of Plants

The United States is a member of the International Convention for the Protection of New Varieties of Plant，Dec.2，1961，last revised，1991，33 U.S.T.2703，T.I.A.S.No.10，199.The Convention，which is administered by the Union for the Protection of New Varieties of Plants(“UPOV”)，in Geneva，provides for national treatment and a filing right of priority，as well as a number of substantive common rules.Among other things，it specifies a minimum number of genera and species that must be protected，standards for predictability，and a minimum term of protection，and minimum rights that must be offered.It provided，however，that member nations may design their protection either in the form of a special title，such as a plant variety protection certificate，or the patent.

Ⅲ.Design Patents

Congress created design patents in 1842.The present design provisions can be found at Sections 171-173 of the Patent Act.Section 171 authorizes patents for“any new，original and ornamental design for an article of manufacture”，and specifies that the provisions relating“to patents for inventions shall apply to patents for inventions and shall apply to patents for designs，except as otherwise provided.”35 U.S.C.A.§171.Pursuant to this directive，courts have imposed the“novelty”and“nonobviousness”standards developed in connection with utility patents to judge the patentability of design.“Ornamentality”replaces“usefulness”as the third standard of design patentability.

According to the Supreme Court:

The acts of Congress which authorize the grant of patents for designs were plainly intended to give encouragement to the decorative arts.They contemplate not so much utility as appearance.The thing invented or produced，for which a patent is given，is that which gives a peculiar or distinctive appearance to the manufacture，or article to which it may be applied，or to which it gives form.The law manifestly contemplates that giving certain new and original appearance to a manufactured article may enhance its salable value，may enlarge the demand for it，and may be a meritorious service to the public.It therefore proposes to secure for a limited time to the ingenious producer of those appearances the advantages flowing from them.

1.Design Patents

A design patent is not concerned with how an article of manufacture was made or how it works.It is only concerned with how it looks.The protected design may consist of surface ornamentation，the article's configuration，or a combination of both.Given the purpose of design patents，however，only those design aspects open to human view are eligible for protection.The Court of Appeals for the Federal Circuit has held that an article's design is eligible for protection if，at some point in the life of the article，its appearance is a matter of concern.Thus，for example，if the appearance of an article of manufacture，such as a vitamin tablet or a casket，is designed to attract purchasers，it is patentable even though the appearance will be hidden when the article is put to its intended use.

2.The“Ornamentality”Requirement

To qualify for a design patent，the design of an article of manufacture must be primarily ornamental，rather than functional.As the Court of Appeals for the Federal Circuit has explained，“when function dictates a design，protection would not promote the decorative arts，a purpose of the design patent statute.”Avia Group International，Inc.v.L.A.Gear California，Inc.，853 F.2d 1557，1563，7 U.S.P.Q.2d 1548，1553(C.A.F.C.1998).Moreover，protection of functional designs would undermine utility patents.See Lee v.Dayton-Hudson Corp.，Matrix International，Inc.，838 F.2d 1186，1188，5 U.S.P.Q.2d 1625，1627(C.A.F.C.1988).In Lee，the patented article was a massage device consisting of an elongated handle with two opposing balls at one end.The patentee argued that the scope of design patent extended to the configuration of the device，and thus that any massage device with that general configuration infringed the patent.The court rejected the argument，limiting the scope of infringed the patent.The court rejected the argument，limiting the scope of the patent to the surface ornamentation of the device，on the grounds that the configuration was dictated primarily by functional considerations.The court observed that“by obtaining a design patent，not a utility patent，Mr.Lee limited his patent protection to the ornamental design of the article.”Design patents do not and cannot include claims to the structural or functional aspects of the article.

3.The Relationship of Design Patents to Utility Patents

To begin，the term of design patents is 14 years，commencing on the date of issuance.Design patent applicants enjoy a shorter foreign filing priority period，and do not have the benefit of the new provisional application procedure，made available for utility and plant patents under the Uruguary Round Agreement Act.See 35 U.S.C.A.§172.On the other hand，unlike utility and plant patentees，design patentees may recover certain infringing defendants' profits，as well as actual damages，as long as there is no double recovery.

Another important difference lies in the application and claims.While utility patent appli-cations entail detailed written descriptions，the design patent application contains a single claim for the ornamental design“as shown”in the accompanying drawings.Thus，in the case of designs，the drawings define the scope the patent monopoly.

Chapter 4　Copyright

Ⅰ.Introduction

1.In General

In essence，copyright is the right of an author to control the reproduction of his intellectual creation.As long as he keeps his work in his sole possession，the author's absolute control is a physical fact.When he discloses the work to others，however，he makes it possible for them to reproduce it.Copyright is a legal device to give him the right to control its reproduce after it has been disclosed.

Copyright does not preclude others using the ideas or information revealed by the author's work.It pertains to the literary，musical，graphic，or artistic form in which the author expresses intellectual concepts.It enables him to prevent others from reproducing his individual expression without his consent.But anyone is free to create his own expression of the same concepts，or to make practical use of them，as long as he does not copy the author's form of expression.

2.Copyright as Property

Copyright is generally regarded as a form of property，but it is property of a unique kind.It is intangible and incorporeal.The thing to which the property right attaches—the author's intellectual work—is incapable of possession except as it is embodied in a tangible article such as a manuscript，book，record，or film.The tangible articles containing the work may be in the possession of many persons other than the copyright owner，and they may use the work for their own enjoyment，but copyright restrains them from reproducing the work without the owner's consent.

Justice Holmes，in his famous concurring opinion in White-Smith Music Publishing Co.(209 U.S.1(1908) )，gave a classic definition of the special characteristics of copyright as property:

The notion of property starts，I suppose，from confirmed possession of a tangible object and consists in the right to exclude others from interference with the more or less free doing with it as one wills.But in copyright property has reached a more abstract expression.The right to exclude is not directed to an object in possession or owned，but is now in vacuo，so to speak.It restrains the spontaneity of men where，but for it，there would be nothing of any kind to hinder their doing as they saw fit.It is a prohibition of conduct remote from the persons or tangibles of the party having the right.It may be infringed a thousand miles from the owner and without his ever becoming aware of the wrong.

3.Copyright as a Personal Right

(1) Generally

Some commentators，particularly in European countries，have characterized copyright as a personal right of the author，or as a combination of personal and property rights.It is true that an author's intellectual creation has the stamp of his personality and is identified with him.But insofar as his rights can be assigned to other persons and survive after his death，they are a unique kind of personal rights.

(2) Moral rights

On the theory of personal right，some countries have included in their copyright laws special provisions for“moral rights”of authors.These provisions are intended to protect the author against certain acts injurious to his personal identity or reputation.They give the author the following rights:

a.To have his name appear on copies of his work;

b.To prevent the attribution to him of another person's work;

c.To prevent the reproduction of his work in a distorted or degrading form.

These moral rights are regarded as not assignable，but the author may sometimes agree to waive them in particular cases.In some countries the moral rights survive the author's death and may be enforced by his heirs or representative.

In the United States the moral rights of authors have never been treated as aspects of copyright.But authors have been given much the same protection of personal rights under general principles of the common law such as those relating to implied contracts，unfair competition，misrepresentation，and defamation.

4.Copyright as a Monopoly

Copyright has something been said to be a monopoly.This is true in the sense that the copyright owner is given exclusive control over the market for his work.And if his control were unlimited，it could become an undue restraint on the dissemination of the work.

On the other hand，any work will ordinarily be competing in the market with many others.And copyright，by preventing mere duplication，tends to encourage the independent creation of competitive works.The real danger of monopoly might arise when many works of the same kind are pooled and controlled together.

The copyright law of the United States must be founded on the provision of the Constitution (Artical I，Section 8) which empowers Congress to promote the Progress of Science and useful Arts，by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.

As reflected in the Constitution，the ultimate purpose of copyright legislation is to foster the growth of learning and culture for the public welfare，and the grant of exclusive rights to authors for a limited time is a means to that end.A fuller statement of these principles was contained in the legislative report(H.Rep.No 2222，60th
 Cong，2d Sess.) on the Copyright Act of 1909.

The entrancement of copyright legislation by Congress under the terms of the Constitution is not based upon any natural right that the author has in his writings，for the Supreme Court has held that such rights as he has are purely statutory rights，but upon the ground that the welfare of the public will be served and progress of science and useful arts will be promoted by securing to authors for limited periods the exclusive rights to their writings.The Constitution does not establish copyright，but provides that Congress shall have the power to grant such rights if it thinks best.Not primarily for the benefit of the author，but primarily for the benefit of the public，such rights are given.Not that any particular class of citizens，however worthy，may benefit，but because the policy is believed to be for the benefit of the great body of people，in that it will stimulate writing and invention to give some bonus to authors and inventors.

In enacting the copyright law Congress must consider two questions:first，how much will the legislation stimulate the producer and so benefit，and second，how much will the monopoly granted be detrimental to the public? The granting of such exclusive rights，under the proper terms and conditions，confers a benefit upon the public that outweighs the evils of the temporary monopoly.

Ⅱ.The Subject Matter of Copyright

1.Copyright protection subsists，in accordance with this title，in original works of authorship fixed in any tangible medium of expression，now known or later developed，from which they can be perceived，reproduced，or otherwise communicated，either directly or with the aid of a machine or device.Works of authorship include the following categories:

a.Literary works;

b.Musical works，including any accompanying words;

c.Dramatic works，including any accompanying music;

d.Pantomimes and choreographic works;

e.Pictorial，graphic，and other audiovisual works;

f.Motion pictures and other audiovisual works;

g.Sound recordings; and

h.Architectural works.

2.In no case does copyright protection for an original work of authorship extend to any idea，procedure，process，system，method of operation，concept，principle，or discovery，regardless of the form in which it is described，explained，illustrated，or embodied in such work.

Section 102(a) requires that works of authorship be:(i)“fixed in any tangible medium of expression”and(ii)“original”in order to qualify for federal copyright.This section of the chapter will examine the fixation and originality requirements，and then focus on the prohibition，in Section 102(b)，of copyright for ideas and facts.While it is unnecessary to examine in depth each of the eight categories of subject matter set forth in Section 102(a)，the rest of the section will address some particular“problem”areas that merit special consideration.

1.The Fixation Requirement

A work is“fixed”in a tangible medium of expression when its embodiment in a copy or phonorecord，by or under the authority of the author，is sufficiently permanent or stable to permit it to be perceived，reproduced，or otherwise communicated for a period of more than transitory duration.A work consisting of sounds，images，or both，that are being transmitted，is“fixed”for purposes of this title if a fixation of the work is being made simultaneously with its transmission.

2.The Originality Requirement

The originality standard.Should it matter that the purported“author”intended to make a realistic representation of an existing object? Consider the Supreme Court's remarks in Bleistein v.Donaldson Lithograhing Co.，188 U.S.239，249-50，23 S.Ct.298，300，47 L.Ed.460 (1903)，involving chromolithographs advertising a circus，which featured a likeness of the circus owner and of circus performers in action:Even if［the depictions were］drawn from the life，that fact would not deprive them of protection.The opposite proposition would mean that a portrait by Velasquez or Whistler was common property because others might try their hand on the same face.Others are free to copy the original.They are not free to copy the copy.The copy is the personal reaction of an individual upon nature.Personality always contains something unique.It expresses its singularity even in handwriting，and a very modest grade of art has in it something irreducible，which is one man's alone.That is something he may copyright unless there is a restriction in the words of the Act.

In Bleistein，the Court also addressed the relevance of the artistic merit of a work to its“originality”and copyrightability:

It would be a dangerous undertaking for persons trained only to the law to constitute themselves final judges of the worth of pictorial illustrations，outside of the narrowest and most obvious limits.At the one extreme，some works of genius would be sure to miss appreciation.Their very novelty would make them repulsive until the public had learned the new languages in which their author spoke.It may be more than doubted，for instance，whether the etchings of Goya or the paintings of Manet would have been sure of protection when seen for the first time.At the other end，copyright would be denied to pictures which appealed to a public less educated than the judge.Yet if they command the interest of any public，they have a commercial value—it would be bold to say that they have not an aesthetic and educational value—and the taste of any public is not to be treated with contempt.

3.Creativity.

As the Feist(Feist publications，Inc.v.Rural Telephone service co.，Inc.United States su-preme Court，1991.499 U.S.340，111 S.Ct.1282，113 L.Ed.2d 358) opinion makes clear，modern formulations of the originality requirement tend to break the requirement into two parts:first，the work must be the author's independent creation，and second，the work must demonstrate a minimal，threshold level of creativity.Why impose a creativity requirement? Based on the Feist opinion，how would you describe the level of creativity that must be demonstrated? Why was the creativity requirement not satisfied in the Feist case? See Abrams，Originally and Creativity in Copyright Law，55 L.＆CONTEMP.PROBS.3，14-20 (1992) ; Ginsburg，No “Sweat”? Copyright and Other Protection of Works of Information after Feist v.Rural Telephone，92 COLUM.L.REV.339，343-48 (1992) ; Gorman，the Feist Case:Reflections on a Pathbreaking Copyright Decision，18 RUTGERS COMPUTER＆TECH.L.J.731(1992).Can you think of any practical way that telephone white pages listings might be made sufficiently creative to obtain copyright protection? Are there any aspects of a typical telephone book that are likely to satisfy the creativity requirement? If so，which aspects?

Compilations of facts often have been found sufficiently original to merit copyright.For example，in Eckes v.Card Prices Update，736 F.2d 859，222 U.S.P.Q.762(2d Cir.1984)，the court found the plaintiff's“selection，creativity and judgment in choosing”5,000“premium”baseball cards from among 18,000 sufficient to merit copyright protection.In Kregos v.Associated Press，937 F.2d 700，19 U.S.P.Q.2d 1161(2d Cir.1991)，the claimant's selection of nine categories of statistics for use in predicting a baseball pitcher's performance sufficed.The court noted，“there are at least scores of available statistics about pitching performance available to be calculated from the underlying data and therefore thousands of combinations of data that a selector can choose to include in a pitching form.”Moreover，there were no prior pitching forms which combined the same set of statistics to suggest that the plaintiff's selection was“entirely typical”，“garden-variety”，or“obvious.”Id.，937 F.2d at 704-05，19 U.S.P.Q.2d at 1164.

4.Protection of Expression and Idea


HERBERT ROSENTHAL JEWELRY CORP.v.KALPAKIAN


United States Court of Appeals for the Ninth Circuit，1971

446 F.2d 738，170 U.S.P.Q.557

Browning，Circuit Judge:

Plaintiff and defendants are engaged in the design，manufacture，and sale of fine jewelry.

Plaintiff charged defendants with infringing plaintiff's copyright registration of a pin in the shape of a bee formed of gold encrusted with jewels.

Plaintiff contends that its copyright registration of a jeweled bee entitles it to protection from the manufacture and sale by others of any object that to the ordinary observer is substantially similar in appearance.The breadth of this claim is evident.For example，while a photograph of the copyrighted bee pin attached to the complaint depicts a bee with nineteen small white jewels on its back，plaintiff argues that its copyright is infringed by defendants' entire line of a score or more jeweled bees in three sizes decorated with from nine to thirty jewels of various sizes，kinds，and colors.

Although plaintiff's counsel asserted that the originality of plaintiff's bee pin lay in a particular arrangement of jewels on the top of the pin，the elements of this arrangement were never identified.Defendants' witnesses testified that the“arrangement”was simply a function of the size and form of the bee pin and the size of the jewels used.Plaintiff's counsel，repeatedly pressed by the district judge，was unable to suggest how jewels might be placed on the back of a pin in the shape of a bee without infringing plaintiff's copyright.He eventually conceded，“not being a jeweler，I can't conceive of how he might rearrange the design so it is dissimilar.”

If plaintiff's understanding of its rights were correct，its copyright would effectively prevent others from engaging in the business of manufacturing and selling jeweled bees.We think plaintiff confuses the balance Congress struck between protection and competition under the Patent Act and the Copyright Act.

The owner of a patent is granted the exclusive right to exploit for a period of seventeen years(a maximum of fourteen years for design patents) the conception that is the subject matter of the patent.The grant of this monopoly，however，is carefully circumscribed by substantive and procedural protections.To be patentable the subject matter must be new and useful，and represent an unobvious advance.A patent is granted only after an independent administrative inquiry and determination that these substantive standards have been met.This determination is subject to both administrative and court review.

Copyright registration，on the other hand，confers no right at all to the conception reflected in the registered subject matter.:Unlike a patent，a copyright gives no exclusive right to the art disclosed; protection is given only to the expression of the idea—not the idea itself.Mazer v.Stein，347 U.S.201，217，74 S.Ct.460，470，98 L.Ed.630(1954).Accordingly，the prerequisites for copyright registration are minimal.The work offered for registration is accomplished simply by filling a claim and depositing copies of the work with the Register of Copyrights.There is no administrative investigation or determination of the validity of the claim.A certificate is refused only if the object falls outside the broad category of matter subject to copyright registration.

Obviously a copyright must not be treated as equivalent to a patent lest long continuing private monopolies be conferred over areas of gainful activity without first satisfying the substantive and procedural prerequisites to the grant of such privileges.

A copyright，we have seen，bars use of the particular“expression”of an idea in a copyright work but does not bar use of the“idea”itself.Others are free to utilize the“idea”so long as they do not plagiarize its“expression.”As the court said in Trifari，Krussman＆Fishel，Inc.v.B.Steinberg-Kaslo Co.，144 F.Supp.577，580(S.D.N.Y.1956)，where the copyrighted work was a jeweled pin representing a hansom cab，“though an alleged infringer gets the idea of a hansom cab pin from a copyright article there can be no infringement unless the article itself has been copied.The idea of a hansom cab cannot be copyrighted.Nevertheless plaintiff's expression of that idea，as embodied in its pin，can be copyrighted.”

The critical distinction between“idea”and“expression”is difficult to draw.As Judge Hand candidly wrote，“Obviously，no principle can be stated as to when an imitator has gone beyond copying the”idea，“and has borrowed its‘expression.’”Peter Pan Fabrics，Inc.v.martin Weiner Corp.，274 F.2d 487，489(2d Cir.1960).At least in close cases，one may suspect，the classification the court selects may simply state the result reached rather than the reason for it.In our view，the difference is really one of degree as Judge Hand suggested in his striking“abstraction”formulation in Nichols v.Universal Pictures Corp.，45 F.2d 119，121(2d Cir.1930).The guiding consideration in drawing the line is the preservation of the balance between competition and protection reflected in the patent and copyright laws.

What is basically at stake is the extent of the copyright owner's monopoly—from how large an area of activity did Congress intend to allow the copyright owner to exclude others? We think the production of jeweled bee pins is a large private preserve than Congress intended to be set aside in the public market without a patent.A jeweled bee pin is therefore an“idea”that defendants were free to copy.Plaintiff seems to agree，for it disavows any claim that defendants cannot manufacture and sell jeweled bee pins and concedes that only plaintiff's particular design or“expression”of the jeweled bee pin“idea”is protected under its copyright.The difficulty，as we have noted，is that on his record the“idea”and its“expression”appear to be indistinguishable.There is no greater similarity between the pins of plaintiff and defendants than is inevitable from the use of jewel-encrusted bee forms in both.

When the“idea”and its“expression”are thus inseparable，copying the“expression”will not be barred，since protecting the“expression”in such circumstances would confer a monopoly of the“idea”upon the copyright owner free of the conditions and limitations imposed by the patent law.Baker v.Selden，101 U.S.99，103，25 L.Ed.841.(1879).

5.Special Problems Areas

(1) Derivative Works

A“derivative work”is a work based upon one or more preexisting works，such as a translation，musical arrangement，dramatization，fictionalization，motion picture version，sound recording，art reproduction，abridgment，condensation，or any other form in which a work may be recast，transformed，or adapted.A work consisting of editorial revisions，annotations，elaborations，or other modifications which，as a whole，represent an original work of authorship，is a“derivative work.”

(2) Originality in Compilations.

A“collective work”is a work，such as a periodical issue，anthology，or encyclopedia，in which a number of contributions，constituting separate and independent works in themselves，are assembled into a collective whole.

A“compilation”is a work formed by the collection and assembling of preexisting materials or of data that are selected，coordinated，or arranged in such a way that the resulting work as a whole constitutes an original work of authorship.The term“compilation”includes collective works.

Like the derivative work copyright，the compilation copyright protects only the original authorship that the compilation author has contributed—usually his selection，coordination and arrangement of preexisting elements.17 U.S.C.A.§103.Data bases，such as the telephone directory in Feist Publication v.Rural Telephone Service，supra，are the quintessential compilations.However，as Professor Nimmer has observed，virtually any work falling within the Section102 subject matter categories may be regarded as a compilation，“in that it inevitably is based in themselves capable of copyright.If nothing else，every work consists of the collecting and assembling of pre-existing ideas.”

(3) Copyright in a Program's Structure

As the second Circuit noted，many critics have characterized the Whelan approach as too broad.See，e.g.，I P.GOLDSTEIN，COPYRIGHT PRINCIPLES，LAW AND PRACTICE 210 (1989) (“APPLYING Whelan's approach to the play，Romeo and Juliet，would lead to the totally unprecedented conclusion that the play's only unprotectable element is the idea of a play about basic character types and individual words，are protectable”).Does the Altai approach strike the right balance? Compare Butler，Pragmatism in software Copyright:Computer Associates v.Altai，6 HARV.J.L.＆TECH.183(1992)，with Comment，the Copyrightability of Nonliteral Elements of Computer Programs，94 COLUM L.REV.242(1994).

In discussing its“filtration”step，the Altai court specifies that elements necessary to achieve compatibility with a specific computer or with other programs should be deemed unprotectable.What are the policy implications of permitting such elements to be copied? See Teter，Merger and the Machines:An Analysis of the Pro-Compatibility Trend in Computer Software Copyright Cases，45 STAN.L.REV.1061(1993).

Should the programming languages used to write software themselves be the subject of copyright? Why or why not?

(4) Pictorial，Graphic and Sculptural Works—Copyright in Useful Articles

“Pictorial，graphic，and sculptural works”include two-dimensional and three-dimensional works of fine，and applied art，photographs，prints and art reproductions，maps，lobes，charts，diagrams，models，and technical drawings，including architectural plans.Such works shall include works of artistic craftsmanship insofar as their form but not their mechanical or utilitarian aspects are concerned; the design of a useful article，as defined in this section，shall be considered a pictorial，graphic，or sculptural work only if，and only to the extent that，each such design in-corporates pictorial，graphic，or sculptural features that can be identified separately from，and are capable of existing independently of，the utilitarian aspects of the article.

A“useful article”is an article having an intrinsic utilitarian function that is not merely to portray the appearance of the article or to convey information.An article that is normally a part of a useful article is considered a“useful article.”

(5) Sound Recordings

As the House Report suggests，sound recordings were only recently granted the status of copyrightable subject matter.Only those sound recordings“fixed”on or after February 15，1972，are eligible for copyright protection，though sound recordings fixed prior to that time may be protected under state law.17 U.S.C.A.§301(c).

The sound recording copyright is separate from any copyright that might exist in the musical，literary or dramatic work that is recorder.The sound recording copyright protects the particular performance of the underlying work that is fixed in the phone record，and protects only against misappropriation of the actual recorded sounds.As we will explore more fully later，the rights afforded the owner of a sound recording copyright are narrower than those afforded owners of copyright in order subject matter.

(6) Copyright in Government Works

Section 105 does not address the copyrightability of state and local government works.Nonetheless，while some state and local government works can be and are copyrighted，it is generally accepted that statues，ordinances，and state judicial opinions are in the public domain.See I P.GOLDSTEIN，COPYRIGHT PRINCIPLES，LAW AND PRACTICE，§2.52(1989).This uncopyrightable subcategory of state and local government works is sometimes called“official legal documents.”

Assume that a state legislature enacted model code provision drafted and promulgated by a private organization.Should the private organization retain copyright in the provisions? See Building Officials＆Code Administrators v.Code Technology，Inc.，628 F.2d 730，734，207 U.S.P.Q.81，83(1st
 Cir.1980).In Building Officials，the court rejected arguments that private authorship of laws in itself rendered the laws copyrightable.According to the court，“the public owns the law not just because it usually pays the salaries of those who draft legislation”but also because“the citizens are the authors of the law，and therefore its owners，regardless of who actually drafts the provisions.”“The law derives its authority from the consent of the public，expressed through the democratic process.”

The court also expressed concern that enforcement of copyright might undermine“the very important and practical policy that citizens must have free access to the laws which govern them.This policy is，at bottom，based on the concept of due process.”

Due process requires people to have notice of what the law requires of them so that they may obey it and avoid its sanctions.So long as the law is generally available for the public to examine，then everyone may be considered to have constructive notice of it; any failure to gain actual notice results from simple lack of diligence.But if access to the law is limited，then the people will or may be unable to learn of its requirements and may be thereby deprived of the notice to which due process entitles them.The holder of a copyright has the right to refuse to publish the copyright material at all and may prevent anyone else from doing so，thereby preventing any public access to the material.We cannot see how this aspect of copyright protection can be squared with the right of the public to know the law to which it is subject.Id.，628 F.2d at 734-35，207 U.S.P.Q.at 85.

Ⅲ.The Exclusive Rights of Copyright and Their Infringement

1.Introduction

Subject to Sections 107 through 120，the owner of copyright under this title has the exclusive rights to do and to authorize any of the following:

(1) To reproduce the copyrighted work in copies or phonorecords;

(2) To prepare derivative works based upon the copyrighted work;

(3) To distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer of ownership，or by rental，lease or lending;

(4) In the case of literary，musical，dramatic，and choreographic works，pantomimes，and motion pictures and other audiovisual works，to perform the copyrighted work publicly; and

(5) In the case of literary，musical，dramatic，and choreographic works，pantomimes，and pictorial，graphic，or sculptural works，include the individual images of a motion picture or other audiovisual work，to display the copyrighted work publicly.

2.Section 106(5) :The Right to Display the CopyRighted Work Publicly

(1) The Right of Public Display

The right of public display extends to all copyrightable subject matter except sound recordings and architectural works.Like performance，unauthorized displays must be“public”to infringe.The definition of“public”in Section 101 applies equally to displays and performances.

(2) Exceptions to the Right of Public Display

Section 109(c) provides that“notwithstanding the provisions of Section 106(5)，the owner of a particular copy lawfully made under this title，or any person authorized by such owner，is entitled，without the authority of the copyright owner，to display that copy publicly，either directly or by the projection of no more than one image at a time，to viewers present at the place where the copy is located.”According to the House Report，this exception“adopts the general principle that the lawful owner of a copy of a work should be able to put his copy on public display without the consent of the copyright owner.”

The exclusive right of public display granted by Section 106(5) would not apply where the owner of a copy wishes to show it directly to the public，as in a gallery or display case，or indi-rectly，as through an opaque projector.Where the copy itself is intended for projection，as in the case of a photographic slide，negative，or transparency，the public projection of a single image would be permitted as long as the viewers are“present at the place where the copy is located.”

Moreover，the exemption would extend only to public displays that are made“either directly or by the projection of no more than one image at a time.”Thus，even where the copy and the viewers are located at the same place，the simultaneous projection of multiple images of the work would not be exempted.For example，where each person in a lecture hall is supplied with a separate viewing apparatus，the copyright owner's permission would generally be required in order to project an image of a work on each individual screen at the same time.

The committee's intention is to preserve the traditional privilege of the owner of a copy to display it directly，but to place reasonable restrictions on the ability to display it indirectly in such a way that the copyright owner's market for reproduction and distribution of copies would be affected.

Ⅳ.Fair Use

1.The Fair Use Defense

Because the Court found The Nation's verbatim quotes enough to infringe the plaintiffs' copyright by themselves，it was unnecessary to determine whether The Nation took protectable nonliteral expression from the Ford manuscript as well.A full copy of the Nation article can be found in the Appendix to the Court's opinion.

Fair use is an affirmative defense.It does not become relevant until the plaintiff has made a prima facie case of infringement.At that point，the defendant must bear the burden of establishing that his use is privileged under the fair use doctrine.What is the purpose of the fair use defense? In cases in which copyright owners generally would not be expected to object to the defendant's use，the fair defense may alleviate unnecessary transaction costs entailed in obtaining a license.The purpose of the fair use doctrine is considerably greater than that，however.

2.The Four Factors

The Harper＆Row(Harper＆Row，Publishers，Inc.v.Nation Enterprises United States Supreme Court，1985.471 U.S.539，105 S.Ct.2218，85 L.Ed.2d 588.) opinion considered each of the four factors specified in Section 107.Does either the statute or the Court's opinion indicate how these are to be weighted in deciding whether a defendant's use was fair? Was the Court influenced by any additional factors apart from the four listed in Section 107?

Factor one:the purpose and character of the use.

Factor two:the nature of the copyrighted work.

Factor three:the amount and substantiality of the portion used in relation to the copyrighted work as a whole.

Factor four:the effect of the use upon the potential market for or value of the copyrighted work.

Ⅴ.Ownership of Copyright

1.Works Made for Hire

A“work made for hire”is:

(1) A work prepared by an employee within the scope of his or her employment; or

(2) A work specially ordered or commissioned for use as a contribution to a collective work，as a part of a motion picture or other audiovisual work，as a translation，as a supplementary work，as a compilation，as an instruction text，as a test，as answer material for a test，or as an atlas，if the parties expressly agree in a written instrument signed by them that the work shall be considered a work made for hire.

2.Works for Hire

Designation as a work for hire has significance for several reasons in addition to determining the initial owner of the copyright.For example，the Visual Artists Rights Act provides no moral rights in works of visual art that are made for hire.17 U.S.C.A.§101.Moreover，designation as a work for hire affects the duration of the copyright，id.，§302(c) ; it determines who has the right to renew copyright in some cases，id.，§304(a) ; and it determines whether authors or their successors will enjoy the right to terminate transfers of rights，id.，§§203，304 (c).

The M.G.B.(M.G.B.Homes，inc.v.Ameron homes，inc.903 F.2d 1486，15 U.S.P.Q.2d 1282.) court discusses C.C.N.V.v.Reid，and repeats the factors the Supreme Court named as relevant in determining whether the creator of a work is an employee or an independent contractor.Can you explain why each of these factors may be relevant? In Aymes v.Bonelli，980 F.2d 857，25 U.S.P.Q.2d 1181(2d Cir.1992)，the Court of Appeals for the Second Circuit reversed a district court which had given each of the factors equal weight and simply counted the number of factors favoring each claimant to determine who should win.

The M.G.B.court points out that the present Copyright Act's work-for-hire provisions differ from those that existed under the 1909 Act.The 1909 Act work-for-hire provisions applied broadly，encompassing not only works created by salaried employee in the scope of their employment but also numerous works created by independent contractors.In the latter case，the law created a rebuttable presumption of work-for-hire status and copyright in a customer if the independent contractor produced the work at the customer's instance and expense and the customer retained the right to supervise and control the work's production.This standard is still applicable in determining the work-for-hire status of works created before January 1，1978，the effective date of the Copyright Act of 1976.Serious due process issues would arise if the new 76 Act standard were applied retroactively to alter the ownership of works created before the Act became effective.See Roth v.Pritikin，710 F.2d 934，219 U.S.P.Q.204(2d Cir.1983)，cert denied 464 U.S.961，104 S.Ct.394，78 L.Ed.2d 337(1983).For a fuller discussion of the earlier standard，see Easter Seal Society for Crippled Children and Adults of Louisiana，Inc.v.Playboy Enterprises，815 F.2d 323，2 U.S.P.Q.2d 1585(5th
 Cir.1987)，cert.denied 485 U.S.981，108 S.Ct.1280，99 L.Ed.2d 491(1988).

3.Joint Works，Derivative Works，Collective Works.

How would you articulate the difference between joint works，derivative works and contributions to collective works?

In Shapiro，Bernstein＆Co.v.Jerry Vogel Music Co.，221 F.2d 569，105 U.S.P.Q.178 (2d Cir.1955)，modified 223 F.2d 252，105 U.S.P.Q.460(2d Cir.1955) (the“12th
 Street Rag”case)，X composed an instrumental piece for solo piano，intending it to be complete as it was.Two years later he assigned his copyright in the piece to Y and two years after that，Y had Z Second Circuit held that the resulting comprised of music and lyrics，unified whole at the time he created the music.The court found it sufficient that Y，the subsequent copyright holder，had later formed that intent.

This result was much criticized and Congress explicitly rejected it in enacting the Copyright Act of 1976.The 76 Act，a joint work as one“prepared by two or more authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole.”17 U.S.C.A.§101.The House Report specifies that the touchstone“is the intention，at the time the writing is done，that the parts be absorbed or combined into an integrated unit.”H.R.REP.NO.1476，94th
 Cong.，2d Sess.120(1976).Why should the Second Circuit's acceptance of an intent formed after creation be considered problematic?

Suppose that X and Y collaborate to write a scholarly paper which qualifies as a joint work.X later revises the paper unilaterally，and Y，without X's authorization，reproduces the revised paper.Is Y liable to X for copyright infringement? See Weissmann v.Freeman，868 S.Ct.219，107 L.Ed.2d 172(1989).

Ⅵ.Remedies

1.Actual Damages and Profits

Since proving actual damages can be difficult plaintiff frequently focus on recovering the defendant's profits，instead.Under Section 504(b)，a plaintiff must only prove infringer's gross revenues.The defendant/infringer must prove his costs in generating the revenues in order to deduct them from the award.If the profits are not totally attributable to the infringement，the defendant bears the burden of proving subject to recovery.For example，assume that defendant makes a movie that borrows impermissibly from the plot of plaintiff's novel.The defendant adds its own creative elements to the plot，hires popular stars to play the leading roles，and promotes the movie heavily through advertising.It is unlikely that all of the defendant's profit from the movie is attributable to its infringement of the plaintiff's novel.How might the defendant prove the amount of profit that is attributable to the other factors mentioned above? See generally Sheldon v.Metro-Goldwyn Pictures Corp.，309 U.S.390，60 S.Ct 681，80 L.Ed.825(1940) (Court credits expert testimony，and，giving plaintiff the“benefit of every doubt，”finds that twenty percent of the defendant's net profit was attributable to the infringement.)

2.Statutory Damages

Recall that statutory damages option is only available to those copyright owners who registered their copyright before the defendant's infringement commenced or，in the case of published works，within three months of first publication.17U.S.C.A.§412.In order to heighten the allure of statutory damages as an incentive to register，in 1988，Congress raised the monetary limits.Pub.L.No.100-568，§10(b)，102 Stat.2860.For causes of action arising after March 1，1989，Copyright Act Section 504(c)，as amended，provides for awards ranging from $ 500 to $ 20,000.The ceiling is $ 100,000 in the case of willful infringement.“Willful”infringement occurs when the defendant knows that action constitute infringement，though a showing that the defendant should have known or acted with reckless disregard has been found to suffice.See Fitzgerald Publishing C.，Inc.v.Baylor Publishing C.，807 F.2d 1110，1115，1 U.S.P.Q 2d 1261，1265(2d Cir.1986).

3.Injunctions

The Court of Appeal for the Second Circuit will grant a preliminary injunction if the moving party establishes possible irreparable harm and either(i) a likelihood of success on the merits or(ii) sufficiently serious questions going to the merits to make them a fair ground for litigation，and a balance of hardship“tipping decidedly”toward the moving party.See Hasbro Bradley，Inc.v.Sparkle Toys，Inc.，780 F.2d 189，192，228 U.S.P.Q.423，42492d Cir.1985).The Court of Appeals for the Ninth Circuit requires that a moving party shows“either(i) a likelihood of success on the merits and the possibility of irreparable injury，or(ii) the existence of serious questions going to the merits and balance of hardship tipping in its favor.”Apple Computer，Inc.v.Formula Intl.，725 F.2d 521，523，221 U.S.P.Q.762，763-64(9th
 Cir.1984).In both and other circuits，irreparable injury will generally be presumed when the moving party makes out a prima facie case for infringement.See Hasbro Bradley，supra，780 F.2d at 192，228 U.S.P.Q.at 424; Apple Computer，supra，725 F.2d at 525，221 U.S.P.Q.at 765.

While courts grant permanent injunction freely when infringement is found，they do not grant them automatically.It must appear that the defendant is likely to infringe again in the future.Courts have found evidence of previous acts of infringement and willful infringement sufficient to satisfy this requirement.Doubts on this issue tend to be resolved in favor of granting injunctive relief.

4.Costs and Attorney's Fees

Section 505 authorizes courts to award costs by or against any party，and“a reasonable attorney's fee to the prevailing party.”The“prevailing party”may be either the plaintiff or the defendant，though Section 412 conditions fee awards on copyright claimants' timely registration.Unlike its Patent Act counterpart，Section 505 does not reserve fee awards for exceptional cases.

Chapter 5　Trademark Law

Ⅰ.Introduction

A trademark has been defined as“any word，name，symbol，or device，or any combination thereof，adopted and used by a manufacturer or merchant to identify his goods and distinguish them from those manufactured or sold by others.”In the United States，trademarks can be registered on both the federal and state levels，but more protection is available by registering the mark on the federal level.The symbol used to show that a product is registered as a trademark consists of the letter“R”with a circle around it:Ⓡ.，If a trademark is violated，the owner of the right may seek damages for the trademark infringement or exclusion orders from the U.S.International Trade Commission.

Example:Mr.Merchant markers a drink called“Tangy RedⓇ.”Mr.Merchant has a trademark on the name Tangy Red，and for the symbol“TR”that he used on the side of the bottle.Not only has Mr.Merchant protected his drink name and logo，but the trademarks also protect the public from buying a product they believe to be one thing，when in fact it is something else.

If a trademark has not been registered，the manufacturer or merchant may use the symbol “TM”instead ofⓇ.

A“service mark”is similar to a trademark，but it identifies services rather than tangible products.

Ⅱ.Types of Marks

1.Trademarks

The term“trademark”includes any word，name，symbol，or device，or any combination thereof—

(1) Used by a person，or

(2) Which a person has a bona fide intention to use in commerce and applies to register on the principal register established by this chapter，to identify and distinguish his or her goods，including a unique product，from those manufactured or sold by others and to indicate the source of the goods，even if that source is unknown.(15 U.S.C.A.§1127)

As the Lanham Act definition indicates，the term“trademark”refers to marks used to identify or distinguish the user's goods from those of other manufacturers or sellers.The Lanham Act recognizes and protects three other types of marks，in addition to trademark:service marks，certification marks，and collective marks.The following three subsections will explore the elements that distinguish service，certification，and collective marks from trademarks.Since most of the legal rules and concepts to be covered in this chapter apply equally to all four types of marks，following this section we will refer to all four types collectively as“marks”or“trademark.”Unless otherwise stated，you should assume that the legal rules and concepts being discussed apply equally to all four varieties of marks.

2.Service Marks

The term“service mark”means any word，name，symbol，or device，or any combination thereof—

(1) Used by a person，or

(2) Which a person has a bona fide intention to use in commerce and applies to register on the principal register established by this chapter，to identify and distinguish services of one person，including a unique service，from the services of others and indicate the source of the services，even if that source is known.Titles，character names，and other distinctive features of radio or television programs may be registered as service marks notwithstanding that they，or the programs，may advertise the goods of the sponsor.

3.Certification Marks

The term“certification mark”means any word，name，symbol，or device，or any combination thereof—

(1) Used by a person，or

(2) Which a person has a bona fide intention to use in commerce and applies to register on the principal register established by this chapter，to certify regional or other origin，material，mode of manufacture，quality，accuracy，or other characteristics of such person's goods or services or that the work or labor on the goods or services was performed by members of a union or other organization.(15 U.S.C.A.§1127)

§1064.(§14) Cancellation of Registration

A petition to cancel a registration of a mark［may be filed］by any person who believe that he is or will be damaged by the registration.

At any time in the case of a certification mark on the ground that the registrant(A) does not control，or is not able legitimately to exercise control over，the use of such mark，or(B) engages in the production or marketing of any goods or services to which the certification mark is applied，or(C) permits the use of the certification mark for purposes other than to certify，or (D) discriminately refuses to certify or to continue to certify the goods or services of any person who maintains the standards or conditions which such mark certifies.(15 U.S.C.A.§1064)

4.Collective Marks

The term“collective mark”means a trademark or service mark—

(1) Used by the members of a cooperative，an association，or other collective group or organization，or

(2) Which such cooperative，association，or other collective group or organization has a bona fide intention to use in commerce and applies to register on the principal register established by this chapter，and includes mark indicating membership in a union，an association，or other organization.(15 U.S.C.A.§1127)

Ⅲ.The Use Requirement

1.Use in Trade

Ownership of a mark at common law，and the right to register a mark on the Lanham Act Principle Register，both depend upon a claimant's use of the mark in trade.As we will see in the next section，1988 amendments to the Lanham Act made it possible for the first time to apply to register a mark based only on a bona fide intent to use the mark in the future.Nonetheless，the registration will not be granted until the requisite use is made.Thus，even after the amendments，“use”continue to be the foundation of U.S.trademark protection.

2.Priority

As the Farah opinion illustrates，when two or more parties claim the same inherently distinctive mark，or two that are confusingly similar，the first to use the mark in trade has superior rights.Thus，the law of trademarks and unfair competition adopt the“first in time，first in right”philosophy that exists on other areas of law.When the issue of“first use”is a close one，however，more than strictly chronological considerations may come into play.Consider the second Circuit's opinion in Manhattan Industries，Inc.v.Sweater Bee by Banff，Ltd.，627 F.2d 628，207 U.S.P.Q.89(2d Cir.1980).In that case，competition was trying to snatch up the valuable “Kimberly”trademark directly，after it was formally abandoned by its owner.Essentially，each began shipping products bearing the Kimberly mark within a day of the other.Given this closeness in time，the court refused to recognize that the first shipper had gained the right to completely prohibit the other from using the mark—especially since the second shipper had expended considerable amounts on the mark in good faith.

We have previously stated that“the concept of priority in the law of trademarks is applied not in its calendar sense but on the basis of‘the equities involved.’”Chandon Champagne Corp.v.San Marino Wine Corp.，335 F.2d 531，534(2d Cir.1964).Given the evenly balanced equities in this case，it would be inequitable to allow only the appellees to use the“Kimberly”mark.Id.，627 F.2d at 630，207 U.S.P.Q.at 91.Refusing to enjoin either party's use of the mark，the court found that each party must differentiate its label from that of the other and from the original“Kimberly”mark，in order to avoid consumer confusion.Is this a satisfactory solution?

While the first to use an inherently distinctive mark in trade has priority over others(as long as he uses it continuously thereafter)，a different rule exists for marks that are not inherently distinctive.As we have already noted，some marks which are not inherently distinctive may become distinctive，and thus qualify for trademark protection，through extensive use.For example，the mark“durable”for ball bearing is not inherently distinctive because it describes the product.While“durable”may not have trademark significance to the public at first，extensive use of the mark on the packaging and in advertisements may eventually cause the relevant public to recognize the word“durable”as an indication of origin of the ball bearings，rather than just a description.In trademark parlance，this is known as“acquisition of secondary meaning”—as a result of extensive trademark use，the word“durable”now has both its original descriptive meaning and a trademark meaning.The first user to acquire secondary meaning in a mark that is not inherently distinctive has priority over other users.See J.T.McCARTHY，McCARTHY ON TRADEMARKS AND UNFAIR COMPETITION§16.12(3d ed.1992).

3.Affixation

“Using a mark in trade”entails using the mark in a manner that notifies prospective purchasers that it is an indication of origin.

Obviously a mark cannot be physically attached to a service，so the Lanham Act finds affixation in the case of service marks when the mark is“used or displayed in the sale or advertising of services.”Id.A collective membership mark must be“publicly used to indicate the fact of membership through its appearance on membership certificates，pins，plaques，letterhead，or other materials signifying that the user is a member of the collective group.”RESTATEMENT (THIRD) OF UNFAIR COMPETITION§18，comment d(Tentative Draft No.2，1990).

4.Use in Commerce

Because Congress relied upon its commerce clause power to enact the Lanham Act，a mark must be“used in commerce”in order to qualify for registration.The Lanham Act specifies that the mark must be affixed to goods sold or transported in commerce.In the case of service marks，the service must have been rendered in commerce.15 U.S.C.A.§1127.Section 45 defines“commerce”as“all commerce which may lawfully be regulated by Congress.”15 U.S.C.A.§1127.The interstate commerce requirement is generally easy to meet.

Ⅳ.Qualifications for Registration

1.The Composition of Marks

Section 45 of the Lanham Act defines“trademark”to include“any word，name，symbol，or device or any combination thereof adopted and used by a manufacturer or merchant to identify his goods and distinguish them from those manufactured or sold by others.”This was a departure from the past，as prior statutes only permitted registration of“technical”common law trademarks.

The preamble of Section 2 of the Lanham Act states that“no trademark shall be refused registration on the principal register on account of its nature，”unless one or more specific exceptions to registrability set forth in that section apply.

Under the Lanham Act trademark registration became available to many types of previously excluded indicia.Change was gradual and evolutionary，as the Patent and Trademark Office and the courts were presented with new concepts.Registration has been granted，for example，for containers，product configurations，and packaging，even if subject to design patent protection，for tabs having a particular location on a garment，slogans，sounds，ornamental labels，and goods which take the form of the mark itself.The jurisprudence under the Lanham Act developed in accordance with the statutory principle that if a mark is capable of being or becoming distinctive of applicant's goods in commerce，then it is capable of serving as a trademark.

2.Distinctiveness

The distinctiveness requirement.In order to qualify as a mark，a word，symbol or device must be distinctive.That is，it must serve the purpose of a trademark by indicating the origin of the product or service to consumers，distinguishing the origin from that of other goods or service.Arbitrary words(such as“Ivory”for soap or“Tea Rose”for flour) and made-up or fanciful words(such as“Kodak”for camera film and equipment and“Exxon”for gasoline) are viewed as “inherently distinctive.”It can be assumed that consumers seeing or hearing such words used in the sale of products or service will understand them to be indications of origin.What other purpose could they serve?

Such an assumption cannot be made in the case of words that describe characteristics of the good or service(such as“World Book”for encyclopedias，“Beef＆Brew”for restaurant services，or“Easyload”for type recorders).Thus，descriptive words are not inherently distinctive.They are merely capable of becoming distinctive if，through exposure through use on labels and in advertising，consumers come to regard them as indications of origin.If a descriptive word has not become distinctive，then it is unlikely that use of the word by other competitions will lead to consumer confusion about the source of goods or service，or loss of good will.Moreover，there are good reasons not to recognize exclusive rights in descriptive words in one business enterprise to readily their own products or services.As Judge Posner has stated:

It is no purpose of trademark protection to allow a firm to prevent its competitors from informing consumers about the attributes of the competitors' brands.To allow a firm to use a trademark a generic word，or a descriptive word still understand by the consuming public to describe，would make it difficult for competitors to market their own brands of the same product.

Blau Plumbing，Inc.v.S.O.S.Fix-It，Inc.，781 F.2d 604，609，228 U.S.P.Q.519，521 (7th
 Cir 1986).Accordingly，and the Lanham Act permits them to be registered，if the user is able to demonstrate that consumers do，in fact，recognize the word as an indication of origin.In such cases，the competitors' use of a descriptive word is justified by concerns about consumer confusion and protection of good will.

Suggestive words(such as“Coppertone”for suntan cream，or“Roach Motel”for insect traps)，like arbitrary and fanciful words，are considered inherently distinctive，and can be protected and registered without the necessity of demonstrating secondary meaning.How does one determine whether a word is descriptive or suggestive? Is the Abercrombie discussion helpful? The court refers to policy considerations which justify protecting and registering suggestive marks without a showing of secondary meaning.Do those policy considerations suggest an additional test for determining which classification is appropriate in a given case?

We will examine two of the categories identified by Judge Friendly—generic marks and descriptive marks—in greater detail in the following two subsections.

3.Deceptiveness:Lanham Act Section 2(A)

§1052.(§2) Trademarks Registrable on Principle Register

No trademark by which the goods of the applicant may be distinguished from the goods of others shall be refused registration on the principal register on account of its nature unless it—

Consists of or comprises immoral，deceptive，or scandalous matter; or matter which may disparage or falsely suggest a connection with person，living or dead，institutions，beliefs，or national symbols，or bring them into contempt，or disrepute; or a geographical indication which，when used on or in connection with wines or spirits，identifies a place other than the origin of the goods and is first used on or in connection with wines or spirits by the applicant on or after January 1，1996.(15 U.S.C.A.§1052(a) )

Ⅴ.Remedies

1.Monetary Relief

Section 284 of the Patent Act provides that upon finding for the claimant，“the court shall award the claimant damages adequate to compensate for the infringement，but in no event less than a reasonable royalty for the use made of the invention by the infringer，together with interest and costs.”Regardless of whether the damages are found by a jury or the court，the court “may increase the damages up to three times the amount found or assessed.”Section 285 adds that the court may，“in exceptional cases”，award reasonable attorney fees to the prevailing party.

(1) Compensatory Damages

Compensatory damages usually take the form of lost profits or a reasonable royalty.Both measures are illustrated in the State Industries case.

a.Lost profits

According to the State Industries opinion，what is the proper standard for proving lost profits? Can you explain why each of the four factors set forth in Panduit is relevant to satisfying that standard? Did State Industries ask for too little under this measure? How would you have advised it to approach the lost profits measure?

The Federal Circuit approved the district court's use of the“incremental profit”or“incremental income”approach to computing lost profits.What does this entail? The Federal Circuit has explained:

The approach recognizes that it does not cost as much to produce unit N +1 if the first N (or fewer) units produced already have paid the fixed costs.Thus fixed costs—those costs which do not vary with increases in production，such as management salaries，property taxes，and insurance—are excluded when determining profits.

Paper Converting Machine Co.v.Magna-Graphics Corp.，745 F.2d 11，22，223 U.S.P.Q.591，599(C.A.F.C.1984).

b.A Reasonable Royalty

Section 284 states that the damage award shall not be“less than a reasonable royalty.”The Federal Circuit has stressed that the purpose of this alternative is not to provide a simple accounting method，but to set a floor below which the courts are not authorized to go.An award based on a reasonable royalty is suited to circumstances where there is an established royalty or licensing program，or if the patentee is not itself in the business，or if profits are too speculative to estimate.

Del Mar Avionics，Inc.v.Quinton Instrument Co.，836 F.2d 1320，1326，1328，5 U.S.P.Q.2d 1255，1260(C.A.F.C.1987).The fact of infringement itself establishes injury，because the patentee's right to exclude has been violated.Thus，the patentee may recover damages based on a reasonable royalty even if it can show no actual pecuniary loss at all.If the patentee can demonstrate lost profits that exceed the reasonable royalty rate，however，the patentee is fully compensated.

c.Prejudgment interest

In General Motors Corp.v.Devex Corp.，461U.S.648，103 S.Ct.2058，76 L.Ed.2d 211，217 U.S.P.Q.1185(1983)，the Supreme Court stressed the importance of prejudgment interest awards，explaining:

Under the pre-1946 statute，the owner of a patent could recover both his own damages and the infringer's profits.A patent owner's ability to recover the infringer's profits reflected the notion that he should be able to force the infringer to disgorge the fruits of the infringement even if it caused him no injury.In 1946 Congress excluded consideration of the infringer's gain by eliminating the recovery of his profits，the determination of which had often required protracted litigation.At the same time，Congress sought to ensure that the patent owner would in fact receive full compensation for Congress expressly provided in Section 284 that the court“shall award the claimant damages adequate to compensate for the infringement.”

The standard governing the award of prejudgment interest under Section 284 should be consistent with Congress' overriding purpose of affording patent owners complete compensation.In light of that purpose，we conclude that prejudgment interest should ordinarily be awarded.In the typical case an award of prejudgment interest is necessary to ensure that the patent owner is placed in as good a position as he would have been in had the infringer entered into a reasonable royalty agreement.An award of interest from the time that the royalty payments would have been received merely serves to make the patent owner whole，since his damages consist not only of the value of the royalty payments but also of the foregone use of the money between the time of infringement and the date of the judgment.

(2) Enhanced Damages and Attorney Fees

Section 284 provides that the court may increase the actual damages up to three times.According to the State Industries court，what is the appropriate standard for determining whether such enhanced damages are warranted? What sort of evidence is relevant? What is the purpose underlying the enhanced damages provision? For a thorough exploration of the“advice of counsel”defense，see Sirilla，Edgell，＆Hess，The Advice of Counsel Defense to Increased Patent Damages，74 J.Pat.＆Trademark off.Soc.705(1992).

Section 285 permits the court，in its discretion，to award attorney fees to the prevailing party“in exceptional cases.”An exceptional case may be found when the losing defendant's infringement was willful，or when either losing party has acted in bad faith—for example，when the losing party(plaintiff or defendant) pursued or conducted the infringement litigation in bad faith.

A reasonable royalty.Section 284 states that the damage award shall not be“less than a reasonable royalty.”The Federal Circuit has stressed that the purpose of this alternative is not to provide a simple accounting method，but to set a floor below which the courts are not authorized to go.An award based on a reasonable royalty is suited to circumstances where there is an established royalty or licensing program，or if the patentee is not itself in the business，or if profits are too speculative to estimate.

Del Mar Avionics，Inc.v.Quinton Instrument Co.，836 F.2d 1320，1326，1328，5 U.S.P.Q.2d 1255，1260(C.A.F.C.1987).The fact of infringement itself establishes injury，because the patentee's right to exclude has been violated.Thus，the patentee may recover damages based on a reasonable royalty even if it can show no actual pecuniary loss at all.If the patentee can demonstrate lost profits that exceed the reasonable royalty rate，however，that will be the preferred measure，since the mission of the court ensures that the patentee is fully compensated.

2.Injunction Relief

Courts routinely grant permanent injunctions against further infringement in the final resolution of patent infringement suits.Historically，however，courts have been far more hesitant to grant requests for preliminary injunctions to prevent alleged infringement during the course of the litigation.A preliminary injunction's potential impact on competition is considerable:an injunction against making，using，offering to sell，selling or importing a product during the course of protracted patent litigation could permanently injure the defendant's competitive position.If the defendant ultimately is acquired，it may never regain its market share，notwithstanding the plaintiff's posting of a bond to reimburse it for losses incurred as a result of the injunction.The only realistic alternative may be to settle on disadvantageous terms，which also may be injurious to competition.

New Words & Expressions

1.cause of action　诉因、案由

2.intellectual property　知识产权

3.industrial property　工业产权

4.retention　保留;留置

5.trade secret　商业秘密

6.Restatement of Torts　侵权法重述

7.be liable to　对……负有责任

8.a breach of confidence　违反保密义务

9.in good faith　善意地

10.inequitable　不公平的、不符合衡平法原则的

11.the National Conference of Commissioners on Uniform State Laws　统一州法律委员全国会议

12.Uniform Trade Secrets Act　统一商业秘密法

13.at issue　争议中的

14.drafter　法律起草者

15.claimant　原告、请求权人

16.reverse engineering　反向工程

17.utility patents　实用专利

18.plant patents　　植物专利

19.design patents　外观设计专利

20.patentee　专利权人

21.patent examiner　专利审查员

22.the United States Patent and Trademark Office　美国专利商标局

23.the Board of Patent Appeals and Interferences　专利上诉与争议委员会

24.the United States Court of Appeals for the Federal Circuit　联邦上诉巡回法院

25.the National Bureau of Standards　国家标准局

26.prior art　先有技术

27.subject matter　标的、标的物

28.utility　有用性

29.novelty　新颖性

30.non-obviousness　非显而易见性

31.rebut　反驳、推翻

32.preclude…from…　禁止、阻止……做……

33.anticipation　预见、预期

34.literal infringement　一成不变的仿冒侵权

35.pertinent art = analogous art　相关技术(或方法)

36.forfeit　没收、丧失

37.The Plant Variety Protection Act　植物多样性保护法

38.ex parte　单方面的、依单方申请的

39.international convention　国际公约

40.ornamentality　装饰性

41.peculiar　特有保护、特权

42.salable value = market value　市场价值

43.article of manufacture　工业产品

44.be eligible for　有资格、合格的

45.matter of concern　有关事项

46.the date of filing　申请之日

47.the date of issuance　签发之日

48.intangible /incorporeal　非物质的、无形体的

49.insofar as　在……范围内、到……程度

50.moral rights　(作品的)精神权利;道义上的权利

51.misrepresentation　虚假陈述

52.dissemination　散布、传播

53.literary work　文字作品

54.audiovisual works　视听作品

55.work of authorship　原创作品

56.fixation　固定

57.medium of expression　表达媒介

58.originality　原创性

59.compilation　汇编物、汇编作品

60.reproduction right　复制权

61.derivative right　演绎权

62.distribution right　发行权

63.public performance right　公开表演权

64.public display right　公开展览权

65.fair use　合理使用

66.the first sale doctrine　首次发行原则

67.works made for hire /works for hire　雇佣作品

68.joint work　合作作品

69.derivative work　演绎作品

70.collective work　集合作品

71.actual damages　实际损害赔偿金

72.statutory damages　法定损害赔偿金

73.compensatory damages　补偿性损害赔偿金

74.lost profits　可追索的丧失收益

75.incremental profits /income　递增利润、增量利润

76.a reasonable royalty　合理版税(专利权税)

77.prejudgment interest　迟延利息

78.enhanced damages　惩罚性损害赔偿金

79.injunction　禁制令

80.attorney’s fees　律师费

81.trademark　商标

82.service mark　服务商标

83.certification mark　证明商标

84.collective mark　集体商标

85.bona fide　善意的、无欺的、真实的

86.first in time，first in right　时间在先，权利在先

87.secondary meaning　第二含义

88.affixation　签署、盖章

89.interstate commerce　州际贸易

90.jurisprudence　法学、法理学、法律哲学

91.distinctiveness　显著性

92.deceptive　诈骗的

Exercises


Choose the best answer to the following questions.



1
 .A patent is____________.

A.an invention

B.a discovery

C.the right to include others in the making，using or selling of the invention in the United States

D.the right to exclude others from making，using or selling of an invention.


2
 .Patents are considered to be____________.

A.degrees

B.inventions

C.property

D.contract rights


3
 .In the United States，copyright protection is conferred by____________.

A.contractual agreement between parties

B.federal law

C.inventing product

D.industry practice


4
 .A copyright is considered to be____________.

A.property

B.contract

C.a copy

D.an original


5
 .A trademark is____________.

A.a word，group of words，or a logo used in connection with the sale of the goods to distinguish them from those made by someone else

B.the public's right to use the word，group of words，or logos

C.a state's right to use the word，group of words，or logos

D.voluntary protection


6
 .The symbolⓇ is used for____________.

A.material protected by a patent

B.material protected by copyright law

C.material that cannot be registered as a trademark

D.material that can be registered as a trademark


7
 .The symbol“©”is used for____________.

A.material protected by a patent

B.material protected by copyright law

C.material registered as a trademark

D.material that cannot be registered as a trademark


8
 .The symbol“TM
 ”is used for____________.

A.material protected by a patent

B.material protected by copyright law

C.material registered as a trademark

D.material that cannot be registered as a trademark


9
 .A trade secret is____________.

A.a duty to the public

B.a duty to the government

C.an idea or information that has commercial value，because the secret is not known

D.an idea or information that has no value，because it is known


10
 .Trade secret protection is acquired when____________.

A.the idea or information is created

B.permission is granted to use the secret

C.the secret is written down

D.the secret is video taped


11
 .To practice patent law before the U.S.Patent and Trademark Office，a person must take and pass the____________.

A.intellectual property regional examination

B.state bar examination

C.chemist-in-training test

D.patent bar examination


12
 .____________can protect confidential information used in business.

A.Patent law

B.Copyright law

C.Trademark law

D.Trade secret law


13
 .In the United States，copyright protection is conferred by____________.

A.agreement between parties

B.federal law

C.state law

D.industry practice


14
 .Who can be the inventor in patent law?

A.A person who invents or finds out something

B.A person who makes a financial contribution

C.A person having an ownership interest in the invention

D.All of the above.


15
 .The two primary requirements of the specific ation of a patent are____________.

A.enablement and best mode

B.conciseness and exactness

C.a title and a brief abstract

D.an initial summary and a brief description


16
 .With regard to works made-for-hire，which of the following is wrong?

A.Work-made-for-hire must be prepared by an employee within the scope of his or her employment.

B.Whether a particular work is a work-made-for hire does not affect the duration of the copyright.

C.If a work is considered a work made-for-hire，the author and owner of the work is the hiring party.

D.If the work is not a work made for hire，the hiring party has no copyright ownership in the work.


17
 .In order to determine whether or not a particular use is a fair use，which of the following factors does not need to be analyzed?

A.purpose and character of the use

B.nature of the copyrighted work

C.amount and substantiality taken

D.negative comments contained


18
 .The rights to a trademark can be lost through____________.

A.abandonment

B.improper licensing or assignment

C.genericity

D.all of the above.


19
 .A derivative work is____________.

A.A work consisting of editorial revisions，annotations，elaborations，or other modifications which，as a whole，represent an original work of authorship

B.A work in which a number of contributions，constituting separate and independent works in themselves，are assembled into a collective whole

C.A work prepared by an employee within the scope of his or her employment

D.A work prepared by two or more authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole


20
 .Now suppose that Jami invents and patents his new weeding machine but never sells it.Louisa borrows the machine from Jami，pulls it apart，copies it，and then sells it.

Louisa____________.

A.has done nothing wrong -competition is a part of our market economy

B.has not infringed a patent because the product was not“in commerce”

C.has infringed on Jami's patent rights

D.has behaved immorally，but not illegally


21
 .If a person registers for and uses a domain name，or Internet address，that contains the name of another's service or product，the use of the name may constitute____________.

A.cyber market infringement

B.trademark infringement

C.copyright infringement

D.a violation of the law governing trade secrets


22
 .One of the ways to make use of another's trademark，copyright，patent，or trade secret，while avoiding litigation，is to obtain____________to do so.

A.a cybe mark

B.a business process patent

C.an easement

D.a license


23
 .When you enter an“On the Border”Mexican restaurant，you see a distinctive interior，a distinctive menu，and a wait staff wearing distinctive attire.This combination of things creates a unique ambience，known in legal terms as____________.

A.a trade name.

B.a trade dress.

C.a trademark.

D.a trade secret.


24
 .When you see on a box of low-fat granola that the cereal has the“Good Housekeeping Seal of Approval，”you are looking at____________.

A.a certification mark

B.a strong mark

C.a patent

D.a licensor




[1]
 L.J.古泰:《美国商业秘密法概述》，李文玉、肯志岳译，《国外法学》，1988年第2期，第19页。


[2]
 http://www.sipo.gov.cn/mtjj/2011/201110/t20111021_624483.html，21:14，7/18/2013.


Part Ten　Logical Reasoning

导　读

逻辑推理分析能力是法律工作者必备的思维能力。逻辑分析也是GRE和LSAT考试中的必考内容。根据《法律英语证书(LEC)全国统一考试大纲》的规定，该部分题目所占比重为5%－10%。逻辑推理试题的每道题都有一篇小短文或对话，然后针对此短文或对话提出问题。短文或对话涉及的范围很广，包括哲学、文学、政治、科技、艺术、历史、体育等。

一、考查范围

考查内容逻辑推理题主要考查考生在以下三个方面能否进行有效推理的能力:

(一)论点构建(Argument construction)

这方面的问题主要让考生去识别或找到:

1.论述的基本结构(The basic structure of an argument) ;

2.正确得到的结论(Properly drawn conclusion) ;

3.基于的假设(Underlying assumption) ;

4.被强有力支持的解释性假说(Well－supported explanatory hypotheses) ;

5.结构上相似的论点的平行结构(Parallels between structurally similar arguments)。

(二)论点评价(Argument evaluation)

这方面的问题主要让考生在分析既定的论点基础之上去识别:

1.加强或削弱既定论点的因素(Factors that would strengthen，or weaken，the given argument) ;

2.在进行论述时所犯的推理错误(Reasoning errors committed in making that argument) ;

3.进行论述所使用的方法(The method by which the argument proceeds)。

(三)形成并且评价行动方案(Formulating and evaluating a plan of action)

这方面的问题主要让考生去识别:

1.不同行动方案的相对合适性、有效性或效率(The relative appropriateness，effectiveness，or efficiency of different plans of action) ;

2.加强或削弱拟议行动方案成功可能的因素(Factors that would strengthen，or weaken，the prospects of success for a proposed plan of action) ;

3.拟议行动计划所基于的假设(Assumptions underlying a proposed plan of action)。

二、考试题型

根据逻辑推理题的考查内容，熟悉逻辑推理的主要题型非常重要，下面是LEC考试中将遇到的十类逻辑推理题。

(一)假设(Assumption)

这类考题主要考查考生识别根据什么前提得出论点的能力，往往用以下方式提问:

Which one of the following is an assumption on which the above argument rests?

Which one of the following is a presupposition essential to the reasoning in the passage above?

(二)支持(Support)

这类考题主要考查考生识别一种附加事实信息支持论点的能力，往往用如下措词:

Which of the following，if true，would constitute the strongest evidence in support of the claim made above?

Which of the following，if true，does NOT support the claim that…

(三)反对(Weaken)

这类考题主要考查考生识别一种附加事实信息反对论点的能力，这类题主要用以下措词:

Which of the following，if true，would additionally weaken the traditional opinion that…

The persuasiveness of the claim made above is most weakened by…

(四)评价(Evaluation)

这类考题主要考查考生评价论点的能力，往往用以下方式提问:

Which of the following would be most important to know in evaluating the accuracy of the argument above?

Knowledge of which of the following would be LEAST useful in evaluating the claims made in the passage above?

(五)推断(Inference)

这类考题主要考查考生评价论点的能力，往往用以下方式措辞:

It can be inferred from the passage above that the author believes that…

Which of the following is implied by the passage above?

From the information above，which of the following can be most reasonably inferred about…

(六)结论(Conclusion)

这类考题主要考查考生根据文章中的论据能提出什么合乎逻辑的主张的能力，往往这样措辞:

If the statements above are true，which of the following conclusions can be properly drawn?

Choose the most logical completion for the following paragraph.

Which of the following would provide the most logical conclusion for the preceding paragraph?

The statements in the passage，if true，best support which of the following conclusions?

(七)中心思想(Theme or Point)

这类题主要考查考生理解文章要点的能力，往往如下措词:

The statement cited above conveys which of the following propositions?

The passage above emphasizes which of the following points?

The author in the passage above argues that…

Which of the following expresses the point the author of the passage above makes?

(八)解释(Explanation)

这类题主要考查考生解释某种现象、结果或缓解某种矛盾的能力，往往用如下方式提问:

Which of the following hypotheses，if true，would help resolve the apparent paradox introduced above?

If all of the statements above are correct，an explanation of their apparent contradiction of provided by…

Which of the following，if true，provides the most logical completion of the passage below?

(九)应用(Application)

这类题主要考查考生将一个论点的指导性原则用于另一论点的能力，这类题经常如下措词:

Which of the following parallels the method of argumentation above?

The argument above is most like which of the following?

Which of the following suffers from a flaw that，in its logical aspects，is most like the difficulty described above?

Which of the following identifies a flaw in the speaker’s reasoning?

(十)技法(technique)

这类题主要考查考生识别论点的结构方法或技法的能力，常用如下措词:

The author’s points made primarily by…

The labor negotiator minimizes his differences with management by…

The passage above criticizes the authorities by…

三、解题步骤

(一)读问题，明晰问题目的，从而迅速确定解题方向

先读问题而不是段落似乎有悖常理，但是可以迅速了解题目类型。只有知道了问题的类型，阅读段落才能更具有针对性。另外，问题本身的变化不多，往往一眼就能看出题型。注意选项中出现的not、unless、except、least等词，许多考生由于漏看了这些小词而与正确答案无缘。

(二)读段落，根据不同的问题目的确定不同的解题重点

如问题属于“假设、支持、反对、评价”类，读段落时重点在找出论点的前提与结论，边读边思考:从前题中能否推出结论?结论成立还需要哪些假设?

如问题属于“归纳”类，读段落时要注意其逻辑层次结构及去向，边读边思索:作者想要说明什么?如问题属于“逻辑应用与技法”类，读段落时分清前提与结论，边读边考虑:段落推理犯了哪种推理错误?结论的成立还需要哪些假设，假设的合理性如何等?如问题属于“解释”类，读段落时要格外关注要解释的对象以及解释对象的特点，边读边斟酌:怎样才能找到一个与要解释的内容直接相关的答案?

(三)找答案，有些题型可调整看选项的顺序

读完问题与段落之后，寻读四个选项，选出正确答案。有时阅读选项时要放慢速度，应该反复掂量。因时间紧迫，猜测并非下策(最好从B、C中任选一)。

Chapter 1　Introduction

Logical Reasoning is actually a test of two skills—reading ability and reasoning power—both of which are essential to the practice of law.Logical Reasoning questions are based on arguments contained in short passages.LEC test-takers are asked to demonstrate their understanding of the arguments by choosing answers that describe the argument，weaken or strengthen it，identify its premises，or state its conclusions or implications.Common logical questions ask about:

·Assumptions(identify unstated，necessary support for the conclusion)

·Methods of argument(identify the structure of arguments)

·Inferences(know what must be true if statements in the stimulus are true)

·Parallel reasoning(mimic the structure，not the context，of the stimulus)

·Logical flaws(focus on general classic fallacies or specific pieces of the argument)

·Strengthening or weakening an argument(support or challenge evidence or assumptions in the stimulus)

Less common logical questions ask about:

·Paradoxes(reconcile apparent inconsistencies)

·Points at issue between two different arguments(identify how two or more arguments differ)

·Applications of a principle to a new situation(identify or apply underlying principles)

It is necessary for LEC test-takers to be familiar with the formal logic.Formal logic questions involve logic elements like inference or assumption，or use words and phrases like if/then，only if，all，some，none，no，unless，most，every，always，and never.There are mainly two kinds of formal logic which often appear in the Logical Reasoning questions:

1.Contra positive:Original:If x，then Y.Contra positive:If not Y，then not x.

If the building has vacancies，then the sales office will be open.

2.Necessary versus sufficient conditions

Sufficient:If I yell loudly at my cat Adrian，he will run away.

Necessary:The TV will work only if it is plugged in.

LEC test-takers are suggested to memorize the following translation table concerning the formal logic.



Translation Table of Formal Logic


[image: img]


Chapter 2　Assumptions

An assumption is an unstated yet necessary，or piece of evidence，without which the argument is incomplete and invalid.In an Assumption question，LEC test-takers must identify an unstated yet necessary premise
 in the argument.The unstated premise is a gap between evidence and conclusion.The job is to choose the answer choice that helps link the evidence to the conclusion.The following advice may be helpful to solve assumption questions.

·Before you can find an assumption，you must identify the argument's evidence and conclusion.To determine what the argument needs(the assumption)，you must know what you are given(the evidence) and what the author seeks to prove(the conclusion).

·Focus on the scope of the evidence and conclusion.Remember，for an argument to be valid，there must be evidence for every idea in the conclusion.

·Don't argue with the evidence! Take it for granted for the purposes of the question，and move on.On the other hand，you may be skeptical about the argument's assumptions，and spotting unreasonable assumptions is important skill.

·One way to test if an answer choice is necessary for the argument it to apply the Denial Test.Take the opposite of the choice and see what happens to the arguments.If the argument could still be true，then the choice wasn't necessary.On the other hand，if denying a choice defeats the argument，then you know that the choice is a necessary assumption.

Sample Assumption Questions

1.The United Nations General Assembly term runs from September to January.The greatest part of this time is taken up with useless chatter.Delegates debate endlessly，never arriving at decisions.The delegates from each and every 300sqm archipelago in the South Pacific must make a lengthy presentation on every topic that reaches the floor，yet almost no attention is paid to solving practical problems that are actually capable of being solved.

The author's argument is based on which one of the following assumptions?

(A) Members of the General Assembly who are from large countries tend to concentrate more on global issues，rather than on minor topics.

(B) The purpose of the General Assembly is to deal with specific practical problems.

(C) Too many small states with insignificant problems are members of the General Assembly.

(D) If the General Assembly spent less time debating，it would devote most of its attention to providing relief for famine areas.


Explanation:(B)


The author argues that the U.N General Assembly is all talk and almost no action.Delegates from everywhere debate endlessly，and problems that could be solved are buried in useless chatter.Since he's decrying this state of affairs，the author must assume it is the business of the G.A.to deal with problems that can be solved.If he assumed that its purpose were just to serve as a forum for airing opinions，he'd have no reason to complain.(B) is thus correct.As for(A)，there is no evidence that the author assumes large nations are any less focused on trivial concerns than small nations are; he makes a general claim about all G.A.members.(D) goes too far.The author may believe that if the G.A.debated less，it would devote more time to famine relief，but he needn't assume that it would devote most of its time to this problem.Who should or should not be members of the G.A.aren't part of the argument，thus(C) isn't assumed.

2.Advertisement:Are you having trouble returning your opponents' power serves? The new Spring-Strung rackets are designed to improve your tennis game overnight without lessons.Even rank amateurs can effortlessly increase the speed and force of their volleys by 25%.You can achieve the power of a professional player with the Spring-Strung racket.

Someone who accepted the reasoning in the advertisement above would be making which one of the following assumptions?

(A) Without quality equipment，a tennis player cannot improve his game.

(B) The Spring-Strung racket will improve an amateur's game more than it will improve a professional's game.

(C) The quality of a person's tennis game is largely determined by the speed and force of his volley.

(D) The Spring-Stung racket is superior to any other racket currently on the market.


Explanation:(C)


This ad presents three claims:that our rackets improve your game overnight，that amateurs effortlessly increase the speed and force of their volleys by 25% with our racket，and that you can achieve the power of a pro with our rocket.The only evidence that's cited to explain how this racket improves your game is in the third sentence of the ad:amateurs can increase the speed and force of their volleys.Therefore，(C) must be assumed，If(C) is not assumed，then there is no reason to think that this rocket will improve one's game.(A) is wrong because it is not assumed that quality equipment is necessary to improve a player's game，but rather that this equipment is sufficient do so.As for(B)，the ad is aimed at the amateur，but for all we know this racket does as much for that of an amateur，so(B) is not assumed.(D) is outside the scope，as this rocket is never compared to any other rackets on the market.

Chapter 3　Method of Argument

Method of Argument questions require the test-taker to identify the answer choice that best described the structure of the argument—the way in which the argument moves from evidence to conclusion.The type does not always involve faulty logic.The following advice may be helpful.

·Always answer the questions asked and focus solely on what the author is doing to get the point across; don't get distracted by the actual point.

·Familiarize yourself with the classic argument types.

There are two distinct types:the first kind asks you to understand the argument in general terms and often involves what we might call classic argument types.The other type asks for a de-scription of the argument in much more specific terms.

·When you scan for the choices that match your pre-phrase，be ready to spot the choice that matches the specific method the author uses，as well as the general method the author uses.For example，if the author compares cuts in education spending to poisoning one's water supply，the correct answer could describe this specific comparison，or it might simply indicate that the author“uses an analogy”.

It is also very important for test-takers to be familiar with the following fallacious arguments:


·Ad hominem Attack:
 Any argument that is directed against the source of the claim rather than the claim itself is an ad hominem attack.Since there are times when such attacks are useful，as when the credibility of the speaker is at issue，we must be careful to distinguish the illegitimate ad hominem attack from the legitimate attack on a person's credibility.An illegitimate ad hominem argument is one that ignores the merits of the issue in favor of an attempt to discredit the source of the argument where the credibility of the speaker is not at issue.For example:


·We should not accept Prof.
 Smith's analysis of the causes of traffic accidents because we know that she has been unfaithful to her husband.


·Circular Reasoning.
 Any argument that includes the conclusion it hopes to prove as one of its premises is fallacious because it is circular.For example:Beethoven was the greatest composer of all time，because he wrote the greatest music of any composer，and he who composes the greatest music must be the greatest composer.The argument is fallacious，for there is really no argument for the conclusion at all，just a restatement of the conclusion.


·Irrelevant Consideration:
 An argument that appeals to the popularity of a position to prove the position is fallacious.For example:Frederic must be the best choice for chairman because most people believe that he is the best person for the job.Another appeal to an irrelevant consideration might be an illegitimate appeal to authority.For example:The theory of evolution is only so much hogwash，and this is clearly provided by the fact that Prof.Edwards，who got an M.A in French Literature from Yale University，says so.


·False Cause:
 An argument that commits this error attributes a causal relationship between two events where none exists—or at least the relationship is misidentified.For example:Every time the doorbell rings I find there is someone at the door.Therefore，it must be the case that the doorbell calls these people to my door.Obviously，the causal link is backward.It is the presence of the person at the door that then leads to the ringing of the bell，not vice versa.A more serious example of the fallacy of the false cause is:There were more air traffic fatalities in 1979 than there were in 1969; therefore，the airplanes used in 1979 were more dangerous than those used in 1969.


·Hasty generalization:
 The argument bases a large conclusion on too little data.For ex-ample:All four times I have visited Chicago it has rained; therefore，Chicago probably gets very little sunshine.Of course，generalizing on the basis of a sample or limited experience can be legitimate:All five of the buses manufactured by Gutmann that we inspected have defective wheel mounts; therefore，some other buses manufactured by Gutmann probably have similar defects.


·Ambiguity:
 There is a shifting in the meaning of terms used in an argument，the argument has committed a fallacy of ambiguity:For example:The shark has been around for millions of years.The City Aquarium has a shark.Therefore，the City Aquarium has at least one animal that is millions of years old.


·False Analogy:
 The government should pay more to its diplomats who work in countries with unstable governments.The work is more dangerous there than in stable countries.This is very similar to paying soldiers combat premium if they are stationed in a war zone.The analogy is not perfect—no analogy can be more than an analogy.Some analogies are clearly so imperfect that they have no persuasive force.For example:People should have to be licensed before they are allowed to have children.After all，we require people who operate automobiles to be licensed.

Sample Method of Argument Questions

1.Censorship is poor policy and should be abandoned.Those who promote censorship，and there are more than one might believe，simply refuse to see that it is a far worse state of affairs when people are not free to express themselves than it is when they are free to express themselves.

Which one of the following best describes the author's method of argument?

(A) It attempts to establish the validity of an argument by denying the truth of the opposite of that argument.

(B) It appeals to a false authority.

(C) It makes a general conclusion based on one segment of the population.

(D) It employs circular reasoning.


Explanation:(D)


The argument concludes that censorship is bad because it's much worse when there is censorship than when there isn't.Sounds pretty unpersuasive，doesn't it? This is an example of circular reasoning，choice(D).It literally goes in a circle，using its own conclusion as evidence:X is bad because a bad thing is X(or，alternately，because it is better to not be X than to be X).The opposite argument isn't presented—we simply don't know why some people would promote censorship—so the truth of it isn't denied and(A) isn't correct.The author doesn't use an authority，false or not，to establish credibility，so(B) is out as well.(C) is incorrect for the same reason.There isn't any generalizing here.Censorship is bad for all people，the author argues，because it's bad for all people.That's a circle，not a generalization.

Chapter 4　Faulty Logic

Not every argument is flawless.Many arguments contain flaws that 
render the stated con-clusion invalid.

 A faulty argument is one in which the evidence does not establish or adequately support the conclusion.The test-takers' task is to identify the error in the stimulus.Common types of faulty logic are:unwarranted assumptions; alternative possibilities; scope shifts.

Sample Faulty Logic Questions

1.Audra:By removing a renowned collection of photographs from its bookshelves because the city council deemed it“inappropriate，”our library is succumbing to just the kind of influence they should be fighting:the pressure to impose one group's values on others.A library，after all，should represent freedom of expression.

Scott:But what you're saying is that our library should endorse obscenity.If it did that，then no one would go to the library and it would be forced to close; then the library wouldn't be able to represent anything.

Which one of the following is a questionable technique that Scott uses in attempting to refute Audra?

(A) creating a false distinction between what is appropriate and what is obscene

(B) attacking Audra's knowledge of the process which resulted in the removal of the collection

(C) falsely accusing Audra of endorsing obscenity

(D) misrepresenting Audra's position，thus making it easier to dismiss


Explanation:(D)


In this argument，Scott takes Audra's argument and changes it to something he can easily refute.While Audra is promoting freedom of expression，Scott argues from the position that Audra is promoting obscenity—a claim she never makes or even implies By twisting her words，he makes her position easier to dismiss，as stated in correct choice(D).As for(A)，the distinction between appropriate and obscene works is what Scott is arguing; it's the philosophical underpinning of his position.We can't however，just label this distinction“false.”His real flaw is what he argues on the basis of this distinction，namely that Audra has endorsed obscenity.Scott never raises the issue of how the collection came to be removed，so(B) is beside the point.(C) is incorrect because he doesn't accuse Audra personally of endorsing obscenity; he accuses her of wanting the library to endorse obscenity.And if it were true that Audra held the position Scott describes，and if it were true that the collection of works was in fact obscene.

2.It doesn't surprise me that the critic on our local radio station went off on another tirade today about the city men's choir.This is not the first time that he has criticized the choir.But this time his criticisms were simply inaccurate and unjustified.For ten minutes，he spoke of nothing but the choir's lack of expressiveness.As a professional vocal instructor，I have met with these singers individually; I can state with complete confidence that each of the members of the choir has quite an expressive voice.

Which one of the following is the most serious flaw in the author's reasoning?

(A) He directs his argument against the critic's character rather than against his claims.

(B) He ignores evidence that the critic's remarks might in fact be justified.

(C) He cites his own professional expertise as the sole explanation for his defense of the choir.

(D) He assumes that a group will have a given attribute if each of its parts has that attribute.


Explanation:(D)


The flaw in the author's reasoning lies in his reasoning from part to whole，which is implied rather than explicitly stated:“Each of the singers has an expressive voice，therefore all the choir as a group，must be expressive and the critic must be wrong”.But just because each voice is expressive alone doesn't necessarily mean that all the voices will be expressive together.(D)，therefore，is correct.Although the author is rather vehement in disputing the critic's claims，he doesn't address the critic's character，so(A) is out.As for(B)，there isn't any evidence provided in support of the critic's remarks; the flaw is not that the author ignores evidence that might hurt his argument，but that he uses evidence that doesn't really prove anything.(C) is a little tough because the author does provide his own opinion as his only explanation.Yet he is a professional vocal instructor，and we have no reason to doubt his qualifications.So(C) points out a small weakness，but(D) still provides a more damaging flaw.

Chapter 5　Strengthening or Weakening

A strengthening statement，if true，makes the validity of the conclusion more likely by providing additional support for the conclusion by filling in an assumption or providing more persuasive evidence.A weakening statement，if true，makes the validity of the conclusion less likely by undermining a key assumption or providing counter-evidence.

Sample Strengthen or Weaken Questions

1.The Wines and Spirits Act，which goes into effect next May，will be good for liquor retailers because it will eliminate the import duties levied on wines and liquors.This is a savings of nearly 15 percent that can be passed along to customers，thereby promoting higher sales and profits.

Which one of the following，if true，would most weaken the argument that the Wines and Spirits Act will be good for liquor retailers?

(A) Per capita consumption of wine and liquor has steadily declined over the last two years.

(B) Many retailers will not pass along to consumers all of the savings from the elimination of import duties.

(C) Consumption of domestically produced wines and spirits is expected to fall as a result of the Wines and Spirits Act.

(D) The act calls for the institution of a sales tax on wines and spirits that will increase current prices by more than 20 percent.


Explanation:(D)


The Wines and Spirits Act is supposed to be good for retailers because it will allow them to lower prices.If then，it somehow raises prices，the argument is in trouble.If，as in(D)，some other provision of the Act will raise retail prices by more than the elimination of import duties will drop them，then the Act as a whole isn't good news for retailers.(A) is bad news for retailers，but not for the argument.It does nothing to weaken the claim that the Wines and Spirits Act will be good for liquor retailers，even if consumption as a whole is down.(B) has the retailers pocketing some of the savings.Well，that's good news for retailer's right there.And(C) 's a red herring.Cheaper imports，it says，will mean less consumption of domestic products.The argument stands，though，because we aren't told that the drop in domestic consumption will be large enough to offset the increased consumption of imports.(C) is bad news for domestic wineries and distilleries，not for retailers.

2.Efficient computer programmers use variables to represent certain numbers.Suppose，for example，a program must repeatedly refer to the maximum number of entries that can be made.This could be done directly，by simply repeating that number(say，50) whenever the program required，or it could be done by naming and defining a variable(such as“maximum number of entries”)，which has the desired value(50，in this example).It may take more time to first define and then repeatedly type the phrase“maximum number of entries”than it does to simply type the number 50.In the long run，however，the former approach saves time.

Which one of the following，if true，would provide the most support for the argument?

(A) Often a program will not require a numeric value to be expressed more than once.

(B) It is far easier to locate and change one definition of a variable than it is to change every occurrence of a number.

(C) Some computer programming textbooks teach students to use variables to represent frequently-occurring numbers.

(D) Many computer programs that accept entries will have a maximum number of entries equal to 50.


Explanation:(B)


The author argues that picking a phrase and defining it as equal to a number，and then u-sing it in place of a number，is better(in terms of saving time) than just using the number.How can this be? Simple.If，as(B) says，you ever need to change the number(for example，increase the maximum number of entries)，all you have to do is change the definition of the variable.Instead of going through the whole program to find every place where“50”is used as the maximum number of entries and then changing 50 to 75，all you need do is redefine“maximum number of entries”as 75.So，while using variables may take a little more time in writing a program，they stand to save you a lot of time in the long run.(A) has no real effect on the argument.The sense we get is that variables are recommended for numbers that occur often in a program.The numbers mentioned in(A) could just as well stay numbers without strengthening(or even weakening) the argument.(C) provides some support for the use of variables，but it's not as good as (B) because it doesn't give us a clue as to why variables save time.(D) is a reading error，The author uses a maximum of 50 entries as an example.She doesn't argue that variables are only or mostly useful in referring to this particular number.

Chapter 6　Parallel Reasoning

Parallel Reasoning questions require the test-takers to identify the answer choice that contains the argument most similar to that in the stimulus in terms of the reasoning employed.The task is to first abstract the form of the stimulus，with as little content as possible.Next，the testtakers will be asked to identify the answer choice that is flawed in the same way as the stimulus.Don't be drawn to or away from a choice based on its subject matter.The form of reasoning is the key issue.For example，a stimulus about growing tomatoes may use reasoning that is similar to an argument about politics in that they both might argue from selective evidence to general conclusions.The following advice may be helpful to deal with the parallel reasoning questions.

·Don't get bogged down in subject matter.“No Teutonic languages have a subjunctive tense”just means“No X are Y”.

·See whether the stimulus can be represented in algebraic form.If it can，then do so; then symbolize the choices and compare them to the stimulus.

·If you cannot represent the stimulus algebraically，see if it has a classic structure，such as“arguing from a part to a whole.”If that fails，summarize the argument's form without including content，and scan the choices.

·You may be able to eliminate answer choices quickly by comparing conclusions.For instance，if the conclusion in the stimulus is“All judges are lawyers，”then the right answer must express similar certainty，and a choice whose conclusion is“some tomatoes could be green”must be wrong.

Sample Parallel Reasoning Question

1.Mitchell will play basketball tomorrow only if Allyson takes the day off.Allyson will not take the day off unless Lisa borrows a car.Since Lisa has not borrowed a car.Mitchell will not play basketball tomorrow.

The pattern of reasoning displayed above is most closely paralleled in which one of the following?

(A) Jeannie will not go out to dinner unless Sheila also goes out to dinner.Kurt will travel upstate tomorrow only if Jennie goes out to dinner.However，since Sheila cannot go out to dinner，Kurt will not travel upstate tomorrow.

(B) Ashley will run the race this weekend only if Jon or Randi also runs.Jon will not run the race，but Randi will.So Ashley will run the race this weekend.

(C) Matthew will go to the amusement park next weekend only if Jack agrees to go.Jack will not go to the amusement park unless the admission fee is inexpensive.Since the admission fee is expensive，Jack will not go to the amusement park next weekend.

(D) Sean will go bowling tonight if he finishes his work and there is no league play scheduled at his local bowling alley.Although he has confirmed that no league play is scheduled，Sean has not finished his work，and therefore will not go bowling tonight.


Explanation:(A)


Poor Mitchell seems as if he's all ready to play，but Allyson and Lisa are standing in his way.Obviously this is our Parallel Reasoning question of the bunch，and as you'll see，there are generally two varieties:ones that ask you to mirror the logic of an argument，and ones that ask you to mirror the flawed logic of an argument.If the stem doesn't designate the reasoning in the original as flawed，then we can safely assume that the logic is valid and that the logic of the right answer will be valid in the same way.And there's nothing wrong with the conclusion here:Since Lisa has not borrowed a car，Allyson will not take the day off，and therefore Mitchell cannot play basketball.

Notice the Formal Logic element present here，in fact，it's extremely common to find Formal Logic constructions in Parallel Reasoning questions.When the statements are linked as closely as these，it's possible，and often helpful，to represent them algebraically.

This pattern of reasoning breaks down to:

If A(Mitchell plays)——→then B(Allyson takes off)

If B(Allyson takes off)——→then C(Lisa borrows car)

Since NOT C(Lisa does NOT borrow car)——→then NOT A (Mitchell does NOT play)

It's fairly linear and perfectly logical，as we noted above.Let's attack the choices，in search of the same pattern.

(A) if A(Kurt will travel upstate) then B(Jeannie goes out to dinner).If B(Jeannie goes out dinner) then C(Sheila goes out to dinner).Since NOT C(Sheila cannot go out) therefore NOT A(Kurt will not travel upstate).No problem，we have a winner.

(B) Comparing conclusion is enough to eliminate(B).The original predicts that something will not happen，but(B) indicates that something will happen.Also，there is no“or”scenario present in the original，so this can't be parallel.

(C) Close，but no cigar:if A(Matthew goes to amusement park) then B(Jack goes).If B (Jack goes) then C(fee is inexpensive).Since NOT C(fee is not inexpensive)，NOT B(Jack will not go).The conclusion doubles back on Jack，instead of coming full circle to Matthew，as it should.

(D) cites two conditions which together would be sufficient for Sean to go bowling.There's nothing parallel to this in the original.

Chapter 7　Inference

Inference questions ask LEC test-takers to choose an answer choice that is inferable based strictly on the contents of the stimulus.Credited responses to Inference questions are inferable from the evidence in the stimulus，the conclusion，or both.Credited responses for Inference questions dealing with the evidence normally paraphrase part of the stimulus.Inference questions that ask about the conclusion tend to fall into one of two basic types.Either test-takers are asked to come up with a statement that is deducible based on the passage，or they are asked for the conclusion that the passage is leading up to or implying.

Sample Inference Questions

Doctor:I am giving you a prescription for this medicine.But remember，it is only effective in one out of every two instances in which it is taken.

Patient:That is not a problem.I will take it twice as often as prescribed so that it will be sure to work.

The patient has misunderstood the doctor's statement to mean that:

(A) just because the medicine doesn't work in one instance doesn't mean it won't work in another instance

(B) although the medicine isn't always effective，it is likely to be effective for this patient

(C) the medicine will be effective every other time it is taken

(D) the effectiveness of the medicine is not dependent upon who takes it


Explanation:(C)


The key to approaching this type of“misunderstanding”question is to look at the second person's statement and see what understanding of the original statement is implied thereby.In other words，look at what the patient says.He says that there will be no problem with the medi-cation as long as he takes it twice as often as prescribed.This would be true only if the doctor had said that the medicine is effective only every other time it is taken，choice(C).Thus，this must be what the patient thought the doctor said.In reality，of course，the doctor meant that the medicine works for only one of every two patients.(A) can't be right，since the patient's proposed course of action would not then make the medicine“sure to work”.(A) would imply that the patient take the medicine continuously until it works，not twice as often as prescribed(B) and(D) fail because the identity of the person taking the medicine(whether it is this patient or someone else) is not relevant to the patient's response.

Chapter 8　Other Question Types


Paradox questions:
 the first step is to define the apparent paradox.Then，focus on the scope of the evidence and conclusion and ask how they could both be true.


Principle questions:
 Take the specific situation in the stimulus and think about a general rule that would apply to it.The credited response is the answer choice that fits a specific situation into a global generality.However，occasionally a Principle question may ask test-takers to match a principle outlined in the stimulus to a specific situation in an answer choice.


Point at issue questions:
 The right answer is a point on which both people must have an opinion; and a point on which both people must have a different opinion.Accept no substitutes.

New Words & Expressions

1.faulty logic　逻辑错误

2.parallel reasoning　平行，类比推理

3.inference　推理，推论

4.paradox　反论，自相矛盾的

5.premise　前提

6.bolster　鼓舞士气

7.dodge　巧秒躲避

8.surrogate　代理人

9.implicit　内含的

10.analogy　类比，类推

11.illegitimate　私生的，非法的

12.consent to　同意

13.at stake　利害攸关，濒于险境

14.commentator　注释者，时事评论家

15.implication　暗示，蕴含

16.deprecate　抗议

17.reconcile　和好，调停

18.archipelago　群岛，列岛

19.exonerate　证明无罪，免罪

20.stigma　耻辱;瑕疵

21.astute　狡猾的，机敏的

22.guild　互助会，同业公会

23.polemic　争辩的n.争论者

24.ambiguity　含糊，模棱两可的

25.censorship　审查制度

26.refute　驳斥，驳倒

27.scrupulously　多顾虑地，小心谨慎地

28.delinquent　拖欠的，违法的n.失职者，违法者

29.lapse　堕落，失误，终止，暂停v.失足

30.lay down　拟定

31.wayward　反复无常的，刚愎自用的

32.attribute　归因于n.品性，归因，性质

33.outstrip　追过，越过，胜过

34.vassal　诸侯

35.weaken　削弱

36.strengthen　加强

Exercises


Choose the best answer to the following questions.



1.
 While a personal computer can be valuable as a time-saving and efficient educational tool，it is not an adequate substitute for a classroom with a teacher.Socializing，like reading，mathematics，and writing，is a skill that must be learned in order for children to be prepared for their future.Any education that ignores the effect of a child's peers on his or her development is incomplete at best.

The author of this passage believes that:

A.personal computers are detrimental to a child's education.

B.schools should include socializing as a subject in their curricula.

C.efficiency is not an important factor in assessing an educational tool.

D.computers cannot teach children how to interact with their peers.


2.
 Video arcades，legally defined as video parlors having at least five video games，require a special city license and，in primarily residential areas such as Eastview，a zoning variance.The owners of the Video Zone，popular with Eastview teenagers，have maintained that their establishment requires neither an arcade license nor a zoning variance，because it is really a retail outlet.

Which one of the following is an assumption on which the argument of the Video Zone's owners is based?

A.Retail establishments require no special licenses or zoning variances in Eastview.

B.The existing Eastview zoning regulations are unconstitutionally strict.

C.At no time are more than four video games in operation at the Video Zone.

D.Stores like the Video Zone's perform an important social function.


3.
 All human beings are either optimists or pessimists.Joey is not a pessimist.Therefore，Joey is an optimist.

Which one of the following is assumed by the argument above?

A.Joey is a human being.

B.Optimists are never pessimistic about anything.

C.Joey does not believe himself to be a pessimist.

D.Joey does not allow disappointments to upset him.


4.
 The Board of Directors of the Lejon Etymological Museum imposed a 50-cent admission charge in order to reduce the Museum's deficit.Attendance remained stable and there was no protest from the public，so six months later，the Museum announced that the admission price would go up to $ 1.50.

It can be inferred that，in increasing the admission charge to $ 1.50，the Board of Directors reasoned that:

A.People did not protest the initial charge because they felt it was necessary to keep the Museum in operation.

B.Since people did not protest the initial charge，they will also accept the raised price.

C.Since $ 1.50 is three times the original charge，it is probable that attendance will drop as the public protests the increase.

D.The increased revenue from admissions will enable the Museum expand its operations.


5.
 The forest ranger explained to the group on the ecology walk that the woods around them，dominated by beech and maple trees，were representative within that region of an ecological climax community.Before climax an area is in constant change as the initial simple vegetation，through the natural process of decay，enriches the soil，enabling it to sustain more complex plant and animal life.The sequence of development leading up to the climax community of beeches and maples starts with sand on which grasses grow，causing stability and eventual enrichment of the soil until conifers and then oaks grow，resulting finally in the ascendance of the present beeches and maples.

The forest ranger is assuming which one of the following?

A.No conifers or oaks are present in this particular climax community.

B.The evolution of a forest does not conform to typical growth patterns.

C.The animal life of an ecological community has no effect on soil enrichment.

D.Within the region，unenriched sand cannot sustain trees like beeches and maples.


6.
 Olympic swimmers have been shown to have between three and ten percent body fat.If we could all decrease our body fat to that level，we would all swim better.

Which one of the following most accurately characterizes the method of reasoning used in above statement?

A.It bases a conclusion on evidence about the argument's source.

B.It illustrates the absurdity of the argument by reaching and illogical conclusion.

C.It uses flawed evidence to support its conclusion.

D.It assumes a causal relationship is responsible for a correlation.


7.
 There is no way to predict the ups and downs of the stock market.Although many of us cannot help but listen to and be intrigued by analysts' optimistic claims，we should bear in mind the source of these claims.After all，analysts make their living by deceiving naive investors; in fact，many have gone to jail for their dishonest practices.

The above argument relies on which one of the following argumentative strategies?

A.directing the argument against its opponents rather than against its opponents rather than against its opponents' claim.

B.offering evidence suggesting that the information analysts impart is often inaccurate.

C.demonstrating that its opponents' claims are dishonest by providing evidence that such claims are never accurate.

D.creating a caudal connection between the opponents' dishonest claims and their legal troubles.


8.
 A man cannot lie unwittingly.He is not properly a liar who，while thinking he speaks truly，utters a falsehood.He may be said to be in error，and this perhaps because his will to know has overstepped the boundary of his reason; yet such a man does not lie，for knowledge of the falsity of one's assertions is essential to the act of lying.Thus，when the ancients propounded ridiculous notions concerning the nature of the heavenly bodies，they did not lie，as a proper understanding of celestial phenomena was not within their grasp.

Which one of the following best describes the argument in the passage above?

A.The argument attempts to draw a false conclusion from an inaccurate definition by using an analogy.

B.The argument draws a conclusion about the past from evidence about the present.

C.The argument denies a proposed effect by first denying its proposed cause.

D.The argument uses a specific definition as evidence，and draws a conclusion from the definition.


9.
 Many people have complained that American interest rates are too high in relation to rates in Europe and other parts of the world.They contend that high American rates create an upward pressure on European rates，which must compete with American rates; this pressure slows their economies and hampers the recovery in Europe.What these people fail to realize is that American interest rates are high for a good reason.As a nation climbs out of recession(as the United States is now doing)，the danger of igniting inflation is very great.High interest rates that keep prices in check are thus the only thing standing between us and another bout of spiraling inflation in this country; something that would make a hampered European recovery seem like economic paradise，even to those Europeans who are now complaining.

Which one of the following best describes the author's method of argument?

A.She claims that her opponents are misinterpreting the economic data.

B.She provides an alternative explanation for the behavior of the economy.

C.She defends high interest rates as the less harmful of two alternatives.

D.She argues that a hampered European recovery will not result from high interest rates.


10.
 As every mechanic knows，different engine problems can be identified by their effects on car performance.Thus，different brain disorders can be identified by their effects on mental acts，such as counting and sentence formation.

Which one of the following most accurately describes a technique used in the author's argument?

A.It cites evidence from a questionable source to support its conclusion.

B.It directs the argument at the proponent of a claim rather than at the claim itself.

C.It relies on an analogy to support its conclusion.

D.It relies on circular reasoning to advance the argument.


11
 .We invited students in a college dormitory to sample new Way-Q-Up Soda.Over 90-percent found this perky new drink delicious.If you need more energy for work(or for fun)，we have what you need to Way-Q-Up.

Which one of the following statements is the most serious criticism of the above advertisement?

A.College students are not necessarily representative of the general population.

B.Other sodas are just as perky and delicious as Way-Q-Up.

C.The fact that college students found Way-Q-Up delicious does not mean that it perked them up.

D.The fact that students enjoyed Way-Q-Up in the test situation does not ensure that people would enjoy it under different circumstances.


12
 .Jimmy:Billy Walton threw the shotput 60 feet yesterday.That broke Nate Thompson's record by two whole feet.No one will ever do better than that.

Ralph:That is what they said twenty years ago about Frank Manilow's record，before Nate Thompson outdid him by three feet.

Which one of the following best describes the flaw that Ralph finds in Jimmy's reasoning?

A.Jimmy emphasizes the distance by which Walton broke Thompson's earlier record，but it is in fact less than the distance by which Thompson broke Manilow's record.

B.Jimmy fails to account for the length of time it took to break Thompson's record.

C.Jimmy does not say whether there is any inherent limit on the distance a human being can throw a shotput.

D.Jimmy says that no one can break Walton's new record，but ignores the fact that Walton's throw broke an earlier，supposedly unbeatable record.


13
 .Alan:If we want to stop the arms race，we must pass a nuclear freeze resolution now.

Ernest:That is not true.It will take a lot more than a resolution to affect a turnaboutin forty years of nuclear proliferation.

Ernest's response is inadequate because he mistakenly believes that Alan's argument assumes that:

A.a nuclear freeze resolution is necessary to stop the arms race.

B.only a nuclear freeze resolution is capable of stopping the arms race.

C.if the arms race is to be stopped，a nuclear freeze resolution must be passed.

D.a nuclear freeze resolution is enough to stop the arms race.


14
 .Nigel must be a judge，because he is wearing a black robe and judges always wear black robes.

Which one of the following statements could NOT be used to challenge the validity of the argument above?

A.Clergymen often wear black robes.

B.College professors sometimes wear black robes.

C.Since a human being is a featherless biped and the plucked chicken in my refrigerator is a featherless biped，the plucked chicken in my refrigerator is a human being.

D.Funeral directors always wear black.


15
 .The difficult task of understanding computers and how they work is made even harder by the jargon，verbosity and downright falsity common to much of what is written about them.For example，my programming textbook uses the expression“black box”in its discussion of the processing step of the input—output cycle—and that's obviously wrong.All the big computers I have seen come in blue or beige cabinets.

The writer has failed to recognize an example of

A.generalization.

B.deduction.

C.reasoning through counterexample.

D.figurative language.


16.
 Reading skills among high school students in Gotham have been steadily declining，which can only be the result of overcrowding in the schools.

Which one of the following，if true，most seriously weakens the argument expressed above?

A.Schools are not overcrowded in many cities where high school reading scores have declined more than they have in Gotham.

B.The high school system in Gotham succeeds in giving students a good education at considerably less cost than do most systems.

C.Gotham schools have a greater teacher-to-student ratio than most other school systems.

D.Students' reading skills have not declined in other cities where the high schools are just as crowded as those of Gotham.


17.
 Every week 40,000 Americans come home to an unexpectedly open front door and a ransacked home.Protect yourself against this potential tragedy:Install a Safe-T lock.Safe-T's five-layered protective steel plate and 60 billion computer-controlled combinations make it one of the finest locks money can buy.We’ve sold twelve million Safe-T locks in the past ten years and haven't received a single report of one of them being picked.

The claim in this advertisement would be most seriously undermined if it were true that:

A.many homes that are broken into are not actually burglarized.

B.Safe-T's major competitor has received no reports of its own locks being picked.

C.most customers install Safe-T locks only to supplement other locks.

D.most people report thefts and picked locks only to their local police precinct.


18.
 While many old sayings are rightfully forgotten，we ought to acknowledge the wisdom that“necessity is the mother of invention”.If human labor and ingenuity has been spent on inventing something，then，we may be sure，that something was necessary.

Which one of the following，if true，would most weaken the above argument?

A.No one has ever needed a pinball machine.

B.We need a clean，inexpensive，and readily available source of energy，but none has been invented.

C.The Earth produces food enough for all its inhabitants，yet malnutrition still exists.

D.The scientists whose work was the basis for the atom bomb did not know how their discoveries would be used.


19.
 Only the glassware made at the Halter Industries factory has been found defective because of weaknesses in its molecular composition.Of course，the other factories in our town are not built over a dump for toxic waste.Therefore，we would be correct to suggest that toxic waste alters the molecular composition of glass.

Which one of the following if true，would tend to weaken the conclusion above?

A.Manufacturing processes for glassware are standard at all of the town's factories.

B.China factories built over toxic waste sites have not been found to produce defective china.

C.There is no evidence that toxic waste has affected other factories in the town.

D.Glassware found defective at other factories in town has not been subjected to molecular tests.


20.
 No one is both a criminal and a skier.Since Jack is a skier，he cannot be a murderer.

Which one of the following most closely parallels the reasoning expressed in statement above?

A.All flowers smell sweet.Since garlic does not smell sweet，it is not a flower.

B.No one is both a driver and an athlete.Since John drivers，he cannot be a basketball star.

C.No fish are mammals and no mammals are vegetable.Thus no fish are vegetables.

D.No one is both a drinker and a dean.Since Joe is a drinker，he cannot be an educator.


21.
 If we use only words in our reasoning，instead of symbols，and reason from the everyday meaning of the words，we often mistake good reasoning for poor reasoning，as the truth of common facts may obfuscate gaps in logic.Take the following syllogism，for example:

A cat is not a fish.A fish is not a bird.Therefore，a cat is not a bird.

Which one of the following most closely resembles the flawed reasoning of the author's syllogism?

A.John is not a fireman.No firemen are named Harold.Therefore，neither John nor anyone named Harold is a fireman.

B.Pork is not beef.Veal is beef.Therefore，veal is not pork.

C.We like you.You like me.Therefore，we like me.

D.Sam is not a policeman.Policemen are not named Xavier.Therefore，Sam is not named Xavier.


22.
 No one who listened to the debates and thought that the Democrat argued more convincingly than the Republican is a registered Republican，but some of them intend to vote for the Republican candidate anyway.

If the statements above are true，which one of the statements below must also be true?

A.No one who thought the Republican argued more convincingly than the Democrat intends to vote for the Republican candidate.

B.No one who heard the debates is a registered Republican.

C.Some of those who intend to vote for the Republican candidate thought the Republican argued more convincingly.

D.Not everyone who intends to vote for the Republican candidate is a registered Republican.


23.
 People who play chess as a hobby should not be discouraged by the recent record-breaking season of Anatoly Krupnik，the Great Russian master.By far the most important factor in determining the quality of one's game is the amount of time one puts into practicing the basics.Even Anatoly Krupnik was once an uninitiated beginner.

Which one of the following best expresses the author's main point?

A.Even chess masters begin by playing the game as a hobby.

B.Although time and effort spent mastering the fundamentals is of some importance，it will not train one to play as well as Anatoly Krupnik.

C.Practicing the basics of chess is the best way to become a quality chess player.

D.Regardless of how much time and effort one has put into practicing the game of chess，luck is the most important factor in determining one's eventual success.


24.
 There can be little doubt that electoral suffrage is power.Of course，power must be wielded with reason，and in our present society there appears to be no way to achieve this expect by giving a vote to everyone.But when all have votes，it will be both just in principle and necessary in fact that some mode be adopted of giving greater weight to the suffrage of the more educated voter，some means by which the one who is more capable and competent in the general affairs of life and who possesses more of the knowledge applicable to the management of the affairs of the community，could be singled out and allowed a superiority of influence proportional to his higher qualifications.

The author's primary purpose is to argue that:

A.not everyone should be allowed to vote.

B.not all men are equal.

C.a dictatorship is preferable to a democracy.

D.the more knowledgeable members of society should have more power at the voting booth.


25.
 If I go to class tomorrow without having done the reading，my professor will call on me and be angry that I am not prepared.But if I stay up all night，which is what I would have to do to catch up on the reading，he will be angry because I will be too tired to stay awake in class.

The above argument is constructed to lead to which one of the following conclusions?

A.If I go to class tomorrow，my professor will be angry at me.

B.If I stay home tomorrow to catch up on the reading，my professor will be angry that I skipped class.

C.It would be better for me to skip class tomorrow than to stay up late reading.

D.My professor will be angry.


26.
 In his History of Oracles，de Fontanelle maintained that it was not the obvious and true facts，for which we lack a cause or explanation，that had convinced him of our ignorance，but rather the obvious falsities we take for facts，and for which we have elaborate causes and explanations.He felt the greatest indication of our foolishness was not that we lack principles and methods to arrive at what is true，but that we possess others that co-exist so peacefully with what is false.

Which one of the following can most reasonably be inferred as an opinion de Fontanelle would?

A.Facts are more important than explanations or causes.

B.We are ignorant of the true nature of the oracles of ancient Greece and Rome.

C.The truth can be arrived at if，and only if，we have principles and methods.

D.It is better to be ignorant of a fact，and aware of this ignorance，than in error about a fact，and unaware of this error.


27
 .Movie Viewer:Vincente Minturno has made a habit of directing social-issue movies that are intended to prove his theory that society is controlled by a vast evil conspiracy.He cannot accept the fact that human beings are imperfect，and that human institutions are therefore naturally flawed even when those who control them have the best of intentions.

Movie Critic:Minturno obviously does not believe in the existence of such a ubiquitous conspiracy.If he did，he would not even try to get his movies produced and distributed.He makes social-issue movies，as you call them，in order to dramatize problems stemming from societal institutions，so that viewers will be moved to seek solutions to those problems.

The movie viewer and the movie critic are most in disagreement as to whether

A.the impetus for social change can be provided to any degree by movies.

B.the social problems addressed by Minturno are more likely to have been caused by the natural imperfections of human institutions or by a deliberate conspiracy.

C.Minturno's movies can accurately be described as social-issue movies.

D.Minturno makes social-issue movies in order to demonstrate the existence of a malignant controlling society.


28
 .Biologists attached a radio transmitter to one of a number of wolves that had been released earlier in the White River Wilderness Area as part of a relocation project.The biologists hoped to use this wolf to track the movements of the whole pack.Wolves usually range over a wide area in search of prey，and frequently follow the migrations of their prey animals.The biologists were surprised to find that this particular wolf never moved more than five miles away from the location in which it was first tagged.

Which one of the following，if true，would by itself most help to explain the behavior of the wolf tagged by the biologists?

A.The area in which the wolves were released was rocky and mountainous，in contrast to the flat，heavily-wooded area from which they were taken.

B.The wolf had been tagged and released by the biologists only three miles away from a sheep ranch that provided a large，stable population of prey animals.

C.The White River Wilderness Area had supported a population of wolves in past years， but they had been hunted to extinction.

D.Although the wolves in the White River Wilderness Area were under government protection，their numbers had been sharply reduced，within a few years of their release，by illegal hunting.


29
 .Human beings are the ultimate predators; we have virtually devastated the conch population of the West Indian barrier reef region，brought the North American caribou to the verge of extinction，and nearly wiped out the mountain lion native to the hills of Appalachia.Legislation could be enacted to prohibit killing the lions，but even if the law could be enforced effectively，the lions would become extinct anyway，and the blame would still be ours.

Which one of the following，if true，would provide the most logical explanation of the apparent paradox?

A.Hunters throughout the Appalachian region are notoriously resentful of what they consider government intrusion and will try to circumvent the law.

B.The mountain lion is really not native to the Appalachian region and plays no essential role in the total environment of the area.

C.The problems with the conch population and the North American caribou are quite distinct and cannot usefully be compared with the problem of the mountain lion.

D.Because of urban development and industrial pollution，the mountain lion no longer has the large hunting territories and abundance of small game the species needs to survive.


30
 .A person should not take an action that involves a serious physical risk to another person unless the person thereby placed at risk is aware of the risk incurred and consents to it，or unless the risk that person faces as a result of the action is likely to be less serious than the risk that person would face if the action were not taken.

Which one of the following actions would most clearly violate the principle expressed above?

A.In order to avoid a water landing，the pilot of a stricken plane crash lands in a thinly populated community，endangering its inhabitants without their knowledge.

B.An officer summons an all-volunteer bomb-disposal unit to the front lines to neutralize a minefield.

C.Following the outbreak of a deadly disease especially threatening to kids，the board of education inoculates school children without their parents' knowledge，despite the danger of painful side-effects to some of those inoculated.

D.A person in charge of a trust fund invests some of the money in risky stocks，without the knowledge or consent of the trustees.


Appendix:Key to the Exercises

Part One
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C.
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1.e　2.j　3.g　4.b　5.a　6.h　7.d　8.c　9.i　10.f

Part Two


A.


1.D　2.D　3.D　4.B　5.D　6.C　7.C　8.C　9.C　10.D

11.C　12.C　13.D　14.A　15.D


B.


1.The defendant accepted full responsibility for his part in the crime.

2.The plaintiff filed her complaint in the federal district court.

3.The decedent's will was subject to probate.

4.Because more than a year has passed since the accident，the statute of limitations will preclude a lawsuit.

5.We should consult the applicable judicial precedent before we give an opinion as to our potential liability.

6.“The lawyer will give advice to the client”or“The lawyer will advise the client.”

7.The federal district court may issue a search warrant.

8.The jury found the defendant liable for compensatory and punitive damages.

9.We must present our evidence before the trial court.

10.The lawyer will advise the client about the applicable regulations.

11.We must file a motion with the trial court.

12.We must decide whether to appeal the decision to the U.S.Supreme Court.

13.She will receive a diploma from Indiana University School of Law.

14.We should bring this matter to the attention of the Security Council.

15.The plaintiff must prove each of the prima facie elements of the cause of action.

16.The burden of proof is on the plaintiff.

17.The judge sentenced him to ten years in jail.

18.I was a victim of theft.

19.I have been working as a lawyer for five years.

20.I should always proofread carefully，because many errors will evade the spelling check on my computer.

21.The professor spends too much time talking about grammar.
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Part Eight
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Part Ten
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All apples are not blue.

6. All Y are not X.

All blue things are not apples.

<

. Only non-X are Y.

Only things that are not apples are blue.

=3

. Only non-Y are X.

Only things that are not blue are apples.

9. If X, then not Y.

If anything is an apple,then it is not blue.

10. If Y ,then not X.

If anything is blue,then it is not an apple.

Some X are Y

1. Some X are Y

Some dogs are spotted animals.

2.Some Y are X

Some spotted animals are dogs.
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Original Word

Plural Choice A

Plural Choice B

1. Appendix

Appendixes

Appendices

2. Article of incorporation

Articles of incorporation

Article of incorporations

3. Attorney Attorneys Attornies
4. Attorney-at-Law Attorney-at-Laws Attorneys-at-Law
5. Attorney-in¥act Attorney-inFacts Attorneys-inFact

6. Attorney of Record

Attorney of Records

Attorneys of Record

7. Billable hour

Billables hour

Billable hours

8. Circuit court

Circuits court

Circuit courts

9. Company

Companys

Companies

10. Consultant

Consultantes

Consultants
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11. Copyright Copies right Copyrights
12. Corporation Corporations Corporationes
13. Court order Courts order Court orders
14. Criterion Criterions Criteria

15. Deposition Depositions Depositiones
16. Dictum Dictums Dicta

17. Docket Dockets Dockettes

18. Domain name Domains name Domain names
19. E-business E-business E-businesses
20. E-commerce E-commerce E-commerces
21. Emergency order Emergencies order Emergency orders
22. Engagement letter Engagements letter Engagement letters
23. Exhibit Exhibits Exhibites

24. Export license Exports license Export licenses

25. Export tax Exports tax Export taxes
26. Interrogatory Interrogatorys Interrogatories
27.J. Js. 1.

28. Joint venture Joints venture Joint ventures
29. Jurisprudence Jurisprudence Jurisprudences
30.1J Ls L

31. Law firm Law firms Laws firm

32. Lawyer Lawyers Lawyeres

33. License agreement Licenses agreement License agreements
34. Loan application Loans application Loan applications
35. Memorandum Memorandums Memoranda
36. Notary public Notaries public Notary publics
37. Patent application Patents application Patent applications
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The Federal Court System

The State Court System

STRUCTURE

Article III of the Constitution invests the judicial
power of the United States in the federal court sys—
tem. Article IIT, Section 1 specifically creates the U.
S. Supreme Court and gives Congress the authority to

create the lower federal courts.

The Constitution and laws of each state establish the
state courts. A court of last resort, often known as a
Supreme Court, is usually the highest court. Some
states also have an intermediate Court of Appeals.
Below these appeals courts are the state trial courts.

Some are referred to as Circuit or District Courts.

Congress has used this power to establish the 13 U.
S. Courts of Appeals,the 94 U. S. District Courts, the
U. S. Court of Claims,and the U. S. Court of Interna—
tional Trade. U. S. Bankruptey Courts handle bank—
ruptey cases. Magistrate Judges handle some District

Court matters.

States also usually have courts that handle specific
legal matters, e. g., probate court ( wills and es—

tates) ; juvenile court; family court; ete.
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The Federal Court System

The State Court System

STRUCTURE

Parties dissatisfied with a decision of a U. S. District
Court,the U. S. Court of Claims, and/or the U. S.
Court of International Trade may appeal to a U. S.

Court of Appeals.

Parties dissatisfied with the decision of the trial court
may take their case to the intermediate Court of Ap—

peals.

A party may ask the U. S. Supreme Court to review a
decision of the U. S. Court of Appeals, but the Su-
preme Court usually is under no obligation to do so.

The U. S. Supreme Court is the final arbiter of federal

constitutional questions.

Parties have the option to ask the highest state court

to hear the case.

Only certain cases are eligible for review by the U.

S. Supreme Court.
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