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　　再版序言



　　在2008年当世界深陷经济危机之时,给这样一本书写再版序言本身就有许多象征意义。这样的危机对于中国过去的发展路径和未来的发展方向会有怎样的影响？这是一本小书，回答不了这样的大问题。然而，管中窥豹，本书之所以这么快就得以再版，我们至少可以断定一件事情，即中国人了解世界的步伐并没有停下来，他们对掌握阅读分析英文合同技巧的渴求就是一个很好的力证。因为，他们深知，英文合同是人们了解世界，进入国际商海的钥匙。

　　一份英文合同承载了丰富的商业模式、思维方式和商业智慧。东方人与西方人在商业战场上既不是零和竞争又不是一方获利，而是在博弈的过程中相得益彰，其中的智慧多是通过合同来实现的。因此，一份英文合同，不仅是一份商业承诺，更是一本鲜活的商业教科书。读懂英文合同，对于中国律师进军外资领域，中国商人向世界商人转变，大有裨益。

　　商业用语不同于文学用语，如何准确的把握合同的要义，并避免不必要的歧义和误解，这不仅仅需要扎实的英文功底，更需要掌握阅读英文合同必要的技巧。

　　一份英文合同同时也是一种商业模式。因此，将同一客户不同时期的合同或是不同客户的同类合同放在一起，找到其中商业上的联系性和可比性，便可以找到针对相同文化背景、经济情势的同类公司最有效的谈判模式和约定形式。而这种比较的基础便建立在对于每份合同的精准把握和对于不同合同的有效比较的基础之上。没有很好的技巧性指导，这样的目的是很难实现的。

　　一份英文合同还是一种思维方式。商业合同的达成是一种有原则的妥协和博弈。然而，不同的思维方式便可以决定不同的商业基本原则。哪些可以妥协，哪些不能妥协，哪些较容易妥协，哪些需要付出高昂的代价、哪些是不需要博弈的“规范”条款，而哪些是需要技巧和博弈策略的“商定”条款，这些答案都可以从一份英文合同当中有最直观的体现。如果不能把握阅读英文合同的技巧，这样的商业思维方式便从我们指尖轻轻的流失了。

　　一份英文合同更是一种商业智慧。英文合同里，你可以看到马拉松式的谈判过程，你可以看到急于求成的冒进，你可以看到儒商应有的气度，你也可以看到应急反应似的仓促。无论如何，每种智慧都会有结果。而每种结果都可以在合同中有很好的体现。掌握了阅读英文合同的技巧，同时也为您打开了通向不同商业智慧的阶梯。如果我们的律师，我们的商人，每天还在因不懂英文合同而被挡在世界大门之外，希望这本小书能给您开启一扇窗。

　　学无止境，愿本书在国际商海探索中与您同行！

　　读者交流平台：wenxiang2008@hotmail.com

　　范文祥写于二〇〇八








　　前言







　　从事涉外法律业务，阅读、分析英文合同是很多人无法逾越的一道坎。望着一份动辄上百页，甚或几百页的英文合同，或许您尚未开启合同扉页，已然生畏惧之心，更遑论对其进行阅读、分析了；或许您正在阅读一份英文合同，但却为其所使用的诸多冗长句子、古代英语所累，而怅怅然无意为之，即或为之，也是效率低下，事倍功半。英文合同阅读、分析之难，由此可见一斑。然而，阅读、分析英文合同究竟难于何处，恐怕少有人对此进行仔细分析。多数读者将其归结为自己英文水平不高。但英语通过国家六级、八级，托福660分以上，LSAT170分以上的国内律师不在少数，可真正能够阅读、分析英文合同的律师却并不很多。因此，这个解释看似有理，实则有以偏概全之嫌。在笔者看来，英文水平诚然会对英文合同阅读、分析造成很大障碍，但对大多数有一定英文功底的读者来说，英文合同阅读的根本障碍在于，他们对英文合同固有的某些制式结构、制式句子、制式逻辑和制式语言不够了解；而英文合同分析的主要障碍则是因为对英美法律缺少最基本的了解，对合同中可能隐藏着哪些风险没有概念。

　　在全球化的今天，英美法系、大陆法系逐渐趋同，跨国公司将触角伸向世界的各个角落，几乎每个公司在其内部都制定了大量的合同范本，且多以英文为主，标准英文合同文本开始大行其道。而之所以能够拟定标准英文合同文本重复使用，原因就在于英文合同之间存在很大的相似性，包括用词、逻辑、结构、主文条款等。换句话说，规律性很强。事实上，英文合同内容里面有60%到70%都属于定型的条款，已经建筑在一个相当标准化的基本架构上，合同当事人只是根据不同合同的性质与目的对其作其他实质的规范。因此，只要熟悉这些有例可循的基础架构，并掌握这些规律，也就掌握了阅读、分析众多英文合同的法宝，触类旁通，这也正是本书得以出版的原因所在。

　　英文合同阅读、分析技巧不同于各种经院式法律理论，它不可能在书斋中形成，只能从实践中总结、提炼。笔者曾在浙江大学任英语教师多年，后入北京大学进行法律专业深造，曾先后在中石油和壳牌（SHELL）担任法律顾问，其间接触了大量的英文合同，在英文合同阅读和分析方面积累了大量的经验，颇有心得，借本书与大家分享。

　　由于国际和国内使用的英文合同大多出自英美国家的律师之手，采用英美国家使用的合同结构、语言和形式，即便是中国律师起草的英文合同，也因受英美标准英文合同的影响而严重西化，因此，本书所谈内容也基本契合这种结构语言形式，采取由点及面、由浅入深的方法，详细介绍英文合同中常见的制式结构和制式语言以及英文合同字里行间所潜藏的法律风险，是笔者多年实践经验的一次大检阅。诚然，对大多数母语非英语的读者来说，阅读、分析英文合同确属不易。但笔者有信心，读者可以借此手册，对于英文合同阅读、分析技巧，深谙其奥、尽窥其妙。

　　一个好的英文合同，充满磅礴之气。阅读、分析它，您将充分领略合同双方谈判者纵横捭阖、针锋相对的激烈交锋。其间每一个措辞、每一个标点，都充满了谈判者的匠心独具和词严义密，为增加一个简单的reasonable，可能就曾令处于谈判弱势的一方俾夜作昼，费尽心血。合同中陷阱无处不在，虽大部分已经填平，但旧时陷阱依然隐约可见。

　　要想对一份英文合同进行风险分析，对合同本身理解透彻是前提条件。本书主要分为两个部分，第一部分首先对阅读英文合同方法予以介绍，重点介绍英文合同中的制式语言、制式词汇、制式结构以及英文合同长句阅读方法，以期扫除读者阅读英文合同的障碍，为进行合同风险分析创造条件。当然，阅读的目的归根结底还是为了更好地分析合同的风险，故本书第二部分主要介绍英文合同中所隐含的风险。总的说来，合同条款中的风险是一把“双刃剑”，对一方是风险，对另一方可能就意味着机会。读者只有对合同条款所隐藏的风险了然于胸，方可驾驭这些风险，从而为其所用。

　　在知识的海洋中，人很容易迷失。找到一本适合自己的书，可谓迷途知返。

　　范文祥写于二〇〇七 




　　第一章　英文合同阅读技巧





　　第一节　英文合同的特点


　　英美律师起草的合同无不深深地刻着英美法系私法原理的烙印，即高度私法自治和遵循先例。所表现出来的突出特点就是大多数英文合同篇幅长、惯用冗长句子和法言法语，但逻辑严密并且规律性很强。

　　一个大项目的英文合同往往都是鸿篇巨制，篇幅达几百页。英美国家实行判例法，大陆法系实行成文法，成文法相对于判例法的重要区别就是比较稳定，而且合同很多内容法律都有直接规定，双方对于法律已经有规定的部分就无须在合同中作进一步的约定。但英美国家推行判例法，推行高度私法自治，成文法大多仅作为参考，不具有强制适用的性质，因此，合同方在订立合同的过程中享有高度订约自由，合同各方可以就任何问题按照自己的意愿作出自己认为合适的约定。订约自由是一项至高的原则，合同条文、文字所直接反映出来的当事人的意愿，法官不得轻易否决，必须予以最大限度的尊重。由于合同文字是法官解释合同文件、探悉合同当事人意愿的唯一依据，故合同各方都力求使合同结构完整、语义严密明确。为使语义严密明确，他们在合同中进行大量的定义，大量使用限定词、定语从句、状语从句，避免使用省略句，也尽量不使用有可能引起指代不明的代词。因此，对于同一个项目合同，按照英美法草拟的合同篇幅常常比按照大陆法草拟的合同篇幅长很多。

　　英文合同的另一个重要特点就是其句子冗长。首先，一个长句的逻辑性往往比由几个简单句组成的一个段落的逻辑性更强，说理更为严密，从而最大限度地减小产生歧义的可能性。因此，英美律师在草拟合同的过程中比较青睐长句，而较少使用简单句。其次，如前所述，英美国家实行判例法。先例相较于大陆法系的成文法，其稳定性程度有所不如。由于各个法官的智识水平有别，先例本身之间就可能存在某些冲突，因此，合同当事人通常会在合同中想尽办法对这些已经有争议的先例进行规避，这就必须在合同中就某些可能产生争议的事项进行明确的表述，如常把一连串意义相关或相近的词放在一起以求全面而无疏漏。因而整个合同的句子显得冗长，但也因此获得整个合同的严谨，不易产生争议。

　　“法言法语”在英文合同中也体现得比较充分。这些所谓的“法言法语”主要指一些中古英语和外来词汇，比如我们常见的herein，hereof，whereby，inter alia等。这与英国语言发展历史以及英美推行判例法密切相关。西方文明在很大程度上可以说是法律的发展。希腊和罗马的法律精神通过日耳曼入侵，给英国造成的影响是不可估量的。英国在历史上曾经把语言作为阶级划分和阶级统治的重要手段。法语被视为西欧上层社会的语言，而拉丁文则常常是个人深造的首要选择。再加上法律界人士为了使法律这门职业具有独立性，突出本行业的优越性，也多采用一些特殊的语言，法律界人士普遍认为这些中古英语和外来词的使用可以使法律语言更加高贵、庄重。因此，法律英语词汇在词源上大量收录采用了拉丁语、法语、德语和西班牙语中的法律词汇，如null and void（无效）、ad hoc（特别，临时）、lex situs（物所在地法）、vice versa（反之亦然）、 prima facie（表面的,初步的）和inter alia（除了别的之外，其中包括）。为了显示法律语言的神圣性、权威性和严密性，还大量沿用中古英语，以区别于普通英语(common English), 如aforesaid（如前所述）、hereinafter（在下文）、hereunder（在……以下）、herein（此中）、therein（在那里）、where-by（因此,由是）、hereby（借此）等。它们能使语言精练,有点类似于中国的文言文，洗练而且直观。这些词经常出现在法律条文中,如不好好掌握就会影响阅读。尽管现代社会中,这类“文言文”用语已逐渐减少，尤其以美国英语为代表的法律英语，就倾向于运用简单明了的常用词汇来表达法律意思,即简明的常用语言(plain English)。但这项运动还远没有达到消灭这些“文言文”的时候，因此，阅读中还会大量遇到这种“文言文”。

　　其实，英文合同最重要的特点是其严密的逻辑性和很强的规律性。尽管英美法系国家主张私法高度意思自治，但是在草拟合同过程中，过多地偏离先例，除非有非常高水平的律师，否则很难说合同能够严密明确，保证没有任何争议。即使能够找到这样的律师，但为此而付出的律师成本和风险成本太高。因此，一般情况下，绝大多数合同还是选择遵从先例，尽量采用先前法官所认可的语言和逻辑结构，这样，合同专业词汇和逻辑结构经过千百年的积累逐渐固定下来，形成了很强的规律性。比如，在合同结构方面，一份完整的英文合同通常由四部分构成，即标题（Title）、序言（Recitals）、主文条款（Terms and Conditions）和结尾。在合同用词方面，合同用a material breach表示“重大违约”或“严重违约”，而不用serious breach；用terminate表示“合同终止”，而不用finish；用commence表示“开始”，而不用或少用start 或begin；等等。再比如，英文合同中的代词一般指代该代词前面的最后一个可以指代的名词，如“Nokia shall give a copy of this Instruction to Contractor and it shall strictly comply”中“it”就指代“Contractor”，而不是指代“Nokia”。如果合同要求是“Nokia”必须严格遵守，则这里就不能用代词“it”，而只能用“Nokia shall strictly comply”。另外，合同中的限定词、限定短语、限定句子也相对比较固定，比如，常见的如herein, hereof, subject to, save as, except as, provided that, notwithstanding, without prejudice to以及大量的定语从句和状语从句的使用都已约定俗成。从这个角度来说，合同有很强的规律性可循。因此，找出并驾驭这些语言规律，就能够熟练地阅读英文合同。

　　由于合同的结构和使用的语言都比较固定，因此合同中每一部分法律风险位于何处，主文条款隐藏哪些主要风险，也都相对比较固定。换句话说，合同风险所处的位置也有很多规律可循。这就为我们分析英文合同提供了可能。比如，在标题部分，我们就得注意标题是否含有“subject”，因为“subject”这个词表明本合同生效还必须满足一定的条件，如果合同当事人希望本合同签字生效，但因在标题部分有这么一个词，可能被法官认定为不存在一个有效的合同。另外，在“适用法律”(governing law)条款部分，如果适用外国法，合同中所表述的有些术语可能和中国法中的某些术语含义就不一致，英国法中的不当得利和中国法中的不当得利就存在较大的差别，而德国法下的合伙和中国法下的合伙也不一样。如果适用美国法，就得考虑《美国出口管理条例》 (American Export Administration Regulation)，因为根据这个法律，凡是采购来自美国的商品，其最终用户不得是美国认定的“流氓”国家，如果你采购的商品用于伊朗的石油开采，则这个合同很可能无法执行。总之，这些合同风险与合同语言一样，在很大程度上也比较固定，读者只需掌握这些风险，分析合同风险就可以驾轻就熟。



　　第二节　英文合同的制式语言


　　大部分读者在英文合同面前止步不前，往往是因为受制于英文合同中的某些制式语言，从而被屏蔽在英文合同业务之外。这些制式语言成了大家的障目之叶。下面笔者就这些制式语言进行分析，为读者摘除这些叶子，使读者可以近窥合同的庐山真貌，并最终使读者实现对合同进行风险分析。为论述之便，笔者将这些制式语言分为“制式词汇”、“制式短语”、“制式长句”，并分别对其进行剖析。




　　一、制式词汇



　　每一种专业英语，都有自己特定的专业词汇。英文合同中出现各种合同专业英语也不足为奇。通俗来讲，英文合同的制式词汇其实就是法言法语，即法律行话（legalese）。笔者将这些行话予以分类，并详述如下：

　　（一）“here+介词”和“there+介词”

　　“here+介词”所构成的词主要包括herein, hereof, hereby, hereto, hereunder等。读者在看到“here+介词”这个结构时，只需将这里的“here”理解为“this agreement”、“this contract”、“this document”或“Memorandum of Understanding（MoU）”即可，即herein相当于in this agreement(contract，document或MoU)，hereof就表示of this agreement(contract，document或MoU)，而hereto也就相当于to this agreement(contract，document或MoU)，以此类推。

　　例如：

　　例1　No failure of the BUYER to carry out any inspection herein shall relieve the SELLER of any of its obligations, responsibilities and liability under the PURCHASE AGREEMENT.

　　买方没有进行本采购协议规定的检验，并不免除卖方根据本采购协议所承担的义务、职责和责任。

　　这里“inspection herein”就表示“inspection in this PURCHASE AGREEMENT”（本采购协议规定的检查），而本句话末尾的“obligations, responsibilities and liability under the PURCHASE AGREEMENT”也可改成“obligations, responsibilities and liability hereunder”（根据本采购协议所承担的义务、职责和责任）。

　　例2　The SELLER shall have no authority to make any statements, representations, or commitments of any kind or to take any action which shall be binding upon BUYER except as expressly provided for herein or as may be authorized in writing by BUYER.

　　卖方无权作出任何对买方有约束力的声明、代理或承诺或提起诉讼，除非本合同有明确约定或者得到买方的书面授权。

　　“expressly provided for herein”表示“本合同”，相当于“expressly provided for in this AGREEMENT”（本合同明确约定）。

　　例3　ABB, when furnishing the confidential information to Third Parties and Affiliates as mentioned in Article 23.5 herein shall require them to assume the confidentiality obligations as set forth herein.

　　ABB公司，在向本合同第23.5条所提到的第三方或者关联公司提供保密信息时，应要求他们承担本合同所规定的保密义务。

　　这里的“Article 23.5 herein”就可直接用“Article 23.5 in this AGREEMENT”来代替，表示“本合同中的第23.5条”。

　　例4　Any attachments hereto shall be an integral part of this CONTRACT.

　　本合同所有附件都是本合同不可缺少的组成部分。

　　“Any attachments hereto”就相当于“Any attachments to this CONTRACT”，表示“本合同的所有附件”。

　　例5　This PURCHASE AGREEMENT constitutes the entire agreement between the PARTIES hereto.

　　本采购协议构成本协议各方之间达成的所有协议。

　　“the PARTIES hereto”就相当于“the PARTIES to this PURCHASE AGREEMENT”，表示“本采购协议的签约方”。

　　例6　Any overdue payment hereunder shall bear interest, from the date it falls due until such time that PARTY A has received the payment from PARTY B, at a rate equal to 4 (four) percentage points.

　　根据本协议所有到期不付款项都得计息，自到期之日开始计算，直至甲方收到乙方付款为止，按4%计利。

　　“hereunder”即为“under the AGREEMENT”，表示“根据本协议”。“under”在英文合同中通常表示“根据”，在“普通词”转为“法言法语”部分有详述。

　　而“there+介词”所构成的词主要包括therein，thereof，thereby，thereunder等。但与“here+介词”结构不同的是，“here”所指极为明确，就是this agreement（本合同），this document（本文件）等；而“there+介词”结构中，“there”具体指什么，并不十分明确，需要根据合同上下文予以推定。但总的来说，我们可以将其定义为是“本合同或文件以外的文件或事项”，尽管这并不完全准确，但处理绝大部分合同中的类似问题应该足够了。换句话说，“thereof”就相当于“of that document”，“of that matter”或者“of that subject”，而“therein”就表示“in that document”，“in that matter”，“in that subject”，以此类推。例如：

　　例7　If the seller makes the specification himself, he must inform the buyer of the details thereof and must fix a reasonable time within which the buyer may make a different specification［From Article 65(2) of CISG］.

　　如果卖方自己订明规格，他必须把规格的细节通知买方，而且必须规定一段合理时间，让买方可以在该段时间内订出不同的规格。


注释1



 


　　这里的“the details thereof”指“the details of the specifications”，指“规格的细节”。因为“规格”是该合同以外的文件，而不是合同本身，所以用了“thereof”，而不是“hereof”。

　　例8　In case of late delivery of the GOODS or any part thereof after the agreed contractual DELIVERY TIME, the SELLER shall pay to BUYER a liquidated damage of two percent (2%) of the value of the portion of the GOODS which is late per week of delay, up to a maximum aggregate of ten percent(10%) of the total PURCHASE ORDER VALUE.

　　如果在合同方约定的交货时间之后交付全部或者部分货物，每迟延一周，卖方应向买方缴纳迟延部分货物价值的2%作为损害赔偿金，但最高不超过本订购单货物总价的10%。

　　这里的“any part thereof”可以用“any part of the GOODS”代替，表示“货物的任何部分”。由于“货物”是“本合同”以外的事物，故用了“thereof”。

　　例9　The SELLER REPRESENTATIVE shall be an employee of the SELLER. The appointment, change, or any delegation of the authority of, the SELLER REPRESENTATIVE and any terms thereof shall be subject to prior approval by the BUYER, which shall not be unreasonably withheld or delayed.

　　卖方代表应是卖方雇员。卖方雇员的指派、变更、授权以及指派、变更、授权的条件都必须事先得到买方的批准，买方不得无故拒绝或拖延。

　　“any terms thereof”相当于“any terms of the appointment, change, or any delegation of the authority”，表示“指派、变更、授权的条件”。如果用“terms hereof”就表示“本合同的条件”，与合同方想要表达的意思明显有别。

　　例10　If, in the opinion of PARTY A, any such personnel from PARTY B, is considered not professionally fit, PARTY A reserves the right to refuse permission for such personnel to be involved in the performance hereof and PARTY A shall not be liable for any costs arising directly or indirectly therefrom.

　　如果甲方认为乙方工作人员在专业上不合格，甲方有权拒绝该工作人员介入履行本合同的义务，由该拒绝直接或间接产生的各种费用，甲方概不负责。

　　通过本例，读者可以比较“here+介词”和“there+介词”的区别。“the performance hereof”表示“履行本合同”或“对本合同的履行”，而“any costs arising directly or indirectly therefrom”表示“any costs arising directly or indirectly from PARTY A’s refusing permission for such personnel to be involved in the performance hereof if PARTY A considers any such personnel from PARTY Ｂ is not professionally fit”，表示“甲方认为乙方工作人员专业上不合格而拒绝乙方该工作人员履行本合同，因该拒绝直接或间接产生的费用”。“therefrom”表示“因为该拒绝行为”，不是“因为本合同”，后者用“herefrom”。

　　例11　This AGREEMENT is written in the English language. In case of any discrepancy between the English version and any translation thereof, the English text shall govern.

　　本合同以英文拟就，英文版本与该英文版本的翻译版解释上生差异者，以英文为主。

　　这里的“any translation thereof”其实就是“any translation of the English version”，即“英文版本的翻译版”。

　　例12　Unless the buyer has received notice from the seller that he will not perform within the period so fixed, the buyer may not, during that period, resort to any remedy for breach of contract. However, the buyer is not deprived thereby of any right he may have to claim damages for delay in performance［From CISG Article 47(2)］.

　　如果买方没有收到卖方不会在规定的期间履行义务的通知，买方在这段期间，不得要求违约赔偿。但买方并不丧失因此要求履行迟延所造成的损害赔偿的权利（《联合国国际货物销售合同公约》第47条第2款）。

　　在“here+介词”和“there+介词”结构中，具体应用哪个介词，主要根据英文介词的普通用法来判定。比如，如果表示“本合同（文件）中”，则用in或of，即“herein”或“hereof”，如上述例1、例2、例3等；如果表示“根据本合同”，则用under，即“hereunder”，如例6；而to通常因为是固定搭配，所以用hereto，比如the attachment hereto，因为平时通常用attach to something，如例4和例5。“there+介词”的用法与此类似，不再赘述。

　　另外，由于hereof既可以用来表示in/of this agreement，也可以用来表示in/of this clause。因此，在阅读的时候一定要注意hereof具体指“本协议”还是指“本条款”。如果不清楚，建议写成in/of this agreement或in/of this clause。也可以通过加上具体的条款来避免这种不确定性，比如：Except in the case of breach of this AGREEMENT by PARTY A or termination of this AGREEMENT as provided in Section 1.1 hereof, any and all payments of amounts due under this AGREEMENT are non-refundable（除甲方违反本协议、或本协议按照其第1.1 条规定的情形被终止，本协议项下到期应付的所有款项均不退还）。在这个例子中，hereof就表示“本协议”。为了避免这个hereof指代不明，有时还会采取在合同中约定一个总的盖帽性的条款，写上诸如“The words ‘herein’ and ‘hereunder’ refer to this AGREEMENT as a whole and not merely to the Clauses or Schedule in which those words are used”（“herein”和“hereunder”指整个协议，而并非单指使用这些词的某些条款或附件），但这要非常小心，因为有时候很可能“herein”和“hereunder”仅指使用该词语的某个条款，而不是整个协议，如果在合同中加上这么一条总的条款，也会导致指代不明从而导致风险。

　　（二）“普通词”转为“法言法语”

　　中国从小学开始教授英文，但主要教授的是英文的普通用法，而对合同中常用的一些由普通词转化成“法言法语”的词则少有触及。比如，“shall”在我们的英文学习中往往只强调其“助动词表将来”的作用，而很少强调其“助动词表义务”这个功能，但合同中后一种用法比比皆是，前一种用法反而比较少见。例如，the Federation Internationale des Ingenieurs-Conseil (FIDIC)红皮书（国际工程标准合同）一个合同就用了751个“shall”，而EPC银皮书（国际工程标准合同）一个合同也用了690个“shall”，并且都是使用的“助动词表义务”这个词义。对这些由普通词转化而来的“法言法语”，笔者将在下面分别予以详述：

　　1.“shall”

　　“shall”用在合同中，同样是助动词，后面跟实意动词，表示“……有义务做某事”、“……得做某事”、“……应做某事”等，强调法律上的一种义务，违反这种义务就意味着违约。只有在极少数情况下用“...shall have the right to...”或“...shall be entitled to...”，表示“……有权做某事”。当然，“must”也可以用来表示“必须”，但其“法言法语”意味远没有“shall”浓厚，因此，在日常的英文合同中，“shall”更多地得到律师和法官的偏爱。

　　例1


注释2



 
 　1.7 Neither Party shall assign the whole or any part of the Contract or any benefit or interest in or under the Contract.　　合同任何一方均不得将本合同的全部或任何部分，或本合同中规定的或根据本合同所具有的任何利益或权益转让给他人。

　　1.9 Confidentiality

　　Both Parties shall treat the details of the Contract as private and confidential, except to the extent necessary to carry out obligations under it or to comply with applicable Laws. The Contractor shall not  publish, permit to be punished, or disclose any particulars of the Works in any trade or technical paper or elsewhere without the previous agreement of the Employer.

　　合同双方应将合同各种细节详情视为秘密，但为履行本合同义务或遵守适用的法律所必需的除外。没有雇主事先同意，承包商不得在任何商务往来或技术论文或其他场合发表或允许（他人）发表或透露工程的任何细节。

　　例2


注释3



 
 　The Contractor shall keep, on the Site, a copy of the Contract, publications named in the Specification, the Contractor's documents (if any), the Drawings and Variations and other communications given under the Contract. The Employer's Personnel shall have the right of access to all these documents at all reasonable times.

　　承包商应在现场保留一份合同的复印件、规范中列出的所有文件、承包商的文件(如有)、图纸和变更以及其他根据合同收发的往来信函。雇主工作人员应有权在任何合理时间查看和使用所有这些文件。

　　The Contractor shall disclose all such confidential and other information as the Engineer may reasonably require in order to verify the Contractor's compliance with the Contract.

　　承包商应按照工程师的合理要求披露这些保密事项和其他情况，以证实其确实遵守合同。

　　例3


注释4



 
 　If the contract is avoided and there is a current price for the goods, the party claiming damages may, if he has not made a purchase or resale under article 75, recover the difference between the price fixed by the contract and the current price at the time of avoidance as well as any further damages recoverable under article 74. If, however, the party claiming damages has avoided the contract after taking over the goods, the current price at the time of such taking over shall be applied instead of the current price at the time of avoidance.

　　如果合同被宣告无效，而货物又有时价，要求损害赔偿的一方，如果没有根据第75条规定进行购买或转卖，则可以取得合同规定的价格和宣告合同无效时的时价之间的差额以及按照第74条规定可以取得的任何其他损害赔偿。但是，如果要求损害赔偿的一方在接收货物之后宣告合同无效，则应适用接收货物时的时价，而不适用宣告合同无效时的时价。

　　例4　By written notice to the SELLER, the BUYER REPRESENTATIVE may at any time delegate any of his authority to any nominated deputy. Such notice shall specify the precise authority of any such deputy and shall be sent to the SELLER REPRESENTATIVE.

　　买方代表可以在任何时候书面通知卖方将其权力授权给指定的代理人。但这种授权通知应指明该代理人的确切权力，并应送交卖方代表。

　　2.“must”

　　当然，今天有些律师开始提倡使用朴素的合同语言，而不是律师所惯常使用的法言法语，因此“must”使用的频率逐渐上升。比如《联合国国际货物销售合同公约》就使用了35个“must”，而只有六处使用了“shall”。

　　例1


注释5



 
 　The seller must deliver the goods, hand over any documents relating to them and transfer the property in the goods, as required by the contract and this Convention.

　　卖方必须按照合同和本公约的规定交付货物，移交一切与货物有关的单据并转移货物所有权。

　　例2


注释6



 
 　(1) If the seller, in accordance with the contract or this Convention, hands the goods over to a carrier and if the goods are not clearly identified to the contract by markings on the goods, by shipping documents or otherwise, the seller must give the buyer notice of the consignment specifying the goods.

　　(2) If the seller is bound to arrange for carriage of the goods, he must make such contracts as are necessary for carriage to the place fixed by means of transportation appropriate in the circumstances and according to the usual terms for such transportation.

　　（１）如果卖方按照合同或本公约的规定将货物交付给承运人，但货物没有以货物上加标记，或以装运单据或其他方式清楚地注明有关合同，卖方必须向买方发出列明货物的发货通知。

　　（２）如果卖方有义务安排货物的运输，他必须订立必要的合同，以按照通常运输条件，用适合情况的运输工具，把货物运到指定地点。

　　不过，《联合国国际货物销售合同公约》是多国博弈的结果，比如在货物所有权转移问题上，《公约》第4条(b)款明确予以排除，主要是考虑到世界各国对所有权问题的规定分歧太大,无法协调和统一。另外，为了这个合同能够在更广范围内得到适用，合同在语言使用上肯定会比较白话一些。但现实生活中，英国和美国的律师在起草合同时如果想要表示“一方有义务做某事”，还是较少使用“must”，而更多地使用“shall”。

　　另外，还应该看到，由于美国英语和英国英语以及其他国家的英语对“shall”和“will”的意义在理解上存在差别，因此，为了表明主文条款中的内容都是合同方的意愿，而非表示某个将来的动作或者状态，一般会在合同“whereas部分”结束后出现“Therefore, the Parties agree as follows”或“It is therefore agreed as follows”。这样，即使主文条款中用了“Party A will”也表明该合同方愿意受到本合同约束的意志。

　　3.“where”

　　英文合同中的“where”和普通英文中的“where”通常都引导状语从句，但意义差别较大。在英文合同中，“where”引导的状语从句，常用来限定合同“当事人在什么情况下应为或不为什么事”，译为“在……时”、“当……时”或“……的”（相当于汉语中的“‘的’字结构”），汉语意义看似类似于英文的“when”，但“where”引导的不是表示时间，而是表示一种状况，有时可以用“if”等表示条件的词来代替。

　　例1


注释7



 
 　Where notice of dissatisfaction has been given under Sub-Clause 20.4 above, both Parties shall attempt to settle the dispute amicably before the commencement of arbitration...

　　如果已经按照上述第20.4款发出了表示不满的通知，双方应在着手仲裁前，努力以友好方式来解决争端……

　　例2


注释8



 
 　Article 35(2) Except where the parties have agreed otherwise, the goods do not conform with the contract unless they are contained or packaged in the manner usual for such goods or, where there is no such manner, in a manner adequate to preserve and protect the goods.

　　第35条（２）除非货物按照同类货物通用的方式装箱或包装，或如果没有此种通用方式，则按照足以保全和保护货物的方式装箱或包装，否则，货物即为与合同不符，但合同方另有约定的除外。

　　“where the parties have agreed otherwise”就表示“合同方另有约定的情况”，而“where there is no such manner”则表示“没有这种通用方式的情况”。

　　Article 55　Where a contract has been validly concluded but does not expressly or implicitly fix or make provision for determining the price, the parties are considered, in the absence of any indication to the contrary, to have impliedly made reference to the price generally charged at the time of the conclusion of the contract for such goods sold under comparable circumstances in the trade concerned.

　　第55条　如果合同已有效地订立，但没有明示或暗示地规定价格或规定如何确定价格，在没有任何相反表示的情况下，双方当事人应视为已默示地引用订立合同时此种货物在相关交易的类似情况下销售的通常价格。

　　“Where a contract has been validly concluded but does not expressly or implicitly fix or make provision for determining the price”表示“合同已经有效订立，但没有明示或暗示地规定价格或规定如何确定价格”这种情况。“Where”在这里用“if”来代替也可以表达出合同方的意图。

　　例3　Where a foreigner, enterprise applies for trademark registration in China, the matter shall be handled in accordance with any agreement concluded between the country to which the applicant belongs and the People's Republic of China, or any international treaty to which both countries are parties, or on the basis of the principle of reciprocity.

　　外国人或者外国企业在中国申请商标注册的,应当按其所属国和中华人民共和国签订的协议或者共同参加的国际条约办理,或者按对等原则办理。

　　4.“advise”

　　“advise”在日常英语中表示“建议”，但在英文合同中出现时，常表示“通知”，和“notify”很多时候可以互换。

　　例1　The Seller shall advise the Buyer all the information with regard to the Bill of Lading after the goods boarding on the ship.

　　卖方应在货物装载上船后就有关提单事项的所有信息通知买方。

　　例2　Buyer shall advise Seller of the nomination of the vessel and advise documentation instructions by written notice to Seller at least 5 working days prior to the 1st day of above loading date range for Seller's review and acceptance.

　　买方应就指定船只通知卖方，并且在货物装载期间的第1天前提前5天书面通知卖方各种文件指示说明，以供卖方审核接受。

　　例3


注释9



 
 　Article 2(4) In case the Customs administration of the requested Party is not the appropriate agency to comply with a request for assistance, it shall transmit the request to the appropriate agency, and seek the cooperation of that agency. The requesting Customs administration shall be so advised...

　　如被请求方海关当局并非执行某项协助请求的合适部门，该海关当局应将该项请求转送有关部门并谋求该部门的合作。此情况应通知请求方海关当局……

　　Article 10(2) The requested Customs administration shall, if it so requests, be advised of the time and place of the action to be taken in response to the request so that such action may be coordinated.

　　如被请求方海关当局要求，请求方海关当局应将为执行协助请求而采取行动的时间及地点通知被请求方海关当局，以协调该行动。

　　例4


注释10



 
 　No work shall be carried out on the Site on locally recognized days of rest, or outside normal working hours, unless:

　　…

　　(c) the work is unavoidable, or necessary for the protection of life or property or for the safety of the Works, in which case the Contractor shall immediately advise the Employer.

　　承包商不得在当地公认的休息日或正常工作时间之外开展工作，除非：

　　……

　　（c）该项工作是为了保护生命财产或为了工程安全而无法避免或必须开展的，但在这种情况下，承包商应立即通知雇主。

　　例5　The BUYER shall have the right at any time within the duration of the PURCHASE ORDER to make any changes in the PURCHASE ORDER by additions, deletions, substitutions, modifications or revisions thereto. The BUYER shall advise the SELLER of such changes by issuing written instructions in accordance with the ADMINISTRATION PROCEDURES.

　　买方有权在本订单有效期内的任何时候对订单进行变更，包括增加、删减、替换、变更或修正。但买方应按照管理程序通过书面指示通知卖方所做的这些变更。

　　例6　The SELLER shall advise the BUYER if such requirements are in SELLER'S opinion, based on the information given by the BUYER, inadequate for the intended purpose of the Agreement.

　　如果在卖方看来，基于买方提供的信息，这些要求不足以满足本协议所欲达到的目的，则卖方应通知买方。

　　例7　On the occurrence of event of Force Majeure the party claiming to be affected thereby shall keep the other party fully advised of the detailed information thereof.

　　如果发生不可抗力，声称遭受不可抗力影响的一方应让合同另一方全部知晓有关不可抗力的详细情况。

　　5.“save/except”

　　“save”在普通英语中常用作“挽救”、“节约”等意思，作动词用，但在英文合同中通常用作连词，表示“除……以外”，它与“except”的用法差不多，因此以下将这两个词放在一起来谈。

　　例1　Save as aforesaid, words or expressions contained in this Attachment shall, bear the same meanings as in the Agreement.

　　除了前面所说，本附件中所有用词和表述与协议中的用词和表述意思相同。

　　例2　Except as expressly stated in the PURCHASE ORDER, the BUYER REPRESENTATIVE has no power to amend, extend or terminate the PURCHASE ORDER nor to waive any rights of the BUYER in respect of any antecedent breaches of the PURCHASE ORDER.

　　除了本采购订单明确表示外，买方代表无权变更、延长或终止本采购订单，也无权放弃买方享有的因卖方先前违约而产生的权利。

　　例3　Each Party hereto agrees to keep this Agreement and the provisions hereof confidential and shall not disclose any information in relation to this Agreement (other than to its legal, financial or other advisers) except with the prior consent of all the other parties or save as otherwise required by law.

　　协议各方同意，除了事先获得协议其他所有签约方同意或除了法律有相反规定之外，对本协议以及协议条款予以保密，有关本协议的信息不得向外披露（但向律师、财务或其他顾问披露的除外）。

　　例4　Both Parties agree, any disclosure of the Confidential Information to any other third party is not permitted save that such third party has the obligation to fulfil part of the Work herein and has committed to keep confidential the Confidential Information.

　　双方同意，保密信息不得披露给任何第三方，但如果第三方有义务完成本协议下部分工作且承诺对保密信息保密的除外。

　　例5　Save in so far as it is legally or physically impossible, the SELLER shall provide the Site Assistance in strict accordance with PURCHASE ORDER to the satisfaction of the BUYER REPRESENTATIVE.

　　除非在法律上或者事实上不可行，卖方应严格按照采购订单要求提供令买方代表满意的现场服务。

　　6.“under”

　　“under”在普通英文中表示“在……下”，但在英文合同中通常用来表示“根据……”，并且这种用法在英文合同中极为常见，《联合国国际货物销售合同公约》中一共有47处用了“under”，其中有43处用法皆表示“根据……”、“依据……”。FIDIC银皮书共208处用了“under”，而红皮书则有210处，大部分也都是后一种用法。因此，“under this Contract”表示“根据/依据本协议”；“under the laws of PRC”表示“根据/依据中华人民共和国法律”；“under Article 5”表示“根据/依据第5条”。“根据本公约”，我们可以用“under this Convention”，而“根据前款规定”，则用“under the preceding paragraph”。

　　例1


注释11



 
 　Article 42(1)The seller must deliver goods which are free from any right or claim of a third party based on industrial property or other intellectual property, of which at the time of the conclusion of the contract the seller knew or could not have been unaware, provided that the right or claim is based on industrial property or other intellectual property:

　　(a) under the law of the State where the goods will be resold or otherwise used, if it was contemplated by the parties at the time of the conclusion of the contract that the goods would be resold or otherwise used in that State;

　　第42条（１）卖方所交付的货物，必须是第三方不能根据工业产权或其他知识产权主张任何权利或要求的货物，但以卖方在订立合同时已知道或不可能不知道的权利或要求为限，而且这种权利或要求根据以下国家的法律规定是以工业产权或其他知识产权为基础的：

　　（ａ）如果双方当事人在订立合同时预期货物将在某一国境内转售或做其他使用，则根据货物将在其境内转售或做其他适用的国家的法律；或者

　　Article 45 (1) If the seller fails to perform any of his obligations under the contract or this Convention, the buyer may:

　　(a) exercise the rights provided in articles 46 to 52;

　　(b) claim damages as provided in articles 74 to 77.

　　第45条（１）如果卖方不履行其根据本合同和本公约中所承担的任何义务，买方可以：

　　（ａ）行使第46条至第52条所规定的权利；

　　（ｂ）按照第74条至第77条的规定，要求损害赔偿。

　　Article 48 (4) A request or notice by the seller under paragraph (2) or (3) of this article is not effective unless received by the buyer.

　　第48条（4）卖方按照本条第（２）款和第（３）款作出的要求或通知，必须在买方收到后，始生效力。

　　例2


注释12



 
 　The Contractor's documents and other design documents made by (or on behalf of) the Contractor shall not, without the Contractor's consent, be used, copied or communicated to a third party by (or on behalf of) the Employer for purposes other than those permitted under this Sub-Clause.

　　未经承包商同意，雇主不得出于本款规定以外的任何目的为第三方复印、使用或传输承包商的文件及其他任何由承包商(或承包商授权的人员)编制的设计文件。

　　例3


注释13



 
 　The Contractor shall carry out the training of Employer’s Personnel in the operation and maintenance of the Works to the extent specified in the Employer’s Requirements. If the Contract specifies training which is to be carried out before taking-over under Sub-Clause 10.1［Taking-Over of the Works and Sections］ until this training has been completed.

　　承包商应按照业主要求中规定的范围，对雇主人员进行工程操作和维修培训。如果合同规定了工程接收前应进行培训，在此项培训结束前，不应认为工程已经按照第10.1款［工程和分项工程的接收］规定的接收要求竣工。

　　7.“whereas”

　　“whereas”在普通英语中表示“然而、但是”等转折意义，在英文合同的主文条款中，其意义和普通英语中的意义差别不大，仍然表示一种转折，意思是“然而、但是”。但在英文合同的序言部分，“whereas”的意思发生了很大改变，一般用于简单介绍合同各方的签约背景和签约目的，译为“鉴于”。

　　例　在一个股权收购协议中：

　　WHEREAS:

　　(A) The Seller is the owner of the entire member interest in the Target Company；

　　(B) The Seller wishes to sell and the Buyer wishes to buy the Member Interest on the terms and subject to the conditions of this Agreement.

　　THE PARTIES AGREE as follows:

　　鉴于

　　（A）卖方拥有目标公司的全部权益；

　　（B）卖方意欲按照本协议条件出售，而买方准备按照本协议条件购买这些权益。

　　因此，双方协议如下：

　　由于我们在合同结构部分会详细介绍“whereas”，故在此只是简单提及。

　　8.“provided”

　　“provided”在合同中极为常见，如《联合国国际货物销售合同公约》就有21 处使用了“provided”。“provided”在英文合同中常见的意思有两种，其一作动词，表示“规定”；其二作连词，表示“如果”，常用来表示“一方在满足某种条件的情况下才享受某种权利或者承担某种义务”，其实就是一种前提条件，必须满足这一条件，才有资格享受权利或者才应承担某种义务。下面就这两种常见意思分别予以阐述：

　　（1）“provided”作动词，表示“规定”

　　例1


注释14



 
 　 45 (1) If the seller fails to perform any of his obligations under the contract or this Convention, the buyer may:

　　(a) exercise the rights provided in articles 46 to 52;

　　(b) claim damages as provided in articles 74 to 77.

　　第45条（１）如果卖方不履行他在合同和本公约中的任何义务，买方可以：

　　（ａ）行使第46条至第52条所规定的权利；

　　（ｂ）按照第74条至第77条的规定，要求损害赔偿。

　　例2　Except in the case of breach of this AGREEMENT by PARTY A or termination of this AGREEMENT as provided in Section 1.1 hereof, any and all payments of amounts due under this AGREEMENT are non-refundable.

　　除甲方违反本协议，或本协议按照其第1.1 条规定的情形被终止，本协议项下到期应付的所有款项均不退还。

　　例3　The Seller shall make the delivery of the Goods at the destination provided in the Contract.

　　卖方应在合同规定的目的地交货。

　　例4　The provisions provided for in this clause shall not prejudice the Buyer’s right of termination.

　　本条规定不得影响买方终止合同的权利。

　　（2）“provided”作连词，表示“如果”

　　例1


注释15



 
 　Article 37 If the seller has delivered goods before the date for delivery, he may, up to that date, deliver any missing part or make up any deficiency in the quantity of the goods delivered, or deliver goods in replacement of any non-conforming goods delivered or remedy any lack of conformity in the goods delivered, provided that the exercise of this right does not cause the buyer unreasonable inconvenience or unreasonable expense. However, the buyer retains any right to claim damages as provided for in this Convention.

　　第37条　如果卖方在交货日期前交付货物，他可以在那个日期到达前，交付任何缺漏部分或补足所交付货物的不足数量，或交付用以替换所交付不符合同规定的货物，或对所交付货物中任何不符合同规定的情形做出补救，不过，此一权利的行使不得使买方遭受不合理的不便或承担不合理的开支。但是，买方保留本公约所规定的要求损害赔偿的任何权利。即前提条件是“此一权利的行使不得使买方遭受不合理的不便或承担不合理的开支”。

　　Article 73（2）If one party's failure to perform any of his obligations in respect of any installment gives the other party good grounds to conclude that a fundamental breach of contract will occur with respect to future installments, he may declare the contract avoided for the future, provided that he does so within a reasonable time.

　　第73条（2）如果一方当事人不履行对任何一批货物的义务，使另一方当事人有充分理由断定对今后各批货物将会发生根本违约，该另一方当事人可以在一段合理时间内宣告合同向后无效。前提条件就是要求“在合理的时间内”。

　　Article 87 A party who is bound to take steps to preserve the goods may deposit them in a warehouse of a third person at the expense of the other party provided that the expense incurred is not unreasonable.

　　第87条　有义务采取措施以保全货物的一方当事人，可以把货物寄放在第三方的仓库，由另一方当事人担负费用，但该项费用必须合理。前提条件是“费用合理”。

　　9.“conclude”

　　“conclude”在普通英文中常表示“总结”或“得出结论”，但在英文合同中，则常用来表示合同“签署”、“签订”等，试看下例：

　　例1　This Agreement is concluded for unlimited duration, but each Party may, at any time, request its termination by serving a written notice to the other Party. The present Agreement shall cease to be in force on the ninetieth (90) day following the date of the other Party’s receipt of the notice of termination.

　　本合同长期有效。但合同任何一方可在任何时候书面通知对方要求终止本合同。本合同将自另一方收到该合同终止通知书第90天起失效。

　　例2


注释16



 
 　Article 11 A contract of sale need not be concluded in or evidenced by writing and is not subject to any other requirement as to form. It may be proved by any means, including witnesses.

　　第11条　销售合同无须以书面订立或书面证明，在形式方面也不受任何其他条件的限制。销售合同可以用包括人证在内的任何方法证明。

　　Article 16 Until a contract is concluded an offer may be revoked if the revocation reaches the offeree before he has dispatched an acceptance.

　　第16条　在未订立合同之前，如果撤销通知于被要约人发出承诺之前，要约可以撤销。

　　Article 23 A contract is concluded at the moment when an acceptance of an offer becomes effective in accordance with the provisions of this Convention.

　　第23条　合同于按照本公约规定对要约的接受生效时订立。

　　Article 55 Where a contract has been validly concluded but does not expressly or implicitly fix or make provision for determining the price, the parties are considered, in the absence of any indication to the contrary, to have impliedly made reference to the price generally charged at the time of the conclusion of the contract for such goods sold under comparable circumstances in the trade concerned.

　　第55条　如果合同已有效地订立，但没有明示或暗示地规定价格或规定如何确定价格，在没有任何相反表示的情况下，合同方应视为已默示地引用订立合同时此种货物在相关交易的类似情况下销售的通常价格。

　　Article 100

　　(1) This Convention applies to the formation of a contract only when the proposal for concluding the contract is made on or after the date when the Convention enters into force in respect of the Contracting States referred to in subparagraph (1)(a) or the Contracting State referred to in subparagraph (1)(b) of article 1.

　　(2) This Convention applies only to contracts concluded on or after the date when the Convention enters into force in respect of the Contracting States referred to in subparagraph (1)(a) or the Contracting State referred to in subparagraph (1)(b) of article 1.

　　第100条（1） 本公约适用于合同的订立，但订立该合同的建议应在本公约对第1条第（1）款（a）项所指缔约国或第1条第（1）款（b）项所指缔约国生效之日或其后作出。

　　（2）本公约只适用于在它对第1条第（1）款(a)项所指缔约国或第1条第（1）款（b)项所指缔约国生效之日或其后订立的合同。

　　10.“as”

　　“as”在普通英语中的用法很多，既可以做副词、介词、代词，又可做连词引导时间状语从句、让步状语从句和方式状语从句。但在英文合同中，除了固定短语外，as常用作连词引导方式状语从句，表示“正如……所（规定、要求）的那样”、“根据……所（规定、要求）的那样”、“按照……所（规定、要求）的那样”。下面就此作简单讨论。

　　例1　Article 30 The seller must deliver the goods, hand over any documents relating to them and transfer the property in the goods, as required by the contract and this Convention.(From CISG)

　　第30条　卖方必须按照合同和本公约的规定，交付货物，移交一切与货物有关的单据，并转移货物所有权。即“按照合同和本公约规定的那样”履行交货和移交单据等义务。

　　例2　Article 53 The buyer must pay the price for the goods and take delivery of them as required by the contract and this Convention.（From CISG)

　　第53条　买方必须按照合同和本公约规定的那样支付货物价款并收取货物(摘自《联合国国际货物销售合同公约》)。

　　例3　The SELLER shall keep the BUYER fully informed of the progress of the transportation and shall comply with the reporting requirements as set out within the PURCHASE ORDER.

　　卖方应始终让买方全部知晓运输进展，并遵守采购订单所规定的汇报要求，即“按照采购订单规定的那样”。

　　例4　If required under the delivery terms as stipulated in the PURCHASE ORDER, the SELLER shall be responsible for the provision of on/off-loading of GOODS.

　　如果买方根据采购订单所规定的运输条件要求，卖方应负责提供装卸货物。

　　A CHANGE ORDER shall in no way affect any other rights or obligations of the parties except as expressly provided for in that CHANGE ORDER.

　　变更单不得影响合同方的其他权利和义务，变更单中明确规定的除外。

　　11.其他

　　英文合同中用来表示“规定”的词非常丰富，除了前面已经谈及的“provide”，还有很多，比如 “specify”、“define”和“prescribe”，“contain”也经常这样用，只是意义稍有不同。试看下面这些例子：

　　例1　The company may from time to time by ordinary resolution increase the share capital by such sum to be divided into shares of such amount as the resolution shall prescribe.

　　经普通决议，公司可随时将股本增加到等同于决议所规定的股额和股数的数额。

　　例2　The license fee depends on the nature of the rights granted as defined in Article 3.

　　许可费由第三条规定所授予的权利性质而定。

　　例3　The furnishing of a Certificate of Insurance as aforesaid, or other documents of insurance shall not be interpreted as implying that the BUYER assumes responsibility for the correctness of such policies or documents or that the SELLER has complied with its other obligations contained in this PURCHASE ORDER or relieve the SELLER of any obligation or liability under the PURCHASE ORDER.

　　（卖方）按照前述规定提供保险单证或其他保险单据不应被解释为买方应负责承担这些保单或单据的准确性，也不应被解释为卖方已经遵守了本采购订单中规定的其他义务或解除卖方在本采购订单下的其他义务或责任。

　　英文合同中，对时间的表达在很大程度上能够反映律师的合同起草水平，这些用语往往在需要精确表达某个时间的时候使用，而合同中时间概念无疑是非常重要的，因此，对于时间的表达则出现了一道独特风景。对于起止时间，究竟是否包括本数很容易产生争议，为了避免这种争议，合同起草者有时会在定义部分明确规定起止时间均包括本数，但更多的时候是在具体的时间处用一些特殊的短语来表示，以达到准确表达是否包括起止时间本数。比如，“买方应于2007年12月31日之前将本合同货款支付给卖方”。对于“2007年12月31日之前”，通常大家会使用“before December 31, 2007”或“by December 31, 2007”，但这两种表示方式都可能对是否包含“2007年12月31日”这个本数存在争议。当然，在我国民法通则中对“以前”、“以上”和“以下”等作了法律规定，但英文合同中，可能适用的法律并不是中国法，则是否包括“本数”就存在不确定因素。为避免这种争议，合同常用“on and before”来表示“包括本数”，这样的案例很多。为了小心起见，我们常用“on and before”代替“before”，表达“包含本数”，用“from and including”或“from and excluding”代替“after”，表示“包含本数”或“不包含本数”，用“to and including”或“to but excluding”代替“until”或“till”，用“from and including/excluding...to including/excluding”代替“between...and...”等。




　　二、制式短语



　　英语中有很多制式短语，这些短语也经常成为读者的阅读障碍。本书将合同中经常使用的制式短语挑拣出来，对其意义进行分析，并对其用法进行简要说明。这些制式短语包括Subject to,  notwithstanding, without prejudice to, to the extent, the same, to that effect, in one’s discretion等。以下分别对其作分析和说明。

　　（一）subject to, notwithstanding, without prejudice to

　　由于这三种表述在意义上有很多相似之处，因此，笔者将它们放在一起进行阐述。

　　1.“subject to”

　　相比之下，“subject to”在英文合同中最为常用，该词在FIDIC红皮书和EPC银皮书两个合同中分别使用了25次，在《联合国国际货物销售合同公约》中使用了11次，可见其使用频率。在英文合同中，“subject to”通常用来表示“视……而定”、“以……为条件”，即必须优先满足“subject to”之后的条件，下面举例予以说明：

　　例1　The SELLER REPRESENTATIVE shall be an employee of the SELLER. The appointment, change, or any delegation of the authority of, the SELLER REPRESENTATIVE and any terms thereof shall be subject to prior approval by the BUYER, which shall not be unreasonably withheld or delayed.

　　卖方代表必须是卖方的雇员。卖方代表的任命、变更或授权以及任何这方面的条件都必须得到买方的事先批准，但买方不得无故拒绝或拖延。

　　卖方是否可以任命、变更或授权卖方代表得视买方的批准而定，“买方的批准”即为这里的条件。

　　例2　Unless expressly otherwise provided for in any CHANGE ORDER, all rates and prices stated herein are fixed and not subject to any revision, escalation, or adjustment whether due to currency fluctuations or otherwise.

　　除非变更单中明确做出不同规定，否则，本合同所确定的所有费用和价格都是固定的，不得进行修改、涨价或调整，是否因为货币波动或其他原因概不例外。

　　例3


注释17



 
 　If the Contractor fails to comply with Sub-Clause 8.2 ［Time for Completion］, the Contractor shall subject to Sub-Clause 2.5 ［Employer's Claims］ pay delay damages to the Employer for this default. These delay damages shall be the sum stated in the Appendix to Tender, which shall be paid for every day which shall elapse between the relevant Time for Completion and the date stated in the Taking-Over Certificate. However, the total amount due under this Sub-Clause shall not exceed the maximum amount of delay damages (if any) stated in the Appendix to Tender.

　　如果承包商未能遵守第8.2款【竣工时间】，承包商应依据第2.5款【雇主的索赔】为此违约向雇主支付误期损害赔偿费。这笔误期损害赔偿费是指投标函附录中注明的金额，即自相应的竣工时间起至接收证书注明的日期止的每日支付。但全部应付款额不应超过投标函附录中规定的误期损失的最高限额（如有时）。

　　“subject to”后面的就是承包商付款的限制条件，即合同第2.5款规定。相对于本条款，应优先考虑第2.5款。

　　例4
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 　Article 48(1) Subject to article 49, the seller may, even after the date for delivery, remedy at his own expense any failure to perform his obligations, if he can do so without unreasonable delay and without causing the buyer unreasonable inconvenience or uncertainty of reimbursement by the seller of expenses advanced by the buyer. However, the buyer retains any right to claim damages as provided for in this Convention.

　　第48条 （１）在满足第49条的条件下，卖方即使在交货日期之后，仍可自付费用，对任何不履行义务做出补救，但这种补救不得造成不合理的迟延，也不得使买方遭受不合理的不便，或无法确定卖方是否将偿付买方预付的费用。但是，买方保留本公约所规定的要求损害赔偿的任何权利。

　　第49条是关于买方在什么情况下可以宣告合同无效的条款；也就是说只有在买方没有对合同宣布无效的情况下，卖方才可以在交货日期之后自付费用实施第48条所述的补救。如果买方已经宣布合同无效，则卖方就无权再实施第48条所述的补救。

　　Article 6 The parties may exclude the application of this Convention or, subject to article 12, derogate from or vary the effect of any of its provisions.

　　第6条　协议各方可以不适用本公约，或在满足第12条的条件下，减损本公约的任何规定或改变其效力。

　　即只有在满足第12条的条件下，方可减损本公约的任何规定或改变其效力。第12条是讲在什么情况下不得减损公约。因此，一旦满足第12条的条件，就得优先适用第12条， 第6条不得适用。

　　例5　Subject to Article 29 hereof, the annual general meeting shall be held at such time and place as the Board shall appoint.

　　根据第29条规定，每年的股东大会应在董事会指定的时间和地点举行。 优先适用第29条。

　　需要引起注意的是“Subject as hereinafter provided”有时表示“subject to the following provisions of this Clause”，也可能表示“subject to the following provisions of this Agreement”。为避免表达不清，最好指明具体条款。

　　2.“notwithstanding”

　　尽管“notwithstanding”仅仅是一个词，但因为它和“subject to”使用的效果正好相反，为便于比较，也放在这里来讲。通常情况下，“notwithstanding”表示“尽管……但……”，“notwithstanding”后面所接的内容应放在次要位置予以考虑。

　　例1　Neither the BUYER nor the SELLER shall be liable one to the other for any delay or failure to perform its obligations under the PURCHASE AGREEMENT where and to the extent such delay or failure is caused by Force Majeure.

　　Notwithstanding the foregoing, the BUYER’s obligation to pay the PURCHASE AGREEMENT PRICE, or any other sums due under the PURCHASE AGREEMENT, is not so suspended.

　　买方和卖方对因不可抗力造成的履行迟延或无法履行彼此不承担任何责任。

　　尽管有前述规定，但买方支付采购订单价格的义务或其他到期款项并不因此推迟。也就是说，即使发生了不可抗力，买方照常付款，不得延迟。

　　如果把这里的“notwithstanding”替换成“subject to”，即“Subject to the foregoing, the Buyer’s obligation to pay the Purchase Agreement Price, or any other sums due under the Purchase Agreement, is not so suspended”，则效果正好相反：买方不得延迟付款，但上述规定除外。换句话说，如果例1中用“Notwithstanding the foregoing”，则表示“发生不可抗力，买方应照常付款，不得迟延”；但如果例1 中用“Subject to the foregoing”，则表示“如果发生不可抗力，买方就可以延迟付款”。

　　例2　Notwithstanding any other provision of the Contract, if the Contractor intends to claim any additional payment pursuant to any Clause of these Conditions or otherwise, he shall give notice to his intention to the Engineer, with a copy to the Employer, within 28 days after the event giving rise to the claim has first arisen.

　　尽管本合同有其他任何规定，如果承包商根据本合同的任何条款或其他有关规定打算索取任何追加付款，他都应在引起索赔的事件第一次发生后28天内，将其索赔意向通知工程师，并将一份副本呈交业主。

　　“Notwithstanding”后紧跟“any other provision of this Agreement”，则表明本条款就其所规定的内容在整个合同中处于最优先考虑的地位，任何其他条款都不得同它抵触，即使抵触，也以本条款为准。如果一个协议中出现了两个条款都有“Notwithstanding any other provision of the Contract”，则二者很可能发生冲突，阅读时候一定要多注意。

　　3.“without prejudice to”

　　“without prejudice to”表示“在不影响……的情况下”，比如“without prejudice to the existing rights”就表示“在不影响既有权利的情况下”，试看下例：

　　例1　The contributing parties shall provide security for general average contribution at the request of the parties that have an interest therein.

　　Where the security has been provided in the form of cash deposits, such deposits shall be put in a bank by an average adjuster in the name of a trustee.

　　The provision, use and refund of the deposits shall be without prejudice to the ultimate liability of the contributing parties.

　　经利益关系人要求，各分摊方应当提供共同海损担保。

　　已提供保证金方式进行共同海损担保的，保证金应当交由海损理算师以保管人名义存入银行。

　　保证金的提供、使用或者退还，不影响各方最终的分摊责任。

　　例2
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 　Without prejudice to the Contractor’s entitlement to interest under Sub-Clause 60.10 and to terminate under Sub-Clause 69.1, the Contractor may, if the Employer fails to pay the Contractor the amount due under any certificate of the Engineer within 28 days...after giving 28 days’ prior notice to the Employer...suspend work or reduce the rate of work.

　　在不影响承包商根据第60.10款享有的利息并根据第69.1款终止合同的权利的情况下，如果没有在28天内按照工程师的任何证书向承包商支付应付款项，则承包商可提前28天通知业主，暂停工作或减缓工作速度。

　　从以上分析可以看出，“subject to”、“notwithstanding”和“without prejudice to”的含义有很大的关联性，笔者希望通过下面这个方程式使读者能更清晰地理解这三个用语：

　　clause 1 subject to clause 2，表明clause 2优先于clause 1；

　　clause 1 notwithstanding clause 2，则clause 1优先于clause 2；

　　clause 1 without prejudice to clause 2，则clause 1 和clause 2的地位相当，不存在哪个条款优先考虑的情况。试看下例：

　　例
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 13.1　Subject to clauses 13.2, Seller shall not be in breach of any of its obligations under Contract, to the extent that its performance is prevented, hindered or delayed by an act, event or circumstance, whether of the kind described herein or otherwise, which is not reasonably within the control of Seller(Force Majeure Event). Acts, events or circumstances constituting Force Majeure Event shall include the following:

　　13.1. 1　fire, flood, atmospheric disturbance, lightning, storm, typhoon, tornado, earthquake, landslide, soil erosion, subsidence, washout, epidemic or other acts of God;

　　13.2　Notwithstanding anything to the contrary provided for in the definition of Force Majeure and/or in Article 13.1, the following shall not be treated as Force Majeure:

　　13.2.1　failure to make payments that have become due and payable hereunder；

　　13.2.2　...

　　13.1　根据第13.2款规定，卖方不得违反本合同项下的任何义务，但因卖方无法合理控制的任何行为、事件或情况，不管是否是本合同规定的类型或其他， 致使该履约受阻或延迟的情况除外。这些构成不可抗力的行为、事件或情况包括：

　　13.1.1　火灾、洪水、大气噪音、闪电、暴风雨（雪）、台风、龙卷风、地震、塌方、泥石流、沉陷、消失、瘟疫或其他自然灾害。

　　13.2　即使在不可抗力定义部分和/或在第13.1款作了相反规定，下述情况不得视为不可抗力对待：

　　13.2.1　根据本合同没有支付到期货款；

　　13.2.2　...

　　通过“subject to”和“notwithstanding”两个用语在这里的用法基本上就可以看出二者在使用上的差异。在上例中，从第13.1款规定的“Subject to clauses 13.2”可以看出，13.1 subject to 13.2，故应优先考虑第13.2款（clause 1 subject to clause 2，表明clause 2优先于clause 1），而从第13.2款中的“Notwithstanding anything to the contrary provided for in the definition of Force Majeure and/or in Article 13.1, the following shall not be treated as Force Majeure”也可以看出，13.2 notwithstanding 13.1，也可以得出应优先适用第13.2款（clause 1 notwithstanding clause 2，则clause 1优先于clause 2）。

　　（二）to the extent

　　“extent”表示“界限、范围、程度”，因此“to the extent”就表示“达到这样的程度或范围”，比如：

　　例1　The Employer and the Engineer shall also be indemnified under the policy of insurance, except that this insurance may exclude losses and claims to the extent that they arise from any act or neglect of the Employer or of the Employer's Personnel.

　　雇主和工程师也应能够凭此保险单获得赔偿，除非保险没有承保由雇主或雇主的人员的任何行为或疏忽造成的损失和索赔。这里保险和索赔被排除的范围就是“该损失或索赔是由于雇主或雇主的人员的任何行为或疏忽造成的”。

　　例2
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 　Article 80  A party may not rely on a failure of the other party to perform, to the extent that such failure was caused by the first party's act or omission.

　　第80条　一方因其作为或不作为而使得另一方不履行义务时，不得声称该另一方不履行义务。该范围以“另一方不履行义务是因为一方的作为或不作为造成的”为界，在此“界限”之外，一方可以声称该另一方不履行义务。

　　Article 88 （1）If the goods are subject to rapid deterioration or their preservation would involve unreasonable expense, a party who is bound to preserve the goods in accordance with article 85 or 86 must take reasonable measures to sell them. To the extent possible he must give notice to the other party of his intention to sell.

　　第88条（1） 如果货物易于迅速变坏，或者货物的保全牵涉到不合理的费用，则按照第85条或第86条规定有义务保全货物的一方当事人，必须采取合理措施，把货物出售，在可能的范围内，他必须把出售货物的打算通知另一方当事人。即他是否有义务通知另一方应以“是否可能”为界。

　　No Party shall be considered in default of the performance of its obligations hereunder, to the extent that the performance of any such obligation is prevented or delayed by any cause, which is beyond the reasonable control of such Party.

　　如果因为无法控制的原因致使履行合同义务受阻或延迟，则不认为存在履约过失。

　　例3
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 　(1) To the extent that the performances of the parties can be rendered simultaneously, the parties are bound to render them simultaneously unless the circumstances indicate otherwise.

　　如果合同方可以同时履行，则双方应同时履行，除非有情况表明不能同时履行。双方应同时履行的范围就是“能够同时履行”。

　　例4　The Contractor shall design (to the extent specified in the Contract), execute and complete the Works in accordance with the Contract and with the Engineer's instructions, and shall remedy any defects in the Works.

　　承包商应按照合同的规定以及工程师的指示（在合同规定的范围内）对工程进行设计、施工和竣工，并修补其任何缺陷。

　　例5　To the extent which was practicable (taking account of cost and time), the Contractor shall be deemed to have obtained all necessary information as to risks, contingencies and other circumstances which may influence or affect the Tender or Works.

　　如果可行（考虑到费用和时间），承包商应被认为已取得了可能对投标文件或工程产生影响或作用的有关风险、意外事故及其他情况的全部必要的资料。限定的范围就是“可行”。

　　例6　If the Contractor fails to comply with the instruction, the Employer shall be entitled to employ and pay other persons to carry out the work. Except to the extent that the Contractor would have been entitled to payment for the work, the Contractor shall subject to Sub-Clause 2.5 ［Employer's Claims］ pay to the Employer all costs arising from this failure.

　　如果承包商未能遵守该指示，则雇主有权雇用并付款要求其他人来实施工作。除非承包商有权获得该工作的付款，否则他应按照第2.5款【雇主的索赔】的规定，向雇主支付因其未完成工作而产生的费用。

　　在这里，“except”排除的范围就是“承包商有权获得该工作的付款”。

　　例7　The Contractor shall be responsible for the adequacy, stability and safety of all Site operations and of all methods of construction. Except to the extent specified in the Contract, the Contractor (i) shall be responsible for all Contractor's documents, Temporary Works, and such design of each item of Plant and Materials as is required for the item to be in accordance with the Contract, and (ii) shall not otherwise be responsible for the design or specification of the Permanent Works.

　　承包商应对所有现场作业和施工方法的充分性、稳定性和安全性负责。除合同中规定的范围，承包商(i)应对所有承包商的文件、临时工程以及按照合同规定对每项永久设备和材料所做的设计负责；(ii)但对永久工程的设计或规范不负责任。

　　例8　The Employer shall indemnify and hold the Contractor harmless against and from all damages, losses and expenses (including legal fees and expenses) resulting from a claim under the Performance Security to the extent to which the Employer was not entitled to make the claim.

　　雇主应保障并使承包商免于遭受因雇主按照履约保证对无权索赔的情况提出索赔而产生的损害、损失和费用（包括法律费用和开支）。这里的索赔的限制就是“雇主无权索赔的情况”。对雇主无权索赔的情况，因雇主索赔而产生的损害、损失和费用得由雇主承担。

　　“to the extent”除了单独使用外，还经常和其他连词一起使用，比如“if and to the extent”或“where and to the extent”等，如：

　　例1　Any such instruction shall constitute a Variation if and to the extent that it causes the Contractor to incur Unforeseeable Cost. Services for these personnel and other contractors may include the use of Contractor's Equipment, Temporary Works or access arrangements which are the responsibility of the Contractor.

　　如果且仅限于此类指示使承包商产生了不可预见的费用，则该指示构成了变更。为这些人员和其他承包商提供的服务包括使用承包商的设备，承包商负责的临时工程或道路通行安排。

　　例2　If and to the extent that the Contractor encounters physical conditions which are unforeseeable，gives such a notice, and suffers delay and/or incurs Cost due to these conditions, the Contractor shall be entitled subject to Sub-Clause 20.1 ［Contractor's Claims］ to claims.

　　如果且仅限于承包商遇到了不可预见的外界条件，发出了通知，且因此遭致延误和/或产生了费用，承包商应有权依据第20.1款【承包商的索赔】要求索赔。

　　例3　The Engineer may also notify the cause for the suspension. If and to the extent that the cause is notified and is the responsibility of the Contractor, the following Sub-Clauses 8.9, 8.10 and 8.11 shall not apply.

　　工程师还应通知停工原因。如果且仅限于已通知了原因并认为是因为承包商的责任所导致，则下列第8.9款、第8.10款和第8.11款不适用。

　　例4　If and to the extent that such work is attributable to any other cause, the Contractor shall be noted promptly by (or on behalf of) the Employer.

　　如果且仅当上述工作是因任何其他原因引起，则雇主（或雇主授权的他人）应立即通知承包商。

　　例5　If and to the extent that any of the risks listed in Sub-Clause 17.3 above results in loss or damage to the Works, Goods or Contractor's documents, the Contractor shall promptly give notice to the Engineer and shall rectify this loss or damage to the extent required by the Engineer.

　　如果且仅限于上述第17.3款所列风险导致工程、货物或承包商的文件遭受损失或损害，则承包商应尽快通知工程师，并且应按工程师的要求弥补此类损失或修复此类损害。通知和修正的范围仅限于工程师的要求。

　　例6　Any such instruction shall constitute a Variation if and to the extent that it causes the Contractor to incur Cost in an amount which was not reasonably foreseeable by an experienced contractor at the Base Date.

　　如果且仅当该指令致使承包商承担了一个有经验的承包在基准日期无法预见的费用，则该指令构成变更。

　　例7
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 Where and to the extent that both the carrier and the actual carrier are liable, their liability is joint and several.

　　如果且仅当承运人和实际承运人均须负责时，他们负有连带责任。

　　前面在谈“where”的用法的时候，已经提及“where”在这种情况下的用法。如果纯粹从理解的角度看，我们可以把它替换成“if”，即变成“if and to the extent”。

　　（三）the same

　　“the same”在英文合同中除了用作“the same...as”的固定短语外，主要用来代替前面已经表述过的事物或状况，从而避免重复，比如：

　　例1　No review, approval, acknowledgement or certificate given by the BUYER shall relieve the SELLER from any liability or obligation under the PURCHASE AGREEMENT unless the same is expressly set out by the BUYER.

　　买方进行审核、批准、确认或证明都不会解除卖方在本采购订单下的任何责任或义务，除非买方明确指出。

　　“the same”在这里表示“买方的审核、批准、确认或证明解除卖方本采购订单下的责任或义务”。如果完整地说，原文应该是“No review, approval, acknowledgement or certificate given by the BUYER shall relieve the SELLER from any liability or obligation under the PURCHASE AGREEMENT unless that such review, approval, acknowledgement or certificate given by the BUYER shall relieve the SELLER from any liability or obligation under the PURCHASE AGREEMENT is expressly set out by the BUYER（买方进行审核、批准、确认或证明都不会解除卖方在本采购订单下的任何责任或义务，除非买方明确指出买方进行审核、批准、确认或证明将解除卖方本采购订单下的任何责任或义务）”。

　　例2　The Contractor shall comply with the Owner’s design and HSE management system and manuals, and any revision of the same.

　　承包商应遵守业主的设计、HSE管理体制、手册以及对这些文件的修订。

　　这里的“the same”代替了“the Owner’s design and HSE management system and manuals”。

　　例3　Any repairs or replacements carried out as described above shall be deemed to be effected and made by the SELLER, and the guarantee concerned shall remain in effect provided that the same does not result in any detriment to the GOODS.

　　按照上述规定实施的维修替换工作应视为是由卖方实施的，如果该维修替换并没有对货物造成损害，相关的担保仍然有效。

　　这里的“the same”代替了“the repairs or replacement”。

　　例4　Neither the BUYER nor the SELLER shall have the right of use other than for the purposes of the PURCHASE ORDER, whether directly or indirectly, of any patent, copyright or confidential know-how, trademark (Intellectual Property) provided by the other Party and the rights in such Intellectual Property shall remain with the Party providing the same.

　　除为执行本采购订单的目的外，买方和卖方皆无权直接或间接使用合同他方提供的专利、版权或专有技术、商标（知识产权），知识产权中的权利仍然属于提供知识产权的一方。

　　“the same”在这里代替“Intellectual Property”或者说代替“patent, copyright or confidential know-how, trademark”。

　　（四）to that/the/such effect

　　“to that effect”一般表示“大意是……”

　　例1　The Contractor shall promptly forward to the Engineer duly certified reports of the tests. When the specified tests have been passed, the Engineer shall endorse the Contractor's test certificate, or issue a certificate to him, to that effect. If the Engineer has not attended the tests, he shall be deemed to have accepted the readings as accurate.

　　承包商应立即向工程师提交具有有效证明的检验报告。当规定的检验通过后，工程师应对承包商的检验证书批注认可或向承包商颁发一个类似的证书。若工程师没有参加检验，他应被视为认可检验数据是准确的。

　　“a certificate to that effect”就是指“和在检验证书上批注差不多的效果”。

　　例2　The BUYER shall have the right at any time and at its absolute discretion to terminate the PURCHASE ORDER by giving the SELLER written notice to such effect.

　　买方有权在任何时候自主决定向卖方发出大意为终止本采购订单的通知以终止合同。

　　“a notice to such effect”即“大意为终止本采购订单的通知”。

　　例3
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 　Article 9, paragraph 2: If the carrier and the shipper have agreed that the goods shall or may be carried on deck, the carrier must insert in the bill of lading or other document evidencing the contract of carriage by sea a statement to that effect.

　　如果承运人和托运人已经商定，应当或者可以舱面载运货物，承运人便须在提单或其他作为海上运输契约证明的单证上作如是说明。

　　“a statement to that effect”指“大意就是承运人和托运人同意应该或可以采取舱面载运的说明”。

　　例4


注释25



 
 　Article 19 However, a reply to an offer which purports to be an acceptance but contains additional or different terms which do not materially alter the terms of the offer constitutes an acceptance, unless the offeror, without undue delay, objects orally to the discrepancy or dispatches a notice to that effect. If he does not so object, the terms of the contract are the terms of the offer with the modifications contained in the acceptance.

　　但是，对发价表示接受但载有添加或不同条件的答复，如所载的添加或不同条件在实质上并不变更该项发价的条件，除发价人在不过分迟延的期间内以口头或书面通知反对其间的差异外，仍构成接受。如果发价人不做出这种反对，合同的条件就以该项发价的条件以及接受通知内所载的更改为准。

　　“a notice to that effect”就表示“载有大意为反对这种差异的意思表示的通知”。

　　Article 21 (1) A late acceptance is nevertheless effective as an acceptance if without delay the offeror orally so informs the offeree or dispatches a notice to that effect.

　　逾期接受仍有接受的效力，如果要约人毫不迟延地用口头或书面将此种意见通知被要约人。

　　“a notice to that effect”即“大意为该接受有效的通知”。

　　（五）in/at one’s discretion

　　“in/at one's discretion”意为“自由决定、自由裁量”。

　　例1　The Board may, in its absolute discretion, and without assigning any reason therefore, decline to register any transfer of any share whether or not it is a fully paid share.

　　董事会完全有权决定，无须任何理由，拒绝股票转换登记，该股票是否已经全额付清概无例外。

　　例2　If the SELLER does not within the seven (7) days commence, and having commenced, continuously proceed with action satisfactory to the BUYER to remedy such default， the BUYER shall have the right to issue a notice of discontinuance of part of the PURCHASE ORDER, or terminate the PURCHASE ORDER, at the sole discretion of the BUYER.

　　如果卖方在7日之内没有开始并继续以令买方满意的方式对这些缺陷进行补救，买方完全有权决定，发出通知停止部分采购订单，或终止整个采购订单。

　　例3　The Engineer may, at the sole discretion of the Employer, issue a Test Certificate for any part of the Works.

　　在雇主的决定下，工程师可以为部分工程颁发试验证书。

　　例4　Either Party shall, at the sole discretion, assign the whole or any part of the Contract or any benefit or interest in or under the Contract, provided a prior notice of the same shall be given to the other Party.

　　合同的任何一方都可以自行决定，全部或部分转让本合同，或转让本合同项下的利益和权益，但应提前通知合同另一方。

　　（六）as of

　　“as of”在英文合同中通常表示“在……具体的某一天”，比如，This Contract is entered into in Beijing as of this 9th day of May, 2007, by and between Party A and Party B（本合同由甲、乙双方于2007年5月9日在北京签署）。“as of”类似于普通英文中的“on the date”，在这个例子中，完全可以将其替换成“This Contract is entered into in Beijing on this 9th day of May, 2007, by and between Party A and Party B”。

　　（七）inter alia

　　“inter alia”表示“among other things”，即“除了别的之外，其中包括”。它是一个拉丁词，通常紧跟意为“包括”的词，如“include, inter alia”，表示“include without limitation to”。

　　例1


注释26



 
 　“Writing” includes, inter alia, telegram and telex.

　　“书面”，除其他方式外，包括电报和电传。

　　换句话说，“书面”不仅仅包括电报和电传两种方式。

　　Article 15, Paragraph 1  The bill of lading must include, inter alia, the following particulars:

　　第15条第1款　提单中必须载有下列事项：

　　即除了“下列这些事项”外，提单还可载明其他事项。

　　例2　Parties acknowledge that the Technical Assistance will comprise, inter alia, technical information sharing and technical improvement.

　　合同方都知道，技术协助将包括技术信息共享和技术改进。

　　（八）in witness of

　　in witness of 类似于中文的“以资为证”或“以资证明”，基本属于技术性措辞，是放在合同双方签名之前的一个套话。比如，In witness of this, the Employee and the Company have executed this Agreement as of the Day and year first written above。雇员和公司在本合同第一次出现的日期签署本合同，以资为证。

　　有时也用“in witness whereof”，意义都差不多。比如，In witness whereof, this Contract is signed in Beijing by the authorized representatives of the Parties hereto on the first above-mentioned date。为此，本合同各方的授权代表于上述第一次出现的日期在北京签署本合同。

　　例　In witness whereof, the Parties hereto have caused this Agreement to be duly executed.

　　本协议各方签署本协议（以资证明）。

　　（九）叠词

　　法律英语中还有许多类似的中国叠词的一种表述，比如null and void, any and all, cease or desist，full and complete，save and except, force and effect, perform and discharge，represent and warrant, true and correct，undertake and agree，unless and until等。叠词就是由两个同义词或近义词复叠在一起使用，形成相对固定或稳定的词组，或是为了加强语势，或是为了措辞严谨。理解的时候只需考虑其中一个词的意义就可以了。试看下面各例：

　　例1　The contract was declared null and void by the competent authority.

　　该合同被主管部门宣布为无效。

　　例2
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 　(2)Article 23, Paragraph 1. Any stipulation in a contract of carriage by sea, in a bill of lading, or in any other document evidencing the contract of carriage by sea is null and void to the extent that it derogates, directly or indirectly, from the provisions of this Convention. The nullity of such a stipulation does not affect the validity of the other provisions of the contract or document of which it forms a part. A clause assigning benefit of insurance of the goods in favour of the carrier, or any similar clause, is null and void.

　　第23条（2）海上运输契约中或作为海上运输契约证明的提单或任何其他单证中的任何条款，在其直接或间接背离本公约规定的范围内，概属无效。此种条款之无效，并不影响以其作为部分内容的该契约或单证的其他规定的效力。将货物的保险利益转让与承运人的条款，或任何类似条款，概属无效。

　　例3　Party A further represents and warrants that the Land is free and clear of any and all claims, charges, easement, encumbrances, lease, covenants, security interest, liens, option, pledge, rights of others, or restrictions.

　　甲方进一步陈述和保证，该土地不存在任何权利主张、抵押、地役权、权利负担、租约、契约、担保权益、留置权、购买权、质押、他人权利或限制。

　　例4　The Board shall, in its absolute discretion, choose to ask any shareholder to cease or desist from the illegal activity.

　　董事会有权要求任何股东停止违法行为。

　　在西方还有cease or desist order，cease or desist notice或cease or desist letter，理解的时候与此类似。

　　例5　The bill would permit the judge to order the department or agency to cease or desist from that disclosure and to seek an injunction and a civil damages penalty for unauthorized use after receipt of the order.

　　该法案允许法官有权命令某个部门或代理机构停止披露，且可对在接受到该命令之后的未授权使用颁发禁令并对其进行民事赔偿。

　　例6　The Seller represents and guarantees that it retains full and complete title and intellectual property rights to all materials sold under this Agreement.

　　卖方保证，其对本协议项下销售的所有材料拥有完全的所有权和知识产权。

　　例7　The User can demand full and complete access to the Information, pursuant to Article 40.

　　用户完全有权根据第40条的规定要求使用这些信息。

　　例8　All intellectual property rights in the Products as well as any other documentation connected thereto shall remain vested in the Seller save and except for the intellectual property rights in the information and materials provided by the Buyer in accordance with Article 11.2 herein.

　　除买方按照本合同第11.2条提供的信息和材料中所包含的知识产权外，产品以及与该产品有关的其他文件中所包含的知识产权应仍然属于卖方。

　　例9　Save and except expressly set out in this Agreement, each party acknowledges that no representation, warranty, or other promises not expressly contained herein have been made to that party by the other party.

　　除本合同明确规定外，合同各方同意，不存在任何没有在此明确规定的一方向他方所作的陈述、保证或其他许诺。

　　例10　The Seller hereby represents and warrants that it is the legal owner of the Products sold under the Sales Order and thus it has the legal right to transfer the ownership in the Products to the Buyer.

　　卖方在此保证，它是根据本销售合同销售产品的法定所有者，有合法的权利将产品所有权转让给买方。

　　例11　If any reason a court of competent jurisdiction finds any provision or portion of this Agreement to be unenforceable, the remainder of this Agreement shall continue in full force and effect.

　　如果因为某种原因，主管法院判决本协议某个条款或某部分不可执行，本协议其他条款继续有效。

　　例12　It is hereby certified that the foregoing resolutions have not been modified or rescinded and are now in full force and effect and that the Corporation has the power under its Charter and by-laws and applicable laws to take the action set forth in and contemplated by the foregoing resolutions.

　　特在此证明，前述决议未被修改或撤销，全部有效；本公司依据其公司章程、公司规则及适用的法律，有权采取前述决议中既定的行动。

　　例13　This Agreement shall continue in force for a period of five years from the date it is made, and thereafter for successive 5 year term, unless and until terminated by one year prior notice in writing.

　　本协议自签署之日起有效期5年，除非提前1年书面通知终止，否则将再继续生效5年。

　　例14　There is no legal or other commitment by any party as to any of the provisions in this document unless and until the necessary internal approvals have been given and a formal written agreement has been signed by authorized signatories.

　　除非该文件得到必要的内部批准并且双方授权签字人签订了正式的书面协议，否则，本文件任何一方对文件中任何条款都没有法定的或其他的承诺。

　　例15　The Supplier undertakes and agrees to provide current, complete and accurate information and maintain it as current and accurate.

　　供应商承诺，提供新近的、完整而又准确的信息，并使这些信息一直保持更新且准确无误。

　　例16　All the Information provided pursuant to Article 13 hereof shall be true and correct.

　　根据本合同第13条规定提供的任何信息必须真实无误。

　　例17　During the terms of this Agreement, the Consultant shall perform and discharge faithfully the duties which may be assigned to it by the Client in connection with the Project.

　　在协议有效期间，咨询单位应忠诚地执行客户分派给它的与项目有关的任务。

　　例18　The Assignee hereby assumes and agrees to fully and completely perform and discharge all of the Assignor’s liabilities and obligations under the Agreement.

　　受让人在此同意全部承担转让人的在本合同下的责任和义务。

　　以上这些叠词用法非常正式，实际上如果只用其中的一个词基本上也不会对合同条款的意思产生大的影响。比如“represent and guarantee”就只用“guarantee”也可以。同理，“force and effect”只用“force”或“effect”，而“unless and until”则可以只用“unless”或“until”等。

　　（十）“So agree/request/declare/其他动词”结构

　　这是英文合同中比较常见的一种表述，使用“so”主要是为了避免重复文中提到的内容，与“the same”类似。但如果用“the same”，则应将其放在动词之后，即agree the same，request the same或declare the same等。

　　例1　Unless the buyer has received notice from the seller that he will not perform within the period so fixed, the buyer may not, during that period, resort to any remedy for breach of contract. However, the buyer is not deprived thereby of any right he may have to claim damages for delay in performance.

　　除非买方收到卖方的通知，声称他在所规定的时间内将不会履行义务，买方在这段时间内不得对违反合同采取任何补救措施。但是，买方并不因此丧失他对迟延履行义务可能享有的要求损害赔偿的任何权利。

　　例2　The risk in respect of goods sold in transit passes to the buyer from the time of the conclusion of the contract. However, if the circumstances so indicate, the risk is assumed by the buyer from the time the goods were handed over to the carrier who issued the documents embodying the contract of carriage. Nevertheless, if at the time of the conclusion of the contract of sale the seller knew or ought to have known that the goods had been lost or damaged and did not disclose this to the buyer, the loss or damage is at the risk of the seller.

　　对于在运输途中销售的货物，从订立合同时起，风险就移转到买方承担。但是，如果情况这样表明，则从货物交付给签发载有运输合同单据的承运人时起，风险就由买方承担。尽管如此，如果卖方在订立合同时已知道或理应知道货物已经遗失或损坏，而他又不将这一事实告之买方，则这种遗失或损坏应由卖方负责。即情况表明“从货物交付给签发载有运输合同单据的承运人时起，风险就由买方承担”，则“从货物交付给签发载有运输合同单据的承运人时起，风险就由买方承担”。

　　例3　If the party's failure is due to the failure by a third person whom he has engaged to perform the whole or a part of the contract, that party is exempt from liability only if:

　　(a) he is exempt under the preceding paragraph; and

　　(b) the person whom he has so engaged would be so exempt if the provisions of that paragraph were applied to him.

　　如果当事人不履行义务是由于他所雇请来履行全部或部分合同的第三方不履行义务所致，该当事人只有在以下情况下才能免除责任：

　　（ａ）他按照上一款的规定应免除责任；和

　　（ｂ）假如该项的规定也适用于他据此雇佣的人，这个人也同样会免除责任。

　　例4　The SELLER shall provide written evidence of compliance with all permits, laws and regulations within 7 days of being so requested by the BUYER.

　　如果买方这样要求，卖方应在 7日内提供书面证据表明其遵守所有的许可、法律法规。

　　例5　BUYER reserves the right at any time to make changes in the PURCHASE ORDER. If such changes cause an increase or decrease in SELLER’s costs or alteration in the date of delivery, SELLER shall so advise BUYER.

　　买方有权任何时候对采购订单作出变更。如果这种变更致使卖方费用增加或减少或交货日期变化，卖方应将这些情况通知买方。

　　例6　All notifications, authorizations and approval shall be in writing and addressed to the other Party's designated representative. All communication so made shall be deemed to have been properly given or made.

　　所有通知、授权和批准都得采用书面形式并送交他方指定的代表人。以这种方式交流信息视为信息已恰当传递。

　　例7　The SELLER shall notify the BUYER without undue delay of all things which SELLER knows to be in conflict with applicable law. Failure to so notify shall be deemed to be the SELLER'S confirmation that the there are no known conflicts.

　　卖方应及时通知买方所有卖方知道与适用法律有冲突的事项，没有作这样的通知将被视为卖方确认没有已知的冲突。

　　（十一）“Include without limitation”

　　“Include without limitation...”表示“包括但不限……”，有时也可以用“include but not limited to”，“including without limitation...”或“include but not restricted to”等代替。

　　例1　The Contract Price does not cover costs and expenses that are for Buyer’s account under this Contract, or any taxes (including but not limited to customs duty and value added tax) payable by Buyer in respect of this Contract.

　　合同总价不含根据本合同应由买方承担的费用和开销，或根据本合同应由买方支付的税款(包括但不限于关税和增值税)。

　　例2　All taxes and import or customs duties and other taxes and duties, including without limitation VAT, in connection with the Contract levied on Buyer by the relevant authority in China in accordance with the Chinese tax laws then in effect shall be paid by Buyer.

　　中国有关部门按照当时适用的中国税法向买方征收的所有与本合同有关的税收、进口税或关税，以及其他税费，包括但不限于增值税，应由买方缴纳。

　　例3　All costs of arbitration (including but not limited to arbitration fees, costs of arbitrators and legal fees and disbursements) shall be borne by the losing party, unless otherwise determined by the arbitration tribunal.

　　所有仲裁费用（包括但不限于仲裁费、仲裁员费用和法定费用和支出）应由败诉方承担，除非仲裁庭作出其他裁定。

　　例4　Any notice or written communication provided for in this Contract by either Party to the other, including but not limited to any and all offers, writings, or notices to be given hereunder, shall be made in English.

　　本合同规定一方向另一方发出的通知或书面函件（包括但不限于本合同项下的所有要约、书面文件或通知）均应以英文制作。

　　例5　Any event or circumstance beyond the control of the Parties shall be deemed an event of Force Majeure and shall include, but not be restricted to, fire, storm, flood, earthquake, explosion, war, rebellion, insurrection, epidemic and quarantine restriction. If either Party is prevented from performing any of its obligations under this Contract due to an event of Force Majeure, the time for performance under this Contract shall be extended by a period equal to the period of delay caused by such Force Majeure.

　　任何合同方无法控制的事件或情形都应被视为不可抗力事件，包括但不限于，火灾、风暴、洪水、地震、爆炸、战争、暴乱、起义、流行病及隔离封锁。如果一方因为这些不可抗力事件导致根据本合同履行合同义务受阻，则根据本合同履行义务的时间应予以延长，延长时间与因为该不可抗力事件延迟的时间相同。

　　尽管“include”本身已经包含了“include but not limited to”，但为了避免争议，合同方最好还是使用“include but not limited to”，而不是仅仅用“include”。有时候，也可以选择在合同“定义部分”作如下规定：

　　The words “includes” or “including” mean “includes without limitation” and “including without limitation” respectively.

　　在本合同中，“包括”指“包括但不限于”。

　　需要注意的是Include/comprise/consist of的区别。Include通常表示include without limitation 或者include but not limited to，即后面列举的事物尚未穷尽；但如果是comprise或consist of，则后面列举的事物视为已经穷尽。




　　三、制式长句



　　英文合同语言的一大特点就是句子冗长，结构复杂。试看下例：

　　If the bill of lading contains particulars concerning the general nature, leading marks, number of packages or pieces, weight or quantity of the goods which the carrier or other person issuing the bill of lading on his behalf knows or has reasonable grounds to suspect do not accurately represent the goods actually taken over or, where a shipped bill of lading issued, loaded, or if he had no reasonable means of checking such particulars, the carrier or such other person must insert in the bill of lading a reservation specifying these inaccuracies, grounds of suspicion of the absence of reasonable means of checking.

　　如果承运人或代其签发提单的其他人确知或者有合理的根据怀疑提单所载有关货物的品类、主要标志、包数或件数、重量或数量等项目没有准确地表示实际接管的货物,或在签发“已装船”提单的情况下,没有准确地表示实际装船的货物,或者他没有适当的方法来核对这些项目,则承运人或该类似承运人的其他人必须在提单上作出保留,说明不符之处,怀疑根据,或缺乏适当的核对方法。

　　尽管现在律师界都在提倡要尽量采用简单的句子草拟合同，但实际上长句还是俯首可拾。主要原因在于，短句相对于长句来说，逻辑性和连贯性较差。如果将某个条款分成几个很短的句子，等读者把这几个短句阅读完毕，其很可能已经忘记该条款重点要讲什么，思维会出现断层，不能一气呵成地将整个条款要表达的主要意思抓住。因此，律师往往对长句投以更多的目光，在正式的法律条款和合同文本中大量使用限定词,致使法律英语长句居多,短句少,引语少。

　　（一）英文合同长句的制式逻辑

　　英文合同的句子虽然很长，但这个句子内部通常蕴涵一个制式逻辑结构，如果掌握了它，解读英文合同长句就会相对容易很多。英文合同的长句皆按这个结构来草拟，即“例外、条件、权利义务”（exception, condition, right and obligation）。通常情况下，英文合同的每一条款只表述一个重要的权利或重要的义务，“权利义务”是整个句子的主干，而“条件”主要指主句部分“权利享有”或“义务承担”所应满足的条件，只有满足了这些条件，合同方才可享受合同约定的权利或承担合同约定的义务；而“例外”则是指即使满足了前面所述条件，合同方享受权利或承担义务还必须受到的限制。“例外”和“条件”通常以状语（从句）的方式出现，请看下面的例句：

　　例1
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 　Article 27 Unless otherwise expressly provided in this Part of the Convention, if any notice, request or other communication is given or made by a party in accordance with this Part and by means appropriate in the circumstances, a delay or error in the transmission of the communication or its failure to arrive does not deprive that party of the right to rely on the communication.

　　除非公约本部分另有明文规定，否则，如果当事人按照本部分的规定并根据情况以恰当的方式发出通知、要求或其他信息，则这种通信如在传递上发生耽搁或错误，或未能到达，并不使该当事方丧失依靠该项信息的权利。

　　在这里，“Unless otherwise expressly provided in this Part of the Convention”是“例外”，即除非公约本部分另有明文规定；而“if any notice, request or other communication is given or made by a party in accordance with this Part and by means appropriate in the circumstances”是“条件”，即(1)根据本部分规定，且(2)根据情况以恰当的方式发出；“a delay or error in the transmission of the communication or its failure to arrive does not deprive that party of the right to rely on the communication”是本句话的主干，即合同方的权利义务，表示这种通信如在传递上发生耽搁或错误，或未能到达，并不使该当事方丧失依靠该项信息的权利。合同方只有满足了这两个条件，才能享有该项权利。但即使满足了该项条件，如果公约有其他规定，则首先适用其他规定，本条不适用，即 “例外”。

　　但是，在很多时候，“例外”、“条件”和“权利义务”部分在整个句子中的位置会因各个律师的习惯不同或为了强调某个部分而存在较大的差异。比如：

　　例2


注释29



 
 　Article 39 (2) In any event, the buyer loses the right to rely on a lack of conformity of the goods if he does not give the seller notice thereof at the latest within a period of two years from the date on which the goods were actually handed over to the buyer, unless this time-limit is inconsistent with a contractual period of guarantee.

　　无论如何，如果买方在实际收到货物之日起两年内不将货物不符合合同情形通知卖方，他将丧失声称货物不符合合同的权利，但这一时限与合同规定的保证期限不符的除外。

　　本款结构采取了“权利义务”、“条件”和“例外”的结构，If引导的“条件”，unless引导的“例外”。该条款的“条件”部分显得比较复杂，因为在这个条件状语从句中又包含了一个定语从句：“on which the goods were actually handed over to the buyer”修饰限定“the date”。

　　另外，也并非每个条款都同时具备这三个要素，有的可能就只有单纯的权利或者单纯的义务。而有的则附加了“条件”，没有“例外”；还有的则只有“例外”，但没有“条件”。

　　例3


注释30



 
 　Unless otherwise stated in the Particular Conditions, monthly progress reports shall be prepared by the Contractor and submitted to the Engineer in six copies.

　　除非特殊条款中另有规定，承包商应编制月进度报告，并一式六份提交给工程师。

　　在该条款中，就只包含了“例外”和“义务”。承包商有两项义务：一是编制月进度报告；二是提交给工程师。但是，如果在特殊条款中有其他约定，则适用特殊条款，而不适用本条款，这就是“履行这两项义务”的“例外”。

　　例4


注释31



 
 　Article 32 (1) If the seller, in accordance with the contract or this Convention, hands the goods over to a carrier and if the goods are not clearly identified to the contract by markings on the goods, by shipping documents or otherwise, the seller must give the buyer notice of the consignment specifying the goods.

　　如果卖方按照合同或本公约的规定将货物交付给承运人，但没有在货物上加标记或以装运单据或其他方式清楚地注明该批货物就是该合同货物，则卖方必须向买方发出列明货物的发货通知。

　　本款只包含“条件”和“义务”。不过，本款比较特殊，其中包含两个条件：一是按照本合同或本公约交货；二是没有明示该批货物就是该合同货物。必须同时满足这两个条件，卖方才承担通知义务。

　　正是由于“例外”、“条件”和“权利义务”并非在每个条款中都出现，并且其在不同条款中的位置也并非一成不变，这无形中加大了读者识别它们的难度。但是，由于引导“例外”和“条件”的英文词汇比较固定，因此，读者还是可以比较迅速准确地识别出来。而“权利义务”就是句子的主干，通常没有连词连接的句子多半就是整个句子的主干句子。

　　总的来说，引导“例外”的英文词汇主要包括save (that), save as, except (that), except as, unless, subject to；而由if, in the event that, provided (that), suppose (that)引导“条件”。Where引导的句子不表示“条件”，但由于其在多数时候都表示“在……情况下”，有点类似于条件，为便于论述，本书权且将其作为引导“条件”的连词来看待。

　　例5　Save insofar as it is legally or physically impossible or creates a hazard to safety the Seller shall comply with and strictly adhere to the Buyer’s instructions and directions on all matters, whether mentioned in the Contract or not, concerning the Goods.

　　除非法律上或者实际上不可行或对安全造成危险，否则，不管该指令是否在合同中提及，卖方在所有事项上都必须遵守并严格按照买方的指令行事。

　　在上例中，“卖方在所有事项上都必须遵守并严格按照买方的指令行事”是句子的主干，阐明卖方按照买方指令行事的义务；但有三个由“as”引导的例外：一是如果遵照买方的指令行事违法；二是遵照买方指令行事在实际上不可能；三是遵照买方指令行事将会对安全产生危险。在这三种情况下，卖方不必遵守或者严格按照买方的指令行事。最后包括一个条件，即“whether mentioned in the Contract or not, concerning the Goods”，不管合同就该货物是否在合同中提及，皆不影响卖方按照买方的指令行事。

　　例6


注释32



 
 　Article 37 If the seller has delivered goods before the date for delivery, he may, up to that date, deliver any missing part or make up any deficiency in the quantity of the goods delivered, or deliver goods in replacement of any non-conforming goods delivered or remedy any lack of conformity in the goods delivered, provided that the exercise of this right does not cause the buyer unreasonable inconvenience or unreasonable expense.

　　第37条　如果卖方在交货日期前交付货物，他可以在那个日期到达前，交付任何缺漏部分或补足所交付货物的不足数量，或交付用以替换所交付不符合同规定的货物，或对所交付货物中任何不符合同规定的情形作出补救，但是，此一权利的行使不得使买方遭受不合理的不便或承担不合理的开支。

　　在本款中，卖方行使这些补救权利必须满足两个条件，分别由if和provided that引导，一是在交货日期前交货；二是该补救权利的行使不会使买方遭受不合理的不便或承担不合理的开支。只有真正满足这两个前提条件的情况下，卖方才可以行使这些补救权利。

　　前面所举的例子无一例外都是主句（“权利义务”部分）的主语、谓语和宾语（如有）结合比较紧密，读者很容易就把主句挑出来，剩下的就是“例外”分句和“条件”分句；再根据这些标志性的英文词汇，将 “例外”和“条件” 识别出来，并不是太困难。但如果“例外”和“条件”放在主句之中，隔断主句的主语和谓语，也可能隔断主句的谓语和宾语，或者“例外”和“条件”部分又含有几重定语从句，则很多的时候会给读者带来麻烦。试看下例：

　　例7　The Consultant confirms that, save as already disclosed in writing by the Consultant to ABB with specific reference to the Project, it is not advising any other party in relation to the Project and has no conflict of interest, and will not permit any conflict of interest to arise and /or continue in connection with the provision of the Services.

　　本例句中，主句的谓语confirm和宾语从句“it is not advising any other party in relation to the Project and has no conflict of interest, and will not permit any conflict of interest to arise and /or continue in connection with the provision of the Services”被“save as already disclosed in writing by the Consultant to ABB with specific reference to the Project”隔断开来。在这种情况下，最简单的方法就是将标志词所引导的“例外”或“条件”句子先摘出来，从而把主句明确出来，然后再分别将“例外”或“条件”句子还原回去。如上例，把“save as already disclosed in writing by the Consultant to ABB with specific reference to the Project”摘出来后，原句就剩下The Consultant confirms that, it is not advising any other party in relation to the Project and has no conflict of interest, and will not permit any conflict of interest to arise and /or continue in connection with the provision of the Services，主句一目了然，即“咨询公司在此确认，它没有就该项目向其他方提供咨询，没有利益冲突，而且也不允许任何与所提供的服务之间有利益冲突出现和/或继续”。然后，再把“save as already disclosed in writing by the Consultant to ABB with specific reference to the Project”（除了咨询公司已经就该项目书面披露给ABB公司的以外）还原到原句中去，这样，整个句子的意思便一目了然，即“咨询公司在此确认，除了咨询公司已经就该项目书面披露给ABB公司的以外，它没有就该项目向其他方提供咨询，没有利益冲突，而且也不允许任何与所提供的服务之间有利益冲突出现和/或继续”。

　　例8


注释33



 
 　Article 76 (1) If the contract is avoided and there is a current price for the goods, the party claiming damages may, if he has not made a purchase or resale under article 75, recover the difference between the price fixed by the contract and the current price at the time of avoidance as well as any further damages recoverable under article 74.

　　把由标志词“if”引导的两个“条件”从句“If the contract is avoided and there is a current price for the goods”和“if he has not made a purchase or resale under article 75”摘出来，主句就是“the party claiming damages may recover the difference between the price fixed by the contract and the current price at the time of avoidance as well as any further damages recoverable under article 74”，即要求损害赔偿的一方，可以取得合同规定的价格和宣告合同无效时的时价之间的差额以及按照第74条规定可以取得的任何其他损害赔偿。然后，再把两个“条件”还原，一是如果合同被宣告无效；二是如果没有根据第75条规定进行购买或转卖，本句话的意思就非常清楚了。

　　例9


注释34



 
 　Article 85 If the buyer is in delay in taking delivery of the goods or, where payment of the price and delivery of the goods are to be made concurrently, if he fails to pay the price, and the seller is either in possession of the goods or otherwise able to control their disposition, the seller must take such steps as are reasonable in the circumstances to preserve them.

　　在本句中，由if和where分别引导从句，把这些带有标志词引导的从句摘除，则原句还剩下“and the seller is either in possession of the goods or otherwise able to control their disposition, the seller must take such steps as are reasonable in the circumstances to preserve them”。不过，这里“and the seller is either in possession of the goods or otherwise able to control their disposition”，究竟是和前面的“if he fails to pay the price”构成并列的“条件”从句，还是与“the seller must take such steps as are reasonable in the circumstances to preserve them”构成并列的主句，关键在于连词“and”。前后两个句子之间如果并列应该用连词“and”，因此，可以断定“and the seller is either in possession of the goods or otherwise able to control their disposition”不是主句的并列句，因为在它和主句之间没有连词“and”，则该句只能是前面“if he fails to pay the price”的并列句。本句的意思是：如果买方推迟收取货物，或在支付价款和交付货物应同时履行时，买方没有支付价款，而卖方仍拥有这些货物或仍能控制这些货物的处置权，卖方必须按情况采取合理措施，以保全货物。他有权保有这些货物，直至买方把他所付的合理费用偿还给他为止。

　　例10


注释35



 
 　Article 86 (2) If goods dispatched to the buyer have been placed at his disposal at their destination and he exercises the right to reject them, he must take possession of them on behalf of the seller, provided that this can be done without payment of the price and without unreasonable inconvenience or unreasonable expense.

　　本款有两个标志词，即if和provided that引导的“条件”。摘出这两部分后，就只剩下“and he exercises the right to reject them, he must take possession of them on behalf of the seller”。根据上面提及的“and”连接前后两个句子的解释，读者可以很轻易地得出“and he exercises the right to reject them”应是“If goods dispatched to the buyer have been placed at his disposal at their destination”的并列句，因此，主句就只有“he must take possession of them on behalf of the seller”（买方代表卖方收取货物）。If引导的句子表示“如果发运给买方的货物已经到达目的地交由买方处置，且买方行使拒绝接受货物的权利”，而provided that引导的句子表示“买方这样做无须支付价款且不会使自己遭受不合理的不便或承担不合理的费用”。必须满足这两个条件，买方才有代表卖方收取货物的义务。

　　有时候，如果除外条款、条件条款或者义务条款内容太多，太复杂，合同条款会采用列表的形式。这种列表方式，看似很长，但理解起来比较容易，因为整个句子逻辑清晰，层次分明，试看下例：

　　例11


注释36



 
 　Article 33 The seller must deliver the goods:

　　(a) if a date is fixed by or determinable from the contract, on that date;

　　(b) if a period of time is fixed by or determinable from the contract, at any time within that period unless circumstances indicate that the buyer is to choose a date; or

　　(c) in any other case, within a reasonable time after the conclusion of the contract.

　　卖方应按以下规定的日期交付货物：

　　(a)如果合同规定有交货日期，或从合同可以确定交货日期，应在该日期交货；

　　(b)如果合同规定一段时间交货，或从合同可以确定一段时间交货，应在该段时间内任何时候交货，但有情况表明应由买方选定一个日期的除外；或者

　　(c)在其他情况下，应在订立合同后一段合理时间内交货。

　　从这里可以看出，卖方交货日期分三种情况，即合同确定的(a)“时间点”、(b)“时间段”或(c)“其他情况”。“The seller must deliver the goods”是本条款的“义务”，而（a)、(b)、(c)则是“条件”。

　　例12


注释37



 
 　Article 19.7 Notwithstanding any other provision of this Clause, if any event or circumstance outside the control of the Parties (including, but not limited to, Force Majeure) arises which makes it impossible or unlawful for either or both Parties to fulfil its or their contractual obligations or which, under the law governing the Contract, entitles the Parties to be released from further performance of the Contract, then upon notice by either Party to the other Party of such event or circumstance:

　　(a) the Parties shall be discharged from further performance, without prejudice to the rights of either Party in respect of any previous breach of the Contract；and

　　(b) the sum payable by the Employer to the Contractor shall be the same as would have been payable under Sub-Clause 19.6［ Optional Termination, Payment and Release］ if the Contract had been terminated under Sub-Clause 19.6.

　　第19.7条　不管本条的其他规定如何，如果发生合同各方不能控制的任何事件或情况（包括但不限于不可抗力），使任一方或双方不可能或无法合法地完成他或他们的合同义务，或根据本合同所适用的法律，各方有权免除继续履行合同的义务，则一旦合同任一方向对方就此事件或情况发出通知：

　　（a）双方应解除进一步履约的义务，且不影响任一方对过去任何违反合同事项的权利；并且

　　（b）雇主应支付给承包商的款额，应与根据第19.6款［自主选择终止、支付和解除］的规定终止合同所支付的款额相同。

　　本条款中，有两个“条件”：一是发生合同方不可控制的事件或情况；二是合同一方向对方就相关事件或情况发出通知，但“条件”中又有限制，即对这些事件或情况的严重程度的最低限制——导致继续履约已经不可能或者非法，或满足免予继续履行合同义务的法律要求。在满足上述“条件”后，双方的权利义务，即(a)和(b)就甚为清晰了。

　　有时，这种列举太长，合同通常会采用附件形式或者交叉条款（cross reference）形式，具体详见相关部分内容。

　　（二）英文合同长句的具体分析

　　前面介绍了阅读英文合同长句需要掌握的词汇以及逻辑结构，下面试举几例，对长句进行分析练习：

　　例1　The Seller shall keep the Buyer informed of the progress of the Work, and shall, subject to any other relevant requirement of the Contract, submit to the Buyer for review and comment all relevant documents including but not limited to calculations, drawings, reports and recommendations.

　　本句整个句子不长，但结构复杂，试通过前面分析的方法对此予以分析。本句话没有任何很明显的连词引导的从句，但有“subject to”和“including but not limited to”两个限定短语，因此，可把“subject to any other relevant requirement of the Contract”和“including but not limited to calculations, drawings, reports and recommendations”摘除，则主干句子就剩下“The Seller shall keep the Buyer informed of the progress of the Work, and shall submit to the Buyer for review and comment all relevant documents”，即让买方知晓工作进程(keep the Buyer informed of the progress of the Work)和向买方提交所有相关文件以供审评(submit to the Buyer for review and comment all relevant documents)，由第一行中的“and”把这两个义务并列起来。在第二个义务中，有一个“例外”，即“subject to any other relevant requirement of the Contract”（除非合同有其他相关规定）。而整个“all relevant documents including but not limited to calculations, drawings, reports and recommendations”都做“submit”的宾语部分，只是由于这个宾语太长，因此把它挪到整个句子的结尾，以避免句子显得头重脚轻。在宾语部分，“including but not limited to calculations, drawings, reports and recommendations”又是对“all relevant documents”进行限定。这样理解下来，整个句子的意思就大致清楚了：卖方应时刻让买方知晓工作进程，而且，除非合同有其他相关规定，卖方应向买方提交所有相关文件，包括但不限于，计算结果、图纸、报告和建议，供买方审核评价。

　　在这里，注意“subject to any other relevant requirement of the Contract”只是第二个义务的例外，第一个义务是没有任何例外的。故在翻译或者理解的时候，不要理解为是两个义务的例外。

　　例2　Subject always to the provisions of Article 16 (FORCE MAJEURE) and/ or Article 14(d) (FRUSTRATION), and subject to the CONTRACTOR giving adequate notice to the ENGINEER of his intention to exercise his rights pursuant to this sub-clause, the CONTRACTOR may, unless otherwise specified in the CONTRACT or unless otherwise directed in writing by the ENGINEER, in the event a delay occurs before PROVISONAL COMPLETION which impacts on the progress of the works, modify the project programme so as to take into consideration the delays caused.

　　其实，本句话的主干部分很短，就是The CONTRACTOR may modify the project programme（承包商可以修改工程计划），目的是take into consideration any delays caused（以便将已经延迟的情况考虑在内）。但CONTRACTOR可以这样做的前提条件（qualification)有五个，分别由 “subject to”, “unless”, “in the event”引导，即“不可抗力条款和情势变更条款的情况例外”、“承包商根据本款已经给工程师足够的通知，说要根据本条款行使自己的权利”、“合同中没有相反的规定”、“工程师没有相反的书面指示”和“如果在临时完工之前发生对工作进度造成影响的迟延”。整个条款理解起来就是：如果在临时完工之前发生对工作进度造成影响的迟延，而合同中没有相反的规定且工程师没有相反的书面指示，承包商可以在提前给工程师通知其准备按照本条款行使其权利的情况下，修改工程计划以便将已经延迟的情况考虑进来，但不可抗力条款和情势变更条款另有规定的除外。

　　例3　Subject to any provision to the contrary as contained in the Contract none of the Works shall, save as hereinafter provided, be carried on during the night or on locally recognized days of rest without the consent of the Engineer, except when work is absolutely necessary for the saving of life or property or for the safety of the Works, in which case the Contractor shall immediately advise the Engineer, provided that the provisions of this Clause shall not be applicable in the case of any work which it is customary to carry out by multiple shifts.

　　首先，将含有连词、关系代词以及其他常用限定词（subject to、save as、except、which、provided that）的部分去掉，则原句话只剩下“none of the Works shall be carried on during the night or on locally recognized days of rest without the consent of the Engineer”（未经工程师同意，不得在夜间或在当地公认的休息日开展任何工作）。所有这些构成四个例外，即“Subject to any provision to the contrary as contained in the Contract”（除非本合同有其他相反规定）；“save as hereinafter provided”（除了本款之后规定以外）；“except when work is absolutely necessary for the saving of life or property or for the safety of the Works”（除了为挽救生命或财产或为了工程的安全绝对必要的除外）；和一个条件，即 “provided that the provisions of this Clause shall not be applicable in the case of any work”（如果本款规定对……工作并不适用）；还有两个定语从句，即“in which case the Contractor shall immediately advise the Engineer”（在这种情况下，承包商应立即通知工程师）和“which it is customary to carry out by multiple shifts”（习惯实行多班倒）。这样，整句话就表示：除非本合同有其他相反规定，否则，未经工程师同意，不得在夜间或在当地公认的休息日开展本款之后规定以外的任何工作，但为挽救生命或财产或为了工程的安全绝对必要的除外，在这种情况下，承包商应立即通知工程师，但本款规定对习惯实行多班倒的工作并不适用。

　　例4　The Parties each undertake to keep confidential and not to disclose to any third party, or to use themselves other than for the purposes of the Projects or as permitted under or in accordance with this Agreement (including for the purpose of enjoying the benefit of the rights and licences granted under Clause 5), any confidential or secret information in any form directly or indirectly belonging or relating to the other, its Affiliates, its or their business or affairs, disclosed by the one and received by the other pursuant to or in the course of this Agreement, including without limitation any Technology, Background Intellectual Property or Foreground Intellectual Property of the other or any jointly-owned Foreground Intellectual Property, and the existence and terms of this Agreement (Confidential Information).

　　针对本句，首先应将句子进行简化，将括号部分去掉，因为括号内容去掉后简化了句子但并不影响整个句子的意思；其次应将“other than”词组引导的部分去掉；最后将“including without limitation...(Confidential Information)”部分去掉，整个句子剩下“The Parties each undertake to keep confidential and not to disclose to any third party, or to use themselves, any confidential or secret information in any form directly or indirectly belonging or relating to the other, its Affiliates, its or their business or affairs, disclosed by the one and received by the other pursuant to or in the course of this Agreement”，找到句子的主语，即“The Parties”。由于undertake是一个实义动词，该动词没有任何限制（比如前面有不定式使其丧失做谓语的功能），因此应该是整句话的谓语；而undertake后面全部是承诺的内容，做undertake的宾语，分别由and和or引导的并列不定式做宾语，即“to keep”、“to disclose”和“to use”；而在宾语部分，“keep”、“disclose”和“use”都是及物动词，后面应该接名词或代词等可以做宾语的词，即“keeps sth confidential”、“dislose sth to any third party”或“use sth themselves”；后面一长串的名词短语“any confidential or secret information in any form directly or indirectly belonging or relating to the other, its Affiliates, its or their business or affairs, disclosed by the one and received by the other pursuant to or in the course of this Agreement”就是这三个词的宾语部分。在宾语部分中，把介词短语和分词结构去掉，即去掉“in any form”、“belonging or relating to...”和“disclosed by ...this Agreement”部分，就只剩下中心词“any confidential or secret information”做并列宾语。而“in any form directly or indirectly belonging or relating to the other, its Affiliates, its or their business or affairs, disclosed by the one and received by the other pursuant to or in the course of this Agreement”部分做定语成分，用于修饰限制“any confidential or secret information”。这样，整句话就应该理解为：合同各方皆承诺，对于根据本协议或在本协议执行过程中一方披露、另一方接收的以各种形式直接或间接属于或关系到对方、对方的关联公司、对方或关联公司的业务或事务的各种机密信息或秘密信息，包括但不限于对方的任何技术、Background Intellectual Property 或Foreground Intellectual Property或任何双方共有的Foreground Intellectual Property以及本协议的存在及其条件（保密信息）予以保密，并不会将该保密信息向任何第三方进行披露或用于除项目目的或本协议允许的目的（包括为了享有根据第5条授予的权利和许可的目的）以外的任何目的。

　　例5　The board may, before recommending any dividend, set aside out of the profits of the Company such sums as it thinks proper as a reserve or reserves which shall, at the discretion of the Board, be applicable for any purpose to which the profits of the Company may be properly applied, and pending such application may, at the like discretion, either be employed in the business of the Company or be invested in such investments (other than shares of the Company) as the Board may from time to time think fit.

　　本句话结构相当复杂。在阅读过程中，应首先找主句，把带有连词或关系代词（before、as和which）的部分拿掉，原句就剩下“The board may, set aside out of the profits of the Company such sums, and pending such application may, at the like discretion, either be employed in the business of the Company or be invested in such investments (other than shares of the Company)”部分。但该句话是否就是全句话的主干成分还需进一步的推敲，因为句子中间有一个“and”和一个“or”表示并列，而“and”和“or”后面没有做主语的名词，则“and”和“or”的主语是“the board”还是前面的关系代词“which”，换句话说，“and”和“or”后面的“be employed”和“be invested”究竟是与主句的谓语动词“set aside”并列，还是与前面由“which”引导的定语从句中的谓语动词“be applicable”并列。如果与“set aside”并列，则“and”和“or”后面的谓语部分属于主句的谓语部分，但“be employed”和“be invested”若与“be applicable”并列，则属于定语从句的谓语部分。因为“be employed”和“be invested”的主语不可能是“the board”，“the board”不可能“be invested”。因此，可以断定，该句主句只有“The board may, set aside out of the profits of the Company such sums”（董事会可以从公司利润中留存部分金额），其余“...before recommending any dividend...as it thinks proper as a reserve or reserves which shall, at the discretion of the Board, be applicable for any purpose to which the profits of the Company may be properly applied, and pending such application may, at the like discretion, either be employed in the business of the Company or be invested in such investments (other than shares of the Company) as the Board may from time to time think fit”都是修饰限定语。但在修饰限定语中，除了“before recommending any dividend”（在建议分红之前），结构也不简单。“as it thinks proper as a reserve or reserves”（董事会认为恰当的数额作为储备金）作前面“such sums”的定语；由“which”引导的“which shall, at the discretion of the Board, be applicable for any purpose to which the profits of the Company may be properly applied, and pending such application may, at the like discretion, either be employed in the business of the Company or be invested in such investments (other than shares of the Company) as the Board may from time to time think fit”做“reserve or reserves”的定语，而这个定语从句的主干成分为“which shall..., be applicable for any purpose..., and either be employed in the business of the Company or be invested in such investments(other than shares of the Company，”部分；“to which the profits of the Company may be properly applied”用来限定“any purpose”（目的），表示“用于公司利润可以正当使用的任何目的”，而“as the Board may from time to time think fit”则限定“such investments”，表示“董事会任何时候认为合适的这类投资”。这样，整句话意思为：在建议分红之前，董事会可以从公司的利润中留存部分其认为合适的利润额作为储备金，这些储备金将由董事会决定用于公司利润可以正当使用的任何目的，而且，这些储备金在使用之前（闲置时），董事会可以决定将其用于公司业务中或投资于董事会任何时候认为合适的这些投资业务（投资公司股票除外）。

　　例6　Any general meeting declaring a dividend may direct payment of such dividend wholly or partly by the distribution of specific assets and, in particular, of paid up shares, debentures stock of any other company, or in any one or more such ways, and the Board shall give effect to such resolution and where any difficulty arises in regard to such distribution the Board may settle the same as it thinks expedient, and in particular, may issue fractional certificates and fix the value for distribution of such specific assets or any part thereof and may determine that cash payments shall be made to any Members upon the footing of the value so fixed in order to adjust the rights of all parties and may vest any such specific assets in trustees as may seem expedient to the Board.

　　这句话用了6个“and”和4个“or”表示并列，这些并列究竟是与主句部分并列还是与从句或其他限定语部分并列，需要加以识别。这句话的从句很少，除了由“where”引导的“where any difficulty arises in regard to such distribution”和“as”引导的“as it thinks expedient”、“as may seem expedient to the Board”以及一个宾语从句“that cash payments shall be made to any Members upon the footing of the value so fixed in order to adjust the rights of all parties”外，其余都是主句。全句话可以解释为：凡宣布股息分配的股东大会都可作出决议，全部或部分用特定的资产和具体用缴足股本的股票、任何其他公司的债券或债券股或其他任何一种或多种方式进行股息的分配，董事会应实施此种决议，一旦分配遇到困难，董事会可用其认为恰当的方式予以解决，尤其是发行零星股权证，并确认用于分配的全部特定资产或其任何部分的价值，且可按所确认的价值确定分配给股东的现金，由此调整所有当事各方的权利，董事会还可将此种特定资产委托给其认为恰当的人托管。

　　有的英文合同条款看似很长，但结构非常简单，如下例：Taxation shall comprise all forms of taxes, including without limitation income tax, capital gains tax, stamp duty, tariffs, customs duties, import and export duties, impositions, duties and levies, and all fines, penalties, charges, fees, costs and rates imposed, levied and collected by the taxation authority and other competent authorities。税收包括各种形式的税项，包括但不限于税务局和其他主管部门征收的所得税、资本利得税、印花税、关税、进出口税、各种征税以及一切罚金。这就是一个简单句，之所以会有这么多意思相近甚或雷同的词放在一起，这与英国实行合同高度意思自治和判例法分不开。一旦高度自治，人们用词一定不可能全部一样，判决结果也会出现差异，在形成判例后，后来的律师为了避免存在任何的疏漏，总是想尽办法求全责备，面面俱到。下面这个例子也一样：The Parties agree that this Agreement may be pleaded in any court of competent jurisdiction as a bar to any action, suit, claim, cause of action or proceeding commenced by Party B against Party A or Party C for or in respect of or in any way connected with or arising out of the claim。各方同意，本协议可在有管辖权的任何法庭上用于答辩，以阻止乙方为索赔、就索赔、与索赔有关或因索赔而向甲方或丙方提起诉讼、索赔、诉讼事由或诉讼程序。对于这样的长句，理解起来比较容易，在此不作详细分析。

　　当然，读者在阅读英文合同过程中，还应该加强普通英文基础知识的把握，比如，一些最基本的从句结构和固定短语，否则在理解合同的时候也可能出错，试看下例：

　　Licensor hereby grants to Licensee a nonexclusive, nontransferable license, without right to sublicense, under the License Agreement, to develop, have developed for Licensee, make, have made for Licensee by a third party, use, import and sell Licensee Products.

　　这个句子共38个词，整句话除了倒数第4个词“and”外没有一个很明显的连接词，但很多读者在阅读时都把它理解错了，原因就在于没有掌握好一些固定的结构。在本句话中，必须掌握“have sth done”结构方可正确理解原文。整句话的意思是：授权方在此授权许可被授权方非排他的、不可转让的权利，但被授权方根据本许可协议对许可产品的转授许可权，不得开发或让第三方为其开发许可产品，也不得制造或让第三方为其制造许可产品，并不得使用、进口和出售许可产品。整句话中，动词或动词词组“sublicense”、“develop”、“have developed”、“make”、“have made”、“use”、“import”、“sell”所接的宾语都是“Licensee Products”。其中“have developed”和“have made”都不是不定式的完成时态，而是一般时态，“developed”和“made”都是过去分词，还原句子结构应该是“have Licensee Products developed”和“have Licensee Products made”，即“have sth done”结构，表示“让别人做某事”。但很多读者在阅读这里的时候，容易把它理解为“have made Licensee Products”，表示“已经制造了许可产品”，这就误解了原文的真正含义。



　　第三节　英文合同的制式结构


　　一份完整的英文合同通常由四部分构成，即标题（Title）、序言（Recitals）、主文条款（Terms and Conditions）和结尾。多数合同还会有一个封页，上面记载合同名称，签约双方，签约日期和签约地点。如果合同很长，条款很多，则最好紧跟封页之后做一个目录，以便查询和阅读。但封页和目录都不是必需的，笔者就此略过，读者可稍作参阅本书最后的合同范本即可。

　　下表是一个比较完善的合同结构：










　　当然，并非每个合同都具备上述全部条款，很多简单的合同可能只需要其中几个条款即可，但笔者的目的在于让读者对合同通常可能涉及的条款有一个总体的了解，从而在每个具体的合同中能够举重若轻，举一反三，保留满足自己合同要求的条款，而删除那些对本合同不适用的条款。

　　上述这种合同格式是日常生活中常见的一种，下面这种合同形式更为复杂，是基于上述格式的一种变体，在大项目中尤为常用，特别是在有一般条件和条款（General Terms and Conditions）的合同中最为常用。这种合同分为几个部分，主要包括：

　　* 形式合同（Form of Agreement）

　　* 一般条件和条款（General Terms and Conditions）

　　* 特殊条件和条款（Special Terms and Conditions）

　　* 附录和附件 （Appendices and Annexes）

　　“形式合同”主要涉及签约各方、签约背景、签约语言、签约时间、签约地点等，即主要是上表中第1、第2和第4部分。而“标准条款”主要是上表中第3部分，因为上表中第3部分很多都是标准条款，各方在实践中对这些标准条款都予以高度认可，为了节约时间，各方一般都不会花时间在这些标准条款上。很多大公司，为了避免每个合同都得就每个条款进行谈判，往往拟定自己的标准合同版本。所谓“标准”，无非就是对第3部分的某些可以进行标准化的条款放在一起，如不可抗力条款、争议解决条款、保密条款、禁止招揽对方雇员条款、可分割性条款、全部协议条款等，几乎上表中第3部分的条款80%~90%的内容都可以标准化。这些标准化的内容就放在“标准条款”部分，该“标准条款”部分可以在绝大部分合同中重复使用，大大提高了合同审核的效率。如果一方希望对“标准条款”部分中的某个规定进行修改，则可以在“特殊条款”部分予以说明，而不必删除“标准条款”部分中的内容，只需就该内容在“特殊条款”部分进行重新约定就可以了，因为通常会在“形式合同”中约定“特殊条款”部分的效力高于“标准条款”部分。而把附录和附件单独拿出来，实际上是因为附录和附件通常是合同工作的范围、支付条件条款等。由于不同合同，工作范围和合同价款都存在差别，再加上支付条件也因合同标的额大小、币种和复杂的支付程序的不同而存在很大差异，对于这种事实性的或程序性的内容一般就放在附件中处理。




	
注释1：摘自《联合国国际货物销售合同公约》第65条第（2）款。








	
注释2：摘自FIDIC银皮书第1.7条［Assignment］和第1.9条［Confidentiality］。








	
注释3：摘自FIDIC红皮书。








	
注释4：摘自《联合国国际货物销售合同公约》第76条第1款。








	
注释5：《联合国国际货物销售合同公约》第30条。








	
注释6：《联合国国际货物销售合同公约》第32条。








	
注释7：FIDIC银皮书第20.5条。








	
注释8：CISG第35条第（2）款（d）项和第55条。








	
注释9：以下摘自《中华人民共和国政府和美利坚合众国政府关于海关互助的协定》（Agreement between the Government of the People’s Republic of China and the Government of the United States of America regarding Mutual Assistance in Customs Matters）。








	
注释10：FIDIC银皮书第6.5条。








	
注释11：《联合国国际货物销售合同公约》第42条（1）、第45条(1)和第48条（4）。








	
注释12：FIDIC 红皮书 1.10。








	
注释13：FIDIC银皮书5.5。








	
注释14：摘自《联合国国际货物销售合同公约》第45条（１）。








	
注释15：以下摘自《联合国国际货物销售合同公约》第37条、第73条（2）和第87条。








	
注释16：下面几个例子摘自《联合国国际货物销售合同公约》第11条、第16条、第23条、第55条和第100条。








	
注释17：摘自FIDIC红皮书。








	
注释18：摘自《联合国国际货物销售合同公约》。








	
注释19：FIDIC银皮书69.4。








	
注释20：摘自《联合国国际货物销售合同公约》。








	
注释21：摘自《联合国国际货物销售合同公约》。








	
注释22：摘自《国际商事规则》。








	
注释23：摘自《联合国海上货物运输公约》（汉堡规则）。








	
注释24：摘自《联合国海上货物运输公约》（汉堡规则）。








	
注释25：摘自《联合国国际货物销售合同公约》。








	
注释26：摘自《联合国海上货物运输公约》（汉堡规则）。








	
注释27：摘自《联合国海上货物运输公约》（汉堡规则）。








	
注释28：摘自《联合国国际货物销售合同公约》。








	
注释29：摘自《联合国国际货物销售合同公约》。








	
注释30：摘自FIDIC合同条款。








	
注释31：摘自《联合国国际货物销售合同公约》。








	
注释32：摘自《联合国国际货物销售合同公约》。








	
注释33：摘自《联合国国际货物销售合同公约》。








	
注释34：摘自《联合国国际货物销售合同公约》。








	
注释35：摘自《联合国国际货物销售合同公约》。








	
注释36：摘自《联合国国际货物销售合同公约》。








	
注释37：摘自FIDIC 标准合同条款。








　　第二章　英文合同风险分析技巧



　　阅读英文合同的目的是为了分析合同中存在的风险，以便规避这些风险或者利用这些风险为其所用。阅读的过程就是一个风险分析的过程，二者密不可分，本书只是为了便于讲解，人为地将其分成两个部分。

　　在第一章，笔者主要集中在英文合同中的制式词汇、制式短语、制式长句和合同的制式结构方面，目的是为了排除读者在对英文合同阅读时可能遇到的障碍。由于英文合同的结构比较固定，因此，其风险所在位置也比较固定，这就为本书分析合同风险提供了可能。

　　风险分析部分主要分成四个小节。第一节简单介绍英文合同解释原则、方法和侧重点。只有理解了英文合同的解释方法，才能有的放矢地阅读，并真正掌握合同中存在的风险；第二主要介绍整体地阅读分析合同的方法，包括如何阅读主合同和附件，一般条件和条款、特殊条件和条款，母合同和子合同，分包合同等；第三节主要介绍构成合同的各个部分的条款可能会存在什么样的风险，包括某些特殊合同中可能包含的某些特殊条款。这部分将对制式结构中提到的内容作详细分析，以便读者比较全面地掌握和了解多数合同中各个条款部分的风险，对于小的合同达到举重若轻，触类旁通的效果；第四节介绍一些与合同主体息息相关的某些特殊文件，比如授权书、谅解备忘录或保函等可能存在的风险。

　　合同条款存在的风险是一把“双刃剑”，对自己的客户来说是风险，对合同对方来说可能就是机会。因此，在阅读、分析过程中，一定要时刻牢记客户的要求和利益之所在，精确掌握合同条款对双方有哪些利弊，牢记自己客户所需，这样才能有效地把握合同风险并占据主动。阅读时候要带着批判的眼光去读，把自己放在合同另一方的位置，根据客户所处的地位和需要进行风险分析，从而帮助客户实现最大利益。



　　第一节　英文合同解释原则


　　合同是签约双方的一种意思表示，合同条款反映了合同当事人的签约意图。但有时候，合同双方会对合同中的某些条款产生争议，这时候就需要对合同条款进行解释。各个国家对合同解释都有自己的一套方法或制度，有些国家还制定了专门的合同解释法。中国与各个大陆法系国家在对合同解释方面的态度比较一致，大多数中国人对此比较熟悉，在此不作详细论述。但是，对于英美法系在合同解释方面所持的态度，大多数中国人则比较陌生，因此本书将重点予以阐述。

　　简单说来，英美法系的法官在解释合同的时候一般都遵循几大原则：




　　一、按照通常语义对合同文字进行解释



　　合同是合同方的意思表示，合同中的条款反映了合同方的订约意图。合同各方有权按照自己的想法和意愿使用自己认为可以表达自己意愿的词，只要表述清楚明确，甚至可以改变法律（强行法除外）和惯例。法官必须根据合同方的措辞探究合同各方的真实意图，不得对协议进行增加或删减。可以说，这个原则是对英美法系国家主张的“订约自由”最好的注脚。但是，在解释合同的时候，也有一定的标准，即要按照合同通常的意义去解释合同。如果每个合同方都随意使用自己认可的意思，则法官根本无从确认合同方的真实意图，即便能够确认，司法成本也太高。其实，实践中如果合同方使用的语言越接近法律或先例使用的语言，合同越容易解释，也越容易得到执行。反之，如果合同语言越偏离法律，和先例分歧越大，双方的意图越不容易确定，除非合同方在合同中有非常明确的约定。

　　这个原则在1982年贵族法院采取的“natural and ordinary meaning”规则中得到了很好的阐述，后来Denning勋爵对此规则进一步确认，即——The rule that “words should be given their ‘natural and ordinary meaning’” reflects the “common sense” proposition that we do not except easily that people have made linguistic mistakes in formal documents。




　　二、依据合同本身进行解释（Parol Evidence Rule）



　　即合同的解释只能基于合同本身（within the four corners of the Paper），任何在合同签署前的谈判期间所形成的有关文件和合同草案或口头协议在解释合同条款的意思时不予采信。这一做法的原因在于，在英美法系国家，一个有效的合同不仅可以采取书面形式，也可以采取口头形式，还可以采取默示方式。每个人都根据自己的利益需要提供谈判期间形成的各种各样的部分文件或口头承诺，不仅采信困难，而且往往一个大的合同在签署前的文件浩如烟海，法官根本没有办法在一大堆文件中找寻合同双方的真实意图，而且这样做也将大大地增加司法成本。另外，谈判期间合同各方完全可以就自己先前的承诺作出修改，只要没有签订最后的合同，合同方都有权反悔。有时合同方为了最后能够签署合同往往在签署前最后一刻作出重大让步或妥协，这就使得合同签署前的文件效力存在很大的不确定性。只有已经签订的合同，其条款才是终局的，才对合同方有确定的约束力。有时合同方为了明确双方的真实意图已经全部反映在其签订的合同中，还会在协议中明确加上一条全部协议条款“entire agreement”（具体见本节第二部分中对“entire agreement”条款的分析）。




　　三、整体地解释合同



　　协议方签署协议明确其签约意图并不是通过协议某个条款来实现的。一个几百页的合同，可能涉及双方权利义务的条款上千条。每个条款之间都是互相联系的，只有综合考量才能最终确定协议方的签约意图。如果独立地看每个条款，也许它们之间还存在矛盾或者超越。比如，在一个买卖合同中，第21条作出“卖方不负责在货物运输途中对买方财产造成的损害”的规定，但合同第25条又规定“卖方应负责运输期间由于卖方雇员过失对买方财产造成的损害”。这两个看似矛盾的条款，实际不矛盾，因为第25条又专门就卖方在运输途中由于其雇员过失造成的买方财产的损失进行了约定。按照“特殊超越一般” 规则，应优先适用第25条。除此之外，由于合同方签署的合同通常包括很多文件，比如形式合同、特殊条件和条款、一般条件和条款、各种附件等。这些文件中如果条款之间出现冲突，一般都会采取“特殊条件和条款优于一般条件和条款”、“主合同条款优于附件条款”等解释规则。合同方也可在合同中直接规定这些文件在效力上的优先顺序，比如：

　　The documents forming the Contract are to be taken as mutually explanatory of one another. For the purposes of interpretation, the priority of the documents shall be in accordance with the following sequence:

　　(a)the Contract Agreement;

　　(b)the Particular Conditions;

　　(c)the General Conditions;

　　(d)the Specifications of the Goods;

　　(e)the Formality of the Marking and Shipping;

　　(f)the Formality of the Invoice.

　　即各个文件的优先顺序按照a)形式合同、b)特殊条款、c)一般条款、d)货物的规格、e)唛头和运输的格式和f)发票格式的排列顺序予以确定。

　　这样，法官在对这些文件中的条款进行解释时就得按照双方约定的上述排序确定各文件所包含的条款之间的效力高低。




　　四、其他解释原则



　　除上述主要解释原则外，还有一些原则也经常适用，比如前面已经提到的“特殊优于一般”、“手写或打印条款优于印就条款”、“明示条款优于默示条款”（Express provisions to the contrary will obviously negate any implied terms）等。由于这些条款读者也比较熟悉，在此不作赘述。



　　第二节　英文合同整体阅读分析方法


　　面对动辄洋洋洒洒几百页的英文合同，读者即便掌握了前面这些制式词汇、制式短语、制式逻辑和制式结构，阅读英文合同仍然存在很大的障碍。面对这样一份英文合同，如果从第一个词读到最后一个词，至少得花上一两天时间，但很多时候，律师可能只有半天的时间来考虑。如何在最短时间内将纷繁冗长的英文合同所存在的主要风险识别出来，需要对英文合同有一个整体的阅读、分析方法。




　　一、单一合同整体阅读方法



　　（一）先读主要条款，后读合同定义部分和附件部分

　　合同定义部分和附件部分通常占据合同很大篇幅，而定义和附件对合同方权利义务的影响相对来说更小，尤其是附件，其中大部分是程序性的规定（个别特殊合同例外），这样就大大缩小了阅读量。

　　（二）在主要条款中首先阅读适用法律（Applicable Law/Governing Law)

　　适用法律不同，将对合同方的权利义务产生截然不同的影响。比如，适用英国法可能就构成一方的义务，但适用中国法则不一定（详见第三节适用法律部分内容）。总之，读者应首先阅读该条款，并且在其阅读其他条款的时候，头脑里一定时刻牢记其阅读的合同所适用的法律，方能把各个条款中隐藏的风险找出来。而且，如果适用外国法，则最好请精通该国法律的律师审阅。作为律师，执业范围仅限于自己受过训练并持有资格的领域，贸然涉足自己不了解的司法领域，这对自己、对客户都有害无益，而且也有违职业道德。在对合同进一步的阅读过程中，应反过来确认适用该法律是否合适，如原合同规定适用英国法，读者在阅读过程中发现合同主体就是两个中国公司（或者即使是中外两个公司，但属于中外合资合同、中外合作合同），则应适用中国法。

　　另外，在阅读分析英文合同时，应掌握一个原则，即具体的或特殊的条件和条款(specific article)优于一般条件和条款(general article)。如果不了解二者之间的差异，就不会明白合同方的权利义务。比如，在一份租约中，在一般条件和条款部分第10条规定，船东对任何货损、货差皆不负责，但在特殊条件和条款部分又规定（第13条），船长在船舶航行中要负责货物的通风，结果航次中因为没有适当通风引起了货损。于是双方产生争议。船东认为，根据第11条自己不需要负责任何货损，而租家却认为，根据第13条，船东要负责货物的通风。如果我们根据上述准则去解释，答案就会是： 租约中的两条条款应放在一起考虑，由于针对通风的条款是相对局部和具体的，需要给它本身特定的意思，也不能去否定它。因此正确的解释应该是：船东不需要负责任何货损、货差，除了通风方面引起的。这样一来，两条条文其实都有了意义和定位，毕竟专门有1个条款讲明了船长在海上要负责通风。总的来说，合同已经约定了这样的条款，就不能不给它含义。有很多合同，直接将整个合同的主要条款分为两个部分，一个是通用条款，一个是特殊条款，其实就和前面讲的特殊条件和条款与一般条件和条款的性质一样。通常合同方会在合同中直接约定特殊条款和通用条款之间的效力高低。如果没有约定，即可认定特殊条款优于通用条款。如果有约定，按照约定进行。

　　（三）将交叉条款（Cross Reference）所指向的条款放归原位进行阅读

　　有时，合同方需要就某个条款的某个特殊方面作详细的约定，比如，对履约时间的安排、对分期支付的安排、对工作范围的约定、对保险的约定等。不管对合同哪个方面进行详细规定，都会导致该条款过长，很容易破坏整个合同的逻辑连贯性，因此，常常需要把这种细节性的条款单列出来或者放到附件中，以交叉条款的方式使整个合同得以完整体现，试看下例：

　　Limitation of Seller’s Liability

　　The remedies of the Buyer set forth herein are exclusive, and the total liability of the Seller and the manufacturers of Goods with respect to the Purchase Order and the Goods and Work furnished hereunder, and in connection with the performance or breach thereof, and from the manufacture, sale, delivery, installation, repair, replacement or technical direction or services covered by or furnished under the Purchase Order, whether based on contract, warranty, tort, negligence, indemnity, strict liability or otherwise, shall not exceed the purchase price of the Goods or Work upon which such liability is based provided, however, that the limitation of liability set forth in this Section 46.1 shall not apply to demands, claims, and liabilities which are the subject matter of the indemnity provisions set forth in Article 25.

　　本段话句尾从句“provided, however, that the limitation of liability set forth in this Section 46.1 shall not apply to demands, claims, and liabilities which are the subject matter of the indemnity provisions set forth in Article 25”中的 “Article 25”就是本节所谈的交叉条款。“Article 25”主要谈的是卖方的责任，包括对其销售的货物承担的责任、销售的货物对买方的财产造成损害所承担的责任、销售的货物对卖方自己的财产造成损害所承担的责任、销售的货物对环境造成污染所承担的责任、对第三方的责任、对卖方自己工作人员造成损伤所承担的责任、对买方工作人员造成损伤所承担的责任等，共计7个段落，2万个左右英文单词，而第36条总共也才不足1千个英文单词。如果不采取这种交叉条款的形式，整个条款的重心就全在“卖方的责任”方面，而非“卖方责任的限制”了，本末倒置，逻辑非常混乱。

　　再比如，甲乙双方签订一个物业管理合同，由甲方向乙方提供物业管理服务。甲方的工作范围包括甚广，对公共区域的卫生管理、电气设备管理、下水道管理、垃圾清理、电梯管理维护、草坪的维护管理、治安安全管理等服务以及服务标准，共计三页纸。如果不采用交叉条款形式，则该条款和下一个条款之间至少隔了三页纸，等读者读到第2页的时候也许已经忘记本条款究竟在讲什么，该条款与下一个条款之间的逻辑联系也被割得七零八落。但是，如果采取交叉条款形式，只需将这些工作范围作为附件，然后在定义中作一个定义：“Work shall mean all the work to be carried out as specified in Appendix X.”然后在甲方的义务部分规定“Party A shall strictly perform the Work in appendix X”，整个合同的主体部分显得简洁明了，逻辑连贯。

　　由于交叉条款往往不是紧挨着上下两条，因此，在阅读过程中，读者似乎总在各个条款之间穿梭，很容易被搅糊涂。因此，阅读这类条款要非常小心。尽管合同草拟的时候为了逻辑连贯和合同的整体性需要把它们分开，但在阅读的时候一定要把它们放在一起来阅读，否则很容易忽略其中的陷阱。




　　二、综合合同整体阅读方法



　　上面主要提及单独的一个合同如何对其进行整体阅读。如果某个合同必须和其他合同结合起来读，读者还必须熟悉这些合同间的关系，并充分理解各合同间条款之间的效力高低。这些合同从纵向看主要包括总包合同和分包合同，从横向看主要包括母合同和子合同、标准条款和订单（Purchase Order）；还有一种合同，包括形式合同/一般条件和条款/特殊条件和条款/附件。下面就此简单举例说明：

　　（一）分包合同

　　在阅读审核分包合同之前，应首先审查合同的签约背景，即这个分包合同涉及的项目是否可以分包？总包商是否有权分包？在什么情况下可以分包？法律上有何限制？比如建筑主体工程分包可能就存在法律障碍。

　　在阅读审核分包合同时，分包商应对其进行独立阅读、分析，不要被总包合同迷惑。分包合同，尤其是工程分包，常将总包合同作为其附件之一，构成其不可分割的一部分。总包商在总包合同中的所有与该分包合同有关的义务和责任通过该分包合同转嫁给分包商，由分包商承担（见分包转让部分内容），即所谓的back to back。比如，中国船舶集团公司与委内瑞拉一家运输公司签订一份船舶建造合同（总包合同），随后，中国船舶集团公司将船舶设计分包给国内的一家设计公司，签订设计分包合同（分包合同）。分包合同规定，总包合同（商务条款除外）是该分包合同的一部分，分包合同中的分包商对分包合同中有关设计方面向总包商承担的义务和责任就如同总包合同中总包商对业主承担的义务和责任。但不管在分包合同中如何约定，分包合同仍然是一个可以自行独立存在的合同，包括每个合同所应具备的条款，如合同签署方、合同背景、违约及违约补救、责任限额、不可抗力、保密、适用法律、争议解决、合同终止等，因此按照通常的合同模式去阅读、分析即可。唯一的差别在于，分包商是否应当根据分包合同承担总包商在总包合同中向业主承担的与该设计有关的义务和责任。由于设计分包商仅负责设计，从总包商处获得的仅仅是设计分包的报酬，但却要承担总包商在总包合同中的所有与设计有关的义务和责任，这是很不公平的，因为总包商从发包方（业主）那里获得的有关设计方面的报酬要丰厚得多，理应承担更大的风险。但总包商抗辩说，总包商分包的目的是为了满足总包合同的要求，如果不要求分包商承担总包商的义务和责任，则即使分包商满足了分包合同的要求但没有达到总包合同的要求，总包商仍然没有实现其分包的目的，因此，必须要求分包商承担总包商在总包合同中的义务和责任。读者在阅读时必须牢记，分包合同是一个独立的合同，是否将总包合同全部还是相关部分纳入，完全是合同方谈判的结果。而且，即便纳入，也应仔细审核那些不适用于该分包合同的部分。分包合同的阅读、分析方法和下面的母合同/子合同以及标准条款/订单的阅读方法存在很大差别。

　　（二）母合同（Master Agreement）和子合同（Local Agreement）（伞形合同）

　　全球化的今天，跨国公司规模化程度越来越高，其子公司、孙公司可能成千上万，遍及全球各地。为让这些子公司的战略策略和商业原则与母公司的要求始终保持一致，而且也为了避免单个的子公司因势单力薄从而在谈判中处于弱势地位，母公司往往出面与世界其他跨国公司签订母合同，双方在势均力敌的基础上进行母合同谈判，签订的母合同对所有的子公司适用。一方的子公司需要和对方的子公司签订合同时，只需签订一个很简单的子合同，对母合同中不适用于当地法律的部分进行更改，而其他条款全部适用母合同条款。比如，壳牌皇家石油公司（总部）和毕马威会计师事务所（总部）签订一份审计服务合同——母合同，由毕马威向壳牌皇家石油公司提供审计服务，约定了服务标准和一些合同基本条款，如违约条款、争议解决条款、不可抗力条款、支付条款、保密条款、终止条款、适用法律条款等，见下例。当实际需要进行审计的某个壳牌公司，如壳牌中国有限公司需要审计服务时，就可以直接与毕马威中国签订一个子合同，约定母合同中哪些条款在中国法下不适用以及子合同中需要特别约定的项目，如具体的服务范围等。双方同时受该母合同和子合同约束，阅读、分析时应将母合同和子合同结合起来读，构成一份完整的合同，而不是如在阅读、分析分包合同中那样将分包合同独立开来进行阅读、分析。并且，在阅读、分析母合同/子合同中，更多的是对母合同进行阅读、分析，因为子合同中通常约定服务范围和一些根据当地法律（如中国法）不适用的那些条款，服务范围由客户去填写，按照实际需要填写即可，风险不大，但必须对母合同进行仔细阅读、分析才可以确定哪些条款根据当地法律不适用，从而在子合同中列明。当然，对母合同的阅读、分析和一般的合同没有太大区别，但在阅读母合同/子合同时，并不是先阅读适用法律部分，而是先必须通过子合同确定应该适用的法律，再根据该适用法律去阅读母合同中不适用的条款。由于国际跨国公司多在欧美，并且英国国家长期以来形成的法治印象，而该母合同需在世界范围内适用，因此，母合同常选用英（美）国法作为适用法律，如上述母合同适用的就是英国法，但子合同中壳牌中国石油公司（根据中国法律成立，属于中国公司）和毕马威中国（根据中国法律成立，属于中国公司）是两家中国公司，签订合同当然适用中国法。因此，根据中国法，母合同中第33条规定的“第三方权利条款”（英国法The Third Party Contractual Right Act）就不适用，而有些关于保险和税收方面的法律对壳牌中国有限公司也不适用，毕竟税法是国家性很强的法律，各国规定都不一样，如第8条，读者应在子合同中对其进行更改。

　　按照笔者多年的经验，对于这类母合同/子合同，一般付款条款（涉及支付币种是否合格，如中国境内不得以外币进行结算）、税务条款（有些税根据地方法不适用或地方法有些新的税）、保险条款和法律适用条款等尤其值得关注。

　　上述所举例子中已经把子合同的样本以附件7的形式出现在母合同中，有的母合同并没有规定子合同的形式（具体见《英文合同草拟技巧》），但阅读分析方法是一样的。

　　当然，如果没有约定，一般子合同效力高于母合同。

　　【例】审计服务母合同条款

　　1． Scope of Services服务范围

　　2． No agency 不构成代理关系

　　3． Core Team and Regional Hubs核心小组和区域性组织

　　4． Local Agreement 本地子合同

　　5． Term of Agreement协议期限

　　6． Professional Fees服务费用

　　7． Invoices/Billing发票/账单

　　8． Taxes税务

　　9． Intellectual Property知识产权

　　10． Duties on Third Party Contracts对第三方合同的义务

　　11． Confidential Information保密信息

　　12． Service Provider and Service Recipient Personnel服务提供商和服务接收方的人员

　　13． Records/Rights of Audit记录/审计权利

　　14． Insurance保险

　　15． Indemnification and Limitation of Liability免责赔偿和责任限额

　　16． Service Standards服务标准

　　17． Exclusivity排他性

　　18． Conflict of Interest and Business Ethics利益冲突和商业道德

　　19． Assignment and Sub-letting转让和分包

　　20． Performance义务的履行

　　21． Change of Control控制权变化

　　22． Health, Safety and Environment健康、安全和环境

　　23． Publicity公开宣传

　　24． Compliance with Laws and Regulations遵守法律和法规

　　25． Severability可分割性

　　26． Governing Law and Jurisdiction适用法律和管辖机构

　　27． Notices通知

　　28． Termination终止

　　29． Protection of Service Recipient’s Property服务接收方财产的保护

　　30． Entire Agreement完整协议

　　31． Waiver弃权

　　32． Force Majeure不可抗力

　　33． Third Party Rights第三方权利

　　34． Attorney’s Fees律师费

　　附件1：Scope of Services服务范围

　　附件2：Professional Fees服务费用

　　附件3：Service Recipient’s Affiliates服务接收方关联公司

　　附件4：Service Provider’s Affiliates服务提供方关联公司

　　附件5：Conflict Resolution Procedures冲突解决程序

　　附件6：Confidentiality Agreement保密协议

　　附件7：Local Agreement本地子合同

　　（三）标准条款/订单（Purchase Order）

　　日常商务中，有时需要多次采购同类或相似产品，为了避免每次采购需要重新招投标，重新谈判合同条款，也为了避免某一次因采购数量太少形不成谈判优势，服务或产品采购方往往会和供应方签订一个标准合同，约定在某一段时间内就某些种类产品或服务的采购进行一个总的约定，在真正需要采购某项产品或服务时，则可通过一纸订单这种简单方式就可以实现。通过这种方式，既可以实现规模采购，也可以节省大量的谈判时间，因此，颇受各采购方的青睐。典型的标准条款通常包括如下一些内容：

　　1.Definitions 定义

　　2.General Obligations 基本义务

　　3.Purchase Orders and Supply of Services/Products 订单及服务的提供/货物的供应

　　4.Product Quality/Warranty 产品质量/质量保证

　　5.Performance of Services/Delivery of Goods 服务的履行/货物的交付

　　6.Title, Risk ,Inspection and Acceptance 所有权，风险，检验和接受

　　7.Price and Price Reviews 价格和价格调整

　　8.Invoicing and Payment 发票和付款

　　9.Intellectual Property 知识产权

　　10.Confidential Information 保密信息

　　11.Assignment, Delegation and Subcontracting 转让，委托和分包

　　12.Liability and Indemnification, Insurance 责任，赔偿和保险

　　13.Termination of Purchase Contract 合同的终止

　　14.Governing Law and Dispute Resolution 适用法律和争议解决

　　15.Notices 通知

　　16.Records and Auditing 记录和审计

　　17.Taxes 税务

　　18.Force Majeure 不可抗力

　　19.Severability 可分割性

　　20.Entirety 完整合同

　　21.Captions not Controlling 小标题不具有约束力

　　订单中通常包括货品名/服务项目、交付时间、交付地点等需要每次确认的事项。这种标准条款/订单模式，其阅读、分析方法和一般的合同阅读、分析方法不存在任何差异，基本上把订单看做是标准条款合同的附件即可。但标准条款和订单的效力高低得视合同方的约定而定，读者应对此非常谨慎。而且，有时合同方可能在订单上进行标注，从而影响订单的效力，比如根据This Purchase Order shall not be subject to Article 4 Limitation of Liability of the Standard Terms and Conditions的规定，到时供货方能不能享受责任限制就存在很大的争议。一般来说，不宜通过订单去改变双方已经达成一致意见的标准条件，否则该标准条件就失去了存在的意义。除此之外，如果还没有制定出标准条件合同，则不要使用订单，订单太简单，双方很多责任义务都无法在其中予以规定。另外，订单和标准条款之间的效力高低通常按照签约方的约定而定。如果没有约定，通常订单中的约定会被优先认定。

　　（四）形式合同/一般条件和条款/特殊条件和条款/附件

　　这种合同分为几个部分，主要包括：

　　* 形式合同（Form of Agreement）

　　* 一般条件和条款（General Terms and Conditions）

　　* 特殊条件和条款（Special Terms and Conditions）

　　* 附录和附件 （Appendices and Annexes）

　　“形式合同”主要涉及签约各方、签约背景、签约语言、签约时间、签约地点、适用法律等。而“一般条件和条款”主要是一些通用条款，各方在实践中对这些条款都予以高度认可，如不可抗力条款、争议解决条款、保密条款、禁止招揽对方雇员条款、可分割性条款、全部协议条款等；而“特殊条件和条款”则是基于本合同的标的对某些特殊事项进行约定，比如工作范围、合同价款和支付条件等。如果合同中没有约定一般条件和条款与特殊条件和条款的效力高低，则特殊条件和条款优于一般条件和条款。阅读、分析这类合同，一是要看形式合同中的法律适用，二是按照特殊条件和条款与一般条件和条款进行阅读、分析，总体上与阅读、分析一般的合同不存在实质差别。



　　第三节　英文合同各部分风险分析


　　一份完整的英文合同通常分为“标题”、“序言”、“主文条款”及“结尾”四大部分。“标题”显示合同的性质；“序言”对签约方、签约背景、签约时间和地点做一简要说明；“主文条款”是合同的主干，是合同各方权利义务的集中体现；“结尾”则是签约方签名前的一段文字，为整份合同画下句点，以下分别就此四部分予以阐述。




　　一、标题（Title）部分隐藏的风险



　　标题是英文合同的第一部分。标题有两个方面的作用，即表明合同的性质和为以后查询提供方便。

　　常见的标题如，Purchase Agreement（采购协议）、Purchase Order（采购订单）、Master Service Agreement（总服务协议）、Joint Venture Agreement（合伙/合资/合营协议）、Shareholder’s Agreement（股东协议）、M&A Agreement（并购协议）、Loan Agreement（贷款协议）、License Agreement（授权协议）、Consortium Agreement（联合体协议）、Construction Agreement（建筑施工协议）、Petroleum Contract（石油合同）、Amendment to XXX Agreement（……协议的修订协议）、Supplementary Agreement to XXX Agreement（……协议的补充协议）、MOU (Memorandum of Understanding)（谅解备忘录）、Confidentiality Agreement（保密协议）、Service Procurement Agreement（服务采购协议）、Main Contract（总包合同）、Sub-Contract（分包合同）、Release and Novation Agreement（转让合同）等，标题很多，不一而足。

　　英文合同和中文合同一样，不必设定标题，当事人间的法律关系和权利义务主要依靠合同各个条款来判断，标题基本上不会产生影响。但是，如果使用了标题，在阅读、分析的时候就要注意：标题部分是否用了subject（视……而定）、draft（草案）、Discussion Draft（讨论稿）、Draft for Internal Circulation（内部稿）、Draft Amended（修订稿）等内容。如果标题部分出现“Subject to contract”就表明合同方不打算使该合同生效，还需要进一步签订合同。这样，即使在这个标有“Subject to contract”的合同上已经签字，也可能置合同效力于不确定中。类似的措辞还包括subject to contract, subject to detail, subject to management approval, subject to credit, indicative terms等。因此，如果合同方确实希望该签署的合同生效，就得将这些“subject”或“draft”去掉。




　　二、序言（Recitals）部分隐藏的风险



　　合同的第二部分称为序言（“Recitals”或“Preambles”），主要包括两个部分，即“签约方”和“签约背景”，不过，“签约时间”和“签约地点”也往往会在这部分出现。

　　（一）签约方

　　签约方即合同的签署方，通常是签署并履行合同的主体。在英文合同中，签约方通常以下列方式出现：

　　This Agreement is made and entered into in ［place］ as of the date［DD］［MM］［YY］

　　by and between

　　British Royal Petroleum Corporation, a company incorporated and existing under the laws of England, whose principal place of business is at the London (hereinafter referred to as “A”)；

　　China National Petroleum Corporation, a company incorporated and existing under the laws of the People’s Republic of China, having its headquarters domiciled in Beijing, the People’s Republic of China (hereinafter referred to as “B”); and

　　American Oriental Co. Ltd., a company incorporated and existing under New York Law whose registered office is at No 412, the fifth Avenue, New York, USA (hereinafter referred to as “C”).

　　(Individually Party or collectively Parties)

　　本合同由以下三方于［年］［月］［日］在［地点］签署：

　　英国皇家石油公司，一家根据英格兰法律设立并存续，其主营业地在伦敦的公司（以下简称“甲方”）；

　　中国石油天然气集团公司，一家根据中华人民共和国法律设立并存续，其总部在中华人民共和国北京市的公司（以下简称“乙方”）；

　　美国东方公司，一家根据纽约法律设立并存续，其注册地址在美国纽约第五大街412号的公司（以下简称“丙方”）。

　　上述签约方单独称为“一方”或统称为“各方”。

　　British Royal Petroleum Corporation、China National Petroleum Corporation和American Oriental Co. Ltd.为本合同的“签约方”。公司名称通常较长，且其在合同中主文条款部分使用的频率很高，为便于在合同中叙述，合同中常采取公司的简称，比如Part A这个公司就简称“甲方”，采取的语言结构就是“hereinafter referred to as”再加上公司的简称即可；有时候也可以直接在括号中写上简称即可，比如China National Petroleum Corporation, organized and existing under the laws of… (CNPC)，公司简称为“CNPC”。

　　签约方还可能与其责任承担问题相关，如签约方究竟承担有限责任还是无限责任。有时，读者会不自然地用中国法的某些固定思维去思考签约方的责任承担问题。比如，看到company，就以为只有有限责任公司（包括“Private Corporation”和“Public Corporation”），看到合伙就认为合伙人承担无限责任，但事实并不完全如此，事实上美国的“company”外延很广。不要想当然地认为，只要签约方的名称上出现了“有限责任”字样就认为其承担的是有限责任。比如，现在颇为常见的Limited Partnership（有限合伙）和Limited Liability Partnership(LLP)（有限责任合伙）在责任承担上就存在很大区别。有限合伙和我们传统意义上的合伙区别不是很大。在这种有限合伙安排中，其中部分成员承担有限责任，但必须有一个成员承担无限责任，且承担有限责任的成员不得参与该合伙企业的管理，否则它将丧失仅仅承担有限责任的权利。但有限责任合伙则不一样，它是一个独立的法人实体，所有成员都享受有限责任，也没有任何管理限制，各个成员都有权参与管理。这在形式上和有限责任公司比较类似，从技术角度讲它就是一个公司实体，但它与公司的区别在于它的利润和损失直接进入合伙成员，而不是保留在该合伙企业中，像有限合伙一样实行税收一体化（Tax Transparency）。

　　如果是第一次和某个公司签约，最好根据该公司名称和其后面的相关信息对其作一个尽职调查（due diligence），对其资产状况、赢利状况、是否遭遇如诉讼等展开调查，查询该公司的财务状况和信誉，看其是否经常违约、是否动不动就提起诉讼、是否财政上面临重大困难，业界对其的评价好坏等。如果这家公司好讼，或者正面临严重财务困难，在授标时就别轻易地将该标授予该公司。为了查明该公司，我们在一开始有必要向该公司注册的地方获得一份有关该公司的注册证的复印件及其注册地址，并核实该注册地址与公司章程上的地址是否一致。检查是否一致是要弄清楚该公司是否未经变更登记而自行变更了注册地址，以避免将来不必要的麻烦。

　　除此之外，签约方处理不好，还可能牵涉到关联交易问题。在以前，签约方通常都是互不相干的两个公司为了某个合同目的才通过签订合同建立某种合同关系。但随着时代的发展，跨国公司规模化程度越来越高，其子公司、孙公司可能成千上万，遍及全球各地。很多时候，签约双方都受同一个母公司控股，即两家关联公司签约。比如美孚石油公司，其子公司、孙公司分布在全球各个角落。部分子公司从事石油勘探开发；部分子公司从事炼油；部分子公司从事石油销售；部分子公司从事软件开发、IT技术支持；部分子公司直接从事各种设备和仪器生产；还有部分子公司纯粹持有专利权和商标权等。这些子公司受美孚集团控股，由美孚集团公司实行统一的内部会计核算，根据集团公司的发展战略和商业原则行事。美孚集团公司内部不同的两个或三个公司之间签约极为常见，如从事炼油的公司也需要IT服务，从而与美孚下面从事软件开发和IT技术支持的公司签订合同；而美孚炼油公司将原油转化成成品油，既要购买原油，也要销售成品油，于是与专门从事贸易的美孚贸易子公司签订采购和销售代理合同；而美孚下面的石油勘探开发则需要很多专利技术，勘探开发公司就与美孚下面的专利权公司达成专利权使用许可协议等。通过这种方式，可以保证机会由自己集团内部公司享有，防止肥水流往外人田，实现整个集团公司利益最大化。另外，由于这些子公司的战略策略和商业原则与最上面的母公司的要求始终保持一致，加强了集约化管理，减少了管理成本。据统计，目前这种交易在世界上已经占到全球交易总额的60%以上。大部分交易不是在无关的买方和卖方之间进行，而是在跨国公司位于不同国家和地区的关联实体内部进行。对于这种签约方本身就是关联公司的情况，读者在阅读、分析的时候要非常小心，如果合同价格畸高或畸低，很可能一不小心就会使整个合同成为关联交易、转让定价的证据，从而遭遇税收法律风险，使公司蒙受损失。为避免这一点， 阅读、分析英文合同的时候，应比较一下同样的行业和同样的市场上，两个非关联的独立公司之间进行交易适用的价格。尽可能使合同的价格相比于独立公司之间确定的价格，不会显得畸高或畸低。另外，还要考虑反垄断法和反不正当竞争法，是否存在这些法律限制的垄断价格交易情形。

　　在各个“签约方”名字后面，通常会有简单介绍该公司的注册情况，比如，根据什么法律注册，注册地点在哪里，主营业地在哪里，总部在哪里。签约方名称后面的介绍内容视具体情况而定，有时注明其总部（head office）在哪里，有时注明其主营业地（principal business office）所在地，有时注明其注册地（registration place）所在地，有时仅简单说明其根据什么法律注册即可。签约方名称后面的介绍主要有以下几个方面的作用/影响：

　　1.税收方面的影响

　　中国最近颁布的《中华人民共和国企业所得税法》规定，外国公司，如果其管理地在中国境内，则应就其在世界范围内所得纳税。因此，如果签约方后面的介绍中表明其主要管理地在中国，则很可能就得就其世界范围内所得纳税。


注释1



 


　　2.可以帮助合同对方识别出该方究竟属于哪个国家的公司，其民事法律行为能力如何

　　如果签约一方是一家美国公司，则在采购合同中，就涉及《美国出口管理条例》(American Export Administration Regulation)，会使合同执行起来非常复杂（详见适用法律部分）。而且，通过签约方后面的描述确定签约双方属于中国公司，则适用法律部分应约定适用中国法，而税收和支付条款也都相应会受到影响。不过，法人的民事法律行为能力，各国法律对此有不同的规定，比如韩国适用法人的营业地法，而奥地利适用主要事务所在地法，大多数国家采用法人的国籍法。但法人国籍法的确认也存在很大差异，有的以法人成立地点为标志，有的以法人住所地为标志，还有的以资本控制为标志。而且，有的跨国公司，母公司和分公司的名称一模一样，比如，英国电信公司在英国设立了一家子公司，取名British China Telecom Co. Ltd.，后该子公司又在中国注册了一家分公司，同样取名British China Telecom Co. Ltd.。这时候，要弄清楚究竟是和英国哪家子公司签约还是和中国的分公司签约，就得看签约方后面的介绍，如果后面写的是:incorporated and existing under the law of England，则表明是和英国子公司签订的合同；但如果后面写的是：incorporated and existing under the law of China，就说明是和中国的分公司签订的合同。

　　（二）签约背景

　　“签约背景”通常由数个以“Whereas”字样开头的句子组合而成（故有时也称为“Whereas Clauses”）。“Whereas”主要对签约背景和/或目的进行事实描述，因为“Whereas”本义就是“because of a particular fact that has been considered”、


注释2



 
 “When in fact”、“considering that”或“that being the case”的意思，所以“Whereas Clauses”就表示当事人乃是基于对这些事实（如订约的目的、背景来由等）的共同认识，订立此合同。合同方只有基于这样的事实背景和/或目的才会签订这个合同。比如，在中外合作开采海洋石油的合同中，由于中国法律规定，中国海洋石油公司具有海洋石油勘探开发专营权，因此，在签订这种中外合作石油勘探开采合同时，双方正是基于中国海洋石油公司享有这样的专营权且合同另一方是一家外国公司，才会签订这个中外合作石油勘探开采合同，故而在产品分成协议（这是石油勘探开采合作项目惯用的协议形式）中“Whereas”部分，经常出现这样的措辞，比如：

　　WITNESSETH

　　WHEREAS, CNOOC, in accordance with the “Regulations of the People’s Republic of China on Exploitation of Off-Shore Petroleum Resources in Co-operation with Foreign Enterprises”, promulgated on January 30th, 1982 and revised under the “State Council’s Decision on the Modification of Regulations of the People’s Republic of China Concerning the Exploitation of Off-Shore Petroleum Resources in Co-operation with Foreign Enterprises” released on 23rd September 2001 (hereinafter referred to as “Petroleum Regulations”), has exclusive rights concerning exploration, production, development and sales of the petroleum produced within the area herein agreed and the rights assigned by the Petroleum Regulations to sign this Petroleum Contract; and

　　WHEREAS, BP is a foreign enterprise, and desires to provide funds and apply its appropriate and advanced technology and managerial experiences to cooperate with CNOOC for the exploitation of offshore petroleum resources within the area herein agreed and agrees to be subject to the laws, decrees, and other rules and regulations of the People’s Republic of China in the implementation of the Petroleum Contract.

　　…

　　NOW THEREFORE, both Parties agree as follows:

　　鉴于中国海洋石油公司依照中华人民共和国国务院于1982年1月30日颁布，并根据2001年9月23日《国务院关于修改〈中华人民共和国对外合作开采海洋石油资源条例〉的决定》予以修订的《中华人民共和国对外合作开采海洋石油资源条例》（以下简称《石油条例》）享有勘探、开发、生产和销售合同区的石油的专营权以及《石油条例》授予的签订本合同的权利；

　　鉴于BP是一家外国企业，愿意并同意提供资金、使用其适用和先进的技术和经营管理经验，与中国海洋石油公司合作开采双方同意的区块内的石油资源，并在执行本合同的过程中，同意遵守中华人民共和国的法律、法令和其他法规；

　　……

　　因此，双方协议如下：

　　再比如，在一个烟花爆竹销售合同中，甲方销售而乙方采购一批烟花爆竹。甲方和乙方之所以签订这个烟花爆竹销售合同，是因为甲方具有烟花爆竹经营许可证，并且愿意向对其有购买意向的乙方出售这些烟花爆竹。合同通常会在“Whereas”部分作如下表述：

　　Whereas

　　(A) A has been granted with the Special License (as defined in Definition) and is qualified to be engaged in business selling fireworks and firecrackers in accordance with Measures for the Implementation of Licensing for Business Operation of Fireworks and Firecrackers.

　　(B) A wishes to sell and B wishes to buy some fireworks and firecrackers （as defined in Definition）subject to the terms and conditions set out in this Agreement.

　　Therefore, it is hereby agreed as follows:

　　…

　　另外，上例中，如果不是销售烟花爆竹，而是一个独家代理经营的产品，则“Whereas”部分就得加上“Whereas A is the sole and exclusive agent for GOODS”这样类似的表述。

　　“Whereas”在补充协议中尤为常见，因为合同方之所以签订补充协议，肯定是因为之前已经签订过某个协议，现双方正是基于已经签订过协议这样一个事实才可能签订补充协议，如果没有原协议，就不会有补充协议，所谓皮之不存，毛将焉附。因此以前签订过协议这个事实就是这里的“Whereas”的内容。补充协议的“Whereas”部分常作如下表述：

　　Whereas Seller and Buyer entered into Sales Contract (hereinafter referred to as “Contract”) in Beijing, China, as of the date January 1, 2007;

　　Whereas a new tax law has been released and Seller and Buyer intend to add some clauses with regard to better implementation of this new tax law and performance of the Contract;

　　Therefore, both Parties hereby agree as follows:

　　…

　　上例中，双方于2007年1月1日签署了一份买卖合同，但由于法律变化，双方希望补充一些条款，以便更好地执行该法律和履行本合同，因此在原合同基础上作适当补充。

　　合同不遗余力地对合同的背景作介绍，很大程度上缘于英国法的一个重要法律原则，即禁止反言(estoppel)。签约方在“Whereas”部分所作事实陈述，一方不得在事后对这些事实加以否认。尽管“Whereas”部分不是合同的主文条款，但往往在禁止反言方面发挥很大的作用。当主文条款和“Whereas”部分产生争议后怎么处理，实践中有很多例子而且有一套规则，比如在re Moon, ex p.Dawes［1886］一案中, Lord Esher MR就总结了三个规则，即当“Whereas”部分清楚，而主文条款部分含混不清，则在解释合同的时候应优先考虑“Whereas”；如果“Whereas”模糊不清，但主文条款清楚，当然优先考虑主文条款；如果“Whereas”和主文条款都很清楚，但二者之间冲突，则优先考虑主文条款。从他总结的规则来看，还应该加上一条，即如果“Whereas”和主文条款都不清楚，解释的时候应优先考虑主文条款。后来，在Investors Compensation Scheme v.West Bromwish Building Society［1998］一案中，上议院（the House of Lord）又重申了这些规则用以解释合同。但遗憾的是，“Whereas”部分在合同中的作用还存在很大的争议，在一般的合同中并不一定能够起到这样的作用，因为通常法官只认为“Deeds”中的“whereas”才可以适用这个原则。为了谨慎起见，建议除了在“Whereas”部分作这样的事实陈述后，在合同主文条款部分的“陈述和保证”（Representation and Warranties）部分，要求提供这个事实表述的一方保证其所作表述全部都是真实的，如果提供该保证的合同一方陈述失实，则理所当然地应当承担责任。

　　“Whereas”部分除了对整个合同的背景做介绍外，有时整个合同的目的也放在这个部分，尤其是合同方为实现某种特殊用途，更应该详加说明，以便将来可以在货不对路时候拒货，并要回货款。英国《货物买卖法》（1979）在其第14段第（3）节中明确提到了合同的一个重要默示条件，即“满足合同目的”（fitness for purpose）。如果违反该默示条件，视为违反条件条款，买方享有终止合同，拒货等补救措施。但法律规定的这个目的更多的是从一般意义上讲的，该目的与买方本身想要达到的目的之间可能还存在较大的差距。所以，通常情况下，买方必须在合同中明确向卖方表明自己欲实现的目的。比如，买方购买铺设在地下的油管，如果是用于铺设在北方冻土层下的油管，则必须在合同中明确指出该购买的油管用于铺设在北方冻土层下面。因为铺设在冻土层下面的油管有特殊的工艺要求。如果买方没有明确指出这个目的，则卖方即使提供的货物根本不能用于铺设在北方冻土层下，也可能视为已经完全履约，因为卖方无法运用自己的技术和判断力（skill or judgment）知晓买方的用途，它只需要提供一般铺设在地下的油管就可以了。不过，这对买方来说却是灾难。再比如，业主和承包商之间签订的某个建筑工程用于装硫酸，则该建筑装置必须具有防腐蚀的功能。如果合同中没有对业主的这个建筑工程的用途予以说明，则即使这个建筑工程不具有防腐蚀的功能，但能够满足一般的盛放液体的功能，就算恰当履行完毕合同义务，其后果是业主的目的明显没有达到。

　　在英文合同主文条款中，经常看到这样的表述：(1)“The GOODS or parts thereof provided by the SELLER for which there is no detailed specification included in the PURCHASE AGREEMENT shall be new, of good quality and workmanship and fit for the intended purpose where a purpose is defined in the PURCHASE AGREEMENT or, where no such purpose is defined, fit for its ordinary purpose”(本采购协议如果不包含任何详细的规格，则卖方提供的货物或者部分货物应崭新未用过、质量工艺上乘且适合本采购协议规定的买方欲达到的目的或在本采购协议没有规定的情况下，适合通常的目的)或简单地表示为：(2)“The GOODS or parts thereof provided by the SELLER shall be new, of good quality and workmanship and fit for the intended purpose”（卖方提供的货物或者部分货物应崭新未用过、质量工艺上乘且满足合同欲实现的目的）。如果协议方并未在合同中写明目的，则卖方提供的货物只需要满足通常的目的即可。如果买方到时候以货物不能满足自己的某种特殊的目的拒货，则几乎很难获得法官的认可。因此，如果买方希望实现某个特殊的目的，就应该在合同中明确加以规定，卖方交付的货物就必须满足这个特殊的要求。

　　前面提到，“Whereas”的意义相当于considering、that being the case等，因此，有时还可能在英文合同中看到下面的表述：

　　The government of the People’s Republic of China and the Government of the United States of America (hereinafter referred to as the “Parties”)；

　　Considering that offenses against Customs laws are prejudicial to the economic, fiscal and commercial interests of their respective countries;

　　Considering the importance of assuring the accurate assessment of Customs duties and other taxes;

　　…

　　HAVE AGREED as follows:

　　上面这个例子摘自《中华人民共和国政府和美利坚合众国政府关于海关互助的协定》(Agreement between the Government of the People's Republic of China and the Government of the United States of America regarding Mutual Assistance in Customs Matters)。合同一开始也是介绍合同方，即中、美两国。紧跟着介绍了签署本协定的背景，一是考虑到违反海关法的行为有损于两国的经济、财政和贸易利益；二是考虑到正确计征关税及其他税的重要性。

　　再比如：

　　In consideration of the mutual covenants contained herein, the Seller agrees to build, launch, equip and complete at the Seller's Shipyard and to sell and deliver to the Buyer after completion and successful trial one (1) Vessel as more fully described in Article I hereof, to be registered under the flag of Greece and the Buyer agrees to purchase and take delivery of the aforesaid Vessel from the Seller and to pay for the same in accordance with the terms and conditions hereinafter set forth.

　　鉴于本合同所含的双方的约定， 卖方同意设计建造、下水、装配、完成一艘船，并在完工和试航成功后出售给买方，具体细节，将在第一条中说明。本船将悬挂希腊旗，买方同意向卖方购买和接收前述船舶，并根据以下条款中所述金额付款。

　　有时，为了合同简单明了，合同背景部分直接用“背景”这个词，比如：

　　BACKGROUND

　　(A) Party A wishes to obtain some professional legal support in the Project.

　　(B) Party B is an international law firm, quite experienced and professional in such project and is willing to provide such professional legal service to Party A, subject to and on the terms and conditions of this agreement.

　　背景

　　（1）甲方希望就该项目获得一些专业的法律服务；

　　（2）乙方是一家国际律师事务所，在这种项目上有着丰富的经验和专业知识，愿意根据本协议条件为甲方提供专业的法律服务。

　　从前面法官对“Whereas”事实描述是否适用禁止反言（estoppel）来看，“Whereas”部分在协议中的地位显得有些尴尬。实践中事实的确如此。一方面，人们一般认为它不会产生合同权利义务，不会对协议方的权利义务产生影响；另一方面，法院的法官有时在对协议的主要权利义务条款进行解释的时候，又会把这些条款纳入进来予以考虑。为了避免产生不必要的争议，买方可以在合同主文条款部分直接草拟一条有关本合同目的的条款，并在卖方义务部分要求卖方提供的货物必须符合本合同规定的目的或者在保证条款部分要求卖方保证其提供的货物必须满足本合同约定的目的。这样，买方在卖方提供的货物不能满足合同中约定的特殊目的时，就可以采取拒货等补救措施。当然，买方也可以在定义部分就本采购合同的目的予以定义，并在卖方义务部分要求卖方提供的货物必须符合本合同规定的目的或者保证其提供的货物必须满足本合同约定的目的，也能达到同样的效果。在主文条款分析中，笔者将单独对“fitness for purpose”所隐藏的风险予以评述。

　　（三）签约时间

　　签约时间与生效时间有密切联系。如果合同中没有约定生效时间，除法律规定需要经过审批或登记才生效以外，签约时间就作为生效时间。

　　（四）签约地点

　　合同的签订地涉及向谁纳税的问题。按照英国法律规定，凡是在英国缔结的买卖合同，应当向英国政府纳税；在英国以外签订的合同，英国政府无权征税。而如何确定合同的签订地，往往取决于承诺的送达方式和生效的时间。另外，合同的签订地又与合同争议管辖权的确定和准据法的选择适用密切联系在一起，如果合同中因为签约方疏忽没有约定适用的法律，则签约地点将在很大程度上决定冲突法中准据法的确定。




　　三、主文条款部分（Major Terms and Conditions）隐藏的风险



　　主文条款一般由“NOW THEREFORE, it is hereby agreed as follows”引出，这句话以后的部分就是整个协议的正文部分，双方的权利义务将在这个部分得以体现。笔者拟按照制式结构中的条款顺序对这部分的每一条款可能涉及的风险予以分析，详情如下：

　　（一）定义（Definition）

　　1.关于定义

　　主文条款部分以“定义”开始，即对合同中需要明确的词汇在此加以明确。在国际贸易中，由于双方当事人所处国家不同，文化背景不同，对相同法律或技术用语的理解也可能存在差异，而定义条款可以使双方对某些关键用语在理解上达成共识，从而减小争议的概率。当然，对于一些标的额比较小而关系又比较简单的国内合同来说，如果其所使用的语言皆比较标准，没有和法律或惯例通常所使用的语言不一致的地方，则可以省略定义条款部分。但为谨慎起见，建议保留对合同中比较关键的词语所进行的定义，从而更好地满足所签订的合同的执行。

　　定义条款的目的表面看来是为了使合同更加简练，使合同中的措辞更加明确，其背后真正隐藏的是订约自由这个至高无上的英国合同原则和英国判例法传统。由于实行订约自由，合同方可以根据自己的实际情况订立一份具有个性化的合同。要实现这些特殊的要求，一般意义上的措辞很难满足其要求，因此就必须给予这些一般词以满足该合同需要的特殊意义。为了不至于在整个合同通篇就某个具有特殊意义的一般词语予以解释，合同方采取“定义”这种特殊的形式，将所有的在合同中同一个具有同样特殊意义的词语给予统一解释。另外，由于英国实行判例法，先例就相当于法律，是合同方保护自己合同利益必须借鉴参考的。但是，由于英国法官智识水平有别，个人信仰有异，种种因素都制约着他们对同一个词语给予可能些微差异的解释，从而给予同一个案子不同的判决。因此，合同方为了自己的利益，也会就先例中在解释上曾存在争议的词语予以定义，以免在适用先例时出现对自己不利的解释。可见，采取定义条款的方式可以将最大限度保护自己合同利益的词义固定在合同中。

　　对于一个标的额上亿美元的合同，其定义篇幅往往可达二三十页甚至更多。定义条款本身并不规定合同方的权利义务，但它对合同方的权利义务的影响却极为深远，试看下例：

　　买卖双方签订一个采购合同，

　　合同定义部分：

　　…

　　“WORK” shall mean all work to be carried out including but not limited to delivery of EQUIPMENT, services of installation, testing and commissioning of the EQUIPMENT（交付货物、安装、测试和试运行）.

　　“COMPLETION” shall mean completion of WORK in accordance with this PURCHASE AGREEMENT.

　　“SELLER” shall mean ABB and BBC.

　　…

　　双方权利义务部分：

　　…

　　After the satisfactory COMPLETION of the WORK by the SELLER, the BUYER shall pay or cause to be paid to the SELLER the PURCHASE PRICE, in accordance with this PURCHASE AGREEMENT.

　　…

　　在本买卖合同中，卖方是两家公司，分别为ABB和BBC，ABB负责交付货物，而BBC负责安装、测试和试运行。显然，在通常情况下，ABB肯定希望交付货物后就能获得买方付款。但实际上根据该合同规定，买方付款义务的起算时间是在卖方令人满意地完成工作之后。而这项“工作”根据合同定义包括交付货物、安装、测试和试运行。也就是说，卖方只能在已经全部把这些工作完成后，买方才付款。ABB作为卖方，当然只能要求在BBC完成安装、测试和试运行后才可以获得买方付款。可见，定义部分对整个合同方权利义务的影响是极为深刻的。

　　定义部分采取的形式如下：

　　（1）对于被定义的词语或者表述，一般采取将其全部大写，如上述买卖合同中的“WORK”、“BUYER”、“SELLER”、“PURCHASE AGREEMENT”、“EQUIPMENT”等或将其首字母大写如“Work”、“Buyer”、“Seller”、“Purchase”、“Equipment”。而且，在合同其他地方，只要表述的意义与被定义的词语或表述一样，就必须采取相同的大写形式，以示其意义与所定义的意义一样。如上述买卖合同“双方权利义务部分”就使用了“COMPLETION”、“WORK”、“BUYER”、“SELLER”、“PURCHASE PRICE”、“PURCHASE AGREEMENT”、“EQUIPMENT”，表明合同方的意图是让本条款中的这些词语或表述具有与定义中的这些词语或表述相同的意思。如果在合同其他地方用到相同的词语或表述，但没有采取与定义相同的形式，一般被视为适用其普通意义。只有严格按照定义部分的词语或表述的形式才可以被解读为与定义部分的词语具有相同的意义。比如，将上述买卖合同“双方权利义务部分”中的“COMPLETION of the WORK”改写成“completion of the work”，则买方支付货款的起算点究竟从什么时候开始，就会存在争议。因为改变过后，这里的“work”非定义中的“WORK”。

　　（2）定义开头部分总是提示一下定义的适用，然后再紧跟着对需要定义的词语予以定义。比如：

　　例1　ARTICLE 1-DEFINITION

　　The definitions shall be used for the purpose of interpreting the PURCHASE AGREEMENT.

　　1.1　“GOODS” shall mean …

　　1.2

　　…

　　在定义一开始部分的这种表述还有些许变化，如：

　　The following words and terms used in the PURCHASE ORDER shall have, unless otherwise specified herein, the following meanings: 或

　　The following words and expressions shall have the meaning stated in this Contract, except where the context requires otherwise: 或

　　Unless the context otherwise requires, the following words and/ or expressions shall have the following meanings: 或

　　Unless the context requires otherwise, the words appearing in this Agreement in full capitals means the following:

　　不管如何表述，目的只有一个，即表示“以下词语或者表述具有如下意义，上下文有其他规定的除外” 。

　　在阅读和分析合同的定义部分时，有几个地方值得注意：最重要的是在合同其他地方用到与定义中相同意义的词语或表述时应保证其形式上的一致性，包括合同签约背景部分和合同主干部分以及附件部分，已如前述。如果发现合同中有一个条款或合同附件部分适用该词语的另一种特殊的意义，这时，就得在定义部分就该词语所做定义予以限制，具体做法是：在定义开始部分提示：The following words and expressions shall have the meaning stated in this Contract, except where the context requires otherwise（以下词语或者表述具有如下意义，上下文有其他规定的除外）；而在需要特殊意义的具体条款部分再对其进行单独的定义，但这种单独的定义仅仅适用于该条款或者某特殊部分。这样，就避免了定义部分所做定义与具体条款中就同一个词语或表述所做定义的冲突问题，并进一步明确了具体条款定义优先适用的原则。实际上，即使在定义开始部分没有这样的提示，法院在很大程度上也会认为，具体条款中的定义优于定义部分的总的定义，但为了避免任何歧义，最妥当的方式还是在定义开始部分增加这种“例外”提示，即“Unless the context requires otherwise, the words appearing in this Agreement in full capitals means the following”，然后采取在该条款中该词语或表述后以括号的形式对其予以定义或者解释。比如，在上述买卖合同中的双方权利义务部分，某个条款单独规定ABB的义务，即Seller (Seller in this sub-clause means ABB) shall arrange as a minimum the insurances for the sea transportation of the EQUIPMENT in accordance with this sub-clause and ensure that they are in full force and effect throughout the life of this PURCHASE AGREEMENT.卖方［在本条款中卖方指ABB公司］应按照本条款购买最低的货物海运险，并保证这些保险在整个合同有效期间一直全部有效。定义中的Seller指ABB和BBC，但在本条款中仅指ABB，因此对其单独予以定义。

　　由于英文合同动辄几百页，要保证合同中每一个词语或表述与定义中的词语或表述具有相同意义时都能在形式上一致，具有不同意义的采取不同的形式并且单独予以定义，有时是很困难的。而且，一个协议，往往包括多个文件，如标准条款、特殊条款、各种附件等，要保证一致性确实有一定难度。有时，某一个已经定义的词可能牵涉好几个协议，比如，在国际货物买卖合同中，买方与卖方签订的买卖合同中所使用的术语，往往在买方与承运人之间签订的运输合同中也要使用，这个时候尤其要注意这个术语在不同合同中的一致性。最好的方法是用word文档中的“编辑—查找”功能，将每个进行定义的词语或表述在整个合同中搜索一遍，确保采取大写形式的词语和表述与定义部分对该词语或表述的定义一致，而未采用大写形式的词语和表述与定义部分对该词语或表述的定义不一致。将定义中对该词语或表述的定义代入合同其他条款中涉及该词语或表述的地方，核实该词语或表述是否应适用定义部分对该词或表述所给定的意义。

　　如果附件或者上述运输协议除了需要使用于采购协议中的某些定义，还有一些自己独有的定义，而且在协议中也使用频繁，一般情况下可采取能够适用采购协议的定义按采购协议的定义，不能够适用采购协议的定义采取在运输协议中单独进行定义的方式。下面这个例子是一个比较典型的这类表述： In this Transport Agreement unless the contexts require otherwise words and expressions used herein shall have the same meanings set out in the Sale and Purchase Agreement. The rules of definitions set out in Clause 1 of the Sale and Purchase Agreement shall apply to the interpretation of this Transport Agreement mutatus mutandis. In addition, in this Transport Agreement, the following words and expressions have the following meaning.在本运输协议中，除非上下文另有规定，所使用的用语或表述应和销售采购协议所规定的意义相同。销售采购协议第1条规定的定义规则也适用于本运输协议的解释。而且，在本运输协议中，下列用语或表述具有如下意义。

　　下面列举几个因定义问题而产生争议的例子：

　　例1　一家英国公司和一家中国公司于2006年4月3日签订供货合同，协议约定英国公司应在本协议签字生效后20个工作日内付款。但英国公司到了5月2日也没有付款，这时候市场价格急升，中国公司以合同中“如果英国公司不在规定的日期内付款，则有权终止合同”为由终止合同，将货物卖给第三方。英国公司以中国公司违约为由向英国法院起诉，结果中国公司大败。其结果在于，本合同适用的是英国法，而英国在2006年4月14日和17日以及5月1日属于英国特有的银行日（“bank holiday”），不属于工作日。结果到5月2日并没有超过20个工作日。所以，双方的争议就在于对工作日的界定不是太清楚，各国的节假日不一样，工作日也就不太一样。还有中国读者对“周”的理解也和很多国家有别。中国一般认为一周的起始时间是周一凌晨零点，结束时间是周日午夜12点。但很多国家都认为一周的起始时间是周日凌晨零点，结束时间是周六午夜12点，比如英国和很多欧洲国家。当今社会，时间无疑是所有商业致命武器，谁赢得时间，谁就赢得市场。因此实践中，因为对时间定义不明而产生的争议和诉讼俯首可拾。

　　例2　某个建筑施工合同，在定义部分有这么一个定义：

　　EMPLOYER’S REQUIREMENTS means the document set out in SCHEDULE 1 and any additions and modifications that may be made to such document from time to time.业主要求指附件1所规定的文件以及随时对这些文件所作增加或变更。

　　而在承包商的义务部分有这样一条：

　　The CONTRACTOR shall be deemed to have satisfied himself as to the correctness and sufficiency of the CONTRACT PRICE, which shall cover all the CONTRACTOR’S obligations under the CONTRACT, including without limitation the cost of compliance with the EMPLOYER’S REQUIREMENTS and all things necessary for the proper design, execution and completion of the WORKS and the remedying of any defect.承包商应被视为已经恰当而充分地履行了合同价款全部涵盖的承包商根据合同应承担的义务，该合同价款包括但不限于，遵守业主要求以及遵守其他为准确设计、执行并完成工作和缺陷补救所必需的所有费用。

　　通常情况下，业主对建筑施工合同中增加、减少施工，或者因为设计问题而进行各方面的变更的情况极为普遍。承包商一般可要求业主对合同进行变更（variation），这样承包商就可以名正言顺地要求业主在合同价款之外就这些变更部分给予额外的补偿或者要求给予其适当延期（在工程建设合同中工期是致命的，能够获得延期将给承包商带来很多好处）。但是，本案中，在定义条款部分，“业主要求”指附件1中的文件和业主随时所作增加和变更；“承包商遵守业主要求……”遵守的是一个或增加或变更的不断变化的工作，承包商因此增加的成本是否可以向业主争取存在很大的不确定性。因为，合同价款的对价是承包商按照合同和业主要求令业主满意地正确履行，看似该价款已经包含了工程变更可能产生的各种增加的费用。业主可以说，承包商的义务就是根据业主要求（根据定义条款，业主要求可能不断变化）完成工程，而且是自负费用（at his own cost），所以工程量增加的风险应该由承包商自己承担。当然，承包商可以抗辩说，这构成了合同变更，应该按照变更条款进行补偿，否则没有对价，因为根据英国普通法此变更会因没有对价而无效。但毕竟这已经产生了很大的争议，不利于合同的履行，承包商会处于非常被动的地位。所以在阅读合同的时候，一定注意把定义条款拿到合同主体部分去，如果产生歧义，可能就得对定义条款重新做一个界定，以避免这样的争议。

　　例3　在一个买卖合同的定义部分：

　　TAX  means income tax and corporate tax.

　　在合同的主体部分：

　　SELLER shall be responsible for all the TAX incurred in this PURCHASE AGREEMENT.

　　买卖双方签订合同，买方的意图是想让卖方承担所有与本合同有关的一切税收，但是在定义部分，“税”只包括了所得税和公司税。严格按照字面解释，卖方只需要负责所得税和公司税。

　　例4　在一个石油勘探开发合同中，签约方在定义部分作了如下定义：

　　LAW means all the provisions of applicable law, decrees, rules and regulations or by-laws, including such provisions as amended, modified or re-enacted.

　　而在合同适用法律部分又作了如下规定：

　　The Contract shall be interpreted and construed by LAW of People’s Republic of China.

　　If a material change occurs to the Contractor’s economic benefits after the signature of the Contract due to the promulgation of new laws, decrees, rules and regulations or any amendment to the applicable LAW, the Parties shall consult promptly and make necessary revisions and adjustments to the relevant provisions of the Contract in order to maintain the Contractors normal economic benefits hereunder.本合同适用中华人民共和国法律。在本合同签字后，如果由于中华人民共和国颁布了新的法律、法规、条例或政府令，或对适用的法律进行了任何修改，使合同者的经济利益发生了重要的变化，双方应及时协商，并对本合同的有关规定作必要的修改和调整，以保持合同者在本合同项下的合理的经济利益。

　　显然，定义中的法律是包括新颁布的法律和修订的法律，表明整个合同受现行法律和未来变更或者新颁布的法律的约束。但在合同主文部分又约定了“对适用法律进行修正的法律”（amendment to the applicable LAW），既然定义中的“法律”（LAW）已经包含了新法律和修订的法律，何谈对其进行修订或者颁布新的法律。这就可能产生争议，一旦颁布法律进行修订，承包商如果认为对自己的正常经济利益造成影响可能会向合同另一方要求对合同条款进行修改，从而维持自己正常的经济利益。但另一方可能反驳说，定义中的法律一词已经包括了新修订的法律，因此，法律变更的风险应该由承包商承担。双方又得申请仲裁或进行诉讼。如果合同订得严密准确，完全可以避免这些不必要的纠纷。

　　读者在阅读定义的时候还有一个地方值得注意。对某个词语或者表述的定义，英美律师常采取概述加列举的方式，即采用“列举+概述”或“概述+列举”。但概述在前和概述在后有什么区别呢？通常，概述在前，后面加上includes…（列举），后面的列举是没有穷尽的,表示includes but not limited to的意思（为了谨慎起见，不妨采取includes but not limited to，而不是单独地只使用includes）；但如果是先列举，再概述，则理解起来可能很不一样。因为通常认为，概述部分必须要和前面列举的有可比性。比如：“All income tax, business tax, corporation tax, profit tax and any other duties, charges, fees or taxes arising out of or in connection with this Agreement shall be borne by the Seller”和“All duties, charges, fees or taxes arising out of or in connection with this Agreement, including income tax, business tax, corporation tax, profit tax, shall be borne by the Seller”二者之间在理解上就可能存在差异，比如检验费（Inspection Fee）是否应该由卖方承担？如果表述成“All income tax, business tax, corporation tax, profit tax and any other duties, charges, fees or taxes arising out of or in connection with this Agreement shall be borne by the Seller”，“检验费”应否由卖方承担存在很大的不确定性。原因在于，“any other duties, charges, fees or taxes”这种“概述”之前的列举全是有关“税（tax）”，而与“费（fee）”无关，从解释角度看，“any other duties, charges, fees or taxes”也应该仅仅是对前面这些“税”的概述，不包括任何“费”，尽管在概述中也提到了“费”，但卖方仍然有可能逃脱承担“检验费”的义务。总之，合同带有很大的不确定性。当然，如果采取“概述+列举”的方式则情况正好相反，因为一般认为，“列举”只是“概述”的一部分，“列举”并未穷尽所有前面“概述”所要表达的所有内涵。因此，如果采用“All duties, charges, fees or taxes arising out of or in connection with this Agreement, including income tax, business tax, corporation tax, profit tax, shall be borne by the Seller”的方式，则卖方就毫无争议地应当承担“检验费”。

　　应该注意的是，在定义部分不要将合同中不属于定义的内容放到这部分。比如在一个采购合同中是这样规定的：BUYER as referred to herein shall mean ABB and its affiliates and subsidiaries which includes ABB(A), ABB(B), ABB(C) and ABB(D). At the time of release and request for materials or services under this PURCHASE AGREEMENT, BUYER shall identify the appropriate company for which the materials or service is being purchased.

　　SELLER as referred to herein shall mean BCC.

　　在上例中，BUYER和SELLER的定义本身都没有问题。但BUYER定义之后的“At the time of release and request for materials or services under this PURCHASE AGREEMENT, BUYER shall identify the appropriate company for which the materials or service is being purchased（买方应标明为哪家公司提供的材料或服务）”放在定义部分则不是非常合适。在此，买方指明究竟是哪家公司需要货物或者服务，这是买方义务的一部分，应该放在合同中买方的权利义务部分比较合适。

　　上面这种情况常见于日常的集团采购合同中。由集团出面向卖方采购，这种集约化的采购可以节省大量的成本。比如，ABB(A)、 ABB(B)、 ABB(C)和ABB(D)四家公司都需要采购钢材，若四家各自采购，因为量更小，很难形成谈判优势。另外，四家都必须有自己的采购人员，重复相同的采购招投标和合同谈判签署执行，将浪费大量人力物力。同时，可能任何一家采购的货物都不够装一整船（车），因此在运输方面也受到很多限制。但现在采用集团采购，首先，因为采购的量大，足以形成谈判优势，可以在价格和其他合同条件中取得更好的谈判优势地位；其次，可以一次性招投标，节省大量人力物力。总之，集约化采购在很大程度上已经越来越为集团公司认可和采纳。但是，尽管是关联公司，毕竟各个公司是各自经营，财务分开，需求货物或服务地点也会存在很大差异。所以，买方集团通常要告诉卖方具体是哪一家需要这些货物或服务，以便卖方根据买方集团的指示提供货物或服务。

　　对于一些极为常见但易于混淆的词语或表述，相关法律、法规中也会予以定义：比如民法通则中对“以上”、“以下”的定义（民法上所称的“以上”、“以下”、“以内”、“届满”，包括本数；所称的“不满”、“以外”，不包括本数），而英国LPA(1925)第61款(Section 61)中也规定：

　　In all deeds, contracts, wills, orders and other instruments executed, made or coming into operation after the commencement of this Act, unless the context otherwise requires:

　　“Month” means calendar month;

　　“Person” includes a corporation;

　　the singular includes the plural and vice versa;

　　the masculine includes the feminine and vice versa.

　　由于有这样的法律规定，如果双方在协议中没有相反的规定，法院一般会采取法律规定的这些定义，所以协议双方一定要确认协议中所使用的词语和表述与法律规定得完全一致，否则，最好在协议中对关键词语或表述进行满足自己合同目的的定义，排除该法第61款的适用。

　　在定义部分，对关联公司的定义极为常见，而关联公司定义不同，对合同方权利义务的影响很大， 因此，笔者拟对关联公司定义问题予以详述如下：

　　“关联公司”这个术语在英文合同中极为常见，一般在合同定义部分首次出现。对“关联公司”予以定义的目的是为了确定“关联公司”的范围，常见的关联公司主要有母子公司、母公司和孙公司之间、同一个母公司控股下的两个子公司之间或孙公司之间等。由于合同内容不一，形式不同，对“关联公司”的范围要求也不一样。比如，对于保密协议，签约方互相披露信息，因此，各方可能会要求能够接触到所披露的信息的人越少越好，要求关联公司的范围就很窄。但如果合同一方是纯粹的信息披露方，而另一方是纯粹的信息接受方，则对于披露信息的一方，当然希望关联公司的范围越窄越好，而对于接受信息的一方，则可能持相反态度。例如，中国石油集团公司准备参与英国BP公司在北里海的一个油田建设的投标。BP公司通常会要求中国石油集团公司签订一个保密协议，要求中国石油集团公司对BP公司披露的信息予以保密。BP公司作为信息的披露方，希望关联公司范围越窄越好，最好只有中国石油集团公司一家，这样便于自己对自己所披露的信息进行掌控。但对信息的接受方中国石油集团公司来说，由于它在该项目成功之后，其本身不会直接参与该项目的具体实施，而是由自己的子公司去具体实施，因此，它希望自己的子公司也可以接触到BP公司披露的信息而不至于违反保密协议。为此，它更希望关联公司的范围大一些，最好把以后可能会涉及执行这个项目的公司都纳入这个关联公司的范围内（见保密协议相关内容）。另外，在知识产权转让协议中，在价格一定的情况下，转让方希望能够接触到所转让的知识产权的关联公司越少越好，受让方则希望关联公司范围更广一些，甚至把自己的分包商也可能纳入进来。而在股权买卖中，可能涉及购买优先权问题。如果关联公司的范围广泛，则卖方的选择面也更大，因此更容易获得有利于自己的售价机会。即使在一般的合同中，如果免责条款可以把关联公司的责任也一起予以免除或者限制，则要求获得免责的一方通常希望尽可能将关联公司的范围扩大一些，以便让自己更多的关联公司包括分包商等都能够获得免责，但发包方则会持相反态度。

　　因此，在不同的合同中对关联公司就有不同的约定，读者应根据客户所处的地位对此予以分析后确定关联公司的合适的范围。常见的关联公司定义如下：

　　“Affiliate” means a company which, directly or indirectly through one or more intermediaries, controls or is controlled by, or is under common control with a Party.  For this purpose control means the direct or indirect ownership of in aggregate fifty percent or more of voting capital.“关联公司”指与“一方”存在下列关系之一的一家公司：①该公司直接或通过一个或多个中间体间接控制着该“一方”；②该“一方”直接或通过一个或多个中间体间接控制着该公司；或③该公司与该“一方”直接或通过一个或多个中间体受到共同的控制。本款中的“控制”指直接或间接拥有总计50%或以上的具有表决权的资本。

　　这个“关联公司”定义比较简单、范围狭窄，但在美国合同中颇为流行，其主要参照美国SEC所谓的 “controls, controlled by or under common control”的标准进行定义的。

　　有时，为了调整关联公司的范围，可以把 “50%”的标准予以升高或降低从而实现将关联公司的范围予以缩小或扩大的目的。

　　再看下例：

　　“Affiliate” means,

　　(1) a company is directly controlled by another company or companies if that latter company beneficially owns or those latter companies together beneficially own fifty per cent or more of the voting rights attached to the issued share capital of the first mentioned company; and

　　(2) a company is indirectly controlled by another company or companies if a series of companies can be specified, beginning with that latter company or companies and ending with the first mentioned company, so related that each company of the series (except the latter company or companies) is directly controlled by one or more of the companies earlier in the series;

　　“关联公司” 指：

　　(1) 如果另外一家公司受益性拥有或另外多家公司共同受益性拥有一家公司的附带50%以上表决权的已发行股本，那么该一家公司受到前述另外一家或多家公司的直接控制；和

　　(2) 如果可以列出一系列公司，从一家或多家公司开始到另一家公司结束，该系列中的每一家公司（前述一家或多家公司除外）均受到系列中排名在前的一家或多家公司的直接控制，那么后述另一家公司受到前述一家或多家公司的间接控制。

　　2.解释规则（常省略）

　　定义条款部分有时分为两个部分，第一部分对各个关键词进行定义，第二部分约定合同的解释规则，比如：

　　1.1　定义

　　…

　　1.2　The following rules of construction and interpretation apply to this Agreement:

　　1.2.1　a reference to a “person” includes any person, firm, company, corporation, government, state or agency of a state, or any association, trust or partnership (whether or not having separate legal personality) or two or more of the foregoing;

　　1.2.2　references in the singular shall include references in the plural and vice versa and words denoting any gender shall include any other gender;

　　1.2.3　in the event of a conflict between the Clauses and the Schedules, the Parties shall endeavour, in the first instance, to resolve the conflict by reading this Agreement as a whole and the provision that is most specific to the subject matter shall govern. If, notwithstanding the Parties’ good faith efforts to resolve the conflict as provided in the preceding sentence, the conflict persists, the provision in the Clauses shall govern;

　　1.2.4　the words “include” and “including” are to be construed without limitation;

　　1.2.5　Headings shall be ignored in construing this Agreement.

　　……

　　1.2　本协议适用下列解释规则：

　　1.2.1　本协议所指的“人”包括一个、两个或两个以上的任何人、公司、企业、政府、政府代理机构或任何协会、信托或合伙（不管是否具备独立法人地位）；

　　1.2.2　本协议所指单数应包括复数，反之亦然；指代某个性别应包括其他任何性别；

　　1.2.3　如果合同条款和附件的意思发生冲突，各方应首先尽力将整个协议作为一个整体来阅读理解，对协议主题最为明确的条款应优先考虑；如果各方本着诚实信用的原则努力按照前句话规定解决冲突，但冲突依然存在，则协议条款应优先考虑；

　　1.2.4　协议中“包括”应解释为“包括但不限于”；

　　1.2.5　合同解释应将标题忽略不计。

　　在这些规则中，由于多数已经成为国际惯例，因此，如果在合同中不予约定，也不至于产生争议，唯一在合同中还经常看到的是对条款标题(Headings)的解释。

　　由于其他解释规则在合同中已经省略，对标题的解释规则一般都和定义放在一起，在定义部分的结尾处写上“All headings and titles used in this Agreement are for convenience only. They are not to be used in the interpretation or construction of this Agreement”（本合同所有标题和题目仅为提供方便之用，不得用于合同解释）、“Headings are for convenience only and are not intended to expand or restrict the scope or substance of the provisions of this Agreement”（标题的使用仅为方便，并不限制或缩小本协议的条款内容）、No heading, index, title, sub-title, or sub-heading of this Agreement shall limit, alter or affect the meaning or operation of this Agreement（本合同所有标题、索引、题目、副标题、小标题都不应限制、改变或影响合同的意思和执行）或The marginal words and other headings shall not be taken into consideration in the interpretation of these Conditions（旁注和其他标题在本条件的解释中不予考虑），详见下面条款标题部分（Heading）的阅读。

　　“Heading”就是每个条款的标题，有时也称为“Title”，它是该条款主要内容的提示或浓缩，主要目的是为帮助读者迅速有效地找到需要查找的条款。在一个长达几百页的英文合同中，如果没有“heading”作为引导，要想查阅是比较困难的。在众多国际条约和公约中也都广泛采用标题的形式，《联合国国际货物销售合同公约》就采用了“Heading”的形式，如：

　　Chapter IV　Passing of Risk

　　Article 67　［Risk when the contract involves carriage］

　　(1) If the contract of sale involves carriage of the goods and the seller is not bound to hand them over at a particular place, the risk passes to the buyer when the goods are handed over to the first carrier for transmission to the buyer in accordance with the contract of sale. If the seller is bound to hand the goods over to a carrier at a particular place, the risk does not pass to the buyer until the goods are handed over to the carrier at that place. The fact that the seller is authorized to retain documents controlling the disposition of the goods does not affect the passage of the risk.

　　第四章　风险转移

　　第六十七条　［涉及运输的风险转移］

　　(1)如果销售合同涉及货物的运输，但卖方没有义务在某一特定地点交付货物，自货物按照销售合同交付给第一承运人以转交给买方时起，风险就移转到买方承担。如果卖方有义务在某一特定地点把货物交付给承运人，在货物于该地点交付给承运人以前，风险不移转到买方承担。卖方受权保留控制货物处置权的单据，并不影响风险的移转。

　　如果读者想要查询有关货物风险转移的问题，只需在合同目录部分找到第4章节，再根据自己需要查找的细节方面的内容找到恰当的条款。比如，如果找寻“涉及运输的风险转移”，则直接查找第67条，如果查找“卖方违约情况下的风险转移”，则直接查找第70条。

　　如果读者想查找FIDIC EPC承包合同中的有关雇主方面的内容，则可以直接查找第2条：雇主；如果想找雇主的索赔，则直接进入该条下面的子条款，即第2.5条：雇主的索赔。由于工程合同通常都很长，因此，它的每一条每一款，甚至每一个附件，都设置了一个标题。

　　就“Heading”而言，除了上述好处外，它也存在一定的风险。下面试举几例以加深大家对这个问题的认识：

　　11　GUARANTEE

　　11.3　Consequences of Non-Compliance

　　11.3.1　Any actual and direct costs incurred by the BUYER as a consequence of the SELLER’s non-compliance shall be for the SELLER’s account and at SELLER’s risk.卖方应对其违反约定给买方造成的实际的直接损失承担责任和风险。

　　在这个例子中, “11　GUARANTEE”是所谓的 “heading” 或 “title”，而 “11.3　Consequences of Non-Compliance”则是 “sub-heading”或 “sub-title”。根据一般的合同约定，标题或者副标题不得影响合同解释，换句话说，对第11.3.1条的解释，仅仅应该根据第11.3.1条款本身，11和11.3都不影响11.3.1的解释。那么，卖方承担责任和风险的范围是仅限于其违反本保证条款，还是整个合同任何一个条款？根据“heading”的作用和目的，即为了便于查找相关内容，那11.3.1的内容应该与11　GUARANTEE的内容相一致，即卖方承担责任和风险的范围应该仅限于其违反本保证条款。但根据合同解释中对标题和副标题的态度，则不应将11　GUARANTEE考虑进来，这样卖方承担责任和风险的范围就有可能被解读为违反合同任何一款。因此，为了更加明确，合同草拟者可以通过在11.3.1中 “non-compliance” 之后加上 “with this guarantee clause” 或 “with this Agreement”，即，将11.3.1更改为 “11.3.1　Any actual and direct costs incurred by the BUYER as a consequence of the SELLER’s non-compliance with this guarantee clause above shall be for the SELLER’s account and at SELLER’s risk.”或 “11.3.1　Any actual and direct costs incurred by the BUYER as a consequence of the SELLER’s non-compliance with this Agreement shall be for the SELLER’s account and at SELLER’s risk”来加以明确。但是如果协议每一个条款中都涉及这么一个问题，每一个条款都得去详细加以说明，这不符协议言简意赅，明确无误的起草原则。不过，无论如何，合同意思明确无误最重要。因此，有时候为了明确，可能不得不牺牲简约。

　　再看下面这个例子：

　　9　Indemnity

　　9.1　The SELLER warrants that all GOODS supplied under the terms of the PURCHASE AGREEMENT, are fit for their intended purpose, of good quality and workmanship, meet the accepted and specified safety standards and are in accordance with SCOPE OF SUPPLY and TECHNICAL SPECIFICATION.

　　9.2　In the event of any breach of the above obligations, the SELLER shall forthwith upon notice effect remedial works.

　　9.3　If the SELLER fails to fulfil their obligations under this Article, the BUYER shall have the right to remedy the defects and shall forthwith on demand reimburse the BUYER all the costs together with legal costs.

　　根据协议措辞，本条款的“heading”是“indemnity”,但买方和法官都认为，标题尽管是“indemnity”，但实际上协议双方意图是“warranty”。究竟是“indemnity”还是“warranty”，这将在很大程度上影响到买方对货物出现瑕疵时应否采取补救措施。如果是“warranty”，则当货物出现瑕疵时，买方可以直接起诉卖方违反该“warranty”条款，要求损害赔偿。但如果是“indemnity”，则当货物出现瑕疵时，买方必须先进行维修，然后向卖方索赔该维修所花费用。本案中，买方在货物出现瑕疵的时候并未进行维修，也没有产生任何维修费用。由于法院认定这是“warranty”条款，最终买方胜诉。但这个判决受到广泛批评，连三个主审法官之间也存在不同意见，有一个法官就坚持认为这是“Indemnity”。因为，这个合同最开始的时候，“Heading”部分写的是“Warranty”，但在合同签订的时候，双方将其改成了“Indemnity”，据此推断，双方的真实意图应该是“Indemnity”，而非“warranty”。法庭上，卖方也出示了合同签署前的合同版本，说明双方确实是准备把“warranty”改为“Indemnity”， 主张买方因未产生任何维修费用从而无权向卖方索赔。但是，客观地说，法院的判决还是很有它的道理。这就涉及“Heading”在合同解释中的地位，即标题不影响合同的解释。法官根据该原则，可以完全将“Indemnity”抛开，只阅读条款主体部分，而主体部分用了“The SELLER warrants”这个表述，从合同字面解释，这就是一个“warranty”。尽管卖方力图以外来证据（external evidence），即合同以外的证据表明这是一个“Indemnity”，但英文合同解释的一个重要原则就是：合同解释不吸收外来证据（external evidence），即合同的解释只依据合同本身措辞，而不会根据合同之外的证据来解释合同。因此，卖方出示合同签署之前的版本，法官有权利不予考虑。所以，从这个意义上来讲，法官的判决还是有道理的。

　　在另外一个例子，Cott UK Ltd v.Barber Ltd［1997］一案中，法院认为：如果没有这样一条规定，就得给予这些Heading一定的考虑，当然，这种考虑也不应该完全不顾Heading作为方便查询而插入的一个识别形式。它不可能超越条款中明确约定的措辞，也不可能对解释条款措辞时本无模糊之处制造模糊。
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　　（二）声明和保证/陈述和保证（Representation and Warrants）

　　简单说来，陈述和保证常用于合同一方因为签订某个合同需要了解某些对自己很重要但仅为合同另一方掌握或合同另一方虽非唯一掌握但合同一方很难获取的信息时，如公司组建设立情况、公司是否对签约人授权、公司是否存在正在进行的诉讼、公司以前都曾遭遇过什么样的诉讼等信息，合同其他方可能很难从另外的渠道知晓。因此，一方通过这个条款要求另一方对这些信息作出保证，保证其在本协议下真实有效。如果另一方违反这个保证，则很可能被认定为禁止反言（Estoppel)，合同方可以采取包括终止履行合同在内的救济措施，试看下例：

　　2　Representations and Warrants

　　Party A hereby represents and warrants to the other Parties that:

　　Party A is validly created and existing under the laws of Delaware, the USA., has full power, authority, and approval to execute this Agreement and has all the necessary power, authority, and approval for the performance of its obligations under this Agreement;

　　Party A has taken all necessary corporate actions to authorise the execution of this Agreement.  In signing this Agreement, Party A’s representatives have full authority to execute and bind Party A to the Agreement by virtue of a valid power of attorney;

　　This Agreement shall constitute the legal, valid, and binding obligations of Party A, enforceable in accordance with the provisions of this Agreement;

　　The execution of this Agreement and the performance by Party A of its obligations hereunder will not violate any applicable laws, regulations, ordinances, permits or approvals of any governmental bodies or institutions or Party A’s articles of association; nor will it lead to or constitute a breach or non-performance of such laws, regulations, ordinances, permits, approvals, articles of association.

　　Party A and the Guarantor hereby undertakes to indemnify and keep indemnified the other Parties for any costs, expenses, liabilities, and losses which arise as a result of any breach by Party A or the Guarantor of its representations and warranties hereunder.

　　甲方向合同其他方保证：

　　甲方是一家根据美国特拉华州法律组建并存续的公司，完全有权力并已获得批准签署本协议，而且有必要的权力并获得必要的批准执行本协议项下的义务；

　　甲方已获得所有必要的股东决议授权签署本协议。甲方代表在签署本协议时通过有效的授权书完全有权签署本协议并对甲方具有约束力。本协议对甲方构成合法、有效并有约束力的义务，根据本协议条件能够得以执行。

　　甲方签订本协议并履行协议项下的义务并不违反任何法律、法规、法令、政府单位或机构的许可或批准，或甲方的公司章程，也不会导致或构成违反或不遵守这些法律、法规、法令、政府单位或机构的许可或批准，或甲方的公司章程。

　　甲方及其担保人在此承诺，赔偿合同其他方因甲方或其担保人违反他们的陈述或保证而产生的所有费用、开支、责任或损失。

　　再比如，在律师服务协议中，服务接受方很难了解服务提供方（即律师事务所或其他咨询机构）究竟在为哪些客户服务，很可能服务提供方现在正在为一家与服务接受方存在严重利益冲突的公司服务，则服务提供方在提供服务的过程中很难保证客观地为服务接受方提供服务。为避免这种情况，服务接受方一般会要求服务提供方作出如下保证：

　　2　Representations and Undertakings

　　2.1　Party A hereby confirms that Party A has no conflict of interest in connection with representing Party B before state authorities on tax in Japan, the CIS region. Party B understands that Party A represents many clients in Japan, the CIS region and worldwide. Provision of the Services to Party B shall not preclude Party A or its affiliates from undertaking the representation of other existing or future clients including clients who may have business dealings with interests opposed to that of Party B or its affiliates, provided that such representation does not violate the applicable rules of professional responsibility. Party A shall be responsible for conflict checking and clearance before its representation of Party B. If any conflict of interest arises in future, Party A will inform Party B about such conflict. Then the Parties shall meet and discuss as soon as practicable such a conflict and agree on further steps before Party A starts its representation.

　　Prior to entering into this Contract, Party A shall carry out appropriate conflict of interest checks and put in place such measures that in Party A’s reasonable opinion are appropriate to manage any conflicts of interest that are identified by the carrying out of any such conflict of interest checks. Party B shall promptly notify Party A where Party B becomes aware of any conflict of interest in relation to the Services to be provided or being provided by Party A.

　　Nothing in the above clause shall prevent Party A from providing services to other parties in the ordinary course of its business.

　　甲方在此确认，甲方在日本CIS地区与代表乙方出庭应对税务机关税收问题有关利益不存在任何冲突。乙方知道，甲方在日本CIS地区和世界各地代表很多客户。为乙方提供该项服务并不排斥甲方或其关联公司为其他现有的或未来的客户提供代表服务，包括其业务可能与乙方或其关联公司的利益正好相反的客户，但前提是这些代表服务不得违反适用的职业规则。甲方应负责在代表乙方之前审核并清除这些冲突。如果将来发生任何利益冲突，甲方应通知乙方该冲突，届时双方应尽实际可能早地就该冲突进行面谈，并在甲方开始代表乙方前就以后的工作步骤达成一致意见。

　　在签订本合同之前，甲方应适当审核是否存在利益冲突，并建立起一些措施，使甲方看来能够对通过该审核而识别出的利益冲突进行恰当管理。如乙方知道任何与甲方将要提供或正在提供的服务有关的利益存在冲突，乙方应立即通知甲方。

　　上述规定并不妨碍甲方在其通常业务里为其他方提供服务。

　　上面两例中的保证仅仅是最简单的保证，很多时候根本不能满足合同的目的，比如，甲乙双方签订一个转让协议，甲方将其在巴西的一个建筑项目中的权利义务转让给乙方，这时，乙方需要了解的信息就会很多，比如甲方之前签订的现在欲进行转让的建筑合同现在是否有效、该建筑合同项下的权利义务是否已经转让给其他第三方、该建筑合同现在是否正在发生争议和/或进入仲裁或诉讼、甲方是否有权签署该转让协议以及其他乙方希望得到甲方保证的内容。总之，所做陈述和保证应视客户具体需要而定，见下例：

　　2　Representation and Warrants

　　2.1　Party A hereby represents and warrants to Party B that:

　　A) it is duly incorporated with limited liability and validly existing under the laws of Brazil and has the legal right, power and authority to enter into and perform this Assignment Agreement in accordance with its terms and that this Assignment Agreement and the assignments contemplated herein do not in any way infringe upon any rights of any third parties（公司合法成立，有权签署该转让协议）；

　　B) all corporate acts and other proceedings required to be taken by Party A to authorise the execution, delivery and performance of this Assignment Agreement and the consummation of the transactions contemplated have been duly and properly taken（公司已经授权相关人员签署本协议）；

　　C) the Assigned Interest is solely legally and beneficially owned by Party A and is, and shall remain at all times prior to its Delivery, free of any lien, pledge, charge (whether fixed or floating) overriding royalty or other encumbrances whatsoever, and there is no agreement in existence to give or create the same（转让权益的状态，所有权、是否存在抵押等）；

　　D) to the best of its knowledge and belief there is no pending or threatened litigation, arbitration or administrative proceedings or circumstances likely to give rise to the same connected with the conduct of operations pursuant to the Construction Contract（是否存在未决的争议正在进行仲裁、诉讼等）；

　　E) to the best of its knowledge and belief there has been no judgment or award given or issued by any court tribunal or governmental agency which relates to the Construction Contract or the Assigned Interest, or connected with the conduct of operations pursuant to the Construction Contract and which would materially affect the rights and obligations to be assigned by Party A to Party B（转让的权益上是否存在已决的诉讼或仲裁等）；

　　F) it has executed all its activities pursuant to the Construction Contract in accordance with internationally accepted good practices, in full conformity with the laws of Brazil and the Construction Contract（建筑合同转让前的执行情况，以免转让后受让者过多地卷入因转让方在转让前实施的行为而承担责任）；

　　G) the Construction Contract and all of Party A's rights and interest there under or deriving therefrom are in full force and effect and Party A shall refrain from any action or omission prejudicial to the Construction Contract being so maintained up to Delivery（建筑合同的权益的效力）；

　　H) all permissions, consents, approvals and licences required in connection with the Construction Contract have been obtained, are valid, subsisting and in the name of Party A; there are no circumstances (including the assignment hereunder) which might cause any of the foregoing to become invalid or liable to be amended, withdrawn, or not renewed（各种批准是否有效）；

　　I) in relation to all agreements, contracts, arrangements and understandings relating to the Construction Contract to which Party A is party or by which it is bound:

　　i）the same are reduced to writing, in the name of or validly legally assigned to the Party A, are not ultra vires, unauthorised, invalid or unenforceable and have been appropriately registered; and（是否存在与该建筑合同有关的其他对转让不利的合同）；

　　ii）neither Party A nor (to the best of Party A's knowledge and belief) any third party is in breach of any of the same（建筑合同执行中是否存在一方违约，避免转让后受让方卷入争议）；

　　iii）so far as it is aware, the Construction Contract and any related licence interest documents relating to the Assigned Interest represent all of the documents relating to the right, title and interest of it in and to the Assigned Interest and are in full force and effect（转让权益所涉及的所有文件是否有效）。

　　J) it has made available to Party B for inspection those documents referred to in Clause 5 and all its properties, assets, books of account, geophysical, geological, engineering and geochemical data or other data which are reasonably related to the Construction Contract and which it is not restricted by law or contract from disclosing;

　　K) all geological, geophysical, engineering and geochemical data provided or otherwise made available to Party B relates to the Construction Contract;

　　L) this Assignment Agreement has been duly executed and delivered by Party A, constitutes a legal, valid and binding obligation of Party A and is fully enforceable against Party A in accordance with its terms.

　　2.2　The representations and warranties contained in this Clause 2 shall be deemed given on the date of this Agreement, and shall be deemed to have been repeated immediately prior to Completion.

　　对于保证方来说，当然保证的范围越窄越好，但对接受该保证的一方来说，该保证的范围最好能够满足自己的要求，否则也不能达到自己欲实现的目的。因此，读者可以根据实际情况对保证的范围进行调整。而且，对于某些信息，可能对协议各方都很重要，这时候协议各方往往会相互保证，如

　　例1

　　2.1　Each party represents and warrants that:

　　(a) It is duly organized and registered and in good standing in its state or country and has power and authority to enter into and perform this Contract and any other agreements and documents executed or delivered by it in connection herewith (collectively, with this Contract, “the Documents”).

　　(b) Its execution, delivery and performance of the Documents have been duly authorized by all necessary action.

　　2.1　相互声明

　　各方声明并保证：

　　（ａ）它是在其州内或国内正式成立和注册的公司，符合各项规定，它有权力且授权签订并履行本合同及由其签署并递交的，与之有关的任何其他协议和文件（在本合同中，统称“文件”）。

　　（ｂ）文件的签署、递交和履行已经通过一切必要的行为获得正式授权。

　　例2

　　2.1　Each of The Company and the Contractor hereby represents and warrants that:

　　(a) this Agreement has been duly executed and delivered on its behalf and constitutes its legal, valid, binding and enforceable obligation, except to the extent that enforceability may be limited by applicable bankruptcy, insolvency or other similar laws affecting the enforcement of creditor rights;

　　(b) there are no existing arrangements or agreements with third parties, the terms of which prevent the parties from entering into this Agreement or which would impede the performance of its obligations under the Agreement.

　　2.1　公司和承包商在此保证：

　　（1）协议是代表双方合法签署，对各方构成合法、有效并可执行的义务，但该执行受到破产或其他影响债权人权利执行的类似法律的限制；

　　（2）任何一方与第三方之间不存在任何其条款条件阻止合同方签署本协议或阻碍合同方履行本协议项下的义务的任何安排或协议。

　　协议方偶或会就协议方违反该陈述和/或保证进行约定，尽管并不常见，比如：

　　2　Representation and Warrants

　　2.1　Buyer represents and warrants that it: (a) understands that the Equipment is subject to export controls under the U.S. Commerce Department’s Export Administration Regulations (“EAR”); (b) is not located in a prohibited destination country under the EAR or U.S. sanctions regulations (currently Cuba, Iran, Iraq, Libya, North Korea, Sudan and Syria); (c) will not export, re-export, or transfer the Equipment to any prohibited destination, entity, or individual without the necessary export license(s) or authorizations(s) from the U.S. Government; (d) will not use or transfer the Equipment for use in any sensitive nuclear, chemical or biological weapons, or missile technology end-uses unless authorized by the U.S. Government by regulation or specific license; (e) understands and agrees that if it is in the United States and exports or transfers the Equipment to eligible end users, it will, as required by EAR Section 741.17(e), submit semi-annual reports to the Commerce Department’s Bureau of Industry & Security (BIS), which include the name and address(including country) of each transferee; and (f) understands that countries other than the United States may restrict the import, use, or export of encryption products and that it shall be solely responsible for compliance with any such import, use, or export restrictions.

　　2.2　If Buyer is in breach of this presentation and warrants in Clause 2.1 herein, Seller shall have the right to terminate this Purchase Agreement by a mere notice of termination and claim any loss and/or damage thus incurred.

　　2.1　买方保证：（1）买方理解，设备受美国商务部《出口管理条例》的出口管制；（2）买方不在上述《出口管理条例》或美国制裁措施所辖的任何被禁目的国（目前指古巴、伊朗、伊拉克、利比亚、北朝鲜、苏丹及叙利亚）境内；（3）未经美国政府许可或授权，买方不会向任何被禁地区、实体或个人出口、转口销售或转让设备；（4）除非由美国政府合法授权或经任何特别许可，买方不会将设备用于任何敏感的核能、化学或生物武器或导弹技术的最终应用目的，也不会将之转让给他人用于此类目的；（5）买方理解并同意，如果其在美国境内向合格的最终使用人出口或转让设备，则买方将按上述《出口管理条例》第741.17(e)条的规定，每半年向美国商务部的行业安全局（Bureau of Industry & Security）提交一份报告，说明各受让人的姓名、地址（包括所属国）等情况；且 （6）买方理解，美国以外的其他国家可能会限制密码产品的进口、使用或出口，买方应对遵守这些限制进口、使用或出口负全责。

　　2.2　如果由于买方违反本协议第2.1条保证，卖方通过一纸终止通知即可终止本协议，并有权要求买方承担由此造成的任何损失和/或损害。　　再比如：

　　REPRESENTATIONS AND WARRANTIES

　　2.1　Disclosing Party represents and warrants to Receiving Party that it has the right and authority to disclose the Confidential Information to Receiving Party under this Confidentiality Agreement.

　　2.2　If Disclosing Party breaches the representation and warranty in Clause2.1, this Agreement will immediately terminate without any further action of any Party, and Disclosing Party will indemnify and hold harmless Receiving Party and its Affiliates from any losses, costs, damages or claims of any kind as a result of that breach.

　　陈述和保证

　　2.1　披露方向接受方保证，它有权向接受方披露本协议项下的保密信息。

　　2.2　如果披露方违反第2.1款的保证，任何一方无须采取任何行动即可立刻终止本协议，而披露方应对接受方及其关联公司进行补偿，使接受方及其关联公司不会因披露方违反该保证而遭受任何种类的损失、费用、损害或索赔。

　　英美律师会不惜血本的去要求对方当事人做最详细的陈述。原因在于，一般合同一方可以要求对方承担责任的两大理由，一是误述（misrepresentation），二是违约。但是要如何才能证明对方存在误述呢？就是这里的representation和warranty。如果在这里没写，即使以前大家谈得天花乱坠，许下了很多承诺，也可能得不到法官的支持。因为，英国法认为，合同的解释应该within the four corner of the contract，即基于合同所做约定。大陆法系尊崇诚实信用（duty of good faith），法律也规定了很多惩罚不遵守诚实信用的措施，比如《合同法》第6条诚实信用原则、第42条的缔约过失责任、第60条诚实信用履行合同和第92条诚实信用履行后合同义务。因此，合同里面没有写，也可能得到法官的支持。实践中，我们和英国公司谈判，往往他们会在最后一刻退出。原因何在？因为，英国法讲究合同一旦达成就要受其约束，故往往在最后一刻，尽管认识到对方很生气，但也没有办法，还要退出。在大陆法系，这就有可能是恶意磋商。

　　“guarantee”在英文中也经常用来表示“保证”，相当于warrant，故有时二者同时用，比如：

　　The CONTRACTOR warrants and guarantees that it has performed and shall perform the WORK in accordance with the provisions of the CONTRACT, and that the WORK will be free from defects.

　　承包商保证，他已经按照本合同条款规定且愿意按照本合同条款规定展开工作，并保证工作不会有任何瑕疵。

　　又如：

　　WARRANTIES AND GUARANTEES

　　7.1　SELLER warrants and guarantees and it shall be a condition of this Contract that:

　　(a)SELLER has title to and the unencumbered right to sell the GOODS;

　　(b)the GOODS are of best merchantable quality and free from any defects in design, workmanship or materials;

　　(c)the GOODS shall be fit for the purpose and comply with the specifications, if any, stated in the GOODS PURCHASE ORDER;

　　7.2　If any defects other than those arising from fair wear and tear arise within the GUARANTEE PERIOD, as defined below, SELLER shall, at BUYER's sole discretion, either:

　　(a)remedy forthwith such defects at SELLER's expense; or

　　(b)reimburse BUYER the cost of remedying such defects; or

　　(c)refund the Purchase Price upon return from BUYER of the GOODS at SELLER's expense.

　　7.3　The GUARANTEE PERIOD means a period of 18 months from the date BUYER received the GOODS, or 12 months from the date on which BUYER put the GOODS into operation, whichever is later, and as extended by any period(s) during which the putting into operation of the GOODS was delayed as a result of any defect.

　　7.1　卖方保证并且该保证为本合同的一个条件：

　　（1）卖方对该货物享有所有权并且出售该货物的权利不存在任何障碍；

　　（2）该货物具有最好的可销售品质，并且在设计、工艺和材料上不存在任何瑕疵；

　　（3）该货物满足合同目的，并且和采购订单中规定的产品说明（如有）一致。

　　7.2　在如下述所规定的质保期间，如果出现正常磨损以外的瑕疵，卖方应根据买方的意思：

　　（1）自负费用立刻对该瑕疵进行补救；或

　　（2）报销买方因对该瑕疵进行补救产生的费用；或

　　（3）自负费用在买方退回货物时即退还合同采购价款。

　　7.3　质保期指自买方接收到货物之日后18个月内的时间或自买方将货物投入作业之日后12个月，以时间后到者为准，还包括因为货物瑕疵而导致货物延迟投入作业从而延长的这段时间。

　　尽管7.1至7.3都使用了guarantee和warrant，但真正能够放在一起使用的也就是7.1，并且如果从习惯和真正法律术语角度看，对于7.1这种保证，最妥当的用词也应该是warrant，而不是guarantee；在7.2和7.3中，则通常只能用guarantee，而不用warrant。

　　（三）具体权利义务条款（Operative Terms and Conditions）

　　这部分主要写双方的权利义务，由于合同标的不同，双方的权利义务也会完全不一样，故此部分没有任何规律性可言，无法对其进行归纳总结。读者必须根据客户实际需要对这部分予以补充，笔者就此略过。

　　（四）有效期（Term）

　　合同双方往往会在合同中约定合同生效日期，有效期间，以便对合同签署后可以有效地对合同进行管理。合同有效期满或提前终止，该合同通常就可以正常结束了，这对于合同管理非常重要。

　　规定了有效期，合同有效期满，合同自然终止。合同有效期长短的约定主要视客户需要而定，并没有太多涉及合同方权利义务的规定。但如果合同期太短，不能满足合同目的，则必将对合同方的权利义务产生影响，因为如果权利义务尚未完毕，而合同已经终止，则合同方不可能基于一个失效的合同继续履行其权利义务。在这种情况下，合同方当然可以商定延期。下面是一个标准的合同有效期条款：

　　This Agreement shall ［come］ ［be deemed to have come］ into effect on ［insert date］ ［the date of execution］, and, unless terminated earlier in accordance with clause 8, shall continue in force until

　　［Option I: fixed date］ insert date.

　　［Option II:  expiry of notice on a fixed date］

　　terminated by either Party giving to the other not less than  ［years’/months’/days’］ notice expiring on ［insert earliest termination date］.

　　［Option III: expiry of notice given at any time］

　　terminated by either Party giving to the other not less than  ［years’/months’/days’］ notice, which may expire at any time.

　　［Option IV: minimum period and thereafter subject to termination at any time］

　　terminated by either Party giving to the other not less than  ［years’/months’/days’］ notice expiring at any time after ［insert date giving minimum period］.

　　本协议应（或者应视为）于［插入日期］起生效，除非按照本协议第8条提前终止，否则应一直有效至

　　［选择一：固定日期］插入日期。

　　［选择二：在某个固定日期发出终止的通知］

　　任何一方提前至少［×年/月/日］通知另一方终止协议，在此情形下，协议应于［插入最早的终止日期］终止。

　　［选择三：在任何时候发出终止通知］

　　任何一方提前至少［×年/月/日］通知另一方终止协议，在此情形下，协议可于通知的任何时间终止。

　　［选择四：规定一段最短的有效期限，在该期限届满之后，可于任何时候通知终止］

　　在［插入最短的有效期限］后，任何一方提前至少［×年/月/日］通知另一方终止协议，在此情形下，协议可于通知的任何时间终止。

　　（五）终止（Termination）

　　1.合同的自然终止和人为终止

　　合同终止一般分为自然终止和人为终止。自然终止一般是合同双方约定的合同到期或者双方约定开展的义务结束因而终止。合同自然终止，除了像合营企业协议（Joint Venture Agreement）这样在合同结束后会产生股份转让等义务外，其他种类的合同一般不会继续存在任何实质性的合同义务或权利。而人为终止是指合同在履行过程中，由于出现某种特殊情况，合同如果继续履行将导致没有任何过错的合同一方遭遇巨大损失，因此而赋予该方一个救济的权利，即终止合同,以期将合同方遭遇这种情况时面临的风险降至最低，实际上是一种自救方法，试看下例：

　　15.1　Either Party shall, subject to 15.2, be entitled to terminate the Contract if the other Party:

　　(a) fails to comply with Clause 7.2 ［Defect Remedy］;

　　(b) subcontracts the whole of the Works or assigns the Contract without the required agreement;

　　(c) becomes bankrupt or insolvent, goes into liquidation, has a receiving or administration order made against him, compounds with his creditors, or carries on business under a receiver, trustee or manager for the benefit of his creditors, or if any act is done or event occurs which (under applicable Laws) has a similar effect to any of these acts or events.

　　15.2　The Party shall, upon giving 14 days’ notice to the Contractor, terminate the Contract in case of 15.1(a) and 15.1(b). However, in the case of 15.1(c) , the Party may by notice terminate the Contract immediately.

　　15.3　The termination of the Contract in accordance with Clause 15.1 and Clause 15.2 herein shall not prejudice any other rights of the Party, under the Contract or otherwise.

　　15.1　如果合同他方有下列行为，合同一方有权根据第15.2款终止合同：

　　（1）没有遵守第7.2款［缺陷补救］；

　　（2）未按要求经过许可便擅自将整个工程分包出去或转让合同；

　　（3）破产或无力偿还债务，或停业清理，或已由法院委派其破产财产管理人或遗产管理人，或为其债权人的利益与债权人达成有关协议，或在财产管理人，财产委托人或财务管理人的监督下营业，或承包商所采取的任何行动或发生的任何事件（根据有关适用的法律）具有与前述行动或事件相似的效果。

　　15.2　对于第15.1款中的（1）、（2）两项，应提前14天向对方发出通知，终止合同；但出现第15.1款中的（1）项的情况，合同方可发出通知立即终止合同。

　　15.3　合同按照第15.1款和第15.2款予以终止，不应损害合同方根据合同或其他规定所享有的其他任何权利。

　　以上是合同中比较常见的“终止条款”。除此之外，合同当事人可以根据自己的需要约定适用人为终止的情形。比如，公司30%的股权发生变动，可能会成为合同方终止合同的一种情形，不可抗力持续30天以上，或应该提交履约保函/母公司保函/预付款保函的一方没有提交的这类保函等都可以根据实际情况将其约定成为终止合同的一个要素。总之，双方可以约定自己认为合适的可以终止合同的情形，比如：

　　19.1　If either party commits any breach of its obligations under this Agreement and fails to remedy such breach within thirty (30) days from receipt of a written notice from the other party requiring it to do so, then the party issuing the notice shall be entitled to terminate this Agreement. Such termination shall not prejudice any remedy by either party which shall have arisen or shall later arise in relation to this Agreement.

　　19.2　Either party hereto may terminate this Agreement immediately at any time upon the occurrence of any of the following events:

　　19.2.1　the liquidation or receivership of the other party;

　　19.2.2　the making of an assignment for the benefit of creditors of the other party;

　　19.2.3　the inability of the other party to pay its debts as they become due; or

　　19.2.4　the other party ceasing or threatening to cease trading.

　　19.3　Either party may terminate this Agreement on 30 days prior written notice to the other party.

　　19.1　合同任何一方如果违反本合同项下任何义务，且在接到另一方要求其补救该违约行为的书面通知后30日内没有进行补救，则发出通知的一方有权终止本合同。合同终止不影响合同方在本合同下已经产生的救济权利。

　　19.2　如果出现下列情况，合同任何一方都可以终止合同：

　　19.2.1　合同另一方破产清算或被接管；

　　19.2.2　合同另一方为了清偿债务而转让；

　　19.2.3　合同另一方无力支付到期债务；或

　　19.2.4　合同另一方停止或威胁停止交易。

　　19.3　任何一方可提前30天书面通知对方终止本合同。

　　或

　　Any failure either in whole or in part by Purchaser to comply with its payment obligation shall be a breach of condition.  On the occurrence of such a breach and for as long as such breach is continuing the Seller may at any time by notice to Purchaser forthwith:

　　(i)  terminate this Contract; and/or

　　(ii) without prejudice to the right to terminate, suspend all or any supplies of the Product.

　　Termination hereunder shall be without prejudice to any right of action or claim accrued on or before the date of termination.

　　购买方全部或部分违反支付义务应构成违反条件。一旦发生且违约尚在持续，卖方有权在任何时候通知买方立即：

　　（1）终止合同，和/或

　　（2）暂停任何产品供应而不影响其终止权利。

　　合同终止并不影响终止前产生的起诉或索赔权利。

　　合同中经常有这样的约定，即“Party A shall have the right to terminate this Contract if Party B commits any breach of the obligation under this Contract”（乙方违反本合同项下任何义务，甲方有权终止合同）。甲方以为这样可以万无一失，“任何违约”（“any breach”）的规定可以保证自己在乙方出现任何履行瑕疵的时候威胁或者实施终止合同，但事实并非必然如此。合同的解释通常都向着有效、便于执行解释。法院在判决的时候，通常不愿意判决因一方一个小小的违约就赋予另一方终止合同的权利，即使在合同条款中有这样的规定也不例外，即我们常常说的重大标准（materiality threshold）。如上例，尽管合同规定了Party B违反任何合同项下义务，Party A都有权终止本合同。但如果Party A的违约根本没有造成任何损失或者造成的损失微乎其微，则法院在Party B是否享有终止合同的权利问题上会持怀疑态度。比如，在Rice v.Great Yarmouth［2000］一案中，双方约定：If the Contractor commits a breach of any of its obligations under the Contract, the Council may, without prejudice to any accrued rights or remedies under the Contract, terminate the Contractor’s employment under the Contract by notice in writing（如果承包商违反合同项下任何义务，Council有权发出书面通知终止合同，且不影响合同项下已经产生的权利和救济）。上诉庭认为，尽管有这样的约定，Council 仍然无权终止合同。只有存在毁约性违约（repudiatory breach）或多次违约从而严重至称得上是毁约性违约（repudiatory breach）时，the Council才有权终止合同。其实，法官之所以不认可Council的意见，还有一个原因在于，这个条款过于宽泛，相当不明确。因为有了这个先例，现在很多合同中可以看到这样的表述： Party A may terminate this Agreement by giving notice to Party B in accordance with Clause 3.3 if Party B commits a breach of any of the conditions or any other term of this Agreement, the effect of which breach is material,  (whether or not such breach would otherwise qualify as a repudiatory breach at common law) and which is either incapable of remedy, or, if capable of remedy is not remedied within ［30］ days of service of notice by the Party not in breach requiring remedy.如果乙方违反本协议任何条件或其他条款，违约行为严重［不管这种违约是否达到普通法下的毁约性违约标准］，并且这种违约无法补救，或者能补救，但在非违约方发出要求补救的通知后30日内没有得到补救，则甲方有权根据第3.3条通知乙方终止合同。通过这种方式，排除了“毁约性违约标准”的适用。如果直接在合同中明确约定哪些情况可以直接导致他方终止合同，则即使这个违约行为不是非常严重，也可能会让守约方拥有终止权。毕竟法官主要还是尊重当事人的订约自由。例如：In case the Buyer fails to carry out any of the terms and conditions of this Contract (including failure or delay in providing L/C, lifting total contracted cargoes in the agreed D/R, and/or necessary instruction) with the Seller, the Seller reserves the right to resell Goods and terminate all or any part of this Contract with the Buyer without any notice to the Buyer which shall in every such case be liable to the Seller for all losses, damages and expenses thereby incurred.如果买方没有履行与卖方签订的合同条款或条件［包括没有或延迟提供提单或根据双方同意的D/R和/或其他必要的指示装载所有的合同项下货物］，卖方无须通知买方即可将货物重新出售或终止全部或部分合同，由此产生的所有损失、损害或费用由买方承担。

　　2.合同终止后的义务（Continuing Obligations)

　　尽管自然终止和人为终止的结果都是使合同终止，但是，合同自然终止情形是一种正常终止，不必在合同中特别约定，因为合同规定了有效期，有效期结束，合同自然就终止了。但人为终止是一种非正常终止形式，必须在合同中予以明确规定。另外，由于自然终止，合同双方基本已经履行完毕合同义务，因此，双方之间基本不存在什么未决的权利义务。但人为终止由于发生在合同执行过程中，合同方之间还存在许多未履行完毕的义务和未曾实现的权利。因此，合同除了规定在什么情况下合同方可以终止合同外，还常常在合同中就终止后的事项予以明确，试看下面这个工程合同有关终止条款的约定：
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　　下面摘录的是雇主提出终止的情况：

　　Termination by Employer

　　15.1　Notice to Correct

　　If the Contractor fails to carry out any obligation under the Contract, the Employer may by notice require the Contractor to make good the failure and to remedy it within a specified reasonable time.

　　15.2　Termination by Employer

　　The Employer shall be entitled to terminate the Contract if the Contractor:

　　fails to comply with Sub-Clause 4.2 ［Performance Security］ or with a notice under Sub-Clause 15.1 ［Notice to Correct］;

　　abandons the Works or otherwise plainly demonstrates the intention not to continue performance of his obligations under the Contract;

　　without reasonable excuse fails to proceed with the Works in accordance with Clause 8 ［Commencement, Delays and Suspension］;

　　subcontracts the whole of the Works or assigns the Contract without the required agreement;

　　becomes bankrupt or insolvent, goes into liquidation, has a receiving or administration order made against him, compounds with his creditors, or carries on business under a receiver, trustee or manager for the benefit of his creditors, or if any act is done or event occurs which (under applicable Laws) has a similar effect to any of these acts or events, or

　　gives or offers to give (directly or indirectly) to any person any bribe, gift, gratuity, commission or other thing of value, as an inducement or reward;

　　for doing or forbearing to do any action in relation to the Contract, or;

　　for showing or forbearing to show favor or disfavor to any person in relation to the Contract;

　　or if any of the Contractor’s Personnel, agents or Subcontractors gives or offers to give (directly or indirectly) to any person any such inducement or reward as is described in this sub-paragraph (f). However, lawful inducements and rewards to Contractor’s Personnel shall not entitle termination.

　　In any of these events or circumstances, the Employer may, upon giving 14 days’ notice to the Contractor, terminate the Contract and expel the Contractor from the Site. However, in the case of sub-paragraph (e) or (f), the Employer may by notice terminate the Contract immediately.

　　The Employer’s election to terminate the Contract shall not prejudice any other rights of the Employer, under the Contract or otherwise.

　　The Contractor shall then leave the Site and deliver any required Goods, all Contractor’s Documents, and other design documents made by or for him, to the Employer. However, the Contractor shall use his best efforts to comply immediately with any reasonable instructions included in the notice (ⅰ) for the assignment of any sub-contract, and (ⅱ) for the protection of life or property or for the safety of the Works.

　　After termination, the Employer may complete the Works and/or arrange for any other entities to do so. The Employer and these entities may then use any Goods, Contractor’s Documents and other design documents made by or on behalf of the Contractor.

　　The Employer shall then give notice that the contractor’s Equipment and Temporary Works will be released to the Contractor at or near the Site. The Contractor shall promptly arrange their removal, at the risk and cost of the Contractor. However, if by this time the Contractor has failed to make a payment due to the Employer, these items may be sold by the Employer in order to recover this payment. Any balance of the proceeds shall then be paid to the Contractor.

　　15.3　Valuation at Date of Termination

　　As soon as practicable after a notice of termination under Sub-Clause 15.2 ［Termination by Employer］ has taken effect, the Employer shall proceed in accordance with Sub-Clause 3.5 ［Determinations］ to agree or determine the value of the Works, Goods and Contractor’s Documents, and any other sums due to the Contractor for work executed in accordance with the Contract.

　　15.4　Payment after Termination

　　After a notice of termination under Sub-Clause 15.2 ［Termination by Employer］ has taken effect, the Employer may:

　　(a) proceed in accordance with Sub-Clause 2.5 ［Employer’s Claims］,

　　(b) with-hold further payments to the Contractor until the costs of design, execution, completion and remedying of any defects, damages for delay in completion (if any), and all other costs incurred by the employer, have been established, and/or

　　(c) recover from the Contractor any losses and damages incurred by the Employer and any extra costs of completing the Works, after allowing for any sum due to the Contractor under Sub-Clause 15.3 ［Valuation at Date of Termination］. After recovering any such losses, damages and extra costs, the Employer shall pay any balance to the Contractor.

　　15.5　Employer’s Entitlement to Termination

　　The Employer shall be entitled to terminate the Contract, at any time for the Employer’s convenience, by giving notice of such termination to the Contractor. The termination shall take effect 28 days after the later of the dates on which the Contractor receives this notice or the Employer returns the Performance Security. The Employer shall not terminate the Contract under this Sub-Clause in order to execute the Works himself or to arrange for the Works to be executed by another contractor.

　　After this termination, the Contractor shall proceed in accordance with Sub-Clause 16.3 ［Cessation of Work and Removal of Contractor’s Equipment］ and shall be paid in accordance with Sub-Clause 19.6 ［Optional Termination, Payment and Release］.

　　15　雇主提出终止

　　15．1　通知改正

　　如果承包商未能根据合同履行任何义务，工程师可通知承包商，要求他在规定的一段合理时间内改正此类过失。

　　15．2　雇主提出终止

　　雇主有权终止合同，如果承包商：

　　（a）未能遵守第4.2款【履约保证】或根据第15.1款【通知改正】发出的通知，

　　（b）放弃工程或证明他不愿继续按照合同履行义务，

　　（c）无正当理由而未能：

　　（i）按第8条【开工、延误和暂停】实施工程，或

　　（ii）在接到通知后28天内，遵守根据第7.5款【拒收】或第7.6款【补救工作】颁发的通知，

　　（d）未按要求经过许可便擅自将整个工程分包出去或转让合同，

　　（e）破产或无力偿还债务，或停业清理，或已由法院委派其破产财产管理人或遗产管理人，或为其债权人的利益与债权人达成有关协议，或在财产管理人，财产委托人或财务管理人的监督下营业，或承包商所采取的任何行动或发生的任何事件（根据有关适用的法律）具有与前述行动或事件相似的效果，或

　　（f）给予或提出给予（直接或间接）任何人以任何贿赂、礼品、小费、佣金或其他有价值的物品，作为引诱或报酬：

　　（i）使该人员采取或不采取与该合同有关的任何行动，或

　　（ii）使该人员对与该合同有关的任何人员表示赞同或不赞同，

　　或者，如果任何承包商的人员、代理商或分包商如（f）项所述的那样（直接或间接）给予或提出给予任何人以任何此类引诱或报酬。但是，给予承包商的人员的合法奖励和报酬应不会导致合同终止。

　　如果发生上述事件或情况，则雇主可在向承包商发出通知14天后，终止本合同，并将承包商逐出现场。另外，如果发生（e）项或（f）项的情况，雇主可通知承包商立即终止合同。

　　雇主选择终止合同不应影响他根据合同或其他规定享有的雇主的任何其他权利。

　　承包商随后应离开现场，并将任何要求的货物，所有他自己编制的或他人为其编制的承包商的文件以及其他设计文件转交给工程师。此外，承包商还应尽其最大努力立即遵守下述通知中所包含的合理指示：（i）任何分包合同的转让通知，以及（ii）保护生命或财产或工程的安全的通知。

　　在此类终止之后，雇主可以安排由任何其他实体完成工程，或安排由任何其他实体和自己一起完成工程。雇主和此类实体可使用任何货物、承包商编制的或以其名义编制的承包商的文件以及其他设计文件。

　　雇主随后发出通知，说明承包商的设备和临时工程将在现场或现场附近退还给承包商。承包商应以自己的费用及自担风险安排上述设备和临时工程的撤离，不得拖延。此外，如果此时承包商还有应支付给雇主的款额未支付，为了获取这笔款额，雇主可以出售上述设备和临时工程。此类收益的所有余额应归还承包商。

　　15．3　终止日期时的估价在根据第15.2款【雇主提出终止】发出的终止通知生效后，工程师应尽快根据第3.5款【决定】，商定或决定工程、货物和承包商的文件的价值，以及就其根据合同实施的工作承包商应得到的所有款项。

　　15．4　终止后的支付

　　在根据第15.2款【雇主提出终止】发出的终止通知生效后，雇主可以：

　　（a）按照第2.5款【雇主的索赔】的要求执行，

　　（b）扣留向承包商进一步支付的款项，直至雇主确定了施工、竣工和修补任何工程缺陷的费用、误期损害赔偿费（如有），以及雇主花费的所有其他费用，以及（或者）

　　（c）在考虑根据第15.3款【终止日期时的估价】应支付承包商的任何金额后，自承包商处收回雇主由此招致的任何损失以及为完成工程所导致的超支费用。在收回此类损失和超支费用后，雇主应向承包商支付任何结存金额。

　　15．5　雇主终止合同的权力

　　在任何雇主认为适宜时，雇主有权向承包商发出终止通知，终止合同。此类终止应在下述日期较晚者后28日生效：（i）收到该终止通知的日期，或（ii）雇主退还履约保证的日期。如果雇主为了自己实施工程或为了安排由其他承包商实施工程，则他将无权根据本款终止合同。

　　在此类终止之后，承包商应按照第16.3款【通知工作及承包商的设备的撤离】的要求执行，并应按照第19.6款【可选择的终止、支付和返回】从雇主处得到支付。

　　当然，并不是每一个合同都会这么复杂。对于一个简单的合同，权利义务比较清楚，即使人为终止，双方之间可能也不会产生很多的权利义务，仅仅在合同中约定人为终止条款适用的情形就差不多了。但对于一个标的额上亿元的合同，合同终止则需尽可能详尽。通常，一个比较完备的终止条款，一般应当具备三个要素，即在什么情况下终止合同，终止合同后权利行使的限制和终止合同的结果。总的来说，出现可以终止合同的情形后，非违约方一般应提前通知违约方，并给予违约方一个宽限期（grace period）予以补救。违约方在不能补救的情况下，非违约方才可以真正实施自己的终止权。终止合同后，应对产生的各种费用和损失以及其他义务如何承担予以明确，如下例：

　　Article 9 Either Party may terminate this Agreement by giving notice to the other Party in accordance with Termination Clause hereof if:

　　A) the other Party stops or suspends or threatens to stop or suspend payment of all or a material part of its debts or is unable to pay its debts as they fall due; or

　　B) the other Party ceases or threatens to cease to carry on all or a substantial part of its business; or

　　C) the other Party begins negotiations for, takes any proceedings concerning, proposes or makes any Agreement for the deferral, rescheduling or other readjustment, general assignment of or an arrangement or composition with or for the benefit of some or all of its creditors of all or substantially all of its debts, or for a moratorium in respect of or affecting all or substantially all of its debts; or

　　D) any step is taken by any person with a view to the administration, winding up or bankruptcy of ［Party B/the other Party］; or

　　E) any event or circumstance occurs which under the law of any relevant jurisdiction has an analogous or equivalent effect to any of the Termination Events listed in clauses 9 ［A］ to ［C］, inclusive; or

　　F) there is a Change of Control as defined below in relation to the other Party.

　　For the purpose of this Clause, Management Control means the power, whether held directly or indirectly, to direct the general management and policies whether through the ownership of voting capital, by contract or otherwise;

　　Either Party shall notify the other Party promptly upon occurrence of a Termination Event affecting that notifying Party or any event or circumstance which is likely to give rise to the occurrence of a Termination Event.

　　Upon occurrence of a Termination Event, the non-defaulting Party may:

　　in the case of a Termination Event, which is not capable of remedy, terminate this Agreement forthwith by written notice to the other Party;

　　in the case of any other Termination Event, serve notice on the other Party specifying the Termination Event and requiring it to be remedied within at least 30 days. If the other Party fails substantially to remedy the Termination Event within the period for remedy specified in the notice the non-defaulting Party may at any time within 90 days after the expiry of the period for remedy specified in the notice terminate this Agreement forthwith by written notice to the defaulting Party.

　　Upon termination in accordance with Clause 3.4:

　　subject to Clauses 3.5 (B) and 3.6, the rights and obligations of the Parties under this Agreement shall terminate and be of no further effect, except that Clauses Governing Law, Jurisdiction, Confidentiality, Liquidated Damages shall remain in full force and effect;

　　any rights or obligations to which any of the Parties may be entitled or be subject before such termination shall remain in full force and effect;

　　Termination in accordance with Clause 3.4 shall not affect or prejudice any right to damages or other remedy which the terminating Party may have in respect of the Termination Event which gave rise to the termination or any other right to damages or other remedy which any Party may have in respect of any breach of this Agreement which existed at or before the date of termination.

　　第9条　在下列情况下，任何一方都可以根据本终止条款通知另一方终止合同：

　　另一方停止或中止或威胁要停止或中止支付其全部或大部分到期债务或无力支付其到期债务；或

　　另一方停止或威胁要停止继续开展其全部或部分业务；或

　　另一方开始与其全部或部分债权人就其全部或绝大部分债务进行谈判、进行诉讼、要求或达成协议要求延期、重新拟定日期或其他重新调整、概括转让或安排或组合，或者延期偿付，与其所有或大部分债务有关或影响到其所有或大部分债务；或

　　任何人采取行动进行接管、清算或破产；或

　　任何其他达到根据相关管辖法律类似或接近于第9条A)、B)和C)所列任何一个终止事件的效果的事件或情形发生；或

　　另一方发生如下述定义的控制权转移。本款所指管理控制指通过拥有具有投票权的资本，或通过合同或其他方式直接或间接指导综合管理或政策的权力；

　　一旦发生终止事件或出现可能导致终止事件出现的事件或情形，任何一方应立刻通知另一方；

　　一旦发生终止事件，非过失方有权：

　　如果是终止事件，并且无法补救，书面通知另一方立刻通知协议；

　　如果是任何其他终止事件，通知另一方，指明终止事件，要求在最少30日内进行补救。如果另一方在通知规定的补救日期内没有对终止事件进行实质性的补救，则非过失方有权在通知规定的补救期满后90日内任何时间书面通知过失方立刻终止协议。

　　如果根据第3.4条一旦发生终止，则根据第3.5(B)和第3.6条，本协议签约方的权利义务终止，不再具有任何效力，但适用法律、管辖、保密、约定的补偿金仍然继续有效；

　　合同方在合同终止前享有的权利和承担的义务继续有效；

　　根据第3.4条终止协议不应影响终止方就导致该终止的事件有关事项应享有的补偿或其他补救，也不影响在终止之前已经存在的与违反本协议有关的任何一方享有的补偿或其他补救权利。

　　不过，不管权利义务是否简单，在约定终止条款时，最好约定合同终止后还有哪些条款需要继续存在并约束合同方，比如争议解决条款、保密条款等所谓的“Agreement Survives Closing”条款。有些国家，一旦合同终止，合同关闭，则被视为整个合同的义务履行完毕，合同方完全从合同中解脱出来。所以如果合同还有需要双方履行的某些义务，最好在合同中加上这样一个条款：Expiry or termination of this Contract shall not in any way affect accrued rights and/or obligations hereunder on or before the date of above expiry or termination, and/or any and all provisions of this Contract relating to unresolved disputes, resolution of disputes and/or indemnification which shall survive any expiry or termination of this Contract.本合同期满或终止不应以任何方式影响本合同项下在前述期满或终止日之前已经产生的权利和/或义务，以及/或与本合同未决争议、争议的解决和/或赔偿有关的所有条款，这些条款在本合同期满或终止后应继续有效。

　　对于控制权转移的问题，如果一个公司50%的股份被收购，这往往规定为是一个人为终止的原因。但在界定这个50%标准的时候，一定要注意，这个50%是否包含50%本数，第三方如果控制了50%的投票权，往往被认为控制权已经实际转移。

　　之所以要把控制权转移作为一个人为终止的原因，目的是为了防止出现新的母公司或者控股公司进入本协议，成为协议一方，而另一方还必须坚守本协议，这就是常说的change of control出现时协议终止权。合同方对新的公司进入协议比较敏感，原因在于，合同方当初决定签订协议进行合作往往是基于对合同对方的信任，而一旦对方被他人借壳，则这种信任不复存在，所谓皮之不存，毛将焉附，故双方一般都同意这种情况出现时合同终止。

　　对于合同一方申请破产的情况，合同方为了保护自己的权利，一般都会选择终止合同。但是具体在什么时间才能行使自己终止合同的权利呢？换句话说，终止合同的权利应在何时方才形成？破产是一个比较漫长的过程，在这段时间内，合同他方是否都具有终止合同的权利？这一般得视合同的约定来决定。比如，有合同约定：No right to terminate shall arise on the presentation of a petition for a winding-up, but only when an order is made；有合同则直接规定：The right to terminate shall arise on the presentation of a petition for winding-up；还有的合同概略的规定：The Party shall have the right to terminate this Agreement if the other Party hereto is winding-up。但这似乎不太清楚，if the other Party hereto is winding-up是已经破产了还是在破产中。从字面意思看，似乎应该是已经破产了，也就是拿到了法院的破产令。为了避免争议，建议在合同中予以明确规定。

　　另外，在分包合同中，总包合同人为终止也往往作为分包合同人为终止的原因之一。总包合同都不存在了，分包合同也就失去了其存在的意义，如下例：

　　This Subcontract shall automatically cease to be valid if the EPC（Engineer, Procure and Construction） Contract is canceled or terminated by the Owner with the Main Contractor and the Main Contractor shall notify the Subcontractor in writing. Upon such cancellation or termination, the Main Contractor shall pay the Subcontractor for all work performed up to date of such notification.

　　如果EPC总包合同被业主取消或终止，该分包合同自动失效，总包商应书面通知分包商。一旦取消或终止，总包商应支付分包商在通知日之前分包商已经履行的所有工作。

　　合同的性质不同，标的不同，人为终止的情形也很不一样。笔者在此无意对其进行一一列举，读者可根据实际情况规定“人为终止”的情形。

　　（六）保密（Confidentiality）

　　合同方在对外交往中，有时候需要向合同对方披露信息或接收合同对方披露的某些信息，披露方为了保护自己所披露的信息不被未经自己同意的任何人知晓，或者不希望除合同方以外的第三方知道有关商业往来信息，通常会选择要求签订保密协议或保密承诺书，或在协议中约定保密条款，保护合同方的权利。比如：

　　Each Party shall treat the existence and contents of this Agreement as confidential, shall not disclose such information to any third party without other Party’s written authority and shall advise all members of its staff concerned with or likely to know of this Agreement and of its confidential nature and shall direct such staff to maintain such confidentiality.

　　任何一方都应对本协议的存在这个事实以及协议内容予以保密，未经另一方书面授权不得将这些信息披露给任何第三方，而且对于所有与该协议有关的或可能知道该协议的员工，应让他们知晓该协议有关事项以及协议性质并要求这些员工保密。

　　1.保护保密信息的方式

　　保护这些保密信息的方式有很多，但主要有以下一些方式：

　　（1）通过确定保密信息的范围来保护保密信息。

　　保密范围是保密协议/承诺书的核心，如果对需要保密的事项约定不明，则承担保密义务的一方将无所适从，不知道对哪些信息承担保密义务，不利于合同的执行，而且也不利于保护信息披露方的权利。对于保密信息的范围，合同方通常采取定义的方式对其予以约定，比如：

　　“Confidential Information” means any and all data, reports, records, notes, compilation, studies and other information disclosed directly or indirectly by one Party to the other Party relating to or in any way connected with the Work, whether such information is disclosed orally, in writing, or by any other means.

　　“保密信息”指一方直接或间接向另一方披露的与工作有关的所有数据、报告、记录和笔记、编辑、研究或其他信息，不管口头披露，还是书面披露，还是以其他任何方式披露概不例外。

　　“Confidential Information” means any and all data, reports, records, correspondence, notes, compilations, studies and other information disclosed directly or indirectly by Party A and/or its Affiliates or any of their Representatives, agents, consultants or advisers to the Recipient or its Affiliates or any of their Representatives, agents or advisers relating to or in any way connected with any of the business activities actual or proposed whether such information is disclosed orally, in writing, in machine readable form or by any other means, regardless of whether such information is identified as confidential. For greater clarity, the expression “Confidential Information” shall include the results, conclusions and findings of any evaluation by Recipient of Confidential Information and any other information derived from the Confidential Information.

　　“保密信息”指甲方或甲方的关联公司或他们的代表、代理、咨询师、顾问直接或间接向信息接收方或信息接收方的关联公司或与实际进行或拟进行商业活动有关的他们的代表、代理、咨询师、顾问披露的所有数据、报告、记录、通信、笔记、编辑、研究或其他信息，不管这种信息是以口头、书面、机读形式还是其他方式披露，也不管这种信息是否被标示为“秘密”概不例外。为更为明确，“保密信息”应包括“保密信息”接收人对保密信息予以评价所得结果、结论和发现以及源自该“保密信息”的其他任何信息。

　　保密信息范围除了采取上例这种从正面的角度对其予以规定外，合同方还经常从反面就哪些不属于保密信息范围的内容予以约定，使保密信息的内容更为明确，如

　　The Confidential Information shall not include any information which:

　　a) was in the public domain at the time of disclosure;

　　b) becomes part of the public knowledge after the time of disclosure through no breach of Recipient of its obligations hereunder;

　　c) was already in the possession of Recipient at the time of disclosure;

　　d) is disclosed to Recipient by a third party in the absence of a duty of confidence hereunder after the time of the disclosure；

　　e) is required to be disclosed by Recipient in accordance with applicable law, stock exchange regulations or by a governmental order, decree, regulation or rule provided that Recipient shall make reasonable efforts to give prompt written notice to the Disclosing Party prior to such disclosure.

　　“保密信息”不包括以下信息：

　　（1）披露之时已进入公共领域的信息；

　　（2）披露之后非因信息接收方违反本保密义务而为公众知晓的信息；

　　（3）披露之时已为信息接收方拥有的信息；

　　（4）信息披露之后由不承担保密义务的第三方披露给信息接收方的信息；

　　（5）根据适用的法律、证券交易所法规或政府命令、法令或法规条例要求信息接收方披露的信息，但信息接收方应尽力在披露前迅速书面通知信息披露方。

　　再比如：

　　Receiving Party may disclose any of the Confidential Information without Disclosing Party’s prior written consent only to the extent that the Confidential Information being disclosed satisfies any of the following conditions:

　　(A) The Confidential Information being disclosed is already known to Receiving party or an Affiliate of Receiving Party on the date the relevant Confidential Information was disclosed to Receiving Party under this Agreement；

　　(B) The Confidential Information being disclosed is already in possession of the public or becomes available to the public other than through the act or omission of Receiving Party or of any other person to whom the Confidential Information is disclosed pursuant to this Agreement；

　　(C) The Confidential Information is required to be disclosed under applicable law,  stock exchange regulations or by a governmental order, decree, regulation or rule or by order of any competent court. In these circumstances, Receiving Party shall make all commercially reasonable efforts to give prompt written notice to Disclosing Party before the time of disclosure.

　　如果保密信息满足下列条件之一，则信息接收方可以未经信息披露方事先书面同意披露保密信息：

　　（1）相关的保密信息在根据本协议向信息接收方披露之日已经为信息接收方或信息接收方的关联公司所知的信息；

　　（2）非由于本协议保密信息接收方或任何根据本协议接收保密信息的其他人的作为或不作为而已为公众所拥有或能够获得的信息；

　　（3）根据适用的法律、证券交易所法规或政府命令、法令或法规条例或管辖法院的命令要求信息接收方披露的信息，但信息接收方应尽合理努力在披露前迅速书面通知信息披露方。

　　需要注意的是，对于已经为公众掌握的信息不属于保密信息，起算点一般以披露之日为界，不是协议签订之日。因为，对于一个为期10年的合同，也许签订之日的信息在第9年或第8年就已经广为人知，而不是保密信息的内容了。

　　信息披露方和信息接收方所处的地位不同，对保密信息的范围要求也存在差异。信息披露方往往希望保护的范围越广越好，因此尽可能约定自己披露给接收方的任何信息，不管重要与否，全部要求接收方保密。比如：All the information provided by Party A to Party B shall be strictly kept in confidence and shall not be disclosed to any third party for  any reason whatsoever.甲方提供给乙方的所有信息都得严格保密，不得因任何原因向第三方披露。而接收方则希望，在披露内容一致的情况下，保密信息的范围越窄越好，这样承担保密义务的范围也就更小了，责任也就更轻了。但是，合同的终极目的是方便执行，因此双方应基于合理的标准约定需要保密的内容和范围。有时，信息接收方会要求披露方对其所承担保密义务的保密信息进行标示，即对要求保密的信息标示“保密”字样，比如：All information provided by the SELLER which the SELLER wishes to remain confidential shall be clearly marked as being confidential.卖方提供的所有信息如果希望不被泄露应明确标明“秘密”，从而最大限度地明确了信息接收方承担的保密义务。

　　（2）通过确定保密信息的使用目的来保护保密信息。

　　The Recipient acknowledges that the Confidential Information is confidential and undertakes hereby to use the Confidential Information solely for the purpose set out in Annex II.

　　信息接收人知晓，该保密信息是秘密的，并在此承诺，对保密信息的使用将仅限于为了附件II中所规定的目的。

　　（3）通过确定保密信息的保密时间来保护保密信息。

　　保密协议/承诺书/条款的效力会因为采取的形式不同而有所区别。通常，保密协议/承诺书都会约定一个有效期，有效期结束，保密义务结束。但是，对于一般协议（如技术服务协议）中的保密条款，协议可能约定2年的有效期，但协议终止后，可能保密义务还得继续一段时间。即协议终止，但保密义务并不必然终止，比如： This Confidentiality Clause shall continue in force notwithstanding the completion, or earlier termination of this PURCHASE ORDER.尽管本采购订单完成或提前终止，但本保密条款继续有效。

　　再比如：

　　If Receiving Party acquires any Disclosing Party’s rights in the Area, this Confidentiality Agreement will terminate automatically on the date Receiving Party enters into a further agreement that contains provisions which supersede this Agreement and address the confidentiality of the Confidential Information relating to the Area. Unless earlier terminated under the preceding sentence, the confidentiality obligations in this Agreement will terminate on the later of three (3) years after the date of this Agreement or the date on which disclosure is no longer restricted under the law applicable in the Area.

　　如果信息接收方获得信息披露方对该区域的权利，则本保密协议将在信息接收方签订了新的协议并且在新的协议中包含替代本保密协议并对与该区域有关的保密信息的保密性作出规定时自动终止。除非根据前款提前终止，否则本协议保密义务将在本协议签字之日起3年后或该区域适用的法律对这种披露不再限制之日起终止，以时间后至者为准。

　　（4）通过确定可以接触保密信息的人员来保护保密信息。

　　一般情况下，合同方会在保密协议中约定可以接触到这些保密信息的人。比如：

　　The Recipient undertakes to disclose the Confidential Information furnished to it only to its employees who have a legitimate and absolute need to know the Confidential Information in order to perform their duties relating to the purpose set out herein.

　　信息接收方承诺，提供的保密信息只会披露给那些为履行与该协议所规定的目的有关的义务而合法且绝对必要知晓该保密信息的员工。

　　在这里，即使是信息接收方，也不是他所有的雇员都可以知晓该保密信息，而是作了限制，即该员工必须是为了履行该合同规定的义务而非常有必要知晓，除此之外，其他员工无权获悉该保密信息，保密信息接收方不得向这些无关的员工披露该保密信息。

　　上面是从正面对保密信息接收方可以披露的对象进行规定，下例则是从反面对此予以规定：The Recipient shall not disclose the Confidential Information to anyone other than its own employees without a prior consent from the Disclosing Party.除非事先获得信息披露方允许，否则，信息接收方不得将该保密信息披露给除其雇员以外的任何人。

　　合同中规定信息接收方知悉该保密信息的人员范围大小，对信息披露方和信息接收方来说意义重大。信息接收方在开展业务过程中，很多时候需要关联公司协同作战，甚至还要聘请一些咨询机构或者融资机构，这些关联公司、咨询机构或融资机构也可能需要接触这些保密信息，因此，接收方应在合同中表明，自己有权将这些保密信息再披露给这些关联公司和/或咨询机构等。实际上，很多项目初期阶段都是集团公司的母公司出面去谈，但真正最后执行项目的是子公司或姊妹公司，如果不允许接收保密信息的母公司将保密信息披露给这些关联公司，合同最后不可能顺利执行。如果母公司擅自将保密信息披露给自己的关联公司，而信息披露方可能正好借此机会终止合同并要求信息接收方赔偿损失。而咨询公司和银行也一样，如果信息接收方要对某个项目进行前期调查，很可能会聘请咨询公司，而在本保密协议中的保密信息如果不披露给这些咨询公司，则没法对这个项目进行前期调查。为了叙述方便，笔者在此将这种保密信息接收方又将保密信息披露给它的关联公司、咨询顾问等的披露称为“再披露”。由于上述原因，很多时候，再披露是必要的，因此，对于需要关联公司/咨询公司知晓的保密信息，一定得在保密协议中约定，保密信息接收方有权向其关联公司/咨询公司披露，比如：

　　Receiving Party may disclose Confidential Information without Disclosing Party’s prior written consent to any of the following Persons:

　　(A) Employees, officers and directors of Receiving Party or its Affiliate；

　　(B) Any consultant or agent retained by Receiving Party or its Affiliate；

　　(C) Any bank or other financial institution or entity funding or proposing to fund Receiving Party’s participation in the venture, including any consultant retained by such bank or other financial institution or entity.

　　信息接收方有权未经信息披露方事先书面同意向下列人员披露保密信息：

　　（1）信息接收方的及其关联公司的雇员、管理人员和董事；

　　（2）信息接收方聘请的及其关联公司聘请的任何咨询方或代理方；

　　（3）任何银行或其他金融机构或对信息接收方参与该投资进行融资或准备融资的实体，包括这些银行、金融机构和实体所聘请的咨询方。

　　当然，如果任由信息接收方再披露保密信息给关联公司、咨询公司或者银行等，则信息披露方对这些通过信息接收方获得保密信息的公司很难控制，不利于自己权利的保护。因此，保密信息披露方往往会在合同中约定一些限制条款，从而更好地控制保密信息的再披露，确保自己的保密信息不被泄露。这些限制措施包括：

　　第一，要求保密信息接收方在进行再披露之前必须获得保密信息披露方事先同意，比如：

　　Receiving Party shall keep all Confidential Information disclosed by Disclosing party to Receiving Party strictly confidential and not disclose, trade or otherwise divulge the Confidential Information to any Person, other than to its Affiliates, without the prior written consent of Disclosing Party, except as permitted by this Section 2. Any disclosure of Confidential Information to an Affiliate by Receiving Party shall be subject to the terms of this Agreement.

　　信息接收方应对所有信息披露方向其披露的信息予以严格保密，未经信息披露方事先书面同意，不得向任何信息接收方关联公司以外的任何人披露、出售或以其他方式泄露保密信息，但第2款允许的除外。向关联公司披露保密信息应遵照本协议条款进行。

　　第二，对保密信息再披露接收方予以严格限制，即对关联公司、咨询机构或银行等进行限制，比如，对哪些公司属于关联公司予以定义（定义宽严随合同性质不同而不同，参见关联公司部分），可能还要求该关联公司必须与本协议中约定的事项有关，比如：

　　The Recipient shall not disclose any Confidential Information to others, except to its Affiliated Companies which are related to the Project in accordance with the terms of this Agreement.

　　信息接收方不得向任何人披露任何保密信息，但根据本协议向与本项目有关的关联公司披露除外。要求关联公司必须与本项目有关，不得向无关的关联公司再披露保密信息。

　　第三，从保密信息再披露的范围进行限制，比如：

　　Disclosure may, however, be made to the extent necessary to accomplish any of the following:

　　(A) To respond to a request by the auditors of a Party；

　　(B) To comply with legal requirements, including subpoenas and orders of a court having jurisdiction.

　　信息披露应以能够满足下列要求为限：

　　（1）回应一方审计要求；

　　（2）法律要求，包括传票和管辖法院命令。

　　再比如：

　　In respect of such confidential information, the BUYER shall be entitled to, subject to the SELLER’S prior consent, which shall not be unreasonable withheld or delayed, disclose to and authorize use by third parties to the extent necessary for the performance of the PURCHASE ORDER.

　　对于这些保密信息，买方在事先获得卖方同意的情况下有权向第三方披露或授权第三方使用，但卖方对此不得无故拒绝或拖延，而保密信息再披露范围以第三方履行本采购订单有必要知晓或使用为限。

　　第四，要求信息接收方在向关联公司和/或咨询机构进行保密信息再披露时，应保证接收信息的这些关联公司和/或咨询机构承担与本保密协议项下同样的保密义务，比如：

　　Receiving Party shall ensure that all Persons to whom the Confidential Information is disclosed under this Agreement keeps such Confidential Information confidential and does not disclose or divulge the Confidential Information to any unauthorized Person.

　　Prior to making any disclosures to Persons permitted under Sections 2.3 and 2.4 above, Receiving Party shall obtain an undertaking of confidentiality from the recipients, enforceable by both Disclosing Party and Receiving Party, substantially in the same form and content as this Agreement.

　　信息接收方应保证所有根据本协议接收保密信息的这些人应对这些保密信息保密，不会向任何未授权方披露或泄露保密信息。

　　在向上述第2.3款和第2.4款允许的这些人披露信息前，信息接收方应从这些信息接收者那里获得本保密协议信息披露方和信息接收方都有权执行的保密承诺，其内容和形式应基本和本协议一样。

　　这种保证与合同转让和分包中要求转让方保证受让方和/或分承包商保密的义务一样，参加转让和分包部分。

　　第五，对于再披露时披露的保密信息，要求信息再接收方只能用于本协议之目的，比如：

　　The Receiving Party and its Affiliate, if any, shall only use or permit the use of the Confidential Information disclosed under this Agreement to evaluate the Area and determine whether to enter into negotiations concerning the Project except otherwise expressly stated herein.

　　信息接收方及其关联公司（如果有），只能将根据本协议披露的保密信息用于或允许用于评价区域并决定是否进入与该项目有关的谈判，但合同另有规定除外。也就是说，关联公司在使用这些保密信息的时候不得为了合同规定以外的目的。

　　对于这种再披露，合同方除了在合同中签订类似保密条款外，还对再披露接收方的保密承诺书的格式作出约定，以确保保密信息披露方也有权执行该再披露接收方签订的保密承诺书。这种约定尤其以知识产权转让协议中最为常见，比如，下述第1部分是合同中的保密条款，第2部分是保密承诺书，作为合同的附件：

　　第1部分

　　7　CONFIDENTIALITY

　　7.1　The Parties each undertake to keep confidential and not to disclose to any third party, or to use themselves other than for the purposes of the Projects or as permitted under or in accordance with this Agreement (including for the purpose of enjoying the benefit of the rights and licences granted under Clause 5), any confidential or secret information in any form directly or indirectly belonging or relating to the other, its Affiliates, its or their business or affairs, disclosed by the one and received by the other pursuant to or in the course of this Agreement, including without limitation any Technology and the existence and terms of this Agreement (Confidential Information).

　　7.2　Each Party undertakes to only disclose the Confidential Information of the other to those of its officers, employees, agents and contractors to whom, and to the extent to which, such disclosure is necessary for the purposes contemplated under this Agreement. Each Party shall ensure that all such personnel enter into and observe the terms of an individual confidentiality undertaking in the form set out in Schedule 3.

　　7.3　The obligations contained in this Clause 7 shall survive the expiry or termination of this Agreement for any reason, but shall not apply to any Confidential Information which:

　　(a) is publicly known at the time of disclosure to the receiving party; or

　　(b) becomes publicly known otherwise than through a breach of this agreement by the receiving Party, its officers, employees, agents or contractors; or

　　(c) can be proved by the receiving party to have reached it otherwise than by being communicated by the other Party including:

　　(i) being known to it prior to disclosure; or

　　(ii) having been developed by or for it wholly independently of the other party; or

　　(iii) having been obtained from a third party without any restriction on disclosure on such third party of which the recipient is aware, having made due enquiry; or

　　(d) is required by law, regulation or order of a competent authority (including any regulatory or governmental body or securities exchange) to be disclosed by the Receiving party, provided that, where practicable, the disclosing Party is given reasonable advance notice of the intended disclosure.

　　7　保密

　　7.1　合同方皆承诺，对于根据本协议或在本协议执行过程中一方披露、另一方接收的以各种形式直接或间接属于或关系到对方、对方的关联公司、对方或关联公司的业务或事务的各种机密信息或秘密信息，包括但不限于对方的任何技术及本协议的存在及其条件（“保密信息”）予以保密，并不会将该保密信息向任何第三方进行披露或用于除项目目的或本协议允许的目的（包括为了享有根据第5条授予的权利和许可的目的）以外的任何目的。

　　7.2　各方皆承诺，仅将对方的保密信息披露给其管理人员、雇员、代理和承包商，并且披露的人员和内容的范围以执行本协议项下目的而应予披露为限。各方应保证，所有这些人员都应签署一份单独的附件3形式的保密承诺书并予以遵守。

　　7.3　不管出于何种原因，第7条中规定的义务在本协议到期或终止后仍然有效，但并不适用于下列信息：

　　（1）向接收方披露之时已为公众知晓的信息；

　　（2）非由于本协议保密信息接收方、其管理人员、雇员、代理和承包商违反本协议规定而为公众知晓的信息；

　　（3）接收方能够证明其获得的信息并非协议对方交流传递给接收方的，包括：

　　（I）在披露之前接收方已知晓的信息；

　　（II）完全由接收方独立于协议对方而开发出来的信息；

　　（III）接收方知道第三方不受任何披露限制并经过恰当的询问后从该第三方处获得的信息；或

　　（4）法律、法规或主管当局（包括立法或政府机构或证券交易所）的命令要求信息接收方披露的信息，但如果可能，接收方应在合理的时间之前通知信息披露方将要进行的披露。

　　下面是该保密条款的附件：

　　SCHEDULE 3

　　FORM OF CONFIDENTIALITY UNDERTAKING

　　To: ［A OR B］, of ［ADDRESS］ (Discloser)

　　I understand and acknowledge that, by virtue of my relationship with ［A OR B］ (Recipient), including without limitation my duties as an ［officer OR employee OR agent OR contractor］ of the Recipient, pursuant to certain contractual arrangements between the Discloser and the Recipient, I will receive or become aware of information belonging or relating to the Discloser, its business, business plans, affairs or activities, which is confidential and proprietary to the Discloser and/or its customers and in respect of which I am bound by a strict duty of confidence (Confidential Information).

　　In consideration of the disclosure by the Discloser of Confidential Information, I undertake to the Discloser that I shall not at any time, whether before or after the termination of my relationship with the Recipient, directly or indirectly, disclose, divulge or make unauthorised use of any Confidential Information, save to the extent that such Confidential Information:

　　(a) is publicly known at the time of disclosure to me; or

　　(b) after such disclosure, becomes publicly known otherwise than through a breach of this undertaking by me; or

　　(c) can be proved by me to have reached me otherwise than by being communicated by the Discloser, including being known to me prior to disclosure, or having been developed by or for me wholly independently of the Discloser, or having been obtained from a third party without restriction on disclosure; or

　　(d) is required by law, regulation or order of a competent authority (including any regulatory or governmental body or securities exchange) to be disclosed by me, provided that, where practicable, the Discloser is given reasonable advance notice of the intended disclosure.

　　Upon the earlier of a request from the Discloser or the Recipient or the termination of my relationship with the Recipient, I will return to the Recipient all Confidential Information in my possession or control and will not retain any copies of the same.

　　I understand and acknowledge that this undertaking, and the obligations contained in it, will continue without limit of period.

　　This undertaking is governed by the laws of England and I submit to the exclusive jurisdiction of the English courts.

　　Signed:

　　Name:

　　Dated:

　　Signed by ［NAME OF DIRECTOR］

　　for and on behalf of ［NAME OF A］

　　Director

　　Signed by ［NAME OF DIRECTOR］

　　…………………………

　　for and on behalf of ［NAME OF B］

　　Director

　　第2部分

　　附件3

　　保密承诺书格式

　　致［甲方或乙方］，［地址］（以下简称“披露方”）

　　我了解并知道，包括但不限于，因为我和［甲方或乙方］（以下简称“接收方”）的关系，我作为接收方的［管理人员或雇员或代理或承包商］根据披露方和接收方之间的某种协议安排所应承担的责任，我将接收到或将会知晓某些属于或关系到披露方、披露方的业务、商业计划、事务或活动，而这些属于披露方和/或其消费者的机密信息且归属于他们，对此我承担严格的保密义务（以下简称“保密信息”）。

　　对于披露方披露的保密信息，我向披露方承诺，我在任何时候，包括我和接收方之间的关系解除之前或之后，不会直接或间接地披露、泄露或未经授权而使用任何保密信息，但下列信息例外：

　　（1）披露之时已为我所知晓的信息；或

　　（2）在披露之后，非因我违反本保密承诺而为公众知晓的信息；

　　（3）我能证明非由披露方交流传递而为我所知晓的信息，包括在披露之前为我所知晓的信息、全部由我独立于披露方开发的信息或从不受披露限制的第三方处获得的信息；

　　（4）法律、法规或主管当局（包括立法或政府机构或证券交易所）的命令要求我披露的信息，但如果可能，我将在合理的时间之前通知披露方将要进行的披露。

　　如果披露方或接收方要求或因我和接收方的关系解除，我将在较早的时间内将我所掌握的或控制的保密信息返还给接收方并不会保留任何该保密信息复印件。

　　我了解并知道，该承诺书以及其中的义务一直有效，没有时间限制。

　　本承诺书受英国法律管辖，英国法院具有绝对唯一的管辖权。

　　2.保密协议与保密承诺书——两种保密形式

　　保密采取的形式主要有三种：保密协议、保密承诺书和保密条款。保密条款一般是保密协议的缩微版，为叙述方便，除非本节后面部分在谅解备忘录和合作意向书中需要单独对保密条款进行规定，在此仅谈保密协议和保密承诺书。一般来说，如果涉及双方互相向对方披露信息，合同方主要采取保密协议的形式，约定双方对披露的信息予以保密；而对于纯粹一方向另一方披露信息的情形，披露方可能会要求接收方签订保密承诺书，即由接收方单方面承诺对披露的信息保守秘密，比如：

　　Hereinafter, ABB, referenced as “Recipient”, the undersigned acknowledges that it will receive, or has received Confidential Information from CPE concerning the construction of the Plaza ZHC,

　　Recipient hereby agrees for valuable consideration, to keep the Confidential Information confidential and not to disclose any Confidential Information to any third parties.

　　ABB，后面称“信息接收人”，即下面签字之人，知道他将收到或已经收到来自CPE公司关于建设ZHC大厦的保密信息。

　　信息接收人在此同意对保密信息进行保密，并不会将保密信息披露给第三方。

　　但实际上，即使单方披露信息，也最好签订保密协议，因为双方保密的内容有可能不仅仅涉及一方披露的内容，还可能涉及承诺书条款或接收方签订了承诺书这样的事实。一个大公司的一举一动往往都会在股市掀起巨浪，因此，即使签订某个方面的承诺书，也可能作为该公司业务的风向标，进而在整个市场上引起竞争方的警觉或者股市上的动荡。有鉴于此，对于单纯的一方向另一方披露信息的情况，也建议用保密协议形式，比如：

　　Both Parties shall keep all the Confidential Information strictly secret and confidential (including the fact that the Confidential Information has been made available to the Recipient and the terms and conditions of this Agreement) and not to disclose any Confidential Information to any third party in accordance with the terms of this Agreement.

　　协议双方对所有的保密信息保密（包括保密信息已经披露给信息接收人这个事实以及本保密协议的条件）并按照本保密协议不得披露任何保密信息给任何第三方。

　　（1）仲裁协议内容的保密。由于各国对仲裁是否应予保密态度不一，如英国和新加坡都认为，保密条款本身就隐含双方应对其承担保密义务，但美国和澳大利亚却不这样认为，因此，如果保密协议适用美国法，建议在保密协议的仲裁条款后，再单独约定对该仲裁予以保密的条款，比如：

　　The direct negotiations, mediation and arbitration required under this Section 5 shall be kept strictly confidential by the Parties and must not be disclosed to third parties. This non-disclosure obligation includes the existence, content, or results of any Dispute resolution proceeding or any materials prepared or submitted in connection with these proceedings. Disclosure may, however, be made to the extent necessary to accomplish any of the following:

　　(A) To enforce this Agreement, including arbitration agreement and any arbitration award or judgment.

　　(B) To apprise the Affiliates of a Party of the status of the proceedings.

　　(C) To respond to a request by the auditors of a Party.

　　(D) To comply with legal requirements, including subpoenas and orders of a court having jurisdiction.

　　双方对根据第5节要求进行直接谈判、调解和仲裁应予严格保密，不得披露给任何第三方。不得披露的内容包括争议解决的存在、内容和结果或准备或提交的与这些争议解决有关的材料。但如果为了下列目的，可以作必要披露：

　　（1）执行本协议，包括仲裁协议和仲裁裁决或判决；

　　（2）通知一方的关联公司有关诉讼状况；

　　（3）回应一方审计要求；

　　（4）遵照法律要求，包括传票和管辖法院的命令。

　　实践中，由于谅解备忘录（MoU）和合作意向书（LoI）通常不具有约束力，因此，谅解备忘录和合作意向书中的保密条款是否具有约束力，各国态度不一样。因此，对于谅解备忘录和合作意向书中的保密条款，应特别约定该保密条款有效，比如：

　　This LoI has been signed by both Parties as an expression of the current intentions of the Parties in respect of the potential cooperation related to the Project. Except for Article 4 of Arbitration and Article 6 of Confidentiality, this LoI shall have no legally binding force or effect.

　　由双方签订的本合作意向书仅仅表达双方有关该项目进行潜在合作的意向，除了本意向书第4条仲裁和第6条保密条款外，本意向书不具有法律约束力。

　　（2）披露方的担保。披露方披露保密信息，前提条件是披露方有权披露。因此在保密协议/承诺书中，披露方一般都会保证自己有权披露保密信息。比如：

　　REPRESENTATIONS AND WARRANTIES

　　7.1　Disclosing Party represents and warrants to Receiving Party that it has the right and authority to disclose the Confidential Information to Receiving Party under this Confidentiality Agreement.

　　7.2　If Disclosing Party breaches the representation and warranty in Section 7.1, this Agreement will immediately terminate without any further action of any party, and Disclosing Party will indemnify and hold harmless Receiving Party and its Affiliates from any losses, costs, damages or claims of any kind as a result of that breach.

　　7.3　Other than as a result of a breach of the representation and warranty in Section 7.1, Disclosing Party will have no liability with respect to the use of or reliance upon the Confidential Information by the Receiving Party or its Affiliates.

　　7.1　信息披露方向信息接收方保证，其有权根据本保密协议向信息接收方披露保密信息。

　　7.2　如果信息披露方违反第7.1节中的保证，本保密协议立即终止而不需要任何一方采取任何进一步的行动。信息披露方应补偿并保证信息接收方和它的关联公司不会因为该保证的违反从而遭受任何损失、开销、损害或索赔。

　　7.3　除了因为违反第7.1节产生的后果外，信息披露方对信息接收方及其关联公司使用或依赖该保密信息概不负责。

　　尽管披露方保证有权披露信息，但披露方一般都进一步规定自己不负责保密信息的准确性；而且，披露方可能还会进一步约定，如果信息接收方因为使用该保密信息造成损失也不负责，比如：

　　Disclosing Party makes no representations or warranties, express or implied, regarding the quality, completeness or accuracy of the Confidential Information. Receiving Party expressly acknowledges the inherent risk of error, processing and interpretation of the Confidential Information.

　　信息披露方对于保密信息的质量、完整性和准确性没有作过任何明示或暗示的保证。信息接收方明显知道保密信息可能隐含错误、处理和解释的内在风险。

　　再比如：

　　It is expressly acknowledged and agreed that Disclosing Party makes no express or implied warranties or representations directly or indirectly to any Recipient of any of the Confidential Information as to the accuracy or completeness of the information contained therein. Neither Disclosing Party nor any of its directors, officers, employees, agents, consultants or representatives shall have liability to Recipient or any other recipients of the Confidential Information arising out of the use of the Confidential Information, it being understood that only those particular representations and warranties that may be made to Recipient in a definitive agreement respecting the Project, when, as and if executed, and subject to such limitations and restrictions as may be specified therein, shall have any legal effect.

　　双方都认可信息披露方没有直接或间接地对信息接收方就本协议所规定的信息的准确性或完整性作过任何明示或暗示的保证。不管是信息披露方还是信息披露方的董事、管理人员、雇员、代理、顾问还是代表都对信息接收方或其他接收保密信息的人使用保密信息不负任何责任。双方都知道，只有就该项目在明确的协议中向接收方特别作出保证才具有法律效力，而且该保证受该明确的协议规定所作出的限制。

　　Both Parties shall be liable for the breach of this Confidential Agreement. Nevertheless, neither Party shall be liable in an action initiated by one against the other for special, indirect or consequential damages resulting from or arising out of this Agreement, including, without limitation, loss of profit or business interruptions.

　　双方应对违反保密协议承担责任。但是，任何一方对于另一方由于本协议产生的各种特殊的、间接的或后果性损失不承担任何责任，包括但不限于，利润损失、商业中断。

　　（3）资料返还。披露方可能还会约定协议终止后保密信息文件资料的返还或者要求接收方销毁这些保密信息资料。但实际上，在当前高度无纸化作业中，很难实现这种资料返还，因为信息都已经电子化了。不过，披露方为了在必要时仍然拥有这个要求返还的权利，一般也会在保密协议/承诺书中予以约定，比如：

　　The Confidential Information is the property of Disclosing Party.

　　Disclosing Party may demand the return of the Confidential Information at any time by giving written notice to Receiving Party. Within thirty days of receipt of this notice, Receiving Party must return all of the original Confidential Information and destroy all copies and reproduction (both written and electronic) in its possession.

　　保密信息属信息披露方的财产。

　　信息披露方可在任何时候书面通知信息接收方要求退还这些保密信息。在收到该通知后三十日内，信息接收方应退还所有的原始保密信息，并且销毁所有信息接收方拥有的拷贝复印件（包括书面的和电子的）。

　　（4）保密协议的救济。信息接收方一旦违反保密协议/承诺书，披露方寻求法院的帮助，要求一方赔偿损失比较难以举证。因此，实践中，真正获得赔偿的不多。唯一可以获得救济的就是申请法院的禁令（injunction），故双方常在合同中约定：

　　Either Party may institute a suite for injunctive relief to prevent a breach of this Confidentiality Agreement in any court of competent jurisdiction; as to any such suit, both Parties accept, and hereby submit, to the nonexclusive in personam jurisdiction of any state or federal court in San Francisco or California. Any other dispute arising out of or in connection with or relating to this Agreement shall be determined by binding arbitration conducted in accordance with this Agreement.

　　任何一方都可以向有管辖权的法院提起诉讼，申请禁令，以阻止违反该保密协议。本合同方接受并同意旧金山或加利福尼亚任何州法院或联邦法院对该诉讼具有非排他性的属人管辖权。任何因本协议或与本协议有关的其他争议应根据本协议通过有约束力的仲裁予以解决。

　　再比如：

　　在仲裁条款部分，双方可能约定：Any dispute between the Parties arising out of or related to this Agreement whether in contract, negligence, tort or otherwise shall be finally and exclusively settled by arbitration by three arbitrators in Beijing, China by China International Economic and Trade Arbitration Committee (CIETAC) in accordance with CIETAC’s Rules in force at the date hereof. Notwithstanding the foregoing, the Grantor is entitled to seek injunctive relief before the Courts in the PRC to prevent or stop any action by the Grantee which jeopardizes Grantor’s or a third party’s interests in the information disclosed to Grantee under this Agreement.双方之间因本协议或与本协议有关的任何争议，不管是合同的、过失、侵权或其他都应最终且无例外地提交中国国际经济贸易仲裁委员会由三名仲裁员根据该委员会在协议签订之日一直有效的仲裁规则在中国北京进行仲裁。尽管有前述规定，授权方有权向中国法院申请禁令，以防止或阻止被授权方采取任何行动从而威胁到授权方或第三方对根据本协议披露给被授权方的信息所享有的权益。

　　有时会在保密协议中直接规定禁令，比如：

　　24. INJUNCTIVE RELIEF

　　The Consultant acknowledges that disclosure of any Confidential Information by him will give rise to irreparable injury to the Company or the owner of such information, inadequately compensable in damages. Accordingly, the Company or such other party may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies which may be available. The Consultant further acknowledges and agrees that in the event of the termination of this Agreement his experience and capabilities are such that he can obtain a consulting arrangement or employment in business activities which are either (1) of a different or non-competing nature with his activities as a consultant for the Company, or (2) are carried on in a different geographic location; and that the enforcement of a remedy hereunder by way of injunction will not prevent him from earning a reasonable livelihood.

　　The Consultant further acknowledges and agrees that the covenants contained herein are necessary for the protection of the Company's legitimate business interests and are reasonable in scope and content.

　　第24条　禁令

　　咨询方知道，披露保密信息将会给公司或信息的所有人造成不可挽回的损害，损害赔偿不足以补偿这些损害。因此，公司或其他这类合同方对于违反或威胁违反前述承诺，除了其他合法的补救措施外，还可寻求并获得禁令。咨询方还知道并同意，如果终止本合同，它的业务范围只能是：它可以获得咨询安排或雇用，但只限于下面的业务活动：（1）与它作为咨询师为公司提供的服务活动性质不同或不具竞争关系的业务活动或（2）在不同的地域；通过禁令进行补救并不妨碍它挣得合理的生活。

　　咨询方也知道并同意，本协议规定对于保护公司的合法的商业秘密是必要的，在范围和内容上也是合理的。

　　（5）声明。由于保密协议一般都是合同方在真正进入实质接触之前签订的，要求合同方就合同方在接触后所披露的信息以及合作的进展以及谈判等相关内容进行保密。由于在大陆法系国家，要求合同双方在合同谈判中应本着诚实信用的原则。如果签订保密协议后，双方谈判不成，最后就双方谈判的项目签订合作协议。则一方可能会认为该保密协议在某种程度上就是一方承诺与对方合作。这样，可能会要求承担缔约过失责任。为了避免这种情况，合同方可能还会在保密协议中约定：

　　Nothing in this Agreement shall be construed as granting Recipient a license under intellectual property rights of Disclosing Party, or any rights in respect of Confidential Information other than the restricted use and disclosure rights implied in Clause 2.

　　Neither Party shall be under any obligation or commitment to enter into discussions or any further agreement merely by reason of the execution of this Agreement or the disclosure, evaluation or inspection of Confidential Information, and this Confidentiality Agreement shall not constitute nor should it be construed to constitute an offer or commitment to sell or acquire the Project.

　　除第2条规定的有限的使用和披露权利外，本协议不应被解释为对信息接收方就信息披露方的知识产权或与保密信息有关的任何权利给予任何授权许可。

　　任何一方并不仅仅因为签署本协议或因为披露、评价或调查保密信息而有任何义务或承诺进行讨论或签署进一步的协议，本协议并不构成，也不应被解释为构成一个要约或承诺出售或购买该项目。

　　有时候，协议方会在协议中约定合同方的受让方或继承方应承担本协议的保密义务。实际上，这种约定基本上对第三方来说没有法律效力，比如：

　　14.1　This Agreement shall be binding upon each party's personal representatives, successors and assignees.本协议对协议方各自的代表、继承方或受让人具有约束力。

　　合同相对性原则决定了合同无法对第三方约定义务，如果要想第三方承担义务，最好采取Release and novation形式，把第三方纳入进来，成为合同的一方。

　　另外，继承方是否有义务继续承担原合同责任或者义务，存在一定的不确定性，这要看是否仅仅是控制权转移（change of control）还是完全变成了另一个公司，如果是变成了另一个公司，就变成了去约定协议外第三方的权利义务。但如果仅仅是控制权转移，协议方还是在独立地对外承担权利义务，合同的权利义务并没有发生质的变化，当然对协议方仍然有效。

　　（七）违约（Breach of Contract）

　　违约条款和违约救济条款在合同中的约定非常重要。涉及违约方面的条款主要包括以下内容：

　　1.何为违约及违约类型

　　违约，即违反合同约定，包括明示的约定和默示的约定。所谓明示的约定，即当事方明确以口头、书面等形式进行约定，比如商品规格的约定、交货时间的约定、交货地点的约定、交货方式的约定、合同价款的约定、合同支付的约定、违约赔偿金的约定、保密的约定等。如果一方不按照双方约定履行，就可能被认定为违约，另一方可以根据明示的约定追究其违约责任。违反明示的约定比较容易识别，在此不予详述。默示的约定，即当事方未经合同明示，但却被法院认为隐含在合同中的约定。由于默示的约定无法从合同措辞中予以判别，必须通过合同措辞隐含的意思予以确定，因此，合同当事方经常就此发生争议。之所以存在这些默示条款，原因在于：合同当事人在签订合同过程中，不可能穷尽所有的条款，某些法律规定、国际惯例或生活习惯都不必在合同中一一罗列，因为这些已经约定俗成，不必明说，大家也应该这样去做。比如，买卖合同中，大家不必明确约定，卖方也应是有权出售；按照说明书销售的药品或物品，理所当然地该药品或物品应与说明书一致；按照样品销售，必然推定该交付的产品和样品一致；修建南京长江大桥，该大桥一定是可以承载车辆和/或行人的。如果在某个特定的行业或职业，或者在某个特定地方的一定类型的合同中属于“惯例”，该惯例也可能被作为默示条款纳入合同。如果对这种法律规定、国际惯例和生活习惯也进行规定，则合同可能成为一个包括法律法规、国际惯例和生活习惯的百科全书，而不是一个可执行的合同。

　　由于默示条款并未在合同中明确约定，而是否存在这样的默示条款往往取决于法官的认知水平和先例，而这种认定往往存在一定的不确定性，故当事方的权益也就相应地存在一定风险。不过，经过几百年的实践经验，对于合同存在哪些方面的默示约定已经积累了很多案例，达成了一定的共识：在这些默示约定中，最重要的是要求“满足目的”（fitness for purpose），这是1979年《货物买卖法》的规定：卖方行为如果属于商业行为，则其货物必须具有令人满意的质量（还可能包括一个默示条款，即货物满足其目的）。如果在合同中没有明确指出，“满足目的”一般指“满足通常的目的”。如果合同中明确约定产品将用于某种特殊的目的，则该合同就隐含一个默示条件，即产品应符合该特殊目的。因此，读者经常会在货物买卖合同签约背景部分，有时也在合同的正文部分，看到签约方对签约目的所作的约定（见本书签约背景部分）。当然，合同当事人也可能在合同的正文部分明确表明，一方提供的产品或服务应当满足合同目的，但这就成了明示条款，而非默示条款，如下例：

　　If, in the opinion of the Buyer, any item of Equipment provided by the Seller is not or is no longer suitable for the purpose intended, then the Seller shall at no additional cost to the Buyer and at the option of the Buyer, either make adequate repairs or arrange for immediate replacement.

　　如果买方认为，卖方提供的设备不满足或不再满足合同欲实现的目的，卖方应按照买方选择进行维修或安排立即进行替换，并不得额外增加买方的费用。

　　对于某些专业性很强，风险性很高的行业，一般要求产品提供方承担“合理的技能和谨慎”的默示义务。比如，在工程设计合同、船舶建造设计、飞机设计、奥运场馆设计合同中，除非合同明确约定合同目的并明确要求设计方提供的产品应满足合同目的，否则设计方的义务一般只需满足“合理的技能和谨慎”（reasonable skill and care）的默示义务。由于“满足合同目的”和“合理的技能和谨慎”的标准差别很大，设计方和客户之间经常就此在合同中进行非常艰难的谈判。总的来说，“满足合同目的”义务比“合理的技能和谨慎”义务要严格很多。尽管“合理的技能和谨慎”不是普通人的“合理的技能和谨慎”，只是在专业（professional）领域中必须具有“合理性”（reasonable），即“普通的技术人员的标准”（standard of the ordinary skilled person），并且这种“合理性”不能要求太高，不是最高要求，只是在签订合同时的标准，设计师只需按照签约时适当标准进行设计，就满足了“合理的技能和谨慎”标准。这种标准通常是一些行业标准，如建筑行业的GB50319-2000，船舶设计行业的《最新船闸电气设计规范与船舶设计制造质量检测技术标准》。满足了“合理的技能和谨慎”标准，即使设计方存在过失（negligence），并且没有达到“满足目的”，也不承担责任；而“满足目的”则正好与此相反，即使设计方满足了“合理的技能和谨慎”标准，且设计方不存在任何过失，但如果没有达到“满足目的”，则构成违约。以上分析可以看出，“满足目的”标准比“合理的技能和谨慎”标准要严厉很多。通俗来讲，如果设计师已经尽到 “合理的技能和谨慎”的义务，则无论设计最后成功与否，只要证明其他设计师也会进行类似的设计，就不用承担责任。但如果约定“满足目的”，即使设计师不存在任何过失，也尽到了“合理的技能和谨慎”的义务，并且其他的设计师处于相同的情形也会进行同样的设计，只要没有达到“满足目的”标准，设计师仍然必须承担违约责任。而对这种设计合同中设计方究竟应该承担什么标准的义务，国际惯例也不一样，比如ICE Design and Construct第8条第2款就要求“合理的技能和谨慎”标准，


注释5



 
 但GC/Works/1 1998在其条件10(2)中就采取了不同的责任标准，


注释6



 
 即“承包商向业主保证工作符合合同承包商通过合同知晓的目的”。读者在阅读时对要求一方提供的产品应满足所谓的“合同目的”（intended purpose of this contract）方面的约定应引起高度注意。

　　有时，合同方为了排除这种默示条款的不确定性，往往选择在合同中明确约定排除隐含条款，如下例：

　　Unless otherwise specified, Seller warrants that the Goods will be fit for the ordinary purposes for which such goods are normally used. Seller does not warrant that the Goods are suitable for any particular purpose for which they may be required, whether or not Seller has reason to know of any such requirements. There are no warranties which extend beyond the description hereof. Except as expressly set forth herein, Seller makes no warranties, express or implied. Seller will assist in obtaining compliance with any warranties of the Manufacturer and in effecting prompt settlement of any just claims, but without responsibility or liability for any such compliance or effecting such settlement. Seller shall not be liable for consequential damages.

　　除非另有规定，卖方保证货物符合该类货物通常使用之目的。但卖方并不保证货物符合买方要求货物满足的任何特定目的，卖方是否有理由知晓该要求都无例外。卖方也不保证超出本协议产品描述的部分。除非在合同中明确指出，卖方对此未作任何明示或暗示的保证。卖方将协助让供应商满足任何保证，并协助迅速解决任何正当的索赔，但对供应商是否遵守或解决索赔问题不承担任何责任和义务。卖方对任何间接损失不承担责任。

　　合同当事方只要在合同中明示地排除默示条款的适用，一般这种排除都是有效的。因为在英国法下，法院一般认为，当事人援用惯例是为了实现法律而不是为了破坏法律，所以默示条款不得与明示条款相冲突或抵触，并且在合同解释规则部分首先提到的就是按照合同字面意思解释。如果合同当事方在合同中明确约定不适用某个惯例，则必须适用该合同条款，而不是惯例，从而将默示的条款排除在外。

　　由于违约类型不同，采取的违约救济方式也不一样。总的来说，违约类型可以分为两大类，即履行义务延迟（包括延迟交货、延迟付款等）和履行义务没有满足其他合同要求（交付的产品如购买的设备、设计方案和建筑等不合格、违反保密条款、擅自分包等）。

　　2.违约补救（BREACH OF CONTRACT）方式

　　合同一方或双方违约，可以采取很多补救措施，包括重做、替换、催告、申请禁令等，具体采取何种补救措施、由哪方进行补救、哪方承担责任，因合同性质不同、标的不同，合同方的约定也很不一样。试看下例：

　　1.1　The Seller will deliver or make the Goods available to the Buyer at the time and place specified in the Purchase Order.

　　1.2　In the event that the Seller is unable to deliver the Goods on the Delivery Time, the Seller shall notify the Buyer at the earliest opportunity.

　　1.2.1　The Buyer and Seller shall endeavour to agree a mutually acceptable revised Delivery Time and method. However, in the event that the Buyer and Seller cannot agree, the Buyer shall have the right to treat such non-delivery as a default of the Seller.

　　1.2.2　Any agreement by the Buyer to a revised Delivery Time shall not, unless otherwise expressly stated, affect any of the Buyer's other rights under this Purchase Order including but not limited to right to Liquidated Damages For Late Delivery which shall operate from the original delivery date.

　　1.1　卖方应在本采购订单规定的交货时间和交货地点将货物交给买方。

　　1.2　如果卖方不能在交货时间交货，卖方应第一时间通知买方。

　　1.2.1　买方和卖方应尽力达成一个双方都可接受的修改后的交货时间和交货方式。如果买方和卖方无法达成一致意见，买方应有权将该未能交货行为视为卖方的过错对待。

　　1.2.2　除非另有明确规定，买方同意修改交货时间，并不影响买方根据本协议行使其他权利，包括但不限于要求卖方支付从最初的交货日期起算的延迟交货赔偿责任。

　　上例是一个买卖合同中关于不能按期交货的补救措施，首先是给卖方一个宽限期，但是买方仍然有追究其延迟交货的责任。而如果双方不能就新的交货日期达成一致，买方将卖方不按期交货视为卖方的过错。合同在其他条款中规定，如果卖方出现过错，买方有权终止合同。因此，如果双方不能就新的交货日期达成一致，买方就有终止合同的权利。

　　一方违约，违约方和非违约方都有权采取补救措施，但非违约方采取补救措施所产生的费用一般规定由违约方承担，试看下例：

　　1.1　If the Buyer is of the opinion that any emergency remedial work or repair is urgently necessary for security, safety or any other purpose which justifies immediate action:

　　1.1.1　where it is practicable to do so, the Buyer shall notify the Seller of the urgency and require the Seller to perform such work as may be necessary;

　　1.1.1.1　If the work or repair so performed by the Buyer or any Contractor retained by the Buyer is not part of the Work, the Buyer shall issue a Change Order making any adjustment to the Purchase Order Price.

　　1.1.2　where the Seller is unable or unwilling to perform that work, then the Buyer may do whatever work or repair that the Buyer considers necessary.

　　1.1.2.1　If the work or repair so performed by the Buyer or the above-mentioned Contractor is part of the Work, the Buyer shall be entitled to recover from the Seller all costs incurred by the Buyer in so doing and shall issue a Change Order making any adjustment to the Purchase Order Price.

　　从上例可以看出，卖方违约，一般应由卖方进行补救，但买方在某些特定的情况下也可以自己采取措施进行补救，包括聘用第三方进行补救。这种特定的情况越广，对买方越有利，但卖方就处于更为不利的位置。而如果该特定情况适用的范围很窄，甚至没有，则卖方会处于比较主动的地位。因此，读者在阅读过程中对这种补救主体和补救方式应予以仔细分析。

　　读者在阅读分析英文合同时，有时对是否存在违约以及违约类型并不十分清楚，如果贸然决定采取不当的补救措施，可能会适得其反。笔者曾在第一章中谈及一个例子，即warranty和indemnity的区别。如果合同使用“warranty”，则当货物出现瑕疵时，买方可以直接起诉卖方违反该“warranty”条款，要求损害赔偿。但如果是“indemnity”，则当货物出现瑕疵时，买方必须先进行维修，然后向卖方索赔该维修所花费用。如果合同明确使用的是“warranty”，当货物出现瑕疵时，买方径直对其进行维修，则很可能卖方对此维修费用不予认可，买方就可能无法就此维修费用向卖方成功索赔，除非合同其他条款对此另有规定。再比如：如果卖方未曾按时交货，买方贸然决定终止合同。但最后发现该未按时交货是由于不可抗力所致，则买方将承担因贸然决定终止该合同而产生的所有损失。简单来说，一方不履行义务通常构成违约，但如果该不履行义务是由于不可抗力（详见不可抗力部分内容）所致或者合同一方已经对该不履行义务放弃权利（详见waiver部分内容），则该合同一方就不得将此视为另一方违约而采取不恰当的补救措施。

　　就违约责任来说，通常情况下，违约一方应当承担违约责任，除非合同中明确约定非违约方放弃追究该违约方的违约责任，试看下例：

　　17.1　Remedies for Breach of Contract　17.1　违约补救措施

　　Except as otherwise provided herein, if a Party (“breaching Party”) fails to perform any of its material obligations under this Contact or otherwise is in material breach of this Contract, then the other Party (“aggrieved Party”) may: 除本合同其他条款另有规定外，如果一方（“违约方”）未履行其在本合同项下某项主要义务或以其他方式对本合同构成重大违反，则另一方（“受损害方”）可以：

　　(a) give written notice to the breaching Party describing the nature and scope of the breach and demand that the breaching Party cure the breach at its cost within a reasonable time specified in the notice (“Cure Period”) (provided that if any representation and warranty of a Party under Article 13.1 is not true and correct in all material respects when made, or if there is a breach of Article 16, then there shall be no Cure Period); and (a) 向违约方发出书面通知，说明违约的性质以及范围，并且要求违约方在通知中规定的合理期限内自负费用予以补救(“补救期”) (但是如果一方在第13.1 条项下所作的任何陈述和担保在作出时存在重大不实、不正确，或者违反第16 条的规定，则没有补救期)；并且

　　(b) if the breaching Party fails to cure the breach within the Cure Period (or, if there is none, at any time following such breach), then in addition to its other rights under Article 15.1(b)(i) or Applicable Laws, the aggrieved Party may claim direct and foreseeable damages arising from the breach. (b) 如果违约方未在补救期内予以补救（或者如果没有补救期，那么在该等违约后的任何时候），除第15.1（b）（i）条或有关法律规定的权利之外，受损害方还可就违约引起的直接和可预见的损失提出索赔。

　　17.2　Limitation on Liability　17.2　责任限制

　　Notwithstanding any other provision of this Contract, ［except for breach of confidentiality obligations or infringement of the other Party's IPR］ neither Party shall be liable to the other Party for damages for loss of revenues or profits, loss of goodwill or any indirect or consequential damages in connection with the performance or non-performance of this Contract. ［Except for breach of confidentiality obligations or infringement of the other Party's IPR］ The aggregate liability of a Party for all claims for any loss, damage or indemnity whatsoever resulting from such Party’s performance or non-performance of this Contract shall in no case exceed ［●］ United States Dollars (US$［●］) or the RMB equivalent thereof. 无论本合同其他条款有何规定，任何一方均不向另一方承担因本合同的履行或不履行而造成的收入或利润丧失、商誉丧失或任何间接或附带性损失的赔偿责任［但该方有违反保密义务或侵犯知识产权情形的除外］。在任何情况下，一方对因本合同的履行或不履行所致的损失、损害或补偿索赔的责任累计总额不得超过［　］美元（US$［　］）或等值的人民币［但该方有违反保密义务或侵犯知识产权情形的除外］。

　　根据上例中第17.1条（b）的规定，如果非违约方向违约方主张索赔，则违约方就应当承担违约责任。

　　3.违约免责限责条款

　　上例中第17.2条主要谈及责任的排除和限制。所谓“责任排除和限制条款”，是指免责条款和限责条款。这种条款是合同方在签订合同时，对合同风险的一种商业分配，其目的是为保护自己不会因为违反某个合同而导致整个公司破产或遭受超出自己预期的损失，从而在合同中规定免除自己责任或者限制自己责任的一种自我保护条款。

　　免责条款可分为肯定性免责条款和否定性免责条款。肯定性免责条款指直接规定合同方应当承担哪些方面责任的条款（例1a）；而否定性免责条款指规定合同方不应当承担哪些方面责任的条款（例2、例3）。限责条款可分为责任最高限额条款（例1b和例4）和责任最低限额条款。有时合同只规定其中一种责任免除或者限制条款，但多数合同都是这几种条款混用（例1和例5）,即在一个合同中既规定免责条款，也规定限责条款。

　　例1

　　Any reasonable costs incurred by the Buyer as a consequence of the Seller’s non-compliance with this Contract shall be for the Seller’s account. These shall include:

　　a) the cost of detection of the defect, removal, transportation, repair, replacement, reinstallation, inspection, re-testing of the GOODS in question；and

　　b) cost of the Buyer’s own personnel together with the proven cost of delay to work of other contractors caused, subject to a maximum of 10% of the aggregate amount of such other cost or the Contract value, whichever is less.

　　由于卖方违反合同，从而给买方造成的合理损失，应由卖方负责。这些损失包括：

　　1）争议货物的瑕疵检测、搬运、运输、修理、更换、重新安装、检测、重新测试所产生的费用；和

　　2）买方自己的人员成本费用以及经证实对其他承包商工作造成的延期费用，但这些费用最高不得超过合同总价的10%，以低者为准。

　　例2

　　SELLER shall not in any event be liable for any indirect, special or consequential loss, howsoever arising (including but not limited to loss of anticipated profits) in connection with or arising out of the supply, functioning or use of the GOODS and the Services even if SELLER shall have been advised of the possibility of such potential loss and shall not be liable for any loss except as provided for in this Contract.

　　卖方对任何间接的、特殊的或后果性损失，不管这种损失是否因为提供或者使用货物或服务或与此有关的活动造成，不承担任何责任（包括但不限于预期利润的损失），甚至已经告知卖方可能会发生这种潜在损失的可能性也不例外，卖方只对本合同规定的损失担责。

　　例3

　　Notwithstanding anything stated in the PURCHASE ORDER to the contrary, the BUYER, its ASSOCIATED COMPANIES and the SELLER, its SUBCONTRACTORS or MANUFACTURERS shall not be liable to each other for loss of profit, anticipated profit or revenue or business interruption or any other indirect or consequential loss arising out of or in connection with the PURCHASE ORDER howsoever caused.

　　尽管订单作出了相反规定，但买方、买方的关联公司和卖方、卖方的分包商或生产商，对因本订单或与本订单有关的各自的利润损失、预期利润损失、收入损失或商业障碍或任何其他间接的或后果性损失都互相不承担任何责任。

　　例4

　　LIQUIDATED DAMAGES FOR LATE DELIVERY

　　In case of late delivery of the GOODS or any part thereof, the SELLER shall pay to Buyer, as LIQUIDATED DAMAGES FOR LATE DELIVERY, two percent (2%) of the value of the portion of the GOODS which is late per week of delay, pro-rated on a daily basis, up to a maximum aggregate of ten percent (10%) of the total PURCHASE ORDER value.

　　延期交货损害赔偿

　　如果出现全部货物或者部分货物延期，卖方每延期一周，应向买方支付延期货物总价的2%作为延期损害赔偿，不足一周，按比例以天计算，但最高不得超过订单总价的10%。

　　例5

　　7　Warranty and Limit of Liability

　　7.1　The Company warrants that the Equipment will perform in accordance with its specification...

　　7.2　The Company and the Customer agree to indemnify each other against any liability arising in respect of injury (including death) to any person or loss or damage to any property which results from the act, default or negligence of itself, its employees, agents or subcontractors.

　　7.3　Neither the Company nor the Customer shall be liable to the other for any claims for indirect or consequential losses whether arising from negligence or otherwise. In no event shall the Company's liability under the Contract exceed the price paid by the Customer to the Company for the Equipment connected with any claim.

　　...

　　14. Entire Agreement

　　The parties agree that these terms and conditions (together with any other terms and conditions expressly incorporated in the Contract) represent the entire agreement between the parties relating to the sale and purchase of the Equipment and that no statement or representations made by either party have been relied upon by the other in agreeing to enter into the Contract. Clause 7 of the “Terms and Conditions of Sale” is in these terms, so far as material:

　　例5是Watford Electronics Limited和Sanderson CFL Limited签订的IT采购合同中约定的责任免除和限制条款，该合同第14条将签约前的一些承诺或者陈述责任排除了， 第7条（a)限制了间接责任，而第7条(b)将全部责任限制在合同总价范围之内，对此，上诉法院法官作出如下评语：This concerned a contract between the defendant (Sanderson) and Watford Electronics for the supply of computer hardware and software.  The contract, based on the defendants standard terms and conditions, included: (i) an entire agreement clause which included an acknowledgement of non-reliance on the part of Watford; and a clause (a) excluding any liability for indirect or consequential losses and (b) limiting its liability to the price paid by Watford under the contract（ Court of Appeal, reported on Lawtel, 23/2/2001）.尽管合同双方在后来的诉讼过程中，法官们对这些条款的解释不尽一致，但在合同中约定这样的条款保护自己总比在合同中没有约定强。

　　在一个总价上亿美元的采购订单中，通常情况下，卖方承担的责任会很多，包括产品瑕疵责任、延期交货责任、对第三方责任（比如专利产品的平行进口或者产品生产、运输或安装过程中对第三方造成的损害赔偿责任）、环境污染责任（购买的产品如果存在瑕疵可能会对空气或者水质造成污染）、对买方工作人员造成的人员伤害责任等。卖方常会在合同中就自己每一项责任做一个免责或者限责约定，比如约定产品瑕疵责任不超过合同总价的15%、延期交货责任不超过延期货物价款的15%，并约定一个较短的诉讼时效（这在英国法下某些商业合同中是允许的）等，试看下例：

　　Article 12-Defective Goods

　　12.1　Where the Company has found the Work or part thereof or any rework performed by the Contractor not to have been performed in accordance with the Contract, the Company shall detail in writing within the period specified in Article 26, the specific nature of the defect and the Article of the Contract that contains the obligation that the Contractor has failed to meet.

　　12.2　Starting on the date set out in the Company’s notice under Article 12.1 to the Contractor (or if no such date is specified, commencing on the date of delivery of such notice to the Contractor), the Contractor shall at its own expense and risk, re-perform that part of the Work which has not been performed in accordance with the Contract, including the replacement of any defective materials and equipment, and any defective Company supplied materials and equipment, if such defect is caused by the Contractor whilst the materials and equipment are in the care, custody and control of the Contractor, the value of such replaced materials and equipment not to exceed the original purchase cost of such materials and equipment to the Company. The Contractor’s liability in respect of such re-performance and/or replacement shall be limited to the value of the relevant re-performed or replaced part of Work plus 15%.

　　12.3　Notwithstanding the Company’s rights pursuant to Article 12.2 above the Company may, after discussion with the Contractor, at its sole option, engage a third party to perform any part of the Work which has not been performed or re-performed pursuant to Article 12.2 in accordance with the Contract and in respect of which the Company has so notified the Contractor in accordance with Article 12.2 above. The Company shall give notice to the Contractor of its intention to exercise this option in which case Article 12.2 shall not apply, and the Contractor shall cease immediately any work being carried out under Article 12.2.

　　12.4　Where the Company, under Article 12.3 above, engages a third party to perform any part of the Work which has not been performed (or re-performed pursuant to Article 12.2) by the Contractor in accordance with the Contract, the Contractor shall be liable for any additional costs(including, without limitation, the total costs of the re-performance of the relevant part of the Work by the third party) reasonably incurred by the Company as a direct result of the defective performance or re-performance of the relevant part of the Work by the Contractor, providing however that the maximum amount of such additional costs for which the Contractor shall be liable in respect of defectively performed or re-performed part of the Work shall be limited to the value of defectively performed or re-performed part of the Work plus 25%.

　　在上例中，12.2将承包商自己重做，更换的责任限额规定在重做或更换部分价值加15%，而12.4则是对公司邀请第三方重做、更换本应由承包商完成的工作，承包商为此而承担的责任限额为不高于重做或更换部分价值加25%。

　　有时候一个合同可能同时会涉及几项责任，各项责任加起来的总和也可能致使一方破产，比如：根据阿尔及利亚法律注册，注册地址在阿尔及利亚的甲方向根据美国佛罗里达州法律注册，注册地址在美国的乙方购买一个储油罐。由于乙方不能按时交货，致使甲方造成巨大损失；储油罐安装后，在试运行的过程中由于储油罐质量问题发生爆炸，致使甲方人员死2人，伤10人，乙方自己员工死亡1人；油罐爆炸后，发生大火，致使周边环境遭受严重污染。这样，乙方不仅要承担延迟交货责任、产品质量不合格责任、对甲方工作人员的伤亡责任以及污染责任。责任金额高达几亿美元，乙方只能宣布破产。因此，为了避免最后承担的责任过高，卖方还会在合同中规定一个总的责任限制（cumulative limit of liability），比如：Notwithstanding Articles 12 (Limit of Liability for Defective GOODS), 14 (Limit of Liquidated Damages for Late Delivery), the Seller’s cumulative liability for the Buyer shall not in any event exceed 20% of the Contract value, whichever is less.尽管有合同第12条（瑕疵产品责任限制）和第14条（延期交货损害赔偿限制），卖方对买方承担的总的责任不得超过合同总价的20%，以低者为准。

　　换句话说，如果只存在产品瑕疵，则适用第12条规定的责任限制；如果只存在延期交货，则适用第14条规定的责任限制；如果同时出现产品瑕疵和延期交货，则适用本条总的责任限制。

　　不过，合同一方将自己的赔偿额限定在一定范围内，无形中加大了合同另一方的风险。因此，合同另一方往往会在合同中规定，该最高责任限额不包括某些事项，即这些事项没有责任限额，比如：The remedies of the Buyer set forth herein are exclusive, and the total liability of the Seller and the manufacturers of Goods with respect to this Agreement and the Goods and services furnished hereunder, and in connection with the performance or breach thereof, and from the manufacture, sale, delivery, installation, repair, replacement or technical direction or services covered by or furnished under this Agreement, whether based on contract, warranty, tort, negligence, indemnity, strict liability or otherwise, shall not exceed the purchase price of the Goods or services upon which such liability is based provided, however, that the limitation of liability set forth in this Section 46.1 shall not apply to demands, claims, and liabilities which are the subject matter of the indemnity provisions set forth in Section 5.1(DAMAGES), 5.2(LIABILITY FOR SELLER’S PROPERTY), 5.3(LIABILITY FOR SELLER’S PERSONNEL) and 5.4(LIABLITY FOR POLUTION FROM SELLER’S EQUIPMENT)。在该例中，对于卖方对买方购买的产品造成的损害、卖方对自己财产的损害责任、卖方对自己工作人员的损害责任和卖方设备造成的污染责任不在该最高限额范围之内，即卖方在计算自己的最高责任限额时不得将这些责任纳入进去。

　　责任限制除了可以采取比例限制（如合同总价的15%，延期货物价款的5%等）外，还有一些采取定额限制，如要求卖方必须投保一个1000万美元的第三方责任险或者投保一个500万美元的环境污染险。具体采取哪种（些）方式，还得视具体合同标的而定。

　　上面例4中约定的预期违约赔偿（Liquidated Damages）在合同中极为常见，它是合同方对违约损失的一种真实估计（a genuine covenanted pre-estimate of damage），是合同方在签约时对某种违约行为可能造成的损失的一种预期。在发生违约的情况下，合同方按照该预期的损失向对方进行赔偿，在某种程度上也是对违约一方的责任起到了限制的作用，例如：

　　If, as a result of delay caused by reasons the Seller can be held responsible for, the Buyer suffers loss, the Seller undertakes to pay for each week or part of a week of delay liquidated damages at the rate of 0.5% per completed week, but not more in aggregate than a total of 5% of the contract price relating to that portion of the equipment which in consequence of such delay can not be commercially and effectively used. All further claims due to late delivery shall be excluded.

　　如果由于卖方原因发生延迟,致使买方遭受损失，卖方保证对延迟交付的货物承担违约金,每届满一周该违约金比率为由于此种延迟导致在商业上无法有效运作的那部分设备的合同价格的0.5％，但违约金合计不应超过该价格的5％。买方就延迟交付不享有进一步的索赔权。

　　有了上述规定，如果发生卖方延期交货，则双方就可以按照上述预期的损失标准予以赔偿。如果没有上述规定，发生卖方延期交货，则买方如进行索赔，首先应证明自己遭受的损失，因为英国法不支持惩罚（Penalty），只支持对非违约方补偿到违约方在不违约时的状态。而要证明这些损失，买方必然要耗费大量的人力物力，相对于一笔数目不算太大的违约金，这种投入并不值得。但卖方的违约也确实让买方遭受了损失。而且，即使买方能够证明自己的损失，如果卖方抗辩说，自己在签约的时候没有预计到损失如此大，可能买卖双方还会就此纠缠很长时间。总之，是非常劳神费力的。因此，为避免这种情况，双方在合同中对此违约预期损失进行约定，表明是双方在签约时已经预见的损失。这样，一旦出现合同约定的违约情形，违约方就得按照该预期违约赔偿金额赔偿非违约方，非违约方不必再劳神费力地去举证自己所遭受的损失。当然，在真正赔偿时，违约方也可能拒绝赔偿，而向法院主张该约定损失太高，已经远远超过了非违约方的实际损失，因此，这是一个惩罚性条款，不具有可执行性。但提出这种主张，举证责任就在违约方，违约方首先要举证该约定补偿数额高于买方的实际损失，违约方为此举证亦需花费大量人力物力，很可能最后判下来的赔偿金额也没有比预期损失金额小多少，因此合同各方一般也只能选择尽可能不违约，或在违约时按照该预期赔偿金额予以赔偿。

　　预期违约赔偿金还有一个作用，就是对合同双方就某些不可预知的违约风险设置一个安全阀。例如，在一个大的建设项目中，如核电站建设，由于项目隐藏的风险太大，合同任何一方对可能出现的风险都无法掌控，承包商通常不愿意签订没有预期违约赔偿金条款的合同，因为预期违约赔偿金条款在很大程度上可以限制自己承担的最大责任，是一个安全阀，使得整个风险处于可控状态。承包商是否承接这个工程也必然是基于自己对该工程的风险损失最大承受力来决定的。对于发包方来说，这个条款也并非不利，因为，如果没有这个预期违约赔偿金条款，在出现承包商违约的情况下，发包方必须举证证明自己的损失，已如前述。

　　预期违约赔偿金在英美法系国家适用非常广泛。因为，英国法主张，对非违约方的补偿应以非违约方的损失为限，并且不包括非违约方的间接损失，对违约方不主张惩罚。因此，在英国法上，罚金被认为是不可执行的，只有预期违约赔偿金才可以执行，非违约方不能仅仅因为违约方的违法行为赚取利益。但中国法不一样，中国法中对违约方可以实施惩罚，非违约方可以因此获得利益，比如《中华人民共和国合同法》规定的双倍赔偿等。

　　对于延期交货的预期违约赔偿金，大家不妨参照下面这个模板：

　　Liquidated Damages

　　Should the Seller fail to make delivery on time as stipulated in the Contract, with the exception of Force Majeure causes specified in Clause 21 of this Contract, the Buyer shall agree to postpone the delivery on the condition that the Seller agree to pay a Liquidated Damages which shall be deducted by the paying bank from the payment under negotiation. The rate of the Liquidated Damages is charged at% for every days, odd days less thandays should be counted asdays. But the Liquidated Damages, however, shall not exceed% of the total value of the goods involved in the delayed delivery. In case the Seller fail to make deliverydays later than the time of shipment stipulated in the Contract, the Buyer shall have the right to cancel the Contract and the Seller, in spite of the cancellation, shall nevertheless pay the aforesaid Liquidated Damages to the Buyer without delay.

　　The buyer shall have the right to lodge a claim against the Seller for the losses sustained if any.

　　预期违约赔偿金

　　除合同第21条不可抗力原因外，如卖方不能按合同规定的时间交货，买方应同意在卖方支付预期违约赔偿金的条件下延期交货。预期违约赔偿金可由议付银行在议付货款时扣除，预期违约赔偿金率按每天收%，不足天时以天计算。但预期违约赔偿金不得超过迟交货物总价的%。如卖方延期交货超过合同规定天时，买方有权取消合同，此时，卖方仍应毫不迟延地按上述规定向买方支付预期违约赔偿金。

　　买方有权对因此遭受的其他损失向卖方提出索赔。

　　读者在阅读该条款时，应注意该限额并非越高越好，要看是否符合预期违约赔偿金这个概念本身，即必须是真实的违约损失，如果畸高，超过了真实的违约损失，很可能被法院判为存在惩罚性罚款，这与英国法相悖。违约方可能会举证证明这是罚金（penalty），因此不具有可执行性。当然，在英国法下，是否含有惩罚性质，一般以是否超过合同双方预见的最大损失为标准，如果不是超过最大损失额，一般也不会被认定为是惩罚性规定。而且，判定是预期违约赔偿金还是罚金应以合同方签约时的标准来定，而不是违约时的标准；况且法官通常也倾向于认为，双方合同中约定的数字就是对预期损失的真实估计，因此不是罚金，是可以执行的。故违约方要成功举证，成本会非常高。

　　分包合同中对预期违约赔偿金的约定常比照总包合同进行约定，比如：

　　1.1　Save where the provisions of the Subcontract otherwise require, the Subcontractor shall so design (to the extent provided for by the Subcontract), execute and complete the Subcontract Works and remedy and defects therein that no act or omission of his in relation thereto shall constitute, cause or contribute to any breach by the Contractor of any of his obligations under the Main Contract. The Subcontractor shall, save as aforesaid, assume and perform hereunder all the obligations and liabilities of the Contractor under the Main Contract in relation to the Subcontract Works.

　　1.2　If Subcontractor’s any breach of this Subcontract contributes to any breach by the Contractor of any of his obligations under the Main Contract, the Subcontractor shall be liable for the Liquidated Damages born by the Contractor to the Owner under the Main Contract.

　　除非分包合同条款另有约定，分包商在对分包工程进行设计（在分包合同规定的范围内），执行和竣工以及修补其中任何缺陷时，应避免其任何行为或疏漏构成、引起或促使总包商违反主合同规定的总包商的任何义务。除上述之外，分包商应承担并履行与分包工程有关的主合同规定的总包商的所有义务和责任。

　　如果分包商违约致使总包商违反总包合同中的义务，则分包商应承担总包商根据总包合同对业主承担的预期违约赔偿金。

　　上述规定实际上是总包商将自己在总包合同中的风险通过分包合同全部转嫁给了分包商。实践中，总包商的这种做法是最正常不过的事情，这也是总包商风险管理中很大的一部分。总包商希望尽可能地将自己在总包合同中对发包方的全部风险通过签订分包合同转让给分包商。而转嫁的方式就是通过在合同中约定“背对背”（back to back）条款。背对背条款，通俗地说，就是总包合同中如何约定的，在分包合同中也作同样措辞的约定，这样，分包商承担的义务完全按照总包合同中的责任义务来进行约定。总包商这样做有时也是迫不得已，因为总包商完成的义务必须得到业主的认可方才视为履行了总包合同的义务。如果分包合同中约定的标准或者分包商承担的义务与总包合同中约定的标准或总包商的义务有异，则分包商可能根据分包合同已经履行了义务，但这个义务的履行不能满足业主的要求，则总包商的分包目的并没有实现。当然，如果分包合同要求的标准更高，没有什么问题。但实践中，总包商一般不会要求超过总包合同的标准，因为那样会加大成本。总包商的目的就是按照业主的要求履行完毕总包合同约定的义务。这种背对背条款的约定有很多种方式，具体如下：

　　* 直接将总包合同中与分包合同相关的条款全部摘录放到分包合同中，成为分包合同的主要条款。

　　* 直接将总包合同作为分包合同的一个附件（一般会把商业价款部分的内容删除），并规定对于总包合同中与分包合同有关的条款，分包商承担如总包商的义务，而总包商行使如业主的各种权利。

　　比如，在一个设计分包合同中，总包商和设计分包商约定：

　　It is agreed that the Main Contract between the Main Contractor and the Owner is the integral part of the Subcontract. Whatsoever in the Main Contract the Owner requires the Main Contractor for engineering and technical matters then these matters shall be deemed as the Subcontractor’s obligation.

　　The Subcontractor shall be responsible for performing all engineering design Work and provide technical support to procurement, construction and commissioning. For the Scope of Works of this Subcontract, all obligations of Contractor defined in the Main Contract, with respect to all engineering activities and technical matters, shall become the obligations of the Subcontractor for its portion of the work, and the Main Contractor shall have the same right and authority as the Owner in the Main Contract.

　　合同方同意，总包商和业主之间签订的总包合同是本分包合同不可分割的一部分。在总包合同中业主要求总包商进行的设计和技术问题，应视为分包商的义务。

　　分包商应负责所有的设计工作并对采购、施工和试运行提供技术支持。至于分包合同的工作范围，所有总包合同中约定的总包商的义务都应该成为分包商的义务，总包商应拥有与总包合同中业主一样的权利（力）。

　　但是，如果采取这种直接将总包合同作为附件的方式，读者应谨慎对待，尤其是对总包合同中有些也许与分包合同有关，但对总包商不利的条款。比如，合同终止条款，在分包合同中可能就得加上“如果总包合同终止，则分包合同终止”。因为，总包合同终止，分包合同的存在将失去意义。如果分包合同不能终止，总包商还得继续承担责任，这是非常不合理的。再比如，有关通知的问题。在总包合同中，业主和总包商可能会约定，如果总包商向业主进行索赔，应提前10个工作日通知业主。而分包合同中如果沿用总包合同的这一规定，即分包商如果索赔，应提前10个工作日通知总包商。但如果分包商在第10个工作日向总包商提出索赔，则总包商可能已经没有时间向业主提出索赔，这样，业主可能就会以总包商没有及时通知业主拒绝对总包商进行赔付。不可抗力、延迟等约定都可能会出现类似问题。

　　* 背对背条款的另一种表达方式就是直接在分包合同中要求分包商研究总包合同，并要求分包商按照总包合同的规定履行分包合同，从而使总包商不会违反其在总包合同中的义务。比如：

　　The Main Contractor shall provide a copy of the EPC Contract(Commercial Provisions excluded) to the Sub-contractor. The Sub-contractor acknowledges and agrees that Whatsoever in the EPC Contract the Owner requires the Main Contractor for engineering and technical matters then these matters shall be deemed as the Subcontractor’s obligation.

　　The Sub-contractor shall assume all such obligations and responsibilities imposed on the Contractor by the Owner under the Main Contract insofar as they relate to the Sub-contract Works as will enable the Contractor to discharge its own obligations and liabilities to the Owner under the Main Contract.

　　The Sub-contractor shall ensure that no act or omission in respect of his obligations under the Sub-contract shall cause the Contractor to be in breach of the Contractor’s obligations under the Main Contract.

　　总包商应向分包商提供一份EPC总包合同复印本（商务条款除外）。分包商了解并同意根据总包合同业主要求总包商承担的设计和技术有关的义务和责任，都应视为分包商的义务和责任。

　　分包商应保证其根据本分包合同实施的任何行为或不作为不会致使总包商违反根据总包合同应承担的义务。

　　分包商应承担业主在总包合同中赋予承包商的所有与分包工程相关的义务和责任，从而使承包商能够向业主履行总包合同的义务和责任。

　　总包商要求分包商按照总包合同履行义务，并且还会要求分包商承担总包商对业主的责任。比如，甲公司（业主）和乙公司（总承包商）签订国贸大厦建设工程合同，合同总价四亿美元；合同对预期违约赔偿金进行了约定：乙公司延期交付，赔偿金应按每日合同总价的0.01%提取。总包合同签订后，乙公司与丙公司签订了分包合同，将大楼设计部分分包给丙公司，分包合同总价三千万美元。对于预期违约赔偿金，乙公司和丙公司也作了约定，但双方对于该赔偿金额各执一词。乙公司认为，由于丙公司设计延迟导致整个工程延迟，乙公司向甲公司承担预期违约赔偿金，丙公司向乙公司承担的预期违约赔偿金理应当按照乙公司和甲公司之间约定的预期违约赔偿金标准予以赔偿，因为这全部是由于丙公司的延期所致，而且乙公司和丙公司都应该可以预见到这种违约给乙方带来的损失。实践中，分包商一般不会看到总包合同的商务条款，因此，对于分包商是否预见到了这些损失，存在不少争议。毕竟，分包商不知总包合同商务条款，故不知总包合同总价具体是多少。除此之外，丙公司作为分包商认为，乙公司签订的总包合同，标的额大，赚取的利润也多，理应承担更大的风险，而分包合同总价不足总包合同总价的十分之一，却要承担总包合同的预期违约赔偿金，这不合理。实践中，分包商究竟如何承担也没有统一的标准，主要视分包商和总包商之间的合同谈判而定。并且只有分包商的延迟直接导致了总包合同的延迟，才应要求分包商按照总包合同的预期违约赔偿金标准进行支付。

　　值得注意的是，在阅读和分析“责任免除和限制条款”部分时，首先要注意，哪些类别的责任可予以免除或限制。如果对此不熟悉，则这些免除条款或者限制条款很可能遭遇最后被法官判为无效的风险。在合同中，双方通常会就过失责任（negligence）、产品瑕疵责任（defective product liability）、误述责任（misrepresentation）、违约责任（breach of contract）、违反法定的默示条件责任（breach of statutory implied terms）（如merchantability and fitness for purpose）、人身伤亡责任（causing death or personal injury）、后果性责任（consequential loss）进行约定。总的原则是，因疏忽过失导致的人身伤害方面的免责或限制条款无效，而其他的损失损害责任以及误述责任免责或者限制条款是否有效适用合理性标准。

　　对于过失责任，在商业性合同中明确约定过失免责，这种要求通常会得到法官的支持。但合同中如果没有约定，则过失并不能够成为免责的理由，合同一方声称违约是因为过失从而主张免责的要求难以得到法官的支持。过失责任免责还必须满足合理性标准，否则也不可能得到法官的支持。

　　对于各种责任的限制，不管是按比例限制还是定额限制，都比较明确，争议不大。但实践中对“Consequential loss”的限制往往出现争议较多，法官的结论也存在较大的差别，如果措辞不当很可能产生诉求得不到法官支持的风险。

　　通常情况下，“Consequential loss”可以同“indirect loss”互换，但二者所涵盖的范围却有一些区别，这尤其体现在“利润损失”（loss of profit）方面，如果一个免责条款仅仅写上不承担“consequential loss”，则并不一定完全能够免除利润损失方面的责任。


注释7



 


　　在本案中，法官认为，简单地排除“consequential loss”这样一种约定只能免除那些不能直接而自然地因该违约导致（flow directly and naturally from the breach）的利润损失，即所谓的“second limb”。换句话说，如果该利润损失是直接而自然地因该违约所致，即所谓的“first limb”，则这一损失不能为“consequential loss”所涵盖，也就不能被免责。根据Hadley v. Baxendale案，“the first limb”和“the second limb”的根本区别在于，该违约导致的利润损失是否为合同双方合理预见，不能合理预见的利润损失属于“the second limb”，仅仅写上不承担“consequential loss”就可以对这部分利润损失免责，而能够合理预见的利润损失属于“the first limb”，必须要有非常明确的规定才可能被免责。另外，还可参见Sugar案。


注释8



 
 在该案中，双方签订一个包含电气设备设计、供货、运输、测试、试运行为主要内容的合同。British Sugar起诉称，该设备设计质量差、安装不合理、从而导致他们无法提供电力供应，要求对方赔偿500万美元，外加增加的生产成本和由于无法供电而造成的利润损失。但NEI根据合同免责条款，要求排除利润损失责任。该免责条款如下：The Seller will be liable for any loss, damage, cost or expense incurred by the Purchaser arising from the supply by the Seller of any such faulty goods or any goods or materials not being suitable for the purposes for which they are required save that the Seller’s liability for consequential loss is limited to the values of the contracts.法院认为，该条款的Consequential loss仅指Hadley v. Baxendale一案中“the second limb”所涵盖的“consequential loss”，即非直接而自然地源于该违约导致的损失。而双方所争议的利润损失并不属于法院所理解的“consequential loss”所涵盖的范围，该利润损失属于直接而自然地由于该违约所致，因此，该项利润损失不得免责。

　　这一原则在英国确立后，美国法也采用了类似的表述。《合同法重述(二)》规定：受违约侵害的一方应获得“根据具体情况而定的收益损失， 加上违约造成的附随损失(incidental damage)和间接损失(consequential damage)。”


注释9



 


　　尽管英美国家对consequential loss免责的约定一般予以认可，但法国要求赔偿所有损失，不管是否可以预见，也就是说可以要求consequential loss和loss of profit。这其实是两大法系的所遵循的法律理念不同。大陆法系强调诚实信用履行合同的义务（the duty to perform in good faith），如果履行合同违反诚实信用，付出的代价是高昂的，实际上是鼓励继续履约。而英国法里面，一般是不赔consequential loss和loss of profit的。也就是说，在英美法下的违约成本比在大陆法下的违约成本低。其实，在对于违约是否可以对违约方进行处罚这方面也可以看出这种法律理念差异。处罚条款实际是大陆法系中对于补救措施，首先要求继续履行的一种鼓励，不履行就惩罚。但英美法系不鼓励继续履行，因此也就不主张罚款，要求赔偿到没有违约状态就好。

　　即使在英美法下，并非所有的责任，只要有合同明确规定，都可以主张免责。一般来说，对于人身伤害或者在消费者合同中，英国有专门的成文法（如UCTA—Unfair Contract Terms Act 1977）限制这种免责条款的适用。另外，违反implied obligations of title通常也不能够要求免责。


注释10



 
 而对于过失免责和违反货物质量规定或违反合同目的的免责规定（breach of the implied conditions of satisfactory quality and fitness for purpose）


注释11



 
 是否能够真正实现免责取决于一个合理性标准（reasonableness test）。尽管对于怎样才算合理没有一个统一的标准，但英国UCTA附件2中列出了几个供法官参考的因素，以确定是否满足合理性标准。比如，在Peglar v. Wang一案中，法官认为，排除所有的“Consequential loss”，并将诉讼时效限制为2年（英国的违约诉讼时效是6年）未能满足合理性标准，而在St. Alban’s City Council v. ICL一案中，法官认为，将责任限制在GBP10英镑不合理；而在Salvage Association v. Cap Financial Services and BSP一案中，法官认为在这个软件开发合同中，将总的责任限制在GBP25,000英镑也不能满足合理性标准。也就是说，在责任最高限额方面也会遭遇合理性标准。而在Horace Holman Group Ltd.v.Sherwood International Group Limited （2000）一案中，Holman向Sherwood订购了一套综合保险经纪系统（integrated insurance broking system），结果该套系统无法使用，致使Holman遭受巨大损失。Holman随后向法院起诉，要求Sherwood赔偿违约损失。法院认为，排除质量和满足合同目的（implied terms of quality and fitness for purpose）之默示条件、排除“consequential Loss”和总价限制（a price paid of liability）都不合理，没有满足合理性标准。

　　对于合同前的陈述或者承诺免责限制，通常情况下，主要通过在合同中规定一条“全部合同”（entire agreement）条款，根据该条款，合同双方一致同意，双方只能依赖于合同中明确规定的条款，而不能依赖合同签订前的任何陈述或者许诺。但实践中，合同一方可能能够证明其是依赖于合同另一方在合同签订前所作出的而在合同中又没有反映出来的陈述，比如买方可能是根据卖方在签约前提供的产品介绍手册或宣传册中的某些描述而签订合同的，Witter案即是这样。买方声称是因为根据卖方提供的产品介绍手册才购买了卖方的产品。但卖方以“全部协议”条款抗辩。


注释12



 
 但是，法官认为，本条款涵盖的范围过于宽泛。换句话说，如果该条款可以有效免除签约前误述的责任，则所有的误述责任，不管该误述属于欺诈、过失或者无过失，都可以免除。在法官看来，根据UCTA，将欺诈误述责任予以免除是不合理的。由于该条款不可拆分，因此判定整个条款无效。根据本案，我们似乎可以得出这么一个结论，如果存在欺诈，则即使规定“全部协议”条款也可能难逃被判无效的命运。

　　这样的案件还有很多，如Pegler案。在Pegler v. Wang（2000）一案中，Wang在合同中答应为Pegler提供项目管理、咨询和商业程序管理方面的计算机软件和硬件及其相关服务。Pegler提出违约赔偿，金额高达两千多万美元。法官认定的事实包括：Wang对其所出售的系统存在误述、未按时交货、关闭了对该项目成功运作至为关键的管理程序、停止销售并最终放弃了该项目。Wang 试图依赖免责条款：Wang shall not in any event be liable for any indirect, special or consequential loss, howsoever arising (including but not limited to loss of anticipated profits) in connection with or arising out of the supply, functioning or use of the Hardware, the Software the Services even if Wang shall have been advised of the possibility of such potential loss and shall not be liable for any loss except as provided for in this Contract来赖除责任。但法官认为，本条“loss of anticipated profits”并不意味着该免责条款可以对所有的利润免责，这种表述只是对间接性的利润损失免责，也就是“the second limb”部分所指的利润损失免责。在本案中，法官还提出一个观点，即本免责条款措辞“arising out of the supply, functioning or use of”只适用于已经交货的情况，而不适用于没有交货或者延期交货的情况。这个案子对我们了解在什么情况下免责条款才能有效适用提供了参考作用。 另外，法官还指出，如果合同一方依赖于另一方的错误陈述从而作出决定签订一项合同，则该误述免责的约定是不合理的。Wang在回应Pegler的招标邀请时过度吹嘘自己的IT系统，从而使Pegler相信这套系统运行起来不成功的风险要低很多，在这个基础上，Wang的免责条款是不合理的，从而不具有可执行性。

　　当然，这里讨论的责任免除或者限制条款一般指商业合同中的免除或者限制责任条款，因为在消费者合同中（指一方为消费者的合同），UCTA(1977)和Unfair Terms in Consumer Contracts Regulations(1999) 都对卖方在消费者合同中免除减少责任采取限制的态度。

　　一般情况下，对是否具有合理性，法官在判断的时候，通常是看整个免责或者限责条款，法官不会把不合理的规定从整个免责或者限责条款中剥离出来认定为无效，而是直接认定整个条款无效。因此，如果要对几项责任进行免责或者限责，或者对同一项责任采取不同的免责或者限责方式，最好分几个sub-clause来写。比如：

　　Limitation of Vendor’s Liability

　　8.1　Notwithstanding any other provisions to the contrary in this Agreement, the Purchaser shall not be entitled to make any claim against the Vendor or any of them under this Agreement after the expiry of two years from the Completion Date including without limitation any claim for breach of warranty(ies), representation(s), undertaking(s) and/or non-disclosure.

　　8.2　Notwithstanding any provisions herein to the contrary, the parties hereto hereby expressly agree that:

　　(i)the aggregate liabilities for all claims, if any, against the Vendor arisen under this Agreement shall at no time exceed［　］.

　　8.3　The Vendor shall not be liable for any claim under this Agreement to the Purchaser unless:

　　(i)the amount of any individual claim made by the Purchaser against it under this Agreement shall exceed RMB 50,000.00 (or its foreign currency equivalent); or

　　(ii)the aggregate amount of all claims made by the Purchaser against it under this Agreement shall exceed RMB50,000.00 (or its foreign currency equivalent).

　　这样，如果8.1款无效，则8.2款和8.3款还仍然有效，但如果不是分成上述这三个小的段落，而是将8.1款、8.2款和8.3款的内容放在一起，则8.1款的内容无效将使得整个含有8.2款和8.3款的内容全部无效。

　　另外，在英国法下，法院一般认为免责、限责条款规定容易导致不合理的结果，所以对免责、限责条款的审核相对比较严格，对合同免责、限责的文字措辞在明确性上要求更高。大法官Lord Reid就此曾发表过一段至理名言：The fact that a particular construction leads to a very unreasonable result must be a relevant consideration. The more unreasonable the result, the more unlikely it is that the parties can have intended it, and if they do intend it, the more necessary it is that they should make that intention abundantly clear。总结起来，结果看起来越不合理，就越不可能是合同方的意图所在。如果合同方确实就是表达该意图，则更有必要将其意图表达清楚。很多时候，处于谈判强势地位的合同一方总是希望最大限度地免除或限制自己的责任，增加对方的责任，这会使得合同条款看似有违常理，以至于使合同条款的合理性不够，这时候，尤其要注意清楚明确地表达出自己的真实意愿。笼统地对“consequential loss”加以排除，不一定能够得到法官的认可。

　　实践中，除了以上谈及的合同某一方在合同中的责任免责和限责，合同中还会涉及相互免责的情况，这其中比较常见的条款是不可抗力条款，合同方各自承担因不可抗力给自己造成的不利后果（详见不可抗力）和间接损失相互免责条款，例如：

　　Notwithstanding any provisions contained in this Agreement to the contrary, neither Member nor its officers, directors, principals, agents, contractors, subcontractors, vendors, employees, Affiliates or related Entities shall be liable to the other for any punitive, special, consequential, incidental or indirect losses or damages, including without limitation, the loss of profits, cost of capital, loss of goodwill and loss of revenue.  The Members further agree that this limitation on liability shall survive the termination or expiration of this Agreement and shall apply (whether in contract, equity, tort, statute or otherwise) even in the event of the fault, negligence (including the sole negligence), strict liability or breach of warranty of the Member whose liabilities are limited.  This limitation shall not, however, limit a Member’s right to recover direct damages available under applicable contract law for the other Member’s breach of this Agreement or a Member’s right to any remedy expressly provided for in this Agreement.

　　尽管合同中有其他相反规定，但成员任何一方及其管理人员、董事、被代理人、代理人、承包商、分包商、供货商、雇员、关联公司和相关实体都不应就惩罚性的、特殊的、后果性的、附随的或间接的损失或损害、包括但不限于利润损失、资本损失、商誉损失或收入损失向对方承担责任。各成员方进而同意，该责任限制在合同终止或到期后仍然有效，并且如果责任受限制的成员方有过失、疏忽（包括完全的疏忽）、严格责任或违反保证也都适用。但该责任限制并不限制成员方根据适用的合同法就其他方违反本协议而获得直接损失补偿的权利以及本协议明确规定的补救权利。

　　合同双方可能不仅对间接损失相互免责， 对某些直接损失也经常约定相互免责，俗称knock for knock条款，见下例：

　　11.1　Mutual Waiver and Indemnity

　　11.1.1　Commencing from the effective date on which any OTHER CONTRACTOR became bound by an article effectively containing the same undertaking as this Mutual Waiver and Indemnity, in any contract which any OTHER CONTRACTOR has entered into with the COMPANY, and for the duration that the OTHER CONTRACTOR remains bound by the provisions of such article, the CONTRACTOR shall save, indemnify, defend and hold harmless the OTHER CONTRACTOR GROUP from and against all claims, losses, damages, costs (including legal costs), expenses and liabilities in respect of:

　　i. loss of or damage to property of the CONTRACTOR GROUP whether owned, hired, leased or otherwise provided by the CONTRACTOR GROUP arising from or relating to the performance of the CONTRACT: and

　　ii. personal injury death or disease to any person employed by the CONTRACTOR GROUP arising from or related to the performance of the CONTRACT; and

　　iii. any consequential loss sustained by the CONTRACTOR GROUP. Consequential losses shall mean indirect losses and/or loss of production, loss of product, loss of use and loss of revenue, profit or anticipated profit, arising from or relating to the performance of the CONTRACT and whether or not such losses were foreseeable at the time of entering into the CONTRACT.

　　11.1.2　Where there is no COMPANY or Industry Mutual Hold Harmless, the COMPANY shall on the request of the CONTRACTOR, with reasonable written notice, advise the CONTRACTOR in writing of the COMPANY’S OTHER CONTRACTORS who are contracted to perform services at the WORKSITE, giving contact details. If the CONTRACTOR identifies any of the COMPANY’S OTHER CONTRACTORS who are not bound by the Mutual Waiver and Indemnity undertaking, the COMPANY shall use its reasonable endeavors to assist the CONTRACTOR to execute a local Mutual Hold Harmless arrangement.

　　11.1.3　On request, the COMPANY shall immediately advise CONTRACTOR if an OTHER CONTRACTOR providing a drilling unit has not agreed to a Mutual Waiver and Indemnity in the terms of Clause 22.14 (b) above.

　　11.1.4　All exclusions and indemnities given under this Mutual Waiver and Indemnity shall apply irrespective of cause and notwithstanding the negligence or breach of duty (whether statutory or otherwise) of the indemnified party or any other entity or party and shall apply irrespective of any claim in tort, under contract or otherwise at law.

　　11.1.5　All the CONTRACTOR’S insurances shall be endorsed to provide that underwriters waive any rights of recourse, including in particular subrogation rights against the OTHER CONTRACTORS and their respective AFFILIATES to the extent of the obligations assumed herein.

　　11.2　COMPANY will not permit any person other than the CONTRACTOR to operate CONTRACTOR’S equipment without CONTRACTOR’S prior written approval, which approval will not be unreasonably withheld or delayed. If such written approval is given the COMPANY agrees to indemnify, defend and hold harmless the CONTRACTOR from and against any and all liabilities arising out of personal injury, death or property damage and loss and/or damage to the CONTRACTOR’S equipment.

　　11.1　相互弃权和保护

　　11.1.1　自任何其他承包商受到其与公司签订的合同中所包含与该相互弃权和保护条款一样承诺的有效条款的约束之生效日始，至该其他承包商继续受到该条款约束的有效期结束的时间内，承包商应保障其他承包商免遭以下有关各方面的索赔、损失、损害、费用（包括法律费用）开支和责任：

　　i. 承包商集团因执行合同或与执行合同有关从而拥有、雇佣、租赁或提供的财产的损失或损害；和

　　ii. 承包商集团因执行合同或与执行合同有关从而雇佣的任何人员的人身伤害、死亡或疾病；和

　　iii. 承包商集团遭受的嗣后损失。嗣后损失指因执行合同或与执行合同有关从而产生的各种间接损失和/或生产损失、产品损失、使用损失和收入、利润或预期利润的损失，而这种损失在合同签约之时是否可以预见在所不问。

　　11.1.2　如果没有公司或行业相互免责， 公司应在承包商提出要求时，采用合理的书面形式，就与公司签订合同并在工地开展服务工作的公司其他承包商及其联系细节书面通知承包商。如果承包商发现任何公司其他承包商不受相互弃权和保护承诺的约束，公司应采取合理方式来努力协助承包商执行当地相互免责的安排。

　　11.1.3　如果提供钻井装置的其他承包商不同意上述22.14 (b) 条关于相互弃权和保护的相关规定，则承包商提出要求时，公司应立即通知承包商。

　　11.1.4　无论什么原因，也不管是否因为被免责方或其他任何实体或任何其他方疏忽或者违反义务（不管是法定义务还是其他义务），根据本相互弃权和保护的所有排除和保护都应适用，而且无论根据合同或法律规定提出任何民事侵权索赔，这条相互弃权和保护条款给予的所有排除和保护也应予以适用。

　　11.1.5　承包商的所有保险都必须同意规定保险商放弃任何追索权，其中尤其是针对其他承包商和他们各自关联公司的代位权，但以其承担的义务范围为限。

　　11.2　没有得到承包商事先书面批准，公司不允许承包商以外的任何人操作承包商的设备，但承包商不得无故拒绝或者推迟这种批准。如果获得该书面批准，公司同意保证承包商免遭因人身伤害、死亡或财产损失和承包商设备损失和/或伤害而产生的任何和所有责任。

　　Knock for Knock条款主要原则是合同方各自承担自己一方的人员伤亡责任、财产损害责任、间接性损失和自己一方资产造成的污染责任，即使因为合同另一方的过失导致产生这些责任也不例外。一般情况下，对第三方责任不适用这条，通常按照相关法律来确定究竟应由合同哪一方承担。

　　不过，这个条款适用中国法时须慎用。一方面，Knock for Knock条款之所以在西方很多发达国家畅行无阻，主要是因为西方发达国家的保险业非常完善和成熟，对于这种因为过失导致的人员伤亡和财产损失以及污染责任通常都在承保范围之内，合同双方都可以最终将这种责任转嫁到保险公司。从实践操作上来说，公司对自己的员工伤亡向保险公司进行索赔远比由合同另一方进行索赔要经济和高效得多。所以，成熟的保险体制是这个条款得以实施的保障。但在中国，保险体制并不完善，保险索赔往往存在很大的不确定性，因此，合同一方因为合同对方的疏忽遭受的损失就存在不能得到保险赔偿的风险。另一方面，中国法律中没有术语与普通法系的indemnity完全对应，法官可能并不一定能够支持在合同一方存在过失导致合同另一方人员伤亡或者财产损失以及环境污染方面的责任而由不存在过失的合同一方承担责任。比如：甲乙双方签订合同，在合同中约定了相互免责的Knock for Knock条款。结果在履行合同过程中，因乙方的过失致使甲方两名工作人员严重受伤。甲方两名工作人员直接向法院对乙方提起侵权之诉。法院受理后，判乙方向甲方两名工作人员进行赔偿。乙方按照法院判决对甲方工作人员进行赔偿之后，根据合同向甲方要求补偿。因为根据合同，甲方应该负责自己员工的伤亡责任，但甲方拒绝补偿，乙方遂根据合同条款诉至法院。但法院认为甲方没有任何过错，拒绝了乙方的请求。之所以会存在这样的风险，还可能与大陆法系和英美法系的合同理念有关。英美法系主张合同自由，双方可以自由约定，法官一般只是根据合同的文字措辞来判定双方之间是否存在违约。但大陆法系的法官更关注的是事实，因此往往根据具体事实的是非曲直来判案。在中国法官看来，既然甲方在本案中不存在任何过失，没有理由让其承担任何责任。《合同法》第53条对于某些免责无效的规定可以看出一些端倪。

　　由于很多时候，买方或者卖方只是代理商而已，所以在大多数情况下，买卖双方会要求这种相互免责条款惠及双方的供应商或者子公司或者合资企业或合作企业。但由于现在基本是买方市场，买方选择的余地很大，很多时候不会对卖方的子公司或者合资企业等免责，买方只承诺对卖方本身有这种免责。也就是说，能否对各方的子公司或者合资企业等免责很大程度上取决于双方的谈判力量和市场导向。下面这个条款就是一个典型的买方占优势的合同规定：

　　19.4　SELLER shall indemnify and hold harmless BUYER from and against any liability, cost or expense for injury, disease or death of the employees of, or loss or damage to property of, SELLER and any fines or liabilities resulting from SELLER, its supplier or their respective employees’ breach of laws and regulations, arising from or in connection with manufacture and/or delivery of the goods (including all consequential losses) irrespective of whether or not contributed to by the negligence of BUYER.

　　BUYER shall indemnify and hold harmless SELLER from and against any liability, cost or expense arising from injury, disease or death of the employees of, or loss or damage to property of, BUYER and any fines or liabilities resulting from BUYER or its employees’ breach of laws and regulations, arising from or in connection with manufacture and/or delivery of the goods irrespective of whether or not contributed to by the negligence of SELLER.

　　19.5　For the purpose of this Article any indemnity or relief of liability in favour of BUYER from SELLER shall also include and for the benefit of the affiliates and any co-venturers of BUYER.

　　上例中，买方的关联公司和合作企业就可以享受免责，但卖方的关联公司和合作企业则无权享受。

　　（八）不可抗力（Force Majeure）

　　《中华人民共和国合同法》第117条规定：因不可抗力不能履行合同的，根据不可抗力的影响，部分或者全部免除责任，但法律另有规定的除外。当事人迟延履行后发生不可抗力的，不能免除责任。

　　本法所称不可抗力，是指不能预见、不能避免并不能克服的客观情况。

　　在英文合同中，不可抗力（force majeure）条款是不可或缺的，即时交易除外。不可抗力条款通常包括不可抗力定义；遭遇不可抗力的一方通知另一方有关不可抗力事宜；不可抗力的影响，如延期履行等；发生不可抗力后的补救措施，如尽力减小不可抗力影响、终止合同等；不可抗力结束后的恢复履行等。

　　合同中对不可抗力的定义比较程式化，标准化，比如：Force Majeure shall refer to Acts of God or force of nature or similar events beyond the reasonable control of the Parties or either of them或The performance of any obligations hereunder is prevented, hindered or delayed because of any event or combination of events which could not be foreseen and/ or which is beyond the control of such Party。通常情况下，不可抗力应该是指不可预见、不可控制且阻碍当事人履行合同义务的特殊事件。实践中，由于这些定义太过笼统，各方对某个事件是否符合不可抗力这个盖帽性定义争论不休。为避免合同方歧义，FIDIC银皮书第19.1条采取的方式十分可取，即在定义之后，合同方进一步对哪些属于不可抗力事件予以明确：

　　19　Force Majeure

　　19.1　Definition of Force Majeure

　　In this Clause, “Force Majeure” means an exceptional event or circumstance:

　　(a) which is beyond a Party’s control,

　　(b) which such Party could not reasonably have provided against before entering into the Contract.

　　(c) Which, having arisen, such Party could not reasonably have avoided or overcome, and

　　(d) which is not substantially attributable to the other Party.

　　Force Majeure may include, but is not limited to, exceptional events or circumstances of the kind listed below, so long as conditions (a) to (d) above are satisfied:

　　(i) war, hostilities (whether war be declared or not), invasion, act of foreign enemies,

　　(ii) rebellion, terrorism, revolution, insurrection, military or usurped power, or civil war,

　　(iii) riot, commotion, disorder, strike or lockout by persons other than the Contractor’s Personnel and other employees of the Contractor and Subcontractors,

　　(iv) munitions of war, explosive materials, ionizing radiation or contamination by radio-activity, except as may be attributable to the Contractor’s use of such munitions, explosives, radiation or radio-activity, and

　　(v) natural catastrophes such as earthquake, hurricane, typhoon or volcanic activity.

　　第19条　不可抗力

　　第19.1条　不可抗力的定义

　　本条所指“不可抗力”系指某种异常的事件或情况：

　　（a） 一方无法控制的；

　　（b） 该方在签订合同前，不能合理地对其加以预防的；

　　（c） 发生后，该方不能合理避免或克服的；且

　　（d） 不能主要归因于该合同他方的。

　　只要满足上述（a）至（d）项条件，不可抗力包括但不限于下列各种异常事件或情况：

　　（i） 战争、敌对行动（不论宣战与否）、入侵、外敌行为；

　　（ii） 叛乱、恐怖主义、革命、暴动、军事政变或篡夺政权或内战；

　　（iii） 承包商人员以及承包商和分包商的其他雇员范围以外的人员的骚动、喧闹、混乱、罢工或停工；

　　（iv） 战争军火、爆炸物资、电离辐射或放射性污染，但可能因承包商使用此类军火、炸药、辐射或放射性引起的除外；

　　（v） 自然灾害，如地震、飓风、台风或火山活动。

　　由于合同方所处的地位不同，承担的义务有别，因此，不可抗力对双方发生的概率和影响都存在较大的差异。比如，在一个中美国际货物买卖合同中，合同采用DDP报价。


注释13



 
 根据INCOTERMS 2000这个合同，卖方的义务是在合同签订后10个月内负责通过海运将货物运达买方所在地大连，买方的义务是货到大连且经检验合格后1个月内付款。在合同履行过程中，卖方遭遇潜在不可抗力的时间是10个月，而买方只有1个月，因此卖方享受不可抗力规定对其进行的保护要远远高于买方。另外，卖方要负责货物的生产和运输，而买方只需要负责付款，生产和运输这种行为遭遇不可抗力的可能性也远远大于买方的付款行为。对不可抗力规定的范围越广，卖方享受该规定带来的利益越多。当然，卖方和买方遭遇不可抗力的种类也会存在一定的差异，比如，对卖方来说，海啸、船员罢工、禁运等都可能成为不可抗力，但黑客侵入金融付款系统导致系统瘫痪可能就不会是不可抗力；换句话说，将海啸、船员罢工、禁运规定为不可抗力，只有卖方享受免责优惠。因此，卖方会强烈要求把海啸、船员罢工、禁运列为合同不可抗力的范围，以期将所有风险都涵括进来，但买方则希望限制不可抗力的范围。从以上分析可以看出，不可抗力范围的定义，造成的影响，双方可采取的补救措施都会对合同双方产生很大的影响。读者应根据自己的服务对象，详查哪些情形可能对自己的客户构成不可抗力，并且尽可能将其规定在合同不可抗力中，而对于那些对对方有利的不可抗力，则要想办法缩小其范围，尽可能将其列举在不可抗力的例外情形中，比如，下面的内容就将原材料短缺和运输迟延规定为不可抗力：

　　22. Force Majeure

　　The term “Force Majeure” means acts of God, fire, casualty, flood,earthquake, strikes or lockouts, riots, insurrections or civil disorders,embargoes, war, any future law, order, regulation, or other act of government, and other delays beyond Seller's reasonable control. If Seller's performance of this Contract is prevented, restricted, delayed or interfered with by reason of Force Majeure, Seller's performance shall be excused to the extent delayed or prevented by Force Majeure, provided,however, that Seller take reasonable steps to avoid or remove such causes of nonperformance and shall continue performance whenever and to the extent such causes are removed.

　　…

　　22．不可抗力

　　“不可抗力”指自然现象、火灾、意外事故、水灾、地震、罢工或工厂关闭、骚乱、暴动或动乱、禁运、战争，任何将来的法律、命令、法规或其他政府行为，运输迟延、能源短缺、原料短缺或在卖方合理控制之外的卖方供应商延迟交货。如果不可抗力的原因阻止、限制、延迟或干扰卖方履行本合同，则应免除卖方对不可抗力所延迟或阻止的部分的履行，但是，卖方应采取合理的措施避免或消除该等造成不履行的原因，并且一旦该等原因被消除，则卖方应继续履行受被消除原因影响的条款。

　　……

　　这就使承担运输义务的一方不至于因为运输迟延而承担违约责任。

　　实践中，由于总包合同一方的分包商遭遇分包合同中所述不可抗力从而影响到该总包合同一方履行总包合同，该总包合同一方能否主张不可抗力。比如，甲方是一家运输公司，乙方是一家货代公司，双方在北京于2006年1月18日签订石油运输合同。双方对乙方的供货商遭受乙方和供货商之间的供货合同约定的不可抗力从而导致乙方不能及时将油储存到指定的发运地点，致使甲方无货可装，船只空舱费高达几十万英镑。甲方认为这不属于本合同的不可抗力，因为这是一个运输合同，甲方提供运输服务、赚取运输费用，乙方的义务仅仅是付款。因此，只有对其付款义务造成履行障碍的才属于本合同的不可抗力，而其将货物储存在合同指定的发运地点是本合同的前提条件，是一个已经存在的状态。乙方不能把它与供货方之间的不可抗力风险转移给运输方。如果按照乙方的要求，则供货方因其与乙方签订的销售合同中的不可抗力导致货物不能及时运送到甲乙双方签订的运输合同中指定的发运地点的风险也转移给了运输方，而供货方因其与石油炼油方签订的销售合同中的不可抗力从而无法把货及时交给乙方的风险也转移给了运输方。从极端意义上说，甲方根本无法掌控整个运输合同，仅仅因为履行一个运输合同却要承担很多个合同中的不可抗力导致的风险，这不是很合理。并且，如果供货方与乙方之间发生的不可抗力也可视作甲乙双方之间的不可抗力，则乙方尽可以在其与供货方之间的合同中扩大不可抗力的范围，如把迟延交货也规定为不可抗力，从而最大限度地保护自己，那么整个市场将混乱不堪。当然，由于不可抗力除了法律规定的以外，双方可以自由约定哪些是不可抗力，双方根据自己的谈判力量，即使同样的合同，因签约方不同，不可抗力的范围也不一样。因此，双方很多时候除了对哪些属于不可抗力事件作出规定外，还会对哪些不属于不可抗力事件的情形作出约定，比如：

　　Force Majeure events shall refer to Acts of God or force of nature or similar events beyond the reasonable control of the parties or either of them.

　　However, Force Majeure shall not include the following:

　　Late delivery of materials caused by congestion at a supplier's plant or elsewhere, or oversold condition of the market, inefficiencies, or similar occurrences;

　　Mechanical breakdown of any item of the SELLER'S, SUBCONTRACTOR'S or MANUFACTURER'S equipment, plant or machinery;

　　Contractual commitment made by SELLER to third parties which limits SELLER'S ability to provide materials or equipment;

　　Financial distress of the SELLER, SUBCONTRACTOR or MANUFACTURER;

　　Cumulative effect of recurring weather over time, including but not limited to excessive cumulative rainfall and/or period of high relative humidity.

　　关于不可抗力条款还有一个非常重要的方面就是不可抗力的补救措施。通常，在补救措施中，一般会规定遭受不可抗力影响的一方尽力减小不可抗力影响的义务（FIDIC银皮书第19.3条）以及不可抗力持续超过一定期间合同双方终止合同的权利（FIDIC银皮书第19.6条）等。对于“尽力减小不可抗力影响的义务”在实践中常常出现争议，因为合同双方对“尽力”的标准理解不一，但一般需遵循一个“合理性”原则。不过，根据合同双方的谈判实力，也可以对这个标准予以规定。另外，由于本条中终止合同的权利对双方影响很大，因此，应重点考虑究竟应该规定多长的时间才能更有效地保护自己的客户。这必须根据合同期的长短、合同标的种类以及客户对合同标的需求的缓急予以确定。通常，合同期越长，不可抗力持续的时间限制相对也更长。比如，一个10年期的建设工程，可能会规定不可抗力持续超过2年，双方才有权终止合同；而对于一个10个月交货期的合同，可能规定不可抗力持续超过2个月，双方就有权终止合同。对于一些应景商品，也许不可抗力超过1周双方就可以终止合同了，比如，购买的圣诞礼物、中秋月饼等。当然，这还得看合同标的种类。比如，在市场上很容易买到自己比较急需的种类物，通常情况买方会要求不可抗力持续的时间比较短，也许规定不可抗力持续超过2周，双方就有权终止合同。总之，把握一个原则，不可抗力持续多长时间可能导致合同目的落空，客户因不可抗力遭受的损失最小，这个时间就是双方有权终止合同的不可抗力持续的最长时间。在终止合同条款后，会紧跟着规定1条，当已支付货款但尚未收到货物时退还货款，当尚未支付货款但已收到货物时，返还货物。

　　当然，不可抗力范围不可能无限扩大。对于哪些情况/事件必须纳入不可抗力范围应有了解；看看哪些是保险没有涵盖，自己客户不能得到保险赔偿的，尽可能纳入不可抗力的范围，而对于通过保险可以获得补偿的事件，双方谈判中则可以作为让步的筹码。

　　世界上很多国家都对不可抗力原则作出了规定，但由于各国司法体系不同、文化传统不同、司法发展程度不同，对不可抗力的认定也会存在一些差别，除了合同中明确规定为“不可抗力”的情形外，其他阻碍合同履行的情形是否能够被认定为“不可抗力”尚存在很大的不确定性。比如，根据德国法，如果由于分包商或其他供应商的原因导致合同无法履行是不能作为不可抗力进行抗辩的，但如果合同予以明确规定，则可以将其认定为“不可抗力”。另外，根据荷兰法，即使合同规定include but not limited to等类似的表述，法官也会将合同中的列举定性为“exhaustive”（穷尽性）的列举。这就要求读者根据适用法律的不同，了解所适用的法律当事国对不可抗力的态度。因此，不要简单地认为，只要发生的事件或者情形符合盖帽性的定义，根据当地法律就一定可以获得免责。在此建议读者将经常存在争议的事件，如工厂倒塌、分包商没有履行义务或履行义务迟延、支付迟延等明确纳入不可抗力范围内或排除在该范围外，比如：

　　Neither the BUYER nor the SELLER shall be liable one to the other for any delay or failure to perform its obligations under the PURCHASE ORDER where and to the extent such delay or failure is caused by Force Majeure.  Notwithstanding the foregoing, BUYER’s obligation to pay the PURCHASE ORDER PRICE, or any other sums due under the PURCHASE ORDER, is not so suspended.

　　在不可抗力条款中有一个颇具争议的术语——Governmental Act。有些合同中，不可抗力条款所列举的构成不可抗力的事件或事实就包括Governmental Act。但Governmental Act是否构成一种不可抗力，往往存在很大争议。这是因为多数合同中没有就这个术语予以定义，而在法律法规中也鲜有类似定义，因此，在阅读合同时，一定要对Governmental Act予以明确，避免争议。在Mamidoil-Jetoil Petroleum Company SA v. Okta Oil Refinery AD［2002］ E WHC 2210(Comm) 一案中，法院认为，“governmental”在合同中用作形容词，对“act（行为）”予以限定，指出该行为的性质和来源。因此，如果某个行为仅仅是为了让依赖于该不可抗力行为的合同方规避履行合同义务，则该行为不能被认定为是“governmental act”（An act cannot, therefore,  be governmental if proved to be made solely or predominantly to enable the party relying on the force majeure clause to avoid its contractual liabilities)。而且，在Madidoil一案中，仅仅因马其顿政府要求Okta不履行其与Jetoil签订的协议的一封信，并不构成一个“governmental act”，因为该行为并不是为公共利益，而是明确表示是为了终止本合同（A letter issued by the Macedonian government requesting Okta not to perform its contract with Jetoil was not a “governmental act” because it was not carried out for the public good, but expressly to bring about the end of the contract）。更重要的是，这封信还是在Okta要求之下才发出的。案子打到上诉法院，上诉法院维持了该判决。

　　下面是一个比较完整的不可抗力条款：

　　27.1　Performance of Obligations

　　If any Party is prevented from performing any of its obligations excluding the payment of monies due hereunder which payment obligations are hereby specifically stipulated to be outside the scope of the definition of Event of Force Majeure under this Contract due to an Event of Force Majeure, the time for performance of the obligations under this Contract specifically prevented from performance by such Event of Force Majeure shall be extended by a period equal to the period of delay caused by such Event of Force Majeure. A Party claiming inability to perform due to an Event of Force Majeure shall take appropriate means to minimize or remove the effects of the Event of Force Majeure and, within the shortest possible time, attempt to resume performance of the obligation(s) affected by the Event of Force Majeure. If an Event of Force Majeure occurs, no Party shall be responsible for any damage, increased costs or loss which the other Parties may sustain by reason of such a failure or delay of performance, and such failure or delay shall not be deemed a breach of this Contract. All other obligations under this Contract and the time for performance thereof shall remain unaffected.

　　27.2　Notice

　　The affected Party shall immediately notify the other Party of the occurrence of any Event of Force Majeure in accordance with Article 30.5 and shall provide available evidence thereof. Should the delay caused by any Event of Force Majeure continue for more than ninety (90) consecutive days, the Parties shall settle the issue of further performance of this Contract through friendly negotiations or in accordance with Article 23.1(f).

　　27.3　Continued Implementation of Contract

　　During the period of an Event of Force Majeure, the Parties shall in all other respects continue their implementation of this Contract.

　　27.1　明确约定不付款不构成一种不可抗力，明确约定一方减小损失的义务，比较完整标准的不可抗力条款。

　　27.2　通知

　　受不可抗力事件影响的一方应立即按照第30.5条规定将不可抗力事件的发生通知另一方并提供其所能得到的证据。如果不可抗力事件导致的延误持续，其时间超过连续的九十(90)天，则双方可通过友好协商或依照第23.1(f)条规定，解决如何继续履行本合同的问题。

　　27.3　继续履行合同

　　在发生不可抗力事件期间，双方应在其他各个方面继续履行本合同。

　　另外，不可抗力不包括出现严重困难(hardship)。Hardship条款指条件发生巨大改变，合同一方履行合同义务变得非常困难，合同方履行这些义务费用将增加很多，但合同方自身却不希望终止合同，因此对合同义务做适当的调整以满足变化后的形势。Hardship条款主要是针对某些很可能会出现一些意想不到困难的合同中，比如，在隧道工程合同中，由于对地质条件的把握不是非常准确，很可能导致整个隧道工程大大延期，而延期对承包商来说无疑是致命的。因此，双方最好在合同中约定一条hardship条款，这样风险就大大减小，而不要误以为这个巨大而难以预料的困难就是不可抗力。

　　Hardship条款一般包括两个部分，首先，在什么情况下适用该Hardship条款。双方可以采取列举的方式，通常都是那些对合同履行义务产生了某些双方认可的影响。其次，一旦这些情况发生，双方应该采取什么样的步骤对合同义务作出调整从而满足变化了的形势。但是，由于多数情况下，双方并不能对所有可能的变化后结果有很详细的预测，因此在签订合同的时候，双方无法对这些情况进行列举，所以只好在合同中进行简单规定，双方有权就合同进行重新谈判。但这种重新谈判的权利往往具有很大的不确定性，很难执行。在英国案例上还有很多被法院判定不可执行而无效，但该条款无效并不影响合同其他条款的效力。因此，遭遇Hardship的一方还得按照合同规定履行合同义务。建议在阅读合同的时候，把能够预计到的Hardship加上去，同时加上重新谈判的权利，或者规定如果双方在多长时间内无法重新谈判从而就变化后的形势对合同义务进行调整，则有权终止合同。

　　2009年2月9日由最高人民法院审判委员会第1462次会议通过《最高人民法院关于适用〈中华人民共和国合同法〉若干问题的解释（二）》，本解释第第26条规定的情势变更原则与这很类似：“合同成立以后客观情况发生了当事人在订立合同时无法预见的非不可抗力造成的不属于商业风险的重大变化，继续履行合同对于一方当事人明显不公平或者不能实现合同目的，当事人请求人民法院变更或者解除合同的，人民法院应当根据公平原则，并结合案件的实际情况确定是否变更或者解除。”

　　（九）争议的解决（Settlement of Disputes）

　　日常英文合同争议主要通过三种方式解决：调解、仲裁和诉讼，但由于实践中80%的英文合同都将仲裁作为合同方解决争议的首选。因此，本文以下着重对仲裁方式予以详细论述，诉讼和调解方式只在文后略作评议。

　　1.争议解决的仲裁方式

　　在英文合同中，仲裁是最常见的争议解决方式。合同各方往往在合同签署时在合同中约定或在争议发生后通过签订仲裁协议等类似文件来约定采取仲裁方式解决争议。由于争议发生后，各方要想达成一致意见比较困难，因此，合同方主要还是采取在签署合同的时候在合同中约定仲裁条款，一旦争议出现，合同方便可根据该仲裁条款向仲裁庭申请仲裁，比如：

　　Any dispute, claim or controversy arising from or in connection with this Purchase Order (including any question regarding this Purchase Order’s existence, validity or termination), or the breach, termination or invalidity thereof, shall be finally and exclusively settled by arbitration in BEIJING by CIETAC (China International Economic and Trade Arbitration Commission) in accordance with the arbitration rules of CIETAC then prevail. The arbitration tribunal shall be comprised of three arbitrators. The language to be used in the arbitration proceedings shall be Chinese. The award shall be final and binding on both Parties.

　　因本采购订单产生的或与本采购订单有关的任何争议、索赔或争吵（包括有关采购订单的存在、效力或终止的问题）、或违约、终止或无效，最终都只能由中国国际经济贸易仲裁委员会按照该会现行有效的仲裁规则在北京进行仲裁。仲裁庭应由3名仲裁员组成。仲裁语言应为汉语。仲裁裁决结果是终局的，对双方均有约束力。

　　因为仲裁是争议双方在争议发生之前，或者在争议发生之后达成协议，将争议自觉地交给仲裁庭作出裁决，双方有义务自觉履行该裁决的一种争议解决方式。仲裁条款本身是否有效将直接决定该合同双方能否进行有效仲裁。总的来说，仲裁条款应具备以下几个要素（不同仲裁规则规定稍有差异，但这7个要素已经非常全面）：

　　（1）仲裁意思表示。一般来说，双方在合同中约定了仲裁条款，基本上就视其为双方将争议提交仲裁的意思表示。当然，双方也可以在合同中清楚地表明愿意就争议提交仲裁的意思，比如，双方约定：“Both Parties agree to have any dispute related to the existence, validity, termination and/or construction of the Agreement settled by China International Economic And Trade Arbitration Commission (CIETAC) before a sole arbitrator in accordance with its Arbitration Rules”。合同方同意，将与本协议的存在、效力、终止和/或解释方面有关的争议提交中国国际经济贸易仲裁委员会根据该会仲裁规则进行仲裁，仲裁员为一人。

　　（2）仲裁范围。合同方应在合同中约定仲裁范围。由于在签订合同时，合同方对未来究竟可能发生什么样的争议没有很明确的概念，因此，实践中合同方往往只是在合同中泛泛地约定“any dispute related to the existence, validity, termination and/or construction of the Agreement(与本协议的存在、效力、终止和/或解释方面有关的争议)”、“Any dispute, claim or controversy arising from or in connection with this Purchase Order (including any question regarding this Purchase Order’s existence, validity or termination), or the breach, termination or invalidity thereof［因本采购订单产生的或与本采购订单有关的任何争议、索赔或争吵（包括有关采购订单的存在、效力或终止的问题）、或违约、终止或无效］”、“any dispute, claim or controversy arising from or in connection with this Contract（对因本合同产生或与本合同有关的任何争议，索赔或争论）”。由于过于宽泛，难以界定，因此，一旦最后合同方因合同出现不同意见的时候，合同方就会对该不同意见是否属于仲裁条款中的“争议”而提出不同意见。为此，合同方还可能对“争议”一词予以定义，从而更加明确地界定其范围，如下例：

　　“Dispute” means any dispute or controversy arising out of this Agreement, including a dispute or controversy regarding the existence, validity, interpretation, enforceability or breach of this Agreement.“争议”指因本协议产生的各种争议和争论，包括本协议存在、效力、解释、执行或违约有关的争议或争论。

　　（3）仲裁机构。仲裁分为机构仲裁（Institutional Arbitration）和特别仲裁（ad hoc Arbitration）。基本上世界承认仲裁的国家都承认机构仲裁，但对特别仲裁，则存在不同态度。比如，中国内地就要求必须采用机构仲裁，不适用特别仲裁。中国对其境内特别仲裁裁决结果不予认可，但对在国外采用特别仲裁方式所得裁决结果还是认可的。因此，读者在阅读英文合同过程中，如果发现特别仲裁，应确认仲裁所适用的法律所在地国（地区）承认特别仲裁。由于各国对仲裁条款所适用的法律和整个合同所适用的法律是否必须一致存在不同意见，读者还需明确该仲裁条款究竟适用什么法律。合同方通常在合同结尾法律适用部分对此予以说明（具体详见本书法律适用部分），但也可以在争议解决条款部分说明本争议解决适用的法律，但在争议解决部分直接规定的情况极为少见。

　　目前，国际上比较知名的仲裁机构主要有以下几个：

　　①国际商会仲裁院（ICC），成立于1923年，隶属于国际商会。

　　②瑞典斯德哥尔摩商会仲裁院（Arbitration Institute of the Stockholm Chamber of Commerce），它成立于1917年，隶属于斯德哥尔摩商会。斯德哥尔摩商会仲裁院没有仲裁员名册，仲裁双方可以聘请全世界任何地方、具有相当公正，有一定知识程度的人员。它没有官方固定的组织机构，只设一个秘书处，管理受案，分发邮件；它没有固定的书记员，每个案件是临时从律师事务所聘请有经验的律师担任书记员。

　　③美国仲裁协会（AAA），总部设在纽约，由美国公开社团、美国基金会和一些美国工商团体组成。

　　④香港国际仲裁中心（HKIAC），是按照香港的公司法注册登记的、具有公司性质的民间机构。

　　⑤英国伦敦国际仲裁院（LCIA），成立于1892年，它是由伦敦市政府、英国女王推举的仲裁员协会和伦敦工商会组成，主要管理人员由仲裁员协会进行管理。

　　⑥中国国际经济贸易仲裁委员会（CIETAC)，成立于1956年，在涉外仲裁中发展很快，2006年共裁决各类仲裁案件900多件，居亚洲之首。

　　（4）仲裁地、仲裁规则和仲裁语言。对于这三者，主要视合同方方便和最后便于执行而定，其中并无太多的法律风险，在此不予详论。

　　（5）仲裁效力。需要注意的是，并非仲裁条款包含了上述要素就一定有效，各国对仲裁条款的效力在认定上因各国法律制度不同会存在些许差异。总的来说，英美国家对仲裁条款的要求比较宽松，通常情况下，仲裁庭都会裁定仲裁条款有效，除非该仲裁条款实在无法适用。比如，在同一条款中同等条件下既约定到伦敦仲裁又约定到纽约仲裁，或言语之间矛盾冲突太多，实在难以给予其明确的意义。但中国在仲裁条款效力方面则要求较严格。根据《中华人民共和国仲裁法》（1994），合同各方应该选定仲裁委员会，否则，该仲裁条款很可能被认定为无效。比如，合同方约定由北京的仲裁庭仲裁，则该条款无效，因为北京有两个仲裁庭，即中国国际经济贸易仲裁委员会和北京市仲裁委员会。有时，合同方选择了一个仲裁委员会，但因为名字不太准确，也会导致该仲裁条款无效。但2006年最高人民法院出台了对《中华人民共和国仲裁法》的解释，该解释适当放宽了对仲裁条款效力的条件。比如，对于合同方没有十分准确地或明确地说明是哪一家仲裁机构仲裁，但能够通过推定得出具体是哪个仲裁机构，则该仲裁条款仍然有效。比如，双方约定到西安仲裁机构仲裁，如果西安只有一个仲裁机构，原则上这是能够被确认的。因此，这样的条款，如果在该司法解释出台前一般是无效的，但现在应该是有效的。在笔者看来，仲裁法规定的几种仲裁条款无效的情况中，有两种情况比较容易被读者忽视，第一种合同方在仲裁条款中既约定仲裁又约定向法院起诉，比如，因执行本协议所产生的任何争议都应通过双方协商解决，如果协商不成，则双方可以向中国国际经济贸易仲裁委员会提起仲裁或者向北京市中级人民法院起诉；第二种仅仅在仲裁条款中约定仲裁规则和/或仲裁地点，比如，因执行本协议所产生的任何争议都应通过双方协商解决，如果协商不成，则双方可以去北京仲裁，适用中国国际经济贸易仲裁委员会仲裁规则。根据该司法解释，以上两条仲裁条款都无效。对于第一种情况，自《中华人民共和国仲裁法》颁布实施以来，最高人民法院对这种既约定仲裁同时也约定诉讼的条款都认定为无效；第二种约定更具有迷惑性。实践中，仲裁地点和仲裁庭可以不在仲裁机构所在的城市，比如，双方可以约定在香港仲裁，但由英国伦敦商事仲裁院的人仲裁，因此，双方约定去北京仲裁并不能因此断定是由北京的仲裁机构仲裁；同样，适用的仲裁规则和选择的仲裁机构也可以分离，即双方可以选定英国伦敦商事仲裁院按照中国国际经济贸易仲裁委员会仲裁规则进行仲裁。因此，在第二种情况下，双方约定适用中国国际经济贸易仲裁委员会规则，并不代表就是由中国国际经济贸易仲裁委员会仲裁。综上所述，为避免面临仲裁条款无效的风险，阅读仲裁条款时，注意一下仲裁条款所适用的法律（可能与合同所适用的法律有别，已如前述），如果适用的法律是中国法，则最好指定一个具体的仲裁机构，约定仲裁地点和仲裁规则等。

　　下面是一个比较全面的仲裁条款：

　　11.1　Any dispute, controversy or claim arising out of or relating to this Agreement shall be resolved by way of arbitration请求仲裁的意思表示和仲裁范围。

　　11.2　The arbitration shall be conducted in The Hague, The Netherlands in accordance with the UNICITRAL Arbitration Rules in force at the moment of commencement of the arbitral proceedings（仲裁地点、仲裁规则）。

　　11.3　There shall be three arbitrators, one appointed by each of the Parties hereto and the third by agreement between the Parties or, in default of agreement, by the President of the International Chamber of Commerce in Paris, France. Proceedings shall be conducted in the English language（仲裁程序——仲裁机构、仲裁员和仲裁语言的选择）。

　　11.4　The award of the arbitration tribunal shall be final and binding upon the Parties and either Party may apply to a court of competent jurisdiction for enforcement of such award（仲裁裁决的效力和执行）

　　11.5　All arbitration fees and costs (including the translation costs and costs of legal representation and witnesses) shall be borne by the non-prevailing Party（由败诉一方承担仲裁费用）。

　　一般的仲裁条款主要包含这7个要素，不过合同方也可以根据实际情况在仲裁条款中就仲裁的执行也一起予以约定，美国律师常倾向于此，比如：

　　9　Arbitration

　　9.1　Any dispute arising from or arising out of or in connection with the contract shall be settled by both Parties through friendly consultation. Such consultation shall commence immediately after one Party has delivered to the other Party a written requirement for such consultation. In the event that such dispute can't be settled through consultation within ninety(90)days upon the giving of such notice, such dispute shall be submitted to［Name of the Arbitration Tribunal］in ［ Jurisdiction ］ to be arbitrated at the requirement of one Party after the other Party has been notified.

　　9.2　There shall be three arbitrators, of which one is appointed by Party A and one by Party B, the two arbitrators shall be selected within thirty(30)days after giving or receiving of the requirement for Arbitration. The third arbitrator shall be selected by the Chairman of ［the Arbitration Tribunal］, such arbitrator shall be neither a Japanese Citizen nor a citizen of ［Name of the country］. If one Party fails to appoint an arbitrator within thirty(30)days after the other Party has appointed an arbitrator, the appoint shall be made by the Chairman of ［the Arbitration Tribunal］.

　　9.3　The arbitral award shall be final and binding upon all Parties, not subject to any appeal, and shall deal with the question of costs of arbitration and all matters related thereto.

　　9.4　Judgment upon the award rendered by the arbitration may be entered into any court having jurisdiction, or application may be made to such court for a judicial recognition of the award or any order of enforcement thereof.

　　9.1　因本合同引起、产生于本合同或与本合同有关的任何争议应由双方通过友好协商加以解决。该等协商应在一方向另一方发出有关协商的书面要求后立即开始。如果在上述通知发出后的九十(90)天内，争议未能通过协商解决，则争议应根据任何一方的要求，经通知另一方后，交由［仲裁庭名称］ 在［管辖地］仲裁解决。

　　9.2　仲裁员应有三(3)名。甲方应选出一(1)名仲裁员，乙方亦应选出一(1)名仲裁员，两（2）名仲裁员应于发出或收到仲裁要求后的三十(30)天内选出。第三名仲裁员应由［仲裁庭名称］主席选出，该仲裁员既不应该是日本公民，也不应该是［国家］公民。如果在第一名仲裁员选出后的三十(30)天内，一方不能任命一位同意出席仲裁的仲裁员, 则有关任命应由［仲裁庭］主席作出。

　　9.3　仲裁裁决应是终局的，对合同各方均具有约束力，各方不得上诉，仲裁应对仲裁费用问题以及其他相关所有问题予以处理。

　　9.4　任何有管辖权的法院均可就仲裁的裁决作出判决，或者可向该法院申请仲裁裁决的司法承认并发出执行令。

　　再比如：

　　Enforceability

　　The Parties waive any right of appeal or recourse to any court except to compel arbitration, to compel the appointment of arbitrators, to stay judicial proceedings pending arbitration, for an injunction pending determination by the arbitrator, for disqualification of arbitrators, for aid in furtherance of arbitration, to confirm the award, to enforce any judgment confirming the award, or in circumstances which would permit refusal of recognition and enforcement of an award under paragraph 1 of Article V of the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (“the New York Convention”).

　　Except for proceedings to preserve Property pending determination by the arbitrator or to enforce an award, the mandatory exclusive venue for any judicial proceeding permitted in this Agreement is the court of competent jurisdiction in London.  The Parties consent to the jurisdiction of these courts and waive any defenses they have regarding jurisdiction.

　　Proceedings to enforce judgment entered on an award may be brought in any court having jurisdiction over the person or assets of the non-prevailing Party.  The prevailing Party may seek, in any court having jurisdiction, judicial recognition of the award, or order of enforcement or any other order or decree that is necessary to give full effect to the award.

　　（a）合同方在此放弃向任何法院上诉或诉诸法院的权利，但要求法院执行仲裁、要求指定仲裁员、在仲裁前终止诉讼程序、仲裁员确定前申请禁令、取消仲裁员资格、为了获得仲裁协助、为了确认仲裁裁决、为了执行经过确认的仲裁裁决、或根据《承认与执行外国仲裁裁决公约》（“纽约公约”）第5条第1款拒绝承认或执行裁决的情况除外。

　　（b）除仲裁员作出裁决前为了保护财产或为了执行裁决外，本协议允许的唯一的强制性的司法诉讼地为伦敦，合同各方同意这些法院的管辖并放弃任何就管辖问题提出抗辩的权利。

　　（c）任何对败诉方的人或资产有管辖权的法院均可就仲裁的裁决作出判决。胜诉方可向任何有管辖权的法院申请仲裁裁决的司法承认、发出执行令或其他为使得该裁决充分有效而必需的命令或判决。

　　特殊情况下，合同方会约定在不同情况下，选择不同的仲裁机构，如下例：

　　The arbitration shall be conducted in accordance with the United Nations Commission on International Trade Law Arbitration Rules (“UNCITRAL”), except to the extent of conflicts between the UNCITRAL Rules and the provisions of this Agreement, in which event the provisions of this Agreement prevail. The London Court of International Arbitration (in the case of Disputes involving one or more non-U.S. parties) or the American Arbitration Association (in the case of Disputes involving only U.S. parties) is the appointing authority. The place of arbitration is San Ramon, California.

　　仲裁应按照联合国国际贸易仲裁委员会规则进行，但如果联合国国际贸易仲裁委员会规则与本协议规定冲突，以本协议规则为准。伦敦国际商事仲裁院（如果争议涉及一个或一个以上非美国方）或美国仲裁委员会（争议只涉及美国方）为指定机构。仲裁地点在加利福尼亚San Ramon。

　　通常情况下，一般只能约定一个仲裁机构，不过，如果约定不同情况选择不同的仲裁机构，只要能够明确约定，英美法系国家基本也都予以认可。读者阅读时应判断该两个机构是否在适用时模糊不清，以避免被认定为该仲裁条款无效。看下面这个例子：

　　9.1　The Parties shall make their reasonable efforts to settle amicably through direct consultation any dispute, claim or controversy arising from or in connection with this Contract(“Dispute”).

　　9.2　If no settlement has been achieved through consultation as stated in Article 9.1 within forty(40) days after the Dispute arises, the Dispute may be referred to arbitration at the request of and by either Party to the Contract. The arbitration shall be conducted in accordance with the following provisions:

　　9.2.1　If unanimously agreed upon in writing by the Parties, such Dispute shall be referred to arbitration conducted by the China International Economic and Trade Arbitration Commission in Beijing in accordance with the arbitration rules thereof, and Article 9.2.2 shall not apply.

　　9.2.2　If the Parties fail to reach an agreement on the arbitration arrangement mentioned in Article 9.2.1 herein, the Parties shall establish an ad hoc arbitration tribunal to conduct arbitration in accordance with the following provisions:

　　9.2.2.1　The ad hoc arbitration tribunal shall consist of three (3) arbitrators. The Parties shall each appoint an arbitrator and the two arbitrators so appointed shall designate a third arbitrator who shall act as the presiding arbitrator of the arbitration tribunal. If one of the Parties does not appoint its arbitrator within forty(40) days after the first appointment, or if the two arbitrators once appointed fail to appoint the third within forty (40) days after the appointment of the second arbitrator, the Arbitration Institute of the Stockholm Chamber of Commerce, Sweden, shall make the relevant appointment.

　　9.2.2.2　The third arbitrator shall be a citizen of a country which has formal diplomatic relations with both South Africa and England, and shall not be a citizen of any of these two countries nor have any economic interests or relationship with the Parties.

　　9.2.2.3　The place of ad hoc arbitration shall be London, England.

　　9.2.2.4　…

　　9.1　对因本合同产生或与本合同有关的任何争议，索赔或争论，双方应努力通过直接友好协商解决。

　　9.2　如果在争议发生后四十（40）日内未能通过本条第9.1款所述的协商方式解决争议，则一方可以要求或直接将该争议提交仲裁。仲裁应根据下列规定进行：

　　9.2.1　如双方一致同意，该争议应提交中国国际经济贸易仲裁委员会，按照该会的仲裁程序规则进行仲裁。

　　9.2.2　如双方未能就本条第9.2.1款规定的安排达成一致意见，双方应根据以下规定组成特别仲裁庭进行仲裁：

　　9.2.2.1　特别仲裁庭应由三（3）名仲裁员组成，双方各指定一名仲裁员，并由被指定的两名仲裁员选定第三名仲裁员，第三名仲裁员应为本仲裁庭的首席仲裁员。如果双方中的一方在第一名仲裁员指定后四十日（40）内未能指定他的仲裁员，或在第二名仲裁员被指定后的四十日（40）内两名被指定的仲裁员未能指定第三名仲裁员，则有关的仲裁员由瑞典斯德哥尔摩商会仲裁院指定。

　　9.2.2.2　第三名仲裁员应与南非和英国均有正式外交关系的一个国家的公民，并不得与合同任何一方有任何经济利益或经济关系。

　　9.2.2.3　特别仲裁地点在英国伦敦进行。

　　9.2.2.4　……

　　这个约定能明确在不同情况下究竟适用哪个仲裁机构。争议发生后，根据9.2.1，如果双方同意，则提交CIETAC，实际上是在争议产生后合同方再次确认是否同意，相当于重新达成了一个仲裁协议；如果在争议发生后，双方不同意，则自然而然适用9.2.2。因此，不存在争议产生后既可以适用CIETAC，同时也适用其他ad hoc仲裁庭。

　　实践中，各国对仲裁内容和仲裁文件是否应予保密态度不一。有的仲裁规则中就直接规定，应对仲裁的所有内容进行保密，如英国和新加坡，但澳大利亚和美国则不认为仲裁具有天然的法定保密义务，如果当事人在合同中没有约定仲裁保密，则可以不予保密。在阅读合同的时候，由于世界各国的仲裁规则太多，读者对哪些仲裁机构规定有仲裁保密义务难以把握，为谨慎起见，不妨在合同中约定仲裁保密条款，从而避免依赖仲裁地的法律或仲裁规则的保密条款所带来的不确定性风险。应在订约时以明示条款约定合同方对仲裁的保密责任与程度, 当然，合同方也可以在仲裁开始前明示同意有关保密责任。比如：

　　The direct negotiations, mediation and arbitration required under this Section 5 shall be kept strictly confidential by the Parties and must not be disclosed to third parties. This non-disclosure obligation includes the existence, content, or results of any Dispute resolution proceeding or any materials prepared or submitted in connection with these proceedings. Disclosure may, however, be made to the extent necessary to accomplish any of the following:

　　（a) To enforce this Agreement, including arbitration agreement and any arbitration award or judgment.

　　（b) To apprise the Affiliates of a Party of the status of the proceedings.

　　（c) To respond to a request by the auditors of a Party.

　　（d) To comply with legal requirements, including subpoenas and orders of a court having jurisdiction.

　　双方对根据第5节要求进行直接谈判、调解和仲裁应予严格保密，不得披露给任何第三方。不得披露的内容包括争议解决的存在、内容和结果或准备或提交的与这些争议解决有关的材料。但如果为了下列目的，可以作必要披露：

　　（1）为执行本协议，包括仲裁协议和仲裁裁决或判决；

　　（2）通知一方的关联公司有关诉讼状况；

　　（3）回应一方审计要求；

　　（4）遵照法律要求，包括传票和管辖法院的命令。

　　实践中，这类特别针对争议解决条款予以保密的规定并不常见，原因在于，英国的商业仲裁在世界上占有领导地位,而英国仲裁规则是承认这种仲裁保密义务的。

　　另外，这类明示条款与合同中常见的保密条款有所不同, 前者主要就仲裁所产生的文件如文书控辩、文件披露、证人证言及仲裁裁决书等进行保密, 若不加约束, 容易被利用在与该仲裁无关的地方上，而合同保密条款主要针对其他内容进行保密（详见保密条款部分）。

　　2.争议解决的诉讼方式

　　当事人也可以不约定仲裁，仅仅约定诉讼。根据《中华人民共和国民事诉讼法》第25条，合同双方当事人可以在书面合同中协议选择被告所在地、合同履行地、合同签订地、原告住所地、标的物所在地人民法院管辖，但不得违反本法对级别管辖和专属管辖的规定。

　　In relation to any legal action or proceedings arising out of or in connection with this Agreement, each of the Parties irrevocably submits to the exclusive jurisdiction of the English courts and waives any objection to proceedings in such courts on the grounds of venue or on the grounds that proceedings have been brought in an inappropriate forum.因本协议或与本协议相关的任何法律诉讼有关问题，各方都只能不可撤销地提交英国法院审判，且无权对基于诉讼地点或诉讼管辖不当缘由而反对该诉讼。

　　Any claim or dispute arising out of or related to this agreement or its interpretation shall be brought in a court of competent jurisdiction sitting within the State of Delaware.

　　因本协议或与本协议或协议解释有关的任何索赔或争议应向位于特拉华州境内有管辖权的法院提起诉讼。

　　3.争议解决的调解方式

　　争议解决除了仲裁和诉讼外，协商调解也很常见。由于争议产生后，合同方即使在合同中没有约定，合同方首先也会采取协商调解的方式，因此，协商解决方式用得非常普遍，但合同中对此进行约定却并不多。下面这个例子就约定了调解和仲裁：

　　9　RESOLUTION OF DISPUTES

　　9.1　Resolution of Disputes. The Parties shall exclusively and finally resolve any Dispute between them using direct negotiations, mediation and arbitration as set below. Notwithstanding this clause, both Parties are not precluded from seeking the other remedies of injunction, specific performance for any threatened or actual breach of the provisions of this Agreement.

　　9.2　Direct Negotiations. If a Dispute arises, either Party may initiate the resolution process by giving notice to the other Party of the Dispute. A meeting between the Parties, attended by individuals with decision-making authority, must take place within fifty days from receipt of this notice in an attempt to resolve the Dispute through direct negotiations.

　　9.3　Mediation. If direct negotiations do not resolve the Dispute within 40 days from the first meeting, either Party may initiate mediation by giving notice to the other Party. If the Dispute is not resolved by mediation within forty days from receipt of the notice requiring mediation, then either Party may initiate binding arbitration by giving notice to the other Party.

　　9.4　Arbitration. The arbitration shall be conducted in London in accordance with the United Nations Commission on International Trade Law Arbitration Rules (“UNCITRAL Rules”). The London Court of International Arbitration is the appointing authority. In addition, the proceeding shall be conducted as follows:

　　If the monetary value of the Dispute is US$3,000,000(or its currency equivalent) or less, one arbitrator will be appointed. If the Dispute has a monetary value greater than US$3,000,000 or its currency equivalent, three arbitrators will be appointed.

　　(A) The arbitrator must be fluent in the English language and the language of the arbitral proceeding is English.

　　(B) The arbitrator shall remain neutral, impartial and independent regarding the Dispute and the Parties. The sole or presiding arbitrator must be a lawyer experienced in the resolution of disputes.

　　(C) The Parties shall submit true copies of all documents considered relevant with their respective statement of claim or defense and any counterclaim or reply. Neither Party may compel the other to produce additional documents. However, the arbitrator may decide to require the submission of additional documents limited to specific and well-defined classes of documents that the arbitrator considers necessary for the arbitrator’s understanding and resolution of the Dispute. The maximum number of witnesses each Party may call to give evidence on its behalf, including by oral testimony, declaration or witness statement, is three witnesses of fact and one expert witness.

　　(D) A Party producing, submitting or offering any document which is not in the English language shall also provide a certified English translation of the document at the Party’s sole expense.  If the testimony of a witness must be translated, the Party proffering the witness shall bear the cost of translation.

　　(E) All arbitration fees and costs (including the translation costs as specified above and costs of legal representation and witnesses) shall be borne by the non-prevailing Party.

　　(F) The arbitrator is authorized to take any interim measures as it considers necessary, including the making of interim orders or awards or partial final awards.  An interim order or award may be enforced in the same manner as a final award using the procedures specified below.

　　(G) The arbitrator shall render a reasoned award in writing. The matters on the costs of arbitration and all the relevant matters shall be stipulated in such arbitration award. The award is final and binding upon both Parties. No Party shall appeal such arbitration award.

　　(H) Each Party may demand any court who has jurisdiction to make a judgment for enforcing the arbitration award, or apply with such court for the judicial recognition of the arbitration award or issue any order of forcible enforcement.

　　(I) The Dispute should be resolved as quickly as possible.  The arbitrator’s award shall be issued within three months from the completion of the hearing, or as soon as possible thereafter.

　　(J) During the period of the settlement of the dispute, the Parties shall in all other respects continue their implementation of this Contract.

　　9　争议解决

　　9.1　争议解决。合同方只能并最终通过下面规定的直接谈判、调解和仲裁解决双方之间的争议。尽管有此规定，但并不排除合同方在对方威胁要违反本协议规定或实际已经违反本协议条款时寻求其他诸如禁令、特定履行的救济。

　　9.2　直接谈判。如果出现争议，任何一方都可以通知争议另一方从而启动争议解决程序。在收到该通知后50日内应召集合同方开会，由双方有决定权的人参加，尽力通过直接谈判解决争议。

　　9.3　调解。如果在第一次会议后40日内通过直接谈判不能解决争议，则任何一方都可以向另一方发出通知进入调解。如果在收到要求进行调解的通知后40日内无法通过调解解决争议，任何一方都可以向另一方发出通知启动对合同方有约束力的仲裁。

　　9.4　仲裁应根据国际贸易仲裁规则在伦敦进行。伦敦国际仲裁法院是指定机关，而且仲裁程序应按照下述进行：

　　（1）如果争议金额是或低于300万美元（或相当于该价值的其他货币），则指定一名仲裁员。如果争议金额超过300万美元或相当于该价值的其他货币，则指定三名仲裁员。

　　（2）仲裁员必须英语流利且仲裁程序语言为英语。

　　（3）仲裁员对待争议及合同方应保持中立、不偏不倚、独立地进行仲裁。

　　（4）双方应提交与各自索赔申请书或辩护或反索赔或答复有关的所有文件的真实副本。任何一方无权强迫另一方出示额外的文件。但仲裁员可以决定要求额外提交仲裁员认为对于仲裁员理解和解决争议有必要的，并且限于特定的而且清楚说明类别的那些文件。

　　（5）一方出示、提交或给予的文件如果不是英文，该方应自费提供经核实的该文件的英文翻译。如果证人证言需要翻译，由提供该证人的一方承担翻译费用。

　　（6）所有的仲裁费和开销（包括上述规定的翻译费用和证人费用）都应由败诉一方承担。

　　（7）如果仲裁员认为必要，可以采取临时措施，包括制作临时令或临时裁决或部分终裁。临时令或仲裁的执行方式也适用下面规定的与终裁一样的程序。

　　（8）仲裁员应提供书面的理由充分的仲裁裁决,且应就仲裁费用问题及其全部相关事项作出规定。仲裁裁决是终局的，对合同双方具有约束力，任何一方不得上诉。

　　（9）任何一方均可请求任何具有管辖权的法院对仲裁裁决作出执行判决，或向该等法院申请对仲裁裁决给予司法承认或发布强制执行令。

　　（10）争议应尽快解决。仲裁裁决应在开庭结束后3个月内作出，或在那之后尽快作出。

　　（11）在解决争议期间，双方应在其他各个方面继续履行本合同。

　　上例是比较完整的合同争议解决方式，如果再加上诉讼约定，则几乎所有的争议解决办法都出现了。但在实践中，合同中基本只对仲裁进行约定，而很少对调解和直接谈判作出约定。原因在于，尽管仲裁和调解（包括谈判双方自己协调解决）、诉讼是解决争议的三个传统有效的方式，但仲裁与诉讼、调解的法律效力不同。仲裁裁决和诉讼判决对双方均具有约束力。如果一方当事人不履行裁决或判决，另一方当事人可以依照仲裁法和/或民事诉讼法的有关规定向人民法院申请执行，受申请的人民法院应当执行。而调解不是终局的，一方当事人拒收调解书，该调解书就不发生法律效力。另外，尽管仲裁和诉讼对双方均具有法律约束力，但仲裁相比于诉讼仍然具有很大的优势，因此颇受合同方青睐。这是因为，首先，仲裁的经济性；商人追求利益最大化，即使在争议解决过程中也不例外。仲裁一裁终局，与法院一审、二审、再审这种一拖就是好几年的诉讼相比，既节约时间，又节省金钱。其次，仲裁是君子协定，非经双方当事人同意，一般不得公开，这与通常实行公开审判的诉讼相比，能够在很大程度上保护当事人的商业秘密，而且由于仲裁不公开，双方的声誉也不会受到影响，不至于影响到当事人之间今后的商业机会。最后，仲裁员的专业素质一般要高于普通的法官，因此，对于一些技术性很强的案件，仲裁远比诉讼更受当事人青睐。目前，仲裁已经作为ADR(替代性纠纷解决方式)的主要途径，这尤其体现在国际商事合同中。因为，不管是诉讼还是仲裁，最后的执行才是关键。由于法院的判决在境外执行一般需要判决地国与执行地国签有司法协助条约或者有共同确认的互惠原则，很多国家都没有类似的司法协助和/或互惠原则，例如，美国就没有和世界上任何一个国家签订相互承认判决的协议或者加入类似的国际条约，因此，在争议解决过程中很容易导致二次诉讼，即在一国通过诉讼拿到判决，再到另一国申请执行，无形中加大了争议解决的成本；但仲裁裁决则不一样，《纽约条约》（New York Convention）的签字国已达137个，中国和美国都是签字国。因此，在他国仲裁裁决结果也可以在中国得到有效执行。但因各国往往把司法看作自己主权的象征之一，因此，对于外国的判决的承认则困难重重。当然，在中国境内仲裁裁决结果到外国执行也比中国法院判决到外国执行容易很多。因此，从便利执行角度考虑，在国际商事交易中，约定仲裁对中国公司来说无疑也是最佳选择。

　　尽管仲裁争议解决方式有上述这些优点，但仲裁有一个先天不足的致命弱点，即仲裁在财产保全方面几乎无能为力；而且国外仲裁庭的禁令或者禁诉令，中国法院很难执行。

　　在对仲裁和诉讼的地点进行选择时，主要应注意仲裁后或者诉讼判决后执行方面的风险和争议解决过程中的成本。比如，如果选择诉讼解决，美国就不是一个理想的诉讼解决地。因为美国几乎没有和别国签订相互承认判决的协议或者加入类似的国际条约，执行判决结果很难，已如前述。另外，美国的司法成本很高，律师收费相对较高。当然，如果因为合同的性质，不得不约定在美国的某个地方解决争议，则最好在合同中约定仲裁，便于执行。

　　在争议发生过后，调解、仲裁或诉讼结果出来之前，究竟谁胜谁负尚待确定，但索赔方基于自己的判断可以在争议解决期间采取包括暂停履行合同在内的自救方式，以减小自己可能遭受的损失。而被索赔方，可能会因此遭受巨大的压力。比如，在奥运水立方建设工程合同中，如果承包商和发包方在合同执行中途产生争议并提交仲裁，这时承包商停止工作，则发包方会非常被动，因为仲裁时间一般比较长，而等到仲裁裁决结果出来后再继续履行合同，工程已经不可能在2008年顺利交付，这对发包方来说是致命的。因此，在争议解决条款中，发包方往往和承包商约定，即使产生争议，合同方对非争议部分也应继续履行，比如：

　　During the period when a dispute is being resolved, the Parties shall in all other respects continue their implementation of this Contract.

　　在争议解决期间，合同方应该在所有其他方面继续履行合同。

　　再比如：

　　Notwithstanding any disagreement, dispute, protest, or legal proceeding arising out of or in connection with the subcontract or its performance at all times, the subcontractor shall proceed with the Work unless the Main Contractor agree otherwise in writing. If the subcontractor fails to proceed with the Work, it shall be considered to be in default.

　　尽管存在争议或诉讼等，但分包商仍应继续工作，除非总包商另有书面意见。如果分包商不继续工作，视为存在过错。这就排除了分包商以停工为要挟的可能性。

　　实践中，应掌握的总的原则是，诉诸仲裁并不免除一方继续履行合同义务，每一方在仲裁期间都应继续履行合同义务，除非该义务正是该仲裁应解决的主要争议所在。

　　（十）适用法律（Applicable Law/Governing Law）

　　几乎每个合同在合同结尾部分都会约定“适用法律”（governing law）条款，指明该合同适用哪个国家的法律、国际条约或国际惯例，比如：This Contract shall be governed and construed by the laws of People’s Republic of China.本合同适用中华人民共和国法律。

　　适用法律约定对合同各方关系重大，如果适用外国法，合同中所表述的有些术语可能和中国法中的某些术语不一致。 比如，英国法中的不当得利和中国法中的不当得利就存在较大的差别，德国法中的合伙和中国法中的合伙也不一样。适用的法律不同，合同诉讼时效也不一样，如英国一般是6年，而我国一般是两年；同时，如果适用英国法，可能会涉及对价（consideration），合同是否有效，合同生效后所作变更，和解协议等是否有效，都与对价息息相关。总之，适用法律不仅涉及合同效力、合同各方的权利义务，而且涉及合同争议的解决等，下面予以详述。

　　1.适用不同法律对合同效力的影响

　　合同签约方可能因适用的法律不同而在民事行为能力认定上出现差异。各国对法人行为能力的不同法律规定可能直接使得整个合同因为主体不适格而无效。比如，两个公司签约准备成立一个合伙（Partnership），如果该合同适用意大利法律，则该合同自始无效，因为根据意大利法律，公司不能成为合伙成员之一。除此之外，合同成立的基本要素，比如，有关合同要约的生效、合同的成立、合同的撤销等，大陆法系国家和英美法系国家之间也存在很大区别，根据英美法系国家的法律生效的合同在大陆法系国家法律规定下就可能未曾生效。

　　2.适用不同法律对合同方的权利义务影响较大

　　比如，英国法对所有权的转移和风险的转移就和中国法律存在差异；再比如，在劳动合同中，英国法和中国法对当事人在享受养老金方面存在很大差异；又比如，在意大利和法国，合伙被认为具有法人资格，但在中国、英国，合伙不具有法人资格，因此适用法国法和中国法，合伙责任承担方面就会出现差异。而在工程承包合同中，业主和承包商之间的权利义务因适用的法律不同更是比比皆是，比如，常见的工程变更，工程变更往往导致某个工程部分变更或增加等，势必加大承包商的风险和成本。按理说，承包商应该可以要求业主根据这些变更增加相应的价款。但实践中，由于业主经常处于优势地位，承包商很大程度上没法获得变更部分额外的补偿。但是，根据英国法，合同变更应有相应的对价，承包商如果起诉业主，获胜概率很高，但在中国法下，则存在很大的不确定性。下面这个例子能让我们对这种因适用的法律不同对合同方权利和义务的影响有一个初步的认识，试看下例：

　　业主和承包商签订一份工程建设承包合同，在该合同中有如下约定：

　　21.1　Prior to the expiry of the Defects Liability Period, the total aggregate liability of the Contractor to the Owner under the Contract, other than payment of any liquidated damages under clause 19.4 headed Damages for Delay shall not exceed 100% de the Contract Price.

　　21.2　After the expiry of the Defects Liability Period, the Contractor shall continue to be liable under the Contract to the Owner, however its total aggregate liability shall not exceed 50% of the Contract Price.

　　…

　　27.1　This Contract shall be governed and construed by the laws of New Zealand.

　　21.1条谈的是在缺陷责任期内承包商应该承担的责任及责任限额，而21.2条则谈的是承包商在缺陷责任期后继续对业主承担的责任和责任限额。根据中国法律，一般在缺陷责任期内，承包商承担责任，一旦过了缺陷责任期，承包商就完全解除了责任。但是本合同27.1条规定，合同适用新西兰法律。而新西兰属于英联邦国家，与英联邦国家的法律自成一体，属于普通法系。在普通法下，工程缺陷责任期后承包商还要承担一定的责任。因此，27.2条对承包商来说，应该说是在保护它，合同方可以就缺陷责任期后的责任限额进行谈判。

　　3.因选择的法律不同，可能最终在冲突法中引致所适用的法律出现较大差别

　　比如，根据中华人民共和国法律，外国法人以其注册登记地国家的法律为其本国法，法人的民事行为能力依其本国法确定；但根据韩国法律，商业公司的行为能力适用其营业地法。如果两个在维京群岛注册但在韩国营业的公司签订合同时选择适用中国法，则这两个公司的行为能力就得适用维京群岛的法律，但如果选择适用韩国的法律，则这两个公司的行为能力就得适用韩国的法律。

　　4.对适用法律的不同选择还可能影响到合同方对争议的解决

　　比如：英国合同诉讼时效一般是6年，甚至更长，但中国普通诉讼时效为两年。

　　以上可以看出，合同方对合同适用法律的选择在很大程度上可能直接影响到合同的效力、合同的执行甚至合同争议的解决。合同方应根据自己的实际情况，选择对自己最为有利的管辖法律。而读者在阅读分析英文合同的时候，也应首先查看一下该合同适用什么法律，在阅读分析合同各个条款过程中，要时刻提醒该合同适用的法律，按照适用的法律判断合同中各个条款隐藏的风险。比如，适用英国法，就应时刻牢记其要约和承诺采用的是发信主义，合同对价等。如果读者始终用中国法去套用英国法的合同，则合同中的很多风险可能都会被忽略掉。

　　读者应根据客户的需要选择对客户最为有利的法律，避免因为没有约定适用的法律而援引国际私法原理从而给合同带来不确定性风险。通常情况下，应选择客户最为熟悉而又能保护客户利益的法律，如客户的本国法；在对方不同意的情况下，也应选择自己比较熟悉的而又可能最大限度地维护自己利益的其他国家的法律或国际公约、国际惯例适用的法律，比如INCOTERMS2000、信用证UCP500、国际货物销售公约（CISG）等，因为这些公约或惯例相对来说较为公平，试看下例：

　　This Sales Agreement shall be governed and construed by INCOTERMS2000（本销售协议适用INCOTERMS2000）。这样，可以利用国际条约或国际惯例使处于绝对弱势的一方所获得的合同条件更为平等。比如，在一个买卖加运输合同中，一方处于绝对劣势。强势一方拟定了很多不平等条款，但最后双方选定适用FOB(INCOTERMS 2000)。强势一方之所以会接受，原因在于，大部分国际术语都是经过多年的积累而形成的国际惯例，相对比较公平，大部分商人基本都可以接受，可以节约谈判成本，而且如果自己草拟某些条款也极为不易。而对谈判地位不利的一方来说，由于国际术语相对来说对双方比较公平，也很乐意接受。

　　再比如：

　　The formation, validity and interpretation of this Agreement shall be governed and construed by the laws or regulations of the PRC which are officially published. In the event that there is no officially published law of China governing a particular matter relating to this Agreement, reference shall be made to the relevant provisions in any treaty to which the PRC is a member or signatory. If there is no such applicable treaty provision, then reference shall be made to general international practices.

　　本协议的成立、效力和解释适用中华人民共和国正式颁布的法律法规，如果中国法律没有就本协议有关的具体事项正式颁布法律，则使用中华人民共和国签字或参加的任何条约的相关条款。如果没有适用的条约规定，则适用国际惯例。

　　有时可能还涉及合同方排除某些法律、国际惯例或国际条约的适用，比如：

　　INCOTERMS shall not apply to this AGREEMENT（排除INCOTERMS 2000）

　　This Agreement shall be governed by, construed and enforced in accordance with, the substantive law of the State of Delaware, excluding conflict of laws principles（排除冲突法的适用）。

　　This Contract shall in all respects be interpreted according to and governed by the laws of China, regardless of the applicability of any conflict of law principles  （排除冲突法的适用）。

　　All questions concerning the construction, validity, and interpretation of this Agreement and the performance of the obligations imposed by this Agreement shall be governed by the internal law, without regard to conflict of laws principles, of the State of Delaware（排除冲突法的适用）。

　　This Agreement shall be exclusively interpreted in accordance with and governed by the American law, without giving effect to its rules on conflicts of law （排除冲突法的适用）。

　　这种排除冲突法适用的表述在适用美国法的合同中比较常见，目的是双方对选择的法律比较确定，即只适用美国国内法，而不必去考虑其冲突法。因为冲突法涉及很多不确定的因素，合同双方也很难把握。不过，这个问题在适用英国法的情况下不存在。《罗马条约》（Roman Convention）第15条明确指出只适用选择适用的法律国现实有效的法律而不适用于其国际私法规则，所以也就不存在冲突法问题。英国迄今对法律选择条款的效力提出挑战还没有相关的案例。Lord Reid在Vita Food Products Inc, v Unus Shipping Co.［1939］ AC 277 曾说，合同如果明确选择了适用的法律，双方的意愿是基于诚实信用且合法，而且不违反公共政策，则很难对这种选择作出什么限制（It is difficult to see what qualifications are possible, provided the intention expressed is both bona fide and legal, and provided there is no reason of avoiding the choice on the ground of public policy）。所以，在英国法下，如果合同方在选择适用法律时基于诚实信用原则，且不违反具有密切联系国家的强制性法律规定，做任何选择都应该是有效的。

　　合同方可以选择适用的法律，但这种选择不是任意选择，因为法律对某些协议强制适用，不得适用其他法律。比如，在英国伦敦注册的甲公司与在中国浙江注册的乙公司欲在中国广东成立一家中外合资经营企业丙，双方签订的合资协议所适用的法律就必须适用《中华人民共和国中外合资经营企业法》，不容签约方选择，即使选择也无效。而且，如果两个中国公司签订不具有任何涉外因素的合同，一般也只能选择中国法律。其实，各国都对法律适用问题有一些强制性规定。比如，在技术转让合同中，各国普遍要求当事人在选择合同所适用的法律时不得违反国家有关涉外技术转让的公共秩序和强制性法规。通常，技术输出国的法律冲突规则一般允许当事人自由选择国际许可合同适用的法律，而技术输入国对当事人选择法律的原则却不相一致。如对于国际电信服务合同，一般各国在电信服务的法律适用上都要求使用服务提供者所在地的法律。而对于不动产租赁合同，专利权转让合同等，在选择所适用的法律方面，各国都出于本国利益作出了一定的限制规定。另外，根据中华人民共和国法律，当事人双方在选择法律适用时，虽然可以选择中国法，也可以选择外国法，但必须选择实体法，不得选择冲突法规范和程序法。

　　另外，合同方有时根据自己的实际情况在合同中约定了管辖法律，但也不能避免其他法律的强制适用，即签约方所选择适用的法律和强制性法律一并适用。比如，英国一家公司和中国一家公司签订合同，欲在德国成立一家合资企业，双方约定合同适用英国法。但是，这并不能排除EC Competition Law的强制适用，并且一旦适用EC Competition Law，英国的竞争法就不予适用。再比如，在中国根据中国法律注册成立的三文石油化工集团公司在伊朗有一个炼油厂项目。为该项目的顺利实施，三文石油化工集团公司找到一家根据美国法律在美国法律注册成立的代理公司ABB，签订采购协议，购买菲律宾一个厂家生产的一台压缩机（该压缩机的生产技术来自美国，其中部分压缩机零部件产自美国）。双方在协议中约定该采购协议适用英国法。协议签订后，在执行过程中，双方遇到了很大的麻烦，并最终使得该采购协议胎死腹中，而三文石油化工集团公司也不得不为此付出5000万美元的沉重代价。原因就在于双方对《美国出口管制法》未予重视。尽管双方在合同中规定了适用英国法，但也无法避免《美国出口管制法》的强行适用。根据《美国出口管制法》，本案中有几个地方满足适用本管制法的条件：首先，ABB是根据美国法律注册成立的一家公司，只要是美国公民、根据美国法律或州法律成立的公司或任何身在美国的公民都必须受该法的管辖；其次，对于出口原产于美国的产品、在美国境内的产品、利用美国技术在美国境外生产的产品或在美国境外生产的产品中的组成部分来自美国且达到一定比例，则应适用该管制法；最后，对于某些产品去往的某些国家如果是该法中规定的禁运或者限制的国家，也应适用本法。在本案中，ABB公司是根据美国法律注册成立的公司，应予适用该管制法；而产品尽管产自菲律宾，但是因为该产品的生产技术源于美国，也应适用该管制法；该压缩机最终不是在中国使用，而是运往伊朗使用，伊朗属于该法中规定的禁运国，故该法强行予以适用；法院还认为，该产品有部件产自美国，且已经达到了10%的最低标准，也应适用本法。法院最后的判决，对卖方惩予3年监禁、500万美元罚款。而买方因为不能及时采购到该压缩机，致使工程滞后将近1年，遭遇各种赔偿、罚款、加上自己的损失共计5000万美元。其实，《美国出口管制法》确实对日常交易产生了很大影响。现在多数合同，只要合同方不涉及美方，合同一般不会约定适用美国法，解决争议的地点也尽量不选择在美国进行。因此，在与美国公司交往过程中，一定注意《美国出口管制法》。即使合同对方不是美国公司，但只要所采购的货物可能涉及《美国出口管制法》，也应尽量小心。
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　　英文合同中对“法律适用”（governing law）较为常用的表述为：This Contract shall be governed and construed by the laws of ［fill in the name of a country or a state thereof］；由于各国对合同适用的法律和合同中的仲裁所适用的法律是否相同持不同意见，因此，为谨慎起见，不妨在合同中约定适用的法律适用于合同哪些地方，比如：

　　The proper law of this Agreement shall be English Law and English Law shall be used for interpreting the Agreement and for resolving all claims or disputes arising out of or in connection with the Agreement (whether based on contract, tort or any other legal doctrine).

　　本协议适用英国法，合同解释、因本协议或与本协议有关的索赔或争议解决都应适用英国法（不论是否基于合同、侵权或其他法律原则）。

　　上例直接说明，争议解决适用的法律与合同所适用的法律一样。当然，也可以直接在争议解决条款处表明所适用的法律，不过极为少见。

　　法律适用条款本身并未规定合同方的权利义务，但其对合同方权利义务的影响是巨大的，读者在阅读分析合同时应予高度重视。

　　（十一）其他规定（Miscellaneous Provisions）

　　1.合同方之间的独立关系/不构成代理关系（Independent Contractor Relationship/ No Agency/No Partnership）

　　Independent Contractor Relationship条款也称为No partnership条款，主要是在合同中明确约定合同方无意通过签订本合同在合同方之间建立一种合伙关系或者代理关系。因为在有的国家，如果合同方之间构成合伙关系或代理关系，则合同方就得对合同中构成合伙人或代理人的他方的行为承担责任。所以，为了防止合同他方的债权人主张合同方之间存在合伙或代理从而要求构成合伙或代理关系的合同方共同承担合同责任，也为了避免在侵权中被要求承担连带责任，合同方会在合同中约定双方之间并不存在任何合伙关系或者代理关系。通常的表述方式为：Nothing in the Agreement and no action taken pursuant to it shall constitute or be deemed to constitute the Parties a partnership or  constitute one Party an agent for the other for any purpose whatever（无论出于什么目的，本协议所作约定或根据本协议采取的任何行动都不构成或被视为构成合同方之间是合伙关系或一方是另一方的代理人）。对于可能被认定为构成代理关系的经销合同中(distribution agreement)，最好进一步规定：One Party shall have no right to represent itself as agent of the other and it shall have no authority or power to bind the other or to contract in the name of or create a liability against the other in any way or for any purpose（一方无权作为另一方的代理人，也无权约束另一方或以另一方的名义签订合同或以任何方式或为了任何目的为另一方创设任何债务）。

　　当然，在合同中约定了这样的条款并不能够保证合同方因为签署了本协议而不会被法院认定为合同方之间构成合伙关系或者代理关系。因为是否存在合伙关系或代理关系不仅是一个事实问题，还是一个法律问题。有些国家专门就是否存在合伙关系或者代理关系作了相关的法律规定，比如英国1890制定的《合伙法》（The Partnership Act）就对是否构成合伙关系有一个很明确的指导性文件。尽管合同方在合同中约定合同方之间并不构成合伙关系，但如果合伙人的行为就是一种合伙的性质，则即使有了No partnership条款也不能阻止法院作出合同方之间存在合伙关系的判决。当然，在合同中作出No partnership的约定并非全然无用。本书在第二章第一节合同解释部分首先提到的英文合同解释原则，也是最重要的解释原则就是根据合同文字进行解释。只要合同中明确约定，法官通常不愿意作出与合同明确约定的双方之间不构成合伙关系或者代理关系截然相反的判决。

　　合伙企业和非合伙性联营企业合同中，合同方尤其应注意这方面的措辞。因为合伙企业的合伙人得就其他合伙成员实施的行为承担责任，但在非合伙性联营企业中，联营企业中各个成员仅就自己的行为承担责任，而并不承担联营企业其他成员实施的行为责任。非合伙性联营企业中的任何成员也不能代理其他成员实施对其他成员有法律或合同约束力的行为。因此，在非合伙性联营企业合同中，No Partnership应是必不可少的条款。

　　2.合同拘束力（Binding Effect）

　　一般双方签署合同且生效后，该合同即对合同方具有约束力，没有必要一定在合同中说明，合同对双方具有约束力。但对于一些MoU、LoI、Framework Agreement等通常不具有约束力的形式，如果希望其对签约方有约束力，则需要在其中进行明确说明，比如：This MoU shall have no binding force upon the Parties hereto（本谅解备忘录对签署方没有任何约束力）。

　　3.合同权利人范围（Party Entitled to Enforcement）

　　Nothing in this Agreement shall be considered or construed as conferring any right or benefit on a person not a Party to this Agreement and the Parties do not intend that any term of this Agreement should be enforceable, by virtue of the Contracts (Rights of Third Parties) Act 1999, by any person who is not a party to this Agreement.

　　本协议不得被认为或被解释为赋予本协议以外的任何人任何权利或利益。协议各方无意让本协议以外的任何人根据1999年的《合同法》（第三方权利）实施本协议项下的任何条件。

　　根据中国的《合同法》原理，合同具有相对性。合同方一般不得为合同以外的任何方设定权利义务。签约方是承担合同义务、享受合同权利的主体，而不是其他第三方来享受合同权利、承担合同义务。但实践中，有时也可能在合同中规定第三方可以享有的权利，比如在一个研发协议中：

　　This agreement does not create any right enforceable by any person who is not a party, except that:

　　(a) the rights under clause 8 may be enforced by INTEL, subject to and in accordance with the terms of this agreement and the British Contracts (Rights of Third Parties) Act 1999; and

　　(b) a person who is the permitted successor to or assignee of the rights of a Party is deemed to be a party to this agreement and the rights of such successor or assignee shall, subject to and on any succession or assignment permitted by this agreement, be regulated by the terms of this agreement; and

　　(c) Notwithstanding that any term of this agreement may be or become enforceable by a person who is not a party to it, the terms of this agreement or any of them may be varied, amended or modified or this agreement may be suspended, cancelled or terminated by agreement in writing between the parties, or this agreement may be rescinded (in each case), without the consent of any such third party.

　　本协议并未产生任何本协议以外的他方享有任何可以执行的权利，但：

　　（1）INTEL公司可以根据条款以及1999年英国的《合同法》（第三方权利）执行协议第8条规定的权利；

　　（2）协议一方经允许的继承人或受让人被视为协议一方，该继承人或受让人的权利应根据本协议允许的继承和转让条款，受本协议约束；和

　　（3）尽管本协议条款可能被本协议以外的他方执行，但本协议的所有条款或部分条款可以变更、修改，也可以通过双方书面协议暂停，撤销或终止本协议，而且本协议也可不经第三方同意而废除。

　　自1999年英国《合同法》（第三方权利）（third party right act）生效以来，突破了合同相对性原则。其实，英国的案例法在很大程度上是法官造法，但由于对价原理，法官基本很难在第三方权利方面有所建树，因为第三方不是合同的相对方，也不太可能存在对价，因此，要判第三方有权行使合同的权利，法官还没法突破。在这种情况下，就由法律直接以制定法的形式出现。毕竟在英国，制定法还是首先要看的法，其次才是法官判例。但大陆法系相对来说，要突破就比较容易，因为在他们看来，合同是双方的合意，是意思表示一致，一旦承诺，就有这个义务遵守，如果承诺了给与第三方权利，第三方就有权提出要求，你承诺方就有容忍的义务，而无需支付任何对价。其实德国在其法典中有明确规定，法国也作了比较接近的规定。比如，法国法规定，对于同一件物品，出现一系列的销售行为，如A把一单货卖给B，B卖给C，C卖给D，则任何在这个销售环节上的人都可以起诉其他的供货商。中国可以吗？其实，中国的代位权、撤销权、买卖不破租赁等都是第三方权利的体现，也是对合同相对性的一个突破。

　　不过，这会产生一个问题，即合同成立后是否可以剥夺第三方的权利，这是比较棘手的问题，一般我们看到这个条款，如果不是适用英国法，我们都是直接删除。

　　除此之外，在保密协议中，披露方会要求接受方在再披露信息时与再接受方签订保密协议，并且该保密协议披露方也可以执行，见保密条款部分。

　　4.变更（Amendment）

　　变更合同，一般应采取与原合同签订形式一样的方式进行。比如，原合同采取书面形式，则变更也应采取书面形式。修改条款比较标准，如No amendment shall be valid until made in writing或All the amendments shall be in writing等。

　　在变更协议中，常会见到下面这句话，即：

　　Subject to the amendments herein provided in this Amendment, those parts of the Articles which have not been amended shall continue to be in full force and effect.

　　除本变更协议所作变更外，未变更的协议其他条款继续有效。

　　由于变更条款比较标准化，而且比较简单，笔者在此不予赘述。

　　5.禁止对外发布（No publicity/ Announcement）

　　合同方在谈判或合作接触过程中有时会向外发布合同方之间进行合作的信息，以吸引投资或获得其他利益，但一方发布这种信息很可能涉及另一方的利益，而另一方基于商业考虑也许觉得此刻并非披露这些信息的最佳时机。因为，大公司每一个意向性的动作都可能牵扯很广，这些信息的公布可能在股票市场上掀起巨浪，可能在战略上不利于与竞争对手展开竞争。但是，如果合同没有约定，对方要披露对方自己的信息，另一方也无权干涉。为了避免这种情况，合同方常在谈判之初要求对方对合作相关信息的对外发布进行某些限制，比如：

　　Within the term in this Agreement, no Party, without the prior written consent of the other, shall make any public announcement, or issue any press release, with respect to any aspect of the activities taking place or to take place under this Agreement.在本合同有效期内，未事先经另一方书面同意，一方不得就本协议正在开展或将要开展的活动相关事项对外公告或发布新闻稿。

　　这是严格限制合同一方以任何方式对外发布有关双方合作的信息。不过，有时候，对外发布信息是必不可少的法律要求，比如，司法机关要求、证监会要求、上市公司条例要求等，一方不得不进行披露。为了最大限度地保护自己，也为了确保对方披露的信息是必要的，同时便于自己对已经披露的信息做一个全面的掌控，一方最好要求他方在披露之前通知自己，比如：

　　No announcement in connection with the subject matter of this Agreement shall be made by or on behalf of the Vendor or the Purchaser in each case without the prior written approval of the Purchaser and the Vendor.  Either party hereto agrees to keep this Agreement and the provisions hereof confidential and shall not disclose any information in relation to this Agreement (other than to its legal, financial or other advisers) except with the prior consent of the other party or save as otherwise required by law.

　　事先未经买方和卖方书面批准，卖方或买方不得对外公告或代表卖方或买方对外公告本协议项下的主题内容。本协议合同方同意，对本协议以及协议条款保密，除非事先获得另一方同意或法律有相反规定，合同方不应披露协议有关信息（向法务、财务或其他咨询顾问披露除外）。

　　Seller shall obtain Buyer’s permission before disclosing, by way of press release or otherwise, to any third party any information from Buyer or information derived therefrom relating to the Goods, except insofar as necessary for obtaining any necessary licenses.

　　卖方在通过新闻稿或其他方式向第三方披露任何从买方处获得的信息或与源自与货物有关的信息时，应事先获得买方同意，但为了获得授权许可而有必要披露的除外。

　　是否对外公布这些合作信息，读者应根据客户的实际需要对该对外公布条款进行剖析。

　　6.禁止招揽对方雇员（No Solicitation）

　　Neither Party shall, during the Term or within one (1) year after the Expiration Date, directly solicit for employment the other Party's personnel who are engaged in the performance of this Contract without the prior written consent of the other Party. 在本合同有效期内以及合同期满日后1年内，任何一方未经另一方事先书面同意均不得直接向另一方参与本合同执行的雇员发出招聘要约。

　　上述条款在提供人力服务的合同中比较常见，尤其在涉及各种专业性很强的服务合同中出现频率很高。在知识经济年代，员工的头脑就是公司的财富。制定该条款的目的就是为了防止公司辛苦培养的专业人才被另外的公司挖走，同时也为了更好地保护自己的商业秘密。比如，安永会计师事务所在为诺基亚公司提供审计服务的过程中，为了防止诺基亚公司挖走安永公司派出的为诺基亚公司提供审计服务的审计工作人员，多数情况下都会要求诺基亚公司在签署的审计服务协议中包含类似条款，有时甚至会单独要求接受服务的公司签订一个禁止招揽另一方雇员（non-solicitation）的合同，其目的就是要保护自己的专业人才不会流失到自己的客户那里。

　　对于这种限制雇员流动的做法，以前很多国家都不予认可，认为侵犯了员工的就业自由。但现在情况发生了很大改变。很多国家不仅不予反对，而且还在法律上作出规定，承认这种条款的合法性。比如，美国密歇根州就在1987年通过的《反垄断改革法》（the Anti-Trust Reform Act）对此作了明确规定。而在此之前，法官们通常对此不予支持。

　　为了实现本条款的目的，合同方主要通过在时间、招揽客体、招揽主体和招揽方式方面予以限制。读者从自己客户利益出发，也应从这几个方面对类似条款进行审核，下面分别予以说明：

　　实践中，在时间方面和招揽客体方面的限制最为普遍，比如：

　　The Parties agree, during the terms of this Agreement and or a period of six months thereafter, not to solicit the employment of any employee of the other involved in connection with the preparation of the Tendering Documents.协议双方同意，在本协议执行期间及期满后6个月内，不得雇佣对方参与制作标书的人员。

　　时间限制在协议执行期间和期满后6个月，而限制的人员范围为“对方参与制作标书的人员”。

　　再比如：

　　Non-Solicitation of Employees.

　　Each party agrees that during the term of this Agreement and for a period of one year following termination of this Agreement, without the written consent of the other party, such party shall not, solicit or attempt to solicit the employment of or hire any employee or independent contractor employed or retained by the other party or any prior employee or consultant whose employment or retention by the other party has ceased within six months prior to the date of such solicitation or hire.

　　禁止招揽另一方雇员各方均同意，在本协议有效期间及协议终止后1年内，未经另一方书面同意，一方不得向另一方雇佣或聘用的任何雇员或独立承包商发出或尝试发出招聘要约或雇佣他们，也不得向该招聘要约发出之日或雇佣之日之前6个月内刚与合同另一方终止雇佣关系或聘用关系的前雇员或前咨询师发出招聘要约或雇佣他们。

　　该例中，时间上和人员范围上规定得更为严格，限制的时间更长，即“在本协议有效期间及协议终止后1年内”，而对招揽客体的限制也更广，即“任何雇员或独立承包商”，而且即使不是雇员或承包商了，但“在招聘要约发出之日前6个月刚与合同另一方终止雇佣关系或聘用关系的前雇员或前咨询师”也不得雇佣或聘用。这对接受服务的一方来说，确实比较不利。不过，因为接受服务的一方的雇员也有可能被对方挖走，因此，这个条款是否完全对某一方不利，主要还得视具体情况而定。因为在实践中，很多专业人员极为难求，比如，四大会计师事务所的专业人员，很多国际大公司都使用这几大会计师事务所，如果约定这些国际大公司都不得雇佣四大会计师事务所的员工，则很难在市场上找到比较好的审计或会计专业人员。因此，提供服务的一方当然希望范围越广越好，而接受服务的一方则希望这种范围越窄越好。

　　除此之外，该条款还可能从招揽主体方面进行限制。比如，不仅要求公司不得进行招揽，而且其子公司或关联公司也不得进行招揽，如下例：

　　Neither Party nor any of its Subsidiaries may, during the times specified, offer employment to, enter into a contract for the services of, or attempt to entice away from the JVC any individual who is, at the time of the offer or attempt an employee holding an executive or managerial position with the JVC, or procure or facilitate the making of any such offer or attempt by any other person. The times during which these restrictions apply are:

　　(a) any time when the Party in question is a Shareholder; and

　　(b) two years after the Party in question ceases to be a Shareholder.

　　合同任何一方或任何一方的子公司，在规定的时间内，都不得向合资公司当时正处于执行或管理职位的雇员提供工作、签订合同要求提供服务或尝试去诱使其离开合资公司，也不得通过其他人实现这种便利。限制的时间如下：

　　一方为股东的任何时间；和

　　一方不再是股东后两年之内。

　　对于招揽方式，一般合同都要求不得直接发出要约去雇佣这些雇员或者承包商，但如果是通过公开招聘，而非直接向该雇员发出要约，该雇员通过应聘方式被录用这种情况，合同方通常不予限制，比如：

　　Each Party to this Contract agrees not to offer employment to or solicit the other Party’s personnel who within 6 months of such action has been involved directly in the Services connected with this Contract (except where an individual responds directly to a general recruitment campaign) nor use the services of any such personnel(either independently or via a third party) for a period of 6 months from the date the individual concerned ceases to be permanently involved with the Services herein.

　　本合同任何一方同意，不会向6个月内还在直接从事与本合同项下服务有关工作的另一方雇员提供工作或发出招聘要约（但雇员个人对直接采取大众招聘活动进行响应的除外），也不会在这些人员永久性停止提供合同项下服务后6个月内使用这些人员的服务（不管是独立提供的还是通过第三方提供的服务）。

　　对于员工被对手挖走，合同方可以就此约定一定的补偿金，比如：

　　Non-Solicitation

　　Each Party to this Contract agrees not to solicit for employment, appointment or engagement as an employee, worker or consultant, either directly or indirectly, the employees or workers or consultants of the other directly associated with the provision of the Services hereunder in the duration of this Contract and a period of 12 months thereafter. Notwithstanding the foregoing this Clause shall not prohibit solicitations and approaches made by any worker, employee or consultant through advertising or other publications of general circulation. In the event of a breach of the terms of this Clause which leads to the departure of an individual, the Parties agree to pay the other, on demand, a sum equivalent to 25% of the total annual remuneration package paid by that Party to the individual prior to his or her departure. The Parties acknowledge that this provision is fair and reasonable term intended to be a genuine assessment of the likely consequential loss to the other.

　　本合同各方同意，在本合同有效期间及有效期结束后12个月内，不会直接或间接雇佣、指派或聘请另一方的直接与提供本合同项下服务有关的雇员、工作人员或咨询师作为自己的雇员、工作人员或咨询师。尽管有此规定，本条款并不禁止雇员、工作人员或咨询师通过广告或其他广泛传播的出版物获得雇佣或聘请。如果违反本款导致雇员、工作人员或咨询师离开公司，则合同方同意应另一方要求在他/她离开另一方前向该方支付相当于其为该离开者支付的年薪的25%。合同方同意，本条款是公平合理的，是双方对另一方可能因此遭受的损失的真实评估。

　　为了避免自己的优秀员工被别的公司挖走，很多公司除了在和别的公司进行交易的过程中要求别的公司不得招揽自己的员工，而且在和自己的员工签订劳动合同的过程中，也会要求员工在离职或劳动合同期满后一定期限内不得到与自己公司有竞争关系的公司任职（竞业禁止），比如：

　　Employee agrees that during the term of this Labor Contract and for a period of one year following termination of this Contract, without the written consent of the Employer, Employee shall not, be employed or retained by any employer who is, in Employer’s discretion, one of the competitors of the Employer.

　　雇员同意，在本劳动合同有效期间及合同终止后1年内，未经雇主事先书面许可，不得受雇于或受聘于在雇主看来是雇主的竞争对手之一的公司。

　　对于竞业禁止条款，我国《劳动合同法》规定了最长不超过两年的时间限制，并且还需要给雇员补偿。很多国家对竞业禁止条款持反对态度，因此，读者应根据具体适用的法律对该条款的效力予以判定。

　　7.通知（Notices）

　　通知在合同履行过程中扮演着非常重要的角色。变更合同、合同终止以及各种批准或合同方之间的交流，都离不开通知。通知的目的一般是让合同另一方知晓合同履行进展情况或任何变化。为了避免口说无凭的尴尬局面，合同往往规定通知应当采取书面形式。常见的措辞如：All the notices shall be served in writing（所有通知必须采取书面形式）；All the services shall not be valid unless in writing（通知非以书面形式不具效力）；Wherever this Agreement provides for the giving or issuing of approvals, certificates, consents, determinations, notices and requests, these communications shall be in writing（本协议规定的批准、证书、同意、决定、通知和要求等必须采取书面形式给予对方或予以发布）。

　　根据中国法律，书面形式包括邮件、电报、传真等。但是，不同国家的法律对“书面形式”的定义往往存在差异。比如，许多国家法律规定的书面形式中不包括电子邮件（e-mail），故最好在协议中直接规定：E-mail shall not be considered as a written form hereunder。另外，由于多数公司不具有Telex设备，因此，书面通知形式也常把telex排除，如：All the notices shall be served in writing, which shall not include e-mail or telex。总之，对书面形式予以限定，把某些很可能在其他国家作为书面形式但根据本协议适用的法律不作为书面形式的情况排除在外。

　　不过，现在越来越多的国家对电子信息等有了新的看法。多数欧洲国家已经在立法上承认了电子方式的合法性，比如，E-Commerce Directive(2001/31/EC)就要求成员国必须保证它们的法律体系允许合同以电子方式签署，要求所有这方面的法律障碍都予以清除。

　　发出通知，采取的书面形式不同，投递的方式也存在差别，试看下例：

　　All notices required or permitted under this Agreement must be in writing and delivered by mail (postage prepaid) or by hand delivery to the address of the Party receiving  the notice set out in the signature page to this Agreement.  Notice may also be delivered by facsimile sent to the facsimile number of the receiving Party set out in the signature page to this Agreement provided that the original notice is promptly sent to the recipient by mail (postage prepaid) or by hand delivery.  Notices sent by e-mail are ineffective（根据本协议要求的或允许的所有通知都必须采取书面形式，并且采用邮件方式［邮资预付］或亲手送达本协议签署页所规定的通知接收方地址。也可以采用传真的方式发送至本协议签署页所规定的通知接收方传真号码，但通知原件应立即以邮件方式［邮资预付］或亲手送给通知接收方。通过电子邮件的方式发送的通知无效）。

　　又如：All the notices (including any invoice or report) authorized or required by and between Seller and Buyer as set out in any of the articles herein shall be made in writing in Chinese and English, and delivered by hand, courier, or registered mail to the following address or other address informed by both Parties in writing（本合同所有条款规定的买卖双方授权或要求的所有通知［包括发票和报告］都必须采取中英文书面形式，并且亲自送达、或采用快件或挂号信送达至下面的地址或双方书面通知的其他地址）。

　　从上例可以看出，投递方式不同，要求接受方提供的通信接收地址也不一样。为便于协议方选择采取适合自己的投递方式，合同会在通知条款中详细写明协议双方的通信地址、电话号码、传真号码等，这样不管对方准备采取什么书面形式，都可以找到合适的投递方式，见下例：

　　PARTY A（甲方）:                        　　　　　　　　 PARTY B（乙方）:

　　ADDRESS FOR NOTICES（地址）:             ADDRESS FOR NOTICES（地址）:

　　Attention（接收人）:               Attention（接收人）:

　　Telephone（电话）:                     Telephone（电话）:

　　Facsimile（传真）:                       Facsimile（传真）:

　　由于通知递送的方式不同，因此收到通知的时间也会千差万别。可以说，通知接收时间点在通知条款规定中占据着举足轻重的作用。一般情况下，只有通知到达接收方，通知才被视为生效，才可能对接收方产生有约束力的影响。但有时候，接收通知的人由于自身原因没有看到通知或者由于其他原因通知本应该到达接收人却没有到达接收人，这时候接收人是否可以免责，实践中时常出现争议。因此，协议双方便在协议制定之初就对各种通讯方式的到达时间予以明确，比如：

　　Notices are effective when received by the recipient during the recipient’s regular business hours.

　　Notices shall be deemed to have been received:

　　(1) upon confirmed receipt of delivery if delivered by hand;

　　(2) upon confirmed transmission if sent by fax;

　　(3) upon acknowledgement of receipt if sent by registered mail or courier；

　　(4) upon acknowledgement of receipt of contents of e-mail (other than auto-reply) if sent by e-mail.

　　If the time of such deemed receipt is not during customary hours of business, notice shall be deemed to have been received at 8:00 a.m. on the first day of business thereafter.

　　通知只有在接收方于其正常工作期间收到方可生效。

　　通知在下列情况视为收到：

　　（1）如果采取亲自递送方式，于确认收到之时；

　　（2）如果采取传真方式，于确认传输之时；

　　（3）如果采取挂号信或邮政快件方式，于知晓通知之时；

　　（4）如果采取电子邮件方式，于知晓收到电子邮件内容之时（但不包括自动回复）。

　　如果该视为收到的时间不在惯常的工作期间，则该通知应视为在随后第一个工作日早晨8点收到。

　　除了合同方在合同中约定以外，有的国家对以传真或电子邮件方式递送通知的到达时间作了法律规定，如英国就规定传真或者电子邮件发出后48小时视为到达；也有的国家规定信息进入接收方英特尔服务商、进入接收者电脑系统、进入接收人收件箱或者接收人阅读后就视为送达等。

　　实践中，合同方的地址经常更改，为了不影响通知的效力，一般要求协议一方变更收信地址后及时通知对方。否则，一方因没有及时通知对方变更后的通信地址而造成的后果只能自己承担。但如果一方已经及时通知了对方变更后的地址，对方却仍然送到了原地址，则由此产生的责任曾经有一些争议。因此，协议双方应在协议中约定，如果一方已经通知了对方变更后的地址，对方就应该按照新的地址投送任何信息，否则应承担由此产生的责任，如下例：

　　Wherever this Agreement provides for the giving or issuing of approvals, certificates, consents, determinations, notices and requests, these communications shall be delivered, sent or transmitted to the address from the recipient's communications as stated in the Agreement. However, if the recipient gives notice of another address, communications shall thereafter be delivered accordingly; and if the recipient has not stated otherwise when requesting an approval or consent, it may be sent to the address from which the request was issued（本协议规定的批准、证书、同意、决定、通知和要求等通讯应递送、发送或传真至本协议规定的接收方通讯信息中的地址。不过，如果接收方通知了另外一个地址，则这些通讯应相应地送到该地址；在要求获得批准或同意时如果接收方没有另外说明，则这些通讯可以发送至该要求发出的地址）。

　　又如：Either party may change their address to which notices shall be sent by giving the other party written notice of such change（每一方都可以变更其地址，但应书面通知合同另一方地址变更事宜）。

　　除此之外，通知究竟应当采取什么样的语言往往也有很多争议。因为，尽管合同语言通常采用英语，但在执行合同的过程中所使用的语言可能会是英语，或当地通用的语言，或对执行方比较有利的语言。比如，阿尔及利亚的工程建设合同，很可能签订的是英文合同，但实际上，由于当地大部分居民使用法语，因此，通知很可能就会采用法语，而在委内瑞拉可能就会采用西班牙语。但是，并没有哪个具体的法律要求合同以英文签订，在执行过程中的通知就得使用英文。为了避免争议，往往会就通知的语言在合同中作出要求，比如：Any notice given under or in connection with this Agreement shall only be effective if given in writing in English by one of the methods specified in Clause 4.2（根据本协议或与本协议有关的任何通知，只有采用书面形式，且使用英文并按照第4.2款规定的方法之一递送方可有效）。

　　下面是几个比较标准且常见的通知条款。

　　例1

　　1　Notices

　　1.1　Any notice given under or in connection with this Agreement shall only be effective if given in writing in ［English］ by one of the methods specified in Clause 4.2. Service of notice by telex, e-mail or international airmail shall not be effective.

　　1.2　A notice shall be addressed as provided in clause 4.3 and shall be:

　　A) personally delivered, in which case it shall be deemed to have been given upon delivery at the relevant address; or

　　B) if within the United Kingdom, sent by first class pre-paid post, in which case it shall be deemed to have been given two Business Days after the date of posting; or

　　C) if from or to any place outside the United Kingdom, sent by courier in which case it shall be deemed to have been given two Business Days after delivery to the courier; or

　　D) sent by facsimile, in which case it shall be deemed to have been given when despatched, but shall only be effective if its uninterrupted transmission can be confirmed by a transmission report of sender.

　　［Any notice given or deemed to have been given after 17.00 on any Business Day or at any time on a day which is not a Business Day shall be deemed to have been given at 09.00 on the next Business Day］

　　1.3　The addresses and other details of the Parties are:

　　For ［Party A］:

　　For the attention of: ［insert senior job title rather than a named individual in case the individual leaves office］

　　Address:

　　Facsimile number:

　　For ［Party B］:

　　For the attention of: ［insert senior job title rather than a named individual in case the individual leaves office］

　　Address:

　　Facsimile number:

　　A Party may notify the other Party of a change to the address or any of the other details specified in Clause 4.3. Such notification shall only be effective on the later of the date specified in such notice or five Business Days after the notice is given ［and provided also that any new address shall be in the United Kingdom］.

　　The provisions of this Clause shall not apply in relation to the service of any document in connection with litigation proceedings, claims, suits or actions.

　　1　通知

　　1.1　根据本协议或与本协议有关的任何通知，只有采用书面形式，且使用［英文］并按照本协议第4.2款规定的方法之一递送方可有效。以电报、电子邮件或国际航空方式发出的通知无效。

　　1.2　通知应发送至第4.3款规定的地址，并且

　　（1）如果是亲自递送，则送至相关地址即视为送达；或

　　（2）如果在英国境内，并采用一等邮资预付邮件，则邮寄之日后两个工作日后视为到达；或

　　（3）如果从英国境外发出或发送到英国境外，并采用邮政快递，则在快递之后2个工作日后视为到达；或

　　（4）如果采用传真，则发出即视为到达，但只有在发送者传真报告证实传真不存在中断方才有效。

　　［任何在每个工作日17点之后收到或视为收到的通知或在非工作日任何时间收到的通知应视为下一个工作日早晨9点收到］

　　1.3　合同方地址和其他详细情况：

　　甲方：

　　接收方［放一个比较高级的职位名，而不是具体的个人，避免该个人离职］：

　　地址：

　　传真号码：

　　乙方：

　　接收方［放一个比较高级的职位名，而不是具体的个人，避免该个人离职］：

　　地址：

　　传真号码：

　　一方可以通知另一方变更地址或其他第4.3条规定的细节。通知应在该通知载明的日期后的日期生效或［如果新地址在英国境内］通知给出后5个工作日生效。

　　提供任何与诉讼、索赔、起诉有关的文件不适用本条款。

　　例2　 Notices

　　Any notice, demand, or communication required or permitted to be given by any provision of this Agreement shall be deemed to have been sufficiently given or served if sent by facsimile or electronic mail transmission, delivered by messenger, overnight courier, or mailed, certified first class mail, postage prepaid, return receipt requested, and addressed or sent to the Parties’ address as set forth on Exhibit Ⅱ.  Such notice shall be effective： (a)if delivered by messenger or by overnight courier, upon actual receipt (or if the date of actual receipt is not a Business Day, upon the next Business Day); (b)if sent by facsimile or electronic mail transmission, upon electronic confirmation of receipt (or if the date of such electronic confirmation of receipt is not a Business Day, upon the next Business Day); or (c)if mailed, upon the earlier of (i)three (3)Business Days after deposit in the mail or  (ii)the delivery as shown by return receipt therefor.  Any Party may change its address by giving notice in writing to the other.

　　通知　本协议要求或允许的任何通知、命令或通讯在下列情况下应视为充分提供：如果采用传真或电子邮件、信使、隔夜快件、邮寄、一等邮件、邮资预付、要求回执的邮件，并递送到附件Ⅱ规定的合同方地址。通知生效情况如下：（1）如果采用信使或隔夜快件，实际收到之时（或如果实际收到日期并非工作日，则在下一个工作日）；（2）如果采用传真或电子邮件，则电子确认收到之时（或如果该电子确认收到日期是非工作日，则在下一个工作日）；（3）如果采取邮寄，则在（a）邮件交出后第3个工作日或(b)回执显示日期，以较早时间为准。任何一方都可书面通知另一方改变地址。

　　例3　Notices

　　2.1　Any notice or communication under or in connection with this Agreement shall be made in English or Chinese in writing and signed by or on behalf of the party giving it and shall be delivered personally, by pre-paid post or by facsimile transmission or telex to the address and for the attention of the relevant party set out in Clause 3.2 (or at such other address, facsimile or telex number as may be notified from time to time hereunder). Proof of delivery, posting or dispatch of any notice or communication shall be deemed to be proof of receipt:

　　(a)if sent by personal delivery, when delivered;

　　(b)if sent by facsimile or telex, 24 hours after the time of dispatch; and

　　(c)if sent by post, on the tenth day after posting.

　　2.2　The addresses of the parties for the purpose of Clause 3.1 are as follows:

　　(a)

　　Address:

　　For the attention of:

　　Facsimile:

　　(b)

　　Address:

　　For the attention of:

　　Facsimile:

　　通知2.1　根据本协议或与本协议有关的任何通知或通讯都应采用书面形式以中英文拟就，由发送一方或代表发送一方签字，并亲自递送、邮资预付邮寄或传真或电报递送至第3.2条规定的相关方收信地址和接收人（或其他随时通知的地址、传真或电报号码）。递送、邮寄或发送通知或通讯的证明将视为接收证明：

　　（1）如果亲自递送，送到之时；

　　（2）如果传真或电报发送，则发送后24小时；和

　　（3）如果邮寄，则邮寄后第10日。

　　2.2　第3.2条中规定的合同方的地址如下：

　　甲方：

　　地址：

　　接收人：

　　传真：

　　乙方：

　　地址：

　　接收人：

　　传真：

　　例4　Notice

　　All notices authorised or required between the Parties shall be in writing and addressed to the persons as designated below.  Where notice is given by an international courier service it shall be deemed received three (3) days after sending and if sent by facsimile it shall be deemed received at the time of sending or next business day if sent outside business hours of the recipient, subject to confirmation of success of transmission by proof of machine answerback.

　　所有合同方授权或要求的通知应采用书面形式并发送到下面指定的人。如果通知采用国际快件方式，则送出后第3日视为收到；如果采用传真方式，则在传真发出之时视为收到或如果在接收方非工作时间则视为在下一个工作日收到，但得有成功发送的传真证明。

　　8.弃权（Waivers）

　　Failure of any Party to exercise its right or take any action against the other Party for any breach of Contract shall not be deemed as a waiver of such breach. No waiver of any Party to any right shall be deemed as a waiver to any other rights. Waiver of any Party to any of its right shall be sent to the other party in writing.

　　任何一方没有行使其权利或未对另一方的违约行为采取任何行动，不应被视为放弃追究违约方责任的权利；任何一方对某一项权利的放弃，不应被视为是对任何其他权利的放弃。一方对某项权利的放弃，均应以书面形式送交对方。

　　弃权条款有时候也用Non-waiver（非弃权）作为本条款的标题，但该条款的目的只有一个，表明合同方在什么情况下弃权或者不视为弃权。上例是一个典型的弃权条款，表明合同方对另一方的违约行为没有采取行动或行使权利不得被认为非违约方放弃行使该项权利或其他权利。

　　一般来说，尽管合同方在合同中的措辞会有差别，但该条款内容主要明确以下四点：

　　（1）合同方延迟或怠于行使其合同权利并不使该方丧失该权利。比如：No failure or delay on the part of either Party nor any omission to exercise any right, power, privilege or remedy accruing to either party under this Purchase Agreement shall impair any such right, power, privilege or remedy or be construed as a waiver thereof or any acquiescence of any Default of the other party。

　　（2）合同方放弃或行使了部分合同权利并不消灭其他权利。即上例中的：No waiver of any Party to any right shall be deemed as a waiver to any other rights。

　　（3）合同方没有实施同时履行抗辩权，而是继续履行了自己的义务，并不表明该方放弃了要求对方履行义务或追索对方的权利。比如：Neither the presentation nor payment of an individual invoice shall constitute a settlement of dispute, an accord and satisfaction, a remedy of account stated, or otherwise waive or affect the rights of the Parties under this Purchase Agreement。

　　（4）合同中约定的权利仅仅是法律规定的权利的补充，而不是替代法律上规定的某些权利。

　　由于是否放弃合同权利对合同双方影响很大，因此，双方通常还会在合同中明确约定，如果一方放弃合同权利，必须采用书面形式，并且要到达合同另一方才能生效。比如：Any amendment, discharge or waiver of the right under this Agreement by either Party shall be expressly communicated in writing by the other Party and shall be limited to the particular instance described therein（一方根据本协议对权利的修改、行使或放弃都必须以书面形式由一方明确传达给另一方，并且只局限于该书面通知中规定的特定情形）。

　　下面是一个较为完善的Non-waiver条款供参考：

　　WAIVER

　　1.1　No delay or omission by either Party in exercising any right, power or remedy provided by law or under this Agreement shall:

　　(A)affect that right, power or remedy; or

　　(B)operate as a waiver of it.

　　1.2　The single or partial exercise of any right, power or remedy provided by law or under this Agreement shall not preclude any further exercise of it or the exercise of any other right, power or remedy.

　　1.3　No waiver of any right, power or remedy provided by law or under this Agreement shall take effect unless it is in writing and signed by authorised representatives of the Party giving the waiver.

　　1.弃权

　　1.1　任何一方延迟或没有行使任何法律或本协议规定的权利、权力或进行补救并不

　　（1）影响该权利、权力或补救权利；或

　　（2）构成弃权。

　　1.2　单独行使或部分行使任何法律或本协议规定的权利、权力或进行补救并不阻却其进一步行使这些权利或行使其他的权利、权力或进行补救。

　　1.3　放弃任何法律或本协议规定的权利、权力或进行补救必须采用书面形式并经弃权方受权代表签字后方才生效。

　　再比如：Failure by any party to enforce the performance by the other parties of any of the provisions of this Agreement shall neither be deemed a waiver by it of its rights hereunder, nor shall it affect the validity of this Agreement in any way.  Any waiver by a party for a breach of any provision of this Agreement on the part of the other parties shall not constitute a precedent to any subsequent breach of such provision of a waiver of the provisions itself。

　　任何一方没有要求其他方履行本协议中的任何规定，不得被视为该方放弃其在本协议下的权利，也不得影响本协议的效力。一方对于其他方违反本协议的任何规定放弃行使权利并不构成以后违反本规定的弃权先例。

　　当然，由于合同性质不同，合同中双方约定的权利也会存在巨大差异，有时候，合同方也会约定权利放弃的情形，比如：

　　Waiver of Subrogation

　　The Guarantor shall have no right of subrogation, reimbursement, exoneration, contribution or any other rights that would result in the Guarantor being deemed a creditor of Seller under the United States Bankruptcy Code or any other law or for any other purpose and the Guarantor hereby irrevocably waives all such rights, the right to assert any such rights and any right to enforce any remedy which Guarantor may now or hereafter have against Seller and hereby irrevocably waives any benefit of and any right to participate in, any security now or hereafter held by Buyer, whether any of the foregoing rights arise in equity, at law or by contract.

　　放弃代位权

　　担保人不应具有代位权、求偿权、免除权、补偿权或者其他任何根据美利坚合众国破产法典或任何其他法律或为任何其他目的会导致担保人被视为卖方债权人的权利，担保人据此不可撤销地放弃上述权利、主张上述权利的权利以及强制执行担保人现在或今后可能针对卖方采取的任何救济措施的权利。担保人据此不可撤销地放弃由买方现在或今后持有的任何担保物所带来的利益并放弃任何分享该担保物的权利，不论上述任何一种权利源于衡平法、普通法或合同。

　　这就要求担保人放弃代位权。

　　实践中，与某国家政府间签订的协议，可能要求的弃权：

　　2.1　Waiver of Sovereign Immunity

　　B represents and warrants that this Agreement is the commercial rather than public or governmental act and that B waives its right to claim immunity from legal proceedings with respect to itself or any of its assets on the ground of sovereignty or otherwise under any law or in any jurisdiction whether an action may be brought for the enforcement of any of the obligations arising under this Agreement.

　　2.1　放弃主权豁免权

　　Ｂ声明并保证：本协议是商业协议而不是公共或政府法令，因而Ｂ放弃就其本身或其任何资产由于主权或根据任何法律或在任何管辖范围内要求免予诉讼的权力。

　　9.转让和分包(Assignability)

　　在英文合同中，一般都会涉及转让和分包条款，如下例：

　　Subject to any provisions contrary to the Agreement, no Party shall be entitled to assign or transfer any of its interests, rights or obligations under this Contract without the written permission of the other.

　　协议任何一方未经另一方书面同意，不得转让或转移其在本合同项下的利益、权利或义务，但合同另有相反规定的除外。

　　各国法律对合同方转让合同项下权利义务所持态度基本一致。英美法系国家多数都坚持，如果协议没有明确禁止，则通常情况下，协议一方可以自由转让其合同项下权利或利益，转让方只需在转让后将转让事实通知原协议对方即可，但法律规定不得转让的例外。比如，英国法规定诉权不得转让。再比如，劳动合同等人身依附性很强的合同中劳动权也不得转让；转让合同项下义务，转让方必须事前获得协议对方同意方可转让。中国法律也作了类似规定。根据《中华人民共和国合同法》，债权人可自由转让全部或部分合同权利，但法律禁止转让的、根据合同性质不得转让的和合同当事人约定不得转让的，不得转让。但对于转让全部或部分合同义务，或权利义务合并转让的，应经债权人同意。

　　之所以各国会采取这样的态度，原因在于，一般情况下，合同一方转让合同权利，并不会影响另一方的权利义务，因此主张合同权利可以自由转让。但实践中，合同一方转让其合同权利有时也会对合同另一方的权利产生影响。正因为如此，多数国家都规定，如果协议中对权利转让有禁止约定，按照该约定进行。因此，合同方可以确保并控制合同权利转让不会对自己产生不利影响的唯一方法就是在协议中进行直接约定。

　　对于权利的转让约定，由于实际情况不同，约定也存在较大差别：

　　如果合同当事方认为对方转让合同的权利并不会对自己享受权利或承担义务产生任何影响，可能会约定自由转让或在合同中不予约定。比如：Either Party hereto may be free, at any time, assign all or any part of the benefit or its rights under this Agreement（本协议任何一方都可以在任何时候将其在本协议项下的全部或部分利益或权利进行转让）；The Party shall be free to assign its rights hereof to the third party without obtaining a prior consent from the other Party. Notwithstanding, the assigning Party shall deliver a notice of the same to the other Party within 10 days after such assignment（合同方可以未经对方事先同意而将其在本合同项下权利转让给第三方，但转让方应在转让后10日内向对方发送该转让事宜的通知）。

　　如果合同当事人认为对方转让合同的权利会对自己享受权利或履行义务产生影响，则可能禁止这种权利转让。比如：Neither Party hereto shall assign all or any of its rights or benefits under this Agreement（本协议任何一方不得转让其在本协议项下的全部或部分权利或利益）；或者允许对方有限转让，比如，约定事前获得合同对方同意即可转让：No assignment of any or all rights or benefits herein shall be made without a prior consent from the other Party（未经对方事先同意，合同方不得转让本协议项下的任何权利或利益）；Neither the SELLER Nor the BUYER shall assign the whole or any part of benefit or interest under this Purchase Order without the prior written approval of the other party（未经合同对方事前书面同意，卖方或买方不得转让其在本采购订单项下的全部或部分利益）；或者约定可在集团公司内部自由转让：Neither Party shall assign the whole or any part of any right or benefit under this Construction Agreement without the prior written approval of the other party except that this assignment is made to the Affiliated Companies（未经对方书面同意，协议任何一方都不得转让本建筑协议项下的任何权利或利益，但向转让方的关联公司转让的除外）；It is hereby understood and agreed that neither party may assign or transfer the whole or any part of any right or benefit under this Agreement other than to an associated company upon written notice to the other party（双方理解并同意，任何一方不得转让或转移其在本协议项下的权利或利益，但向关联公司转让除外，不过须书面通知对方）；或者约定在一定时间内不得转让，但超过限定时间即可转让，总之，可以根据自己的实际利益确定需要作出哪些方面的限制。

　　有时候，涉及公司集团内部安排，某些权利一定会转让给自己的关联公司，这时候就要注意措辞，如果简单地说“Neither Party shall assign the whole or any part of any right or benefit under this Construction Agreement without the prior written approval of the other party”，则一旦对方不同意这种转让，问题就出现了。比如，中国石油天然气集团公司签订的很多合同，基本都是由中国石油天然气股份有限公司去执行，如果到时候市场变化，对方就不同意权利转让，并会以此为借口终止合同。所以，经常可以看到：Either Party hereto may at any time, with the prior written consent of the other Party，such consent not to be unreasonably withheld or delayed, assign all or any part of the benefit or its rights under this Agreement, except that no consent shall be required in the case of an assignment of rights or benefits to an Affiliate（协议任何一方可在任何时候，在事先获得对方书面同意后转让其在本协议项下的全部或部分利益或权利，对方不得无故拒绝或迟迟不予同意，且向关联公司作这样的转让无须对方同意）；或The Purchaser shall not be entitled to assign its rights, benefits and claims under this Agreement (including the benefits of warranties, undertakings and indemnities herein contained) without the prior written consent of the Vendor, which consent shall not be unreasonably withheld。买方未经销售商书面同意，无权转让其合同项下权利、利益或索赔（包括本协议约定的保证、承诺和赔偿利益），但销售商不得无故拒绝这样的措辞。

　　对于义务的转让或者权利义务的综合转让，国际上看法比较一致，一般要求合同方事先获得对方的同意方可进行合同项下义务的转让。比如：Neither Party shall assign the whole or any part of this Agreement or any benefit or interest under it without the prior written approval of the other（任何一方未经对方事先同意不得全部或部分转让本协议，也不得转让本协议项下的好处或利益）。有时候，为了强调这种可能的转让带来的不利影响，双方还可能进一步约定：Any purported assignment without the written approval of the other party shall be absolutely void against the non-assigning party. In such event, the non-assigning party shall have no obligation whatsoever to the purported assignee. Any such purported assignment shall not release or relieve the party attempting to make an assignment of any of its obligations under the PURCHASE ORDER（任何未经对方书面同意的转让对合同他方绝对无效。在这种情况下，合同他方对受让方不承担任何义务。任何这类转让并不解除或减轻试图进行转让一方的任何协议项下的义务）。

　　合同义务转让或者合同权利义务综合转让如果发生在集团内部，即关联公司之间进行转让，这种转让同纯粹权利转让一样，比转让给一个不相关的公司似乎更能得到合同另一方的认可。比如，中国石油股份有限公司将其某个合同项下的权利义务转让给它的子公司。合同甚至可能直接约定：Neither Party shall assign the whole or any part of this Agreement without the prior written approval of the other party except that this assignment is made to the Affiliated Companies（协议任何一方未经对方书面同意不得转让其全部或部分协议，但关联公司转让除外）。当然，合同中会对关联公司作出定义，或者直接列举出允许接受这种转让的关联公司。但是，是否转让给关联公司就更为安全呢？事实并非必然如此。因为转让方和受让方是两个独立的法人实体，各自的经营范围和经营重点也不一样。也许受让方公司的经营重点很可能和合同另一方在经营范围和经营重点方面存在某些交叉，从而存在某种程度上的竞争，这时候，在执行合同时要获得受让方的同意可能难度增加，并且如果涉及充抵(set off)，合同另一方也难以实现。因为合同签订的时候是和中国石油股份有限公司之间的充抵，现在是和其子公司进行充抵，能否充抵存在很大的不确定性。显然，中国石油股份有限公司作为一家大型国有企业，其抗风险的能力要比其子公司大很多，而合同权利义务转让后，中国石油股份有限公司并不继续承担合同中的义务从而不再承担由于该义务不履行导致的责任。如果受让权利义务的公司破产，则权利方很难实现其权利。另外，合同部分或全部转让，还可能涉及商业秘密的失控。因为接触商业秘密越多，越难以控制商业秘密的保护。因此，只要涉及合同权利义务的转让，最好约定转让必须获得对方的同意。

　　以上看到的都是比较势均力敌的双方在转让事项上达成的条款。很多时候，双方往往处于非常不平等的地位或者说一方几乎承担的义务相对比较简单，转让的可能性很小，因此就转让事宜对某一方作出特别的要求。比如，在贷款合同中，转让条款非常详细，贷款人往往坚持要最大限度地保证自己转让与否的灵活性，但却最大限度地限制借款人转让的自由，甚至全面禁止借款人任何转让行为。比如：The Lender may at any time assign any of its rights, transfer or novate any of its rights, benefits and obligations under this Agreement to a Group Company. The Borrower may not assign, transfer or novate any of its rights or obligations under this Agreement（贷款人可在任何时候将其本协议项下的任何权利、利益和义务转移或转让给一个集团公司。借款方不得将其在本协议项下的任何权利和义务进行转让或转移）。当然，对于银行的大客户，银行也不得不做一些让步，比如，允许大客户在公司关联企业之间转让权利义务等。又如，在买卖合同中双方约定：The SELLER shall not assign the whole or any part of PURCHASE ORDER or any benefit or interest under it without the prior written approval of the BUYER. The BUYER shall be entitled to assign the whole or any part of the PURCHASE ORDER or any benefit or interest under it at any time without the approval of the SELLER provided that the BUYER notifies the SELLER of such an assignment（卖方未经买方事先书面同意，不得转让全部或部分采购订单，也不得转让其在本采购订单项下的好处或利益。买方有权在任何时候不经卖方同意转让全部或部分采购订单或本采购订单项下的好处或利益，但应就转让通知卖方）。又如：

　　2.1　Subject to Article 2.2, no Party shall be entitled to assign or transfer any of its interests, rights or obligations under this Contract without the written permission of the other.协议任何一方未经另一方书面同意，不得转让或转移其在本合同项下的利益、权利或义务，但2.2款另有规定的除外。

　　2.2　In the event that Seller assigns or transfers its interests, rights or obligations under the Petroleum Contract, then it shall be deemed that Buyer has consented to an assignment or transfer of Sellers’ interests, rights or obligations under this Contract.如果卖方转让其在石油合同项下的利益、权利或义务，应视为买方已经同意了卖方转让本合同项下的利益、权利或义务。

　　另外，由于合同义务转让涉及解除一方合同义务，新的一方承担原合同义务，为了明确哪些义务转让了，往往采取一种Release and Novation Agreement的形式。在这个合同中，一般会规定解除了转让方哪些合同义务，新的签约人应承担哪些义务，以及解除和/或承担的时间等，具体见下面这个合同：

　　Novation and Release Agreement

　　A

　　B

　　C

　　Whereas

　　A wishes to be released and discharged from the Trade Mark and Visual Manifestations License Agreement dated［　］ (the “License Agreement”) and B has agreed to release and discharge A from the License Agreement upon the terms of C’s undertaking to perform the License Agreement and be bound by its terms in the place of A, with effect from ［　］ (the “Effective Date”).

　　The Parties agree as follows:

　　Interpretation

　　In this Agreement, unless otherwise specified, the

　　a reference to any other document referred to in this Agreement is a reference to that other document as amended, varied, supplemented or novated at any time;

　　all headings and titles used in this Agreement are for convenience only. They are not to be used in the interpretation or construction of this Agreement.

　　C’s UNDERTAKING

　　With effect from the Effective Date and in consideration of the undertakings given by B in clause 3, C hereby undertakes to observe, perform, discharge and be bound by the License Agreement as if C were a party to the License Agreement in the place of A. Notwithstanding this undertaking, nothing in this Agreement shall:

　　require C to perform any obligation created by or arising under the License Agreement falling due for performance, or which should have been performed, before the Effective Date;

　　make C liable for any act, neglect, default or omission in respect of the License Agreement committed by A or occurring before the Effective Date; or

　　impose any obligation on C for or in respect of any obligation r act performed by A before the Effective Date.

　　B’S UNDERTAKING AND RELEASE OF A

　　3.1　With effect from the Effective Date and in consideration of the undertakings given by C in clause 2 and A in clause 4, B hereby:

　　releases and discharges A from all obligations to observe, perform, discharge and be bound by the License Agreement;

　　accepts C’s undertaking to observe, perform, discharge and be bound by the License Agreement(such undertaking being set out in clause 2); and

　　agrees to observe, perform, discharge and be bound by the License Agreement as if C were a party to the License Agreement in the place of A.

　　3.2　Notwithstanding the provisions of sub-clause 3.1(a), nothing in this Agreement shall affect or prejudice any claim or demand whatsoever which the Company may have against SIPC in relation to the License Agreement and arising out of matters prior to the Effective Date, provided that the COMPANY agrees that any such claim or demand which it not notified to SIPC in writing on or before the date twelve (12) months after the Effective Date shall be deemed to have been waived.

　　SIPC’s UNDERTAKING AND RELEASE OF COMPANY

　　With effect from the Effective Date and in consideration of the undertakings given by the COMPANY in clause 3, SIPC hereby releases and discharges the COMPANY from all obligations to observe, perform, discharge and be bound by the License Agreement. Notwithstanding this undertaking and release, nothing in this Agreement shall affect or prejudice any claim or demand whatsoever which SIPC may have against the COMPANY in relation to the License Agreement and arising out of matters prior to the Effective Date, provided that the SIPC agrees that any such claim which is not notified to the COMPANY in writing on or before the date twelve (12) months after the Effective Date shall be deemed to have been waived.

　　GOVERNING LAW

　　5.1　This Agreement and any dispute or claim of whatever nature arising out of or in connection with it is to be exclusively interpreted in accordance with and governed by the law of England and Wales, without giving effect to its rules on conflicts of law.

　　5.2　Any dispute between the Parties whether resulting from a claim in contract, tort or otherwise or any other claim or controversy which may arise out of or in connection with this Agreement or the breach, termination or invalidity thereof shall be finally and exclusively settled by arbitration by three arbitrators in London under the UNCITRAL Arbitration Rules in force at the start of the arbitration proceedings. The appointing authority shall be the International Chamber of Commerce. The language of the arbitration shall be English.

　　EXECUTION

　　Signed by

　　Duly authorized for SHELL

　　INTERNATIONAL PETROLEUM COMPANY LIMITED

　　Name

　　Date

　　Place

　　Signed by

　　Duly authorized for SHELL

　　INTERNATIONAL PETROLEUM COMPANY LIMITED

　　Name

　　Date

　　Place

　　Signed by

　　Duly authorized for SHELL

　　INTERNATIONAL PETROLEUM COMPANY LIMITED

　　Name

　　Date

　　Place

　　转让时，如果还涉及有担保的义务，则必须考虑相关担保的问题。如果担保也同时转让，则必须就担保方面的相关转让进行详细规定。

　　分包是实践中非常常见的行为。一个大的工程，比如三峡工程，由一个签约方完成所有的工作几乎是不可能的。再比如，流水线生产的产品，很多承包商都是把所有的货物承接下来，再分别找分包商分别生产包装箱，零部件、配件、装配、运输等，所有这些都不可避免地涉及分包。

　　对于合同项下的义务，非经合同他方同意，不得转让。不过，合同义务尽管未经合同他方同意不得进行转让，但可以进行分包。因为义务方尽管将其义务分包给合同第三方，但其本身并没有解脱对合同权利方的责任，并且对分包出去的义务也同样承担责任。中国法律原则上也是同意分包，但对某些分包作了法律上的限制，如对分包商的资质要求。

　　根据《中华人民共和国合同法》，发包人可以与总承包人订立建设工程合同，也可以分别与勘察人、设计人、施工人订立勘察、设计、施工承包合同。发包人不得将应当由一个承包人完成的建设工程肢解成若干部分发包给几个承包人。

　　总承包人或者勘察、设计、施工承包人经发包人同意，可以将自己承包的部分工作交由第三人完成。第三人就其完成的工作成果与总承包人或者勘察、设计、施工承包人向发包人承担连带责任。承包人不得将其承包的全部建设工程转包给第三人或者将其承包的全部建设工程肢解以后以分包的名义分别转包给第三人。

　　禁止承包人将工分包给不具备相应资质条件的单位。禁止分包单位将其承包的工程再分包。建设工程主体结构的施工必须由承包人自行完成。

　　根据《中华人民共和国建筑法》，总包商可以分包部分工程，且分包商不得进行再分包，工程主体结构得由总包商完成。而且，对于分包工程，总包商得派人在现场管理。

　　国际上对分包的限制比较少，通常由业主和总包商通过合同约定。国际上比较通行的做法是分包商必须是业主认可或选定的分包商，即在招投标阶段，总包商会提供给业主一份分包商名单，业主会把那些自己认为不合格的分包商从这份名单上剔除出去并指定哪部分工程应由哪个分包商完成。在招投标阶段，承包商就得获得这些分包商就这部分工程的报价。一旦中标，承包商就得和这些分包商就其报价部分工程签订分包合同。但根据《中华人民共和国建筑法》，业主指定建设工程分包商从技术角度看存在一定的障碍。

　　如果签订的合同很可能涉及转让或分包，一定注意保密条款的措辞（见保密部分），即如果合同涉及分包或者转让，则一定在保密条款或者保密协议中约定，转让方或分包方应保证接受转让或分包的人承担与本保密条款/协议相同的保密义务。但同时还必须注意到，原合同仅仅约定原协议双方的权利义务，对接受转让或分包的人并无约束力。尽管要求转让方或者分包方作出要求接受转让或分包的人承担与本保密条款/协议相同的保密义务的保证，但接受转让或分包的人是否能够保密原协议方往往比较难控制。如果签Novation当然可以在Novation中约定新签约方承担原合同中的保密义务，但如果不是以这种方式进行的转让或分包，则很难跨越。有鉴于此，有人采取在原协议保密条款或者原保密协议中约定，原协议双方如果转让或者分包，不得披露任何保密信息。但这种做法多数情况不切合实际，因为接受转让或者分包的一方很可能对转让或分包方提供的部分保密信息根本无法开展工作。因此，允许转让方或分包方披露保密信息给接受转让或者分包的一方是比较合适的。但为了最大限度地保护保密信息，有必要要求转让或分包方只能披露为本实施转让或分包约定事项所必要的信息，而且也可以严格限制某些信息绝对不能披露的要求。比如：Party A may disclose to a proposed assignee information in its possession relating to the provisions of this Agreement, including information concerning the negotiations leading to Agreement and concerning Party B which it is necessary to disclose for the purposes of the proposed assignment, notwithstanding the provisions of clause 24 (Confidentiality) ［No such disclosure shall be made without the prior written consent of the other Party unless prior notice has been given to the other Party of the identity of the proposed assignee］。

　　尽管本协议保密条款规定（未经协议对方书面同意，除非事前已经通知对方拟受让方的身份，不得进行任何此类披露），甲方可以将其掌握的有关本协议签订前的谈判方面的信息或有关乙方的信息披露给拟受让方，但仅限于为该转让有必要披露的信息。但这仅仅能够限制转让方，对于受让方还是无法限制要求其遵守必要的保密信息。这时候，可以要求转让方或分包方在披露任何保密信息之前，应该提前以书面的形式通知原协议非转让方并获得非转让方的同意方可披露。这实际上就大大地限制了转让和分包。另外，最保险的方法是在得到转让方发出的通知后，要求接受转让或分包的一方与自己也签订一个单独的保密协议，这样就可高枕无忧了。

　　从上面可以看出，很多时候，不允许随意转让或者分包，是担心接受转让或分包一方的能力。不过，很多人会辩解，反正最后有转让方或分包方承担全部责任，也不担心没有人承担责任。但问题不在这里。举例来说，韩国一家造船厂与希腊船东签订了三艘油轮，约定两年后交货。这时韩国就肯定要转让其中的一部分工作给其他厂家，比如，把生产涡轮的转让给专门生产涡轮的公司，把船壳部分分包给专业生产船壳的公司。如果涡轮公司或者船壳公司信誉不好，或者破产，导致韩国企业无法按时交货，尽管韩国造船厂赔偿希腊船东一大笔钱，但可能希腊船东由于油轮不能按时交货，不能按原计划履行早已签订好的很多运输合同，这可能导致希腊船东的声誉受到很大的影响。要知道，世界上屹立百年而不倒的大公司，无不把声誉视作自己的性命。赚不赚钱是小事，但声誉关涉自己的未来。所以，笔者认为，在合同中还是最好对转让和分包作出限制，即获得原协议方的同意。不管是出于信息保密，还是出于对接受转让或分包一方的能力和信誉方面的控制，最好签一个同意条款。当然，对于纯粹权利的转让相对于义务转让（分包）的限制当然会小一些，应视具体情况而定。

　　我们在阅读和谈判转让分包条款时，一定要将其与保密条款充分联系起来考虑。通常情况下，我们会在转让分包条款中读到“合同方应该要求受让方遵守相关的保密条款”等条款，有很多这样的措辞，我们可以在FIDIC条款中找到这样的措辞。但其效力如何，详见保密条款部分。

　　10.条款独立性（Severability/Severance）

　　It shall be acknowledged by both Parties that this Contract shall be implemented in accordance with and only to such extent as permitted by all the applicable laws, regulations, and rules. If any provision of this Contract, or the application of this Contract to any Party or any circumstances, is invalid and unenforceable for whatever reason or to any extent, and such invalidity or unenforceability does not in substance have any material adverse effect on the economy or law for the transaction contemplated in this contract, then the remaining provisions in this contract or the application of these provisions to any Party or any circumstances in question shall not be affected, and shall be implemented to the maximum extent as provided by law.

　　双方知道：本合同应遵照所有适用法律、法规和规则并仅可在上述法律、法规和规则许可的范围内执行。如果由于任何原因或在任何范围内本合同的任何条款或本合同对任何一方或任何情形的适用无效并不具有可执行性，且该无效或不可执行实质上对于本合同中规定的交易的经济性或对法律不会造成任何重大不利影响，则本合同的其余条款或这些条款对于任何一方或任何相关情形的适用不应受到影响，应在法律所规定的最大限度内执行这些条款。

　　该条款的目的是为了避免合同中某个条款违反法律（illegal）或无法执行（unenforceable）从而导致整个合同无效。《合同法》第56条也作了类似的规定，即“……合同部分无效，不影响其他部分效力的，其他部分仍然有效。”

　　本来，这是一个比较标准的中性条款，双方的权利义务可能受到影响的概率都差不多，因此，并没有太多需要注意的地方。但因为有时候某个条款非法或者无法执行从而使合同无效可能就会导致合同一方权利受到重大影响，因此在对待本条款的时候必须谨慎。比如，一家在中国保税区外注册的外商投资公司甲与一家中国内地企业乙之间在北京签订合同，由乙方在西安向甲方提供服务，甲方在乙方按合同要求提供完毕服务并在接收到乙方向甲方开具的发票后30日之内向乙方支付合同款项。支付币种为美元。合同签订后，乙方按照合同要求很快履行完毕其服务提供义务，但在支付的时候出现了问题。因为这两家企业都是按照中国法律注册，所有有关合同的签订与履行都在中国境内，按照中国外汇管理条例，在中国境内的两家企业之间不能以外币结算，该条款应属无效。如果因为本条款无效导致整个合同无效，则显然有悖于双方的签约意图。双方协商以人民币支付，但由于人民币升值很快，一方必然会承担部分或全部的汇率损失。由于各方都不愿意承担该汇率风险，最后双方只好通过诉讼解决，给双方人力物力造成很大损失。

　　各国对这种无效条款是否导致整个合同无效持不同的看法。但原则上，只要该条款无效不会致使合同目的落空，不会违反社会公共利益，大部分国家对这种部分条款无效不影响整个合同效力的情形都予以承认。比如，根据中国招投标法，对金额超过200万元人民币的公共工程应该采取招标形式，但如果没有招标就直接找了承包商签订合同。则整个合同根本上就不具备合法条件，即使规定了这样的条款，也难逃整个合同无效的命运。

　　在合同中约定这个条款的目的在于，条款无效是否导致合同整个无效不必通过法院的判决来认定，而只需通过合同本身就能反映出它是否有效还是无效，合同当事人可以不必为此耗费大量的时间和金钱。另外，它也可以防止合同一方因为合同中某些极不重要的事项不合法律或无法执行而逃避履行整个合同的义务。但是，如果invalid或severance条款本身也无效呢，则整个合同是否会因为某些条款的无效而最终无效则存在一定的不确定性。20世纪80年代，一家伊朗的银行与美国的一家石油公司签订一个为期20年的合同，在合同有效期间，伊朗银行将分10批次向美国这家公司提供总计30亿美元的贷款。但90年代后，美国法律规定，美国公司不得向伊朗的银行付款。则伊朗银行是否还有义务向美国这家公司提供贷款呢？伊朗可能会拒绝继续提供贷款，因为收回贷款的风险太大。而美国公司可能要求伊朗银行继续提供贷款，理由是合同中约定的美国公司还款规定无效，并不导致合同其他条款无效，伊朗公司的贷款义务并不因此受到任何影响。伊朗仍应按照协议要求向美国公司提供贷款。当然，伊朗银行可能寻求其他途径保护自己，如不可抗力条款等，但很难说其他条款就能有效保护伊朗银行的权利。当然，这种例子比较极端，一般情况不会发生这样的事情。不过，涉及金融贷款、融资项目的时候，建议在处理这个条款时认真考虑，尽可能将那些必须履行的义务排除在该无效条款涵盖的范围之外。

　　再比如，如果一个合同遭遇贸易管制，或者涉及其他一些竞争性法律的限制，则这个合同中很可能含有无效条款。中国的很多公司对美国的出口管制法并不是很了解，对其适用范围理解不够，很有可能在合同中约定的条款无效。最好的办法是寻求专业律师对整个合同的条款进行把关。

　　下面是几个较为标准的无效条款，供参考：

　　例1　If at any time any provision of this Agreement is or becomes illegal, invalid or unenforceable in any respect under the law of any jurisdiction, that shall not affect or impair:

　　the legality, validity or enforceability in that jurisdiction of any other provision of this Agreement; or

　　the legality, validity or enforceability under the law of any other jurisdiction of that or any other provision of this Agreement.

　　如果本协议任何时候某个条款根据管辖法律违反法律、无效或不可执行，这不应影响或损害：

　　本协议其他条款在本管辖范围内的合法性、有效性和可执行性；或

　　本协议该条款在其他管辖范围内以及其他条款的合法性、有效性和可执行性。

　　例2　If any one or more of the provisions of this Contract or any part or parts thereof shall be declared or adjudged to be illegal, invalid or unenforceable under any applicable law, such illegality, invalidity or unenforceability shall not vitiate any other provisions hereof and this Contract shall be construed as if such illegal, invalid or unenforceable provisions were not contained herein.

　　如果本合同任何条款或者任何部分根据适用法律被宣告或判决违反法律、无效或不可执行，则该违反法律、无效或不可执行并不影响合同其他条款的效力，合同解释就好像没有包含这些违反法律、无效或不可执行的条款。

　　例3　The various provisions of this Agreement are severable and if any provision is held to be invalid, illegal or unenforceable by any arbitration tribunal or court of competent jurisdiction then such invalidity, illegality or unenforceability shall not affect the remaining provisions of this Agreement.

　　本协议各个条款是可以分开的，如果其他任何一个条款被仲裁庭或管辖法院认定无效、违反法律或不可执行，则这种无效、违反法律或不可执行并不影响协议其他条款的效力。

　　但在有些国家，如果合同中存在某些违法条款，即使有了这个条款也不能让合同摆脱被判无效的命运。司法机关不会试图去修改条款从而使合同有效。所以，律师在阅读这个条款的时候不要轻易以为有了这个条款就可以确保整个合同不会因为某个条款的无效而整个无效，最好还是对每一个条款进行仔细审核，确保每个条款有效才是最为稳妥的办法。

　　11.全部合同（Entire Agreement/Entire Understanding）

　　Article 21-Entire Contract

　　21.1　This Contract constitutes the entire agreement between the parties hereto and supersedes all prior negotiations, representations or agreements whether oral or in writing relative to the subject matter of this Contract.

　　21.2　This Contract shall be altered or supplemented only by mutual consent in writing between the Owner and the Contractor.

　　第21条　完整合同

　　21.1　本合同是合同方之间的完整协议，它取代了以前所有与本合同事项有关的洽谈、说明及口头或书面协议。

　　21.2　对本合同的任何修改或补充，须经业主和承包商双方的书面同意。

　　24. Entire Contract

　　The terms and conditions incorporated herein contain the entire agreement and understanding between the parties with respect to the subject matter hereof and merge and supersede all prior agreements,understandings and representations. No additions or modifications shall be effective unless in writing signed by the parties hereto.

　　第24条　本合同所包含的条款和条件构成合同方之间就本合同有关事项达成的全部协议和谅解，并取消和超越之前的所有协定、谅解和陈述。任何增加或变更都必须经合同方书面签署后方才生效。

　　This Agreement supersedes and invalidates all other commitments, representations and warranties relating to the subject matter hereof which may have been made by the Parties either orally or in writing prior to the date hereof, and which shall become null and void from the date this Agreement is signed. Each Party warrants to the other that it has not relied on any such commitment, representation or warranty in entering into this Agreement.

　　本协议超越并使其他在本协议签署前对与本协议有关事项作出的任何口头或书面的承诺、陈述或保证无效，这些承诺、陈述或保证应自本协议签署之日起无效。合同一方向对方保证，其在签署本协议时并未依赖于这些承诺、陈述或保证。

　　This PUECHASE AGREEMENT constitutes the entire agreement between the BUYER and the SELLER and supersedes all prior negotiations, representations or agreements related to this PURCHACE AGREEMENT, either written or oral except to the extent they are expressly incorporated.

　　本采购协议构成买卖双方之间的全部协议，并取消合同方之前就与该协议有关事项所作口头或书面谈判、陈述和协议，但本协议有明确规定除外。

　　通常情况下，我们会在一个协议结尾处看到这样的表述。之所以会在合同中约定这样的条款，是因为它与英文合同的解释规则有着密不可分的联系。在英文合同解释规则中，有一个十分重要的规则就是根据合同本身解释。当协议执行过程中双方对当初的协议在理解上产生差异时，任何协议签署前双方达成的某些口头的或者书面的材料都不得作为已经签署的协议的辅助理解（极少数特殊情况例外），即外来证据不得作为证据出现。

　　外来证据不被采纳的原因在于，法官认为，对协议的解释应该局限在已经签署的协议本身，即 “four corner of the document”， 而不会考虑协议签署前的某些材料。换句话说，协议签署后，本协议就与之前就此主题所进行的所有谈判和文件无关了。在法官面前，协议签署前经双方签字的会议记录不得作为证据予以采纳。对这一原则，读者可查阅第二部分第一节关于合同的解释。试看下例：

　　11.1　Consequences of Non-compliance

　　11.1.1　Any reasonable costs incurred by the BUYER as a consequence of the SELLER'S non-compliance with this PURCHASE AGREEMENT shall be for the SELLER'S account. These shall include but not be limited to:

　　11.1.1.1　the cost of detection of the defect, removal, transportation, repair, replacement, reinstallation, inspection, re-testing of the GOODS in question.

　　11.1.1.2

　　根据签署后的协议第11.1.1条，卖方违反本采购协议从而给买方造成的合理费用，应由卖方承担。这些损失包括但不限于，对争议产品进行的货物瑕疵检测费用、搬运费用、运输费用、修理费用、替换费用、重新安装费用、检测费用、重新测试费用。

　　协议执行过程中，卖方交付的产品不符合合同要求，卖方替换产品，为此，买方付出大量的人力物力。买方要求卖方承担11.1.1中的相关费用，并要求卖方承担买方人员费用。法庭上，卖方认为，在签署协议时，双方就已经达成协议，卖方不承担违约时买方工作人员费用。因为当初在签订协议时，就把买方人员费用(cost of the BUYER’s own personnel )删除了。删除的部分表明，双方的意图是卖方违约时不承担买方工作人员费用。法官认为，卖方的抗辩不成立，要求卖方承担因其违约给买方造成的买方人员费用损失。

　　法官之所以做这样的判决，还有一个考虑，就是在协议谈判之前，各种材料浩如烟海，有些甚至已经不存在了，将这些材料翻出来就要花费大量的人力物力，而且要将其中所有删除的词语都要重新看一遍，那几乎是不可能完成的任务。除此之外，法官通常只注意双方达成的协议部分，而不是双方没有达成协议的部分。删除部分通常是双方没有达成协议的部分，但又找不到合适的解决办法，就把它删除掉，搁置争议，等协议执行过程中，如果确实发生这样的问题或争议再寻求解决方式。

　　但也有案例显示，法官对合同之前达成的某些意见予以援用，为了避免这种不确定性，通常在协议的最后部分加上这么一句话。而律师在协议评审时，一定要注意在协议中明确加上这句话，同时，在加这句话的同时，一定要看看自己这方是不是已经将所有材料都已经放到协议最终版本里了。

　　但是，在签署一个标的额上亿的合同前，通常会签订很多小的协议，比如，为了获得对方的一些资料，可能会签订一些谅解备忘录和保密协议。那么在签订主要协议后，如果规定了这么一个entire条款，则之前签订的所有这些协议都将失去效力。但实际上，有时候，该合同签订前的某些协议还是有保留的必要，比如，如果该签订的合同中没有包含保密协议中约定的事项，则之前签订的保密协议最好持续有效，而不是让其失去效力。

　　例　Entire agreement

　　This Contract constitutes the entire agreement among Party A and Party B with respect to the subject matters set forth herein and therein and supersede all prior discussions, notes, memoranda, negotiations, understandings and all the documents and agreements between them relating to the same. All documents, agreements, understandings and correspondence between the Parties prior to the execution of this Contract shall, with the exception of any non-disclosure/confidentiality undertakings, become null and void automatically when this Contract enters into effect.

　　本合同构成甲乙双方就本协议有关事项之间的全部协议，取消双方之前就此所作的所有讨论、记录、备忘录、谈判、谅解和所有文件及协议。双方在签署本协议之前的所有文件、协议、谅解和信息往来在本协议签订时自动失去效力，但不得向外披露/保密义务除外。

　　但是，有时候两个协议之间可能存在效力上的冲突。比如，之前签订的一个协议A和现在签署的协议B之间：A协议中可能规定，在A协议失效后3年内，协议方还应该继续对协议内容进行保密，但在现在签署的B协议中，规定在B协议签订前所有的协议失去效力，这种措辞并未使A协议的全部条款失去效力，因为A协议的保密义务即使在A协议失效后仍然对双方具有拘束力。为了避免这种冲突，合同方可以对entire 条款作更为详细的规定，比如：

　　Entire Contract

　　This Contract and the other contracts contemplated herein constitute the entire agreement among Party A and Party B with respect to the subject matters set forth herein and therein and supersede all prior discussions, notes, memoranda, negotiations, understandings and all the documents and agreements between them relating to the same. All documents, agreements, understandings and correspondence between the Parties prior to the execution of this Contract shall, with the exception of any non-disclosure/confidentiality undertakings, become null and void automatically when this Contract enters into effect.

　　全部协议

　　本合同和本合同所提及的其他合同构成甲方和乙方就本合同和本合同所提及的其他合同中所列主题事项达成的全部协议，并取代双方之间先前就上述事项作出的全部讨论、记录、备忘录、谈判、谅解和所有其他文件和协议。本合同签署以前双方的所有文件、协议、谅解和通信均应在本合同生效的同时自动失效，但任何不披露/保密承诺除外。

　　This Agreement hereby cancels all prior agreements between the Parties (if any) relating to the subject matter hereof and also cancels and nullifies all rights (if any) of either Party arising against the other by virtue of all or any of the said prior agreements, or any of the provisions thereof, notwithstanding the existence of any provision in any such prior agreement that any such rights or provisions shall survive its termination.

　　本协议在此取消合同方之间就合同有关事项在之前达成的所有协议（如有），并使所有根据任何这些之前签订的协议或条款而获得的所有权利无效，之前的协议即使规定了这些权利在这些协议终止后仍然有效这样的条款也不例外。

　　当然，是否应该使之前签订的合同及其合同条款中的权利义务全部失效，应该根据客户的需要予以确定。应该对之前签订了哪些协议或谅解备忘录等予以清查，如果取消使之前签订的协议及协议条款全部无效会给自己的客户造成某些不利影响，则最好在签订后续合同的时候予以明确约定是否使这些条款无效。

　　下面是比较标准的条款：

　　Entire Agreement

　　This Agreement constitutes the whole and only agreement between the Parties relating to its subject matter and supersedes and extinguishes any other agreement, document or pre-contractual statement relating to the same subject matter.

　　Each Party acknowledges that it has not relied upon any pre-contractual statements in agreeing to enter into this Agreement.

　　Except in the case of fraud, no Party shall have any right of action against any other Party arising out of or in connection with any precontractual statement except to the extent that it is repeated in this Agreement.

　　For the purposes of this clause, “precontractual statement” includes but is not limited to any agreement, undertaking, representation, warranty, promise, assurance, arrangement or draft of any nature whatsoever, whether or not in writing, relating to the subject matter of this Agreement and which is not repeated in this Agreement.

　　全部协议

　　本协议构成合同方就该有关事项达成的全部并且是唯一的协议，超越并与该同一有关事项的任何其他协议、文件或合同前的声明。

　　合同各方都知道，他同意签署本协议并没有依赖于合同前的声明。

　　除非存在欺诈，任何一方无权对对方因或关系到合同前的声明而提起诉讼，但本协议这样约定除外。

　　本条款所指“合同前的声明”包括但不限于与本协议有关的任何性质的协议、承诺、陈述、保证、许诺、担保、安排或草案，书面与否概不例外，但本协议明确约定的除外。

　　上面这个entire条款比较完善，但一般不会这么长。其实，在一个比较简单的合同中，一般就用很简单的一句话表述就可以了，比如：

　　Save and except expressly set out in this Agreement, each party acknowledges that no representation, warranty, or other promises not expressly contained herein have been made to that party by the other party.

　　除本合同明确规定外，合同各方同意，不存在任何没有在此明确规定的一方向他方所作的陈述、保证或其他许诺。

　　12.合同签约份数（Counterparts）

　　Counterparts即汉语中常见的“本协议一式几份”，比如：This Contract is signed in eight originals, with each of equally binding force, and the Parties shall each keep four originals（本合同一式八份，具有同等法律效力，合同方各执四份）。

　　这是一个技术性条款，基本不涉及合同方的权利义务，它仅表明合同共签署了几份原件，每一份都可以作为证据证明合同相关内容。

　　有时，有些签署的文件可能会重复使用。比如，签订的合同要供海关备案，供发改委备案，供税务局备案，合同方为执行方便自己手里还得有几份，合同方索性在合同中约定：

　　This Agreement may be executed in any number of counterparts and this has the same effect as if the signatures on the counterparts were on a single copy of the Agreement（协议签订的份数不限，具有同等效力，所有协议签字就如同在一份协议上签字一样）。

　　由于该条款更多地从草拟技术角度考虑，故读者只要明白其意义即可，下面再举几个例子供读者参考：

　　This Agreement may be executed in any number of counterparts, each of which will be deemed an original of this Agreement, and which together will constitute one and the same instrument.  Neither Party will be bound to this Agreement unless and until both Parties have executed a counterpart（本协议签订的份数不限，每一份都应被视作本协议的原件，而加在一起也仅构成一份相同的文件。合同只有合同方签署后方才对合同方具有约束力）。

　　This Framework Agreement may be executed in any number of counterparts, each of which together constitutes a single agreement between the Parties thereto but shall not be effective until each Party has executed at least one counterpart. Each such counterpart shall be deemed to be an original thereof, but all the counterparts shall together constitute the same instrument（本框架协议签订的份数不限，每一份都构成签约方之间的一个独立协议，但只有在合同方已经签署了一份协议后方才生效。每一份协议都应被视为原件，但所有协议加在一起构成同样的文件）。

　　This agreement may be signed in more than one counterpart, in which case each counterpart shall constitute an original of this agreement（本协议可能签署不止一份，每一份均被视为本协议的原件）。

　　13.合同附件（Schedules and Annexes）

　　如果合同有附件，读者一般会看到如下措辞：

　　All schedules are an integral part of the agreement.本合同所有附件都是本合同不可分割的一部分。

　　读者在阅读英文合同的时候，应注意合同主文条款和附件之间的效力高低。通常情况下，合同会对此进行规定，比如：

　　The following PARTs shall be deemed to form and shall be read and construed as part of the CONTRACT:

　　PART-1　Form of Agreement (including Appendix 1)

　　PART-2　Conditions Of Contract

　　A. Particular Articles of Contract

　　B. Standard Articles of Contract

　　PART-4　Schedules Of Prices and Rates

　　PART-3　Scope of Work

　　PART-5　Health, Safety and Environment Management

　　PART-6　Provisions by Company and Contractor

　　PART-7　Quality Management (if included)

　　PART-8　Administration Instructions

　　The PARTs shall be read as one document, the contents of which, in the event of ambiguity or contradiction between the Parts, shall be given precedence in the order listed.

　　即上述各文件之间的效力高低按照上述排序先后予以确定。

　　为什么在协议和合同中会有附件呢？通常情况下，附件包含的内容非常详细，比较程序化，往往一个附件洋洋洒洒几页纸。因此，为了避免这些冗长的、细节性的东西淡化了或者说分散了整个合同中对双方权利义务的规定，因此把这些内容单独挑出来，以便让整个合同的重点突出在合同双方的权利和义务上。另外，人们通常习惯制定一般条款和条件（general terms and condition），这样便于拟定和谈判某些具有部分相似性的合同，因此，往往会把针对本合同比较特殊的一些条款，比如支付条款中的特殊部分等以附件作出规定。

　　14.合同语言（Language）

　　本书旨在讨论英文合同的阅读分析，因此合同语言当然是英语。目前，世界上合同语言使用最多的也是英语。但是，对来自于非英语国家的签约方来说，完全签订英文合同可能不便于合同的执行。因为，对合同进行签署前审核的人和在合同上签字的人也许对英文非常精通，对合同的理解也非常准确，因此对合同的内容不会存在太多争议。但是，签订合同只是第一步，最重要的是执行合同。而执行合同的人如果是非英语国家的人士，根据英文合同来执行就会遇到很多语言障碍，以至于影响到合同的有效执行。为此，签约方往往会要求合同以两种语言签署，即英语和汉语，或者英语和法语等，根据执行合同人士的母语而定，总之应本着执行合同便宜原则行事。

　　但是，合同所使用的两种语言往往并不完全对应，因此由于语言不同而导致对合同的解释出现偏差时有发生。为了避免这种情况，合同方很有必要在合同中约定如果两种语言在解释时产生争议，以哪种语言为准。比如：This Agreement is made in both Chinese and English. In case of any dispute as to the interpretation, the English version shall prevail（本协议以中英文两种语言拟就。如果两种语言解释出现争议，则以英文为准）。当然，也可以选择以中文为准，究竟以哪种语言为准，主要视双方的谈判力量而定。占优势的一方肯定会尽力将自己一方最擅长的语言作为本合同解释应参照的语言。如果大家势均力敌，则一般会作出妥协性的规定，即表明两种语言具有同等效力（This Agreement is made in both Chinese and English and both versions are of equally binding force），但这并未从根本上解决问题。一旦因为语言不同而出现理解差异，双方就会出现争议。不过，双方为了尽快达成合同，通常不愿意在这种细节问题上妨碍合同的尽快签署。再者，是否会产生争议并不确定。因此，合同方往往把这种尚不确定的争议留待以后去解决，毕竟还有仲裁条款可以依靠，双方协商不成就通过仲裁解决。

　　另外，如果双方签订的协议是英文，但执行过程中往来的信函和通知都会涉及究竟使用哪种语言。比如，一家法国的公司和一家南非的公司签订了一个核电站建设合同，合同语言为英语。但在执行过程中，法国公司提供的各种建设标准都是法语，南非公司因为语言障碍致使合同工期严重滞后。为此，双方就合同执行过程中究竟应该使用哪种语言产生争议，最后诉至法院。由于合同一方提供的标准或通知与合同语言不一致是否会被认为通知无效，很多国家没有强制性的规定，因此建议合同方在合同中予以约定，以便于合同的执行。比如，在合同中约定“All the notices shall be delivered in writing in English”或者“All the notices shall be delivered in writing in English and accompanied by a translation thereof in Chinese”，否则这些标准或通知就不具有约束力。实践中比较常见的是提供原件和翻译件。这样，既和合同语言保持一致，也方便合同执行。但具体应由合同哪一方提供翻译，对合同方来说关系重大。因为，通知接收方必然依赖于翻译的准确性，如果由通知接收方为通知发送方安排翻译服务，则翻译不准确的责任很可能由接收方承担。比较合理的安排是由通知方安排翻译服务，向接收方提供原文和译稿，因为通知方对通知中的意思应该理解最为准确。而通知接收方有理由依赖该翻译件的准确性。合同方往往在合同中加上一句：All the notices shall be delivered in writing in English and accompanied by a translation thereof in Chinese.And the recipient of the notices shall have the right to assume that it is accurate and rely on it或者All the notices shall be delivered in writing in English and accompanied by a translation thereof in Chinese.But the recipient of the notices shall rely on the translation and the notices in English is only for reference。而且，发票上面的语言也往往不一定和合同语言一致。如果有这样的问题，合同方都应该在合同中予以约定。

　　当然，合同语言有时并不是合同方可以任意选择的。在有些国家，法律可能要求签署的文件必须采用特定的语言。比如，在中国，与合资合同有关的法律就要求，如果成立的合资企业有当地企业参加，则合资合同应采用当地语言且适用当地法律。




　　四、合同的签署（Execution）



　　合同的第四部分是结尾部分，结尾部分通常由三部分构成，即“IN WITNESS WHEREOF”条款、附件和签字。结尾部分由于并不涉及合同方的主要权利义务，因此相对比较中性，一般不会对双方的权利义务产生实质的影响。但如果结尾部分处理不好，没有满足法律和/或合同的要求，则有可能对本合同是否生效产生比较大的影响，下面予以分析：

　　（一）“IN WITNESS WHEREOF”条款

　　“IN WITNESS WHEREOF”条款常见于主条款之后，附件（如果存在）之前。比如：“IN WITNESS WHEREOF, this PURCHASE AGREEMENT has been signed and delivered as of the day and year first above written by their duly authorized representatives of the BUYER and the SELLER（买卖双方各自的合法授权代表于上述第一次所提日期签署本协议，以兹为证）。”或“IN WITNESS whereof this Agreement has been signed and delivered as a deed as of［date］［month］, ［year］ by the duly authorised representatives of the Parties（双方授权各自代表于  年   月   日签署本DEED协议，以兹为证）。”

　　在阅读这部分的时候，应和主文条款中的签字生效条款结合起来。如果主文条款规定签字（盖章）生效或签字（盖章）后一定期限后生效，则这部分的日期一定要明确，否则合同是否生效就带有很大的不确定性。但由于多数时候合同的序文部分也对签约时间和签约地点做了规定，这时，该条款即使没有也不会对合同的生效与否造成影响，故有些合同就没有这个条款。

　　但是，在英国法下，由于该条款通常标明合同究竟是一般的合同还是一个DEED，所以，如果你希望本合同成为一个DEED，则最好规定这个条款，并明确表明这是一个DEED。

　　（二）附件条款

　　理论上讲，如果有附件，则应把附件放在“IN WITNESS WHEREOF”之后，签字格式之前，表明附件也是合同不可分割的一部分。但实践中，由于附件很长，如果签字格式放在附件后，则主文条款和签字格式之间相距太远，合同的完整性会受到破坏。因此，合同往往采用下列方式，即：

　　在主文条款部分明确表明，附件是合同不可分割的一部分，比如：Any annex is the integral part of this contract. The annex and this contract are equally valid（所有附件都是本协议不可分割的一部分。附件和合同具有同等效力）；或All the annexes, including the loan agreement, guarantee agreement, shall constitute integral components of this Agreement（所有附件，包括贷款协议、担保协议都是本协议不可分割的一部分）；或All annexes to the Contract shall be integral parts of the Contract（本合同所有附件都是本合同不可分割的一部分）。

　　这样，就可以将合同附件放在合同的最后部分，让主文条款和签约条款看起来不至于脱节。

　　但是，所有的附件放在合同后面还可能产生另外一个问题。有时，整个合同都没有提到某个具体的附件，而只是泛泛地指合同方应该按照本合同及其附件履行义务，如：Both Party shall perform, act and observe the Contract and the appendices attached（双方应遵守本合同及其附件，并按照本合同及其附件履行义务），但具体包括哪些附件，由于合同主文条款没有提及，可能产生争议。在这种情况下，一般是通过在“IN WITNESS WHEREOF”之后和签字格式之前将本合同包括的附件作一个列表，明确合同包括的所有附件，比如：

　　IN WITNESS WHEREOF...

　　ANNEX:

　　Bank Guarantee

　　Form of Invoice

　　Payment Procedure

　　For and on behalf of Party A      　　　For and on behalf of Party B

　　(signature)                              (signature)

　　DD MM YYYY                               DD MM YYYY

　　或者在定义部分对附件予以定义，将本合同涉及的所有附件都包括在该定义中。如：Annex shall mean...

　　（三）签字格式

　　下面简单谈谈签字格式，试看下例：




　　阅读这部分，读者应该注意在合同上签字的人是否适格，是否有权签署本合同。如果签字的人是该公司的法定代表人，看看该公司的章程，是否需要董事会决议，该法定代表人才能够签署这样的合同。如果公司章程规定，法定代表人必须由董事会决议授权方可签署本协议，则一定要让对方提供董事会决议；如果签字的人不是该公司的法定代表人，则除了要看签字者是否持有授权书，还应该查看该公司的章程，确定这个授权应该由董事会授权还是应该由法定代表人授权等。总之，在签署协议时，要保证该公司对合同签字盖章的要求与该公司章程中对合同签字盖章要求一致。在查看董事会决议授权的时候，要注意董事会决议形成时参与的人数，是否满足公司章程的要求。在中国，大家比较习惯的是法定代表人授权即可，这种习惯往往会在阅读英文合同时产生误导。

　　上例是一个比较典型的签字格式。通常，我们已经习惯了合同签字盖章生效，但是，在英国法下，合同可以分为一般的合同和契约（DEED）（英国法要求某些合同必须采取契约的形式，比如不动产交易）；而且一般合同和契约的诉讼时效有别，前者6年，后者12年，如果是一般的合同，只需授权代表签字即可，如果是契约，则需要盖章，上例是一个典型的一般合同，下面试看一个契约的格式：

　　IN WITNESS whereof this Agreement has been signed and delivered as a deed by ［the duly authorised representatives of the Parties］.

　　［Insert any schedules］




　　总之，对于一般合同的签字部分，应主要注意签字人的权力。签字人必须根据章程或者董事会决议或者其他方式的授权方有权签字使签字后的合同生效。是否盖章视各国法律规定和合同格式要求而定。




　　五、特殊条款



　　前述各条款几乎在所有的英文合同中都可能见到，下面介绍一些特殊的英文合同中可能见到的条款，以提示读者注意其特征。

　　（一）排他性(Exclusiveness)

　　排他性(exclusive)条款，有时也称为lock-out条款，指合同双方在合同中约定，合同一方给予合同另一方一种排他性权利（如独家代理权），合同另一方依赖于该排他性条款限制其他对手的进入。

　　比如：

　　Exxon Mobil shall, during a period of two (2) years from the first date of supply of Product to Purchaser, be the exclusive supplier of Product including products with similar specifications or usage.

　　美孚公司应在自向买方供应产品第一日起两年内作为该产品，包括具有类似规格或用途的产品的独家供应商。

　　通过这一规定，买方在两年之内就不得向其他的销售商采购协议中约定的产品，将协议项下产品的潜在销售竞争对手排除在外。

　　Exxon Mobil shall not deliver any Product to any third party in the Republic of China for CEM-1 application, under the condition that Purchaser observes the relevant terms and conditions of this Contract including but not limited to those on the minimum purchase requirement, payment and safety.

　　美孚不得将产品卖给在中国的第三方用于CEM-1，但前提是买方遵守本协议相关的条款条件，包括但不限于那些最小的购买要求、支付和安全。

　　这样，美孚也在一定地域内不得向第三方出售本协议项下约定的产品。对于需要使用这些产品才能进行营业的买方的竞争对手，也被排除在外。

　　再比如：

　　甲方授予乙方在新加坡的独家销售代理权

　　In consideration of the exclusive rights granted herein, Party A shall not, directly or indirectly, sell or export the commodity stipulated in Article 4 to customers in Singapore through channels other than Party B; Party B shall not sell, distribute or promote the sales of any products competitive with or similar to the above commodity in Singapore and shall not solicit or accept orders for the purpose of selling;them outside Singapore. Party A shall refer to Party B any enquiries or orders for the commodity in question received by Party A from other firms in Singapore during the validity of this agreement.

　　基于本协议授予的独家代理权，甲方不得直接或间接地通过乙方以外的渠道向新加坡顾客销售或出口第三条所列商品，乙方不得在新加坡经销、分销或促销与上述商品相竞争或类似的产品，也不得招揽或接受以到新加坡以外地区销售为目的的订单，在本协议有效期内，甲方应将其收到的来自新加坡其他商家的有关代理产品的询价或订单转交给乙方。

　　1.排他性条款的应用

　　这种排他性权利应用非常广泛，比如谈判权利，在一个项目的初期阶段，双方可能会签订一个意向书（Letter of Intent）或者谅解备忘录(Memorandum of Understanding)或者就直接签订一个排他性协议书，约定一方在一定期限内不得与任何第三方就该事项进行谈判，从而保证自己在这段期间有充分的时间从容与对方进行谈判；又如供货排他性权利，汽车制造商甲与车身生产商乙约定，乙的车身只能供应给甲，而不能供应给其他的汽车生产厂家或约定甲的汽车车身只能使用乙生产制造的车身，不能使用任何其他车身制造商的产品，视市场环境的具体情况而定；也可以是一种商务独家代理权利，甲厂家的产品只能由乙厂家代理，不得寻求其他公司代理，或者乙方只能代理甲方的产品不得代理任何其他厂家的产品，这都是排他性条款。

　　这种例子在生活中不胜枚举，比如球员在接拍广告的时候，在代言合同中一般都会有这种排他性条款，要求该球员不得代言同类产品其他商家的产品，比如：上赛季国安的主赞助商是北京现代，其在代言合同中就要求国安队员不得接拍其他汽车品牌的广告。又如，1998年百事可乐从万宝路手中接过中国足球甲A联赛的冠名权，并利用“排他性”条款成功将死对头可口可乐挤出甲A赛场。当时，百事可乐的赞助金额高达1000万美元。由于甲A联赛冠名权的广告价值在这2002年第三、四两个赛季大幅度贬值，再加上中国足协的决策者在没有和赞助商及联赛经营商进行讨论之前，就单方面宣布中止联赛降级。因此，在2002年12月12日，百事可乐公司发表声明，决定提前中止其为期5年的合同，不再冠名赞助中国足球职业联赛。

　　2.排他性条款的必要性

　　制定排他性条款的原因很多，但关键在于其在一定时间一定地域内排除一定的竞争对手。例如，在银行外包业务合同中，由于外包公司总有大量接触到银行客户资料的机会，为了保证这些重要信息不被银行的竞争对手获取，银行一般都会在合同中约定一个排他性条款，要求外包公司受到排他性条款的约束。又如，在汽车产业中，由于物质资本和人力资本具有专用性，零部件企业很容易对整车企业的采购形成一种依赖：因为你已经为配套生产这家企业所需要的零部件进行了大量的专用投资，不可能轻易转产其他产品——实际上你已被“套牢”在这家企业身上。一旦被“套牢”，就会陷于被动，很难再与对方平等地讨价还价，因为对方可以以终止合同相要挟。为了避免自己被套牢，陷于被动，理性的选择是不进行或者尽量少进行专用投资。但这样做的结果是企业投资不足，整个汽车产业也不可能是高效率的。这种情况在通用汽车和费希尔公司一案中体现比较深刻。

　　3.谨慎对待排他性条款

　　排他性条款的目的是为了防止竞争对手的进入，从而实现自己商业利益（包括投资收益）最大化。但签定了排他性条款也并不能说就可以高枕无忧，以下通过通用汽车和费希尔公司一案做以说明。

　　通用汽车公司与费希尔公司在1917年签订契约，由费希尔公司为通用汽车公司提供汽车车身。为此，费希尔公司不得不进行一大笔专用性投资，这时，“敲竹杠”的风险就产生了。一方面，在费希尔公司进行了专用性投资后，通用汽车公司就有可能以减少需求甚至解除合同相要挟迫使费希尔公司下调汽车车身的价格。为此，双方在1919年的契约中使用了一种特别的条款，该条款要求通用汽车公司至少在10年时间里尽其可能从费希尔公司那里购买其金属汽车车身。这种契约条款通过限制通用汽车要挟费希尔公司的机会主义能力，鼓励了费希尔公司进行专用性投资。另一方面，实际情况则是，这个契约签订以后，市场情况在1925年发生了很大的变化。通用汽车公司在签约以前主要使用的是木制的车身，金属车身的比例很小，但1919年以后，对整体金属车身的需求迅速而绝对地增长，这使费希尔公司反过来通过利用较多的劳动密集型技术，并趁机将17．6％的利润附加在其劳动和运输成本上，并拒绝将其汽车车身的生产工厂建立在通用汽车装配厂附近而敲诈了通用汽车公司。这就导致了GM对Fisher的全部收购，但结果在1933年Fisher兄弟还是利用他们的人力资本优势套牢了GM。

　　当年，通用公司与费希尔公司所签订的价格模式和排他性条款本来是为了保护双方的，却在出现出乎预期的情形时（市场需求增加）导致费希尔公司套牢通用公司。但反过来，如果当时塑料车身需求旺盛，结果可能就正好相反，即变成通用公司套牢费希尔公司。

　　有时候，在合同中签订排他性条款并不一定就对自己有利，也许市场的变化使得该排他性条款不仅对自己无利，还反受其困，试看下例：

　　A公司是浙江省绍兴的一家水处理研发型企业，拥有40个国家专利技术或产品，在业界的知名度很高。一年前，A公司针对行业普遍面临的技术难题——在水处理中膜过滤总是堵塞，其研制出一项反冲洗装置，有着巨大的市场商机。为尽快面市，在经过国家机构的检测后，被匆忙推向市场：参加展览会，在行业内发布信息，但A公司开始并不懂得制定统一、周全的销售政策，客户来了，大家就随口谈，又因为对营销管理的认识不够，造成一部分实力较弱的经销商取得了不相称的市场代理权。而由于合同中规定的排他性条款，导致有实力想做代理的又一时进不来。

　　4.排他性条款策略

　　一个排他性条款是否会对自己现在或者未来产生积极影响，应对整个市场有一个全方位的、充分的认识和分析。

　　首先，对本行业的竞争者有一个充分的了解，包括它们的名称、客户、销售额以及强项和弱势作出一番较详细的说明。比如，在通用和费希尔合作中，如果就只有一家通用汽车公司，则通用公司大可不必签订这样一条排他性条款，因为费希尔公司生产的车身除此之外也没有别的选择，只能向通用公司提供。当然，如果费希尔公司以前也是生产塑料车身，而通用想要其生产金属车身，则费希尔公司多半会让通用公司签订这么一条排他性条款，也就是说，因为费希尔公司肯定会为生产该金属车身投资一大笔钱，如果费希尔公司投资一大笔钱生产车身，结果通用又找了别的厂家，则费希尔可能将为此承担难以估量的损失。当然，通用在签订这样的条款时一定要小心，因为费希尔很可能会要求通用在签订该排他性条款或协议后一定期限内，不得与其他投资商洽谈投资。如果通用答应了这一条， 投资商就不会有动力尽快完成尽职调查和投资手续；万一从签署条款清单到资金到账中间的时间拖得很长，通用公司就有可能陷入很被动的局面，从而在最后的购买协议谈判中处于极为被动的局面。通用公司在签订本排他性条款的时候应注意：通用公司在确保费希尔已经为此投入一定的时间和金钱前，不需要答应这一条款，永远也不要停止从其他途径找寻其他生产商的努力，以加大自己的谈判筹码。另外，即使要答应，也只能答应在一个较短的时期内(例如一个月)不与其他生产商谈判或达成任何协议。只有在费希尔为此投入了一定的时间和金钱后，通用公司方才能平衡与费希尔之间讨价还价的筹码。

　　其次，了解公司自身的竞争优势，主要包括产品的自身优势和特点、自身技术优势、品牌优势、定位优势、服务优势以及政策扶持优势，而这些优势可以分为和国内同行相比较，以及和进口产品相比较。

　　排他性约定可以是一个独立的排他性协议，也可以在保密协议中约定，还可以在意向书(Letter of Intent)或谅解备忘录(Memorandum of Understanding)中约定。但要注意，由于意向书和谅解备忘录在没有特别指明的情况下不具有法律约束力，因此，必须在意向书或者谅解备忘录中就该排他性条款的法律效力予以特别说明。

　　最后，排他性协议通常以否定的方式予以规定，如：Party A shall not negotiate with any party with regard to this subject matter within 3 months after the signature of this Agreement；而不是采用肯定的方式，如：Party A shall only negotiate with Party B with regard to this subject matter within 3 months after the signature of this Agreement.因为，在有的国家，比如英国，这种肯定式的表述通常被认为不具有执行力(enforceable)。

　　下面是一个比较典型的否定性排他条款：

　　1.1　Party A hereby grants to Party B a period of exclusivity for one(1) year from the signature of this Contract (the “Exclusivity Period”).  During the Exclusivity Period, Party A shall not (and shall procure that its affiliates, advisors and representatives do not): (i) sell the Product herein to any one other than to Party B; (ii) enter into negotiations (including, without limitation, enter into any confidentiality agreement) relating to the sale of the whole or any part of the Product herein with any person other than Party B; or (iii) publish or circulate (other than to its affiliates, employees and advisors) any information herein;

　　1.2　During the Exclusivity Period, neither Party shall, and each will procure that its affiliates, advisors and representatives do not, disclose the existence or terms of this Contract or the Transaction to anyone (other than their respective affiliates, employees, directors, financial, legal and other advisors as necessary to carry out the Transaction, and provided such disclosure is on the basis that such persons shall keep such information confidential) or make any announcement in connection therewith, without the prior written consent of the other party.  Such obligations with respect to non-disclosure and announcements are subject to the requirements of law (including regulatory authorities), provided, however, that any party required to disclose such information by law or regulatory requirement shall (to the extent reasonably practicable) consult with the other party prior to any such disclosure and take into account the reasonable requests and representations of such other party.

　　1.1　甲方在此授予乙方自本协议签订之日起一年的排他性权利（简称“排他性期间”）。在排他性期间，敬爱方不得（而且应让其关联公司、顾问和代表不得）：（1）将本协议产品出售给除乙方以外的任何人；（2）就出售本协议项下产品的全部或部分而与除乙方之外的任何人进行谈判（包括但不限于签订任何保密协议）；或（3）出版或传播本协议任何信息（但向甲方关联公司、雇员或顾问传播除外）。

　　1.2　在此排他性期间，未经另一方事先书面同意，任何一方都不得，且应使其关联公司、顾问或代表不得对本额合同或交易的成立或条件向任何人进行披露（为开展交易而必要向各自的关联公司、雇员、董事、财务、法律或其他顾问披露的例外，但前提是基于这些人对这些信息进行保密的事实予以披露），也不得对与此有关的进行公开宣布。这种不得披露或公开宣布的义务受法律要求的限制（包括立法机构），但法律法规要求其披露的任何一方（实际可行时）应在披露前与另一方进行商讨并对另一方的合理要求和陈述予以考虑。

　　排他性条款或协议中有一些条款必不可少，比如时间和地域方面的具体限制。时间必须固定，否则很可能被认为不具有可执行性(unenforceable)。另外，往往在排他性协议中还会有一个保证条款，就是一方保证其雇员或者代表在排他性条款约定期间不得做任何排他性条款约定的事项，地点也必须具有可操作性，即具体指出在哪些区域范围内应当受该排他性条款的限制。在排他性协议中，有时候还会规定一个定金条款，要求一方缴纳一定的定金，以确保其在排他性条款规定的时间范围内能够遵守这些限制。在中国，签订这种排他性协议可能会有缔约过失责任的问题。比如，甲公司与乙公司签订一个排他性协议，要求乙方在3年内不得与任何第三方就协约事项进行谈判或者签署协议。结果3年后，甲方根本就不打算与乙方进一步合作，因此，很可能会被判承担缔约过失责任。

　　授予一方排他性权利，另一方必然会承担许多的机会成本，因此，在签订这种排他性协议时，协议中还可能约定由被授予方支付授予方一定的金钱作为对价，比如：

　　In consideration of the Exclusivity Period, Party B shall pay two million US dollars(2 million US$) (the Exclusivity Fee).The Exclusivity Fee is non-refundable, except that where the Definitive Documentation is executed and delivered within the Exclusivity Period and the Proposed Transaction is completed under the terms of the Definitive Documentation the Exclusivity Fee (together with interest thereon calculated at a rate of % per annum from the date of payment thereof to the completion date under the Definitive Documentation) will be credited against the purchase price payable by ［Purchaser］ thereunder.

　　上例要求支付二百万美金作为该排他性期间的对价。其实，如果适用英国法，如果没有对价，只是一方提供给对方一个排他性权利，会存在合同无效的可能性。

　　排他性协议中还可能包括一个双方约定的过失赔偿条款，即因为一方过失导致双方无法继续履行协议，事前确定一个赔偿数额。但双方产生争议后，该数额往往成为争论的焦点，即该数额是否过高或者过低。根据中国法律，如果过高，法官可以根据实际情况予以降低，如果过低，当事人可以要求法官予以增加。目前，这种排他性条款广泛应用于公司并购协议中。双方在签订排他性协议后，约定双方在排他性条款规定的时间段内不得与任何第三方就该并购、收购事宜进行谈判，但如果时间过长，市场发生变化，一方很可能最后不愿意并购另一方或者被另一方并购，但市场已经发生变化，很多机会被浪费掉，损失大量的机会成本。目前，英国和美国在这种并购和收购合同中都出现过这种排他性条款，并且在排他性条款中约定一方最后不继续履行应给对方赔偿的最低费用。

　　下面看一个比较详尽的排他性条款：

　　2.1　Either Party hereto warrants that it is not currently carrying out any of the activities listed in this paragraph and undertakes that for a period of six(6) months from the date of signing this Agreement it shall not:

　　(a) commence or continue negotiations for the sale or any other type of disposal of all or a significant part of the X Business to a third party; or

　　(b) commence or continue negotiations about a potential cooperation with a third party, the business of which may overlap with the X Business herein; or

　　(c) disclose any information (including, without limitation, information about the X Business) to a third party for the purpose of negotiations relating to a sale or other disposal or cooperation described in (a) or (b) above; or

　　(d) seek, encourage or respond to any approach that might lead to negotiations relating to a sale or other disposal or cooperation described in (a) or (b) above.

　　2.2　Either Party hereto shall ensure that its employees, agents and advisers comply with the undertakings in this paragraph as if they were the relevant party.

　　2.3　Either Party hereto acknowledges that the other will incur significant costs, fees and expenses by relying on this paragraph and that if it breaches the paragraph it shall (without prejudice to any other remedies the other party may have) indemnify and keep indemnified the other party for all costs, fees and expenses incurred in investigations, negotiations and preparation of documents relating to the proposed cooperation.

　　2.1　合同各方保证，其目前没有开展任何本条款列举的任何活动，并且承诺，在签订本协议之后6个月内，其不会：

　　（1）与第三方就出售或以其他方式处置全部或大部分X业务开始谈判或继续谈判；

　　（2）与第三方就其业务和本协议中的X业务有重叠的潜在的合作开始谈判或继续谈判；

　　（3）为了就出售或其他处置或上述第（1）和第（2）中所述的合作相关的谈判而向第三方披露任何信息（包括但不限于，X也无有关信息）；

　　（4）主动寻求、鼓励或被动回应对可能导致就出售或其他处置或上述第（1）和第（2）中所述的合作相关的谈判的任何方法。

　　2.2　本协议各方都应确保，其雇员、代理、顾问都会遵守本条款义务就如同他们是这本协议的相关一方一样。

　　2.3　本协议各方都知道，对方依赖本条款将产生数目可观的费用、开销和花费，如果违反本条款，他应赔偿（不影响另一方采取其他补救措施）另一方因为调查、谈判和准备与拟进行的合作的相关文件所产生的各种费用、开销和花费。

　　有时候，可以利用Exclusiveness条款来赢得市场和时间。比如，A公司是全国最大的煤炭企业，生产大量的CO2，B公司是一家外国企业，很想进入中国的环保节能市场，但一直苦于没有机会，于是非常想找一家中国环保节能企业进行合作。C公司是一家节能环保公司。一开始，B公司准备直接找C公司谈判，与其进行合作。但C公司完全没有必要和B公司合作，因为它不缺资金，完全可以和A公司直接合作。B公司于是绕开C公司，开始和A公司谈判，给了一定的优惠条件，和A公司签订合同，要求A公司给予B公司两年的排他性权利。等合同签订后，B公司拿着该排他协议开始找C公司，要求合作，而C失去了获得两年与A公司合作的机会，没有办法，只有答应和B公司合作，B公司成功地进入该国市场。因此，如果充分利用好排他性条款或协议，有时可以创造一些机会。

　　排他性条款的作用主要是为了限制竞争对手，因此要注意是否违反了反垄断法等相关法律中关于滥用市场地位的规定。

　　（二）所有权和风险转移（Title and Risk）

　　在国际货物买卖合同中，货物所有权转移和风险转移几乎是必备条款，核心乃是就货物的所有权转移时间（或条件）和风险转移时间（或条件）进行约定。如下例：

　　Title and Risk

　　The Item purchased by the Buyer shall be delivered C.I.F. INCOTERMS2000. Therefore, the risk for the Item shall be borne by the Seller until the Item is delivered to the Carrier. After delivery of the Item to the Carrier, the title and risk for the Item shall pass to the Buyer［所有权和风险买方购买的货物应采用CIF（INCOTERMS2000）条件交付。因此，货物风险在交付给承运人之前由卖方承担。在将货物交付给承运人后，货物所有权和风险转移给买方］。

　　Ownership and Risk

　　Ownership, risk and responsibility for the Goods shall pass to Buyer upon receipt by Buyer or on behalf of Buyer in accordance with the delivery terms specified in the Purchase Order（所有权和风险货物所有权、风险和责任根据本采购订单规定的交付条件在买方收到或代表买方收到货物时即转移给买方）。

　　英文采购合同中之所以频繁出现货物所有权和风险方面的约定，原因在于，货物买卖在本质上是对货物所有权的买卖，而很多国家在立法上将所有权和风险视为不可分割的，但立法或判例各异，有认为合同成立货物所有权转移（法国）；有认为货物交付后所有权转移（中国）；


注释15



 
 有根据当事人的意图转让所有权（英国）。


注释16



 
 为避免不必要的争议，合同方采取了在合同中明确约定的办法，因为不管各国对货物所有权转移的规定有多大差别，绝大多数还是承认当事人明确约定的效力的。

　　尽管很多国家如英国、中国等都强行将货物的所有权和风险捆绑转移，但实践中太多的案例与此不符，因而遭致很多批评。合同方总是根据谈判结果对货物所有权和风险的转移予以规定，并且通常都是分开约定，比如：

　　Title and Risk

　　6.1　Title in the Goods shall pass to Buyer on the first occurring of:

　　(a)delivery of all or part of the Goods, in accordance with Section 2 above;

　　and

　　(b)payment in respect of any Goods;

　　provided that title shall revert back to Seller in respect of any rejected and returned Goods.

　　6.2　Risk in the Goods shall pass to Buyer on the latter of:

　　(a)payment in full by Buyer for the Goods; or

　　(b)delivery of all of the Goods in accordance with Section 2 above;

　　provided that risk associated with any Goods rejected by Buyer shall immediately revert to Seller on rejection.

　　所有权和风险

　　6.1　货物所有权应在下述情况第一次发生时转移至买方:

　　（1）根据上面第2节交付全部或部分货物；和

　　（2）就任何货物予以交付；

　　但对于任何被拒收返还的货物所有权应回转至卖方。

　　6.2　货物的风险应于下述情况发生时转移至买方，以晚发生者为准：

　　（1）买方全额支付货物价款；或

　　（2）根据上面第2节交付所有的货物

　　但买方拒收的货物风险应于拒收时立即转移至卖方。

　　日常交易中，所有权问题非常复杂，也许卖方交货后收到货款前买方破产，这时候，如果购买的货物所有权已经转移至买方，则卖方只能按照普通债权人的身份参与破产分配，这对卖方来说极为不公。比如，甲乙双方达成买卖合同，甲方向乙方出售航空器。甲方将货物交给乙方，乙方还有40%的合同款项没有支付甲方，这时乙方破产，则甲方只能参与乙方的破产分配，根据经验，甲方基本上很难拿到这部分余款。为了避免这个问题，买卖双方经常会在合同中就所有权保留（Retention of Title）进行约定，即约定交付给买方的货物在所有货款支付完毕之前其所有权仍然归属于供应商，见下面各例：

　　The right of ownership in the Products shall, despite their delivery to the Buyer, continue to vest in the Seller until and unless full and final payment of the Purchase Price under the Sales Order has been made by the Buyer to the Seller（在产品已交付买方的情况下，产品的所有权应继续归属于卖方，直至且除非买方向卖方足额并最终支付销售订单所规定的购买价格）；或The property in the Goods shall not pass to the Buyer until payment in full of the price to the Seller（货物所有权只有在向卖方足额支付后才转移给买方）。

　　这样，货款全部支付完毕前，供应商有权要求返还货物。根据这样的条款，即使买方在货款没有付清之前破产，则卖方的债权人或者付余款得到货物，或者退还货物。无论如何，供应商即使拿不到货款，还可以要回自己的货物，不至于损失太大。

　　在所有权保留的商品交易中，卖方只是根据法律规定或合同方自己约定，转移财产的占有于买受人，而仍保留对该财产的所有权以做担保，待买受人交付货款或完成某特定条件时，该财产的所有权始发生转移。目前，国际公约和国际私法都很少就此作出约定，《联合国国际货物销售合同公约》和《维也纳国际买卖公约》丝毫未触及所有权保留制度，所有权保留制度的法律规定多见于各国的国内法律。因此，关于所有权保留条款的效力及相关法律问题只能适用有关国家的国内法。但由于各国的法律传统及历史文化差异，导致各国的法律规定略有不同。目前，国际上多数国家的做法包括：其一，作为合同中的所有权保留条款，适用于合同的自体法；其二，作为一种物的担保权益，可被认为是一个物权法律适用问题。而在物权法律适用领域，由于物权的属地性较强，各国通常没有引入当事人意思自治原则，而是适用物之所在地法原则；其三，当买受人罹于破产时，破产程序开始之后，在所有权保留买卖中的卖方基于所有权提出取回标的物，一般应适用实行破产程序的法院。各国国内法对此问题的不同约定，使得国际货物买卖合同中关于所有权保留条款法律适用的冲突成为国际货物买卖中的一个焦点与难点问题。

　　下面对所有权保留约定对于买卖双方可能产生的影响予以分析：

　　1.在买卖合同中，如果规定所有权保留，买方相对处于比较不利的位置。因为这很难杜绝卖方一物二卖。一旦市场上涨，因所有权仍然在卖方手中，卖方可能就会选择违约而以更高的市场价出售给另外的买方。货物所有权保留的本质是为了担保取得货款，相当于在获得货款之前留置货物以做抵押。

　　2.对卖方来说，尽管所有权保留的规定对卖方比较有利，但按照英国法，所有权和风险如果没有单独规定，通常以捆绑的方式出现，所有权归谁，风险就归谁。如果货物已经交付给买方，卖方实际很难控制货物，更遑论对其风险进行控制。对卖方来说，比较稳妥的方法是在合同中继续对货物的风险分配予以约定，比如：

　　Article 12 Passing of Ownership and Risk

　　12.1　The right of ownership in the Products shall, despite their delivery to the Buyer, continue to vest in the Seller until and unless full and final payment of the Purchase Price under the Sales Order has been made by the Buyer to the Seller.

　　12.2　Despite the fact that the right of ownership in the Products does not pass to the Buyer upon delivery, the risk of any damage, loss, destruction or deterioration of the Products shall pass to the Buyer at the time of delivery.

　　12.1　在产品已交付买方的情况下，产品的所有权应继续为卖方所有，直至及除非买方向卖方足额支付销售订单所规定的购买价格。

　　12.2　虽然产品的所有权不随交付转移至买方，但是产品的任何损害、损失、破坏或腐化的风险应随交付转移至买方。

　　3.善意取得制度往往制约着所有权保留功能的有效发挥。比如，卖方和买方之间约定了所有权保留，但是卖方将货物交付给买方后，买方又将货物销售给第三方。第三方在不知道买方对货物并不具有所有权的情况下支付了货款，这时买方破产，则货物的所有权究竟归属于哪一方并不确定。因为第三方很可能主张善意取得，从而实现对货物的所有权。而供应商只能作为普通债权人参与买方的破产分配。在各种工程项目中，这种情况尤为常见。比如，业主将一个800万千瓦的电站建设授标给承包商，签订了电站建设合同。承包商在电站建设过程中，与供应商签订了数个采购合同，购买材料和设备，在这些合同中都约定承包商在足额支付货款前货物所有权仍旧为供应商所有。业主对于这些采购合同条款一无所知。业主按照每个月实际工程量足额支付了承包商工程款。而承包商对供应商的支付一般都在业主向承包商支付后半个月。在工程快要结束时，承包商宣布破产。这时，业主已经支付了承包商破产宣告前所有到期应付工程款，采购的设备和材料的所有权究竟归谁也很难确定，因为这些材料和设备已经融于这个工程，而业主已经支付了这些价款，并且对于承包商和供应商之间采购合同中作了所有权保留规定也并不知情，类似于善意第三人。故有了所有权保留约定在很多情况下可能确实能够保护供应商的利益，但还是存在一定的风险。

　　总之，相比之下，规定了所有权保留的合同应该更能保护供应商的利益，但对买方来说则较为不利。读者应根据自己的服务对象采取相应的态度，为客户谋取最大利益。

　　（三）价格条款（Price）

　　合同性质不同，合同报价方式也不一样。比如，在国际货物买卖合同中，报价条款就要根据购买的货物，包括货物单价、计量单位、计价货币以及贸易术语来确定。但在国际服务贸易合同中，报价条款可能只需要计价货币和合同总价即可。而在国际工程合同中，可能既包括总价报价，也包括单价报价。合同性质不同，在很大程度上将制约和影响承包商的报价方式。

　　总的来说，合同报价主要有三种方式，即闭口合同报价、开口合同报价和闭口加开口合同报价。下面简单谈谈这几种报价的适用情况以及阅读时应注意的风险。

　　1.闭口合同

　　闭口合同，即所谓的lump sum报价，其合同总价固定，除非发包方变更合同，一般合同总价不会增加或减少。比如，The Contract Price is six million, three hundred and twenty two thousand American Dollars (US$6,220,000). The Contract Price is an all-inclusive lump sum price for the GOODS as specified by BUYER. The all-inclusive lump sum price is the full payment to be made to the SELLER for supply of GOODS and Services, including all related works and furnishing of all the services required under the PURCHASE ORDER, including inter-alia, all manpower, and all costs associated therewith; MATERIALS and inclusive of duties (if any), taxes (Withholding Tax and VAT included), delivery, storage, protection, maintenance, handling and all other associated costs; consumables and consumable materials, establishment charges; overheads and profit; WORK items and services required by the PURCHASE ORDER and not specifically itemised herein, are nevertheless included in the all-inclusive lump sum price and no payment over and above the all-inclusive lump sum price shall be made by the BUYER to the SELLER except where the SELLER specifically specifies as extra items to be paid separately［合同价款为六百二十二万美元。该价款是买方指定的货物的总价价款，也是支付给卖方交付货物并提供服务的全部款项，包括根据该采购订单要求所做的所有相关工作以及提供的所有服务，包括，除其他费用外，所有的人力和所有与此相关的开销；物资以及各种关税（如果有）、税收（包括预提税和增值税）、运输、储藏、保护、维修、搬运和所有其他相关的费用；易耗品和易耗材料收费；管理费和利润；本采购订单中列明的工作和服务以及本采购订单中没有列明的工作和服务，也包含在这个合同总价值中。除了买方单独指出这是额外的工作项目应单独支付外，买方不会向卖方支付任何超过本合同总价的款项］。

　　为了更清楚地表明这是总价固定合同，通常还会在该条款之后加上：

　　All prices and rates stated herein shall remain fixed and firm and not subject to any escalation whatsoever for the duration of the Purchase Order（本合同所指的价款和费率在整个合同有效期间固定不变，不得因为任何原因增加）；或Unless otherwise stated herein, all prices and rates shall be fully inclusive and include all SELLER’s costs, taxes, duties (where relevant as defined in the INCOTERMS 2000), overheads and profit incurred in the delivery of the GOODS and in fulfilling all obligations and liabilities under the PURCHASE ORDER［除非另有规定，本合同报价包括所有价款，包括所有卖方费用、税收、关税（Incoterms中约定的相关关税）、在执行和履行本采购订单中规定的货物交付和所有义务及责任所产生的管理费和利润］。

　　在阅读这部分条款时应注意：由于各国对合同总价条款是否包括各种税收、开销等态度不一，因此，在英文合同中，合同方最好明确约定是否由承包商支付各种税费或合同总价中是否包括这些税费。下面这个例子摘自某个工程设计合同，其中第1.1条至第1.5条就分别就价款中是否包括这些税费以及承包商应该承担哪些税费作了非常明确的说明：

　　1.1　In consideration of CONTRACTOR's performance of the WORK， Party A shall pay the CONTRACTOR the CONTRACT PRICE of one hundred and fifty eight million US Dollars (US$158,000,000) in accordance with this CONTRACT.  The CONTRACT PRICE is inclusive of all taxes and fees stipulated in Article 1.3.作为承包商履行工作的对价，甲方应根据本合同支付给承包商一亿五千八百万美金（158, 000,000.00美金）的合同价款。合同价款包括第1.3条中规定的所有税款和费用。

　　1.2　Except where it is explicitly provided that Party A shall carry out an obligation under the CONTRACT at its own cost, all things required to be supplied or performed by CONTRACTOR under the CONTRACT shall be at CONTRACTOR's cost and deemed to be included in the CONTRACT PRICE.  No payments additional to those specified in Article 1 shall be due by Party A to CONTRACTOR.除了合同中明确规定甲方应自负费用履行本合同项下某项义务，否则所有应该由承包商根据本合同提供的事物或履行的事项都应该由承包商承担费用，并视为包括在合同总价之中。除了第一款规定的合同价款，不存在任何额外的款项应由甲方支付给承包商。

　　1.3　The CONTRACTOR shall assume full and exclusive liability for payment of all taxes, duties, levies, fiscal contributions and other charges, including but not limited to withholding taxes, personal income taxes, property taxes, capital gains taxes, Value Added Taxes, pensions, insurance contributions, turnover or sales taxes and all corporate taxes, as may be imposed on CONTRACTOR, and/or its personnel in connection with this CONTRACT.承包商应完全承担所有税款、关税、派款、财政支出及其他费用，包括但不限于代扣税款、个人所得税、财产税、资本收益税、增值税、养老金、保险金、营业额或销售税以及可能向承包商和（或）与本合同有关的承包商人员征收的所有公司税。

　　1.4　CONTRACTOR shall indemnify and hold COMPANY harmless from and against any and all claims, demands, judgments and expenses (including legal expenses) with respect to any taxes, duties, levies, fiscal contributions and other charges.承包商应向公司提供赔偿，并使公司免受因税款、关税、派款、财政支出及其他费用引起的所有索赔、请求、判决和费用（包括诉讼费）的伤害。

　　1.5　Where, under the provisions of any laws, regulations or directives for the time being in force in the People's Republic of China, COMPANY is required to deduct any amount, whether as tax or howsoever called, the COMPANY shall deduct the specified amount or rate from any amount payable to the CONTRACTOR. As soon as the COMPANY is in possession of the receipt from the relevant authority, the Company shall hand over to CONTRACTOR receipts evidencing payment of such withholdings if so requested by CONTRACTOR.如果依据目前中华人民共和国的任何一种有效法律、法规或指令的规定，要求公司代扣任何税款或类似费用，公司应按指定数额或比率从其应支付承包商的任何一笔应付金额中扣除。如果承包商要求，公司在拿到来自有关当局的收据后，应马上转给承包商，证明代扣金额已经支付。

　　上例是关于各种税费由承包商承担的例子，发包方和承包方也可以约定，合同总价不包括这些税费，这些税费由发包方承担。除此之外，闭口合同中合同总价对于是否包含某些杂费，如打的费、复印费、传真费、培训费等也可以根据双方实际进行约定。下面两例就分别采取两种不同的处理方式，前一例采取实报实销的办法，这部分费用并不包含在合同总价内，但后一例仍然将这些杂费放在合同总价中：

　　To the extent authorized, all out-of-pocket expenses for travel, lodging and other incidental items for the Contractor shall be reimbursed at actual cost, provided that such expenses can be evidenced by receipts. Unless otherwise agreed in the Contract, the method, cost and class of travel shall be in accordance with the standard contained in Annex 1. The Contractor shall arrange alternatives to hotel expenses (e.g. apartment rentals etc.) to minimize lodging expenses where reasonably practicable, depending on the length of assignment of Contractor’s personnel.

　　在授权范围内，所有因承包商出差、住宿和其他杂费而垫付的费用，按照实报实销的方式予以报销，但这些收据应能够证明这些开销。除非合同另有规定，否则，出差的方式、费用和等级应按照附件1标准进行。承包商应根据承包商工作人员开展该业务时间长短安排其他方式（比如租赁公寓等）代替宾馆花费，从而实际合理地减少住宿费用。

　　The Contractor and the Client acknowledge and agree that the Rates are fully inclusive and include, without limitation, charges for office equipment, personal digital assistants, personal computers, incidental use of all phones including mobile phone charges and other similar equipment. In the event that the Contractor incurs a substantial amount of phone costs(including mobile phones and other similar equipment) associated with the provision of the Services hereunder, the Client undertakes to agree with the Contractor an appropriate reimbursement of such costs in the Contract. The Client must agree to the reimbursement of such costs prior to any such reimbursement.

　　承包商和客户都知道并同意，所报价格涵盖所有的费用，包括，但不限于，办公室设备、个人电子秘书、手提电脑、使用电话包括手机和其他类似设备收取的费用。如果承包商因提供本合同项下服务需花费高昂的电话费（包括手机和其他类似设备），客户向承包商承诺，对本合同下的此种花费给予适当的报销。在此类报销前，客户应同意对这些费用进行报销。

　　闭口合同这种报价方式简单明了，发包方和承包方都知道应该支付和获得的价款，从而对自己承担的风险可以进行有效的评估。发包方通过控制该合同总价，避免因为估计合同价款过高而支付不起整个工程，以至于破产。而承包商也可以根据工程的大小，确认自己投入多少，以获得合同价款，从而对自己的风险进行有效评估。这种报价方式在简单的合同中颇受青睐。

　　但是，对于一个复杂的合同来说，比如，船舶采购合同和飞机采购合同中，如果双方对情况估计不足，很可能陷入万劫不复的深渊。对于承包商来说，一旦采取总价报价，这就意味着不管花费多少，也不管汇率如何变动，法律如何变化，只要发包方没有对合同进行变更，没有增加、减少工程或者变更工程设计等，则承包商就只能拿到合同总价款。如果承包商对此估计不足，从而报价过低，则承包商可能在工程尚未过半就已经因投入过大而宣布破产。比如，韩国的一家规模不大的造船公司A，与中国某家船舶运输公司B签订船舶建造合同，合同期3年，双方采取合同总价模式。最终因A公司估价太低，以至于到最后没有办法继续这个工程只得宣布破产。当然，承包商可以在合同中采取其他的方式减小这种灾难发生的概率，比如，尽可能在合同中将各种付款时间提前，如定金、预付款、进度款，使承包商不至于出现资金断链，最终走向破产。

　　当然，采取总价报价并不仅仅意味着承包商将面临巨大风险，发包方也面临同样的风险。比如，设计还非常不成熟的工程，或者在招投标期间没办法详细进行设计的工程，由于设计尚不稳定，需要不停的修改完善，工程量因此无法明确。如果采取总价报价方式，则会涉及很多因设计变更而导致的合同变更（variation）。由于一个大的工程，招投标就需要经过很长时间，工期都非常紧，发包方一旦授标给承包商签订合同，想要更换承包商就会付出很沉重的代价。因此，在授标之前，发包方处于非常主动的地位，但在授标并签订合同后，发包方就由主动变被动。从某种意义上说，发包方与承包商签订合同后，发包方就被绑架了，尤其是承包商已经开展了某些工程后，发包方一旦要求合同变更，根据设计变更需要增加、减少工程或拆除某些已经建好的工程，承包商对这种变更会要价很高，从而导致最终的合同费用非常高，发包方根本没法控制整个合同最终的付款金额。这对发包方来说非常不利，最后甚至破产。对于这种采取总价报价方式的合同，发包方如果想要规避或减小这种风险，可以把整个工程进行分解（breakdown），分解后各个部分占一定的份额，这样，即使变更这部分，则在评价变更所导致的增加费用时也会有一个更为恰当的参照。否则工程某个部分一个小小的变更却按照整个合同总价款进行参照评估价款，即使很小的百分比也是一笔不小的数目。对工程分解越细，越有利于对变更部分价款进行评估，但是之所以会有这么多的变更，就是因为对工程的把握不够，要想分解整个工程本身就需要对工程有一个很好的把握。因此，这里实际存在一个悖论。不过，发包方和承包商应尽可能将工程进行细致分解。分解还有一个作用就是，它会将某个问题或争议只局限在一个很小的部分，而不会动及整个合同。因此，更有利于合同方解决问题。

　　当然，采取总价报价方式，最后工程顺利完成，发包方和承包方都没有破产，则如果发包方估计过高，承包商可借此赚上一笔。如果承包方估计过高，则使发包方少支付很多钱。但这种不确定所带来的收益远远小于潜在的风险。故对于简单的合同，建议采取这种简单的总价报价方式，而对于复杂的、没有把握并需要进行很多变更的工程，采取开口合同的方式似乎更为妥当一些。

　　2.开口合同

　　开口合同即总价不固定的合同。对于很多工作量无法确定的合同，通常不确定总价，而只是确定单价。根据单价条款，按照实际总的工程量来计算合同总的价款。比如，律师服务合同、审计服务合同、咨询服务合同等。对于这种合同，一般确定律师、审计师或咨询师的小时费率，然后根据具体服务时间确认发包方应支付的合同价款，比如：

　　Fees for the Services are based on the amount of time that the Counsel’s personnel will devote to each assignment. The Client will be charged for the Services on an hourly basis of the lawyers, paralegals and other employees of the Counsel. The hourly rates depend on the seniority and experience of the lawyers and paralegals. The hourly rate for legal services shall not include VAT(15%) and customary expenses incurred by the Counsel in connection with the rendering of the Services(international, inter-city and mobile telephone and facsimile, copying of documents, reasonable travel(not higher than economy class) and hotel accommodation expenses and meals, mailing and courier services). The standard hourly rates of the lawyers and paralegal who will primarily work on Client’s assignment are in the following:

　　服务费用按照律师实际投入每项任务的时间予以计算。律师将根据其提供的服务按小时向客户收费。小时收费视律师和律师助理职位和经验而定。所提供的律师服务小时收费不包括15%的增值税和律师因提供服务而产生的惯常性开支［国际间、城际间移动电话和传真、文件复印、合理的差旅（不得高于经济舱）和旅店住宿费和餐费、邮递和快递服务费］。主要为客户提供服务的律师和律师助理的标准小时费用如下：

　　The Counsel shall submit to the Client an invoice, which will include fees, expenses incurred by the Counsel when rendering the Services and VAT. The Counsel shall provide a computer printout of the time spent on the Client’s assignments (with each hour split into one tenth of an hour, when applicable) and as Act of Transfer and Acceptance together with its invoice. The Client shall pay the Counsel’s uncontroversial invoice within 10 calendar days of the date of receipt. If the Client has any questions regarding the invoice, the Client shall immediately notify the Counsel of such questions in writing. The Client shall not unreasonably withhold payment of the Counsel’s invoices.

　　律师应向客户提供发票，发票应包括律师在提供服务时产生的各种费用和开支以及增值税。律师应向客户提供计算机打印出来的为完成客户任务所花时间（如果可能，将每小时分成10等份）以及发票回执（Act of Transfer and Acceptance）。对于没有争议的发票，客户应在收到后10个日历日内支付。如果客户对发票存疑，应立即书面通知律师。对于律师提供的发票，客户不得无故拒绝支付。

　　The Rates will commence when the Contractor’s staff begin Work under the Contract and shall be charged for the days the Contractor’s staff perform such Work. The Rates shall be based on the standard working day of 8 hours unless otherwise specified in the Contract. Overtime is chargeable pro rata at the same standard rate, where applicable, and only following appropriate consultation with the Client. The Client and the Contractor will review, and adjust as appropriate, resourcing in cases where a high workload for an individual continues. Travel time to get to and from the normal place of work required by the Contractor’s staff in the performance of the Work shall not be billable to the Client, unless specifically agreed with the Client.

　　计费时间从承包商工作人员根据本合同开始工作之日开始，按照承包商员工从事该项工作的天数进行收费。除非本合同有其他约定，否则每天按照标准的8小时计费。如果需要加班，应事先通过恰当的方式与客户商量，加班费按照同样的标准收费。客户和承包商应对某个员工一直高强度的工作情况进行审查并作适当调整。承包商员工为履行工作需要来往于惯常的工作地点的在途时间，除非经客户特别认可，不得向客户收取任何费用。

　　对于开口合同，由于根据市场价格确定了单价，再根据实际工程量予以最终的结算，这对发包方和承包商来说，似乎比较公平。但对发包方来说，开口合同最大的问题是如何控制时间。比如，律师究竟为本合同项下工作提供服务花费了多少时间？整个合同服务最终何时完成？如果这些时间没法控制，则最终合同的总价也会远远超出预期合同价格。实践中，发包方有时候会派专人对承包商的工作进行监督，但实际上非专业人士很难对承包商提供的专业工作进行监督，派专业人士无疑也会大大增加公司为该工作所付出的成本。还有一种办法就是在合同中约定合同最后的总价不得超过某个价格，即设定一个最高价或目标价（guaranteed maximum or target price），当然超过部分的成本由承包商承担。

　　3.闭口加开口合同报价

　　实践中，对于那些能够固定，能够把握的工程部分常采取闭口合同报价方式，而对于无法控制把握的工程部分则采取开口合同报价方式，即闭口加开口合同报价方式。

　　所谓闭口加开口合同报价就是指合同中既有lump sum报价方式，也存在不固定的按量定价的报价方式。比如，地下工程合同，这种工作性质非常明确但工作量不是非常明确的合同，发包方和承包方在合同中按照最初的设计会确定一个工作量，并根据该工作量报价，费率固定。但是随着地下工程的进展，可能设计也得作些变动，合同中约定的工作量和实际完成的工作量存在差异，合同方会在合同中事先约定根据实际工作量进行重新测量，再按照实际测量所得的工作量对承包商予以付款。在这样的合同中，合同既有闭口合同报价方式所具有的总价控制优势，也有开口合同报价方式中的实际数量的控制。

　　再比如，发包方和承包方签订一套炼油设备采购合同。合同方约定，承包方的义务包括（1）按照DDP（Incoterms 2000）条件将货物运达发包方现场；（2）负责对合同项下的设备进行安装调试；（3）负责派专家对发包方员工进行培训直至发包方员工熟练操作该炼油设备；（4）在合同调试成功后10年内，承包方应发包方要求随时派专家提供故障检测维修。在这个合同中，发包方对于第（1）和第（2）项中的工作量和自己需要花费的成本基本上可以把握，但对于第（3）中的某些情况却难以确定。比如，究竟需要培训到什么程度算熟练操作，这些员工具体素质如何、需要培训多长时间才可能熟练操作这些设备，总共需要培训多少发包方员工，需要派多少专家过去等等问题。而对于第（4）点中随时派专家提供故障检测维修，机器什么时候可能出故障，10年中可能会出几次故障等问题都很难把握，但专家们的小时费率根据市场价格很容易确定。因此，对于第（1）和第（2）可能会采取闭口合同报价方式，而对于第（3）和第（4）则可能采取开口合同报价方式，下例摘自某个炼油设备采购合同的报价条款部分：

　　8.1　Remuneration of work:

　　8.2.1　Remuneration of Work on a Firm Lump Sum Price basis in US dollars:

　　In consideration of the Work performed and completed by the Subcontractor in accordance with this Subcontract, the Main Contractor shall pay the Subcontractor a Total Firm Lump Sum Price ofUS$(, calculated in US$ but actually paid in RMB at the prevailing bank rates) for all the services provided by Subcontractor within China, including  but not limited to the following:

　　 Engineering Design

　　 Support for Procurement

　　The above Total Firm Lump Sum Price is fixed and not subject to escalation for the duration of this Subcontract, and is all-inclusive of any taxes, duties, levies or any other charges (such as patent fees, technology transfer fees, standard drawing fees) due by the Subcontractor.  The Subcontractor shall not claim any increase of price for any  reason  unless the Subcontractor can obtain the Main Contractor’s approval through the procedures of Clause 13.0 Changes.

　　8.2.2　Remuneration of Work performed outside China:

　　The Main Contractor shall pay the Subcontractor for the following work performed outside China on a reimbursable basis at the rates and conditions as set forth in Exhibit “B” of this Subcontract, and which are all-inclusive and shall be fixed for the whole period of validity of the Subcontract.

　　Support for Procurement

　　Support for Construction/Warranty and inspection

　　Support for Commissioning, Start-up and Performance Tests.

　　Owner’s Assistance Post Provisionary Acceptance

　　8.2.3　Remuneration on a Reimbursable Basis for the extra work.

　　The Main Contractor shall pay the Subcontractor for extra work on a reimbursable basis at the rates and conditions as set forth in Exhibit “B” of this Subcontract, and which are all-inclusive and shall be fixed for the whole period of validity of the Subcontract.

　　由于市场千变万化，发包方和承包商可能很难对这个市场进行准确预期，为了减小这种不确定性给自己带来的损失，有时候，发包方和合同方会在在某些长效合同中约定在某些情况下可以对合同价格进行调整。比如：

　　PRICES & RATES REVIEW DUE TO CHANGE IN RATE OF TAXATION

　　Pursuant to the Article 19 herein headed TAXES AND DUTIES, a price review may be initiated only if, as a result of changes in the laws, the rate of indirect tax changes by 10%.  For avoidance of doubt, the following are illustrations of when a review may be initiated:

　　(a) Rate changes from 10% to 11% - this is a change in the taxation rate by 10% & allows a price review.

　　(b) Introduction of a rate of 1% (from none previously) - this is a change in the taxation rate by more than 10% & allows a price review.

　　(c) Exemption of a previously taxed item, i.e. elimination of indirect tax from 5% to 0% - this is also a change in the taxation rate by more than 10% & allows a price review.

　　税率变化导致的价格审核

　　根据本合同第19条税收条款，只有当因法律变化导致间接税率变化超过10%时，才可以启动价格审核。为避免模糊不清，下述情况即为什么时候启动价格审核的详细说明：

　　（1）税率从10%变为11%——这时税率变化达10%，可启动价格审核。

　　（2）如果引入1%的税率（以前没有）——这是超过10%的税率变化，可启动价格审核。

　　（3）取消以前征税的项目，即间接税从5%取消变为0%——这是超过10%的税率变化，可启动价格审核。

　　这里只谈及了在法律变动导致税率变化的情况下应启动价格审核，双方可以重新确定合同价格。下面这个例子则是根据市场的变化确定对合同价格予以调整：

　　Price Adjustments

　　Both Parties agree to use reasonable endeavors to obtain a favorable Gas Price and Gas Price adjustment mechanism approved by the relevant governmental authorities. Both Parties agree the Gas Price adjustment mechanism shall be subject to the Gas Adjustment Mechanism Rule by Nigeria (2000).

　　If and when Gas Adjustment Mechanism Rule does not apply, then the Parties shall immediately meet to renegotiate the Gas Price which shall be based on the last Gas Price, prevailing market conditions and with an adjustment mechanism incorporating an appropriate indexation package (including amongst others internationally quoted indices relating to alternative competitive fuels and inflation). The last Gas Price shall be used until both Parties reach an agreement on the Gas Price.

　　If after three (3) months the Parties can not reach agreement, the Gas Price shall be the weighted average, on a volume basis, of the prevailing gas prices of the gas delivery time at the 纽约证券交易所 (For this purpose, Buyer shall provide the relevant supporting documentation). The Gas Price shall reflect the VAT difference in accordance with Article 5.1 of this Contract (if any).

　　Both Parties shall adjust the Gas Price in accordance with this Contract annually.

　　In the event that the Heating Value Method is adopted pursuant to new laws or regulations for the sales of Natural Gas, both Parties shall accordingly make calculation and conversion on the Gas Price on the basis of the heating value of the Natural Gas and in accordance with the new laws or regulations.

　　天然气价格调整

　　“双方”同意，应尽最大努力取得有关“政府机构”批准的优惠的“气价”和“气价”调整机制。双方同意，“气价”调整机制应当适用尼日利亚天然气价格调整法（2000）。

　　如果该价格调整法不适用，则双方应立即会面并根据在此之前的“气价”、当时的市场情况，以及一个包含有适当指数包（包括与有竞争性的其他燃料及通货膨胀因素相关的其他在国际上引用的指数）的调整机制，重新商谈“气价”。在双方就“气价”达成一致意见之前，执行在此之前的“气价”。

　　若在三个月内“双方”不能就“气价”达成一致，则“气价”应为天然气交接时间纽约证券交易市场上的气价（为此，买方应提供相关证据）。“气价”应根据本合同第5.1款反映增值税率的不同（如有）。

　　“双方”应每年按照本合同对“气价”进行调整。

　　如果根据新的法律或法规需采用“热值法”销售天然气，双方应根据新法规或法律的规定,以天然气的“热值”为基础对天然气价格进行计算和转换。

　　再看下面这个轮船采购合同约定的价格调整：

　　1. CONTRACT PRICE（合同价格）:

　　The purchase price of the Vessel is United States Dollars (US$), net receivable by the Seller (hereinafter called the “Contract Price”), which is exclusive of the cost for the Buyer's Supplies as provided in Article II hereof, and shall be subject to upward or downward adjustment, if any, as hereinafter set forth in this Contract.

　　本船购买价格为万美元（USD ），由卖方净收得（以下称“合同价格”），不包括本合同第二条提及的买方供应品的费用，并将根据本合同有关条款，如有，作加减账处理。

　　ARTICLE Ⅲ ADJUSTMENT OF THE CONTRACT PRICE

　　The Contract Price of Vessel shall be subject to adjustments as hereinafter set forth. It is hereby understood by both parties that any reduction of the Contract Price is by way of liquidated damages and not by way of penalty.

　　第三条　合同价格的调整

　　本船的合同价格应随以下条款的规定而予以调整。双方理解，任何合同价格的减少，是由损失的补偿而非罚款的方式来实现的：

　　1. DELIVERY

　　(a) No adjustment shall be made, and the Contract Price shall remain unchanged for the first thirty (30) days of delay in delivery of the Vessel beyond the Delivery Date as defined in Article Ⅶ hereof.

　　1　交船

　　（1）如果交船日期延迟至本合同第七条规定的交船日期后的第30天的午夜12时之前，合同价格不作变动。

　　(b) Then, in such event, beginning at twelve o'clock midnight of the thirtieth day after the date on which delivery is required under this Contract, the Contract Price of the Vessel shall be reduced by deducting therefrom the sum of United States Dollars (US $ ) per day.

　　（2）如果交船日期自第七条所述日期之后延迟超过30天，则从交船日起的第三十天午夜12时起算。每迟一天合同价格减少美元（USD ）。

　　(c) The Contract Price shall not be adjusted or reduced if the delivery of the Vessel is delayed by reason of permissible delays as defined in Article ⅩⅢ hereof.

　　（3）如果交船日由于第八条所述的允许延迟原因而延迟，则价格不作调整或减少。

　　(d) If the Seller notifies the Buyer by telex that the delivery of the Vessel shall be made earlier than the specified Delivery Date as defined in Article II of the Contract and such notification being given not less than 2 months prior to the newly planned delivery date, be certain amount of bonus shall be given by the Buyer to the Seller as follows:

　　（4）如果本船将早于本合同第二条所述的交船日交付，则卖方应以电传通知买方，且该通知在预计新的交船日前不少于两个月发出。买方按下述情况支付卖方一定数额的奖金。

　　（f) In the event that the delivery shall be made within fifteen (15) days earlier than the specified Delivery Date the Contract Price shall remain unchanged.

　　（5）如果在规定交船日前十五（15）天内交船，合同价格保持不变。

　　(g) In the event that the delivery shall be made more than fifteen (15) days earlier than the specified Delivery Date, then a bonus shall be added to the Contract Price at a rate of United States Dollars (US $) per day for each full day earlier than the 15th day earlier than the Delivery Date.

　　（6）如果比规定交船日期提前十五（15）天以上交船，在提前十五天的基础上，每提前一整天，在合同价上增加美元（USD）作为奖金。

　　在阅读合同的时候，对于合同报价还有一个值得注意的问题，即合同报价所使用的币种，详见下面支付条款部分。

　　（四）支付条款（Payment）

　　1.付款种类

　　（1）预付款。对于前期投入特别大的项目，比如，需要购置大量的设备或器具，或需要招募大量的工人等，往往会涉及预付款。在大宗采购合同中，往往也会涉及预付款。比如，要采购一个价值上千万美金的压缩机，合同周期一般很长，由于合同标的额大，周期长，如果等到承包商交货的时候付款，则承包商需要很多流动资金才可以顺利周转。因此，为了减轻自己的资金压力，承包商一般也都会要求发包方支付预付款。另外就是特制商品，根据发包方要求设计的产品，一旦发包方终止合同或破产，则承包商就面临巨大的风险，因为这类特殊商品一般周期很长，目的性很强，一旦终止，可能生产的产品就会成为废物，不可能再在市场上出售。预付款金额有多有少，一般从5%到30%不等，关键看合同谈判双方约定的合同条件。但是，如果涉及向外支付美金，则可能要考虑国家外汇管制法，比如，中国外汇管制条例，根据该法，一般预付款比例不得超过合同金额的15%，否则很难被外汇管理局批准。

　　The Advance Payment of 10% of the Contract Price shall be paid by Buyer to Seller by wire transfer to Seller’s Designated Bank Account within ten (10) days after Buyer has received the following documents provided by Seller:

　　买方应在收到卖方提交的下述文件后10日内，以电汇的方式向卖方支付合同总价的10%作为预付款，汇至卖方指定的银行账户：

　　(a) Pro forma invoice covering one hundred percent (100%) of the Contract Price in six copies;

　　(a) 载明百分之百(100％)合同总价金额的形式发票，一式六（6）份；

　　(b) Commercial invoice covering the Advance Payment in six copies; and

　　(b) 载明预付款金额的商业发票，一式六（6）份；

　　(c) Sight draft covering the Advance Payment in two copies;

　　(c) 载明预付款金额的即期汇票，一式两（2）份；

　　(d) a guarantee in amounts and currencies equal to the advance payment in two copies.

　　(d)与预付款金额和币种一致的预付款保函，一式两（2）份。

　　预付款是预先支付给承包商的款项，相当于向承包商提供的无息贷款。因这个时候承包商尚未履行合同，仅仅在签约以后就支付一大笔预付款，这对发包方自己在融资方面极为不利。如果承包商这时出现破产情况，发包方面临很大风险，因此，发包方会在合同中约定，要求承包商开具与预付款金额等值的预付款保函。并且，预付款保函格式一般都有严格的要求，合同方会在合同中以附件的形式列出。其最终目的是为了保证，即使最后因为承包商无法履行或提前终止合同，发包方也可以向银行发出通知，要求行使保函权利，从而最大限度地保护发包方，如下例：

　　The Seller shall issue to the Buyer an Advance Payment Guarantee in strict compliance with the Form of Advance Payment Guarantee attached as Annex II within seven（7） days after the conclusion of this Agreement. Unless and until the Buyer receives this guarantee, this Sub-Clause shall not apply.

　　卖方应在本合同签署后7日内严格按照附件II要求的预付款保函格式向买方开具预付款保函。如果买方没有收到该保函，则本款不适用。

　　既然是预付款，承包方就得返还，而返还的方式通常都约定在合同真正付款的时候逐步抵扣冲销（set-off）。当按照合同应当支付进度款时，发包方可以预先将预付款的50%进行抵扣，到最后需要支付全部合同价款的时候，再抵扣50%的预付款，这样就可以把整个预付款冲抵了。为了保证发包方能够实现保函利益，发包方和承包商一般都会约定，在预付款完全偿还之前，承包商应保证该银行预付款保函一直有效。但是，如果在进度款支付的时候已经抵扣了50%的预付款，但预付款保函还是100%的原来预付款的金额，这显然对承包商来说是不利的，为了平衡发包方和承包商之间的利益，双方通常约定在预付款和发包方支付的进度款进行冲抵后，该银行预付款保函的总额也应随承包商在进度付款证书中所偿还的数额逐步冲销而降低。比如： The Contractor shall ensure that the guarantee is valid and enforceable until the advance payment has been repaid, but its amount may be progressively reduced by the amount repaid by the Contractor as indicated in the Payment Certificates. If the terms of the guarantee specify its expiry date, and the advance payment has not been repaid by the date twenty-eight (28) days prior to the expiry date, the Contractor shall extend the validity of the guarantee until the advance payment has been repaid.承包商应保证，在预付款完全清偿之前，该预付款保函应一直有效并且可以执行，但预付款保函的数额应随着支付证书中承包商已经返还的金额逐渐减少。如果该银行保函的条款中规定了截止日期，并且在此截止日期前28天预付款还未完全偿还，则承包商应该相应地延长银行保函的期限，直到预付款完全偿还。

　　Deductions shall be made at the amortisation rate of one quarter (25%) of the amount of each Payment Certificate (excluding the advance payment and deductions and repayments of retention) in the currencies and proportions of the advance payment, until such time as the advance payment has been repaid.按照预付款的货币的种类及其比例，分期从每份支付证书中的数额（不包括预付款及保留金的扣减与偿还）中扣除25％，直至还清全部预付款。

　　（2）进度款（Progress Payment）。进度款一般是针对合同周期很长的合同，比如，一个5年期的造船合同，如果船舶建造方在5年内都拿不到一分钱，则资金运转会出现很大的问题。因为，在此期间，建造商要支付船舶设计分包商的款项、船舶龙骨建造分包商的款项、引擎生产制造分包商的款项、船头生产制造分包商的款项等。如果船舶建造承包商在交船之前不能获得船舶买方的付款，则几乎不可能有这么多的现金流。即使承包商有足额的现金可以支付这些分包商，但船舶建造商投入这么多金钱建造的船舶，如果在交货前出现船舶买方破产，则船舶建造商将承担很大的风险，甚至可能破产。因此，对于大型项目，进度付款非常必要，它也可以部分地减小因为买方破产给建造商带来的风险。

　　进度款究竟分几次支付，主要根据工期长短和现金流量需求的大小而定。当然，这更多的是合同双方谈判力量的体现。承包商当然希望在合同结束之前尽可能多地获得付款，从而最大限度地减小自己最终不能从买方获得付款的风险。

　　进度款的方式有很多，但主要有按月付款和按照双方约定的MILESTONE付款，即发包方和承包商约定，当工程完工到什么程度就支付给承包商一个事先约定的数额。所谓milestone是一系列事先约定的事件或程度（a set of pre-agreed events or degrees of completion of the Works）。合同方在招投标过程中会要求承包方提交支付时间表，即在什么时候出现了一个重大节点的时候支付，下例即是在一个船舶买卖合同中关于进度款支付的约定：

　　（3） TERMS OF PAYMENT（支付期限）:

　　The Contract Price shall be paid by the Buyer to the Seller in installments as follows.合同价格应由买方按以下分期付款约定向卖方支付：

　　(a) 1st Installment（第一期款项）:

　　The sum of United States Dollars(US$) , representing percent (10%) of the Contract Price, shall become due and payable and be paid by the Buyer concurrently with this contract being signed and provided that Seller shall have submitted to the Buyer the Refund Guarantee in the form annexed hereto as Exhibit “A” issued by Bank of China, Beijing, the People's Republic of China, and provided further that the Seller shall have received the first class international bank's Letter of Guarantee in accordance with Paragraph 6 of this Article.数额为 美元（US$）作为合同价格10%，应在本合同生效时或之前并且卖方已向买方提交和本合同附件“A”相符的由北京市中国银行出具的退款保函，并且卖方已收到本条第6款提及的由第一流国际银行签发的付款保函的同时由买方支付。

　　(b) 2nd Installment（第二期款项）:

　　The sum of United States Dollars(US$), representing percent (15%) of the Contract Price, shall become due and payable and be paid within three (3) bank business days after the cutting of the first steel plate of the Vessel in the Seller's workshop.数额为美元（US$）作为合同价格15%的款项，应在本船在卖方船厂开工后三（3）个纽约工作日内由买方支付。

　　The Seller shall notify with a telex or telefax notice to the Buyer stating that the 1st steel plate has been cut in its workshop and demand for payment of the installment as soon as the cutting of the steel is made.卖方应用电传或传真连同买方认定的证书通知买方，说明本船已在卖方车间开工，要求立刻支付本期款项。

　　(c) 3rd Installment（第三期款项）:

　　The sum of United States Dollars(US$), representing percent (20%) of the Contract Price, shall become due and payable and be paid with in three (3) bank business days after keel-laying of the first section of the Vessel.数额为美元（US$）作为合同价格20%的款项，应在本船第一只分段铺龙骨后三（3）个纽约工作日内由买方支付。

　　The keel-laying shall be notified by the Seller with a telex or telefax notice to the Buyer stating that the said keel-laying has been carried out. The Seller shall send to the Buyer a telex or telefax demand for payment of this installment as soon as the keel-laying is carried out.卖方应用电传或传真连同授权者认定的证书通知买方第一只分段已铺龙骨，并要求买方立即支付本期款项。

　　(d) 4th Installment（第四期款项）:

　　The sum of United States Dollars(US$), representing percent (40%) of the Contract Price, shall become due and payable and be paid within three (3) bank business days after launching of the Vessel.数额为美元(US$)作为合同价格40%的款项，应在本船下水后三（3）个纽约工作日内由买方支付。

　　The launching of the Vessel shall be notified by the Seller with a telex or telefax notice to the Buyer stating that the launching of the Vessel has been carried out.卖方应用电传或传真连同授权者认定的证书通知买方本船已下水。

　　The Seller shall send to the Buyer a telex or telefax demand for payment of this installment as soon as the Vessel is launched.并要求买方在本船下水后立即支付本期款项。

　　(e) 5th Installment (Payment upon Delivery of the Vessel) ［第五期款项（交船时支付）］:

　　The sum of United States Dollars(US$), representing percent ( 15%) of the Contract Price plus any increase or minus any decrease due to modifications and/ or adjustments of the Contract Price in accordance with provisions of the relevant Article hereof, shall become due and payable and be paid by the Buyer to the Seller concurrently with delivery of the Vessel.数额为美元（US$）作为合同价格15%的款项加上根据本合同有关条款规定对本合同价格的修改或修正而导致的加减账，应在交船日到期并由买方向卖方支付。

　　The Seller shall send to the Buyer a telex or telefax demand for this installment ten (10) days prior to the scheduled date of delivery of the Vessel.卖方应在预定交船日十（10）天前用电传或传真向买方发出本期款项的付款要求。

　　但是，这个milestone比较难以确定，如果milestone确定得不好，则对双方的风险会很不一样。如上例合同中的分期付款，几个milestone怎么确定，确定以后应该按照什么比例支付，这往往会对双方的权利义务产生巨大的影响。在上例中，如果船舶承包商要求第一次支付15%，第二次支付20%，第三次支付30%，则船舶制造工程还未进展到一半，合同总价的65%都已经支付出去了。卖方实际上相当于拿到了预付款。如果在第三次付款后卖方破产，则买方就面临很大风险。而且，即使卖方没有破产，但最后如果工程延期，由于剩下的工程款已经不多，则发包方在权利行使方面会非常被动，因为除了用截留工程款控制承包商的进度外，买方很难找到其他有效方法。而在卖方看来，钱已经到手，因此在出现争议的时候往往占尽主动。因此，milestone一定要设计好，并且通过控制支付比例来控制合同方可能破产的风险。

　　Payment Schedule :

　　1st  Payment: 10% of CONTRACT Value after the conclusion of this Contract;

　　2nd  Payment: 45 % of CONTRACT Value after reaching the total depth;

　　3rd  Payment: 35 % of CONTRACT Value after production test；

　　4th  Payment: 10 % of CONTRACT Value after Demobilization.

　　支付时间表：

　　1.合同签订后支付支付合同总价的10%；

　　2.达到总的深度后支付合同总价的45%；

　　3.完成生产测试后支付合同总价的35%；

　　4.在复原后支付合同总价的10%。

　　除此之外，进度款还可以按月/季给工程款。发包方按照上月/季承包商实际完成的工程按比例支付工程款。建筑合同中根据每个月/季完成的实际工作量估算价值付款，以便帮助承包商解决现金流压力从而减少承包商为这个项目进行融资的成本。如果使用这种支付方式，一般会要求承包商每月/季提交实际完成工作的估价单。比如：If the Contract does not include a schedule of payments, the Contractor shall submit non-binding estimates of the payments which he expects to become due during each quarterly period. The first estimate shall be submitted within 42 days after the Commencement Date. Revised estimates shall be submitted at quarterly intervals, until the Taking-Over Certificate has been issued for the Works.如果在合同中没有支付表，则每个季度承包商应就其到期应得的款额向雇主提交一份不具约束力的估价单。第一份估价单应在开工日期后42天之内提交，修正的估价单应按季度提交，直到工程的接收证书已经颁发。发包方会根据工程师对承包商实际完成的工作量予以评估并最终按照发包方所确认的工程量和合同约定的费率所得向承包商付款。这种方法尽管避免了因为最初对工程的把握不足造成过度付款，从而使得承包商得到了不应得到的相当于预付款性质的款项，但是，要确定实际完成的工作量以及工程价对发包方来说也不容易。发包方必须确认实际完成的工程数量，并且把它换算成该月/季应当支付的工程款，而这在实际中将耗费大量的人力物力，对发包方也是一个巨大的负担。

　　由于发包方在船舶交付之前可能已经支付了大量的合同款，这时候如果出现标的物灭失，如在建船舶着火，则发包方会处于与别的没有债权担保的债权人同等地位，要想实现自己的债权很不容易。因此，发包方可能会在合同中约定，支付给承包商的所有进度款都是预付款，不是进度款，这样，如果发生上面这种情况，则发包方就可以要回自己的预付款，而享受在先债权，从而更容易实现自己的债权。比如：All payments made by the Buyer prior to delivery of the Vessel shall be in the nature of advance to the Seller, and in the event this Contract is rescinded or canceled by the Buyer, all in accordance with the specific terms of this Contract permitting such rescission or cancellation, the Seller shall refund to the Buyer in United States Dollars the full amount of all sums already paid by the Buyer to the Seller under this Contract, together with interest (at the rate set out in respective provision thereof) from the respective payment date (s) to the date of remittance by telegraphic transfer of such refund to the account specified by the Buyer.买方在本船交船前支付的所有款项都具有预付款性质。若买方解除或取消合同，并符合合同规定的解除及取消合同的条款时，卖方则需按买方指定的账户电汇退还买方按本合同付给卖方的全部美元金额，其中包括从电汇付款日开始到退款为止的利息（利息根据有关条款的规定）。

　　All payments made by the Buyer prior to delivery of the Vessel shall be in the nature of advance.买方在本船交船前支付的所有款项都具有预付款性质。

　　As security to the Buyer, the Seller shall deliver to the Buyer, concurrently with this Contract being signed, a Refund Guarantee to be issued by the Bank of China, Head Office, Beijing, the People's Republic of China in the form as per Exhibit “A” annexed hereto.卖方应该在合同签订日同时向买方提交由中国北京中国银行总行签发的与附件“A”格式一致的退款保函，作为对买方的担保。

　　（4）质保金（RETENTION SUM）。承包方交付的工程（货物）一般得有一个质保期，质保期根据合同性质长短不一，比如有的货物有3年的质保期，有的工程可能有5年的质保期，有的可能就两年的质保期。根据合同约定，一般在质保期间承包方应该免费（视合同具体情况而定）对其交付的工程（货物）进行维修或替换。如果在工程（货物）交付之时就把所有的合同款项支付给承包商，则承包商的权利已经全部实现，其履行合同质保义务的积极性会受到很大影响，发包方也失去了可以制约承包商的砝码。当工程（货物）出现质量问题的时候，发包方想要承包商在质保期间对工程（货物）进行维修替换将处于非常被动的地位。甚至当承包商出现破产时，想要获得质保维修替换服务几乎不可能。因此，为了避免这种风险，发包方往往和承包方约定，从发包方应支付给承包商的款项中扣除一部分作为质保金。只有当承包商履行了质保义务，发包方才将这部分质保金释放给承包方。比如：Without prejudice to other provisions of the PURCHASE ORDER, payment(s) made to the SELLER shall be subject to a retention sum equal to five percent (5%) of the amount (s) claimed. 在不影响本采购订单其他条款的情况下，应从卖方要求支付的金额中提取5%作为质保金。

　　质保金可以从进度款中扣留，也可以从最终的付款截留一部分作为质保金。金额多少视双方谈判而定，一般介于合同总价的5%~10%之间。在质保期间结束后，发包方应将该质保金释放给承包方，比如：The amount retained shall be paid to the SELLER upon expiration of the guarantee period as defined in Article 14(Guarantee) hereof provided the SELLER has fulfilled all its obligations under the PURCHASE ORDER. The SELLER shall submit a thirty days invoice for the release of the retention sum.如果卖方履行了本采购订单项下的所有义务，则在本采购订单第14条（担保）规定的质保期结束后应将质保金支付给卖方，但卖方应提前30天向买方开具发票释放该质保金。

　　对于一个标的额上亿美金的合同来说，10%的质保金将是一笔非常大的数目，再加上质保期间很长，对于承包商的资金周转非常不利。另外，如果发包方扣留这部分质保金后破产，承包商也同样面临很大的风险。因此，承包商总是设法降低质保金的数额， 并通过各种方式将这笔现金拿到自己手里。毕竟这部分款项其实是自己履行合同后应得的款项，仅仅因为对质保期间的担保而交上这么一笔钱对自己非常不合适。承包商的常见做法有两种：一是承包商可以提供与质保金等额的银行保函。根据该保函，发包方获得承包商履行质保期间维修替换义务的担保，如果承包商不履行这些质保义务，则发包方也不必担心，因为可以要求银行履行担保义务，发包方拿到这笔钱，可以自己维修替换或找第三方维修替换。而承包商也获得了本该由发包方保管的质保金，最大限度地实现了自己的现金流。二是如果担心发包方破产，承包商可以在合同中要求发包方将质保金存在某个单独的信托基金，并明确写明受益人是承包商。

　　2.付款方式

　　（1）付款方式很多，包括现金付款、电汇、信汇、支票、汇票等。

　　试看以下各例：

　　Payment shall be made by T/T within 30 days of B/L date in favour of the Seller. Payment falling due on a Sunday or Monday Bank Holiday in Britain shall be made on the first following banking day. Payment falling due on a Saturday or other bank holiday in Britain other than Monday shall be made on the preceding banking day.

　　在提单日期30日内向卖方电汇支付。如果支付时间最后一天是周日或英国周一银行日，则支付日最后日期为紧跟着的第一个银行工作日。如果支付日最后一天是周六或其他非周一银行日，则支付日最后一天应为前一个银行工作日。

　　Payment： By confirmed， irrevocable L/C payable at sight against presentation of shipping documents in China.

　　保兑的、不可撤销的信用证， 凭装运单据在中国即期支付。

　　Payment （payment has to be made by） ： By confirmed， irrevocable L/C payable by draft at sight which should reach us at least one month before the shipping date， and should remain valid for negotiation in China until the 15th day after the date of shipment.

　　保兑的、不可撤销的信用证， 至迟应在装运期前1个月开达我方，在中国议付，信用证有效期至装运期后15天止。

　　For payment， please arrange for an irrevocable letter of credit， valid until June 30， to be opened in our favour with the ABC Bank.

　　关于付款，请安排由ABC银行开立以我方为受益人，有效期至6月30日截止的不可撤销的信用证。

　　Payment should be made under an irrevocable letter of credit which is to be opened in our favour within a week after the date of your order.

　　付款条件，在你方订货后一个星期内开立以我方为受益人的，不可撤销的信用证。

　　The Buyer shall remit the amount of this Contract Price in accordance with Article Ⅱ, by telegraphic transfer to the receiving bank nominated by the Seller, for credit to the account of the Seller, or through other receiving bank nominated by the Seller.

　　买方应根据第二条规定以电汇的形式以美元汇付合同价款给由卖方指定的接收行。然后连同买方所要求的银行通知，转入卖方账户，或其他由卖方临时指定的收汇行。

　　The Buyer shall, at least three (3) bank business days prior to the scheduled Delivery Date of the Goods, make an irrevocable cash deposit in the name of the Buyer with the bank nominated by the Seller, for a period of thirty (30) days and covering the amount of this Contract Price (as adjusted in accordance with the provisions of this Contract), with an irrevocable instruction that the said amount shall be released to the Seller against presentation by the Seller to the said Bank, of a copy of the Protocol of Delivery and Acceptance signed by the Buyer's authorized representative and the Seller. Interest, if any, accrued from such deposit, shall be for the benefit of the Buyer.

　　买方应在预定的货物交付日至少三（3）个银行工作日之前，在卖方指定银行以买方名义缴存不可撤销的现金存款，有效期为三十（30）天，数额为本合同价款（按本合同条款，金额可能作调整）。同时出具一份不可撤销的指示，声明一旦卖方向该银行提交由买方凭买方授权代表和卖方签发的交接货物协议书的副本，该存款归卖方所有。如有利息，归买方所有。

　　The Delivery Payment shall be paid by Buyer to Seller under an irrevocable letter of credit (letter of credit) .

　　买方应向卖方开具一份不可撤销的信用证（信用证）。

　　Buyer shall fifteen (15) days prior to the scheduled Delivery Date for first Shipment, open the Letter of Credit in favor of Seller for the Delivery Payment with a bank and in form and content acceptable to both parties. The Letter of Credit shall be available against Seller's draft(s) at sight drawn on the opening bank for the Relevant Percentage of the invoice price of each Shipment accompanied by the shipping documents as specified in Article 15 herein.

　　买方应于第一批合同设备装运日期前至少十五（15）天，开具一份信用证，收款人为卖方，金额为交货付款额，信用证的形式、内容，以及开证银行事先应经双方一致同意。每批合同设备交货后，卖方可凭本合同第15条规定的单据通过即期汇票（一式两份）向开证行议付每一批合同设备发票金额的相关百分比。

　　By Confirmed, Irrevocable, Transferable and Divisible L/C to be available by sight draft to reach the Seller beforeand to remain valid for negotiation in China untildays after the Time of Shipment. The L/C must specify that transshipment and partial shipments are allowed.

　　买方须于前将保兑的、不可撤销的、可转让的、可分割的即期付款信用证开到卖方，该信用证的有效期延至装运期后天在中国到期，并必须注明允许分批装运和转船。

　　Letter of Credit: The Buyer shall, days prior to the time of shipment /after this Contract comes into effect, open an irrevocable Letter of Credit in favor of the Seller. The Letter of Credit shall expiredays after the completion of loading of the shipment as stipulated.

　　信用证方式：买方应在装运期前/合同生效后日，开出以卖方为受益人的不可撤销的议付信用证，信用证在装船完毕后日内到期。

　　Documents against payment: After shipment, the Seller shall draw a sight bill of exchange on the Buyer and deliver the documents through Sellers Bank and Bank to the Buyer against payment, i.e，D/P. The Buyer shall effect the payment immediately upon the first presentation of the bill(s) of exchange.

　　付款交单：货物发运后，卖方出具以买方为付款人的付款跟单汇票，按即期付款交单（D/P）方式，通过卖方银行及银行向买方转交单证，换取货物。

　　Documents against Acceptance: After shipment, the Seller shall draw a sight bill of exchange, payabledays after the Buyers delivers the document through Seller’s Bank andBank to the Buyer against acceptance (D/Adays). The Buyer shall make the payment on date of the bill of exchange.

　　承兑交单：货物发运后，卖方出具以买方为付款人的付款跟单汇票，付款期限为后日，按即期承兑交单(D/A日)方式，通过卖方银行及银行，经买方承兑后，向买方转交单证，买方在汇票期限到期时支付货款。

　　Cash on delivery (COD): The Buyer shall pay to the Seller total amount within  days after the receipt of the goods (This clause is not applied to the Terms of FOB, CFR, CIF).

　　货到付款：买方在收到货物后天内将全部货款支付卖方（不适用于 FOB、CFR、CIF术语）。

　　（2）常见的付款方式术语：

　　即期信用证：letter of credit available by draft at sight， letter of credit payable against draft at sight， letter of credit available by sight draft， letter of credit payable against sight draft， sight L/C。

　　远期信用证： usance L/C， time L/C， term L/C. 注意： 见票后多少天支付的说法很多，例如，见票后30天付款的说法有以下几种：L/C available by draft at 30 days after sight， usance L/C at 30 days after sight， time L/C at 30 days after sight，term L/C at 30 days after sight，usance L/C at 30 days，time L/C at 30 days，term L/C at 30 days。

　　其他：confirmed L/C 保兑信用证，irrevocable L/C 不可撤销信用证，documentary L/C 跟单信用证，transferable and divisible L/C 可转让与可分割信用证，revolving L/C 循环信用证，back to back L/C 背对背信用证，reciprocal L/C 对开信用证。

　　（3）付款所要求的各种单据。发包方支付货款，一般都要求承包方提交发票以及其他实际需要的各种单据，比如，各种保函、已装船的传真、各种质检证明、原产地证明等，视合同性质不同，提交的单据也有区别。有时候，由于承包方提供的单据不符合要求，从而造成货物无法通关，发包方可能承担很大的风险。因为在国际贸易合同中，各国对于清关所要求的单据不一样，填写要求也存在差别，因此，一定根据各国具体要求进而要求承包商提供相应的符合要求的单据，比如：

　　The BUYER shall cause the invoiced amount to be paid into a bank account nominated by the SELLER within thirty (30) days of receipt by the BUYER of the correctly prepared and adequately supported documents which include not be limited to.收到卖方妥善准备且有足够证明的发票后30个日历日:

　　(a) One original and two copies of ［Airway Bill］ ［or other document of title］ to be marked “Freight ［Collect］ ［Prepaid］”, indicating shipping mark and consigned to Buyer. (a) 以买方为收货人的［空运单］［其他运输单据］，标明“运费［到付］［已付］”，并注明唛头，一(1)份原件，两(2)份复印件；

　　(b) Commercial Invoice covering the Relevant Percentage in three (3) originals and three (3) copies, indicating the Contract number, L/C number and shipping mark. (b) 金额为相关百分比的商业发票，注明合同号、信用证号及唛头；三(3)份原件，三(3)份复印件；

　　(c) Packing list in three (3) originals and three (3) copies issued by Seller. (c) 卖方出具的装箱单，三(3)份原件，三(3)份复印件；

　　(d) One (1) original and one (1) copy of a Certificate of Quality issued by Seller. (d) 卖方出具的质量合格证书，一(1)份原件，一(1)份复印件；

　　(e) One (1) copy of fax/email to Buyer advising particulars of delivery immediately after delivery to the carrier at the Port of Delivery has been made. (e) 在装运港将货物交给承运人后以传真或电子邮件的方式通知买方有关该批货物装运细节的一份通知复印件；

　　(f) One (1) original and one (1) copy of certificate of origin. (f) 该批货物原产地证书，一(1)份原件，一(1)份复印件；

　　(g) Two (2) copies of export licenses issued by the relevant export authority or two (2) copies of the confirmation from Seller that no export license is required. (g) 有关部门颁发的出口许可证的复印件或卖方签发的表明该批货物无须出口许可证的声明，一式两(2)份；

　　(h) If Seller is the Party Responsible for Shipment, one (1) copy of insurance certificate specifying the risk type as all risk covering one hundred and ten percent (110%) of the invoice amount for such Shipment. (h) 如果卖方为负责运输方，一(1)份该批货物的保险证明，载明险别为一切险，投保金额为该批货物发票金额的百分之一百一十(110%)。

　　The Letter of Credit shall be valid until the twenty-first (21st) days after the date of last scheduled Shipment. 信用证应在预定的最后一批货物的交货日后的二十一(21)日内保持有效。

　　The Buyer shall have the right to reject and/or return the invoices incorrectly prepared or lacking required details. 买方有权拒绝并/或退还准备不当或缺乏要求的细目的发票。

　　The date of receipt of invoice shall be used as the basis for calculating the payment due date in accordance with the provisions of the Articles in Part II.The SELLER understands and accepts that failure to comply completely with the requirements of this Article may result in invoices being returned for correction and delay payment of SELLER’s invoices.收到发票之日将作为根据第二部分条款规定的计算支付日期的基础，卖方理解并接受，如果没有完全满足本条款要求，发票将可能被退回要求补正，对卖方发票的付款也可能被推迟。

　　3.几种特殊情况下的付款

　　（1）延期付款。

　　If any invoice remains unpaid more than 15 days after the specified term, the unpaid amount will be considered overdue the Seller reserves the right to levy a late payment charge based on prevailing interest rate on the overdue amount for the period for which it has been outstanding.如果超过规定付款日期15天仍未支付发票金额，则未付金额视为过期，卖方保留要求买方支付超期时间内超期金额的利息的权利。

　　Where the Buyer fails to pay the Purchase Price in accordance with the Sales Order, the Seller may, without prejudice to the rights that it has under the law for breach of contract by the Buyer：

　　(a) suspend or cancel any further deliveries of the Products until and unless such payment has been made; and

　　(b) claim interest at the rate of two of one thousand per day on the delayed payment from the due date until the date of receipt of the Seller’s payment.

　　如果买方未能依据销售订单支付购买价格，卖方可在不损害其依据买方违约所适用的法律所享有的权利的情况下：

　　(a)延迟或取消产品的其他交货，直至且除非此项付款完成；及

　　(b)主张从支付到期日到实际支付日的延期付款金额的每日千分之二的利息。

　　（2）溢短装付款。

　　当数量条款定有溢短装条款时，付款条件中也应有所反映，如

　　Payment： By confirmed， irrevocable L/C payable by draft at sight. The L/C should include a clause 5% more or less for both the quantity and the amount allowed.保兑的、不可撤销的信用证付款。信用证必须包括装货数量和总值都有5%溢短的条款。

　　Payment： By confirmed， irrevocable L/C， allowing 5% more or less both in amount and in quantity.保兑的、不可撤销的信用证， 数量和总值均允许5%溢短。

　　（3）因为付款有可能被误认为发包方以行为接受了承包商交付的工程。为了避免引起不必要的误会，发包方一般都会在合同中声明，发包方支付合同部分或全部付款并不表明承包方已经按照合同要求履行了合同义务，比如：Partial payments or advances or any other actions or instructions, written or verbal to the CONTRACTOR before, during or after COMPLETION of the WORK, other than an ACCEPTANCE CERTIFICATE issued by COMPANY shall, by no means, constitute ACCEPTANCE of the WORK or any part thereof.在工作完成之前、之中或之后，向承包商支付部分款项或预付款或实施或发出任何其他书面或口头行动或指令，除非公司颁发接受证书，都不构成公司接受工作或者接受部分工作。

　　（4）对冲。如果合同双方之间互有欠款，彼此互相冲抵，既节约时间和劳动力，也省却了很多麻烦，因此，很多地方都存在对冲，比如买卖合同中：

　　Set-Off：If at any time during the duration of the PURCHASE ORDER, the BUYER provides any materials, equipment or services of any nature, which form part of the obligation of the SELLER under the PURCHASE ORDER, then the BUYER shall be entitled to recover from the SELLER by way of set-off in the manner described in this clause.

　　The BUYER shall be entitled to exercise the right of set-off against any amount due to the SELLER under this PURCHASE ORDER or otherwise:

　　(a) any sum which it in good faith regards as being owed by the SELLER to the BUYER; and

　　(b) such amount sufficient to indemnify the BUYER completely against any LIENS against the SELLER.

　　对冲：在采购订单有效期间任何时候，如果买方提供材料、设备或其他任何性质的服务是卖方按照本采购订单承担的义务的一部分，则买方有权以本条款约定的方式对卖方应付款采取对冲。

　　买方有权根据本采购订单就任何对卖方应付金额进行对冲，或者：

　　(a)对任何买方根据诚实信用原则认为卖方欠买方的任何款额进行对冲；或

　　(b)对任何足以完全补偿卖方对买方留置的数额进行对冲。

　　但是，从上例可以看出，对冲并不总是对双方有利。对冲往往是在合同谈判中占据上风的一方一种保护自己的手段，比如上例。买方可能动不动就行使对冲权利，以至于卖方想要获得足额付款非常困难。所以，有时候双方会要求不得对合同项下款项进行对冲，比如：

　　5.2　The Buyer shall not, unless otherwise agreed in writing by the Seller, be entitled to set off any claims allegedly owed by the Seller to the Buyer against the payment of the Purchase Price stipulated in the Sales Order.

　　5.2　除非经卖方书面同意，买方无权用卖方对买方的任何欠款抵消销售订单中规定的购买价格的支付。

　　4.支付币种

　　支付的币种因为各国对外汇管制所适用的法律不同而不同。根据中国外汇管制方面的法律法规，对外币在中国境内流通实行限制，尽管对于报价使用币种一般没有限制。发包方和承包方可以使用任何币种报价，只要支付的时候使用的币种不违反国家外汇管制方面的相关法律法规即可。《中华人民共和国外汇管理条例》第7条规定，在中华人民共和国境内，禁止外币流通，并不得以外币计价结算。因此，如果两个中国公司（非保税区内）在中国境内签订采购合同，合同采用美元报价或加元报价，但最后支付的币种不得是美元或加元，而只能以人民币支付。因为，根据该条例，本合同不能采用外汇支付。由于各国汇率每天都在发生变化，如果报价币种和支付币种不一致，则必然会产生汇率适用问题，即适用哪个时间的汇率。双方如果在合同中没有约定，则汇率损失由谁承担就会产生争议。为了避免这种争议，如果支付币种和报价币种不同，应在合同中明确约定采用的汇率，比如下例报价采用的是美元报价，但支付的货币是哈萨克斯坦货币坚戈，双方就汇率作如下约定：

　　Currency For Payment

　　All payments to the CONTRACTOR by the OWNER under the terms of this CONTRACT shall be in Ginge Kazakhstan.

　　If the CONTRACT PRICE is expressed in a foreign currency and the CONTRACTOR makes written request to the OWNER to be paid in such foreign currency and produces documentary evidence to the OWNER that the CONTRACTOR is duly authorised by Bank Kazakhstan to accept payment in that foreign currency or Bank Kazakhstan regulations so permit, the OWNER may if it deems practicable, pay the CONTRACTOR in that foreign currency.

　　All costs relating to payment in foreign currency shall be borne by the CONTRACTOR.

　　Where the CONTRACT PRICE is stated in a currency other than in Ginge Kazakhstan and the CONTRACTOR is not authorised to accept payment other than in Ginge Kazakhstan then for the purpose of converting a foreign currency to enable payment to be made in Ginge Kazakhstan, the rate of exchange to be used shall be the average of the selling and buying rates on the day of such payments of Telegraphic Transfer quoted in the opening of business rate sheet published by a bank registered in Kazakhstan nominated by the OWNER.

　　If such day falls on a day where the rate is not available, the rate quoted immediately before such day shall be used.

　　支付货币

　　业主按照合同条款支付给承包商的所有款项都应使用哈萨克斯坦货币坚戈。

　　如果合同报价采用外币，承包商可以书面要求业主以该外币支付并向业主提供文件证明承包商经哈萨克斯坦银行授权或哈萨克斯坦法律允许可以接受以该外币支付，业主如果认为实际可行，可以以该其他货币向承包商支付。

　　所有因支付该外币所发生的费用应由承包商承担。

　　但是，如果合同价格不是以哈萨克斯坦坚戈报价，而且承包商也没有获得授权可以接受哈萨克斯坦坚戈以外币种的付款，为了兑换该外币使得能够以哈萨克斯坦坚戈支付，所使用的汇率应为业主指定的在哈萨克斯坦境内注册的银行发布的商业汇率在支付日当天买入价和卖出价的平均值。

　　如果该日恰好没有汇率可以参照，则适用该日之前一天的汇率。

　　有时候为了实现汇率最优，发包方和承包方会在合同中对在不同地点完成的工作所采取的报价币种有所分别，以规避汇率风险，比如：All prices and rates in this PURCHASE ORDER for GOODS and Services sourced within China shall be in Renminbi, but for those sourced outside China shall be in US Dollar.  Where multiple currencies are used, the split shall be made clear.本合同所有货物和服务，如果在中国境内提供，则以人民币计价，如果在中国境外提供，则以美元计价。如果涉及使用多种币种，则应明确分开。

　　All payments to foreign SELLER (i.e. who are not incorporated in China) under the terms of this PURCHASE ORDER shall be in United States Dollar (USD). All costs relating to payment in foreign currency shall be borne by the SELLER.

　　All payments to locally incorporated SELLER under the terms of this PURCHASE ORDER shall be in Renminbi.

　　根据本采购订单条款对外国卖方（即不在中国境内成立的）的所有付款应采用美元支付。与支付该外国货币相关的所有费用由卖方承担。

　　根据本采购订单条款对在当地成立的卖方的所有付款应采用人民币支付。

　　（五）首要条款（Paramount Clause）

　　在合同中，有时会有这样的规定，比如：Time wherever mentioned in this Purchase Agreement shall be of the essence。读者在看到这样的句子的时候，一定要立刻引起注意，“of the essence”很可能被认为是首要条款（paramount clause）。如果出现这样的条款，表明该条款是一个必须满足的条件，稍有违反，非违约方就可以采取包括终止合同在内的一切救济手段。故该条款最大的风险在于非违约方采取的极端补救措施。比如，在一个运输合同中，合同双方约定Time is of the great essence in this Agreement。其中一条约定，运输方应于2007年4月22日下午5点（北京时间）将运输船停靠在大连深水码头A，结果运输方没有按时到达，也许就差很短的一段时间，但如果委托方看运输市场大跌，很可能会采取终止合同的方式，从而终止履行自己应履行的合同义务，并要求运输方赔偿相应的损失。这时，运输方就处于非常被动的地位。如果在合同中没有约定Time is of the great essence in this Agreement，则合同方一般不能够采取终止合同的方式，只能要求运输方补偿其遭受的损失，而实际上委托方也许根本就没有遭受任何损失。因为运输方可能就推迟了1个小时，并且完全可以在合同约定的时间内完成装船任务。但就因为规定了这么一个条款，结果天壤之别。之所以会出现这种情况，这与普通法系中所说的条件（condition）和保证（guarantee）有关。违反条件，合同方有权终止合同，但是违反保证，合同方只能采取其他的补救措施（参看condition and guarantee一节）。Time is of the great essence in this Agreement这种特别约定多数时候会被视为一种条件（condition)，违反条件，非违约方有权终止合同。这种约定在采购合同中也经常出现，双方在合同中约定，The time in this Agreement shall be of all essence，则卖方一旦逾期交货或逾期通知都有可能面临在市场大跌的情况下被买方终止合同的风险。实际上，卖方晚通知1个小时并不会对合同的适当履行造成任何的影响。

　　在看到类似条款时，合同方最好谨慎把握。很可能有了该条款，自己方可能在将来处于极为有利或不利的地位，如果主要是对自己方不利，则最好删除，或在该条款后再加上必要的限制，对因违反该条款的后果在合同中予以明确。比如：Time wherever mentioned in this PURCHASE ORDER shall be of the essence.  Notwithstanding the foregoing, the Parties’ termination rights with respect to this PURCHASE ORDER are limited to those expressly provided in this PURCHASE ORDER, and the Parties do not intend that any additional termination rights be implied as a consequence of this provision.

　　在合同中，时间是非常重要的，不管是合同生效期、有效期、合同中某个义务的履行期、付款日期、提前通知日期、完工日期、保质期等，无不在合同中扮演极为重要的角色。但是在通常情况下，对日期的规定不会被法院认定为of essence，从而成为一个条件，仅有两个例外：一是合同中明确约定该日期是of essence；二是即使没有这样的约定但是根据合同的性质必须把该时间视为条件。比如，邀请中国国家篮球队在2007年3月20日下午2点至5点（北京时间）与韩国国家篮球队在北京工人体育馆进行一场商业表演赛。如果韩国国家篮球队于20日下午3点才到，则主办方完全可以终止合同，要求韩国国家篮球队赔偿所有的损失。因为这个时间如果不能满足，整个合同目的就将落空。

　　当然，不能简单地认为，在合同任何一个条款中泛泛地（generally)约定“Time is of essence in this Agreement”就可以作为一个条件，合同中任何一个涉及时间的地方稍微得不到满足，就可以采取终止合同。比如，在一个采购合同中，如果合同中约定“Time is of essence in this Agreement”，合同中还有一款要求卖方在装船后10小时内通知买方，但卖方在装船后11个小时才通知买方，如果市场这时大跌，买方是否可以采取终止合同的方式保护自己。应该说，如果法院认为买方可以采取终止合同，实际上对卖方是很不公平的。但法院往往从合同字面意思去解释，因此，很可能也会作出对买方有利的判决，但也可能被法院认定为泛泛地在整个合同中规定“Time is of essence in this Agreement”并不适用于所有的有关时间的条款。比如，如果这个时间并不是十分重要，足以让合同目的落空，则法院可能会作出对买方不利的判决。如果买方终止合同，结果不仅要支付货款，而且还要承担由此给卖方造成的损失并承担大量的律师费。即使同为英美法系的英国和美国，在对待这个条款的态度上也存在较大差异，英国对这个条款的认可度更高，美国则执行得宽松一些，很可能不会认可这么一个泛泛的规定，因为美国现在已渐渐地向大陆法系所推崇的诚实信用的履约原则靠近。为了避免这种不确定性，建议合同仅仅对那些十分关键的时间约定成“Time in this clause herein is of essence”。

　　另外，如果双方约定了“Time is of essence”，但在条款中的时间并不是非常明确，这也很可能得不到保护。比如，大家经常采用尽快（as soon as practically possible 或 as soon as practicable或as quickly as possible）、马上(immediately或 at once)等，这些时间都不是一个固定的时间(fixed time)，法官也很难加以判定，所以，“Time is of essence in this Agreement”约定就很可能不适用于这些时间并不固定的条款。

　　建议读者在审核这类条款时，要求对方予以澄清，最好删除；如果不能删除，也应在首要条款后加上某些限制条件，以阻止非违约方动辄以终止合同相威胁，比如：

　　Time wherever mentioned in this PURCHASE ORDER shall be of the essence.  Notwithstanding the foregoing, the parties’ termination rights with respect to this PURCHASE ORDER are limited to those expressly provided in this PURCHASE ORDER, and the parties do not intend that any additional termination rights be implied as a consequence of this provision.

　　又如：

　　The date stipulated for delivery of the GOODS shall be of the essence of the PURCHASE ORCER. The SELLER shall use its best endeavours to ensure the timely delivery of the GOODS. SELLER shall immediately notify BUYER in writing if any delay in the delivery of the GOODS is foreseen. In such event SELLER shall take all necessary action to mitigate the effects of the delay so as to ensure timely delivery of the GOODS.

　　在租船合同中也会经常看到这种Paramount条款，其功能与此类似，审核合同时应谨慎小心。

　　（六）检查条款（Inspection）

　　在货物买卖、工程承包等合同中，可能涉及检查条款。检查条款主要应就检查主体（由谁进行检查）、检查客体（检查货物/工程质量、数量等）、检查时间（何时进行检查）、检查费用（检查所花费用）、检查效力（检查结果是否为最终检查结果）、检查后果（出现检查不合格情形时如何处理）六项进行约定。以买卖合同为例：美国的卖方和中国的买方就压缩机采购签订压缩机采购合同。双方约定，由买方自行承担费用（检查费用），于收到货物后1个月内（检查时间）委托中国质量监督管理局（检查主体）进行检验，包括卖方交货数量和质量（检查客体），该检查结果并不作为该压缩机合格的最终检验依据。如果检查不合格，买方有权拒绝支付货款，并要求卖方承担由此给买方造成的一切损失（检查后果）。通常，检查主体可以是卖方，要求卖方在交付承运人进行运输前予以检查，确定数量和质量，并将检查结果传真给买方，以免交付的货物在数量上和一些凭肉眼可以发现的问题尽早得到解决。在采购合同中，买方是当然的检查主体，不管合同有无规定，买方都有权对所购买的货物进行检验。如果货不对路，买方可以采取拒货或拒付货款的自救方式。但是，由于买卖双方的检验都往往倾向于自己这方，故卖方对买方的检查或者买方对卖方的检查都存在一定的质疑。所以，双方往往还会约定第三方进行检查，比如当地的质量监督管理局或其他双方认可的权威机构。而对于检查客体，主要应约定哪些应作为检查事项，比如数量、质量、大小、规格、材质、性能和其他各种指标进行检验。检查时间对卖方来说很关键，因为有很大一部分款项是在买方检验合格后支付，如果买方迟迟不检验，卖方就一直拿不到应得款项。因此，卖方一般都会要求买方在一定期间内对卖方交付的货物进行检验，比如货物抵达目的地后1个月内进行检查。检查费用完全由买卖双方约定，不过这种检查费用是否包括第一次检验不合格后重新进行检查的费用，双方往往约定不明，实践中存在一定的争议，因此，双方最好对此也予以约定。凭肉眼能够检查的货物，一般买卖双方都会约定，买方在货物抵达目的地后对货物进行检验，检验结果为最终检验依据。但是对于很多肉眼无法进行检验的，比如货物的性能指标、材质等，则双方一般都规定在试运行能够正常运转后作为最终的检验依据。实践中，买方因为其他原因，比如工程延期，可能有些设备在抵达买方现场后迟迟没法进行试运行，因为买方的工程尚未准备好。为此，卖方将非常被动。检查不合格，一般都作为卖方违约处理，买卖双方会在违约部分进行约定。试看下面各例：

　　例1

　　Inspection

　　Within 14 days after the arrival of the Products at the port of destination, the Buyer shall inspect the packaging, the quantity, the quality and specifications of the Products and shall remit a written notice to the Seller of any non-conformity, defects, discrepancies or irregularities thereto. The aforesaid written notice must include the following contents: contract number, delivery time and place, name and quantity of the Products which are considered not to be consistent with the Sales Order, the reason why the Buyer considers the Products to be not in accordance with the Sales Order, the Buyer’s inspection method, result and documentation and information required by the Seller on a case by case basis. Save for the defects covered by the product warranty as provided for in these Standard Sales Terms, if the Buyer fails to conduct such inspection and fails to raise any claims regarding the quantity, quality or specifications of the Products within the above time limit of 14 days, the Products shall be deemed to be in conformity with the Sales Order and the Buyer shall be deemed to have accepted the Products and the Seller shall not be liable for any claims raised thereafter. The Seller shall at his choice either replace the defective Products with new Products free of defects or make up the Products in short, repair the defective Products or reduce the Purchase Price. Any transportation costs arising in connection with a replacement of defective Products or make up of Products in short shall be borne by the Seller.

　　检验

　　买方应在产品到达目的港后的14日内对产品的包装、数量、质量和规格进行检验，并将有关任何不符、缺陷、差别或不规范之处的书面通知寄至卖方。上述书面通知必须包含以下内容：合同号、交货时间及地点、被认为与销售订单不符的产品名称及数量、买方认为产品与销售订单不符的原因、买方的检验方法、结果和证明文件以及卖方根据个案情况要求的信息。除了本标准销售条款规定的产品保证所覆盖的缺陷外，如果买方未能在上述14日的时限内进行此种检验并提出有关产品数量、质量或规格的任何主张，则视为产品与销售订单相符，并视为买方已经接受了产品，卖方无须对其后提出的任何主张负责。卖方可选择用没有缺陷的新产品更换缺陷产品、补足短缺的产品、修理缺陷产品或者降低购买价格。与更换缺陷产品或补足短缺产品相关的任何运输费用应由卖方承担。

　　例2

　　7.1　Inspection

　　The open-box inspection of the Equipment included in each Shipment shall be performed at the location designated by Buyer. Buyer shall give Seller ten (10) working days prior written notice of the location and date of inspection and shall be responsible for making all arrangements. Buyer shall check the Equipment against the packing list supplied by Seller. Seller is entitled to have its representative present at the inspection at its own cost. If necessary, the local ［China Commodity Inspection Bureau］ will be invited to the open-box inspection with both parties sharing the inspection expense equally. If any shortage, damage or discrepancy in respect of the Equipment (Damage) is found during the inspection, a detailed record shall be made and signed by representatives of both parties.

　　7.2　Damage Caused by Seller

　　If any Damage caused solely by Seller is found during the inspection, then Seller shall supplement or replace such damaged Equipment at its own expense.

　　7.3　Damage Not Caused by Seller

　　If any Damage is not due to Seller’s fault, Seller shall, within an agreed time period, supplement, repair or replace that Equipment at Buyer’s expense.

　　7.4　Related Costs and Expenses

　　The party responsible for the Damage shall also be responsible for all expenses related to shipping and insurance of supplemental, replaced or repaired Equipment.

　　7.1　检验

　　每一批合同设备的开箱检验在买方指定的地点进行。买方应将检验地点及日期提前十(10)个工作日书面通知卖方，并负责安排所有相关事宜。买方将根据卖方提供的装箱单检验合同设备。卖方有权自费派代表参加检验。如有必要，届时将邀请当地商品检验机关的有关人员参加检验，费用由双方分摊。如果开箱检验时，发现合同设备有短缺、损坏或不符(统称“不合格”)的情形，则应对有关情况作详细记录，并由双方代表在记录上签字。

　　7.2　卖方过错而导致合同设备不合格

　　如果完全由于卖方的过错造成合同设备不合格，卖方应自费补充或更换不合格的合同设备。

　　7.3　非因卖方过错而导致合同设备不合格

　　如果合同设备不合格并非由卖方的过错造成，则卖方将在双方商定的期限内补充、修理或更换合同设备，费用由买方承担。

　　7.4　相关费用和开销

　　对合同设备不合格负有责任的一方同时要承担补充、更换或修理的合同设备的运输和保险的所有费用。

　　上面这些例子中的规定并不完整，读者可根据前述六项检查内容逐一进行阅读分析，根据实际情况予以增删。

　　（七）质量保证条款（Guarantee）

　　质量保证条款通常包含质量保证期、保证期起算点、瑕疵物品保证期的重新计算等，试看下例：

　　4　Guarantees

　　4.1　The SELLER guarantees that all GOODS supplied under the terms of the PURCHASE ORDER are of good quality and workmanship, meet specified safety standards and are in accordance with SCOPE OF SUPPLY and TECHNICAL SPECIFICATION.

　　4.2　For GOODS manufactured under license, the SELLER shall submit a certificate from the licensor that the equipment has been manufactured to the licensor's design and specification.

　　4.3　The SELLER grants to BUYER the benefits of all assignable guarantees or warranties that are given to the SELLER by its MANUFACTURER, SUBCONTRACTOR agents or representatives for GOODS supplied under the PURCHASE ORDER.  Notwithstanding anything in this PURCHASE ORDER to the contrary, the SELLER does not independently guarantee or warranty components provided or manufactured by third parties.

　　4.4　The guarantee provided under this clause shall apply to GOODS up to 18 months from the receipt of the GOODS by the BUYER in accordance with the DELIVERY TERM, or 12 months from the date of commissioning, whichever is earlier.

　　4.5　The guarantee period of the GOODS shall be extended by the same amount of time during which the GOODS have been out of operation or their putting into operation has been delayed as a result of a defect to which this guarantee applies, but in no event shall the aggregate guarantee period exceed 24 months from the receipt of the GOODS.

　　上述4.1和4.2规定了卖方概括的质量保证义务；而4.3则规定了卖方在产品零部件由第三方生产提供时承担的质量保证义务；4.4规定了质量保证期间，即卖方收到货物后18个月或试车后12个月，以早到时间为准；而4.5则规定了瑕疵物品质量保证期的重新计算。

　　又如（下面这个例子比较倾向于买方）：

　　ARTICLE 10– GUARANTEE ON GOODS

　　10.1　In respect of the supply of GOODS only, this Article 10 is in addition to other conditions set forth in the PURCHASE ORDER.

　　10.2　SELLER guarantees that the GOODS shall comply in all respects with the requirements of the PURCHASE ORDER. If any defects in the GOODS (other than those arising from fair wear and tear or disregard of SELLER’s operating instructions):

　　(i)appear within 18 months from the date of receipt, in accordance with the delivery terms, by or on behalf of BUYER or 12 months after the GOODS have been put into commercial operation following satisfactory completion of the commissioning and testing programme, if any, whichever period expires first，or

　　(ii)result from cause reported to or discussed with SELLER during the period described in paragraph (i),

　　SELLER shall forthwith remedy such defects at SELLER’s own expense.

　　10.3　The guarantee periods of the GOODS shall be extended by any period(s) equal to the period(s) during which the GOODS have been out of operation or their putting into operation has been delayed as a result of a defect to which this guarantee applies. Fresh guarantee periods shall apply to replacement GOODS or parts or components or repaired parts or components thereof.

　　10.4　BUYER shall notify SELLER as soon as practical of any defects that have appeared and shall give SELLER opportunity of inspecting and/or remedying the defects.

　　In the event of a defect appearing BUYER shall return to the SELLER the GOODS or parts or components thereof for repair or replacement by SELLER at SELLER’s expense, unless it is appropriate in the view of BUYER to effect repairs at the worksite owned by the BUYER, in which case SELLER may do so or authorise BUYER to do so. Repaired or replacement GOODS shall be transported to BUYER by SELLER at the SELLER’s cost and in a manner acceptable to BUYER.

　　Notwithstanding the above, repair may be effected or replacements may be made by BUYER or by a third party on its behalf for SELLER’s account without authorisation by SELLER or SELLER having had the opportunity to inspect the defects in the GOODS in cases where it would be unreasonable or impractical to give SELLER the opportunity of inspection and/or remedying defects or to demand that prior authorisation be obtained, among other things in view of the threat of further damage or loss which might result including those as a consequence of delay in installation, work or operations. In those cases repairs and replacements for SELLER shall be deemed to be effected and made by SELLER, and this guarantee shall remain in effect unless in case of repair it results in any detriment to the repaired GOODS. Any GOODS replaced shall be held available for inspection by or on behalf of SELLER within 45 days after replacement.

　　10.5　If repairs, replacements or inspections are carried out, any reasonable costs incurred by BUYER including and not limited to the costs of detection of the defect, inspection, removal, transport, repair, replacement, reinstallation and retesting of the GOODS together with the costs and cleaning up shall be for SELLER’s account. The conditions covering the attendance of SELLER’s representative(s), if required, shall be such as may be specifically agreed between BUYER and SELLER.

　　第10条　产品质量担保

　　10.1　仅就提供货物而言，第10条的规定是本采购订单规定的其他条件的额外条件。

　　10.2　卖方保证，货物在各个方面都与采购订单的要求相符。货物任何瑕疵（但源自正常磨损或不按照卖方的操作指令进行除外）：

　　（i）自买方或代表买方按照交货条件接收货物之日起18个月内出现或自货物在令人满意地完成试车和测试项目（如有）并投入商业作业后12个月内出现， 以先到期者为准，或

　　（ii）由于在第（i）款中所述期间内向卖方汇报过或与卖方讨论过的原因而产生的，

　　则卖方应自负费用就这些瑕疵进行补救。

　　10.3　货物无法正常投入作业或由于本担保条款所适用的瑕疵导致货物投入作业延期，则货物担保期限也应该顺延无法正常投入作业的时间和/或顺延的时间。对于货物全部或部分或货物零部件被替换，或部分货物或零部件被修理，则担保期间应重新计算。

　　10.4　买方应尽可能快的通知卖方出现的货物瑕疵，并应给予卖方进行检查和/或补救该瑕疵的机会。

　　如果出现货物瑕疵，买方应向卖方退还全部或部分货物或货物零部件以便卖方自负费用进行修理或替换，但买方如果认为在买方自己所拥有的工作现场进行维修更为合适的除外，如果现场维修，卖方可以自己做，也可以授权买方来做。卖方应自负费用并且以买方接受的方式将经过维修的或替换的货物运输给买方。

　　尽管有上述规定，但考虑到存在可能由于安装、工作或作业推迟等原因导致进一步的损害或损失的威胁，给予卖方对货物瑕疵进行检验和/或进行瑕疵补救或事先获得卖方授权不合理或实际不可能的情况下，买方可以不经卖方授权或不给予卖方机会对瑕疵进行检查而选择自己修理或替换货物或由第三方修理或替换货物，费用由卖方承担。在哪些情况下，所作修理和替换应视为卖方实施的，而该担保应继续有效，除非修理对修理的货物造成损害。任何替换的货物都应在替换后45日内进行检验或代表卖方进行检验。

　　10.5　如果进行修理、替换或检验，买方由此产生的合理费用，包括但不限于，瑕疵探测、检验、移动、运输、修理、替换、重新安装和重新测试以及各种开销和清理费用都应该由卖方承担。买方要求卖方代表参加这样的条件应经买卖双方特别同意。

　　合同中也可能约定对质量不予保证，比如：

　　11　No Guarantee

　　Because the Program is licensed for free, there is no guarantee for this Program to the extent permitted by applicable law. Except when otherwise stated in writing, the copyright holder and/or other Parties provide the Program “as is” without grantee of any kind, either expressed or implied, including, but not limited to, the implied guarantee of merchantability and fitness for a particular purpose. The entire risk as to the quality and performance of the Program is with you. Should the Program prove defective, you assume the cost of all necessary servicing, repair and correction.

　　In no event unless required by applicable law or agreed to in writing will any copyright holder, or any other Party who may modify and/or redistribute the Program as permitted above, be liable to you for damages, including any general, special, incidental or consequential damages arising out of the use or inability to use the Program(including but no limited to loss of data or data being rendered inaccurate or losses sustained by you or third parties or a failure of the Program to operate with any other programs, even if such holder or other party has been advised of the  possibility of such damages.

　　12. IN NO EVENT UNLESS REQUIRED BY APPLICABLE LAW OR AGREED TO IN WRITING   WILL ANY COPYRIGHT HOLDER, OR ANY OTHER PARTY WHO MAY MODIFY AND/OR REDISTRIBUTE THE PROGRAM AS PERMITTED ABOVE, BE LIABLE TO YOU FOR DAMAGES, INCLUDING ANY GENERAL, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING OUT OF THE USE OR INABILITY TO USE THE PROGRAM (INCLUDING BUT NOT LIMITED TO LOSS OF DATA OR DATA BEING RENDERED INACCURATE OR LOSSES SUSTAINED BY YOU OR THIRD PARTIES OR A FAILURE OF THE PROGRAM TO OPERATE WITH ANY OTHER PROGRAMS), EVEN IF SUCH HOLDER OR OTHER PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

　　没有担保

　　11. 由于程序准予免费使用，在适用法准许的范围内，对程序没有担保。除非另有书面说明，版权所有者和／或其他提供程序的人们“一样”不提供任何类型的担保。不论是明确的，还是隐含的。包括但不限于隐含的适销和适合特定用途的保证。全部的风险，如程序的质量和性能问题都由你来承担。如果程序出现缺陷，你承担所有必要的服务、修复和改正的费用。

　　除非法律要求或经书面同意，任何版权所有者或任何经同意对程序进行修改和/或再经销的其他方对你不承担任何损害赔偿责任，包括因使用或不能使用该程序而产生的任何一般的、特殊的、附随的或后果性的损害（包括但不限于，数据资料丢失或提供的数据不准确或你或第三方遭受的损失或该程序不能与任何其他程序兼容），即使已经告知该版权所有者或其他方可能存在这样的损害也不例外。

　　12. 除非适用法或书面协议的要求，在任何情况下，任何版权所有者或任何按许可证条款修改和发布程序的人们都不对你的损失负有任何责任。包括由于使用或不能使用程序引起的任何一般的、特殊的、偶然发生的或重大的损失（包括但不限于数据的损失，或者数据变得不精确，或者你或第三方的持续的损失，或者程序不能和其他程序协调运行等）。即使版权所有者和其他人提到这种损失的可能性也不例外。



　　第四节　特殊文书


　　公司日常业务所使用的英文合同往往涉及很多其他各种特殊形式的文书，比如签约时可能涉及董事会决议、授权书等，而在投标时可能涉及投标保函、授标后签约前可能涉及履约保函等，合同的效力、合同的履行都与这些特殊的文书息息相关。如果对这些特殊文书形式及其内在风险认识不够，则对于理解和把握英文合同风险将会遇到很大障碍。为此，本书以下将对日常英文合同中比较常见的几种特殊文书，即保函、董事会决议和授权书予以详述。




　　一、保函



　　在社会经济活动中，商品买卖、劳务或技术贸易、工程项目承包、物资进出口报关、大型成套设备租赁、诉讼程序中的诉讼保全等可能都涉及保函。所谓保函，是指保函提供方应保函委托方的要求，以其自身的信誉向保函受益人为担保商业交易项下的某种责任或义务的履行而作出的一种具有一定金额、一定期限、承担某种支付责任或经济赔偿责任的担保性文件。比如，招标方在招标过程中，为了避免投标方在招标方评标过程中改标、撤标而造成迟迟无法授标，或防止投标方中标后拒签合同而被迫重新招标从而给自身造成损失，招标方通常会要求投标方缴纳一定的投标保证金，保证标书递出后评标过程中不会改标、撤标，也不会在中标后拒绝签订合同，否则招标方有权没收这部分投标保证金。但是，把一笔投标保证金放在招标方或银行那里不利于现金流通，这时候，投标方一般会通过银行、保险公司或其他金融机构等开具投标保函，根据该保函，投标方一旦在评标过程中改标、撤标或在中标后拒绝签订合同，则招标方只需通过一纸信函，要求保函提供方按照该投标保函向招标方支付保函中约定的金额，保函提供方必须支付，招标方得以实现保函利益，从而最大限度地减小自己在招标过程中遭受的损失。另外，如果投标方没有出现评标过程中改标、撤标或在中标后拒绝签订合同，则保函失效，投标方不必为此支付庞大的投标保证金，从而最大限度地实现了自己的现金流通，使有限的资金得到优化配置。除此之外，保函还能促进合同方顺利履约，增加合同方的互信。正因为保函具有这些优势，因此在实践中应用非常广泛。


注释17



 


　　理论上，任何实体只要有足够的实力和信誉，通常都可以开具保函，比如，银行、保险公司、其他金融机构以及有足够实力和信誉的其他实体。这些保函，除了开具保函的主体名称不同，保函的内容和作用都差不多。由于实践中银行信用和信誉最高，银行保函最容易为客户所接受，故银行保函最受青睐，世行贷款项目和亚行贷款项目都明确要求提供银行保函。而在工程合同中，银行保函更是俯拾皆是，比如FIDIC红皮书第4条就直接规定提供银行保函。


注释18



 
 因此，本节将集中讨论银行保函，读者可借此推而广之。

　　以下为FIDIC的标准银行预付款保函：

　　Example Form of Performance Security-Demand Guarantee

　　Brief description of Contract

　　Name and address of Beneficiary(whom Contract defines as Employer)

　　We have been informed that(hereinafter called the “Principal”) is your contractor under such Contract and wishes to receive an advance payment, for which the Contract requires him to obtain a guarantee.

　　At the request of the Principal, we (name of bank)hereby irrevocably undertake to pay you, the Beneficiary/Employer, any sum or sums not exceeding in total the amount of(the “guaranteed amount”, say:) upon receipt by us of your demand in writing and your written statement stating that:

　　(a) that the Principal has failed to repay the advance payment in accordance with the conditions of the Contract；and

　　(b) the amount which the Principal has failed to repay.

　　The guarantee shall become effective upon receipt ［of the first installment］ of the advance payment by the Principal. Such guaranteed amount shall be reduced by the amounts of the advance payment repaid to you, as evidence by your notices issued under sub-clause 14.6 of the conditions of the Contract. Following receipt(from the Principal) of a copy of each purported notice, we shall promptly notify you of the revised guaranteed amount accordingly.

　　Any demand for payment must contain your signature(s) which must be authenticated by your bankers or by a notary public. The authenticated demand and statement must be received by us at this office on or before (the date 70 days after the expected expiry of the Time for Completion)(the “expiry date”), when this guarantee shall expire and shall be returned to us.

　　We have been informed that the Beneficiary may require the Principal to extend this guarantee if the advance payment has not been repaid by the date 28 days prior to such expiry date. We undertake to pay you such guaranteed amount upon receipt by us, within such period of 28 days, of your demand in writing and our written statement that the advance payment has not been repaid and that this guarantee has not been extended.

　　This guarantee shall be governed by the laws of and shall be subject to the Uniform Rules for Demand Guarantees, published as number 458 by the International Chamber of Commerce, except as stated above.

　　Date signature(s)

　　预付款保函范例格式

　　合同描述

　　受益人名称和地址（合同中称为“雇主”）

　　我方已获知，（以下称为“委托方”）是你方根据上述合同的承包商，希望得到一笔预付款，为此，合同要求其取得一份保函。

　　应委托方要求，我方（银行名称）在此不可撤销地承诺，在我方收到你方的书面要求和关于以下情况的书面说明后，向你方，受益人/雇主，支付总额不超过（“保证金额”，大写：）的任何一笔或几笔款额：

　　（a） 委托方未能按照合同条件付还预付款；并且

　　（b） 委托方未能付还的款额。

　　本保函在委托方收到预付款［首次分付款］时开始生效。该保证金额应按你方根据合同条件第14.6款规定发出的通知中证明已向你方付还的款额，进行扣减。我方每次收到（自委托方处）据称是该通知的抄件后，会立即将相应修改的保证金额通知你方。

　　任何关于付款的要求都必须有经你方银行或公证人确证的你方的签字。经确证的要求和说明必须在（竣工时间预定期满后70天的日期）（保函“期满日期”）或其以前，由我方在本办公地点收到，届时本保函将期满，应退还我方。

　　我方已获知，如果到上述期满日期28天前，预付款还没有付还，受益人可以要求委托方延长本保函。我方承诺，根据我方在该28天期限内收到的你方的书面要求，以及关于预付款还没有付还，本保函还没有延期的书面说明，向你方支付该保证金额。

　　本保函除上述要求外，应由法律管辖，并应遵守国际商会以458号文公布的即付保函统一规则的规定。

　　日期签字

　　银行保函一般并不长，通常一两页纸，但内容丰富，格式严谨，处处有陷阱。因此，在阅读分析的时候要非常谨慎。银行保函内容主要包括委托方、受益人和担保银行、银行的责任承诺、生效条件、保函金额、有效期、管辖的法律等；而格式则因保函接收方、保函担保银行而异。本书以下将对格式和主要内容两个方面可能存在的风险予以分析，读者在阅读分析保函的时候也应着重对这两个方面进行审查。下面对此予以详述：

　　（一）银行保函

　　1.银行保函格式方面存在的风险

　　目前，银行保函格式很多，仅国内工程项目方面的保函，就包括国家和地方各个部门编制的各种保函格式，如财政部编印的《土建工程国际竞争性招标文件》所列格式，即世行“标准招标采购文件（CBD）”格式，交通部颁发的《公路工程国内招标文件范本》所列格式，各省、地市交通主管部门根据上述文件自行编写的格式。在这个基本由买方控制市场的格局下，银行保函接收方往往在招标文件中明确规定银行保函格式不得变更，甚至要求一个字、一个标点符号均不得更改，否则将予拒收。比如，伊朗客户指定只接收MT701预付款保函，而世界银行、亚洲银行以及国内各大银行自己对各行各业，包括建筑业也都规定了自己的保函格式。尽管这种格式与行业主管部门颁布的格式目标一致，但在内容上、文字表达上均有较大差别，因此，银行保函与保函接收方的要求可能存在冲突。如果是投标保函，投标商可能会因保函格式不符而被拒收，失去中标机会；如果卖方提交的预付款银行保函不被接受，则卖方迟迟拿不到预付款，致使合同不能按时履行；而如果海关银行保函不被接受，则货物可能无法正常通关。

　　2.银行保函内容方面存在的风险

　　前面提到，银行保函内容主要包括委托方、受益人和担保银行、银行的责任承诺、生效条件、保函金额、有效期、管辖的法律等。其中，委托方和受益人方面基本不存在大的风险，但注意要准确书写委托方和受益人的名称和地址（如果要求）。下面将主要对担保银行、银行责任承诺、生效条件、保函金额、有效期、管辖的法律等方面的风险进行分析：

　　（1）担保银行。银行保函是以银行自身的信誉向商业合同的另一方（受益人）出具的，担保保函委托方或被担保人履行某种责任或义务的某种支付责任或经济赔偿责任的书面付款保证承诺文书。开立保函的银行承担的是第一性、直接的付款责任。因此，银行的信誉高低对银行保函的担保力度影响很大。那些资金雄厚、信誉卓著的银行出具的保函易于被接受、流通性强，融资便利，因而含金量高。而如果担保银行曾经有过不良记录或信誉很差，则保函接收方拒绝该不良银行出具的保函的可能性也增加。另外，保函接收方还可能要求出具保函的银行和保函接收方的转递银行或往来银行有代理关系，以便保函接收方银行核对印鉴或密押以确定保函的真伪。因此，在提供银行保函之前，对于使用哪家银行最好事先征得保函接收方同意。实践中，保函接收方通常会指定其认可的银行。

　　而且，有的业务只有某些银行才能开展，如税款保付保函业务，中国银行是唯一开展该业务的银行，从事加工贸易的企业要想申请税款保付保函代替海关缴纳税款保证金就必须向中国银行提出申请。而中央财政设立的“对外承包工程保函风险专项资金”的具体操作，也交由中国银行。对外经济合作企业承揽对外承包工程项目中如果需要申请开立保函资金，通常只能向中国银行申请使用上述保函风险资金，从而解决对外经济合作企业在承揽对外承包工程项目时开具投标保函、履约保函的担保问题。专项资金项下保函业务由国家出资为符合条件的企业提供反担保，企业委托开立保函时不必全额缴纳保证金，或获得中国银行的授信，从而大大简化了开立保函的手续，减少了资金占压，节约了成本，提高了效率。

　　除此之外，即使某些银行信誉很高，但是保函接收方可能会要求提供商业银行总行的保函，而不接受地方分行的保函，比如，在船舶买卖合同中的还款保函。船东通常不会认可商业银行地方分行开具的保函。

　　（2）担保银行的责任承诺。这是保函的核心，也是风险的集中地。一般情况下，担保银行的承诺应是“无条件的”(unconditional)且“不可撤销的”（irrevocable）。“无条件的”指当保函受益人称保函委托方未履行其义务，要求出具保函银行按保函金额付款时，保函受益方仅凭保函本身而无须提供其他任何证明，也不管实际原因如何，该银行必须立即无条件地支付保函金额。而“不可撤销的”则是指保函在开立后，在规定的有效期内不得撤销。

　　实践中，大部分保函都是“无条件的”保函，这种保函也称“见索即付”保函或“通知即付”保函。由于专业所限，再考虑到经济安全性方面的影响，银行一般不愿卷入保函委托方和保函接收方之间的纷争之中，所以银行在开立保函的过程中倾向于使用这种无连带责任的无条件保函，即“见索即付”。而根据这种“无条件保函”，保函受益人只需向银行发出通知，表明欲实现保函利益，而无须提供任何其他文件，银行必须支付，保函受益人实现保函利益不存在任何障碍。因此，这种保函，银行和保函接收方都很欢迎。而以世界银行为代表的国际金融机构也始终坚持应开具无条件保函，虽然FIDIC组织再三强调，不同保函之间应有所区别，比如，履约保函与预付款保函相比就不适用“通知即付”这种方式，但实践中绝大部分都是无条件保函。对银行而言，保函是一项重要的金融产品，保函委托方申请银行保函不仅要存入一定数额的保证金，形成银行长期稳定的存款，而且还要支付保函手续费，增加银行营业收入。在银行出具保函后，保函委托方还要与银行签订反担保协议，以担保银行支付保函索赔金额所发生的本金、利息、违约金、损害赔偿金以及银行实现债权所发生的其他合理费用。因此，对银行来说，不必卷入保函委托方和保函接收方之间的任何争议，不必承担任何连带责任即可轻松挣钱，故保函业务颇受银行欢迎。而对保函接收方来说，“见索即付”也让保函接收方不必担心银行会拒绝支付，最大限度地保护了自己利益的实现。因此，保函接收方也只愿意接受这种无条件保函。

　　实践中，“见索即付”保函主要存在于各种大型工程项目中。在这种工程项目中，发包方会在标书中规定，所附的保函格式不允许做任何修改；但在国际贸易中，因为合同内容不同，条款各异，保函格式也不是很固定，故在商务谈判中，可根据实际情况尽可能地争取加列对保函委托方有利的条款，以减少保函风险，即所谓的有条件保函。保函接收方在实现保函利益时必须满足一定的条件。如果不满足该条件，则银行有权拒绝支付；而且，如果银行在条件未满足的情况下进行支付，很可能会导致保函委托方直接向银行索赔。比如，在履约保函中约定“如果保函委托方违反了任何合同义务，且保函受益人提交相关证明文件后，担保人应补偿受益人因上述违约遭受的损失”，则银行应该有义务审核保函受益人提交的证明文件，以确认保函委托方是否存在违约。如果存在，则向保函受益人支付；如果不存在，则拒绝向保函受益人支付。如果银行错误支付，则很可能与保函受益人承担连带责任。实践中，保证按时发货的履约保函项下可加列“收到可接受信用证后该保函生效”；如果是受益人派船，则规定“因船期延误不得索赔”。而在交货履约保函中，可加列“提交提单等单据后，保函金额自动减额50%”，因交货责任已履行完毕。对于预付款保函，除了加列“收到预付款生效和按比例递减保函金额”条款外，还可加列“在限定时间内未接到可接受信用证，受益人不得索回预付款”等条件。在股权转让保证付款的保函中，一定要加列“国家有关部门批准该股权转让的批准证书（副本）为索赔单据之一”，否则，银行无法判明该股权转让是否合法。

　　当然，在目前的买方市场环境下，往往保函委托方对保函内容根本没有任何谈判的余地，再加上银行也不愿意开具这样的有条件保函，因此，有条件保函受到的阻力很大。但是，如果保函委托方实力很强，则可以适当增加保函条件。

　　实践中，保函委托方和保函接收方对保函是否是“见索即付”保函存在比较大的争议。比如，在履约保函中经常会出现如下条款：“如果委托方违反合同规定，如未按时发货、按要求进行包装、没有提交合格产地证书、数量短少、质量未达到合同要求、工期拖延等条款，则保函受益人在第一次提出要求后14天内，银行应向其进行担保付款”。这样的条款似为一种有条件的保函，但实际仍是一种无条件“见索即付”保函，因为，保函中所加列违约的事实条件并未要求受益人在向银行提出要求后出示任何单据来证实这些违约事实，也没有要求银行对这些违约进行审核认定后付款，保函受益人索赔的唯一要求就是一纸书面索赔通知。因此，这实际上仍然是一个“见索即付”的无条件保函。

　　（3）保函金额。对保函的具体金额，保函受益人当然希望保函金额越高越好，而保函委托方则希望越低越好。实践中也没有一个统一的强行规定，但读者不妨参照国际惯例。一般来说，投标保函金额是投标报价的1%~3%，大多数情况下，招标方会在标书中直接规定一个具体的数额。由于实践中预付款常常为合同的5%~10%，因此预付款保函的金额也是5%~10%；履约保函金额是合同总价金额的20%~30%；而质保金保函金额为5%~10%，视截留的质保金而定。但保函比例并非固定不变，期限也各不相同，这和合同货款或工程款支付方式、双方的资信、合同期、合同风险甚至招标方式都有密切关系。因此，双方完全可以根据双方实力对保函金额进行谈判。

　　保函金额并不等同于保函委托方违约时的最高赔偿限额。在一些实行合理低价中标的项目中，若投标人在中标后拒签合同，除没收投标保函外，招标人还可按中标价与次低标价的差额要求投标人进行赔偿。在某些工程项目的招投标中，投标保函对招标人也有一定的限制，如规定：除不可抗力外，招标人不与中标人签订工程合同，招标人应按照保函金额的两倍赔偿中标人。

　　（4）保函的生效/失效日期。保函的内容不同，生效/失效的日期也存在很大差别。通常，保函的生效/失效日期与其所担保的内容有关。比如，在投标保函中，如果流标，保函就失效，大概也就1个月的有效期；但对于工期长达10年的履约保函来说，可能就得等到工程交工证书颁发之日才失效，故大概得10年左右的有效期；而对于质保金保函来说，一般应约定至质保期结束后失效。总之，担保内容不同，失效时间也不一样。保函有效期时间长短以满足该保函目的为限。实践中，保函委托方一般都希望保函有效期越短越好，从而早日解脱承担保函的义务，而保函接收方则希望保函有效期越长越好，这样可以让自己最大限度地享受保函担保利益，比如，很多伊朗的保函接收方，只接受敞口保函，即没有失效日期或有效期不明确的保函。读者在阅读分析保函的时候，把握一个原则，即保函期限以满足保函目的为限。况且，有的银行不接受敞口保函。
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　　另外，保函中有时显示的生效日期带有很大的欺骗性，比如，预付款保函一般应约定银行保函受益人将预付款打到银行保函委托方账上后生效，但有时，银行保函受益人可能要求预付款保函开具日期为生效日期。这时候保函受益人在拿到生效的保函后，可能进行恶意索赔，即索赔并未支付的预付款。因为预付款保函已经生效，保函受益人要求银行支付，银行当然应履行支付义务，但实际上预付款尚未支付给银行保函委托方。如果保函受益人卷款走人，银行保函委托方就可能遭受极大的损失。再比如，在一个买卖合同中，双方约定由卖方提交履约保函，履约保函中约定保函有效期至交货后1个月。但试想，卖方最大的义务就是交货，如果货物已经交给买方，卖方就已经履行了大部分的合同义务（如果存在后续的安装调试义务），当卖方履行了交货义务后，保函的作用也就基本结束了。如果在交货后1个月，买方既占有货物，又拥有银行履约保函，这对卖方来说非常不公平，而且买方如果恶意索赔，拿到货后马上又要求银行支付保函金额，则卖方就面临很大风险。而对于没有银行保函有效期的合同，保函委托方头上就好像一直悬着一把达摩克利斯剑一样，时刻会担心保函受益人在行使其早应该失去而根据该保函有效期规定没有失去的保函利益。

　　对于保函有效期，还得注意时差问题。比如，在买卖合同中，双方约定保函的有效期从开立之日始至装船日止，但不超过合同最迟装船期。但对失效地点在中国的保函，当保函失效时，由于时差关系，对于美国卖方而言，还有十几小时才到最迟装船期。而对失效地点在卖方所在地的保函，当买方获知卖方未能在最迟装船期内履行交货义务，此时保函时效也已到，由于地理位置的差异，买方已没有时间办理有关索赔手续。因此，有时候买卖双方会约定要求保函有效期至合同最迟装船期后几个工作日内。

　　保函委托方在履行完毕保函所担保的义务后，保函受益人应退还保函，银行予以注销，以便及时合理地消除保函风险。如下例：买卖双方于2006年7月14日签订买卖合同，卖方应买方要求在合同签订后1周内开具了履约保函，而买方也给卖方开具了信用证。保函约定在卖方交货至买方所指定的港口后失效。卖方按照合同交货1周后，向银行提交信用证规定的全套单据后,要求该行解除履约保函时却被银行拒绝。银行认为，尽管保函已经失效，但其尚未得到通知行证实已从买方处收回了正本保函，买方的索赔函电是否在途还不确定。这对保函委托方极为不利。其实，在我国商业银行的标准保函中，一般都规定银行保函的失效日期以及过了失效期后应将原始保函退回通知行以便注销。但保函受益人没有及时退还，保函委托方无法解除担保义务，将使保函委托方处于很被动的局面。为了避免这种情况，不妨规定在过了失效期的一定期限（如2个工作日），通知行应向我行电传证实已从受益人处收回正本保函，否则我行将该保函视为失效予以关闭。

　　有时，由于合同延期，保函所担保的义务也得相应延期。如果保函不予延期，则不能起到担保的作用，因此，保函接收方一般都会要求保函委托方在这种情况下对保函进行延期。比如，在设备买卖合同中，卖方委托银行开具了合同金额5%的质保金保函，有效期3年（因为对货物的质保期为3年）。但在货物交付后刚过了2个月，买方发现货物存在质量问题，要求卖方更换货物。卖方同意更换货物，而质保期从更换货物后起3年质保。如果保函有效期不予延期，则质保金保函就将在货物质保期结束前失效，这无疑在担保时间上对卖方的质保期担保不足，因此，买方就得要求卖方将质保金保函的有效期延长，直至货物质保期结束。

　　（5）保函的法律管辖。　　按惯例，保函受开立保函银行所在地法律管辖。合同双方有时也在保函中明确约定法律管辖，但这种约定一般没有多少意义。因为开立保函的银行一般只会接受该银行所在地的法律管辖。这种管辖很可能和合同中约定的管辖不一致。这很正常，因为保函的所有内容，包括保函金额、保函付款期限、银行承诺，生效失效均取决于保函本身的条款，与其所依据的商务合同无关。

　　很多人都存在一个误解，以为保函和合同是连为一体的，经常在合同中约定很多条件来限制保函，以为可以通过合同中的条款来约束保函的效力或在合同中对保函受益人实现保函利益增设条件。但这绝对不可能实现。原因在于，银行保函和该保函所依附的合同之间相互独立。尽管银行保函是依据商务合同开出，但它却不依附于商务合同，是具有独立法律效力的文件，是银行独立的承诺，且担保银行赔付的依据基本上是约定的保函，与其所依据的合同无关。当受益人在保函项下合理索赔时，担保行就必须承担付款责任，而不论委托方是否同意付款，也不管合同履行的实际事实，更不必管合同中约定的其他限制保函受益人实现保函利益的条件。随着保函的日益单证化，这种独立性越来越强，而国际商会ICC458精神无疑给这种保函独立性提供了强有力的支持。根据该精神，保函独立于合同之外，即使保函对合同条款有任何援引，也不受合同约束。在“见索即付”保函项下，受益人只凭一纸索赔通知，担保行必须无条件付款，保函委托方几乎不可能在保函中加列任何限制条款。

　　所以，依赖于在合同中对保函受益人实现保函利益作出某种限制是不现实的。如果希望对此予以限制，应在保函中加列能够证明保函委托方违约事实的单据化条件，即要求保函受益人在提出索赔时，能够以书面文件证据证明委托方违约的事实，这些书面文件得以单据形式体现和满足保函的要求。担保银行在处理索赔时依据的就是保函规定的单据和有关书面文件。只要受益人提交的单据符合保函的要求，其索赔即告有效，担保银行必须赔付而不必去判断索赔理由是否真实。因为银行作为担保人明确表示独立承担对受益人直接的付款责任，而该付款责任独立于该保函所涉及的合同之外。保函是担保银行与受益人新的法律关系，这种法律关系与保函所涉及的商务合同相互独立，是法律效力平行的法律关系。事实上，银行既无义务也没有能力去了解委托方是否违约，而只能根据受益人是否提交了与保函要求一致的单据作出判断。为此，有些保函还会在保函中明确说明“若雇主和承包商随时修订和改动了合同，本保函对修改后的合同仍适用并起补充作用。我们在此授权雇主和承包商商定上述修订和改动，并同样保证承包商将恰当实施和遵守经修改的合同。我们依此保函所负的义务和责任不因雇主对承包商工期的延长或其他方面的放松，或按照合同应实施的工作的变更或暂停，或合同的修改、承包商或雇主的组成变动，或其他任何事项而解除，无论我们知道或同意这些事项与否”，这就更加明确地在保函中声明保函独立于合同。而且，有些保函还要求在条款中列明不必提供任何违约证据和索赔理由，银行的赔付行为也不受任何政府部门或任何人的影响和约束，比如，在银行保函中规定：如果保函委托方在任一方面不能履行合同或违约，则根据保函受益人第一次提出的不带证据和条件的要求，担保人在收到其要求后14天内，不论保函委托方或任何第三方是否有异议或反对，银行担保人都应立即支付总额为100万美金的担保金。

　　既然保函的效力独立于其所依据的商务合同，则保函本身是否具有效力也需要进行考察。由于法律对保函的效力进行单独规定，因此，在审查保函效力时，应适用我国《民法通则》第55条规定，即采用民事法律行为有效与否的判断标准：①行为人具有相应的民事行为能力；②意思表示真实；③不违反法律或者社会公共利益。由于保函基本是附属于合同，故第①项和第②项通常都不会出现多大问题，关键在第③项的规定。因为保函在设立时容易出现“违反法律或者社会公共利益”的情况，具体表现为恶意串通，损害第三人的利益。对于银行保函，通常情况不会出现保函委托方和银行之间恶意串通，所以，从某种意义上说，银行保函的效力基本不是审查的重点。

　　（6）保函的种类。银行保函种类繁多，比如借款保函、透支保函、付款保函、延期付款保函、维修保函、质保金保函、海事保函、海关保函、关税保付保函、投标保函、履约保函、预付款/还款保函、融资租赁保函、补偿贸易保偿、费用保付保函等，而最为常见的莫过于在国际贸易中常见的预付款保函、履约保函、付款保函、海关保函、质保金保函和国际工程合同中常见的投标保函、预付款保函、履约保函、质保金保函等。当然，国际贸易中也可能涉及投标保函等。下面就对这些保函作以简要介绍，以便读者在阅读分析各类银行保函时，对其有一个初步的了解，避免一些不必要的风险。

　　①投标保函。在以招标方式成交的工程建造和物资采购等项目中，银行受投标方的委托向招标人出具的、保证投标人在招标有效期内不撤标、不改标、中标后在规定时间内签订合同或提交履约保函的书面文件。在大型工程建造和物资采购中，由于工程浩大，招标的准备工作需要很长时间，而工期通常又不宽裕，招标人都希望尽快完成招标工作让中标者赶紧签约干活，但有时投标人为了中标，不停地在招标期间更改投标条件，有时甚至干脆撤标，给招标工作造成很大麻烦。而在中标后有的中标者因为知道招标者工期很紧，知道要进行重新招标会给招标方造成极大的损失，招标方不会轻易重新招标，投标方往往会抓住招标方的这种心理，迟迟不签约，迫使招标方接受一些比较苛刻的条件。因此，为避免投标人在评标过程中改标、撤标，或中标后拒签合同而给自身造成损失，招标方通常都要求投标人缴纳投标保证金，以制约投标人的行为。而投标保函就是投标现金保证金的一种替代形式。投标保函的金额一般是投标金额的1％~3％，甚至5%，但最常见的是招标方在招标文件中直接规定一个具体的数额，投标方必须按照该数额提交银行投标保函，否则很可能被招标方视为废标。在投标保函有效期内，投标方一旦在评标过程中改标、撤标，或中标后拒绝按照标书的规定签订合同，则招标方就可以凭该投标保函直接向银行索赔。

　　投标保函的生效日为保函的开立日。但如果投标人流标，则发标日为失效日。而如果投标人中标，只有按保函规定履行义务完毕，投标保函才会失效。投标保函的有效期一般应长于投标有效期，因为招标方在截标后还会有一个评标时间，并且在评标后，银行投标保函还得继续有效至中标方提交履约保函。

　　试看下面这个投标保函


注释20



 
 ：

　　Example Form of Tender Security

　　Brief description of Contract

　　Name and address of Beneficiary(whom the tender documents define as Employer).

　　We have been informed that(hereinafter called the “Principal”) is submitting an offer for such Contract in response to your invitation, and that the conditions of your invitation (the “conditions of invitation”, which are set out in a document entitled Instructions to Tenderers) require his offer to be supported by a tender security.

　　At the request of the Principal, we (name of bank)hereby irrevocably undertake to pay you, the Beneficiary/Employer, any sum or sums not exceeding in total the amount of (say:) upon receipt by us of your demand in writing and your written statement (in the demand )stating that:

　　(a) the Principal has, without your agreement, withdrawn his offer after the latest time specified for its submission and before the expiry of its period of validity, or

　　(b) the Principal has refused to accept the correction of errors in his offer in accordance with such conditions of invitation, or

　　(c) you entered into the Contract with the Principal and he has failed to deliver a performance security complying with Sub-clause 4.2 of the conditions of the Contract.

　　Any demand for payment must contain your signature(s) which must be authenticated by your bankers or by a notary public. The authenticated demand and statement must be received by us at this office on or before (the date 35 days after the expiry of the validity of the Letter of Tender), when this guarantee shall expire and shall be returned to us.

　　This guarantee is subject to the Uniform Rules for Demand Guarantee, published as number 458 by the International Chamber of Commerce, except as stated above.

　　Date signature(s)

　　投标保函范例格式

　　合同简要介绍

　　受益人名称和地址(招标文件定义为“雇主”)

　　我们已获知 (以下称“委托方”)应你方邀请正在对以上合同提交报价，并且，你方邀请条件(在名为“投标人须知”的文件中规定的“邀请条件”)要求其报价有投标保函支持。

　　应委托方要求，我们(填入银行名称)在此不可撤销地承诺，在我方收到你方书面要求及关于(在要求中的)下列情况的书面说明后，向你方，受益人/雇主，支付总额不超过（用文字表示）的一笔或多笔款额：

　　(a) 委托方未经你方同意，在规定的提交报价的最迟日期后且在其报价有效期期满之前撤回了其报价；或

　　(b) 委托方拒绝接受按照上述邀请条件对报价中错误的改正，或

　　(c) 你方与委托方签订了合同，但委托方未能按照合同条件第4.2款提交履约保函。

　　任何支付的要求，都必须有经你方银行或公证人确证的你方的签字。经确证的要求和说明必须在（投标函有效期期满后35天的日期）或其以前，由我方在本办公地点收到，届时本保函期满，应返还给我方。

　　本保函除上述规定外，应遵守国际商会以458号文公布的即付保函的统一规则。

　　日期签名

　　②履约保函（Performance Bond）。指工程承包、物资采购等招投标项目在评标结束后，发包方选定了某一投标人作为该项目的承包商，为避免承包商不履行合同义务而给自己造成损失，在签署合同文件之前要求承包商递交履约保证金，以制约承包商的行为，于是承包商委托银行开具替代该履约保证金的保证履行合同的担保性文件。根据该履约保函，一旦发生承包商违约事件，不能按质、按量、按期履行合同规定的义务，保函受益人就有权凭保函向银行索赔其所受损失的赔偿金额。履约保函的适用范围最广，对于任何担保履行合同义务的情况都可以适用履约保函。当然，因为开具保函往往涉及一大笔手续费，因此，在某些小额并且替代合同很容易的情况下，就没有必要出具履约保函。因为，如果发包方要求提交履约保函，投标方在提交投标书的时候，其报价金额会把这部分手续费考虑进去，从而报价更高，追根溯源，发包方才是真正承担保函手续费的人。当然，如果合同金额很大，并且对发包方来说，要想替换该合同非常不容易，一旦授标，对方就必须履约，否则一旦承包商不履约，发包方将遭受巨大的损失，比如，工程承包、物资采购等项目，履约保函就非常必要。

　　对于履约保函金额，国际通行的做法是提交合同金额的10%~20%。当然，这也得视发包方的要求而定。发包方当然会希望越高越好，有时发包方会直接规定一个固定金额。并且，根据美国的习惯，履约保函的担保金额应为合同金额的100%。总的来讲，如果发包方要求的履约保函金额超出通行比例越高，对承包商的风险就越大，发包方可能以巨额保函在国际资本市场融资后，最终毁弃合同，给承包商、担保人造成无法弥补的损失。

　　履约保函的期限往往从提交时开始生效，而有效期直至合同履约完毕或者合同已经大部分履约完毕后或双方约定的一个节点（milestone)。比如，在工程合同中，合同方可能要求施工、竣工及缺陷维修完毕后失效，当然也可以约定在竣工证书交接时失效。而对于国际货物/服务贸易合同，可能要求货物装上买方派遣的船只上越过船舷失效，或买方收到卖方提交的书面证明已经交货后失效，或买方在收到货物并检验合格后失效，或在设计合同中收到设计方提交的最终设计方案后失效。由于履约保函担保期限长、担保范围广，其中引起承包商不履约的不确定性因素太多，违约责任也不易统一界定，因此，履约保函隐藏的风险也较大，在阅读这部分合同的时候，应予高度重视。

　　第一，对于履约保函有效期，即失效日期的约定。履约保函的作用是保证承包商能按合同规定承担整个合同履行的银行担保，因此发包方在工程合同中往往要求其有效期至发包方向承包商颁发交工证书之日。而在国际货物/服务贸易中，则要求其有效期至合同终止之日。但实际上，如果承包商已经履行了义务，比如，在国际货物贸易中，承包商交付货物是其主要的履约义务，在其已经交付货物后，发包方既占有货物，又拥有一个有效的履约保函，这对承包商来说极为不利，如果出现恶意发包方在承包商交付货物后仍然向银行主张索赔，则承包商面临非常大的风险。因此，承包商不妨约定，交付货物后履约保函即刻失效或规定减少一定比例，如50%的保函金额。当然，承包商是否会真正承担这个风险还取决于双方约定的付款方式，稍后本书将对此予以阐述。

　　第二，对于履约保函的金额。承包商应约定数额随着合同履行进展而逐渐递减。例如，在工程合同中，一般要求履约保函有效期至发包方向承包商颁发交工证书之日。但是，如果在交工之日前1周，合同已经履行了100%，只等发包方颁发交工证书，而发包方仍然拥有全额的履约保函，一旦出现发包方恶意索赔，承包商就将面临极大的风险。因此，保函中最好规定保函金额随着工作的进展而逐渐减少，如下例：

　　例1

　　Example Form of Performance Security-Demand Guarantee

　　Brief description of Contract

　　Name and address of Beneficiary(whom Contract defines as Employer).

　　We have been informed that(hereinafter called the “Principal”) is your contractor under such Contract, which requires him to obtain a performance security.

　　At the request of the Principal, we (name of bank)hereby irrevocably undertake to pay you, the Beneficiary/Employer, any sum or sums not exceeding in total the amount of(the “guaranteed amount”, say:) upon receipt by us of your demand in writing and your written statement stating that:

　　(a) the Principal is in breach of his obligation(s) under the Contract, and

　　(b) the respect in which the Principal is in breach.

　　Any demand for payment must contain your［minister’s/directors’］(when writing the tender document, the writer should ascertain whether to include the optional text, shown in the parentheses［　］) signature(s) which must be authenticated by your bankers or by a notary public. The authenticated demand and statement must be received by us at this office on or before (the date 70 days after the expected expiry of the Defects Notification Period for the Works)(the “expiry date”), when this guarantee shall expire and shall be returned to us.

　　We have been informed that the Beneficiary may require the Principal to extend this guarantee if the performance certificate under the Contract has not been issued by the date 28 days prior to such expiry date. We undertake to pay you such guaranteed amount upon receipt by us, within such period of 28 days, of your demand in writing and our written statement that the performance certificate has not been issued, for reasons attributable to the Principal, and that this guarantee has not been extended.

　　This guarantee shall be governed by the laws ofand shall be subject to the Uniform Rules for Demand Guarantee, published as number 458 by the International Chamber of Commerce, except as stated above.

　　Datesignature(s)

　　履约担保函—即付保函范例格式

　　合同描述

　　受益人名称和地址（合同中称为“雇主”）

　　我方已获知，（以下称为委托方）是你方根据上述合同的承包商，合同要求其取得一份履约保函。

　　应委托方要求，我方（银行名称）在此不可撤销地承诺，在我方收到你方的书面要求和关于以下情况的书面说明后，向你方，受益人/雇主，支付总额不超过（“保证金额”即：）的任何一笔或几笔款额：

　　（a)委托方违反合同规定的义务；

　　（b)委托方违反的具体方面。

　　在我方收到经确证的根据合同条件第10条规定颁发的整个工程接收证书的抄件后，此项保证金额应减少%，我方将立即通知你方，我方已收到该证书，并已相应减少了保证金额。

　　任何关于付款的要求都必须有经你方银行或公证人确证的你方［部长/局长］ （提示：起草人在起草招标文件时，应确定是否要包括方括号［　］内的备选文字）的签字。经确证的要求和说明必须在（工程缺陷通知期限预定期满后70天的日期）（“期满日期”）或其以前，由我方在本办公地点收到，届时本保函将期满，应退还我方。

　　我方已获知，如果到上述期满日期28天前，还没有颁发根据合同规定的履约证书，受益人可以要求委托方延长本保函。我方承诺，根据我方在该28天期限内收到的你方的书面要求，以及关于未颁发履约证书是由于委托方应负责的原因造成的，以及本保函尚未延期的书面说明，向你方支付该项保证金额。

　　本保函除上述要求外，应由法律管辖，并应遵守国际商会以458号文公布的即付保函统一规则的规定。

　　日期签字

　　例2

　　Example Form of Performance Security-Surety Bond

　　Brief description of Contract

　　Name and address of Beneficiary(together with successors and assigns, all as defined in the Contract as the Employer).

　　By this Bond, (name and address of the Contractor)(who is the Contractor under such Contract) as Principal and (name and address of guarantor)as guarantor are irrevocably held and firmly bound to the Beneficiary in the total amount of (the “Bond Amount”, say:) for the due performance of all such Principal’s obligations and liabilities under the Contract. ［Such Bond Amount shall be reduced by% upon the issue of the taking-over certificate for the whole of the works under clause 10 of the conditions of the Contract］(When writing the tender documents, the writers should ascertain whether to include the optional text, shown in parantheses)

　　This Bond shall become effective on the Commencement Date defined in the Contract.

　　Under Default by the Principal to perform any Contractual Obligation, or upon the occurrence of any of the events and circumstances listed in sub-clause 15.2 of the condition of the Contract, the Guarantor shall satisfy and discharge the damages sustained by the Beneficiary due to such Default, event or circumstances {2(insert［and shall not be entitled to perform the Principal’s obligations under the Contract.］ or :［or at the option of the Guarantor(to be exercised in writing within 42 days or receiving the claim specifying such Default)perform the Principal’s obligations under the Contract}. However, the total liability of the Guarantor shall not exceed the Bond Amount.

　　The obligations and liabilities of the Guarantor shall not be discharged by any allowance of time or other indulgence whatsoever by the Beneficiary to the Principal, or by any variation or suspension of the works to be executed under the Contract, or by any amendments to the Contract or to the constitution of the Principal or the Beneficiary, or by any other matters, whether with or without the knowledge or consent of the Guarantor.

　　Any claim under this Bond must be received by the Guarantor on or before( the date six months after the expected expiry of the Defects Notification Period for the Works)(the “Expiry Date”), when this Bond shall expire and shall be returned to the Guarantor.

　　The benefit of this Bond may be assigned subject to the provisions for assignment of the Contract, and subject to the receipt by the Guarantor of evidence of full compliance with such provisions.

　　This Bond shall be governed by the law of the same country (or other jurisdiction) as that which governs the Contract. This Bond incorporates and shall be subject to the Uniform Rules for Contract Bonds, published as number 524 by the International Chamber of Commerce, and words used in this Bond shall bear the meaning set out in such Rules.

　　Wherefore this Bond has been issued by the Principal and the Guarantor on (date)

　　signature(s) for and on behalf of the Principal

　　signature(s) for and on behalf of the Guarantor

　　履约保证 ─ 担保书范例格式

　　（见对第4.2款的注释）

　　合同简要介绍

　　受益人名称和地址(包括所有合同中定义为雇主的继承人和转让的财产)

　　根据本担保书，(填入承包商名称和地址) (即上述合同的承包商)作为委托方，以及(填入担保人名称和地址) 作为担保人，以担保金额总数为 (填入“担保金额”，用文字表示：)不可撤回地对受益人恪守恰当履行委托方按照合同所应承担的一切义务和责任。  ［按照合同条件第10条颁发整个工程的接收证书时，上述合同金额将减少％］（起草人起草招标文件时，应确定是否包括方括号内的备选文字)

　　本保函从合同定义的开工日期起生效。

　　如果委托方违反了任何合同义务，或者发生了合同条件中第15.2款列出的任何事件或情况，则担保人须补偿受益人因上述违约、事件或情况遭受的损失{此处插入：［并不得履行委托方根据合同规定的义务］或：［或由担保人选择（应在收到提出违约索赔42天内以书面提出）履行委托方根据合同规定的义务］}。但担保人所承担的全部责任应不超过担保金额。

　　担保人依此担保书所承担的义务和责任不因受益人对委托方工期的延长或受益人对委托方在其他方面的放松，或按照合同应实施的工作的变更或暂停，或合同的修改、委托方或受益人的组成变动，或其他任何事项而解除，无论担保人知道或同意这些事项与否。

　　本担保书的利益可按照合同条件对转让的规定进行转让，但担保人要收到完全遵守上述规定的证据。

　　本保函应受颁布约束上述合同的法律的国家(或其他行政区)所颁布的法律的约束。本保函遵循国际商会出版的编号为524的“合同担保统一规则”并受其约束，本保函中使用的词语含义遵循上述规则中注明的含义。

　　本保函由委托方和担保人于 (填入日期)签署

　　为或代表委托方签字

　　为或代表担保人签字

　　例3

　　FERFORMANCE GUARANTEE FORMAT

　　(BANK LETTERHAD)

　　TO:(Company name), a company incorporated under the laws of and having its registered office at(hereinafter called “ABB”)

　　WHEREAS

　　(1) by an agreement for the(hereinafter referred to as the of the one part and ABB of the other part）, the CONTRACTOR agrees to perform the WORKS in accordance with the CONTRACT.

　　(2) one of the expressed conditions of the CONTRACT is the receipt by ABB of this guarantee duly executed by (name of banker:) (hereinafter called the “GUARANTOR”) who hereby irrevocably and unconditionally guarantees and undertakes to ABB as follows:

　　i) if the CONTRACTOR shall in any respect fail to execute the CONTRACT or commit any breach of this obligations thereunder the GUARANTOR shall pay to ABB on first demand without proof or conditions the sum of US. Dollar(USD: ) within 14 days after receipt of the said demand notwithstanding any contestation or protest by the CONTRACTOR or any other third party.

　　ii) The GUARANTOR shall not be discharged or released from this Guarantee by any agreement made between the CONTRACTOR and ABB with or without the consent of the GUARANTOR or by any alteration in the obligations undertaken by the CONTRACTOR or by any forbearance whether as to payment time, performances or otherwise, or by any change in mane or constitution of ABB or the CONTRACTOR.

　　iii) This guarantee is continuing security and accordingly shall remain in force until the issuance of the notice for final acceptance of three(3) months after the early termination of the CONTRACT, whichever is earlier.

　　iv) The GUARANTOR agree that the guarantee is given regardless whether or not the sum outstanding occasioned by the loss, damages costs,expenses or otherwise incurred by ABB is recoverable by legal action or arbitration.

　　IN WITNESS whereof this guarantee has been duly executed by GUARANTOR theday of2007.

　　For and on behalf of

　　(name of banker)

　　signature:

　　name:

　　designation:

　　banker's seal:

　　国际工程履约保函格式（银行）

　　致：

　　公司，该公司执行国家法律，注册办公地址为（以下简称“ABB”）。

　　鉴于：

　　（1） 甲方（ABB）和乙方（承包商）就达成协议，并签订本“合同”，承包商同意完成合同规定的内容。

　　（2） 合同明确规定了此条款，即由银行（以下简称“担保人”）及时递交给ABB该保函。银行不可撤销和无条件地向ABB担保以下内容：

　　1． 如果承包商在任一方面不能履行合同或违约，则根据ABB第一次提出的不带证据和条件的要求，担保人在收到其要求后14天内，不论承包商或任何第三方是否有异议或反对，担保人都应立即支付总额为美元的担保金。

　　2． 在征得或未征得担保人同意的条件下，无论承包商和ABB间签订何种协议，或者无论承包商在合同项下的义务发生何种变化，或者无论ABB对于付款时间、履行情况以及其他事项作出何种让步，或无论ABB或承包商的名字组织机构发生何种改变，都不能免除担保人的担保责任。

　　3． 本保函持续有效，有效力将相应地保持到最终验收通知单签发日期，或合同终止后3个月 ，二者以先为准。

　　4． 担保人同意，无论未偿还金额能否通过法律行为或仲裁方式获得，并且无论这笔偿还金额是否由于承包商亏损、损坏、花费以及由于ABB的某些原因造成的，担保人同样给予担保。

　　本保函由担保人于2007年月日签订。

　　银行

　　签字：

　　名字：

　　职务：

　　银行印章：

　　③预付款保函。在工程承包、物资采购等项目中，发包方为避免承包商拿到预付款后不履行合同义务而损失预付款，要求承包商委托银行保证承包商偿还预付款而作出的担保性文件。在大型工程项目或大型设备采购合同中，为保证合同项目顺利实施，在合同前期承包商往往需购置部分机具设备和材料，或外包大型设备设计工作，这需要大笔投入。根据国际惯例，发包方一般需支付给承包商一定数量的动员预付款。但发包方往往担心承包方拿到这笔预付款后并不是用于双方的签约目的或者承包商拿到这笔款项后违约，要求对原合同进行变更或者增加合同价款，发包方就处于非常被动的状态，因为钱已经到了承包方手上。为了避免这些不利情况，也为了顺利收回这笔预付款，发包方往往要求承包商提供预付款的保函，以保证承包商足额地返还预付款。

　　提交预付款保函，不仅让承包商可以顺利拿到预付款，加快工程或设备前期工作的资金周转，而且对发包方来说，也保证了预付款的顺利收回，为双方顺利履约奠定了一个良好的基础。

　　通常情况下，预付款保函的金额与业主支付的预付款金额相等，一般为合同总价的5%~10%，有时会达到15%甚至更高。但是，预付款保函是一种责任递减保函。当合同履行进度累计达到双方约定的一个节点（双方约定在这个节点对预付款金额作一定比例的扣减）时，发包方会在以后的每次进度付款时按一定比例回扣预付款，相对应预付款保函保证金额也应相应减少，所以承包商应及时向银行提供发包方已扣回的预付款金额的有关证明文件，银行将据此核减相应金额，并将核减后的保证金额通知受益人。比如，在工程合同中，承包人应在施工期间，定期从发包人处取得同意此保函减值的文件，并送交银行确认。以下简单介绍国际工程承包合同中就预付款约定的某些惯例性做法。

　　对于国际工程承包，《世行采购指南》、《世行贷款项目招标文件范本》、《土建工程国内竞争性文件》、《亚洲开发银行贷款采购准则》和FIDIC《土木工程施工合同条件应用指南》都对预付款保函作了相应规定。比如，《世行采购指南》规定：货物或土建工程合同签字后支付的任何动员预付款及类似的支出应参照这些支出的估算金额，并应在招标文件中予以规定。对其他预付款的支付金额和时间，比如，为交运到现场用于土建工程的材料所作的材料预付款，也应有明确规定。招标文件应规定为预付款所需的任何保证金所应作出的安排。 而在世行贷款项目招标文件范本《土建工程国内竞争性文件》中则规定：由在中华人民共和国注册并经营的银行开出与预付款相同数额的保函后，发包人将按合同专用条款中规定的金额和日期向承包人支付预付款。预付款保函应在预付款全部扣回之前保持有效，但其担保额应随投标人返还的金额而逐渐减少。预付款不计利息；承包人应将预付款专用于实施本合同所需的施工机械、设备、材料及动员费用，并且应向项目监理提交发票和其他证明文件的副本以证明预付款确实如此使用；根据已支付额计算的完成工程的比例表，预付款将从支付给承包人的款项中按合同专用条款中规定的比例数额扣回。在评估所完成的工程、变更、价格调整、补偿事件或误期赔偿费的价值时不应考虑预付款的支付和扣回。而《亚洲开发银行贷款采购准则》则规定：建设项目合同应当预先支付一定数额，用于支付迁移费及为工程需要而将材料运到工地的费用。招标文件应规定每项预付金额基数，支付的时间和方法，所要求的资金种类以及承包人还款方式。一般情况下，预付金额仅限于合同总额的10％，至于配合工程需要所运的材料，预付款数量取决于工程的类型，在通常情况下可预付部分材料费。下面是FIDIC标准合同文件中摘录的对预付款保函的约定：

　　The Employer shall make an advance payment, as an interest-free loan for mobilization, when the Contractor submits a guarantee in accordance with this Sub-Clause. The total advance payment, the number and timing of installments (if more than one), and the applicable currencies and proportions, shall be as stated in the Appendix to Tender.

　　Unless and until the Employer receives this guarantee, or if the total advance payment is not stated in the Appendix to Tender, this Sub-Clause shall not apply.

　　The Engineer shall issue an Interim Payment Certificate for the first installment after receiving a Statement (under Sub-Clause 14.3 ［Application for Interim Payment Certificates］) and after the Employer receives (i) the Performance Security in accordance with Sub-Clause 4.2 ［Performance Security］ and (ii) a guarantee in amounts and currencies equal to the advance payment. This guarantee shall be issued by an entity and from within a country (or other jurisdiction) approved by the Employer, and shall be in the form annexed to the Particular Conditions or in another form approved by the Employer.

　　The Contractor shall ensure that the guarantee is valid and enforceable until the advance payment has been repaid, but its amount may be progressively reduced by the amount repaid by the Contractor as indicated in the Payment Certificates. If the terms of the guarantee specify its expiry date, and the advance payment has not been repaid by the date 28 days prior to the expiry date, the Contractor shall extend the validity of the guarantee until the advance payment has been repaid.

　　The advance payment shall be repaid through percentage deductions in Payment Certificates. Unless other percentages are stated in the Appendix to Tender:

　　当承包商根据本款提交了银行预付款保函时，雇主应向承包商支付一笔预付款，作为对承包商动员工作的无息贷款。预付款总额，分期预付的次数与时间（一次以上时），以及适用的货币与比例应符合投标函附录中的规定。

　　如果雇主没有收到该保函，或者投标函附录中没有规定预付款总额，则本款不再适用。

　　在工程师收到报表（根据第14.3款［期中支付证书的申请］），并且雇主收到了由承包商提交的 （i）根据第4.2款［履约保证］规定的履约保证，以及（ii）一份金额和货币与预付款相同的银行预付款保函后，雇主应为第一笔分期付款颁发一份期中支付证书。该保函应由雇主认可的机构和国家（或其他司法管辖区）签发，并且其格式应使用专用条件中所附的格式或业主认可的其他格式。

　　在预付款完全偿还之前，承包商应保证该银行预付款保函一直有效，但该银行预付款保函的总额应随承包商在期中支付证书中所偿还的数额逐步冲销而降低。如果该银行保函的条款中规定了截止日期，并且在此截止日期前28天预付款还未完全偿还，则承包商应该相应地延长银行保函的期限，直到预付款完全偿还。

　　该预付款应在支付证书中按百分比扣减的方式偿还。除非在投标函附录中另外注明了其他百分比，否则：

　　通常情况下，预付款的有效期比较长，一直到发包方收回全部预付款时止，尽管数额一直不停递减，但其间保函均保持有效。对于预付款保函生效时间，有的约定从银行开立起生效，有的约定从收到预付款时生效。对于预付款保函接收方，当然希望越早生效越好，而对于预付款保函委托方，则希望拿到预付款过后才生效。实践中比较常见的是委托方拿到预付款后立刻生效。如果尚未拿到预付款就已经开具了预付款银行保函并使之立刻生效，则有可能造成本书在本章开始时所谈到的恶意索赔，保函委托方不得不面临极大的风险。

　　下面是一个较为标准的预付款保函：

　　Advance Payment Guarantee（Format）

　　Date of Issue：

　　To：（name of the Owner）

　　（name of contract）

　　（contract serial number）

　　In accordance with the provision of Article 21 of the Contract (name and address of the contractor)(called “the Contractor” below for short), shall submit to the Owner a letter of guarantee of bank of a total of (kind of currency, and the amount in terms of words and numerals), so as to guarantee that the contractor shall execute the contract correctly and faithfully.

　　Our bank (name of the bank), according to the requirements of the Contractor, agrees unconditionally and irrevocably to be the first responsible institution, not only be the guarantor, and guarantee to pay to the Owner a sum not exceeding (kind of currency, and amount in terms of words and numerals) upon receiving the first demand from the Owner, and our bank has no right to reject the demand, and has no need to claim for compensation from the Contractor in advance, either.

　　Furthermore, our bank also agrees that, no alteration, supplement or revision of the contract clauses or the contract documents to be executed by mutual agreement shall exempt our bank of any responsibility specified in the letter of guarantee. Here our bank declares that there is no need to notify us of the above-mentioned alteration, supplement of revision.

　　This letter of guarantee is valid within 30 days from the Contractor's receipt of the advance money of the contract till all the goods have been endorsed, opened and checked, and got their passing reports.

　　Name and Post of the Guarantor

　　Signature and Seal of the Guarantor

　　Name of the Bank

　　Address of the Bank

　　预付款保函（格式）

　　签发日期：

　　致：（业主名）

　　（合同名称）

　　（合同序号）

　　根据本合同第21条规定（承包商的名字和地址）（以下简称“承包商”），应向业主提交一份金额为（币种、数额，数额应包括文字和数字两种）的银行保函，目的在于担保承包商切实恰当地履行合同。

　　我行（银行名称），根据承包商的要求，无条件地和不可撤销地同意作为第一责任人而不仅仅作为保证人，保证在收到业主的第一次要求就支付给业主不超过（币种，以文字和数字表示的保函金额）的金额，我行无权反对和不需要先向承包商索赔。

　　我行进而同意，双方同意的对将要履行的合同条款或合同文件的更改、补充或修改均不能免除我行在本保函下的任何责任。我行在此表示上述更改、增补或修改无需通知我行。

　　本保函从承包商收到合同预付款起直至所有货物均签署开箱验货合格报告后30天内有效。

　　保证人姓名和职务

　　保证人签字、盖章

　　银行名称

　　银行地址

　　④质保金保函。在工程承包、物资采购等项目进入质保期后，发包方为避免承包商在工程、物资的质量与合同规定不符时在质保期内不愿或不予修理、更换和维修，往往会扣留一部分尾款，这部分尾款将在质保期结束承包商履行质保义务后退还给承包商。而承包商为了资金周转，减少资金占压，常常与发包方协商，让发包方向其支付尾款，但承包商委托银行开具质保金保函，由银行担保承包商提取尾款后在工程、物资的质量与合同规定不符时在质保期内履行修理、更换和维修等质保义务。如果承包商不履行修理、更换和维修义务，发包方仍可以凭此保函索回尾款作为赔偿。保函的金额与通常意义上的质保金数额相等，一般为合同价的5%~10%。质保金保函的开始时间为缺陷责任期开始时，结束时间为缺陷责任期满，颁发履约证书后。质保金保函有时也称为“预留金保函”、“留置金保函”、“尾款保函”等。

　　下例为质保金保函的范本：　　Example Form of Retention Money Guarantee

　　Brief description of Contract

　　Name and address of Beneficiary(whom Contract defines as Employer).

　　We have been informed that (hereinafter called the “Principal”) is your contractor under such Contract and wishes to receive early payment of ［part of］ the retention money, for which the Contract requires him to obtain a guarantee.

　　At the request of the Principal, we (name of bank)hereby irrevocably undertake to pay you, the Beneficiary/Employer, any sum or sums not exceeding in total the amount of (the “guaranteed amount”, say:) upon receipt by us of your demand in writing and your written statement stating that:

　　(a) that the Principal has failed to carry out his obligation(s) to rectify certain defect(s) for which he is responsible for under the Contract, and

　　(b) the nature of the defect(s).

　　At any time, our liability under this guarantee shall not exceed the total amount of retention money released to the Principal by you, as evidenced by your notices issued under sub-Clause 14.6 of the conditions of the Contract with a copy being passed to us.

　　Any demand for payment must contain your signature(s) which must be authenticated by your bankers or by a notary public. The authenticated demand and statement must be received by us at this office on or before (the date 70 days after the expected expiry of the Defects Notification) Period for the Works(the “expiry date”), when this guarantee shall expire and shall be returned to us.

　　We have been informed that the Beneficiary may require the Principal to extend this guarantee if the performance certificate under the Contract has not been issued by the date 28 days prior to such expiry date. We undertake to pay you such guaranteed amount upon receipt by us, within such period of 28 days, of your demand in writing and our written statement that the performance certificate has not been issued, for reasons attributable to the Principal, and that this guarantee has not been extended.

　　This guarantee shall be governed by the laws of and shall be subject to the Uniform Rules for Demand Guarantees, published as number 458 by the International Chamber of Commerce, except as stated above.

　　Datesignature(s)

　　质保金保函格式范本

　　合同简要介绍

　　受益人名称和地址(合同定义为雇主的法人)

　　我们已经得知 (以下称“委托方”)作为你方上述合同的承包商希望收到保留金［部分］的早期支付，因此合同要求他开具保函。

　　应委托方要求，我们(填入银行名称) 在此不可撤回地承担在我方收到你方书面要求及说明下列情况的书面声明后，向你方——受益人/雇主支付总数不超过(填入“保函金额”，用文字表示：)的一笔或多笔款额：

　　(a) 对按照合同应由委托方负责修补的缺陷，他未实施修补的义务，及

　　(b) 上述缺陷的性质。

　　在任何情况下，我们据此保函承担的责任不超过你方向委托方支付的保留金的总额，其数额为你方根据合同条件第14.6款发出的通知中证明的数额，同时应提供给我们一份该通知的复印件。

　　要求支付的文件必须有你方签名，签名必须经你方银行或知名的公共机构证实。我方必须在此处，于 (填入预计的工程缺陷责任期满后70天)(即“到期日”)或之前，收到你方经证实的要求和声明，在上述日期之后，本保函期满并应返还给我们。

　　我们已经得知，如果在上述到期日前28天还未颁发合同的履约证书，则受益人可以要求委托方将此保函延期。在此28天期间内，如果你方书面要求并书面声明由于委托方应负责的原因还未颁发履约证书，且此保函还未得到延期，我们在收到你方书面要求和书面声明后，将立即支付保函金额。

　　除上文规定外，本保函受的法律的约束，并受国际商会出版的编号为458的“即付保函的统一规则”的约束。

　　日期签名

　　⑤关税保函。担保银行应进口商（含加工贸易企业）的委托申请而向海关出具的，保证进口商履行缴纳关税义务的担保性文件。关税保函主要包括两种类型，即关税保付保函和加工贸易税款保付保函。关税保函对于境外工程承包建设、境外展览、展销等过程中有关设备、器械等物品临时进入他国关境，避免重复办理通关手续，减少了办理退税手续的烦琐。

　　⑥支付保函。在工程承包和物资采购等项目中，由付款方委托银行向收款方开具的，保证付款方履行合同项下的付款义务而出具的担保性文件。

　　从平等的角度讲，要求施工单位或卖方提供履约保函，那么建设单位或买方也应向施工单位或卖方提供支付保函才对等。不过，对于买方市场行业，这几乎不太可能，比如，工程建设行业。建设单位向施工单位提供支付保函几乎没有先例，国际工程中也鲜有这样的现象。但中国自2003年后强制性的要求招投标双方在合同备案之时提供中标价的10%作为保函，招标方提供支付保函，投标方提供履约保函，而云南、上海、福建等地区也出台了相关规定，要求在承包商提供履约保函的同时，工程发包方也应向承包商提供工程款支付保函，以维护承包商的合法权益，如《房屋建筑和市政基础设施工程施工招标投标管理办法》（2001）和建设部推行的《建设工程施工合同（示范文本）》。
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 北京市建委也做了类似规定，业主要求承包商提供的履约保函金额应与给承包商开出的支付保函金额一致。支付保函将在很大程度上有利于落实各项反担保措施，确保工程费用及时支付到位，一旦发包方违约，付款担保银行将代为履约。而支付保函的规定，对解决我国建筑市场上工程款拖欠现象具有非常重要的意义。并且，从国际上来说，在国际工程中，承包商也可以要求雇主提供支付保函，FIDIC新红皮书还提供了支付保函的样本。

　　发包人支付担保应是金额担保。对于大型工程可实行履约金分段滚动担保。担保额度为工程总额的20％～25％，本段清算后进入下段。已完成担保额度，发包人未能按时支付，承包人可依据担保合同暂停施工，并要求担保人承担支付责任和相应的经济损失。下例为雇主支付保函的范例格式：

　　Example Form of Payment Guarantee by Employer

　　Brief description of Contract

　　Name and address of Beneficiary(whom Contract defines as the Contractor).

　　We have been informed that ( whom Contract defines as the Employer and who is hereinafter called the “Principal”) is required to obtain a bank guarantee.

　　At the request of the Principal, we (name of bank)hereby irrevocably undertake to pay you, the Beneficiary/Contractor, any sum or sums not exceeding in total the amount of (say:) upon receipt by us of your demand in writing and your written statement stating that:

　　(a) that, in respect of a payment due under the Contract, the Principal has failed to make payment in full by the date fourteen days after the expiry of the period specified in the Contract as that within which such payment should have been made, and

　　(b) the amount(s) which the Principal has failed to pay.

　　Any demand for payment must be accompanied by a copy of ［list of documents evidencing entitlement to payment］, in respect of which the Principal has failed to make payment in full.

　　Any demand for payment must contain your signature(s) which must be authenticated by your bankers or by a notary public. The authenticated demand and statement must be received by us at this office on or before (the date six months after the expected expiry of the Defects Notification Period for the Works), when this guarantee shall expire and shall be returned to us.

　　This guarantee shall be governed by the laws of and shall be subject to the Uniform Rules for Demand Guarantee, published as number 458 by the International Chamber of Commerce, except as stated above.

　　Datesignature(s)

　　雇主支付保函范例格式

　　合同简要介绍

　　受益人名称和地址(合同定义为承包商的法人)

　　我们已经得知(填入合同定义为“雇主”的法人，以下称为“委托方”)被要求开具银行保函。

　　应委托方的要求，我们(填入银行名称)在此不可撤回地承担在我方收到你方书面要求及说明下列情况的书面声明后，向你方——受益人/承包商支付总数不超过(填入“保函金额”，用文字表示：)的一笔或多笔款额：

　　(a) 对于按照合同应该支付的款额，委托方未能在合同规定的应支付此款额的期限期满后14天内完全支付，及

　　(b) 委托方未支付的数额。

　　任何支付要求必须附以一份关于委托方未完全支付的款额的［证明收款权利的文件列表］。

　　要求支付的文件必须有你方签名，签名必须经你方银行或知名的公共机构证实。我方必须在此处，于(填入预计的工程缺陷责任期满后6个月的日期)或之前，收到你方经证实的要求和声明，在上述日期之后，本保函期满并应返还给我们。

　　除上文规定外，本保函受的法律的约束，并受国际商会出版的编号为458的“即付保函的统一规则”的约束。

　　日期签名

　　（二）银行保函与信用证/银行保函与母公司保函

　　银行保函的主要作用在于:银行作为第三者,以其自身信誉为交易双方提供信用担保,来促使交易的达成和履行，是银行信用对商业信用的补充。同时，银行保函又是独立的付款承诺,不受交易双方合同约定的制约。只要偿付条件具备，担保银行就应接受受益人的索赔。从这点上来看,它又是作为合同的支付手段。因此，银行保函既可以是贸易项下的结算方式，也可以是非贸易项下的信用工具。但是，从前面的分析可以看出，银行保函更多的是担保承包商履行合同的相关义务（投标保函除外），而发包方的支付保函实践中很少使用。其实，发包方的付款担保很多时候是通过信用证来实现的。比如，在国际贸易中，当合同签订后，通常卖方向买方出具预付款银行保函，保函中规定“卖方收到预付款后××天内，买方开出以卖方为受益人可接受的跟单信用证，否则，买方无权索回预付款项”条款。买方拿到预付款保函，可以保证卖方在违约的情况下要求银行退还预付款项，不至于遭受损失。而对于卖方来说，也可以避免买方只付5％~10％的预付款而不开信用证，卖方却承担全额发货的风险。但是，由于卖方开具的跟单信用证通常是除了预付款外的合同金额余额，即买方在拿到预付款保函后却已经担保了全额付款，但卖方仅仅担保了预付款保函。实践中，买方通常会约定该信用证的条件，即卖方必须提供某些单据才能实现信用证项下的利益，比如，卖方已装船证明，如提单（不需要安装调试的情况）、或者银行开具的履约保函（需要进行安装调试的情况）等。这样，买方即使开具了信用证，也不会担心卖方不交货或不履行合同而造成财货两空。具体情况为买方收到预付款保函后，向卖方支付预付款项并及时开出以卖方为受益人可接受的跟单信用证，金额为合同金额的余额，如95%或90%（视实际情况而定），并要求卖方提供已装船提单和（如果有安装调试）保证设备安装调试正常的银行履约保函作为信用证下单据之一。对于买卖双方来说，这种安排既可制约卖方按时交货和对设备进行安装调试，同时也保障预付款和信用证的安全。有时，对于需安装调试的货物买卖合同，买方开具的信用证可能仅仅包括除质量担保金（尾款）以外的余额。而卖方的预付款保函和/或履约保函也仅仅涵盖到交货后即终止。对于安装调试部分或质保维修的尾款（一般为合同金额5％至10％），卖方会开具银行保函，从而从买方处拿到合同全款。以上这种运作程序就采取保函（预付款保函、履约保函和/或质保金保函）和信用证相结合的方式而实现一个完整的交易。

　　但不管是保函还是信用证，都是以银行信用作为担保。银行以其强大的实力担保发包方和承包商之间的交易，使得交易得以顺利完成。在有些国家，法律甚至强制要求只有买方收到履约保函并接受其条款，卖方才可开出信用证，如阿尔及利亚，这就使保函和信用证更为频繁地结合在一起使用。而在实务操作中，对于某些交易，比如，大型成套设备进出口业务，除了设备作为商品与货币进行交换外，还涉及设备的安装调试、售后维护和人员培训等诸多有偿服务，因此，仅仅采用信用证结算方式不能保证买方的利益。因为信用证一般是要求交货后提交提单卖方就可以获得付款。卖方获得全额付款后，对于安装调试或者维修等就不会那么积极，使买方处于比较被动的状态。但如果买方有履约保函或质保金保函，则买方和卖方之间的利益就达到均衡，卖方获得了全额货款，而买方则获得了担保。通过信用证与银行保函（如履约保函和/或质保金保函）相结合的结算方式可以真正满足买方和卖方之间的需要。

　　不仅在国际贸易中保函和信用证结合使用，在国际工程承包合同中，保函和信用证也经常捆绑使用。比如，中石油与哈萨克斯坦某石油公司签订合同，在哈萨克斯坦承包建设一个炼油项目。双方约定哈方石油公司出资35%，中石油投资30%，贷款35%。双方同时还约定，在正式合同签订后28个工作日内，中石油应向银行委托开具预付款保函，保函金额为25%。预付款保函约定“自承包商收到预付款后120个工作日内将炼油设备运抵施工现场，保函即告失效”，同时，保函条款要求业主“在付出预付款40个工作日内，开出以中石油为受益人的可接受的信用证，否则，发包方即业主无权索回预付款项”。信用证金额为合同金额的70％，并要求中石油开具以业主为受益人的银行履约保函，保证工程按时完工。该履约保函应作为信用证项下付款单据之一。中石油收到预付款和信用证后，基本得到付款保证，开始采购和运输炼油设备。中石油以业主预付的25％预付款作为保证金，向银行申请开立以铁路运输部门为受益人的运费保付付款保函，炼油设备抵达现场后，预付款保函失效。中石油在合同履行过程中，凭与业主或监理公司签署的进度证明文件和以业主为受益人的履约保函及其他信用证规定的单据向开证行要求支付工程进度款。合同履行完毕，信用证也支付完毕，履约保函失效。对于尾款，中石油通过提交质保金保函，拿到了5%的质保金。

　　通常情况下，采用信用证结算方式加保函保证方式，买卖双方的权益都能够得到一定的保障。但有了银行保函和信用证模式的安排并不能保证双方之间不存在任何风险。这种风险具体表现在两个方面：

　　第一，银行保函和信用证二者之间存在时间衔接方面的风险。比如，买卖双方采购船舶发动机，约定了预付款保函、质保金保函和信用证。规定卖方提交预付款保函和质保金保函，预付款保函在卖方收到预付款时生效，而在货物交付给买方后失效；质保金保函从买方验货合格后开始生效，质保期结束后失效。买方在收到卖方的预付款保函和质保金保函后开具全额信用证，信用证从银行开立时生效，卖方凭提单要求银行支付信用证项下货款。在这个保函和信用证安排中买方就面临一定的风险。比如，卖方交货后凭提单获得银行付款，但这时质保金保函尚未生效，因为一般情况下买方在卖方交付货物后还得安排一段时间对货物进行验收。则在卖方交付货物后买方验收合格前这段时间买方并没有任何担保，但卖方却已经获得足额货款。买方处于极为被动的局面。所以对于保函和信用证之间的时间担保衔接方面一定要非常谨慎。

　　第二，由于国际贸易中，市场和客户的情况时刻都在变化，存在诸多不确定因素，尽管有信用证或保函作为付款或履约的保证，但是，一旦市场出现变化或出现影响客户利益的事情发生，就会导致对信用证项下不符点的无理挑剔或保函项下的无理索赔。例如，市场价格变动、汇率风险、经济形势恶化、战争、受到经济制裁等。由于这些不确定因素可能使客户利益受到损害，从而导致信用证项下拒付或保函项下遭到索赔。因此，即使存在信用证或保函担保，也得对国际市场时刻关注，了解交易动向及可能影响交易完成的不确定因素，最大限度地减少风险。

　　银行保函和信用证结合使用，主要是为了保证发包方在承包商不履行合同义务时可以获得索赔，而保证承包商获得发包方的付款。总的来说，更多地是从金钱方面予以担保。在实践中，发包方可能并不在乎是否能够得到足额的索赔从而弥补自己的损失，而更看重自己在整个业内的声誉，因此总是严格要求按质按期交工。比如，壳牌石油公司在中国境内投资建设的石油天然气项目，首先不是考虑赢利多少，而是考虑要按质、按期地交付该工程。因此，其在对外分包工程时就会要求分包商按质、按期交付工程。为避免这些分包商中途撤出或出现其他分包商违约的情况，最后导致整个工程延期，壳牌石油公司可能就会要求分包商的母公司提供母公司保函，即由承包商母公司出具的，在承包商不履约时保证代替承包商履约的一种担保性文件。发包方凭该母公司保函，就可以要求承包商的母公司在承包商不履约时代替履约。

　　有时候，一项工程的发包方可能在实践上承受某些压力，如政治压力或环保压力。比如，2008年北京奥运会场馆。由于其时效性，发包方在招投标时就必须考虑该工程不能延期，如果延期至最终错过奥运会，使得合同目的落空，怎样补偿也无济于事。因此，发包方在把某个工程授标给某个承建单位时也往往要求其母公司提供保函。试看下面这个母公司保函：

　　Example Form of Parent Company Guarantee

　　Brief description of Contract

　　Name and address of Employer (together with successors and assigns).

　　We have been informed that(hereinafter called the “Contractor”) is submitting an offer for such Contract in response to your invitation, and that the conditions of your invitation require his offer to be supported by a parent company guarantee.

　　In consideration of you, the Employer, awarding the Contract to the Contractor, we (name of parent company)irrevocably and unconditionally guarantee to you, as a primary obligation, the due performance of all the Contractor’s obligations and liabilities under the Contract, including the Contractor’s compliance with all its terms and conditions according to their true intent and meaning.

　　If the Contractor fails to so perform his obligations and liabilities and comply with the Contract, we will indemnify the Employer against and from all damages, losses and expenses (including legal fees ad expenses) which arise from such failure for which the Contractor is liable to the Employer under the Contract.

　　This guarantee shall come into full force and effect when the Contract comes into full force and effect. If the Contract does not come into full force and effect within a year of the date of this guarantee, or if you demonstrate that you do not intend to enter into the Contract with the Contractor, this guarantee shall be void and ineffective. This guarantee shall continue in full force and effect until all the Contractor’s obligations and liabilities under the Contract have been discharged, when this guarantee shall expire and shall be returned to us, and our liability hereunder shall be discharged absolutely.

　　This guarantee shall apply and be supplemental to the Contract as amended or varied by the Employer and the Contractor from time to time. We hereby authorize them to agree any such amendment or variation, the due performance of which and compliance with which by the Contractor are likewise guaranteed hereunder. Our obligations and liabilities under this guarantee shall not be discharged by any allowance of time or other indulgence whatsoever by the Employer to the Contractor, or by any variation or suspension of the works to be executed under the Contract, or by any amendments to the Contract or to the constitution of the Contractor or the Employer, or by any other matters, whether with or without our knowledge or consent.

　　This guarantee shall be governed by the law of the same country(or other jurisdiction) as that which governs the Contract and any dispute under this guarantee shall be finally settled under the Rules of Arbitration of the International Chamber of Commerce by one or more arbitrators appointed in accordance with such Rules. We confirm that the benefit of this guarantee may be assigned subject only to the provisions for assignment of the Contract.

　　DateSignature(s)

　　母公司保函范例格式

　　合同简要介绍

　　雇主名称和地址(注明继承人和转让的财产)

　　我们已经得知(以下称“承包商”)应你方邀请正在对以上合同提交报价，并且，你方邀请条件中要求其报价有母公司的保函支持。

　　对于你方，雇主，将合同授予承包商，我们(填入母公司名称)不可撤销地和无条件地，作为一项首要义务向你方保证，承包商根据合同规定的所有应履行的义务和责任，包括承包商按照其真实意图和含义遵守合同条款和条件。

　　如果承包商未能如上履行其责任和义务，未能遵守合同条款，我们将保障雇主免受因承包商根据合同应向雇主负责的任何该类违约造成的所有损害赔偿费、损失和开支(包括法律费用和开支)。

　　当合同完全生效时本保函完全生效。如果在本保函签订日期一年内合同仍未生效，或你方表明不愿与承包商签订合同，则本保函将作废失效。在承包商的合同义务和责任被解除之前，本保函持续有效。当承包商的合同义务和责任被解除之后，本保函到期并应返还给我们，我们据此保函承担的责任即完全解除。

　　若雇主和承包商随时修订和变更合同，本保函对修改后的合同仍适用并作为合同的补充。我们在此授权雇主和承包商商定上述修订和变更，并同样保证承包商将恰当实施和遵守经修改后的合同。我们依此保函所负的义务和责任不因雇主对承包商工期的延长或其他方面的放松，或按照合同应实施的工作的变更或暂停，或合同的修改、承包商或雇主的组成变动，或其他任何事项而解除，无论我们知道或同意这些事项与否。

　　本保函应由管辖合同的同一国家(或其他司法管辖区)所颁布的法律管辖，因本保函而产生的争端应按照国际商会仲裁规则由按照其规则任命的一名或多名仲裁员最终裁决。我们确认，本保函的权益尽可按照合同转让的条款进行转让。

　　日期签名

　　但对于没有母公司的公司来说，比如其本身就是母公司，这时候，发包方通常采取第三方履约保函，即由第三方出具的，在承包商不履约时保证代替承包商履约的一种担保性文件，比如：

　　PERFORMANCE GUARANTEE FORMAT

　　Date :

　　To :

　　Dear Sirs,

　　PERFORMANCE GUARANTEE FOR CONTRACT NO:

　　TITLE:

　　(Company Name)

　　That in consideration of (hereinafter referred to as “ABB”) entering into a contract for the Construction, Commissioning and Handover of Field Surface Facilities.(“CONTRACT”) dated day ofwith hereinafter referred to as “CONTRACTOR (S)”, We, (Company Name), a company incorporated under the laws of with a principal business address at(hereinafter referred to as “GUARANTOR”) do hereby enter into the following undertakings with ABB:

　　(a) Guarantee full and complete performance of all obligations of CONTRACTOR(s) under the said CONTRACT and all change orders thereunder and amendments thereof which may subsequently be duly executed by CONTRACTOR(s).

　　(b) Should CONTRACTOR in any respect fail to perform the said obligations contained in the said CONTRACT or commits any breach thereof, we as GUARANTOR shall ourselves perform or take whatever steps as may be necessary to achieve performance of the obligations thereof, in accordance with terms of the said CONTRACT and the GUARANTOR shall assume any loss, damages, costs and expenses arising from the said failure or breach for which CONTRACTOR(s) may be made available thereunder.

　　(c) we the GUARANTOR shall not be discharged or released from our undertakings hereunder by any waiver or forbearance by ABB whether as to payment, time , performance, or otherwise.

　　(d) In the event and for the duration that the GUARANTOR assumes the obligations of CONTRACTOR under the said CONTRACT above, the GUARANTOR shall be entitled to all of the rights and benefits to which CONTRACTOR is entitled under CONTRACT.

　　(e) For the purpose of this Guarantee and the said CONTRACT, the CONTRACTOR does hereby agree to submit to the exclusive jurisdiction of the British Courts.

　　(f) This Guarantee shall inure to the benefit of ABB and its successors and assigns, and shall be binding upon the GUARANTOR and its successors and assigns.

　　(g) This guarantee shall be effective as of the day of2007.

　　IN WITNESS WHEREOF, THE GUARANTOR has caused this Guarantee to be duly executed by its authorized representative on thisday of 2007.

　　For and on behalf:

　　(Company)

　　signature :

　　name :

　　designation :

　　WITNESS

　　Signature:

　　Name:

　　Designation:

　　Date:

　　国际工程履约保函格式（公司）

　　日期：

　　致：

　　亲爱的先生：

　　号合同履约保函

　　题目：

　　鉴于公司（以下简称“ABB”）就油田地面设施施工、试运和移交与（以下简称“承包商”）于年月日签订了号合同（以下简称“合同”），我们（公司名），是遵照法律组建的一家公司，总部设在（以下简称“担保人”），在此为ABB提供以下担保：

　　（a）保证承包商全面完整地履行和完成合同项下的义务以及由更改通知单和合同修改可能引起的需要承包商适时完成的工作。

　　（b）如果承包商在某方面未能履行合同项下义务或违约，我们作为担保人将执行或采取必要的措施来按照合同的规定履行义务，由于承包商未能履行合同或违约所造成的损失、赔偿、花费和费用将由我们担保人承担。

　　（c）担保人不会因ABB放弃或节制对支付、工期、履约或其他方面的要求而解除自己承担的责任。

　　（d）一旦担保人承担合同项下承包商的义务，在此期间，担保人应享受合同授予承包商的所有权利和利益。

　　（e）为了履行保函和合同的目的，担保人同意接受英国法庭的唯一管辖。

　　（f） ABB及其继承人、受让人的利益，对担保人及其继承人、受让人具有约束力。

　　（g）该保函从2007年月日起生效。

　　有鉴于此，担保人受权其代表于2007年月日对本保函签字。

　　公司

　　签字：

　　姓名：

　　职务：

　　日期：

　　见证人

　　签字：

　　姓名：

　　职务：

　　日期：




　　二、授权书



　　跨国公司或各个集团公司为了突破地域的限制并争得时间上的主动，往往需要在对外交往过程中进行授权，而授权的公示形式主要就是授权书。不管是签订合同、执行合同，抑或是变更合同，都可能需要阅读这些授权书。但授权书有其自身的格式和内容要求，读者只有充分掌握这些知识,方可在合同的签订和执行过程中应对自如,下面简单介绍常见的几种授权书形式。

　　POWER OF ATTORNEY

　　We, ABB Limited Liability Co. Ltd., a company organised and existing under the laws of the State of Utah, U.S.A. having its registered offices at 20 Centre Road, Sami County, Utah U.S.A., (hereinafter “ABB”), hereby appoints Shengda China Ltd.as its representative (hereinafter REPRESENTATIVE) and hereby grants REPRESENTATIVE power of attorney, in its name and on its behalf,to handle export and customs clearance on GOODS on cargo no. DRL-XXX.

　　Cargo Number: DRL-XXX

　　Scheduled Lifting Date:

　　Nominated Quantity (M/Ton):

　　ABB Limited Liability Company

　　Signature

　　Date  dd mm yyyy

　　授权委托书

　　我公司ABB有限责任公司，是一家根据美国犹他州法律组建存续，注册地址在美国犹他州Sami县中央路20号的公司，（以下简称“ABB”），特此委托胜达中国有限公司作为ABB代表（以下简称“代表”），并授权该代表代理我公司办理第DRL-XXX船货物的出口业务和海关报税有关事宜。

　　船次 ：DRL-XXX

　　计划装船日期：

　　出口量（吨）：

　　ABB有限责任公司

　　委托方（盖章）

　　签字

　　日期　　年　　月　　日

　　在阅读授权书时，主要注意授权的内容和授权的期限。比如，上例中的内容就是“办理第XCL-XXX船货物的出口业务和海关报税有关事宜（to handle export and customs clearance on GOODS on cargo no. DRL-XXX.）”。一般来说，授权范围应非常明确，否则授权人得承担因授权不明导致的后果。由于授权书的目的性很强，因此，授权书内容应当涵盖能够实现这一目的的授权内容。否则，就不能达到授权的目的。当然,如果授权范围太宽，则被授权人可能滥用这种授权，给授权人造成不必要的损害。

　　实践中授权人为了明确自己的授权范围，有时不仅从正面来明确授权的内容，还从反面明确限制被授权人实施的行为范围，比如：

　　ABB Company LLC

　　17 f Wenxin Plaza

　　Beijing 100004

　　People’s Republic of China

　　Tel: ++(86 10)  XXXX XXXX

　　Fax: ++(86 10) XXXX XXXX

　　Mr. Eric  O’connor

　　Chief Procurement Officer

　　ABB China Limited

　　12 f Wenxin Plaza

　　Beijing 100004

　　People’s Republic of China

　　1st April 2004                                                          BY HAND

　　Dear Eric,

　　Re: Authorization to Represent ABB Company LLC

　　I hereby authorize you to represent ABB Company LLC in discussion with China Construction Company and their respective affiliates, on matters relating to the Steel Sales Contract（我在此授权您代表ABB Company LLC与中国建筑公司及其关联公司就有关钢材销售进行讨论）。

　　However, you may not make any commits on behalf of ABB Company LLC without my prior written approval（但你不得未经我书面同意而代表ABB Company LLC作出任何承诺）。

　　Kindly keep me informed of the conduct of your discussions and of all important matters.

　　This letter of authorization will expire on 31st June 2004, unless revoked earlier in writing.

　　Yours sincerely,

　　For ABB Company LLC

　　在第一例中没有约定授权期限，原因在于该授权的内容只有一项，并且非常明确，即完成该项内容就不可能凭此授权书再去代理授权人从事别的活动，因此授权人也不必担心由于没有授权期限使自己遭受被授权人实施除该项授权以外的任何其他对自己有约束力的行为。另外，如果授权人本来就不希望限制授权期限，也可能在授权书中不会出现授权期限等相关内容。

　　即使如此，由于市场变化太快，如果在合同中约定的授权内容很多，不可能一次性完成，则最好在合同中约定一个授权期限或约定授权书结束时间，比如：The Power of Attorney shall be effective for a period of one(1) year from the signature date of this Power of Attorney（本授权书自签署该授权书之日起生效，有效期1年）或者This Power of Attorney shall be effective as of March 1, 2007 and terminate on and before May 1, 2007（本授权书自2007年3月1日开始生效，并于2007年5月1日之前结束）。但是，如果在这种情况下没有规定具体的授权期限或结束日期，也可以在该授权书中约定该授权书可以随时撤销从而失去效力，比如：This Power of Attorney may be revoked in writing（本授权书可经书面撤销）。因为写上这句话，通常与被授权人交易的对方应有义务查询是否该授权书已经被撤销了，否则贸然与被授权人进行交易可能就得自负责任，而授权人也因此得到保护。

　　多数情况下，授权书规定的生效日期多在授权书载明的日期或授权书签字后生效，但是授权人有时需要对以前的某些行为进行追认，因此，可能会在授权书中注明授权书的追认效力，比如：

　　ABB Company

　　ABB LLC

　　Power of Attorney

　　ABB Company (“ABB”) and ABB LLC (“ABB LLC”), corporate entities existing under the laws of the State of California, USA (hereinafter collectively the “Companies”), with their principal executive offices located in Dinde, California, USA, hereby nominate, appoint and authorize Mr. Samson, an employee of BBE Development Co. Ltd. in Beijing, the People’s Republic of China, as their Attorney-in-Fact to undertake the following actions on behalf of ABB, ABB LLC, or both of the Companies:

　　 Handle and supervise all matters in connection with applications for and maintenance of business licenses for the Companies, including the execution of all documents necessary or relevant thereto;

　　 Handle and supervise all matters in connection with interest assignments of Joint Venture;

　　This Power of Attorney shall be effective retroactively to February 1, 2002 and shall continue in full force and effect until revoked in writing.

　　ABB COMANY

　　ABB LLC

　　By

　　Brugh. Durkin—President

　　ABB公司

　　ABB有限公司

　　授权书

　　根据美国加利福尼亚州法组建，其主要营业管理地点在美国加利福尼亚Dinde地区的公司实体ABB公司（以下简称“ABB”）和ABB有限责任公司（以下简称“ABB LLC”）（以下合称“公司”），在此任命、执行并授权位于中华人民共和国北京的BBE发展有限公司员工萨姆逊（Samson)作为他们的代理人，代理ABB、ABB LLC或同时代表这两个公司实施下列行为：

　　 处理并指导公司营业执照申请和维护所有有关事项，包括签署所有对申请维护营业执照来说必要或相关的文件；

　　 处理或指导所有与合资公司权益转让有关的所有事项。

　　本授权书追溯及2002年2月1日生效，并且在对其进行书面撤销前一直有效。

　　ABB公司

　　ABB有限责任公司

　　授权人：

　　布鲁赫·德肯——总裁

　　有时候，授权书中还会直接写明授权人承担被授权人根据授权书实施的行为所产生的一切后果，比如：

　　Power of Attorney

　　This Power of Attorney is made on 22nd March 2002 by ABB Company, a company existing under the laws of the State of Florida, USA(the “Company”) and having its registered office in Bujiti County, Florida.

　　1. The Company appoints John Grant, failing which Mohammed Bush (the “Attorney”) as its true and lawful attorney on its behalf and it its name to execute by hand and/or by company chop on behalf of the Company:

　　(1) Steel sales contracts, in English and in Chinese between China Construction Corporation and the Company, in similar form to the draft contracts attached to this Power of Attorney, but subject to such amendment as the Attorney may think necessary or desirable; and

　　(2) any agreement and any deed, document, instrument, or side letters, and to do any act or thing which in his opinion is necessary, desirable, or expedient in connection with or for the purpose of giving effect to the foregoing paragraphs (1) .

　　2. The Company ratifies and confirms and agrees to ratify and confirm whatever the Attorney shall do or purport to do by virtue of these presents.

　　3. The Company undertakes to indemnify the Attorney(or any substitute appointed thereby) from all actions, proceedings, losses, costs, damages, expenses, claims and demands he may suffer or incur by reason of his exercising, or his failing to exercise, the powers granted  by this Power of Attorney.

　　4. In favor of a person dealing with the Attorney, all acts done and documents executed or signed by the Attorney on or before the Power of Attorney expires, in good faith in the purported exercise of any power conferred by this Deed, shall for all purposes be valid and binding on the Company and its successors and assigns.

　　5. This Power of Attorney shall expire on 21st November 2004.

　　IN WITNESS WEHREOF, the Company has executed this Power of Attorney as of the day and year first written above.

　　ABB Company

　　By

　　Samson, Bush—President

　　Attest:

　　Wijsbeek.Paul—Secretary

　　State of Florida

　　County of Bujiti

　　BEFORE ME, the undersigned Notary Public, on this day personally appeared Samson, Bush, known to me to be person whose name is subscribed to the foregoing instrument, and known to me to be the President of ABB Company, a Florida company, and acknowledged to me that he executed said instrument for the purposes and consideration therein expressed, and as the act of said company.

　　GIVEN UNDER MY HAND AND SEAL OF OFFICE this 22nd day of March, 2002.

　　Notary Seal　　　　　NOTARY PUBLIC IN AND FOR

　　THE STATE OF FLORIDA

　　授权书

　　本授权书于2002年3月22日由根据美国佛罗里达州法组建，其注册办公地址在佛罗里达Bujiti县的ABB公司（以下简称“公司”）制作。

　　1.公司指定由John Grant和在John Grant不能进行代理时由Mohammed Bush（以下简称“代理人”）作为公司的真实合法的代理人，以公司的名义手签下列协议或使用公司印章代表公司签署下列协议：

　　（1）中国建筑公司和公司之间的中英文钢材销售协议，协议形式应和本授权书后所附的协议稿类似，但也可进行代理人认为必要的或值得的修改。

　　（2）任何协议和契约、文本文件、信函，也可以实施或做任何代理人认为与上述（1）有关的或为了使上述（1）生效而必要的、值得的或有利的行为或事情。

　　2.公司批准确认并同意批准确认代理人通过出示这些授权而做的或声称要做的一切。

　　3.公司承诺，补偿代理人（或代理人指定的代理人）因行使或没有行使本授权书授予的权力而遭受的或产生的诉讼、仲裁、损失、费用、损害、花费、索赔或任何要求。

　　4.为了与代理人进行交易对方的利益，代理人在本授权书失效之前根据本授权书所授权力恰当地行使该权力而实施的所有行为和签署的所有文件，都对公司、公司的继承方和受让方有效且对公司具有约束力。

　　5.本授权书将于2005年11月21日失效。

　　有鉴于此，公司于本授权书开始所标明的日期签署本授权书。

　　ABB公司

　　签署人：

　　Samson, Bush——总裁

　　见证人：

　　Wijsbeek.Paul——秘书

　　佛罗里达州

　　Bujiti县

　　本公证人见证，今日，Samson，Bush是在上述文件署名的签署人，是根据佛罗里达州法律成立的公司——ABB公司的总裁，他已按照上述文件中明确约定的目的和对价作为公司行为签署上述文件。

　　鉴此，本人于2002年3月22日签字盖章。

　　［签字］

　　佛罗里达公证员

　　［公证员印章］

　　当然，授权书中即使不写明授权人承担被授权人根据授权书实施的行为后果，也不妨碍由授权人承担上述行为后果。

　　另外，上例中还出现了对授权书的公证，这在西方很多国家比较常见，尤其对于处理具体财产等方面的授权，有些国家甚至还作出法律规定，要求对这种财产处理必须进行公证。

　　授权书中的转授权问题也比较棘手。因为各个国家对转授权的态度不一样，最好明确约定被授权人是否有权对其授权部分进行部分或全部转授权，以便于授权人对所授权内容和被授权人进行监督控制，比如：

　　BBE Company

　　Power of Attorney

　　United States of America

　　States of Texas

　　County of Harris

　　KNOW ALL MEN BY THERE PRESENTS:

　　That, effective June 1, 1993, BBE (the “Principal”), a Delaware corporation, whose registered address is 21 Ashley Road, Houston, Texas,United States of America, by and through the following duly empowered persons:

　　Shaw, Bush, President, whose address 21 Ashley Road, Houston, Texas, United States of America 77079. Mr. Bush’s date of birth is 2nd August, 1957; he is married; and a citizen of the United States of America, holding U.S. Passport # 155054345; and

　　Jeanny E. O’Connor, Vice President Finance and Treasurer. Whose address is 21 Ashley Road, Houston , Texas, United States of America 77079. Ms. O’Connor’s date of birth is 8th August 1960; she is single; and a citizen of the United States of America, holding Texas Driver’s License # 10545421,

　　has made, constituted and appointed, and by these presents do make, constitute and appoint each employee of Leskue N.V.(the “Authorised Person”), as the Principal’s true and lawful Attorney-in-Fact with authority to perform the acts, deed and things hereinafter described on behalf of the Principal:

　　1. This power of attorney is granted for the performance of the following legal acts in Principal’s name:

　　a. to procure the execution of a deed of transfer, such substantially in accordance with a draft deed dated 4 February 2000 and drawn up by the Leskue N.V.;

　　b. to perform any other legal acts which may be necessary in connection with the actions described in a.

　　2. This power of attorney may be revoked only in writing.

　　3. In performing legal acts pursuant to this power of attorney, the Authorised Person may also act under a power of attorney granted to him by one or more other parties involved in the legal acts referred to above under 1.

　　4. The Authorised Person may grant a power to another person to perform, directly or indirectly, legal acts in the Principal’s name within the limits of this power of attorney, and may substitute another person for himself as authorized person.

　　5. The Principal shall indemnify the Authorised person against any claim made by any third party in connection with his power of attorney or in connection with legal acts performed by the Authorised person under this power of attorney and in the Principal’s name.

　　6. This power of attorney shall be governed exclusively by Dutch Law.

　　In evidence whereof:

　　This power of attorney was signed in the Principal’s name in Houston, Texas, United States of America on June 1, 1993.

　　Shaw, Bush, President

　　Jeanny E. O’Connor, Vice President Finance

　　BBE公司

　　授权书

　　美国

　　得克萨斯州

　　Harris县

　　致见此授权书的所有人：

　　本授权书自1993年6月1日生效，BBE公司（以下简称“被代理人”）是一家特拉华公司，其注册地址在美国得克萨斯州休斯敦市Ashley路21号，通过下面合法授权的人：

　　Shaw, Bush，公司总裁，其地址在美国得克萨斯州休斯敦市Ashley路21号，邮编77079，生于1957年8月2日，已婚、美国公民、持号码为#155054345的美国护照；和

　　Jeanny E. O’Connor，公司财务副总，其地址在美国得克萨斯州休斯敦市Ashley路21号，邮编77079，生于1960年8月8日，单身、美国公民、持号码为# 10545421的得克萨斯驾照，

　　已制成、任命和指定、并通过出示本授权书制成、任命和指定Leskue N.V.有限公司（以下简称“被授权人”），作为被代理人真实合法的代理人，有权以被代理人名义实施或做下面规定的行为、契约和事情：

　　1.本授权目的是为了以被代理人名义实施下列法律行为：

　　（1）签署转让协议，但该协议内容应与2000年2月4日由Leskue N.V.有限公司起草的协议草稿基本一致。

　　（2）实施其他必要的与上述（1）所规定的行动有关的法律行为。

　　2.本授权可采取书面形式撤销。

　　3.在根据本授权实施法律行为过程中，如果其他一方或几方因涉及上述1中所指的法律行为而对其授权，被授权人也可以根据这些授权行事。

　　4.被授权人在本授权许可的范围内，也可以直接或间接地授权另外的人以被代理人的名义实施法律行为，或让另外的人代替他自己作为被授权人。

　　5.被代理人应补偿被授权人因第三方提出的与该授权有关的或与被授权人根据本授权和以被代理人名义实施的法律行为有关的索赔。

　　6.本授权书只适用荷兰法律。

　　有鉴于此：

　　本授权书与1993年6月1日在美国得克萨斯州休斯敦市以被代理人名义签署。

　　Shaw, Bush——总裁

　　Jeanny E. O’Connor——财务副总

　　以下为几个授权书的例子：

　　【例1】

　　BBE COMAPANY LLC

　　WRITTEN CONSENT TOF THE BOARD OF DIRECTORS

　　IN LIEU OF MEETING

　　THE UNDERSIGNED, all remaining members of the Board of Directors of BBE Company LLC (the “Company”), a Utah limited liability company, do hereby adopt by written consent the resolutions set for forth below, to have the same force and effect as if passed at a special meeting duly called and held for the purpose of adopting such resolutions;

　　WHEREAS, it has been determined to be in the best interest of the Company to grant Financial Powers to certain officers of the Company.

　　NOW THEREFORE, BE IT,

　　RESOLVED that with immediate effect, all financial powers previously delegated to Mr. Kiok Ho be revoked and cease to have effect.

　　FURTHER RESOLVED that with immediate effect, Mr. T.S. Elliot and Ms. Jeanne O’Connor be authorized to do jointly all or any of the following acts and things which are necessary or expedient in connection with or incidental to the business and affairs of the Company, in the name and on behalf of the Company (collectively, the “Financial Powers”):

　　1. To open, operate and close bank accounts;

　　2. To appoint signatories to operate bank accounts;

　　3. Generally to enter into financial transactions with banks and to approve

　　(a) the provision of loans  to the Company; and

　　(b) the provision by the Company of bonds or guarantees

　　PROVIDED THAT the Financial Powers are

　　(i) exercised in relation to matters transacted in the ordinary course of the Company’s business, and

　　(ii) the monetary value of each of the abovementioned transactions in 1. and 2. does not exceed USD 40 million (or its equivalent);

　　(iii) the monetary value of each of the abovementioned transaction 3. does not exceed USD 20 million (or its equivalent).

　　4. To sign and to affix the Company Seal on, if required, all deeds or other documents necessary to give effect to the exercise of the Financial Powers.

　　FURTHER RESOLVED, that Mr. T.S. Elliot and Ms. Jeanne O’Connor be authorized to appoint a Director or officer of the Company respectively exercise on their behalf any of the foregoing powers in the event of their absence or incapacity.

　　FURTHER RESOLVED, that this written consent may be executed in any number of counterparts, each of which when so executed shall be deemed to be an original and all of which when taken together shall constitute one and the same document.

　　IN WITNESS WHEREOF, the undersigned has executed this Written Consent the 5th day of June 2007, pursuant to the Utah Limited Liability Act and Limited Liability Company Agreement of the Company, which Consent shall be filed in the minute book of the Company.

　　Name: ×××

　　Title:  Director

　　Name: ×××

　　Title:  Director

　　Name: ×××

　　Title:  Director

　　BBE COMAPANY LLC

　　（代理董事会的董事书面决议）

　　下面的签字人，是一家犹他州的有限责任公司——BBE有限公司的其他董事成员，在此通过书面同意，通过决议如下，其效力就如同为了通过这样的决议而召开了特别董事会议一样；

　　鉴于，决议认为授权给公司某些管理人员财务权力符合公司最大利益。

　　因此，现决定并立即生效，撤销所有之前委托给Mr. Kiok Ho的财务权力，该委托不再有效。

　　决定并立即生效，授权T.S. Elliot先生和Jeanne O’Connor女士代表公司，以公司的名义共同实施或做下列对公司经营和业务来说是必要的或有利的或附随要做的行为和事情（以下简称“财务权力”）：

　　1.银行账户开启、运行和关闭；

　　2.指定银行印鉴人以使银行账户运行；

　　3.与银行之间的往来交易和批准

　　（1）银行向公司提供贷款；和

　　（2）银行为公司提供保函和担保但这些财务权力的行使

　　（i）与公司业务日常运行所处理的事情有关，且

　　（ii）上述第（1）款和第（2）款中的交易金额每次不超过40万美金（或等值其他货币）

　　（iii）上述第（3）款中的交易金额每次不超过20万美金（或等值其他货币）。

　　4.为使行使这些财务权力生效而签署或加盖公司印章（如果要求）所有的契约或其他文件。

　　决定，T.S. Elliot先生和Jeanne O’Connor女士有权各自指定一个董事或公司的管理人员在他们无法亲自履行或不能亲自履行时候代表他们行使前述权力；

　　决定，本书面同意函份数不限，每一份都将视为原本，而所有的加在一起构成一个同样的文件。

　　有鉴于此，下面签字人在2007年6月5日根据犹他州有限责任公司法和公司有限责任公司协议签署本同意函，该同意函将置于公司的备忘录中。

　　姓名:  ×××

　　头衔:  董事

　　姓名:  ×××

　　头衔:  董事

　　姓名:  ×××

　　头衔:  董事

　　【例2】

　　Power of Attorney

　　I, the undersigned, Shaw, Michael, a citizen of the United States of America and a resident and domiciliary of the City of Houston, State of Texas, United States of America, of legal age, married, a corporate executive, and legally competent for all purposes, acting in my capacity as President of BBE Company, a company duly incorporated and existing under the laws of the State of Delaware, United States of America, with principal headquarters in the City of Houston, State of Texas, United States of America, have been duly authorized to grant this Power of Attorney as of the date hereof.

　　Therefore, in pursuance of said authorization, in the name and on behalf of BBE Company, I hereby appoint and authorize Li Qun, 11F Wenxin Plaza 11, Jianguomen Wai Avenue, Beijing 100004, the People’s Republic of China, of legal age and legally competent for all purposes, as Attorney-in-Fact, to undertake and complete all of the necessary registration and licensing procedures in the name of and on behalf BBE Company and to sign all necessary documents in connection with such registration and licensing in the name of and on behalf of BBE Company.

　　This appointment and authority shall be effective for a period of six (6) months from the date of this document.

　　In witness whereof, I hereby sign this Power of Attorney in the City of Houston, State of Texas, United States of America, on this 13th day of April, 2001.

　　BBE Company

　　Shaw, Michael, President

　　United States of America

　　State of Texas

　　BEFORE ME, on this 13th day of April, 2001. personally appeared Shaw, Michael, who being duly sworn, said that he was the President of BBE Company, a company incorporated under the laws of the State of Delaware, United States of America, and he said that he had executed the foregoing Power of Attorney as the act and deed of said aforementioned company for the purposes recited therein and in the capacity therein.

　　IN WITNESS THEREOF, I have set my hand and affixed my seal this 13th day of April, 2001.

　　Notary Seal　　　　　　　NOTARY PUBLIC IN AND FOR

　　THE STATE OF TEXAS

　　My commission expires March 15, 2000.

　　授权书

　　我，下面的签字人，Shaw, Michael，美国公民、美国得克萨斯州休斯敦市常住居民、达到法定年龄、已婚、公司的执行董事、具有完全民事行为能力。BBE公司是根据美国特拉华州法律组建存续的公司，公司总部在美国得克萨斯州休斯敦市。我作为BBE公司总裁，已获得公司合法授权，有权在本授权书载明日期对该授权书进行签字授权。

　　因此，我代表BBE公司，以公司的名义，根据上述授权，在此指定并授权位于中华人民共和国北京市建国门外大街11号文鑫大厦11层、已达法定年龄并具备完全民事行为能力的李群作为公司的代理人，代表BBE公司，以公司的名义办理并完成所有必要的注册和许可手续，并代表公司，以公司名义签署与办理注册和许可手续有关的所有必要文件。

　　本授权书自本授权书载明日期之日生效， 有效期六（6）个月。

　　有鉴于此，我在此于2001年4月13日在美国得克萨斯州休斯敦市签署本授权书。

　　BBE公司

　　Shaw, Michael——总裁

　　美国

　　得克萨斯州

　　本人兹见证：2001年4月13日，Shaw, Maichael经正式宣誓后称，他是根据美国特拉华州法律除呢公里的公司——BEE公司的总裁，并称，他已上述授权委托书所述目的，以该授权委托书所述身份，签署了该授权委托书，以资证明。

　　鉴此，本人于2001年4月13日签字盖章。

　　［签字］

　　得克萨斯州公证员

　　本人的任职令将于2003年3月15日到期。

　　［公证员印章］

　　【例3】

　　Resolution-In-Writing in Lieu of Meeting of

　　The Shareholders of Leskue B.V.

　　We, Greenland Gas Limited, incorporated in England, and BBE Company, established at Houston, Texas, USA, being the holders of all the issued and outstanding shares in the capital stock of Leskue B.V., a private limited liability company organized and existing under the laws of the Netherlands, established at the Hague and hereinafter referred to as “Company”, availing ourselves of the powers accorded to us by Article 10 and Article 6, paragraph 1, of the Articles of Association of the Company, hereby, Resolve:

　　1. to remove Mr. George Bush a Managing Director of the Company, effective from 7th October 1983;

　　2. to appoint Ms. Jenny Littlejohn as the Managing Director of the Company, effective from 7th October 1983;

　　3. to ensure with effect from 7th October 1983, the aforesaid Ms. Jenny Littlejohn, as one of the Managing Directors of the Company, with the special task of implementing the resolution of the Board of Management of the Company and with the day-to-day management of the business of the Company, in which capacity Ms. Jenny Littlejohn shall bear the title of General Representative.

　　The Hague                                  　　　　　　　　　　 The Houston

　　This  1st day of October 1983                This  1st day of October 1983

　　Signed for and on behalf of:                Signed for and on behalf of:

　　Greenland Gas Limited                       BBE Company

　　By:                                         By:

　　Name: ×××                                  Name: ×××

　　Title: Director                             Title: Director

　　By:                                         By:

　　Name: ×××                                 Name: ×××

　　Title: Director                             Title: Director

　　代替Leskue有限公司董事会议的书面决议

　　我们，在英国成立的格陵兰油气有限公司和在美国得克萨斯州休斯敦市设立的BBE公司，作为在海牙根据荷兰法律组建并存续的Leskue有限责任公司（以下简称“公司”）所有已发行股票的持有人，根据公司章程第17条和第4条赋予我们的权力，在此决定：

　　1.撤销George Bush先生公司常务董事职务，自1983年10月7日生效；

　　2.任命Jenny Littlejohn女士担任公司常务董事，自1983年10月7日生效；

　　3.为保证决议自1983年10月7日生效，Jenny Littlejohn女士，作为公司的常务董事之一，负有执行公司常务董事决议和处理公司日常业务的特殊任务，作为公司的总代表。

　　海牙                                                   休斯敦

　　格陵兰油气有限公司                                     BBE 公司

　　签字人：                                               签字人：

　　名字: ×××                                              名字: ×××

　　头衔: Director                                         头衔: Director

　　签字人：                                               签字人：

　　名字:×××                                              名字: ×××

　　头衔: Director                                         头衔: Director

　　【例4】

　　ABB Company LLC

　　17 f Wenxin Plaza

　　Beijing 100004

　　People’s Republic of China

　　Tel: ++(86 10)  XXXX XXXX

　　Fax: ++(86 10) XXXX XXXX

　　State Administration for Industry and Commerce

　　No. 8, Sanlihe East Street

　　Xicheng District

　　Beijing 100820

　　People’s Republic of China

　　20th May 2007

　　Dear Sir,

　　Re:Appointment of New BBE Representative and Responsible Person

　　I, the undersigned, Shaw, Nick, Director and Attorney-in-Fact of BBE Company LLC(“Company”), a company organised and existing under the laws of the State of Utah, U.S.A., with its Beijing registered office at 17F Wenxin Plaza, Beijing, the People’s Republic of China, hereby give notice to your honorable administration that Company has appointed Mr. Thomas Caesar as Company’s new representative and Responsible Person in China. Mr. Thomas Caesar has accepted the appoint.

　　Mr. Thomas Caesar shall assume his position as Company’s representative and Reponsible Person in China effective 1st March 2007 and shall remain in such position under his successor has been elected and qualified by Company, or until his death, resignation, or removal by Company.

　　IN WITNESS WEHREOF, I hereby sign this letter on the abovementioned date.

　　For BBE Company LLC

　　Shaw, Nick

　　Director and Attorney-in-Fact

　　ABB Company LLC

　　地址：中华人民共和国北京市文鑫大厦17层

　　邮编：100005

　　电话：++(86 10) XXXX XXXX

　　传真：++(86 10) XXXX XXXX

　　国家工商总局

　　中华人民共和国北京市西城区三里河东街8号

　　100820

　　2007年5月20日

　　敬启者，

　　主题：任命BBE公司新的代表人和负责人

　　我，下面签字的人，Shaw, Nick，是一家根据美国犹他州法律组建并存续的、其北京注册地址在中华人民共和国北京市文鑫大厦17层的公司的董事和代理，在此谨通知您，公司现任命Thomas Caesar先生作为公司在中国的新的代表和负责人。 Thomas Caesar先生已经接受了该任命。

　　Thomas Caesar先生于2007年3月1日生效之日应履职作为公司的代表和负责人，直至公司选出下一任接替这个职位或直至Thomas Caesar先生死亡、辞职或被公司撤销。

　　有鉴于此，我在此根据上述日期签署本函件。

　　BBE有限公司

　　Shaw, Nick

　　董事和代理人

　　【例5】

　　Authorization Letter

　　We, Greenland Gas Limited(“GGL”), holder of account No. 302 11 3435 opened with The Bank of East Asia, Limited, Beijing Branch, do unconditionally and irrevocably hereby authorize and instruct The Bank of East Asia, Limited, Beijing Branch to transfer the Escrowed Funds of USD$5,321,300.00  in the said account to LUKU Limited’s (“LUKU”) account no. 05431119082410 opened with Bank of China Beijing World Trade Centre Branch pursuant to the Escrow Agreement dated December 11, 2001 and the Supplemental Escrow Agreement dated April 17, 2003 among LUKU, GGL and The Bank of Asia, Limited, Beijing Branch. The amounts of the Escrowed Funds to be release shall be as follows:

　　 According to Clause 7.2 of the Escrow Agreement-the sum of USD 900, 000

　　 According to Clause 7.3 of the Escrow Agreement-the sum of USD 2,300.000

　　 According to Clause 7.4 of the Escrow Agreement-the sum of USD 1,500, 000

　　 According to Clause 7.5 of the Escrow Agreement-the sum of USD 621, 300

　　We also authorize The Bank of East Asia, Limited, Beijing Branch to initiate debits to our account no. 015-444-33-71433-7 opened with The Bank of East Asia, Limited, Main Branch for any fees incurred in making the above payment to LUKU.

　　This authorization is binding on us until the whole of the Escrowed Funds in our said account have been transferred and no further signature, endorsement, confirmation, approval, permission or any other forms of consent is required from us to make the above payment to LUKU.

　　Dated 31st Decemeber, 2003 in Hongkong.

　　Signed by:

　　For and on behalf of

　　Greenland Gas Limited

　　授权函

　　我们，格陵兰燃气有限责任公司（以下简称“GGL”），在东亚银行北京分行开户，持有账号为No. 302 11 3435的户头，在此无条件地并不可撤销地授权并指示东亚银行北京分行根据2001年12月11日由LUKU、GGL和东亚银行北京分行签订的Escrow Agreement和2003年4月17日签署的Agreement补充协议将上述户头中的the Escrowed Funds of USD$5,321,300.00转入LUKU有限公司（以下简称“LUKU”）在中国银行国贸分行所开账户，账号为No. 05431119082410。Escrowed Funds释放数额如下：

　　 根据Escrow Agreement第7.2条，支付九十万美金；

　　 根据Escrow Agreement第7.3条，支付二百三十万美金；

　　 根据Escrow Agreement第7.4条，支付一百五十万美金；

　　 根据Escrow Agreement第7.5条，支付六十二万一千三百美金。

　　我们也授权东亚银行北京分行，将因为向LUKU支付上述款项所产生的所有费用以借贷形式计入我们在东亚银行总分行所开户头，账号为No. 015-444-33-71433-7。

　　本授权在所有我们上述账号中的Escrowed Funds全部移转之前一直有效，东亚银行北京分行在向LUKU作上述支付时不需要我们更进一步的签字、背书、确认、批准、同意或任何其他形式的认可。

　　2003年12月31日于香港

　　签署人：

　　代表格陵兰燃气有限公司

　　【例6】

　　FULL POWER OF ATTORNEY

　　Date:

　　I,, the undersigned, do hereby confer full power of attorney on, as true and lawful attorney-in-fact for me and in my name, place and stead, and on my behalf, and for my use and benefit, regarding the following:

　　FIRST: To ask, demand, litigate, recover, and receive all manner of goods, chattels, debts, rents, interest, sums of money and demands whatsoever, due or hereafter to become due and owing, or belonging to me, and to make, give and execute acquittances, receipts, satisfactions or other discharges for the same, whether under seal or otherwise;

　　SECOND: To make, execute, endorse, accept and deliver in my name or in the name of my aforesaid attorney all checks, notes, drafts, warrants, acknowledgments, agreements and all other instruments in writing, of whatever nature, as to my said attorney-in-fact may seem necessary to conserve my interests;

　　THIRD: To execute, acknowledge and deliver any and all contracts, debts, leases, assignments of mortgage, extensions of mortgage, satisfactions of mortgage, releases of mortgage, subordination agreements and any other instrument or agreement of any kind or nature whatsoever, in connection therewith, and affecting any and all property presently mine or hereafter acquired, located anywhere, which to my said attorney-in-fact may seem necessary or advantageous for my interests;

　　FOURTH: To enter into and take possession of any lands, real estate, tenements, houses, stores or buildings, or parts thereof, belonging to me that may become vacant or unoccupied, or to the possession of which I may be or may become entitled, and to receive and take for me and in my name and to my use all or any rents, profits or issues of any real estate to me belonging, and to let the same in such manner as to my attorney shall seem necessary and proper, and from time to time to renew leases;

　　FIFTH: To commence, and prosecute on my behalf, any suits or actions or other legal or equitable proceedings for the recovery of any of my lands or for any goods, chattels, debts, duties, and to demand cause or thing whatsoever, due or to become due or belonging to me, and to prosecute, maintain and discontinue the same, if he or she shall deem proper;

　　SIXTH: To take all steps and remedies necessary and proper for the conduct and management of my business affairs, and for the recovery, receiving, obtaining and holding possession of any lands, tenements, rents or real estate, goods and chattels, debts, interest, demands, duties, sum or sums of money or any other thing whatsoever, located anywhere, that is, are or shall be, by my said attorney-in-fact, thought to be due, owing, belonging to or payable to me in my own right or otherwise;

　　SEVENTH: To appear, answer and defend in all actions and suits whatsoever that shall be commenced against me and also for me and in my name to compromise, settle and adjust, with each and every person or persons, all actions, accounts, dues and demands, subsisting or to subsist between me and them or any of them, and in such manner as my said attorney-in-fact shall think proper; hereby giving to my said attorney power and authority to do, execute and perform and finish for me and in my name all those things that shall be expedient and necessary.

　　Powers conferred on said attorney-in-fact shall not be restricted or limited by the aforementioned specifications regarding situation of representation. The rights, powers and authority of said attorney-in-fact granted in this instrument shall commence and be in full force and effect on, (Month & Day) , (Year) and such rights, powers and authority shall remain in full force and effect thereafter until I give notice in writing that such power is terminated.It is my desire, and I so freely state, that this power of attorney shall not be affected by any subsequent disability or incapacity that may befall me.

　　FURTHERMORE, upon a finding of incompetence by a court of appropriate jurisdiction, this power of attorney shall be irrevocable until such time as said court determines that I am no longer incompetent.

　　Signature

　　I,, whose name is signed to the foregoing instrument, having been duly qualified according to the law, do hereby acknowledge that I signed and executed this power of attorney; that I am of sound mind; that I am eighteen (18) years of age or older; that I signed it willingly and am under no constraint or undue influence; and that I signed it as my free and voluntary act for the purpose therein expressed.

　　Signature

　　My commission expires on

　　Notary Public

　　全权委托书

　　日期：

　　我，，下述署名者，在此全权委托， 作为我真实、合法的法律代理人，为了我的利益，以我的名义为我作如下代理：

　　第一：查询、要求、起诉、收回和接收我现在或将来应得的或属于我的各种物品、动产、债务、租金、利息、金钱和各种征收；有权制作、提供或签署债务清偿证明书、收据、赔偿或其他类似义务的解除证明，盖章与否概不例外。

　　第二：有权以我的或者该代理人的名义，制定、签署、背书、承兑和交付所有支票、本票、汇票、批准状、确认书、协议书以及所有该代理人为保全我的利益而认为必要的其他各种类型的书面法律文书。

　　第三：有权签发、确认、执行任何合同、债务、租约、抵押转让、抵押延期、抵品赎回、抵押解除、附属合同以及该代理人觉得对我的利益有必要或有利的其他任何种类或任何与之相关的影响到我的财产（包括任何地方现有的或将获得的财产）的法律文书或协议。

　　第四：有权进入并占有属于我的或我有权占有的但处于闲置或未被占用时的土地、不动产、要役地、房屋、店铺或厂房，或其中的任何部分；有权为了我的利益，以我的名义接收并取得任何租金或利润，或属于我所有的任何不动产收益；也有权将该代理人认为必要和适当的上述财产出租并予以续约。

　　第五：有权代表我提起任何诉讼及其他合法或公正的程序，以收回任何已经到期的或将要到期的或属于我的任何土地或任何物品、动产、债、税，以及查询诉讼事由；只要该代理人认为合适，有权就上述事项提起、主张和放弃诉讼请求。

　　第六：为了管理我的商业事务，为了收回、接收、获得和占有任何土地、房屋、租金或不动产、物品和动产、债、利息、合法要求、税金、所有金钱以及我的该代理人现在认为或将来认为属于我所有的或应付给我的任何地方的上述财产，我的代理都有权采取一切必要和适当的步骤和补救措施。

　　第七：有权在所有对我有利的或不利的诉讼中出庭、答辩或辩护；在现有或将来我与其他任何人的诉讼中，有权以我的名义与所有人协商、解决、调整所有行动、事由、费用和要求；授权我的律师在其认为适当时，代理我或以我的名义签署、履行和完成所有那些将紧急而必要的事情。

　　授予给该法律代理人的权利将不限于上述关于代理的规定。本授权文书授予给上述代理人的权利将于年月日开始并生效，这些权利在我发出书面通知终止它们以前一直有效。

　　这是我的请求，而且我自主声明：在今后我可能丧失行为能力的情况下，代理人的这些权利不受影响。

　　此外，如果一个有管辖权的法院裁定我为无行为能力人，该授权权利直至该法院作出我不再是无行为能力人前不得撤回。

　　签名

　　我，，即该法律文书上签字的人，具有法律上的适当资格，在此确认：我签署和执行这项授权；我心智健全；已年满18周岁；我自愿签署该文书并没有受到强制或不当影响；我为了上述目的，自愿签署该授权文书。

　　签名

　　我的委托将于终止

　　公证人

　　【例7】

　　GENERAL POWER OF ATTORNEY

　　I,(1),of(2),hereby appoint(3),of(4),as my attorney in fact to act in my capacity to do every act that I may legally do through an attorney in fact. This power shall be in full force and effect on the date below written and shall remain in full force and effect until(5)or unless specifically extended or rescinded earlier by either party.

　　Dated(6),20(7).(8)

　　STATE OF(9) （签名处）

　　COUNTY OF(10)

　　一般授权委托书

　　我，（姓名），（地址等），在此指定（姓名），（地址或律师事务所名称等），为我的律师，以我的身份履行一切实践中我通过律师所能从事的合法行为。本权利在以下载明日期全权生效并一直持续到或持续到双方当事人规定的延展期或提前撤销期。

　　日期：

　　地址：

　　州名和县名：




　　三、谅解备忘录或合作意向书



　　由于谅解备忘录(Memorandum of Understanding)、合作意向书(Letter of Intent)、框架协议（Framework Agreement）和原则协议（Heads of Agreement）仅仅名称不同，但其形式、内容以及作用都相差无几，为便于阐述，笔者将其统称为“谅解备忘录”，下面予以说明。

　　谅解备忘录仅仅反映双方的合作意向，并确认双方的合作原则，有时还将交易或合同的主要条款勾勒出来。谅解备忘录结构和普通协议的结构差别不大，也都包含签约各方、签约背景、主要条款、结尾四大部分，见本部分最后的谅解备忘录模板。不过，该模板非常正式，适用于各种大型项目。如果合同标的并不大或者合同比较简单，合同方可能仅简单地写几句话表明双方的合作意图，然后签字（盖章）即可，如下例：

　　LETTER OF INTENT

　　FOR POSSIBLE CONTRACT FOR SALE OF ASSETS

　　Possible Seller:

　　Possible Buyer:

　　Business:

　　Date: , 20

　　This is a non-binding letter of intent that contains provisions that are being discussed for a possible sale of the Business named above from the possible Seller named above to the possible Buyer named above. This is not a contract. This is not a legally binding agreement. This is merely an outline of possible contract terms for discussion purposes only. This is being signed in order to enable the Possible Buyer to apply for financing of the purchase price. This letter of intent is confidential and shall not be disclosed to anyone other than the parties and their employees, attorneys and accountants and the possible lenders of the Possible Buyer. The terms of the transaction being discussed are attached hereto, but the terms (and the possible sale itself) are not binding unless and until they are set forth in a written contract signed by Possible Seller and Possible Buyer. The word “shall” is used in the attached terms only as an example of how a contract might read, and it does not mean that the attached terms are or ever will be legally binding.

　　Witnesses

　　Witnesses

　　潜在资产出让合同意向书

　　潜在卖方：

　　潜在买方：

　　交易事项：

　　日期：, 20

　　本意向书不具有约束力，所包含之条款有待上述潜在卖方与买方就可能发生之交易（本处应指“资产出让”）进行磋商。本意向书不应被视为任何合同、或具有法律约束力的协议，而应视做仅为磋商之目的而订立的有关本意向书项下可能达成之合同的条款概述。签署本意向书之目的是为了能够便于潜在买方就购买价格筹措资金。双方应对本意向书之内容保密，且除了本意向书项下双方及其雇员、律师、会计师和潜在买方之潜在贷款方之外，不得向任何其他第三方透露。本次磋商之交易条款随附其后，但是除非且直到潜在的买卖双方签署书面协议，这些条款（及潜在销售本身）将不具有约束力。随附条款中“应该”一词仅为合同阅读之惯例，并不意味随附之条款具有或将要具有法律约束力。

　　尽管谅解备忘录和普通协议形式雷同，但其法律效力迥异。通常，谅解备忘录被解读为不具有任何法律约束力，仅表达合同方在真正签订具有法律约束力的协议之前的一个意向性文件。既然谅解备忘录对合同方没有约束力，签署方签署谅解备忘录的意义何在呢？原因在于：签署各方如果想要合作，合作的基础和原则首当其冲，然后才开始就合作合同中的细节问题进行谈判。只有基于这些基础和原则，签署方才会展开进一步的合作，才会花费大量的时间和金钱对合作合同的细节进行谈判。否则，大家花费大量人力、物力就合作合同的细节进行谈判，但最后在原则问题上达不成一致意见，根本不存在合作的可能性，签署方徒劳无功还耗费大量的财力、物力和人力。另外，没有这些框架性的基础和原则，签署方即开始就合作合同进行谈判，在谈判中既要确定原则又要照顾细节，就如同在大森林里行走一样，既要确定方向，又要避免撞上前路的荆棘，往往是只见树木，不见森林，结果会因为某个细节性的问题吵得不欢而散，使得本来能够合作的项目以失败告终。而这个原则和基础的确定一般就由谅解备忘录来承担，试看下例：

　　Discussion Draft 7.03.2008

　　Non-Legally Binding

　　Memorandum of Understanding

　　This Memorandum of Understanding is made ［　］

　　BY AND BETWEEN

　　(1)XXX Company, ［Insert its registered address］ (“Party A”) and

　　(2)YYY Company, ［Insert its registered address］ (“Party B”)

　　(together called “the Parties”)

　　BACKGROUND

　　(1)The Parties are parties to the ZZZ Company Limited (“the Joint Venture”) and executed the Joint Venture Contract in respect of the Joint Venture dated 27th November 2004(“the JVC”).

　　(2)In Clause 11.7 of the JVC, the Parties acknowledge that the foreign exchange payment requirements of the Joint Venture are likely to exceed its foreign exchange income and the Joint Venture will require unrestricted access to swap centres (and/or if permitted foreign exchange banks) to covert Renminbi into foreign exchange to the extent necessary to balance the Joint Venture's foreign exchange income and expenditure.

　　The Parties have reached the following understandings:

　　1.The nature of the business of the Joint Venture will require foreign exchange to purchase imported raw materials and other goods and services so as to facilitate the sale of products in the People's Republic of China (“PRC”).  Such products, if not purchased locally, will be required to be imported by the endusers with payment of foreign exchange.  Accordingly, the sale of products in the PRC by the Joint Venture will in fact assist the endusers of the products sold by the Joint Venture to acquire such products without the need to use foreign exchange and indirectly, will contribute to the foreign exchange balance position in the PRC ［and the Joint Venture will not create any additional drain to the foreign exchange of the PRC］.

　　2.Given the potential imbalance of foreign exchange of the Joint Venture, the Joint Venture will, subject to the JVC, the Articles of the Joint Venture (“the Articles”) and other relevant approval documents which have been submitted to competent authorities (“Approval Documents”), explore other possibilities to balance its foreign exchange, in addition to unrestricted access to swap centres (and/or if permitted foreign exchange banks).

　　3.This Memorandum of Understanding shall have no legally binding effect and only sets out the general understandings of the Parties and does not constitute and shall not be interpreted in any way to constitute any amendment to the JVC or the Articles or any Approval Documents.

　　This Memorandum of Understanding is executed by the duly authorized representative of the Parties on the date set out above.

　　SIGNED BY ［　］

　　for and on behalf of Party A

　　SIGNED BY ［　］

　　for and on behalf of Party B

　　在上例中，虽然双方就外汇有关问题仅达成了一个原则性安排，具体协议条款细节还有待于进一步的谈判，但是，确立了这个原则后，大家合作的方向就非常明确，下一步的谈判会很顺利。

　　谅解备忘录尽管具备这些优势，但因为不具有法律约束力，即使双方签订了谅解备忘录，随后完全推翻这些原则的情况也很多。因此，谅解备忘录的存在价值备受争议和责难，许多人甚至认为，花费大量的时间和金钱去讨论一个没有法律约束力的谅解备忘录不值得。但是，笔者认为，谅解备忘录还是非常有必要的，优点已如前述。况且，尽管谅解备忘录一般不具有法律约束力，但其也会产生一种道义上的义务，作为一个知名的国际大公司，一旦在备忘录中就某些重大事项和/或原则性规定与对方达成一致意见，通常不会随意偏离谅解备忘录中已经达成的一致意见。另外，如果不签署谅解备忘录而直接进入合同谈判，将原则和细节混为一谈，不管最后成功还是失败，花费的时间会比签署谅解备忘录后进行谈判所花的时间多很多。当然，这也是实际需要。因为，之所以签订谅解备忘录，实际上是双方都知道双方还仅仅只能对某些原则性的合作意向问题达成初步一致意见，很可能会随着双方进一步的了解而放弃。为了不至于受制于这种放弃产生违约损害赔偿，双方一般不准备赋予该谅解备忘录法律约束力。

　　在有些大陆法系国家，谅解备忘录可能会被法院解释为是一个有约束力协议的前协议，即使双方在谅解备忘录中明确约定不具有法律约束力也可能不被法院认可。在某些大陆法系国家，合同双方在合同中有诚实信用的要求。有了谅解备忘录，就可能被解读为代表了双方的真实意图，从诚实信用角度看，如果一方随后过于偏离谅解备忘录中所记载的意图，则很可能被法院判为违反了诚实信用原则从而被要求承担缔约过失责任。《中华人民共和国合同法》第42条对此作了明确规定。


注释22



 
 而且，即便在英美法系国家，也有可能将谅解备忘录认定为具有某些法律约束力或者至少其中的某些条款具有法律约束力，比如争议解决条款、保密条款等。为了最大限度地显示该谅解备忘录不具有法律约束力，双方最好在谅解备忘录中予以明确约定，即在谅解备忘录中单独就谅解备忘录的法律约束力问题予以明确（尽管这不一定足以防止法院作出具有法律约束力的判决），比如：This Memorandum of Understanding(MoU) is not legally binding upon the Parties unless otherwise specified或This MoU has been signed by the Parties as an expression of the current intentions of the Parties in respect of the potential cooperation related to the Project. Nothing in this MoU commits or shall be construed to commit either/any Party to the cooperation concerning the Project unless the relevant definitive agreement has been signed and become effective.仅表明合作意向，双方无义务就该项目展开合作，除非签署了相关的明确的协议且生效。

　　实践中，签约方可能希望谅解备忘录中的某些条款有效。由于人们惯常的思维认为谅解备忘录对签约方不具有法律约束力，因此，签约方一定要在合同中明确表明哪些条款具有法律约束力，比如：This MoU has been signed by the Parties as an expression of the current intentions of the Parties in respect of the potential cooperation related to the Project. Except for Article 2 （Principle of Cooperation）, Article 3 (Timing and cost) , Article 4 (Confidentiality) and Article 5(Dispute Resolution), this MoU shall have no legally binding force or effect. The Parties shall not be liable to each other for any indirect, consequential, punitive or similar indirect loss or damage, including loss of profit or loss of business opportunity, or any other costs or expenses of any nature arising out of or in connection with this MoU, except for direct loss or damage incurred due to failure of a recipient Party to perform its obligation under Clause 6 of this MoU.谅解备忘录的前述仅仅是表达合同方就该项目有关的潜在合作意图。除第2条（合作原则）、第3条（时间和成本）、第4条（保密）和第5条（争议解决）外，不具有法律约束力。合同任何一方对对方不承担任何间接的、后果性的、惩罚性的或类似的间接损失或损害，包括利润损失或商业机会损失，或其他因该谅解备忘录或与该谅解备忘录有关的开销花费，但因为信息接收方没有遵守本谅解备忘录第6条规定的义务而产生的直接损失或损害除外。

　　这就明确了双方的合作原则，费用承担、保密和争议解决几个条款具有法律约束力。

　　很多时候，草拟谅解备忘录的律师往往在谅解备忘录中某个地方专门草拟一个盖帽性的条款，然后在需要约定有法律约束力的条款前或后加上“本条款具有法律约束力”这样的字样。比如：

　　Article 6: This Memorandum is not legally binding upon Parties unless otherwise specified.

　　…

　　Article 9: The Parties shall not be liable to each other for any indirect, consequential, punitive or similar indirect loss or damage, including loss of profit or loss of business opportunity, or any other costs or expenses of any nature arising out of or in connection with this MoU, except for direct loss or damage incurred due to failure of a recipient Party to perform its obligation under the Confidentiality Clause of this MoU. This article shall bear legally binding force.

　　多数情况下，谅解备忘录都是在合同方正式进行合同谈判初期签订的文件，反映双方在某个领域的合作意向。但是，一个大公司的一举一动势必将牵扯很广。比如，诺基亚公司和中国某大型国有电信企业签订谅解备忘录，准备在中国的某个项目进行合作。如果该谅解备忘录的内容泄露，将很可能对诺基亚公司的股票市场以及其他手机生产商和营运商产生极大的影响。因此，如果在签订谅解备忘录时，双方还没有就双方在谅解备忘录中涉及的合作项目签订保密协议，则应在该谅解备忘录中约定一个保密条款，并约定该保密条款有效（参见保密章节的相关内容）。

　　Memorandum of Understanding

　　This Memorandum of Understanding (“MoU”) is made by and between:

　　［　］, a company incorporated and existing under the laws of the, having its registered office at ［　］, China(hereinafter referred to as Party A); and

　　［　］, a company incorporated and existing under the laws of China, having its registered office at［　］(hereinafter referred to as Party B).

　　(Hereinafter individually a “Party” and collectively the “Parties”)

　　Whereas

　　A) ［Background of the Parties, if necessary］;

　　B) ［A general description of the proposed project and the Parties’ interests in participation of the Project］; and

　　C) The Parties wish to record their understanding with regard to the discussions and negotiations in respect of the potential cooperation related to the Project.

　　Therefore it is hereby agreed as follows:

　　1　Cooperation between the Parties

　　The Parties are willing to discuss and explore possible cooperation opportunities in ［set out the scope of potential cooperation between the Parties in connection with the project］(the “Project”).

　　［Set out principles of cooperation or other details, if agreed between the Parties］

　　2　Project Feasibility Study

　　2.1　Joint Working Team

　　The Parties agree that a joint working team (“Joint Working Team”) will be established to work on the potential cooperation described in Article 1 above,and will in particular:

　　 explore the opportunities and discuss the principles of cooperation related to the Project;

　　 discuss the technical information that the Parties have so far assembled for the Project;

　　 conduct a study concerning the feasibility of executing the Project (“feasibility study”);

　　 prepare and submit a project proposal to each Party who shall have sole discretion to decide whether or not to accept the proposal or impose any further requirements and/or conditions; and

　　 upon approval by the Parties, submit the project proposal to and/or discuss with the relevant examination and approval authorities for seeking governmental support of the Project.

　　2.2　Third-party Consultants

　　Upon the unanimous approval by the Parties, third-party consultants may be engaged jointly by the Parties for assisting in the feasibility study and any other preparatory works for the Project.

　　3　Costs

　　Unless agreed otherwise in writing, each Party shall bear its own costs and expenses in implementing this MoU and undertaking the actions contemplated hereby.

　　The costs for engagement of any third-party consultants as contemplated under Article 2.2 shall be shared between the Parties in accordance with the agreed shareholding of each Party in the Project.  If such shareholding cannot be agreed immediately, the Parties shall contribute equally towards third party costs.  Once the Parties’ shareholdings are agreed, the costs will be reallocated accordingly and the Parties shall settle the corresponding balances.

　　4　Confidential Information

　　Each of the Parties undertakes to keep the following confidential and not to disclose it to any third party (other than its directors, officers or employees, affiliates, agents or advisers who have a legitimate need to know it in order for the relevant Party to participate in or discuss with respect to the Project) without the written agreement of the other Party: (i) the existence and the contents of this MoU, (ii) all information provided under the terms of this MoU by one Party to the other Party and (iii) all negotiations concerning the matters contemplated herein (collectively, “Confidential Information”).  The Confidential Information shall only be used for the purpose set out in this MoU.

　　Notwithstanding the foregoing, such obligations of confidentiality shall not apply to any Confidential Information that:

　　i) is in or enters the public domain through no fault of the receiving Party;

　　ii) was in the possession of the receiving Party prior to receipt under this MoU; or

　　iii) must be disclosed pursuant to applicable law or an order of any court or governmental body.

　　This Article shall survive any expiration or termination of this MoU in accordance with Article 9, but shall be of no further force or effect after the date that is two(2) years following the signing of this MoU.

　　5　Press Releases and Public Announcements

　　No public announcement or statement may be made or press release issued by a Party regarding this MoU or matters arising in relation to this MoU without the prior written approval of the other Party, including the fact that evaluations, discussions or negotiations regarding the possible transaction are taking place, except as may be necessary, in the opinion of its legal counsel, to comply with the requirements of any stock exchange on which the shares of such Party or an Affiliate are listed or of any law, governmental regulation or order.

　　6　 Legal Effect

　　This MoU has been signed by the Parties as an expression of the current intentions of the Parties in respect of the potential cooperation related to the Project. Except for Articles 3 to ［12］ inclusive, the MoU shall have no legally binding force or effect. Nothing in this MoU commits or shall be construed to commit either/any Party to the joint development of the Project unless the relevant definitive agreement has been signed and become effective.

　　7　 Governing Law and Arbitration

　　7.1　This MoU shall be governed by and construed in accordance with the laws of the China.

　　7.2　Any dispute, claim or controversy between the Parties arising out of, or in connection with this Agreement, or the implementation, validity, breach of contract or termination of this Agreement or any provisions hereof, shall be exclusively and finally settled through arbitration. The arbitration shall be administered by the Arbitration Institute of the Stockholm Chamber of Commerce (the “Arbitration Institute”) and conducted in accordance with the UNCITRAL Arbitration Rules (the “Rules”). The arbitration tribunal shall comprise three (3) arbitrators appointed according to the Rules and the appointing authority shall be the Arbitration Institute. The Parties agree and shall ensure that the arbitrators so appointed shall not be a national of the United Kingdom, the Netherlands or the PRC. The proceedings of the arbitration shall be conducted in English. The place of arbitration shall be Stockholm, Sweden.

　　8　Assignment

　　Neither Party shall transfer or assign any of its rights or obligations hereunder to any third party, other than an Affiliate, without the consent of the other Party.

　　9　Commencement and Duration

　　This MoU shall be effective from the date of signing by the authorized representatives of the Parties, and may be terminated by either Party at any time by a written notice sent to the other Party.

　　10　Exclusivity

　　During the term of this MoU, neither Party nor any of its Affiliates shall discuss or negotiate or enter into agreement(s) with any third party regarding any cooperation in connection with the subject matter of the Project.

　　11　Notices

　　Any notices to be given hereunder by either Party to the other shall be sent by fax, registered letter or courier service delivered letter to the other Party at the addresses stated below:

　　(a)Party A

　　［address］

　　Attention: ［name］

　　(b)Party B

　　［address］

　　Attention: ［name］

　　A notice shall be effective only upon actual receipt at the above address. Each Party shall notify the other Party promptly of any change in any such details.

　　12　Language

　　This MoU is made in Chinese and English languages. In case of dispute as to the interpretation, both versions shall be equally valid and authentic.

　　13　Definitions

　　In this Agreement, unless the context otherwise requires:

　　“Affiliate” of a Party means a company which directly, or indirectly through one or more intermediaries, controls, or is controlled by, or is under common control with the Party. For this purpose control means the direct or indirect ownership of in aggregate fifty per cent or more of voting capital.

　　A “Party” means either Party A or Party B; “Parties” means both Party A and Party B.

　　SIGNED

　　For Party A　　　　　　　　　　For Party B

　　Name:Name:

　　Title:Title:

　　Date:Date:












	
注释1：《中华人民共和国企业所得税法》（2007）第2条：居民企业，是指依法在中国境内成立，或者依照外国（地区）法律成立但实际管理机构在中国境内的企业。








	
注释2：《麦克米伦高阶美语词典》，外研社2003年版，第1608页。








	
注释3：Without such a provision a heading could have to be given due weight, but that “due weight” must not disregard the fact that it was a catchword, or form of identification, inserted for convenience of reference. It could not prevail over the express wording of the clause or create ambiguity where no ambiguity is present in construing the words of the clause.








	
注释4：摘自FIDIC工程合同红皮书。








	
注释5：The Contractor in carrying out his design responsibility to “exercise all reasonable skill and care”.








	
注释6：The Contractor warrants to the Employer that any works...will be fit for their purpose, as made known to the Contractor by the Contract.








	
注释7：参见Hadley v. Baxendale一案。本案中，Hadley家族经营着一个磨坊。这种磨坊有好多个曲轴，只要其中一个主要的曲轴破损，就得送去修理。当时许多人都知道磨坊一定得有备用曲轴，否则，一旦曲轴断裂，磨坊就得停工。一天，磨上蒸汽机所附的曲轴断裂，导致磨坊停工。破损曲轴得送往格林威治修理，而蒸汽机得装上新曲轴。被告 Baxendale是一个普通马车夫，由他将曲轴从格罗塞斯特送往格林威治。运费是预收的，而且Baxendale承诺曲轴第二天送到。但是，事实上隔了好几天曲轴才送到。Hadley起诉要求赔偿这段时间的利润损失。Baxendale辩称利润损失太虚无缥缈了，没有可赔偿性。法庭支持了原告的主张，陪审团被允许考虑利润损失。被告不服提起上诉。

　　Alderson法官认为：双方订立一份合同，而一方违约，另一方就违约行为可以得到的赔偿理应是可以公平合理地预见的，即便是自然引起的损害亦当如此。换句话说，根据事物之常理，从违约行为本身引起的，或可合理推测双方当事人在签约时即预计到违约的可能结果的。现在，如果原告把与合同有关的特定情形告知了被告，这样两方当事人均了解了这一特定情形，那么，他们合理预见的因违反该合同产生的损失，就是随着对基于共同所知道和所交流的特定情由签订的合同通常产生的损害。在本案中，如果我们适用上述原则，我们会发现订立合同时原告告知被告的唯一情由是，请求运送物件的人是磨坊主，所运物件只是破损的磨上曲轴。原告从未将特定情由告知被告。这样，本案中的利润损失不能合理预见，双方当事人在订立合同时对违约的后果不能公平和合理地意识到。

　　该案件的二审判决认为，违约赔偿的范围应包括“可被合理地认为系由违约本身自然产生，即在通常商业过程中可能产生的损失，或可被合理认为双方当事人在签订合同时可以预见的、违约可能造成的损失。假如合同签订时的一些特殊情势已由原告通知了被告，使双方都知晓了这些特殊情势，则违反该合同的损失赔偿金应为双方能够预见的、在其已得知的特殊情势下违反该合同通常会造成的损失金额……因为如果双方已得知了这些特殊情势，他们可能会对由这些特殊情势产生的违约赔偿作特别约定，而剥夺当事人的这项权利是很不公正的。”该法律规则后被命名为“哈德利诉巴克森德案规则”或“哈德利规则”，自其1854年公布以来被英美法院广泛认同为确定违约赔偿范围的正确原则 。美国《统一商法典》也采纳了这一规则。








	
注释8：British Sugar v. NEI (1997）.








	
注释9：《合同法重述》(二)第347节“赔偿金计算总则”部分规定：“受第350—353节的条件规限，受违约侵害一方有权获得依据下列因素计算的期待利益损失：(a)由另一方不履行或履行缺陷导致损失的另一方的履行对他的价值，加(b)其他损失，包括违约导致的附随损失或间接损失，减(c)其不必履行所节省的成本或其他损失。”








	
注释10：参见英国货物销售法(1979)（Sale of Goods Act 1979）第12条和Supply of Goods and Service Act 1982第2条规定。








	
注释11：参见英国货物销售法1979第14条规定。








	
注释12：Thomas Witter v. TBP Industries (1994).在该案中，合同规定了“全部协议”条款如下：This Agreement sets forth the entire agreement and understanding between the parties or any of them in connection with the business and sale and purchase described herein, In particular, but without prejudice to the generality of the foregoing, the Purchaser acknowledges that it has not been induced to enter into this Agreement by any representation or warranty other than the statements contained or referred to in Schedule 6。








	
注释13：DDP（完税后交货）：指卖方在指定的目的地，办理完进口报关手续，将在交货运输工具上尚未卸下的货物交与买方，完成交货。卖方必须承担将货物运至指定的目的地的一切风险和费用，包括在需要办理海关手续时在目的地应缴纳的任何“税费”（包括办理海关手续的责任和风险，以及缴纳手续费、关税、税款和其他费用）。








	
注释14：《美国出口管理条例》，详见www.bis.doc.gov/。








	
注释15：《民法通则》第72条规定：“财产所有权的取得，不得违反法律的规定。按照合同和其他合法方式取得财产的，财产所有权从交付时起转移，法律另有规定者除外。”《合同法》第133条对货物所有权移转规则有如下规定：“标的物的所有权自标的物交付时起转移，但法律另有规定或者当事人另有约定的除外。”








	
注释16：《货物买卖法》（SOGA）第17节规定：“特定物或已被特定化物之买卖，货物所有权根据合同双方当事人的意图转移。”甚至1980年《联合国销售合同公约》（CISG）也无法就货物所有权的移转问题规定一个统一的标准。








	
注释17：在中国，银行在开具保函的时候往往也要求保函委托方提交全额的保证金，这在很大程度上抑制了银行保函申请的积极性。因此，在中国申请银行保函，不仅全额缴纳保证金，资金仍然被占，无法自由使用，还得缴纳保函手续费，故有时原来的银行保函委托方会转而将保证金交给原来的银行保函接收方，避免缴纳手续费。但一旦接收保证金一方破产，则提交保证金的一方就面临极大的风险。再说，将大笔资金提交给对方，自己必然会在合同实际履行过程中处于比较被动的局面。因此，相比之下，银行保函更能平衡各合同方的权益。








	
注释18：当承包商根据本款提交了银行预付款保函时，雇主应向承包商支付一笔预付款，作为对承包商动员工作的无息贷款……（The Employer shall make an advance payment, as an interest-free loan for mobilization, when the Contractor submits a guarantee in accordance with this Sub-Clause...）








	
注释19：《中国工商银行非融资类人民币保函业务管理办法》（2000）中规定：“人民币保函的有效期限应根据主合同（或主债务）的履行期限确定，贸易项下的保函期限不超过1年（含），工程项下的保函期限不超过3年（含），超过上述期限必须报总行批准。不得开具期限敞口保函。”








	
注释20：摘自FIDIC。








	
注释21：《房屋建筑和市政基础设施工程施工招标投标管理办法》（2001）第48条：招标文件要求中标人提交履约担保的，中标人应当提交。招标人应当同时向中标人提供工程款支付担保。

　　建设部、国家工商行政管理局关于印发《建设工程施工合同（示范文本）》的通知第41条：发包人承包人为了全面履行合同，应互相提供以下担保:发包人向承包人提供履约担保，按合同约定支付工程价款及履行合同约定的其他义务；承包人向发包人提供履约担保，按合同约定履行自己的各项义务。








	
注释22：《中华人民共和国合同法》第42条：当事人在订立合同过程中有下列情形之一，给对方造成损失的，应当承担损害赔偿责任：

　　（一）假借订立合同，恶意进行磋商；

　　（二）故意隐瞒与订立合同有关的重要事实或提供虚假情况；

　　（三）有其他违背诚实信用原则的行为。








　　附录　合同范本






　　一、采购协议（范本）



　　PURCHASE AGREEMENT

　　Seller:XXX Co. Ltd              (“Party A”)

　　Buyer:XXX Corporation     (“Party B”)

　　Place of Execution:

　　Execution Date:

　　Purchase Agreement

　　This PURCHASE AGREEMENT(hereinafter referred to as “AGREEMENT”) is concluded in ［insert the place of execution］ as of ［insert the date of execution］ by and between

　　Party A, established and existing under the laws of Australia, with its headquarter in Sydney, Australia (hereinafter referred to as “SELLER”);

　　Party B, established and existing under the law of China (hereinafter referred to as “BUYER”).

　　Hereinafter individually PARTY and collectively PARTIES.

　　Whereas

　　(A) Party B wishes to purchase some GOODS in support of its activities principally relating to its building the nuclear power station (“PROJECT”) in Heilongjiang province, the People’s Republic of China;

　　(B) Party A is able and willing to provide such GOODS to Party B on the terms and conditions set out herein.

　　NOW THEREFORE IT IS HEREBY AGREED AS FOLLOWS:

　　1Definition

　　1.1Definition

　　1.1.1“AFFILIATE COMPANIES” means a company which directly, or indirectly through one or more intermediaries, controls, or is controlled by, or is under common control with a  Party. For this purpose control means the direct or indirect ownership of in aggregate fifty per cent or more of voting capital.

　　1.1.2“BUYER REPRESENTATIVE” means the person as designated by the BUYER in ADMINISTRATION PROCEDURES.

　　1.1.3“CHANGE ORDER” means an agreement between the BUYER and the SELLER to a change in the WORK.

　　1.1.4“CO-VENTURERS” means any party to the relevant PROJECT to which the PURCHASE AGREEMENT or any part thereof relates, other than the BUYER.

　　1.1.5“COMPLETION DATE” means the date on which the WORK is required to have been completed in accordance to the PURCHASE AGREEMENT, notwithstanding any continuing obligations or liabilities of the SELLER under the provisions of the PURCHASE AGREEMENT.

　　1.1.6“DELIVERY TERMS” in the PURCHASE AGREEMENT are as defined in “Incoterms 2000” or the latest revision, published by the International Chamber of Commerce Services S.A.R.L in Paris, France.

　　1.1.7“DELIVERY TIME” means the date(s) for delivery of the GOODS at the specified destination in accordance with the PURCHASE AGREEMENT.

　　1.1.8“EQUIPMENT” means any equipment, facilities, implements, plant, sanitary facilities, materials, spare parts, expendables and other supplies, temporary buildings or structures, tools, transport, utilities, watercraft or other things required or necessary for the satisfactory performance of the PURCHASE AGREEMENT but excludes GOODS.

　　1.1.9“GOODS” means both the material to be purchased as specified in the PURCHASE AGREEMENT and any part thereof to be incorporated therein, and all other deliverables as specified in the PURCHASE AGREEMENT.

　　1.1.10“INSPECTOR” means the BUYER'S Inspection Division or its nominee.

　　1.1.11“MANUFACTURER” means the manufacturer for the production of the GOODS or any part thereof.

　　1.1.12“MATERIALS” means any equipment, goods, machinery, materials, consumables and other items to be incorporated or intended to be incorporated into the GOODS and/or WORK.

　　1.1.13“PARENT COMPANY” means the ultimate holding company as defined in Section 5A of the Companies Act 1965.

　　1.1.14“PURCHASE AGREEMENT PRICE” means the sum or sums to be ascertained and paid in accordance with SCHEDULES OF PRICES AND RATES, or any CHANGE ORDER to the PURCHASE AGREEMENT.

　　1.1.15“SELLER REPRESENTATIVE” means the person as designated by the SELLER in ADMINISTRATION PROCEDURES.

　　1.1.16“SUBCONTRACT” means any contract, other than this PURCHASE AGREEMENT, between the SELLER and any other party for the performance of any part of the PURCHASE AGREEMENT.

　　1.1.17“SUBCONTRACTOR” means any party, other than the BUYER and the SELLER, to a SUBCONTRACT, and shall include without limitation subcontractors of any tier, vendors of SELLER'S GOODS and suppliers of SELLER'S EQUIPMENT.

　　1.1.18“SUPPLY” means all supplies under the PURCHASE AGREEMENT to be undertaken and/or performed by the SELLER, its SUBCONTRACTOR or MANUFACTURER either directly or under its supervision which shall include but shall not be limited to the supply, inspection and delivery of GOODS.

　　1.1.19“WORK” means all things to be created and/or all work and services to be performed by the SELLER in accordance with the PURCHASE AGREEMENT.

　　1.1.20“WORKSITE” means all places whatsoever on, under, in or through which the PURCHASE AGREEMENT is to be performed in accordance with the PURCHASE AGREEMENT or which are provided to facilitate the performance of the PURCHASE AGREEMENT.

　　1.2Interpretation Principle

　　1.2.1No heading, index, title, sub-title or sub-heading of the PURCHASE AGREEMENT shall limit, alter or affect the meaning or operation of the PURCHASE AGREEMENT.

　　1.2.2Words importing the singular only shall also include the plural and vice versa where the context so requires.

　　1.2.3Unless otherwise specified, a reference to another Clause or sub-clause shall be deemed to be within the same Part of the PURCHASE AGREEMENT.

　　1.2.4Time wherever mentioned in this PURCHASE AGREEMENT shall be of the essence.

　　2Representation and Warrants

　　2.1Seller warrants that the GOODS is delivered to the Buyer free and clear of any liens, claims, mortgages, or other encumbrances upon the Buyer's title thereto, and in particular, that the GOODS is absolutely free of all burdens in the nature of imposts, taxes or charges imposed by the country of the port of delivery prior to delivery.

　　2.2Each party warrants that:

　　2.2.1It is duly organized and registered and in good standing in its country and has power and authority to enter into and perform this AGREEMENT and any other agreements and documents executed or delivered by it in connection herewith.

　　2.2.2FIts execution, delivery and performance of the AGREEMENT have been duly authorized by all necessary action.

　　3Rights and Obligations of both Parties

　　3.1SELLER’s Rights and Obligations

　　3.1.1The SELLER shall deliver or make the GOODS available to the BUYER at the time and place specified in the AGREEMENT.

　　3.1.2Unless otherwise specified, the SELLER'S PURCHASE AGREEMENT PRICE shall be based upon the delivery terms as stipulated in the SCOPE OF SUPPLY of the PURCHASE AGREEMENT in accordance with ICC Incoterms 2000.

　　3.1.3If required under the delivery terms as stipulated in the SCOPE OF SUPPLY of the PURCHASE AGREEMENT in accordance with ICC Incoterms 2000, the SELLER shall be responsible for the provision of on/off-loading of GOODS.

　　3.1.4The SELLER shall strictly observe its obligations and responsibilities with respect to the delivery of the GOODS as contained in the SHIPPING INSTRUCTIONS, attached as Appendix I - 2 herein.

　　3.1.5The SELLER shall provide all MATERIALS, EQUIPMENT, personnel, supervision, engineering and all other services and things (whether or not they are specified in the PURCHASE AGREEMENT) required or necessary for the satisfactory performance and completion of the WORK except those items specified to be provided by the BUYER.

　　3.1.6The SELLER shall comply with all instructions with regard to the WORK that are issued by the BUYER. The SELLER shall perform the WORK in accordance with the requirements of the PURCHASE AGREEMENT and in accordance with accepted standards of the industry and in compliance with all relevant laws and regulations and in such a manner as will always safeguard and protect the BUYER'S interests.

　　3.1.7The SELLER shall not perform any changes in the PURCHASE AGREEMENT until the BUYER has approved the pricing for the change in accordance with SCHEDULE OF PRICES AND RATES and any adjustment in the time for the performance of the PURCHASE AGREEMENT by issuing a CHANGE ORDER or the BUYER has expressly authorised the SELLER to perform the change.

　　3.1.8The SELLER shall adhere strictly to the BUYER'S SHIPPING INSTRUCTIONS, as contained in the Appendix I – 2 herein, for the conduct of shipping required under the PURCHASE AGREEMENT.

　　3.1.9The SELLER shall keep the BUYER fully informed of the progress of the WORK and shall comply with the reporting requirements as set out by the BUYER.

　　3.1.10The SELLER shall provide the BUYER with a Bank Guarantee from a bank agreed by the BUYER in the form contained in Appendix I - 1, not later than fourteen (14) days after award of the PURCHASE AGREEMENT, for a sum of five (5) percent of the total lump sum prices quoted in SCHEDULE OF PRICES AND RATES. Any failure to provide the Bank Guarantee as stated above shall be deemed to be a DEFAULT OF THE SELLER.

　　3.1.11This Bank Guarantee shall apply to the PURCHASE AGREEMENT including all indulgences, variations, alterations, incorrect payment or extensions as may be made, given, conceded or agreed under the PURCHASE AGREEMENT whether or not the guarantor received notice of the same and the guarantor shall hereby waive all need for notice of the same and the guarantee shall also be valid in respect of any party to which the PURCHASE AGREEMENT may be assigned by the SELLER, in whole or in part, pursuant to the terms thereof.

　　3.1.12The SELLER shall cause its PARENT COMPANY, the MANUFACTURER and/or SUBCONTRACTOR to provide the BUYER with a Performance Guarantee in the form contained in the Appendix I – 3 within fourteen (14) days of the award of the PURCHASE AGREEMENT. The BUYER shall not be obliged to make any payments to the SELLER under the PURCHASE AGREEMENT until it has received a Performance Guarantee in compliance with this Clause.

　　3.1.13The SELLER shall guarantee that it will not claim any lien or charge on the GOODS or any property of the BUYER in the possession of the SELLER or at the WORKSITE.

　　3.1.14The SELLER shall be responsible for and pay at its own expense when due and payable all taxes payable by the SELLER arising out of the performance of the PURCHASE AGREEMENT.

　　3.1.15The SELLER shall provide and bear the expenses for all facilities necessary for the INSPECTOR to inspect the GOODS.

　　3.1.16In the event the BUYER issues a “Notice of Non-Acceptance” pursuant to such inspection, the SELLER shall bear all expenses necessary for remedying or re-working the GOODS and for expediting the delivery of the same whether by air-freight or otherwise.

　　3.1.17The SELLER shall, within fourteen (14) days after the inspection of the GOODS submit all test results, reports and any certificates issued by the INSPECTOR to the BUYER.

　　3.2The BUYER’s Rights and Obligations

　　3.2.1The BUYER has access at any time to any EQUIPMENT, MATERIALS, employees, servants, agents and records involved in the WORK to:

　　(1) ensure that the SELLER complies with the provisions of this clause;

　　(2) conduct, if necessary, independent investigations into any incident arising out of or in connection with the performance of the WORK;

　　(3) search any item including any package, tool box, hold-all or suitcase.

　　3.2.2Without prejudice to any other audit rights provided for elsewhere in this PURCHASE AGREEMENT, the BUYER shall have the right to audit the following matters:

　　(1) Payments made to the SELLER;

　　(2) GOODS delivered by the SELLER;

　　(3) Performance of the PURCHASE AGREEMENT by the SELLER;

　　(4) Information security and confidentiality;

　　(5) Conflict of interest;

　　(6) Quality assurance system;

　　(7) Technical capabilities of all parties supplying GOODS and/or performing the PURCHASE AGREEMENT.

　　3.2.3The BUYER has the right to inspect the GOODS and/or WORK at all reasonable times with reasonable advanced notice, either at the SELLER'S or MANUFACTURER'S or SUBCONTRACTOR’S WORKSITE or wherever else the GOODS may be at that time.

　　3.2.4Subject to the BUYER having given prior notice to the effect, repairs or rectification may be carried out or replacements may be made by the BUYER or by a third party on its behalf for the SELLER'S account in the event that:

　　(1) it would be unreasonable or impractical to give the SELLER an opportunity of inspection and/or remedying defects; or

　　(2) there is a threat of further damage or loss, including those as a consequence of delay in installation work or operations.

　　3.2.5Any repairs or replacements carried out as described above shall be deemed to be effected and made by the SELLER, and the guarantee concerned shall remain in effect provided that:

　　(1) The same does not result in any detriment to the GOODS; and

　　(2) The GOODS shall be held available for inspection by or on behalf of the SELLER for 45 days thereafter.

　　3.2.6Should the GOODS be dispatched prior to receipt of the “Release Note For Shipment” the BUYER reserves the right to return the GOODS to the SELLER'S, SUBCONTRACTOR'S or MANUFACTURER'S WORKSITE, for the SELLER'S risk and account.

　　3.2.7Irrespective of whether the GOODS are returned to the SELLER'S, SUBCONTRACTOR'S or MANUFACTURER'S WORKSITE or not, payment will be deferred, at SELLER’S cost, until the BUYER releases the GOODS for their intended use. Such release will be subject to the satisfactory fulfillment of the BUYER'S requirements.

　　3.2.8The BUYER shall have the right at any time within the duration of the PURCHASE AGREEMENT to make any changes in the PURCHASE AGREEMENT by additions, deletions, substitutions, modifications or revisions thereto. The BUYER shall advise the SELLER of such changes by issuing written instructions in accordance with the ADMINISTRATION PROCEDURES.

　　4Price and Payment

　　4.1For the satisfactory performance of the PURCHASE AGREEMENT, the BUYER shall pay or caused to be paid to the SELLER the amounts provided in the SCHEDULE OF PRICES AND RATES.

　　4.2Unless expressly otherwise provided for in the SCHEDULES OF PRICES AND RATES, or in any CHANGE ORDER, all rates, sums and prices stated are fixed and not subject to any revision, escalation, or adjustment whether due to currency fluctuations or otherwise.

　　4.3Except where it is expressly provided that the BUYER shall carry out an obligation under the PURCHASE AGREEMENT at its own cost, all things required to be supplied or performed by the SELLER under the PURCHASE AGREEMENT shall be at the SELLER'S cost and deemed to be included in the PURCHASE AGREEMENT PRICE.

　　4.4The SELLER shall submit an invoice for payment only when all provisions in the SCHEDULE OF PRICES AND RATES have been complied with and a “Release Note for Shipment” as described in INSPECTION, where applicable, has been issued by the BUYER. The release note format for milestone payment to support SELLER’s invoice is attached in Appendix I–4.

　　4.5Each invoice must be supported by the necessary information as set out in the SCHEDULE OF PRICES AND RATES or otherwise as required by the BUYER, failing which the invoice shall be deemed invalid.

　　4.6If SELLER foresees any delay in the delivery of the GOODS extending beyond the expiry date of the Bank Guarantees, then SELLER is obliged to renew/extend the Bank Guarantee(s) for the corresponding period of delay.

　　4.7In the event the BUYER desires to dispute any invoice submitted by the SELLER, the BUYER shall within thirty (30) days of receipt of the invoice, notify the SELLER of the item in dispute and shall specify its reasons for doing so.

　　4.8Payment in respect of such item in dispute shall be withheld until settlement of the dispute but all undisputed items of such invoice shall be paid in the manner set out in this Clause.

　　4.8.1Separate invoices shall be required in each instance. Disputed items from different invoices shall not be grouped together.

　　4.8.2A separate invoice shall be given for the undisputed portion of any invoice that is under dispute.

　　4.8.3The SELLER will be required to submit a new invoice for any disputed items when settled. Such invoice shall quote the original invoice number under which the disputed items were first billed notwithstanding that the amounts claimed might be different. No additional charges shall be applicable as a result of delay in payment due to disputed invoices.

　　4.9Within thirty (30) days of receipt by the BUYER of a correctly prepared and adequately supported invoice, the BUYER shall cause the invoiced amount to be paid into a bank account nominated by the SELLER.

　　4.10All payments to SELLER under the terms of this PURCHASE AGREEMENT shall be in United States Dollar (USD). All costs relating to payment in foreign currency shall be borne by the SELLER.

　　4.11The SELLER shall nominate a bank account into which payments may be made. The SELLER shall inform the BUYER of this nomination in writing. The SELLER shall maintain only one account at any one time for the purpose of all payments to be made into it by the BUYER under this PURCHASE AGREEMENT.

　　4.12In so far as the PURCHASE AGREEMENT or any part thereof is cost reimbursable, the BUYER shall be entitled to all discounts, trade commissions, refunds, deductions, etc. (including all discounts due to payment of bills within a specified time or on a “cash” basis) which the SELLER did obtain, or ought to have reasonably obtained on a reimbursable item.

　　4.13If at any time during the duration of the PURCHASE AGREEMENT, the BUYER provides any materials, equipment or services of any nature, which form part of the obligation of the SELLER under the PURCHASE AGREEMENT, then the BUYER shall be entitled to recover from the SELLER by way of set-off in the manner described in this clause.

　　4.14The BUYER shall be entitled to exercise the right of set-off against any amount due to the SELLER under this PURCHASE AGREEMENT or otherwise:

　　(1) any sum which it in good faith regards as being owed by the SELLER to the BUYER; and

　　(2) such amount sufficient to indemnify the BUYER completely against any LIENS against the SELLER.5Termination

　　5.1Subject to Article 8, either PARTY may be entitled to terminate the Contract if the other Party:

　　(1) becomes bankrupt or insolvent, goes into liquidation, has a receiving or administration order made against him, compounds with his creditors, or carries on business under a receiver, trustee or manager for the benefit of his creditors, or if any act is done or event occurs which (under applicable Laws) has a similar effect to any of these acts or events.

　　(2) Fails to meet the time requirement.

　　5.2The termination of the AGREEMENT in accordance with Clause 5.1 herein shall not prejudice any other rights of the PARTY, under the AGREEMENT or otherwise.

　　6Liabilities

　　6.1In case of late delivery of the GOODS or any part thereof after the agreed contractual DELIVERY TIME, the SELLER shall pay two percent (2%) of the value of the portion of the GOODS which is late per week of delay, pro-rated on a daily basis, up to a maximum aggregate of ten percent (10%) of the total PURCHASE AGREEMENT value.

　　6.2The SELLER shall be absolutely liable to and indemnify the BUYER from and against all loss of or damage to GOODS and/or EQUIPMENT and/or MATERIALS or any part thereof, including BUYER supplied GOODS and EQUIPMENT and/or MATERIALS after delivery to the SELLER in accordance with the PURCHASE AGREEMENT and including those provided by the SELLER up to the point risk transfers to the BUYER under the PURCHASE AGREEMENT (save and except to the extent that loss or damage is occasioned by a cause arising before transfer of risk e.g. defective packing), whether or not such loss or damage is caused or contributed to by negligence or other default of the BUYER, its AFFILIATE COMPANIES, CO-VENTURERS or , or their respective employees, servants and agents.

　　6.3The BUYER shall be absolutely liable at all times and in all circumstances for all loss of or damage to property of the BUYER and the BUYER shall indemnify and hold harmless the SELLER, its SUBCONTRACTORS or MANUFACTURERS, their respective employees, servants and agents against all costs, claims and demands arising out of such loss or damage, whether or not such loss or damage is caused or contributed to by negligence or other default of the SELLER, its SUBCONTRACTORS or MANUFACTURERS or their respective employees, servants and agents.

　　6.4The SELLER shall be absolutely liable at all times and in all circumstances for all loss of or damage to property of the SELLER, its SUBCONTRACTORS or MANUFACTURERS or their respective employees, servants and agents and the SELLER shall indemnify and hold harmless the BUYER, its AFFILIATE COMPANIES, CO-VENTURERS and their respective employees, servants and agents indemnified against all costs, claims and demands arising out of such loss or damage whether or not such loss or damage is caused or contributed to by negligence or other default of the BUYER, its AFFILIATE COMPANIES, CO-VENTURERS or , or their respective employees, servants and agents.

　　6.5In the event of pollution or contamination caused by the SELLER’S EQUIPMENT or property or the equipment or property of the SELLER’S SUBCONTRACTORS or MANUFACTURERS including the discharge or escape of oil, other pollutant, contaminants, wreckage or debris, the SELLER shall be liable for, indemnify and hold harmless the BUYER, its AFFILIATE COMPANIES, CO-VENTURERS and from and against all loss or damage to any person or property, all cost of containment, clean up and removal of the pollutants or contaminants whether or not such loss or damage is caused by or contributed to by negligence or other default of the BUYER, its AFFILIATE COMPANIES, or CO-VENTURERS and their respective employees, servants and agents.

　　6.6In the event of pollution or contamination caused by the BUYER’S EQUIPMENT or property including the discharge or escape of oil, other pollutant, contaminants, wreckage or debris, the BUYER shall be liable for and indemnify the SELLER from and against all loss or damage to any person or property, all cost of containment, clean up and removal of the pollutants or contaminants whether or not such loss or damage is caused by or contributed to by negligence or other default of the SELLER, its SUBCONTRACTORS or MANUFACTURERS and their respective employees, servants and agents.

　　6.7In respect of the first United States Dollars four Million (USD 4,000,000.00) for any one incident or series of incidents arising from any one event, the SELLER hereby indemnifies and holds harmless the BUYER, its AFFILIATE COMPANIES, CO-VENTURERS and from all injuries, disease, death to, and/or loss of or damage to property of third parties caused by or contributed to by or partly attributable to any act or omission, whether such act or omission is negligent or otherwise, of (i) the SELLER, its SUBCONTRACTORS or MANUFACTURERS or any of their respective employees, servants or agents and/or their equipment or (ii) the BUYER, its AFFILIATE COMPANIES, CO-VENTURERS or , or any of their respective employees, servants or agents and/or their equipment. Third Party Liability in excess of United States Dollars Five Million (USD 5,000,000.00) for any one incident or series of incidents arising from any one event shall be determined by applicable law. For the purposes of this Clause, “third parties” shall not include the employees of the BUYER. In the event of any claim or action brought against the SELLER arising out of the matters referred to in this clause, the SELLER shall consult the BUYER in all such matters and shall not make any settlement, admission or compromise without the prior approval of the BUYER, which approval shall not be unreasonably withheld.

　　6.8The SELLER shall be absolutely liable at all times and in all circumstances for all injuries, disease, death to, and/or loss or damage to property of the SELLER, its SUBCONTRACTORS or MANUFACTURERS or their respective employees, servants and agents and the SELLER shall hold the BUYER, its AFFILIATE COMPANIES, CO-VENTURERS and , and their respective employees, servants and agents indemnified against all costs, claims and demands arising out of such injuries, death, diseases, loss or damage. The liability and indemnity shall apply in full even though the injuries, death, disease, loss or damage was caused by, or contributed to by or was partly attributable to any act or omission, whether such act or omission is negligent or otherwise, of the BUYER, its AFFILIATE COMPANIES, CO-VENTURERS or  or any of their respective employees, servants or agents and the SELLER shall not seek contribution from such person or persons for such reason.

　　6.9The BUYER shall be absolutely liable at all times and in all circumstances for all injuries, disease, death to, and/or loss or damage to property of the employees of the BUYER and the BUYER shall hold the SELLER, its SUBCONTRACTORS, MANUFACTURERS, and their respective employees, servants and agents indemnified against all costs, claims and demands arising out of such injuries, death, diseases, loss or damage. The liability and indemnity shall apply in full even though the injuries, death, disease, loss or damage was caused by or contributed to by, or was partly attributable to any act or omission, of the SELLER, its SUBCONTRACTORS, MANUFACTURERS, or any of their respective employees, servants and agents and the BUYER shall not seek contribution from such person or persons for such reason.

　　6.10The indemnities extended by the PARTIES under the PURCHASE AGREEMENT shall cover not only sums paid by and on behalf of one PARTY in satisfaction of the judgement or award, but also all reasonable sums including costs, legal fees and expenses paid by the other PARTY.

　　6.11Except where otherwise expressly stated in the PURCHASE AGREEMENT, the BUYER, its AFFILIATE COMPANIES, CO-VENTURERS and  and the SELLER, its SUBCONTRACTORS or MANUFACTURERS shall not be liable to each other for loss of profit, anticipated profit or revenue or business interruption or any other indirect or consequential loss arising out of or in connection with the PURCHASE AGREEMENT howsoever caused.

　　6.12No review, approval, acknowledgment or certificate given by the BUYER shall relieve the SELLER from any liability or obligation under the PURCHASE AGREEMENT unless the same is expressly set out by the BUYER.

　　7Confidentiality

　　7.1“Confidential Information” is any information in whatsoever form disclosed by or on behalf of the BUYER or its AFFILIATE COMPANIES to the SELLER, or generated or acquired by the SELLER, its SUBCONTRACTOR or MANUFACTURER in the performance of the PURCHASE AGREEMENT, which at the time of disclosure, generation or acquisition is not:

　　(1) in the lawful, unrestricted possession of the SELLER; or

　　(2) part of public knowledge or literature.

　　7.2The SELLER, its SUBCONTRACTOR and MANUFACTURER shall at all times, both within the duration of this PURCHASE AGREEMENT and at any time thereafter:

　　(1) keep all Confidential Information secret and shall not divulge any Confidential Information to third parties, except as may be required by applicable law, court order, stock exchange requirement, or government order, rule or regulation.

　　(2) Use Confidential Information only for performance of the PURCHASE AGREEMENT.

　　(3) preserve and cause its employees, servants and agents and all its SUBCONTRACTOR and MANUFACTURER and their employees, servants and agents to preserve the secrecy of all Confidential Information.

　　(4) notify the BUYER promptly upon discovery of any instance where the requirements of this Clause have not been complied with, and assist the BUYER in recovering, or preventing any further dissemination of, any Confidential Information.

　　7.3The SELLER shall promptly return, destroy or erase, at BUYER'S option all documents, drawings, data or Confidential Information provided to SELLER by the BUYER, and provide written confirmation that such action has been taken, upon:

　　(1) completion of the PURCHASE AGREEMENT; or

　　(2) receipt by SELLER of the BUYER'S notification of discontinuance or termination of the PURCHASE AGREEMENT or any part thereof; or

　　(3) receipt by SELLER of the BUYER'S request for return or destruction of all such documents, drawings, data or Confidential Information.

　　7.4The SELLER shall obtain prior written approval from the BUYER before the SELLER, its SUBCONTRACTOR or MANUFACTURER makes any public release, announcement, regarding the PURCHASE AGREEMENT or the SELLER'S activities related to its participation in the PURCHASE AGREEMENT, except as may be required by applicable law, court order, stock exchange requirement, or government order, rule or regulation.

　　7.5All information provided by the SELLER which the SELLER wishes to remain confidential shall be clearly marked as being confidential. In respect of such confidential information, the BUYER shall be entitled to:

　　(1) disclose to and authorise use by AFFILIATE COMPANIES, CO-VENTURES and ; and

　　(2) disclose pursuant to any statutory or other legal requirement; and

　　(3) subject to the SELLER'S prior consent, which shall not be unreasonable withheld or delayed, disclose to and authorise use by third parties to the extent necessary for the performance of the PURCHASE AGREEMENT.

　　7.6This Clause shall continue in force notwithstanding the completion, or earlier termination of this PURCHASE AGREEMENT.

　　8Force Majeure

　　8.1Neither the BUYER nor the SELLER shall be liable one to the other for any delay or failure to perform its obligations under the PURCHASE AGREEMENT where and to the extent such delay or failure is caused by Force Majeure.

　　8.1.1Force Majeure events shall refer to Acts of God or force of nature or similar events beyond the reasonable control of the parties or either of them.

　　8.1.2However, Force Majeure shall not include the following:

　　(1) Late delivery of materials caused by congestion at a supplier's plant or elsewhere, or oversold condition of the market, inefficiencies, or similar occurrences;

　　(2) Late performance by a SUBCONTRACTOR or MANUFACTURER caused by a shortage of supervisors or labour, inefficiencies, or similar occurrences; unless caused by circumstances that are themselves Force Majeure events which are beyond both the SELLER, SUBCONTRACTOR or MANUFACTURER'S control;

　　(3) Mechanical breakdown of any item of the SELLER'S, SUBCONTRACTOR'S or MANUFACTURER'S equipment, plant or machinery;

　　(4) Contractual commitment made by SELLER to third parties which limits SELLER'S ability to provide materials or equipment;

　　(5) Financial distress of the SELLER, SUBCONTRACTOR or MANUFACTURER;

　　(6) Cumulative effect of recurring weather over time, including but not limited to excessive cumulative rainfall and/or period of high relative humidity.

　　8.2On the occurrence of event of Force Majeure the party claiming to be affected thereby shall:

　　(1) immediately notify the other party, giving full particulars thereof;

　　(2) use its best endeavors to remedy such failure of fulfillment with all reasonable dispatch;

　　(3) mitigate its losses arising from the effects of such Force Majeure;

　　(4) keep the other party fully advised of the progress being made in such efforts;

　　(5) upon the cessation of such Force Majeure, to give notice as soon as it is practicable to do so; and

　　(6) upon the cessation of such Force Majeure, to resume its obligations under the PURCHASE AGREEMENT.

　　8.3Unless otherwise agreed by the parties, the party affected by Force Majeure shall give notice of a period not less than 10% of the period of the Force Majeure before requiring the other party to resume its obligation under the PURCHASE AGREEMENT.

　　8.4Unless otherwise agreed by the parties, if an event of Force Majeure continues for a continuous period of more than ninety (90) days, this PURCHASE AGREEMENT shall be deemed to have been mutually terminated and the provisions relating to PAYMENTS IN THE EVENT OF DISCONTINUANCE OR TERMINATION FOR NON-DEFAULT shall apply.

　　9Arbitration

　　9.1Any dispute, claim or controversy arising from or in connection with this PURCHASE AGREEMENT (including any question regarding this PURCHASE AGREEMENT’s existence, validity or termination) shall be exclusively submitted to the Hong Kong International Arbitration Center for arbitration, which shall be conducted in accordance with the Center’s arbitration rules in effect at the time of applying for arbitration. The place of arbitration shall be Hong Kong Special Administrative Region. The tribunal shall consist of three arbitrators and the Parties agree that all arbitrators shall be neutral, unbiased and without conflicting interests. The costs of arbitration (including the fees paid to the arbitrators and to Hong Kong International Arbitration Center) shall be borne by the losing Party. The language of the arbitral proceedings shall be English. A written record of the arbitration hearings shall be kept and be made available to the Parties. The arbitral award shall be final and binding upon both parties.

　　9.2Pending the resolution of any disputes, controversies or claims arising out or relating to this PURCHASE AGREEMENT, the SELLER shall perform and/or continue performing all its obligations specified in the PURCHASE AGREEMENT.

　　10Applicable Law

　　10.1The validity, application, interpretation and implementation of the PURCHASE AGREEMENT and any dispute, controversy and claim herein, shall be governed exclusively by the laws of England.

　　11Miscellaneous

　　11.1Independent Contractor Relationship

　　11.1.1The BUYER shall have the right to instruct and direct the SELLER only as to the results to be obtained under the PURCHASE AGREEMENT. The SELLER shall be, and for all purposes shall be deemed to be, an independent contractor and not the agent or servant of BUYER. The BUYER shall not have any authority to supervise the employees, representatives of the SELLER, its SUBCONTRACTOR or MANUFACTURER; and accomplishing the PURCHASE AGREEMENT shall be under the sole supervision and control of the SELLER.

　　11.1.2The SELLER shall have no authority to make any statements, representations, or commitments of any kind or to take any action which shall be binding upon BUYER except as expressly provided for herein or as may be authorized in writing by BUYER.

　　11.2Conflict of Interest

　　11.2.1The SELLER itself shall not, and shall ensure that its SUBCONTRACTOR shall not, directly or indirectly act in conflict of interest with their duties to the BUYER. Such conflicts of interest shall include circumstances where employees or officers or agents of the BUYER:

　　(1) enter into any business arrangements with the SELLER and/or SUBCONTRACTOR;

　　(2) pay or receive any commission, fees, rebates or loans;

　　(3) favour or being favoured with gifts, services or entertainment.

　　11.2.2The SELLER shall notify the BUYER promptly upon discovery of any instance where the SELLER or its SUBCONTRACTOR has not complied with the requirements of this Clause.

　　11.2.3For the purpose of this Clause, reference to BUYER, SELLER, SUBCONTRACTOR and MANUFACTURER shall include reference to their respective officers, employees, agents and their families.

　　11.3Subcontract

　　11.3.1The SELLER shall ensure that the rights of the BUYER and the requirements in the PURCHASE AGREEMENT regarding SUBCONTRACTORS are effectively provided for in each SUBCONTRACT. It shall be the duty of the SELLER to ensure that nothing in the SUBCONTRACT shall conflict with the PURCHASE AGREEMENT.

　　11.3.2The SELLER shall not subcontract the whole or the majority of the WORK. The SELLER may only subcontract a part of the WORK subject to the following:

　　(1) The SELLER shall not enter into any SUBCONTRACT without the prior written consent of the BUYER. Any consent granted pursuant to this Clause shall not create any contractual relationship between any SUBCONTRACTOR and the BUYER nor shall it relieve the SELLER of its responsibilities in respect of the SUBCONTRACTOR.

　　(2) The SELLER shall furnish the following information to the BUYER and allow the BUYER an adequate opportunity to review the proposed SUBCONTRACT:

　　(a) the form of the SUBCONTRACT;

　　(b) the choice of the SUBCONTRACTOR;

　　(c) the part of the WORK covered under the SUBCONTRACT;

　　(d) insofar as the BUYER is required to separately reimburse the SELLER the amounts paid to the SUBCONTRACTOR, the cost of such SUBCONTRACT; and

　　(e) any other information requested by the BUYER.

　　11.3.3No SUBCONTRACT shall relieve the SELLER from any obligations or liabilities under the PURCHASE AGREEMENT and the SELLER shall be responsible for all works, acts, defaults and breaches of duty of any SUBCONTRACTOR or its employees, servants or agents as fully as if they were the work, acts or defaults or breaches of duty of the SELLER.

　　11.3.4Each SUBCONTRACT shall provide terms:

　　(1) for suspension and/or discontinuance of part or all of the related WORK and for termination of the SUBCONTRACT in terms consistent with similar provisions of this PURCHASE AGREEMENT.

　　(2) that in the event of discontinuance of part or all of the WORK or termination of the PURCHASE AGREEMENT, the SELLER shall, at BUYER'S option, assign any such SUBCONTRACT to the BUYER. Unless such an assignment takes place, the SUBCONTRACTOR shall be responsible only to the SELLER who shall in turn be responsible to the BUYER.

　　(3) to secure all rights and remedies of the BUYER provided under the PURCHASE AGREEMENT and must impose upon the SUBCONTRACTOR all of the general duties and obligations required to fulfill the PURCHASE AGREEMENT.

　　11.3.5Upon request by the BUYER, the SELLER shall within fourteen (14) days of such request, or such other time as may be specified by the BUYER, furnish to the BUYER:

　　(1) a list of all SUBCONTRACTORS utilised by the SELLER in connection with the WORK.

　　(2) satisfactory evidence that all SUBCONTRACTORS have been paid on time and in full for WORK done or goods supplied in connection with the WORK.

　　11.3.6The SELLER shall not replace the SUBCONTRACTOR unless:

　　(1) the SELLER proves extenuating circumstances; and

　　(2) prior approval is given by the BUYER.

　　11.4BUYER and SELLER REPRESENTATIVE

　　11.4.1The SELLER and the BUYER shall each nominate a representative to represent it in all matters connected with this PURCHASE AGREEMENT in accordance with the ADMINISTRATION PROCEDURES.

　　11.4.2All instructions, decisions and information made under the provisions of the PURCHASE AGREEMENT by either party shall be notified and received only by the BUYER REPRESENTATIVE or SELLER REPRESENTATIVE or their nominated deputy.

　　11.4.3Except as expressly stated in the PURCHASE AGREEMENT, the BUYER REPRESENTATIVE has no power to amend, extend or terminate the PURCHASE AGREEMENT nor to waive any rights of the BUYER in respect of any antecedent breaches of the PURCHASE AGREEMENT.

　　11.4.4The BUYER REPRESENTATIVE and any person authorised by the BUYER REPRESENTATIVE shall have access at all reasonable times to the WORKSITE. The SELLER shall use its best endeavours to secure such access to any WORKSITE under the control of third parties.

　　11.4.5The SELLER REPRESENTATIVE shall be an employee of the SELLER. The appointment, change, or any delegation of the authority of, the SELLER REPRESENTATIVE and any terms thereof shall be subject to prior approval by the BUYER, which shall not be unreasonably withheld or delayed.

　　11.4.6The SELLER REPRESENTATIVE has the authority to commit the SELLER in all matters under the PURCHASE AGREEMENT and, subject to any permitted delegation of such authority, shall be responsible for issuing to and receiving from BUYER all notices, information, instructions and decisions.

　　11.4.7All communication made to the SELLER REPRESENTATIVE shall be deemed to be made to the SELLER and the BUYER shall be entitled to rely on all decisions made or communicated by SELLER REPRESENTATIVE as being those of SELLER.

　　11.4.8Except as expressly stated in the PURCHASE AGREEMENT, the SELLER REPRESENTATIVE has no power to amend, extend or terminate the PURCHASE AGREEMENT.

　　11.5Guarantee

　　11.5.1The SELLER guarantees that all GOODS supplied under the terms of the PURCHASE AGREEMENT are fit for their intended purpose, of good quality and workmanship, meet accepted and specified safety standards and are in accordance with SCOPE OF SUPPLY and TECHNICAL SPECIFICATION.

　　11.5.2The SELLER grants to BUYER the benefits of all guarantees or warranties that are given to the SELLER by its MANUFACTURER, SUBCONTRACTOR agents or representatives for GOODS supplied under the PURCHASE AGREEMENT.

　　11.5.3The guarantee provided under this clause shall apply to GOODS up to 18 months from the receipt of the GOODS and software by the BUYER in accordance with the DELIVERY TERM, or 12 months from the date of commissioning, whichever is earlier.

　　11.5.4The guarantee period of the GOODS shall be extended by the same amount of time during which the GOODS have been out of operation or their putting into operation has been delayed as a result of a defect to which this guarantee applies.

　　11.5.5The SELLER shall at its own expense, upon being notified by the BUYER that GOODS are defective or do not meet specifications:

　　(1) repair or replace any defective or non-conforming portion of the GOODS; and

　　(2) rectify the performance of the PURCHASE AGREEMENT, if any.

　　11.6The SELLER shall not replace the MANUFACTURER or SUBCONTRACTOR as stated in SCOPE OF SUPPLY prior to BUYER’s approval.

　　11.7This PURCHASE AGREEMENT constitutes the entire agreement between the BUYER and the SELLER and supersedes all prior negotiations, representations or agreements related to this PURCHASE AGREEMENT, either written or oral except to the extent they are expressly incorporated.

　　11.8No-Waiver

　　11.8.1No failure or delay on the part of the BUYER nor any omission to exercise any right, power, privilege or remedy accruing to the BUYER under this PURCHASE AGREEMENT shall impair any such right, power, privilege or remedy or be construed as a waiver thereof or any acquiescence of any DEFAULT OF THE SELLER.

　　11.8.2Neither the presentation nor payment of an individual invoice shall constitute a settlement of dispute, an accord and satisfaction, a remedy of account stated, or otherwise waive or affect the rights of the parties under this PURCHASE AGREEMENT.

　　11.9Assignment

　　11.9.1The SELLER shall not assign the whole or any part of PURCHASE AGREEMENT nor any benefit or interest under it without the prior written approval of the BUYER. The BUYER shall be entitled to assign the whole or any part of the PURCHASE AGREEMENT or any benefit or interest under it at any time without the approval of the SELLER provided that the BUYER notifies the SELLER of such an assignment.

　　11.9.2Any purported assignment without the written approval of the BUYER shall be absolutely void against the BUYER. In such event, the BUYER shall have no obligation whatsoever to the purported assignee. Any such purported assignment shall not release or relieve the SELLER of any of its obligations under the PURCHASE AGREEMENT.

　　11.9.3The BUYER shall be entitled to assign the whole or any part of the PURCHASE AGREEMENT or any benefit or interest under it at any time without the approval of the SELLER provided that the BUYER notifies the SELLER of such an assignment.

　　11.10Restrictions on Major New Work

　　11.10.1The SELLER shall not accept any major new work, which in the BUYER'S reasonable opinion, will adversely affect the SELLER'S allocation of its staff, experienced personnel and other resources in sufficient quantities to accomplish the WORK by the COMPLETION DATE.

　　11.10.2The BUYER may allow the SELLER to accept major new work provided that:

　　(1) the SELLER shall, before it takes on any major new work, whether or not the said new work is related to a new or existing contract, demonstrate to the BUYER'S satisfaction that acceptance of such new work will not adversely affect the SELLER'S ability to properly perform its obligations under the PURCHASE AGREEMENT; and

　　(2) the allocation of the SELLER'S personnel to the WORK shall be given priority over any major new work including the cumulative effect of such new work.

　　11.11Notices

　　11.11.1All instructions, notifications, agreements, authorizations, approvals and acknowledgments shall be in writing and addressed to the other Party's designated representative at the address stated in ADMINISTRATION PROCEDURES. All communication so made shall be deemed to have been properly given or made.

　　11.11.2Written notice or instruction shall be deemed to have been received:

　　(1) upon confirmed receipt of delivery if delivered by hand;

　　(2) upon confirmed transmission if sent by fax;

　　(3) upon acknowledgement of receipt if sent by registered mail or courier;

　　(4) upon acknowledgement of receipt of contents of e-mail (other than auto-reply) if sent by e-mail.

　　11.11.3If the time of such deemed receipt is not during customary hours of business, notice shall be deemed to have been received at 8:00 a.m. on the first day of business thereafter.

　　11.11.4Either party may change their address to which notices shall be sent by giving the other party written notice of such change.

　　11.11.5The SELLER shall notify the BUYER as soon as possible of all things which in the opinion of the SELLER appear to be deficiencies, omissions, contradictions or ambiguities or conflicts with applicable law in the PURCHASE AGREEMENT. The BUYER will review these items and issue the necessary instructions before the SELLER proceeds with the performance of any part of the WORK affected.

　　11.11.6The SELLER shall notify the BUYER immediately of any impending or actual stoppages of work, industrial disputes or other matters affecting or likely to affect the performance of the WORK.

　　11.12Indemnity

　　11.12.1The SELLER shall save, indemnify, defend and hold harmless the BUYER from all claims, losses, damages, costs (including legal costs on a solicitor and client basis), expenses, and liabilities of every kind and nature for, or arising out of, any alleged or actual infringement of Intellectual Property right, arising out of or in connection with the performance of the obligations of the SELLER under the PURCHASE AGREEMENT.

　　11.12.2Subject to the above, the BUYER shall save, indemnify, defend and hold harmless the SELLER from all claims, losses, damages, costs (including legal costs), expenses, and liabilities of every kind and nature for, or arising out of, any alleged or actual infringement of any patent or proprietary or protected right arising out of information, instructions or materials or equipment supplied by the BUYER.

　　11.13Intellectual Property Rights

　　11.13.1Neither the BUYER nor the SELLER shall have the right of use other than for the purposes of the PURCHASE AGREEMENT, whether directly or indirectly, of any patent, copyright, proprietary right or confidential know how, trademark or process (“Intellectual Property”) provided by the other party and the rights in such Intellectual Property shall remain with the party providing the same.

　　11.13.2Rights to any potential or registrable Intellectual Property in any country in the world shall vest in the SELLER where such rights result from:

　　(1) developments by the SELLER which are based wholly on data, equipment, processes, substances and the like in the possession of the SELLER at the date of the PURCHASE AGREEMENT or otherwise produced outside of the PURCHASE AGREEMENT; or

　　(2) enhancements of or in the existing Intellectual Property rights of the SELLER.

　　11.13.3Rights to any potential or registrable Intellectual Property in any country in the world shall vest in the BUYER where such rights result from:

　　(1) developments by the BUYER which are based wholly on data, equipment, processes, substances and the like in the possession of the BUYER at the date of the PURCHASE AGREEMENT or otherwise produced outside the PURCHASE AGREEMENT; or

　　(2) enhancements of or in the existing Intellectual Property rights of the BUYER.

　　11.13.4Except as provided above, where any potential or registrable Intellectual Property right in any country in the world arises out of the PURCHASE AGREEMENT and is invented during the term of the PURCHASE AGREEMENT, the parties shall negotiate in good faith to vest such rights in both parties in proportion to the effort contributed by each party.

　　11.13.5Where under this Clause an Intellectual Property right vests in the parties jointly, then the parties shall, unless otherwise agreed in writing, jointly file a patent or other registration application in that joint right.

　　11.13.6Where under this Clause an Intellectual Property right vests in one of the parties absolutely, such party shall give the other party a royalty-free, irrevocable, non-exclusive, non-transferable, worldwide license to use such Intellectual Property right, which shall not be sub-licensed, in the following manner:

　　(1) Where the Intellectual Property right vests in the BUYER, such license shall be deemed to be given to the SELLER solely for the purpose of the performance of the PURCHASE AGREEMENT.

　　(2) Where the Intellectual Property right vests in the SELLER, such license shall be deemed to be given to the BUYER solely for the purpose of performance, completion, use and maintenance of the PURCHASE AGREEMENT and any product derived therefrom.

　　11.14All schedules and Appendices are an integral part of the agreement.

　　11.15This AGREEMENT shall become effective upon its execution by both Parties and will continue to be effective for a duration of 24 months thereafter.

　　11.16This AGREEMENT is executed in four(4) originals, with each of equally binding force, and the Parties hereto shall each keep two(2) originals.

　　SCHEDULES:

　　Schedule I SCHEDULES OF PAYMENT, PRICES & RATES

　　Schedule II SCOPE OF SUPPLY

　　Schedule III ADMINISTRATION PROCEDURES

　　APPENDICES

　　Appendix I-1:Bank Guarantee Format

　　Appendix I-2:Shipping Instructions

　　Appendix I-3:Performance Guarantee

　　Appendix I-4:Release Note Format for Milestone Payment

　　IN WITNESS WHEREOF, this PURCHASE AGREEMENT has been signed and delivered as of the day and year first above written by their duly authorized representatives of the BUYER and the SELLER.
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　　Preface

　　1.This standard contract for Consulting Services has been prepared by the Bank for use by its borrowers and their implementing agencies (referred to hereafter as Clients) when they hire a consulting firm (referred to hereinafter as the Consultant) to provide services paid on lump-sum basis.  In such cases, the use of this contract is mandatory for contracts financed partly or wholly by the Bank.

　　2.The Contract includes four parts: the Form of Contract, the General Conditions of Contract, the Special Conditions of Contract, and the Appendices.  The Client using this standard contract should not alter the General Conditions.  Any adjustment to meet project features should be made only in the Special Conditions.

　　3.Lump-sum contracts are normally used when definition of the tasks to be performed is clear and unambiguous, when the commercial risk taken by the Consultant are relatively low, and when therefore such Consultant are prepared to perform the assignment for an agreed predetermined lump-sum price.  Such price is arrived at on the basis of inputs - including rates - provided by the Consultant.  The Client agrees to pay the Consultant according to a schedule of payments linked to the delivery of certain outputs, for example reports.  A major advantage of the lump-sum contract is the simplicity of its administration, the Client having only to be satisfied with the outputs without monitoring the staff inputs.  Studies are usually carried out on a lump-sum basis: for example, surveys, master plans, economic, sector, simple feasibility and engineering studies.

　　CONTRACT FOR CONSULTANTS’ SERVICES

　　Lump-Sum

　　between

　　［］

　　and

　　［］

　　Dated:  DD MM YY

　　I.  Form of Contract

　　LUMP-SUM

　　This CONTRACT (hereinafter called the “Contract”) is made the ［］ day of the month of ［］, ［］, between, on the one hand, ［］ (hereinafter called the “Client”) and, on the other hand, ［］ (hereinafter called the “Consultant”).

　　WHEREAS

　　(a)the Client has requested the Consultant to provide certain consulting services as defined in this Contract (hereinafter called the “Services”);

　　(b)the Consultant, having represented to the Client that it has the required professional skills, and personnel and technical resources, has agreed to provide the Services on the terms and conditions set forth in this Contract;

　　(c)the Client has received a grant from the International Bank for Reconstruction and Development (hereinafter called the “Bank”) towards the cost of the Services and intends to apply a portion of the proceeds of this grant to eligible payments under this Contract, it being understood (i) that payments by the Bank will be made only at the request of the Client and upon approval by the Bank, (ii) that such payments will be subject, in all respects, to the terms and conditions of the agreement providing for the grant, and (iii) that no party other than the Client shall derive any rights from the agreement providing for the grant or have any claim to the grant proceeds.

　　NOW THEREFORE the parties hereto hereby agree as follows:

　　1.The following documents attached hereto shall be deemed to form an integral part of this Contract:

　　(a)The General Conditions of Contract;

　　(b)The Special Conditions of Contract;

　　(c)The following Appendices:

　　Appendix A:  Description of Services Not used

　　Appendix B:  Reporting Requirements Not used

　　Appendix C:  Key Personnel and Sub-Consultants Not used

　　Appendix D:  Breakdown of Contract Price in Foreign Currency Not used

　　Appendix E:  Breakdown of Contract Price in Local Currency Not used

　　Appendix F:  Services and Facilities Provided by the Client Not used

　　Appendix G:  Form of Advance Payment Guarantee Not used

　　2.The mutual rights and obligations of the Client and the Consultant shall be as set forth in the Contract, in particular:

　　(a)the Consultants shall carry out the Services in accordance with the provisions of the Contract; and

　　(b)the Client shall make payments to the Consultants in accordance with the provisions of the Contract.

　　IN WITNESS WHEREOF, the Parties hereto have caused this Contract to be signed in their respective names as of the day and year first above written.

　　For and on behalf of ［］

　　［Authorized Representative］

　　For and on behalf of ［］

　　［Authorized Representative］

　　II. General Conditions of Contract

　　1.  General Provisions











































　　IV. Appendices

　　Appendix A—Description of Services

　　Note:  Give detailed descriptions of the Services to be provided, dates for completion of various tasks, place of performance for different tasks, specific tasks to be approved by Client, etc.

　　Appendix B—Reporting Requirements

　　Note:  List format, frequency, and contents of reports; persons to receive them; dates of submission; etc.

　　The Consultant shall submit the following reports in both Chinese and English in the course of their assignment:

　　1) Inception Report, in 5 copies each and in electronic form within one month of commencement;

　　2) Interim Report, in 5 copies each and in electronic form within three months of commencement;

　　3) Draft Final Study Report, in 5 copies each and in electronic form within six months of commencement;

　　4) Final Study Report, in 10 hard copies each and 50 CD-ROM form within eight months of commencement.

　　Persons to receive the reports:

　　Appendix C—Key Personnel and Sub-Consultants

　　Note:  List under:

　　C-1Titles ［and names, if already available］, detailed job descriptions and minimum qualifications of Key Foreign Personnel to be assigned to work in the Government’s country, and estimated staff-months for each.

　　C-2Same as C-1 for Key Foreign Personnel to be assigned to work outside the Government’s country.

　　C-3List of approved Sub-Consultants (if already available); same information with respect to their Personnel as in C-1 or C-2.

　　C-4Same information as C-1 for Key local Personnel.

　　Appendix D—Breakdown of Contract Price in Foreign Currency

　　Note:  List here the elements of cost used to arrive at the breakdown of the lump-sum price - foreign currency portion:

　　1.Monthly rates for Personnel (Key Personnel and other Personnel).

　　2.Reimbursable expenses.

　　This appendix will exclusively be used for determining remuneration for additional services.

　　Appendix E—Breakdown of Contract Price in Local Currency

　　Note:  List here the elements of cost used to arrive at the breakdown of the lump-sum price - local currency portion:

　　1.Monthly rates for Personnel (Key Personnel and other Personnel).

　　2.Reimbursable expenditures.

　　This appendix will exclusively be used for determining remuneration for additional services.

　　Appendix F—Services and Facilities Provided by the Client

　　Note:  List here the services and facilities to made available to the Consultant by the Client.

　　Appendix G—Form of Advance Payments Guarantee

　　Note:  See Clause GC 6.4(a) and Clause SC 6.4(a).

　　Bank Guarantee for Advance Payment

　　［Bank’s Name, and Address of Issuing Branch or Office］

　　Beneficiary:［Name and Address of Client］

　　Date:

　　ADVANCE PAYMENT GUARANTEE No.:

　　We have been informed that ［name of Consulting Firm］ (hereinafter called “the Consultants”) has entered into Contract No. ［reference number of the contract］ dated ［insert date］ with you, for the provision of ［brief description of Services］ (hereinafter called “the Contract”).

　　Furthermore, we understand that, according to the conditions of the Contract, an advance payment in the sum of ［amount in figures］ (［amount in words］) is to be made against an advance payment guarantee.

　　At the request of the Consultants, we ［name of Bank］ hereby irrevocably undertake to pay you any sum or sums not exceeding in total an amount of ［amount in figures］ (［amount in words］)【注释1：The Guarantor shall insert an amount representing the amount of the advance payment and denominated either in the currency(ies) of the advance payment as specified in the Contract, or in a freely convertible currency acceptable to the Client.】upon receipt by us of your first demand in writing accompanied by a written statement stating that the Consultants are in breach of their obligation under the Contract because the Consultants have used the advance payment for purposes other than toward providing the Services under the Contract.

　　It is a condition for any claim and payment under this guarantee to be made that the advance payment referred to above must have been received by the Consultants on their account number at ［name and address of Bank］.

　　The maximum amount of this guarantee shall be progressively reduced by the amount of the advance payment repaid by the Consultants as indicated in copies of certified monthly statements which shall be presented to us.  This guarantee shall expire, at the latest, upon our receipt of the monthly payment certificate indicating that the Consultants have made full repayment of the amount of the advance payment, or on the day of , 2，whichever is earlier.  Consequently, any demand for payment under this guarantee must be received by us at this office on or before that date.

　　This guarantee is subject to the Uniform Rules for Demand Guarantees, ICC Publication No. 458.

　　［signature(s)］

　　Note:All italicized text is for indicative purposes only to assist in preparing this form and shall be deleted from the final product.

　　Annex V. Miscellaneous Annexes—Ad Hoc




　　结束语



　　IN PRINCIPLE CONTRACTS ARE MADE TO BE PERFORMED AND NOT TO BE AVOIDED ACCORDING TO THE WHIMS OF MARKET FLUCTUATION.

　　合同是为履行而定，非根据市场上下浮动而去逃避。

　　——Lord Roskill

　　英美律师起草的英文合同有着太多的制式表述和制式逻辑，而中国律师起草的英文合同又大多借鉴效仿英美律师起草的英文合同，因此，读者不管阅读英美律师起草的英文合同，还是中国律师起草的英文合同，都会为这些制式表述和制式逻辑所困。即使有着深厚法律功底和英文功底的律师，如果不了解英文合同中常用的这些制式表述和制式逻辑，也会发出“英雄无用武之地”的感叹。本书正是针对这些制式表述和制式逻辑进行分析，旨在为读者扫除这些障碍，使读者能在英文合同领域纵横驰骋，挥洒自己的律师才华。

　　总的来说，阅读分析英文合同，应着重注意以下几个方面：

　　第一，始终牢记客户的要求。

　　维护客户利益，促使客户利益最大化是律师不懈的追求。即使客户处于非常弱势的地位，也要将那些极端不合理的、可能存在极大风险的条款找出来，帮助客户规避这些风险。因为，即使对方处于非常强势的地位，他也不得不将合同条款的合理性考虑在内，如果一味地强势，可能导致整个合同被判无法执行。

　　第二，整体地阅读与分析英文合同。

　　阅读与分析英文合同，必须从宏观出发，综合考虑整个合同的各个条文，而不能仅局限于某一个具体的条文。合同的某个具体的条文只是整个合同微观的组成部分，如果合同条款之间存在矛盾冲突，法官在解释合同时就必须采取整体解释，解决合同中各相关条款间的协调及超越问题。

　　第三，始终牢记合同适用的法律是什么，再逐条对合同条款的风险进行分析。

　　适用不同的法律可能对双方权利义务影响至深。在阅读与分析英文合同每一个条文时，都必须充分考虑合同所适用的法律。

　　第四，对于不同的英文合同应该采取不同的阅读与分析策略。

　　对于某些集团公司内部协议，约定由母公司提供服务或关联公司之间进行采购。由于这是一个集团战略，读者在阅读与分析时也必须考虑和兼顾这种集团战略，只要保证该内部协议不触犯法律即可（比如，这种集团公司内部的交易如果因价格畸高或畸低被法院或税务机关认定为关联交易，从而遭致税务部门的查处或罚款，甚至触犯刑律等），而不必花很多时间对每一个条款每一个字眼中存在的某些细微的风险进行深究。但对于其他各种外部协议，则应就每个条款的每个字眼进行字斟句酌，挖掘并排除可能存在的风险。

　　最后，笔者需要特别提醒大家的是：合同性质不同，规定的条款也存在很大差别，这本书仅仅只能列举一些常见的合同条款，还远不能穷尽所有的合同条款。比如，在工程建设合同中关于员工雇佣的约定、关于业主进入现场检查的约定、关于因为业主原因导致窝工的责任约定；在海上货物运输合同中关于租船的约定（期租、程租等）、关于共同海损的约定、关于驳船的约定、关于绕航的约定、关于适航性约定，都存在很大的差别。这需要大家在实践中去积累更多的经验，本书只能起到一个抛砖引玉的导航作用，让你知道某个合同中最基本的、需要注意的问题，具体涉及专业性很强的合同，还必须有这方面的专业律师把关。

　　本书系作者就自身的经验给读者提供一个阅读分析英文合同的参考，希望读者在使用本书之后，对于英文合同能够不再“望约生畏”，并在对英文合同有了基础的掌握后，能够和对手有个对话的平台。但是本书不能作为律师或其他专业人士的替代品，因为法律文件毕竟有其专业性，而且事过境迁的律师专业意见也很可能不再适用，正如英文谚语所说：

　　NO SITUATION REPEATS ITSELF. ADVICE GIVEN IN ONE CONTEXT IN RELATION TO A CONTACT DOES NOT AUTOMATICALLY APPLY IN APPARENTLY SIMILAR CIRCUMSTANCES.

　　由于本人才识和经验尚有不足，故书中难免存在疏漏，请予指正。笔者希望借此机会能与广大读者共同切磋，一道前进。

　　电子邮件和MSN:wenxiang2008@hotmail.com。

OEBPS/Image00020.jpg
Il Special Conditions of Contract

Number of GC

Amendments of, and Supplements to, Clauses

Clause in the General Conditions of Contract
11 The words “in the Government's country” are amended to read “in
’ LI
1.2 The languages is [ English] .
The addresses are;
Client;
Attention ;
Facsimile
1.3 E-mail
Consultant:
Facsimile:
E-mail;
{The Member in Charge is [ insert name of member] }
Note; If the Consultant consists of a joint venture/ consortium/ associ-
(1.5} ation of more than one entity, the name of the entity whose address is

specified in Clause SC 1.6 should be inserted here. If the Consultant|
consists only of one entity, this Clause SC1.8 should be deleted from
the 8C.

Number of GC
Clause

Amendments of, and Supplements to, Clauses
in the General Conditions of Contract

The Authorized Representatives are:
For the Client:
For the Consultant

Note: While the Bank does not reimburse payments for duties and indi-
rect taxes levied by the Government’ s country, it leaves it to the Client to!
decide whether the Consultant ( i) should be exempted from any such!
levies, or (i) should be reimbursed by the Client for any such levies they|
rmight have to pay (or that the Client would pay such levies on behalf of]
the Consultant and the Personnel)

The Consultant must be informed in Clause Reference 3.7 of the Data
Sheet about which alternative the Client wishes to apply.

The Client warrarts that the Consultant, the Sub-Consultants and the Per-
sonnel shall be exempt from (or that the Client shall pay on behalf of the
Consultant, the Sub-Consultants and the Personnel, or shall reimburse
the Consultant, the Sub-Consultants and the Personnel for) any indirect
taxes, duties, fees, levies and other impositions imposed, under the Ap-
plicable Law, on the Consultant, the Sub-Consultants and the Personnel
in respect of;

(a)any payments whatsoever made to the Consuliant, Sub-Consultants.
and the Personnel (other than nationals or permanent residents of the
Govemment” s country), in connection with the carrying out of the Serv-
ices;
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Number of GC
Clause

Amendments of, and Supplements to, Clauses
in the General Conditions of Contract

(b)any equipment, materials and supplies brougft into the Govemment's
country by the Consultant or Sub-Consultants for the purpase of carrying out
the Senvices and which, after having been brought into such terriories, will
be subsequently withdrawn there from by them;

(cyany equipment imported for the purpose of carrying ot the Services
and paid for out of funds provided by the Client and which is treated as
property of the Client;

(d)any property brought into the Government”s country by the Consult-
ant, any Sub-Consultants or the Personnel (other than nationals or per-
manent residents of the Government’s country) , or the eligible depend-
ents of such Personnel for their personal use and which will subsequently
e withdrawn there from by them upon their respective departure from the:
Government" s country, provided that:

(1)the Consultant, Sub-Consultants and Personnel, and their eligible de-
pendents, shall follow the usual customs procedures of the Govemment's
country in importing properly into the Government”s country; and

(2)if the Consutant, Sub-Consultants or Personnel, or their eigible de-
pendents, do not withdraw but dispose of any propery in the Govern-
ment’s country upon which customs duties and taxes have been exemp-
ted, the Consultant, Sub-Consuftants or Personnel, as the case mey be,
(i) shall bear such customs duties and taxes in conformity with the regu-
Iations of the Government s country, or (i) shall reimburse them to the
Client if they were paid by the Client at the time the property in question
was brought into the Government’s country.

2.2

The date for the commencement of Services is [DD][MM] ,[YYYY].

2.3

The time period shall be [ 1.

3.4

The risks and the coverage shall be as follows:
(a)Third Party motor vehicle liabillty insurance in respect of motor ve-
hicles operated in the Government " s country by the Consultant of its
Personnel or any Sub-Consultants or their Personnel, with a minimum
coverage of [ 1

(b)Third Party liability insurance, with a minimum coverage of [ 13
(c) professional liability Insurance, with a minimum coverage of [ 1;
(d)employer”s liability and workers® compensation insurance in re-
spect of the Personnel of the Consultant and of any Sub-Consuttants,
in accordance with the relevant provisions of the Applicable Law, as
well as, with respect to such Personnel, any such fe, health, acch
dent, travel or other insurance as may be appropriate; and
(e)insurance against loss of or damage to (i) equipment purchased
in whole or in part with funds provided under this Contract, (ii) the
Consultant’ s property used in the performance of the Services, and
(i) any documents prepared by the Consultant in the performance of
the Services.






OEBPS/Image00018.jpg
4. CONSULTANT' S Personnel

4.1 Descrip-
tion of Personnel

The Consultant shall employ and provide such qualfied and experi-
enced Personnel and Sub-Consultants as are required 1o carry out the
Services. The titles, agreed job descriptions, minimum qualifications,
and estimated periods of engagement in the carrying out of the Serv-
ices of the Consultant” s Key Personnel are described in Appendix C.
The Key Personnel and Sub-Consultants listed by tile as well as by
name in Appendix C are hereby approved by the Cliert.

4.2  Removal
and/or Replace-
ment of Person-
nel

(a) Except as the Client may otherwise agree, no changes shall be
made in the Key Personnel. If, for any reason beyond the reasonable
control of the Consultant, such as retirement, death, medical inca-
pacity, among others, it becomes necessary to replace any of the
Key Personnel, the Consultant shall provide as a replacement a per-
son of equivalent or better qualifications.

(b)If the Client finds that any of the Personnel have (i) commitied se-
rious misconduct or have been charged with having committed a crim-
inal action, or (ii) have reasonable cause to be dissatisfied with the
performance of any of the Personnel, then the Consultant shall, at the
Client” s written request specifying the grounds thereof, provide as a
replacement a person with qualiications and experience acceptable
to the Client.

(c) The Consultant shall have no claim for additional costs arising out of
or incidental o any removal and/or replacement of Personnel.

5. Obligations of the Client

5.1 Assistance
and Exemptions

The Client shall use its best efforts to ensure that the Government shall
provide the Consultant such assistance and exemptions as specified
in the SC.

5.2 Change in
the  Applicable
Law Related to
Taxes and Du-
ties

If, atter the date of this Contract, there is any change in the Applica-
ble Law with respect to taxes and duties which increases or decrea-
ses the cost incurred by the Consultant in performing the Services,
then the remuneration and reimbursable expenses otherwise payable
to the Consultant under this Contract shall be increased or decreased
accordingly by agreement between the Parties, and corresponding
adjustments shall be made to the amounts referred o in Clauses GC
6.2 (a) or (b), as the case may be.

5.3  Services
and Facilities

The Client shall make available free of charge to the Consultant the
Services and Fagilties listed under Appendix F.
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6. Payments to the Consultant

6.1 Lump-Sum
Payment

The total payment due to the Consultant shall not exceed the Contract
Price which is an all inclusive fixed lump-sum covering all costs re-
quired to carry out the Services described in Appendix A. Except as
provided in Clause 5.2, the Contract Price may only be increased a-
bove the amounts stated in Clause 6.2 ff the Parties have agreed to
additional payments in accordance with Clause 2.4

6.2  Contract
Price

(a)The price payable in foreign currency/currencies s set forth in the
SC.
(b)The price payable in local currency is set forth in the SC.

6.3 Payment for
Addtional S
ices

For the purpose of determining the remuneration due for additional
services as may be agreed under Clause 2. 4, a breakdown of the
lump-sum price is provided in Appendices D and E

6.4 Terms and
Conditions ~ of
Payment

Payments will be made to the account of the Consuttant and accord-
ing to the payment schedule stated in the SC. Unless otherwise stated
in the SC, the first payment shall be made against the provision by the
Consutant of an advance payment guarantee for the same amount,
and shall be valid for the period stated in the SC. Such guarantee
shall be in the form set forth in Appendix G hereto, or in such other
form, as the Client shall have approved in writing. Any other payment
shall be made after the conditions listed in the SC for such payment
have been met, and the Consultant has submitted an invoice to the
Client specifying the amount due.

6.5 Interest on
Delayed  Pay-
ments

If the Client has delayed payments beyond fiteen (15) days after the
due date stated in the Clause SC 6.4, interest shall be paid to the
Consultant for each day of delay at the rate stated in the SC.

7. Good Faith

The Parties undertake to act in good faith with respect to each other's

7.1 Good Faith |rights under this Contract and to adopt all reasonable measures to en-
sure the realization of the objectives of this Contract.
8. Settlement of Disputes

8.1 Amicable
Settlement

The Parties agree that the avoidance or early resolution of disputes is
crucial for a smooth execution of the Contract and the success of the
assignment. The Parties shall use iheir best efforis o seille amicably
all disputes arising out of or in connection with this Contract or its inter-
pretation

8.2 Dispute
Resolution

Any dispute between the Parties as to matters arising pursuant to this
Contract that cannot be settled amicably within thirty (30) days after
receipt by one Party of the other Party” s request for such amicable
setilement may be submitied by either Party for setilement in accord-
ance with the provisions specified in the SC.
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3. Opligations of the Consultant

3.1 General

3.1.1 Stand-
ard of Perform-
ance

The Consultant shall perform the Services and carry out their obliga-
tions hereunder with all due diligence, efficiency and economy, In ac-
cordance with generally accepted professional standards and prac-
tices, and shall observe sound management practices, and employ
appropriate technology and safe and effective equipment, machinery,
materials and methods. The Consultant shall always act, in respect of
any matter relating to this Contract or to the Services, as faithful advis-
ers to the Client, and shall at all times support and safeguard the Cii-
ent" s legtimate interests in any dealings with Sub-Consutants or third
Parties.

3.2 Conflict of
Interests

The Cansultant shall hold the Client* s interests paramount, without
any consideration for future work, and strictly avoid conflict with other
assignments or their own corporate interests.

3.2.1 Consult-
ants Not to Ben-
efit from Com-
missions,  Dis-
counts, etc

The payment of the Consultant pursuant to Clause GC 6 shall consti-
tute the Consultant's only payment in connection with this Contract or
the Services, and the Consuftant shall not accept for their own benefit
any trade commission, discount, or similar payment in connection
with activities pursuant to this Contract o to the Services of in the dis-
charge of their obligations under the Contract, and the Consultant
shall use their best efforts to ensure that the Personnel, any Sub-Con-
sutants, and agents of either of them similarly shall not receive any
such additional payment.

3.2.2 Consult-
ant and Affiiates
Not to be Other-
wise Interested
in Project

The Consultant agrees that, during the term of this Contract and after
its termination,, the Consultant and any entity affiliated with the Con-
sultant, as well as any Sub-Consultants and any entity affilated with
such Sub-Consultarts, shall be disqualfied from providing goods,
works or services (other than consulting services) resulting from or di-
rectly related o the Consultant’ s Services for the preparation or im-
plementation of the project.

3.2.3 Prohibi-
tion of Confiict-
ing Activities

The Consultant shall not engage, and shall cause their Personnel as
well as their Sub-Consultants and their Personnel not to engage, ei-
ther directly or indirectly, in any business or professional activities
which would conflict with the activities assigned to them under this
Contract.

3.3 Confidenti-
ality

Except with the prior written consent of the Client, the Cansultant and
the Personnel shall not at any time communicate to any person or enti-
ty any confidential information acquired in the course of the Services,
nor shall the Consultant and the Personnel make public the recom-
mendations formulated in the course of, or as a result of, the Serv-
ices.
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3.4 Insurance
to be Taken Out
by the Consult-
ant

The Consultant (a) shall take out and maintain, and shall cause any
Sub-Consultants to take out and maintain, at their (or the Sub-Con-
sultants* , as the case may be) own cost but on terms and conditions
approved by the Client, insurance against the risks, and for the cov-
erage, as shall be specified in the SC; and (b) at the Client’s re-
quest, shall provide evidence to the Client showing that such insur-
ance has been taken out and maintained and that the current premi-
ums have been paid

3.5  Consult
ant’ s Actons
Requiing ~ Cli-
ent’ s Prior Ap-
proval

The Consultant shall obtain the Client” s prior approval in writing be-
fore taking any of the following actions;

(@) entering into a subcontract for the performance of any part of the
Services.

(b)appointing such members of the Personnel not listed by name in
Appendix C, and

(c)any other action that may be specified in the SC.

3.6 Reporting

(a)The Consultant shall submit to the Client the reports and docu-
ments specified in Appendix B herelo, in the form, in the numbers
and within the time periods set forth in the said Appendi.

Obligations (b)Final reports shall be delivered in CD ROM in addition to the hard
copies specified in said Appendix
(2)All plans, crawings, specifications, designs, reports,, other doc-
uments and software submitted by the Consultant under this Contract
a7 Docu- ?
s Propares|Shell become and remain the properly of the Client, and the Consult
ant shall, not later than upon termination or expiration of this Contract,,
by the Consult-

ant to be the
Property of the
Client

deliver all such documents to the Cliet, together with a detailed in-
ventory thereof.

(b)The Consultant may retain a copy of such documents and soft-
ware. Restrictions about the future use of these documents, if any,
shall be specified in the SC.

3.8 Account-
ing, Inspection
and Auditing

The Consultant (i) shall keep accurate and systematic accounts and
records in respect of the Services hereunder, in accordance with in-
ternationally accepted accounting principles and in such form and de-
tall as will clearly identify all relevant time changes and costs, and the
bases thereof, and (i) shall periodically permit the Client or its desig-
nated representative and/or the Bank, and up to two years from the
expiration or termination of this Contract, to inspect the same and
make copies thereof as well as to have them audited by auditors ap-
pointed by the Client or the Bank, f so required by the Client or the
Bank as the case may be.
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3.7 (b)

The Consultant shall not use these documents and software for purpo-
ses unrelated to this Contract without the prior written approval of the
Client.

The Client shall use its best efforts to ensure that the Government shall
provide the Consultant such assistance and exemptions as specified
in the following :

(@) Data access related to national climate change;

(b) Provision of national and local policies regarding to climate
change ;

(c) Other assistance at the request of the Consultant and is deemed
by the Client appreciate and necessary.

6.2(a)

The amount in foreign currency or currencies is [ insert amount].

6.2(b)

The amount in local currency is [ insert amount].

6.4(a)

The accounts are:

for foreign currency or currencies; [ insert account]

for local currency: [ insert account]

Payments shall be made according to the following schedule:

Note: (a) the following installments are indicative only; (b) if the
payment of foreign currency and of local currency does not follow the
same schedule, add a separate schedule for payment in local curren-
oy (€) *commencement date” may be replaced with * date of effec-
tiveness;” and (d) if applicable, detail further the nature of the report
evidencing performance, as may be required, e. g., submission of]
study or specific phase of study, survey, drawings, draft bidding
documents, etc. , as listed in Appendix B, Reporting Requirements.
In the example provided, the bank guarantee for the repayment is re-
leased when the payments have reached 50 percent of the lump- sum
price, because it is assumed that at that point, the advance has been
entirsly set off against the performance of services.

(a) Twenty (20) percent of the Contract Price shall be paid on the
commencement date against the submission of a demand guaraniee
for the same.

(b)Ten (10) percent of the lump-sum amount shall be paid upon
submission of the inception report.

(c) Twenty-five (25) percent of the lump-sum amount shall be paid
upon submission of the interim report.

() Twenty-five (25) percent of the lump-sum amount shall be paid
upon submission of the draft final report

(e)Twenty (20) percent of the lump-sum amount shall be paid upon
approval of the final report

(f)The demand guarantee shall be released when the total payments
reach fifty (50) percent of the lump-sum amount.
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6.5

The interest rate is: [ 1.

8.2

Disputes shall be setiled by arbitration in accordance with the follow-
ing provisions

1. Selection of Arbitrators. Each dispute submitted by a Party to arbi-
tration shall be heard by a sole arbitrator or an arbitration panel com-
posed of three arbitrators, in accordance wih the following provi-
sions:

() Where the Parties agree that the dispute concems a technical
matier, they may agree to appoint a sole arbitrator or, faiing agree-
ment on the identity of such sole arbitrator within thirty (30) days after
receipt by the other Party of the proposal of a name for such an ap-
pointment by the Party who initiated the proceedings, efther Party may
apply to [ the Federation Internationale des Ingenieurs-Conseil ( FID-
1C) of Lausanne, Switzeriand] for a list of not fewer than five nomi-
nees and, on receipt of such list, the Parties shall afternately strike
names therefrom, and the last remaining nominee on the list shall be
the sole arbitrator for the matter in dispute. If the last remaining nomi-
nee has not been determined in this manner within sixty (60) days of
the date of the list, [ the Federation Internationale des Ingenieurs-Con-
seil (FIDIC) of Lausamne, Switzerland] shall appoint, upon the re-
quest of either Party and from such list or ofherwise, a sole arbitrator
for the matter in dispute.

(b)Where the Parties do not agree that the dispute concerns a techni-
cal matter, the Clent and the Consutant shall each appoint one arbi-
trator, and these two arbitrators shall jointly appoint a third arbitrator,
who shall chair the arbitration panel. If the arbirators named by the
Parties do not succeed in appointing a third arbitrator within thirty
(30) days after the latter of the two arbitrators named by the Parties
has been appointed, the third arbitrator shall, at the request of either
Party, be appointed by [ the Secretary General of the Internationall
Centre for Settlement of Investment Disputes, Washington, D. C. 1.
(c)If, in a dispute subject to Clause SC8.2 1. (b}, one Party fails to
appoint its arbitrator within thity (30) days after the other Party has
appointed its arbirator, the Party which has named an arbitrator may
apply o the [ the Secretary General of the International Centre for Set-
tlement of Investment Disputes, Washington, D. C. ] to appoint a sole
arbitrator for the matter in dispute, and the arbitrator appointed pursu-
ant to such application shall be the sole arbitrator for that dispute.

2. Rules of Procedure. Except as stated herein, arbitration proceed-
ings shall be conducted in accordance with the rules of procedure for
arbitration of the United Nations Commission on Intemational Trade
Law (UNCITRAL) as in force on the date of this Contract.
3.Substitute Arbitrators. If for any reason an arbitrator is unable to
perform his function, a substitute shall be appointed in the same man-
ner as the original arbitrator.
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1.2 Law Gov-
erning Contract

This Contract, its meaning and interpretation, and the relation be-
tween the Parties shall be governed by the Applicable Law.

1.3 Language

This Contract has been executed in the language specified in the SC,
which shall be the binding and controlling language for all matters re-
lating to the meaning or interpretation of this Contract.

1.4 Notices

Any notice, request or consent required or permitted to be given or
made pursuant to this Contract shall be in writing. Any such notice,
request or consent shall be deemed to have been given or made
when delivered in person to an authorized representative of the Party
to whom the communication is addressed, or when sent to such Party
at the address specified in the SC.

A Party may change its address for notice hereunder by giving the
other Party notice in writing of such change to the address specified in
the SC.

1.5 Location

The Services shall be performed at such locations as are specified in
Appendix A hereto and, where the location of a particular task is not
so specified, at such locations, whether in the Government’ s country
or elsewhere, as the Client may approve.

1.6 Authority
of Member in
Charge

In case the Consultant consists of a joint venture/ consortium/ associ-
ation of more than one entity, the Members hereby authorize the entity
specffied in the SC to act on their behalf in exercising all the Consult-
ant’ s rights and obligations towards the Client under this Contract, in-
cluding without limitation the receiving of instructions and payments
from the Client.

1.7  Authorized
Representatives

Any action required or permitted to be taken, and any document re-
quired or permitted to be executed under this Contract by the Client or
the Consultant may be taken or executed by the officials specified in
the SC.

1.8 Taxes and
Duties

The Consultant, Sub-Consultants, and their Personnel shall pay such
indirect taxes, duties, fees, and other impositions levied under the
Applicable Law as specified in the SC, the amount of which is
deemed to have been included in the Contract Price.

1.9 Fraud and
Corruption
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4. Nationality and Qualifications of Arbitrators. The sole arbitrator or
the third arbitrator appointed pursuant to paragraphs (a) through (c)
of Clause 8C 8.2 1 hereof shall be an internationally recognized legal
or technical expert with extensive experience in relation to the matter in
dispute and shall not be a national of the Consultant’ s home country
or of the Government’ s country. For the purposes of this Clause,
“home country” means any of;

(a)the country of incorporation of the Consultant; or

(b)the country in which the Consultant’ s [or any of their Members’
or Parties’ ] principal place of business is located; or

(c)the country of nationality of a majority of the Consultant’ s [or of
any Members’ or Parties’ ] shareholders; or

(d) the country of nationality of the Sub-Consultants concerned,
where the dispute involves a subcontract. 5. Miscellaneous. In any ar-
bitration proceeding hereunder;

(a) proceedings shall, unless otherwise agreed by the Parties, be
held in [the United State of Americal ;

(b)the [ English] language shall be the official language for all purpo-
ses; and

(c)the decision of the sole arbitrator or of a majority of the arbitrators
( or of the third arbitrator if there is no such majority) shall be final and
binding and shall be enforceable in any court of competent jurisdic-
tion, and the Parties hereby waive any objections to or claims of im-
munity in respect of such enforcement.
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Definitions

Unless the context otherwise requires, the following terms whenever
used in this Contract have the following meanings.

(a) “Applicable Law” means the laws and any other instruments having
the force of law in the Government ' s country, or in such other country as
may be specified in the Special Conditions of Contract (SC), as they
may be issued and in force from time to time.

(b)“Bank” means the International Bank for Reconstruction and De-
velopment, Washington, D.C., U.S.A., or the International Devel-
opment Association, Washington, D.C., U.S. A.

(c)“Consultant” means any private or public entity that will provide
the Services to the Client under the Contract.

(d)“Contract” means the Contract signed by the Parties and all the
attached documents listed in its Clause 1, that is these General Con-
ditions (GC) , the Special Conditions (SC), and the Appendices.
(e)“ Contract Price” means the price to be paid for the performance
of the Services, in accordance with Clause 6.

( f)“Effective Date” means the date on which this Contract comes into
force and effect pursuant to Clause GC 2. 1

(g)“Foreign Currency” means any currency other than the currency
of the Client’ s country.

(h) “GC” means these General Conditions of Contract.

(1) “Government” means the Government of the Client’s country.
(i)“Local Currency” means the currency of the Client’s country.

(k) “Member” means any of the entities that make up the joint ven-
ture/consortiumy/association, and “Members” means all these enti-
ties.
(1)“Party” means the Client or the Consultant, as the case may be,
and “Parties” means both of them.

(m) “Personnel” means persons hired by the Consultant or by any.
Sub-Consultants and assigned to the performance of the Services or
any part thereof.

(n)“8C” means the Special Conditions of Contract by which the GC
may be amended or supplemented.

(0) “Services” means the work to be performed by the Consultant
pursuant to this Contract, as described in Appendix A hereto.
(p)“Sub-Consultants” means any person or entity to whom/which
the Consultant subcontracts any part of the Services.

(q)“In writing” means communicated in written form with proof of re-
ceipt.
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1.9.1 Definitions

It is the Bank’ s policy to require that Borrowers (including beneficia-
ries of Bank loans) , as well as Consultants under Bank-financed con-
tracts, observe the highest standard of ethics during the selection and
execution of such contracts. In pursuance of this policy, the Bank:
(a)defines, for the purpose of this provision, the terms set forth be-
low as follows ;
(i) “corrupt practice” means the offering, receiving, or soliciting, di-
rectly or indirectly, of any thing of value to influence the action of a
public official in the selection process or in contract execution;

(ii) “fraudulent practice” means a misrepresentation or omission of
facts in order to influence a selection process or the execution of a
contract;

(iiiy “collusive practices” means a scheme or arrangement between
two or more consultants, with or without the knowledge of the Borrow-
er, designed to establish prices at artfficial, noncompetitive levels;
(iv)“coercive practices” means haming or threatening to ham, di-
rectly or indirectly, persons or their property to influence their partici-
pation in a procurement progess, or affect the execution of a con-
tract.

1.9.2 Meas-
ures to be
Taken

(b)will cancel the portion of the loan allocated to a contract if it deter-
mines at any time that representatives of the Borrower or of a benefici-
ary of the loan were engaged in corrupt, fraudulent, collusive or coer-
cive practices during the selection process or the execution of that
contract, without the Borrower having taken timely and appropriate
action satisfactory to the Bank to remedy the situation;

(c)will sanction a Consultant, including declaring the Consultant ineli-
gible, either indefinitely or for a stated period of time, to be awarded
a Bank-financed contract ff it at any time determines ihat the Consult-
ant has, directly or through an agent, engaged in corrupt, fraudulent,
collusive or coercive practices in competing for, or in executing, a
Bank-financed contract;

1.9.3  Commis-
sions and Fees

(d)will require the successful Consultant to disclose any commissions
or fees that may have been paid or are to be paid to agents, repre-
sentatives, or commission agents with respect to the selection
process or execution of the contract. The information disclosed must
include at least the name and address of the agent, representative, or
commission agent, the amount and currency, and the purpose of the
commission or fee.
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2. Commencement, Completion, Modification and Termination of Contract

2.1 Effective-
ness of Contract

This Contract shall come into effect on the date the Contract is signed
by both Parties or such other later date as may be stated in the SC.
The date the Contract comes into effect is defined as the Effective
Date.

2.2 Commence-
ment of Services

The Consultant shall begin carrying out the Services not later than the
number of days after the Effective Date specified in the SC.

2.3 Expiration

Unless terminated earlier pursuant to Clause GC 2.6 hereof, this Con-
tract shall expire at the end of such time period after the Effective Date

f Contract
oraniee as speoified in the SC.
Any modification or variation of the terms and conditions of this Con-
2.4 Modifica- |tract, including any modification or variation of the scope of the Serv-

tions or Varia-
tions,

ices, may only be made by written agreement between the Parties.
However, each Party shall give due consideration to any proposals for
modification or variation made by the other Party.

2.5 Force Ma-
jeure
For the purposes of this Contract, “Force Majeure” means an event
which is beyond the reasonable control of a Party and which makes a
251 Defintion |Party’s performance of its obligations under the Contract impossible

or so impractical as to be considered impossible under the circum-
stances.

2.5 2 No
Breach of Con-
tract

The failure of a Party to fuffll any of its obligations under the contract
shall not be considered to be a breach of,, or default under, this Con-
tract insofar as such inability arises from an event of Force Majeure,
provided that the Party affected by such an event (a) has taken all
reasonable precautions, due care and reasonable alternative meas-
ures in order to carry out the terms and conditions of this Contract,
and (b) has informed the other Party as soon as possible about the
accurrence of such an event.

2.5.3 Exten-
sion of Time

Any period within which a Party shall, pursuant to this Contract, com-
plete any action or task, shall be extended for a period equal to the
time during which such Party was unable to perform such action as a
result of Force Majeure.

2.5.4 Payments

During the period of their inability to perform the Services as a result of
an event of Force Majeure, the Consultant shall be entitied to continue
to be paid under the terms of this Contract, as well as to be reim-
bursed for additional costs reasonably and necessariy incurred by
them during such period for the purposes of the Services and in reac-
tivating the Service after the end of such period.
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2.6 Temination

261 By the
Client

The Client may terminate this Contract in case of the occurrence of
any of the events specified in paragraphs (a) through (f) of this
Clause GC 2.6.1. In such an occurrence the Client shall give a not
less than thirty (30) days’ written notice of termination to the Consult-
ant, and sixty (60) days’ in the case of the event referred to in (e).
(a)If the Consultant does not remedy & failure in the performance of
their obligations under the Contract, within thitty (30) days after be-
ing notified or within any further period as the Client may have subse-
quently approved in writing.

(b)If the Consultant becomes insolvent or bankrupt.

() If the Consultant, in the judgment of the Client has engaged in
corrupt or fraudulent practices in competing for or in executing the
Contract.

(d)If, as the result of Force Majeure, the Consultant are unable to
perform a material portion of the Services for a period of not less than
sixty (60) days.

() IFthe Client, in its sole discretion and for any reason whatsoever,
decides to terminate this Contract.

(F)IF the Consultant fails to comply with any final decision reached as
a result of arbitration proceedings pursuant to Clause GC 8 hereof.

2.6.2 By the
Consultant

The Consultants may terminate this Contract, by not less than thirty
(30) days" written notice to the Client, such notice to be given after
the occurrence of any of the events specified in paragraphs (a)
through (¢) of this Clause GC 2.6.2;

()If the Client fails to pay any money due to the Consultant pursuant
to this Contract and not subject to dispute pursuant to Clause GC 7
hereof within forty-five (45) days after receiving written notice from the
Consultant that such payment is overdue.

(b)If, as the result of Force Majeure, the Consultant is unable to per-
form a material portion of the Services for a period of not less than six-
ty (60) days.

() If the Client fails to comply with any final decision reached as a re-
sult of arbitration pursuant to Clause GC 8 hereof.

2.6.3 Pay-
ment upon Ter-
mination

Upon termination of this Contract pursuant to Clauses GC 2.6. 1 or GC
2.6.2, the Client shall make the following payments to the Consultant
(a)payment pursuant to Clause GC 6 for Services satisfactorily per-
formed prior to the effective date of termination;

(b)except in the case of termination pursuant to paragraphs (a)
through (c), and (f) of Clause GC.2.6. 1, reimbursement of any rea-
sonable cost incident to the prompt and orderly temination of the
Contract, including the cost of the retum travel of the Personnel and
their eligible dependents.
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