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《中国社会科学院文库》出版说明

《中国社会科学院文库》（全称为《中国社会科学院重点研究课题成果文库》）是中国社会科学院组织出版的系列学术丛书。组织出版《中国社会科学院文库》，是我院进一步加强课题成果管理和学术成果出版的规范化、制度化建设的重要举措。

建院以来，我院广大科研人员坚持以马克思主义为指导，在中国特色社会主义理论和实践的双重探索中做出了重要贡献，在推进马克思主义理论创新、为建设中国特色社会主义提供智力支持和各学科基础建设方面，推出了大量的研究成果，其中每年完成的专著类成果就有三四百种之多。从现在起，我们经过一定的鉴定、结项、评审程序，逐年从中选出一批通过各类别课题研究工作而完成的具有较高学术水平和一定代表性的著作，编入《中国社会科学院文库》集中出版。我们希望这能够从一个侧面展示我院整体科研状况和学术成就，同时为优秀学术成果的面世创造更好的条件。

《中国社会科学院文库》分设马克思主义研究、文学语言研究、历史考古研究、哲学宗教研究、经济研究、法学社会学研究、国际问题研究七个系列，选收范围包括专著、研究报告集、学术资料、古籍整理、译著、工具书等。

中国社会科学院科研局

2008年12月
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关于世界贸易组织法


世界贸易组织起源于《关税与贸易总协定》（以下简称“GATT”）。1948年1月1日生效的GATT，其起草人，全部是当时各缔约方的贸易外交官员。正如拉米（Pascal Lamy）
 
[1]

 所调侃，虽然这些人尚不至如莎士比亚《亨利六世》中的迪克屠夫那般，恨不能“干掉所有的律师”，但在起草这个国际条约时，却也极尽所能，欲将法律性从GATT条款中排除干净。
 
[2]

 以至于1951年，时任美国参院财委会
 
[3]

 主席的Millikin宣称：“凡读GATT之人神智多半受损。”
 
[4]



GATT条款起草的初衷，只是想要服务于一小撮发起方国家。在起草者眼中，每一个条款，其含义都在谈判中经过了精心的考量，并在22个初始谈判缔约方之间达成了一致。
 
[5]

 一旦争端出现，对于争议条款，参与该条款谈判和起草的外交官员，自然是拿得出“权威意见”的。
 
[6]

 况且，负责争端解决的“工作组”（Working Parties）
 
[7]

 更为在意的，并非GATT规则的违反与否，而是可行的政治解决方案是否存在。
 
[8]

 在这种情况下，专业法律人士自然派不上用场。事实上，起草者最不愿意看到，或者说最为担心的，就是律师们所谓的“条约解释”，搞乱了条约的“真正”含义。
 
[9]

 这些想法，反映在GATT争端报告“一致同意”
 
[10]

 的通过原则中。

及至初始起草者一一被时日带走，更多的国家渐渐被GATT接受，继任们依靠个人贸易外交的经验，解读前任有“意”而为的条约含义，变得越来越困难，更不用说这种方法，对GATT促进自由贸易和投资所需要的规则透明度和可预测性的不合时宜。1955年前后，在总干事怀特（Eric Wyndham-White）的倡议和努力下，贸易争端改由独立专家组（Panel）审理，实现了GATT从“人治”向“法治”的跨越。
 
[11]

 此后40年间，这个模式不断演进，最终形成了专家组/上诉机构，以及报告采用“反向一致”
 
[12]

 通过原则的、“了不起的”世界贸易组织争端解决机制。
 
[13]



从运作之初的1948年，到美国约翰·杰克逊教授将其晦涩的条约，首次梳理成为一个法律体系的大作问世，GATT获得其普遍的法律性认知和系统的法律性研究，费时21年。
 
[14]

 彼时，何为GATT，圈子之外，鲜为人知，遑论其规则的普遍研究和学习。

及至加入世界贸易组织的2001年，中国“言必称世贸”“事必关世贸”，一种全民学习世贸组织知识和法律的盛况，在整个国际社会，达到了“空前绝后”的地步。
 
[15]

 此时，中、外研究GATT/WTO的著述汗牛充栋；世界贸易组织法，成为各国知名法、商学院一门不可或缺的课程。
 
[16]



世界贸易组织的法律体系，其从理论研究到具体实践，在半个世纪走向兴盛，不仅在于40多年前约翰·杰克逊教授写出了他那本GATT“解密”之作，
 
[17]

 更在于这半个世纪以来，势头凶猛的“经济全球化”浪潮。该浪潮席卷之下，越来越多的经济体，包括曾经施行“闭关锁国”经济政策的诸多国家，
 
[18]

 对国际贸易的依赖日益加深。这其中，自不必说当下近半GDP均源于国际贸易的中国。
 
[19]

 经济全球化进程之中，世界贸易组织、国际货币基金组织（IMF）和世界银行，成为全球经济治理的三大主流机构。
 
[20]

 其中，世界贸易组织主导国际贸易关系治理，
 
[21]

 其对世界各相关经济体的影响力和重要性，已经是不言而喻。虽未成显学，但世贸组织法俨然一个法学新宠，成为一大批顶尖法学学者的研究对象。


关于AC WTO


如果说历史的发展不以人的意志为转移，
 
[22]

 那么，中国AC WTO的悄然出现，
 
[23]

 便是历史发展使然。2012年夏，中国20多所院校、研究机构，40多位从事世界贸易组织研究、实践和教学的专业人士，
 
[24]

 自发组织了一个在网络上研讨世贸组织理论、实践和教学的学术圈——AC WTO。此时，刚做了世贸组织11年成员的中国，在世贸组织直接作为“原、被告”的贸易争端达到了30起。
 
[25]

 超越德国、日本以及美国，2011年，中国成为世界第一大货物贸易国，
 
[26]

 但与此同时，中国在国际贸易中遭受各国贸易调查的数量也位居第一。如果说2001年前后，中国的全民“WTO热”只是一种短暂的社会现象，那么，12年之后，对世贸组织法进行专业的深入研究和学习，则是经济全球化下中国经济“与国际接轨”和“走出去”的现实需要。

此后一年，针对世贸组织规则的研究与教学，出现了各种针锋相对的观点，而AC WTO成员达成了这样一些共识：
 
[27]



——世界贸易组织中国案例的丰富性，给中国的教学和研究提供了难得的机遇，应当充分利用这个“宝藏”；

——从教学的角度看，这些案例对深入、全面理解WTO规则，提供了很好的资料；

——应该对这些案例进行整理加工，分门别类，以利于师生使用；

——AC WTO成员应该在充分利用这个“宝藏”方面，身先士卒，做出示范。

一些AC WTO成员进一步指出：
 
[28]



——WTO很适合用案例教学的方法（华东政法大学朱榄叶教授）；

——WTO案例教学法因应了全球化背景下，法律人才培养的课堂教学模式创新的需求。

一本案例教材十分必要（西南政法大学张晓君教授）；

——WTO的案例是WTO送给我们中国人的一个礼物，我们要充分地珍惜这个礼物，弥补我们在知识上、文化上，以及在我们的法律等等方面的不足（中国政法大学王传丽教授）。

如果说世界贸易组织法的兴盛，源于经济全球化现象，则本书最终的诞生，源于AC WTO讨论的激励。


关于本书


本书最大的特点，是采用中国世贸组织涉案案例，诠释世贸组织法律体系的诸多内容，包括：

——DSU：“诉因”“申请书内容”“专家组职权范围”“专家组审议标准”和“举证责任”；

——GATT：“最惠国待遇”“关税减让”“国民待遇”“透明度”“数量限制”“一般例外”；

——SPS：“措施定义”和“保护标准”；

——TRIPS：“一般义务”“边境措施”“刑事处罚”和“版权保护”；

——GATS：“减让承诺表”“市场准入”和“国民待遇”；

——《中国加入议定书》诸多条款的条约解释。

在中国世贸组织案例中，贸易救济案例占据了很大的比重。这些案例，对贸易救济三大协定诸多条款的诠释全面而详细，内容十分丰富。由于本书篇幅所限，加上贸易救济法律体系较为独立，因此，作者只对该部分内容做了简要介绍，将丰富的贸易救济法律体系及中国案例另行成书。

全书共15章，六大部分内容。第一部分，阐述国际贸易的经济理论，包括贸易自由化理论、贸易保护主义理论以及国际贸易政策。第二部分，阐述WTO的组织规则与WTO争端解决程序规则及案例。第三部分，是传统的国际货物贸易部分内容及案例。第四部分，是与贸易有关的知识产权规则与案例。第五部分，是服务贸易规则与案例。第六部分，是世界贸易组织法律体系中的中国规则及案例。

本书的出版，得到中国社会科学院提供的出版资助，并被列入“中国社会科学院文库”。北京师范大学张桂红教授、中国社会科学院国际法研究所赵建文教授为本书申请出版资助提供了专家推荐意见。中国社会科学院科研局刘白驹研究员对本书出版内容的选择给予了专业的指导，使得本书能够顺利出版。前世贸组织法务司（Legal Affairs Division）资深大律师冯雪薇为作者提供了自己关于GATT争端解决机制前身后事的早期研究成果及原始资料，令本序言开篇的“故事”有据可查。对上述机构和个人，本书作者在此表示衷心的感谢！

尤其需要感谢的，是社会科学文献出版社的刘骁军教授。在出版过程中，为着本书严谨、美观和易读，刘教授就其校对、篇幅、字号、字体、版式、页眉、是否以丛书形式出版等，多次与作者进行深入的探讨。在社科文献出版社15楼精致的小咖啡厅里，免费的咖啡、柠檬水、时令水果，和刘教授宝贵的时间一道，不知被作者耗掉了多少。为减轻读者经济压力，让更多人读到此书，刘教授精打细算，将这部近百万言的著述，定价在百元之下，此中不易，非出版业同行，实难体会。这样的专业与敬业，令人感动！

是为序。

黄东黎

2013年7月10日于北京




 [1]
 即将卸任的世界贸易组织总干事。


 [2]
 见“Lamy Cites ‘Very Broad Confidence’in WTO Dispute Settlement”，28 Jun. 2012，www.wto.org.，访问时间：2013年7月10日。


 [3]
 US Senate Finance Committee.


 [4]
 “Anyone who reads GATT is likely to have his sanity impaired”。见“Lamy Cites ‘Very Broad Confidence’in WTO Dispute Settlement”，28 Jun. 2012，www.wto.org.，访问时间：2013年7月10日。


 [5]
 见WTO Secretariat，GATT 1994 and 1947，5，
 World Trade Organization，1999.


 [6]
 见“Lamy Cites ‘Very Broad Confidence ’in WTO Dispute Settlement”，28 Jun. 2012，www.wto.org.，访问时间：2013年7月10日。


 [7]
 1951年以前的GATT贸易争端是提交给一个叫“Working Parties”的临时小组解决的。这个临时小组的成员包括“原、被告”双方及争议兴趣方派出的代表。他们均代表派出缔约方利益。譬如在Brazilian taxes case中，“Working Parties”的成员即为原被告巴西和法国，支持法国的美国和英国，以及3个中立方中国、古巴和印度。见GATT/CP.3/SR10（26 APR. 1949）。直至20世纪50年代中期，时任GATT总干事的怀特在偶然事件的促发之下，提议成立专家组独立对争端进行审理。见Robert E. Hudec，Enforcing International Trade Law：The Evolution of the Modern GATT Legal System，
 77-83，Butterworth Legal Publishers，1993.


 [8]
 这个阶段的“工作组”无权对争端作出裁决。其在争端中的角色，与中国的居民委员会类似，主要是澄清争议、讨论争议并尝试达成解决争议的一致意见。所以，这个阶段解决争端的方式，仍然是外交斡旋性质。如果一致意见无法达成，则“工作组”的任务仅仅在于向缔约方大会报告各方的分歧所在。见Robert E. Hudec，Enforcing International Trade Law：The Evolution of the Modern GATT Legal System，
 77-83，Butterworth Legal Publishers，1993. 同样见“Lamy Cites ‘Very Broad Confidence ’in WTO Dispute Settlement”，28 Jun. 2012，www.wto.org.，访问时间：2013年7月10日。


 [9]
 见“Lamy Cites ‘Very Broad Confidence ’in WTO Dispute Settlement”，28 Jun. 2012，www.wto.org.，访问时间：2013年7月10日。


 [10]
 GATT争端报告的通过，必须得到所有参与方，包括败诉一方的赞同。见本书第五章第二节。


 [11]
 关于GATT争端解决到世界贸易组织争端解决的详细内容，请参见约翰·H.杰克逊著《世界贸易体制——国际经济关系的法律与政策》第4章，张乃根译，复旦大学出版社，2001。


 [12]
 “反向一致”：除非所有参与争端解决方反对，否则争端解决报告自动生效。见本书第五章第三节。


 [13]
 从此，一向被认为“软法”的国际法就有了“牙齿”。关于GATT争端解决到世界贸易组织争端解决的详细内容，请参见约翰·H.杰克逊著《世界贸易体制——国际经济关系的法律与政策》第4章，张乃根译，复旦大学出版社，2001。


 [14]
 1969年，约翰·H.杰克逊发表《世界贸易与GATT法律体系》，是公认的第一部关于GATT法律体系的系统著述。见“Lamy Cites ‘Very Broad Confidence ’in WTO Dispute Settlement”，28 Jun. 2012，www.wto.org.，访问时间：2013年7月10日。


 [15]
 见王贵国著《世界贸易组织法》自序部分，法律出版社，2003。


 [16]
 不少国家，如美国、加拿大、澳大利亚等，将世界贸易组织法律体系放在《国际贸易法》课程中讲授。


 [17]
 见“Lamy Cites ‘Very Broad Confidence ’in WTO Dispute Settlement”，28 Jun. 2012，www.wto.org.，访问时间：2013年7月10日。


 [18]
 典型如中国、新近加入WTO的俄国等。


 [19]
 根据中华人民共和国国家统计局的数据，2012年，我国GDP总量为519322亿万，进出口总量为38667.6亿美元，因此，国际贸易约占国家GDP总量的45.7%。见www.stats.gov.cn/tjgb/ndtjgb/qgndtjgb/t20130221_402874525.htm访问时间，2013年7月10日。


 [20]
 这三大机构即为IMF，世界银行与世界贸易组织。见2001年诺贝尔经济学奖获得者Joseph E. Stiglitz：Globalization and Its Discontents，
 10，W.W. Norton，2002。


 [21]
 Joseph E. Stiglitz：Globalization and Its Discontents，
 15，W.W. Norton，2002.


 [22]
 见George Friedman，The Next 100 years，
 Anchor Books，2010。该书作者认为，从一定长度的时间刻度来看，人类社会的发展轨迹是固定的。书中，作者运用地缘政治的原则对该观点进行了论证。作者认同Friedman的这一观点。


 [23]
 Academic Circle of WTO.


 [24]
 截至2013年7月10日，这些人员包括杨国华、史晓丽、张乃根、余敏友、廖诗评、陈卫东、朱元庆、贺万忠、陈咏梅、李满奎、李兆玉、池漫郊、李居迁、孔庆江、何志鹏、张晓君、宋继瑛、王衡、陈东、陈喜峰、黄志雄、贺小勇、全小莲、贺艳、肖冰、石静霞、张桂红、刘东进、龚柏华、吕晓杰、唐青阳、单文华、朱榄叶、黄东黎、左海聪、张新娟、韩立余、郭瑜、胡建国、杨丽艳、冯军、师怡、李晓玲、刘勇、温融、易波；院校和机构包括中国政法大学、复旦大学、武汉大学、北京师范大学、对外经贸大学、西南政法大学、西北政法大学、外交学院、厦门大学、吉林大学、中山大学、华东政法大学、西安交通大学、南京大学、北京大学、清华大学、中国社科院、中国青年政治学院、中国人民大学、南开大学、广西师范大学、上海外贸学院、四川外语学院、浙江财经学院、东南大学。还有两位特殊成员，为新加坡管理大学的高树超和新加坡国立大学的王江雨。见杨国华、张晓君、陈咏梅、陈卫东等编《法学教学方法：探索与争鸣——世界贸易组织案例教学与研究初探》，厦门大学出版社，2013年。


 [25]
 截至2013年7月10日，中国直接作为“原、被告”的争端为31起。见www.wto.org.


 [26]
 见http：//www.wto.org/english/res_e/booksp_e/world_trade_report13_e.pdf，文件编号：wtr13-1_e［1］，访问时间2013年7月10日。


 [27]
 见杨国华、张晓君、陈咏梅、陈卫东等编《法学教学方法：探索与争鸣——世界贸易组织案例教学与研究初探》，厦门大学出版社，2013。


 [28]
 见杨国华、张晓君、陈咏梅、陈卫东等编《法学教学方法：探索与争鸣——世界贸易组织案例教学与研究初探》，厦门大学出版社，2013。
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第一部分 国际贸易经济理论

国际贸易经济理论主要包含贸易所得、贸易模式、贸易保护以及贸易政策四个方面。
 
[1]

 国际贸易经济理论认为，贸易使贸易各方受益，主要体现在各国出口相对使用本国密集资源生产的产品，进口相对使用本国稀缺资源生产的产品，同时，通过国际贸易在本国进行产品专业化生产，以获得规模经济效应。此外，各国之间进行贸易还因为各国的消费偏好不同。
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 贸易所得如何产生？所得在贸易参与国之间如何分配？这些是贸易所得要回答的问题。

明确贸易可以使贸易各方受益之后，贸易模式需要解释的关键问题，是某个特定国家应当出口什么，进口什么。这个问题使得人们可以根据贸易经济学理论判断国际贸易对本国经济的影响，从而制定正确的经济计划和相应的贸易政策。这些，是本书第一章的内容。

国际贸易中存在自由贸易与贸易保护的矛盾。它们之间永无休止的斗争，影响国际贸易政策的走向。自16世纪现代意义的国家出现以来，各国政府对国际贸易影响国内经济的担忧从未停止。为了保护本国工业的发展与繁荣，各国要么设置贸易壁垒，要么补贴出口产品，采用各种方式提高本国产品的世界竞争力。而国际经济学则分析给出各种贸易保护政策对经济影响的答案。这些，是本书第二章的内容。

国际贸易中，活动的主体是参与贸易的各主权国家。国家主权决定这些贸易参与者可以自行决定本国贸易政策。但是，在一个高度融合的国际经济体系中，一国的贸易政策，往往影响世界其他国家的贸易政策。在这种情况下，国际经济学的一个重要任务，是分析具体贸易政策对政策实施国以及国际贸易的影响，从而协调各国贸易政策，使它们在一定程度上保持一致。这些，是本书第三章的内容。

本部分从历史观点出发，展示国际贸易经济理论的产生和发展，以便能够更好地理解国际贸易的现状。没有对国际经济理论的了解，就无法真正理解国际贸易法。

第一章 贸易自由化理论

最早的西方人类社会对对外贸易甚至贸易行为本身持否认态度。这体现在古希腊、古罗马的哲学论著中。随着国家的兴起和发展，贸易行为因国家富强的需要渐渐得到社会的认可。随之出现的还有重商主义支持出口、反对进口的对外贸易主张。为反对重商主义的贸易主张出现了自由贸易的观点。但是，亚当·斯密之前，自由贸易尚未获得社会完全的认可。1776年亚当·斯密发表《国民财富的性质和原因的研究》，详细论证了建立在绝对优势理论基础之上的自由贸易理论，正式建立经济学体系。著名经济学家赛尼尔（Senior）将自由贸易决策比喻为“仅次于改革、仅次于宗教自由，一个人类里程碑性质的决定”。

之后，大卫·李嘉图等经济学家在绝对优势理论基础上建立相对优势经济理论。1936年，哈伯勒利用机会成本理论解决了相对优势论的危机，至此形成了一个完整的古典自由贸易经济理论体系。

但是，古典经济学只是假设了相对优势的存在（找到了产生相对优势的原因），而没有论证它的存在（没有解释为什么这些原因产生相对优势）。此外，古典相对优势经济理论不能解释国际贸易中生产要素对贸易的影响。1933年，俄林提出赫克歇尔—俄林要素禀赋理论对此进行了有效的解释，初步建立了现代国际贸易的相对优势静态理论。1951年，里昂惕夫利用经济数据对赫克歇尔—俄林理论进行了实验验证并最终解决了被称为“里昂惕夫之谜”的疑问。

随着现代经济的飞速发展，经济现实越来越复杂，因而也出现了复杂的现代经济理论，如20世纪60年代佛农的产品周期理论；1933年由琼·罗宾逊和爱德华·张伯伦同时提出的规模经济、不完全竞争理论；最早由阿尔弗雷德·马歇尔提出，20世纪20年代由弗兰克·格雷汉姆以及其后的一些经济学家研究完善的外部经济理论；有关国际贸易与经济增长关系的理论；以及近期考虑现实经济生活的一些主要因素及其变化的动态内生性经济增长理论。

第一节 早期对外贸易思想及理论

一 早期对外贸易思想

最早的对外贸易思想可以追溯到古希腊和古罗马。对外贸易正反两方面的观点，早在古希腊和古罗马的著作中就已出现。这些观点反映了当时在权衡对外贸易利弊时，主要考虑非经济的因素，反对的观点占据上风。

公元四五世纪前的古希腊哲学家反对对外贸易，蔑视贸易行为和从事贸易的商人，尤其是零售商。柏拉图在他的《共和国》（Republic）中告诫公民，店主和劳工这两个职业应留给那些劣等人，因为他们不适合任何其他的职业。亚里士多德在他的《政治学》（Politics）中认为，在贸易中用钱交换牟取利益是一种违背自然规律的行为，
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 理应被轻视。基于这样一种观点，古希腊人认为公民不应从事商业活动，所有的商业行为应由被剥夺了政治权，并与希腊城邦分离的外国人去做，以确保商业活动中没有国家成分。这样，国家的日常生活就可以完全与商业活动分离。

古罗马的哲学家和政治家对商业和贸易的观点基本上与古希腊哲学家一致。他们认为商人或中间商低价购进，高价售出，不改变商品的本质而牟利，是一种低俗的职业，有损一个优秀公民的尊严。基于这种观点，古罗马禁止参议员从事商业活动。

当然，包括柏拉图在内的古希腊和古罗马哲学家们也承认，国内专业分工和劳动分工可以带来国家利益，对外贸易必不可少。柏拉图在他的《共和国》中指出：“分工后可生产出更多的产品，而且个人根据自身条件从事专一生产会更好更容易”；“建立一个城邦而没有进口贸易是不可行的，因为城邦需要用过剩的产品换取进口商品。”

尽管承认对外贸易对国家有益，古希腊的哲学家仍然主张限制对外贸易，认为对外贸易使本国公民受外国野蛮风俗和不良行为的影响，从而影响本国的正常生活和道德标准，破坏本国的法律与社会秩序。亚里士多德在他的《政治学》中主张，最理想的城邦设立点应该可以保证自给自足，最大限度减少对外国贸易的需求，以利于国家安全与国防。

公元初的几个世纪里，哲学家和神学家根据早期的一些作家，如希腊历史学家普拉泰奇（Plutarch）等关于“上帝制造海洋和陆地，创造资源的多样性，是为了让地球上不同人种之间通过贸易促进交流”的观点，提出“大同经济”（Universal Economy）学说，倡导对外贸易不受干预。在此之后，古希腊和古罗马对贸易，尤其是对外贸易的歧视与限制渐渐淡化，代之而来的是对贸易和对外贸易的宽容态度。到中世纪，尽管经院主义思想中占统治地位的流派仍然对商业性活动和与陌生人进行接触表示怀疑和忧虑，更倾向于亚里士多德的国内贸易优先国外贸易论，但已认可商业贸易行为的合法性。例如，中世纪神学家的代表人物圣·托马斯·阿奎那（St.Thomas Aquinas）在其著作《Summa Theologica》中，就承认三种商业贸易对社会有益：对货物的囤积、对必需品的进口和将物品从丰富的产地运往该产品稀缺的地区。“大同经济”学说一时成为对外贸易的理论支柱，尤其受到重商主义和其他对外贸易者的拥护。

到了17、18世纪，自然法哲学家运用自然法原理解释国际关系，认为贸易是自然赋予每一个人的权利。自然法哲学家的代表人物格老秀斯（Grotius）强烈谴责葡萄牙人阻止荷兰人与印度进行贸易。他在《战争与和平的法律》（The Law of War and Peace）中写道：“事实上，任何人都无权利阻止一个国家与另一个遥远国家之间的商业贸易。这样的贸易是为了人类社会的共同利益，它不会给任何人造成损失。”但是，格老秀斯对贸易的支持只限于对外贸易，而不包括国内贸易。

无论是“大同经济”学说，还是自然法哲学家的观点，都不是基于经济上的考虑，而是建立在非经济因素的基础上。因此，在这个阶段，对外贸易还没有经济理论的依据。但是，这些观点改变了人们对外贸的认识，使国与国之间的贸易得到广泛的认可。

二 重商主义经济哲学

17、18世纪期间，一种被称为重商主义的经济哲学出现在英国、西班牙、法国、葡萄牙、荷兰等欧洲广泛开展对外贸易的国家。这种哲学基于对经济因素的考虑，有两个主要内容：第一，国家在贸易中应保持贸易顺差；第二，国家应控制就业与贸易商品组成。

重商主义用贵金属储量衡量国家财富，因而认为出口大于进口可以使国家富强，因为出口使金银等贵金属流入本国。由于各国不可能同时进口，一国的出口总是以另一国进口为前提。因此，重商主义认为一个国家的获利是以另一国的损失为代价，主张民族经济，认为国家的贸易利益根本上相互冲突。基于这些观点，重商主义一方面积极主张国际贸易，另一方面建议政府对国际贸易采取严格的管制，用出口补贴鼓励和刺激出口，用关税限制进口，甚至禁止奢侈类消耗品的进口，认为这样既可以促进国内原材料制造业，又可以限制进口成品对国内生产和就业的竞争，从而达到一个令人满意的贸易平衡。

积极主张对外贸易的同时，重商主义者
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 反对国内贸易，认为在国内从事商业活动只能使商人富裕，不能增加国家财富。

及至17世纪，广泛的世界贸易与海外开发，以及国家作为一种政治力量在世界舞台的崛起赋予了贸易新的地位。商人们四处推销对外贸易强国论，与此同时，作为一个阶层，他们渐渐得到社会广泛的认同。例如，托马斯·曼称商人是一个“高贵的职业”；托马斯·米勒呼吁“商人在所有的国家都应受到欢迎、尊重和鼓励”。

重商主义的经济哲学深深影响了当时欧洲各国的国家政策。18、19世纪，殖民地在这种经济理论的引导下大量涌现，被当作确保殖民地国生产原料的来源地，以及母国工业制成品的销售市场。事实上，除1815～1914年间的英国，没有一个西方国家曾彻底摆脱重商主义观点的影响。每当国家出现高失业率，政府就会大力干预经济，试图通过限制进口来刺激国内生产和就业。

三 早期的自由贸易理论

最早的自由贸易（free trade）萌芽，出现在16世纪末英国议会关于对外贸易垄断的讨论中。当时的概念更确切地表达应为“贸易自由”（freedom of trade）。赫克歇尔（Eli Heckscher）将当时重商主义者所谓的贸易自由定义为“任何人可以自由从事自己选择的商业活动而不受政府的阻挠与强迫。但明智的政府当以物质奖励和惩罚为工具，将人们的活动引向正确的方向”。
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为回应重商主义的“贸易自由”，出现了“自由贸易”的主张。这种主张反对歧视外来商品的保护主义政策，以荷兰与爱尔兰两国贸易为例，驳斥重商主义的出口强国论。在荷兰与爱尔兰的贸易中，荷兰进口一切需要进口的东西，爱尔兰的出口是其进口的8倍，但是，荷兰仍然比爱尔兰富裕得多。
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 大卫·休谟（David Hume）在他的《贸易平衡》（Of the Balance of Trade）一书中驳斥纯粹追求贸易顺差的做法以及对丧失金银的恐惧。他认为，只要英国保有本土工业和劳力，就无须担忧贵金属的流失。

这些自由贸易的主张，虽然动摇了重商主义的两个基本经济观点，却没能反驳进口限制可以保护国内贸易免受外来进口货物冲击的观点。

1690年中期，被英政府授予贸易特权的东印度公司（East India Company）将棉布从印度大量运回英国，严重冲击了英国的棉布工业，激发了对自由贸易政策的激烈争论。争论的焦点集中在是否应当对外国商品进口的自由贸易进行管制。反对管制的观点认为，既然特权贸易商的贸易自由不应受到管制，就不应当对外国商品的自由贸易进行管制，因为特权贸易商的进口同样影响本国市场。但是，保护主义的观点仍然认为，完全解除管制会冲击本国工业，甚至会摧毁本国工业，因此应当进行进口管制。

这个时期自由贸易的代表人物是亨利·马梯恩（Henry Martyn）。他在1701年《关于东印度贸易的思考》（Considerations Upon East India Trade）中首次将劳动分工原理运用到国际贸易中。马梯恩将英国从印度进口廉价棉布的行为描述为一种劳力节省的创新，或者一种新的棉布制造技术，因为廉价棉布的进口使得生产出口商品换取等量棉布的劳力减少。

马梯恩等自由贸易拥护者的经济分析为自由贸易政策找到了理论依据。但当时，自由贸易仍未得到广泛认可。这当中，部分原因是马梯恩等主张自由贸易的目的，是保护进口商自由进口的权利，而没有着眼于全面推广国际贸易，部分原因是他们的论证不足以证明自由贸易是最有利于各国的贸易政策。因此，在亚当·斯密之前的自由贸易思想仍只处于萌芽阶段。

四 亚当·斯密与自由贸易

对外贸易中，只有贸易各方都能获利，才会产生自由贸易。如果一国无利可言，甚至还会遭受损失，它就会拒绝贸易。自由贸易如何产生？自由贸易下贸易各方的利益又从何而来？

亚当·斯密之前存在许多反对重商主义、主张自由贸易的经济分析，但这些分析无一能从经济的角度论证自由贸易是最有益于各国的贸易政策。1776年3月9日，亚当·斯密发表《国民财富的性质和原因的研究》（An Inquiry into the Nature and Cause of the Wealthy of Nation），又称《国富论》，系统而严谨地分析了贸易政策的经济学，使经济学正式成为一门系统科学。
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亚当·斯密在《国富论》中论证，国家的财富和实力，取决于国家经济的增长。经济增长可以通过劳动分工来实现。而劳动分工又与市场的开放程度密切相关。基于此，国家实行自由贸易政策，通过劳动分工专门从事国家最有优势的行业，就可以变得富有而强大。一个建立在绝对优势基础之上的地区性劳动分工优势，是亚当·斯密贸易理论的基础。

亚当·斯密没有沿着重商主义批判的道路来发展自己的自由贸易经济理论。他独辟蹊径，从18世纪道德哲学的观点出发，对重商主义原理，特别是重商主义“就业与贸易商品组成”的观点进行了深入的抨击，论证了经济活动专业化可以产生经济效益的理论，同样对国际贸易专业化适用。他主张英国全面开放港口，取消所有关税，保障商品对外贸易不受政府干预。为论证自己的主张，亚当·斯密首先驳斥了通过限制进口保护国内工业不受外来产品竞争的行为。亚当·斯密认为，事实上，进口限制导致的独占经营提高商品价格并导致产业管理松懈。他认为，虽然进口限制可以扩大国内生产的市场份额，但国内市场份额的扩大却并不一定增加被保护工业的优势和有益于整个社会。为论证贸易限制对社会实际收入的影响，他从个人与商业、个人与经济在市场中的关系着手，确定社会实际收入的含义。他认为，个人总是将自身劳力投入到自己最有优势的领域，即在决定自己的资源投向时，总是倾向于将资源投入到能产生最大回报的工业或商业行为中。在做出这些商业决定时，他们只考虑自己的优势而并不考虑社会需求。但是，这种根据自身条件而做出的决定正是最有利于社会的决定。这个结论引出了亚当·斯密最著名的论断：“当每个人都以最理性的方式将资本用于国内产业，努力管理好国内产业，以使国内产业的生产价值实现最大化时，他们的行为必然使社会收入最大化。通常，这些人既不打算促进公益，也不知道自己能在多大程度上起到促进公益的作用。他们选择支持国内产业而非外国产业，考虑的只是自身的安全。他们以产值最大化的方式管理自己投资的产业时，考虑的只是自身利益。在这些活动中，个人就像在其他一些活动中一样，受着一只无形的手的支配，尽力去达到一个他本人并无愿望达到的目的。但是，不是出自本意，并无害于社会。在追求自身利益的过程中促进社会利益，往往比有意促进社会利益来得有效。我还从未见过为了公众利益的目的从事贸易而给社会带来不少益处的人。”
 
[8]



亚当·斯密将自然力量推动经济，增加国民财富的观点，运用到贸易政策上，他说：“如果外国的某种商品比我们自己生产的便宜，我们最好就去生产别的有生产优势的产品，并用其中的一部分，换取国外那些便宜的商品……如果将劳力用在那些进口比自己生产还便宜的商品生产，这些劳力就一定没有得到最好的利用。如此，不将劳力用于最有价值的商品生产，则国家年产值或多或少就会受到损害。因为购买这些商品，所费比国内生产要少。顺乎自然规律，等量资本雇佣的劳工所生产出来的部分产品或这些产品价值的一部分就足以换回同量的商品。由此可见，一国放弃优势行业生产而从事劣势行业生产，其年产品交换价值，不仅没有按立法者的立法意愿增加，反而一定会因如此的管制而减少。”
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根据亚当·斯密的理论，两国各自在不同产品生产上拥有的绝对优势或绝对劣势，是两国之间产生贸易的原因。贸易两国中的各国在某些商品的生产上效率更高，拥有绝对优势，在某些商品的生产上效率较低，处于绝对劣势。它们可以通过专业分工，生产各自拥有绝对优势的产品，并用其中的一部分进行互换。如此，两种商品的产量都会提高，而且资源也会得到最有效的利用。增加的商品产量，就是两国专业化生产的额外收益。这些收益通过两国贸易在两国间分配，产生的经济利益就是它们各自的贸易所得。因此，如果一个国家在某些产品的生产上拥有绝对优势，无论其他国家的贸易政策如何，采取贸易自由化的政策，都会有利于该国的国家利益。

亚当·斯密举了一个国内经济活动中普遍得到认同的事例来解释上述的结论。每个人都同意，在我们的日常生活中，如果自己去生产所有需要的日常用品，如食品、衣服、药物、住房等等，是既愚蠢也不可能，更是没有必要的。现实中的每一个人在做的，是选择专门从事自己胜任的职业，然后购买自己的生活必需品。这些生活用品，是由其他人根据个人专长选择职业生产出来的。亚当·斯密举的这个人人皆知的简单事例，已经成为现代经济遵循的规律之一。在专业分工这一点上，亚当·斯密认为，国家犹如个人，如果只生产本国具有生产优势的产品，然后用这些产品的一部分去换取其他必需商品，国家的总产出和社会财富就会增大。

亚当·斯密的自由贸易绝对优势论彻底批驳了重商主义的经济哲学，创立了新的商业贸易经济分析方法，从根本上改变了世界各国的国际贸易政策走向，使经济学从此成为一门独立的学科。

但是，亚当·斯密的绝对优势只能解释国际贸易中的一小部分。他所遗留下来的一个核心问题是，如果一个国家相对于它潜在的贸易伙伴当中的任何一个，在任何产品或服务方面都不具有绝对优势的话，这个国家该怎么办？国际贸易对这样一个国家是否还有价值？

这个问题由大卫·李嘉图的相对优势论给出了很好的答案。

第二节 古典自由贸易理论

一 自由贸易相对优势理论

19世纪初期出现了许多研究和发展亚当·斯密经济理论的经济学家。他们在承认自由贸易有利于国家利益的前提下，发展出利用机会成本（opportunity cost）论证自由贸易的相对优势论。根据相对优势理论，即使一国在所有商品的生产上较之它潜在的贸易国处于劣势（不具有优势），它仍有可能在贸易中与贸易伙伴共同获利。这些处于劣势的国家，可以通过选择机会成本最小的工业分工，专门生产和出口本国劣势相对较小的产品，同时进口本国劣势相对较大的产品获取经济利益。根据这个理论，所有的国家都应当选择自由贸易作为本国的贸易政策。

最早认识到相对优势论本质的经济学家是英国的罗伯特·托伦斯（Robert Torrens）。他提出了相对成本，或者说相对优势理论的基本观点。该观点表明，在对外贸易中，即使一国在某些行业拥有绝对的生产优势，由于本国各行业中存在的相对优势，进口仍然是更好的选择。而詹姆斯·密尔（James Mill）在他1821年的《政治经济要素》中则指出，所有的贸易所得，都来自于进口商品，而非出口商品。因为出口商品的价值体现在进口商品价值之中。进口商品成本低于国内生产同样商品成本的那部分价值，就是进口国在该商品中的贸易所得。

由此可以看出，相对优势贸易理论的观点，与重商主义的贸易观点截然相反。

密尔和托伦斯的论述虽然奠定了相对优势论的基础理论，却没能提供一个关于自由贸易是互惠贸易的科学实证，证明相对优势论可以使那些即便是在所有产品生产都处于绝对劣势的国家也能从贸易中获得经济利益。这个任务是大卫·李嘉图完成的。

1817年，大卫·李嘉图
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 发表《政治经济学及税负原理》（On the Principles of Political Economy and Taxation），建立了第一个国际贸易的经济模型，将相对优势的古典理论完整地呈献在世人面前。他的相对优势论，为自由贸易理论提供了新的基础。尽管后来几经经济学家修改，以适应许多他当时无法预见的复杂情况，李嘉图的相对优势论一直是国际经济学的基本原理之一。

在他的相对优势论中，大卫·李嘉图论证：国家间贸易的流动是由生产某种货物的相对成本，而不是绝对成本决定的；国际劳动分工建立在相对成本之上，因此，一国只应生产那些本国相对生产成本最低的商品；即使相比其他国家而言，一国在每种商品的生产上都拥有绝对的优势，它也只应当生产那些相对优势成本最低的商品；这样，各国就会在贸易中获得更大的利益。

被保罗·萨穆尔森称为“经济学领域最美丽的思想”的相对优势论，经过约翰·斯图亚特·密尔（John Stuart Mill）
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 在《政治经济原理》（Principles of Political Economy）中的进一步论证，成为古典的经济学理论。

1848年，密尔发表《政治经济原理》，从经济分析及贸易政策两个方面全面论证了自由贸易的相对优势理论。他批驳了古罗马和古希腊关于对外贸易的道德观，认为：“商业活动所产生的经济利益，其重要性远胜于智力和道德的重要性。促成不同的人之间的交流，相同的人之间不同思想和行为的交流的事件，对人类进步所产生的价值不容忽视……永远有必要将自身的思维和习俗，与处于不同状态下的群体的经验与实践不断进行对比……世界上没有哪一个国家不需要借鉴他国的经验。”
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密尔认为，自由贸易对世界经济的发展产生正面的影响。贸易扩大了出口国的国内市场，使出口国产品需求增加。增加的需求引发出口国劳动生产率的提高和技术进步。国内这些劳动生产率的提高和技术进步，会渐渐通过贸易扩散到全世界，因此，产品产量的大幅增长往往促进世界劳动生产率的提高。

根据这个推论，密尔倡导自由贸易的国家政策，强烈反对国内贸易保护主义，认为贸易保护主义政策“无论对国家还是对消费者都是纯粹的浪费”，因为贸易保护降低劳力与资金的使用效率。

针对贸易保护的就业论，密尔和其他大多数经济学家一样，赞成亚当·斯密的观点。他认为，自由贸易给一部分国内产业造成的损害，应当在完全的自由贸易中，通过生产要素的市场调节，渐渐转移到新的拥有相对优势的产业上。只有这样，才能彻底解决贸易保护主义所担心的问题。因此，“问题不是雇佣本国劳工还是外国劳工的问题，而是在本国雇佣哪一个行业的劳工的问题”，因为“直接或间接地，为进口商品所支付的现金，总是来自于我们自己生产的产品”。

亚当·斯密的自由贸易绝对优势理论，以及在他的理论基础上发展起来的自由贸易经济理论，使自由贸易政策在19世纪的英国得到普遍的认可。经济学家们认为，自由贸易理论至关重要。著名经济学家赛尼尔（Senior）甚至这样比喻自由贸易决策：“自由贸易的决定，是仅次于改革、仅次于宗教自由，一个人类里程碑性质的决定。”

二 相对优势与机会成本理论

李嘉图的相对优势论，通过揭示一种商品在两个国家不同的价格，证明了相对优势的存在是两国互利贸易的基础。该理论的经济模型是国际经济学中最简单的一个。它假定：（1）劳动是各国唯一的生产要素，或在所有商品生产中，劳动均占一个固定的比例，即商品的价值或价格只取决于投入商品生产的劳动量；（2）劳动生产率的不同是各国不同产业之间唯一的不同，即劳动的性质相同。上述假定被称为劳动价值论（labor theory of value）。

但是，现实生产中，劳动既不是生产的唯一要素，也并非以固定的比例投入所有商品的生产。例如，相对而言，在计算机和葡萄酒的生产中，计算机生产要求更大的资本投入，而葡萄酒生产要求更多的土地和劳力投入。另外，在大多数商品的生产中，劳动、资本和一些其他生产要素之间是可以相互替换的。例如，在布匹和葡萄酒的生产中，劳动、资本等因素可以相互替换。此外，不同商品的生产所牵涉的劳动的性质显然会有差异，不同商品的生产对劳动技能、技巧和培训的要求不同。由此，建立在劳动价值论基础上的李嘉图相对优势理论面临严重的理论危机。

1936年，著名经济学家古特弗莱德·哈伯勒（Gottfried Haberler）的机会成本理论（opportunity cost theory）解救了李嘉图的相对优势论危机。由于这个原因，相对优势原理也被称为相对成本原理。虽然在此之前，正如上文中提到的，詹姆斯·密尔等就提出过机会成本原理，但他们没能用科学实证，论证机会成本在相对优势论中的运用。

根据哈伯勒的相对成本理论，某商品生产的成本，是再生产一个单位该商品所必须放弃的另一种商品生产的生产量。这里不假定劳动是唯一的生产要素，不假定所有劳动同质，也不假定劳动是决定商品价格的唯一因素。结论是：当一国生产某种商品生产成本较低时，该国在该商品的生产上就拥有相对优势，而在另一种商品的生产上处于相对劣势。

由此可以看出，哈伯勒的相对成本理论得出的结论，与李嘉图基于劳动价值论的相对优势理论结论相同。

1951～1952年间，麦克杜格尔（McDougall）使用1937年美、英两国25个产品的生产率和出口数据，对李嘉图的贸易模式和理论进行了第一次实践验证。当时，美国的工资率是英国的两倍。根据李嘉图的理论，如果美国的一些产业生产效率能达到英国的2倍以上，则美国这些产业的生产成本将低于英国，即与英国相比，美国在这些产业的生产上拥有相对优势。因此，出自这些产业的美国产品价格在销往第三国时，将低于英国的相似产品。同样，如果英国的一些产业生产率能达到美国的1/2以上，相比起美国，英国在这些产业的生产上拥有相对优势，出自这些产业的英国产品价格在销往第三国时，将低于美国的相似产品。

数据表明，用于对比的25个产业中，有20个产业美、英两国的劳动生产率与产业产品出口量成正比。这与李嘉图的相对优势原理的假设完全吻合，即相对优势是建立在劳动生产率差异的基础上。劳动成本以外的其他因素，如生产成本、需求因素、政治因素及国际贸易中的种种障碍，不影响劳动生产率与出口比例之间内在的联系。

此后，匈牙利经济学家巴拉沙（Balassa）用1950年的数据、斯特恩（Stern）用1950年和1959年的数据，同样证实了劳动生产率与出口量之间的正比关系。

那么，为什么有成本优势的美国产品没能占有全部的出口市场，英国仍然有一定量的出口？麦克杜格尔认为这是产品的差异造成的。比如，美国的玻璃器皿与英国的不同，即使美国产品再便宜，第三国消费者仍然喜欢英国产品。因此，英国产品虽然价高，仍能出口。但当价格差增大时，英国的出口量将减少。反过来，美国也因同样的原因，继续向第三国出口具有相对劣势的产品。

尽管麦克杜格尔的实践验证了李嘉图相对优势论贸易模型，但李嘉图、密尔等古典经济学家只是找到了产生相对优势的原因，即各国之间劳动生产率的差异，而没有解释产生相对优势的原因，即劳动生产率差异的原因。因此，我们说，古典经济理论假设了相对优势的存在，而没有论证它的存在。此外，相对优势论也不能解释国际贸易对下面将要讨论的生产要素的影响。这两个重要问题，由赫克歇尔—俄林模型进行了有效的解释。

第三节 要素禀赋理论

由李嘉图和密尔提出的相对优势贸易模型假设劳动是唯一的生产要素，因此，产生相对优势的唯一原因是各国之间劳动生产率的不同。但在现实生活中，各国劳动生产率的不同，只能部分解释贸易产生的原因。各国进行贸易还反映了各国间资源的差异。中国向世界各国出口纺织品，是因为中国的劳动力资源比大多数国家，尤其是英、美等国丰富。因此，现实中的贸易理论不仅需要分析劳动要素，还要分析其他生产要素，如土地、资本、矿产资源等。

同时，李嘉图的相对优势理论假设所有生产层面的成本费用恒定不变，这意味着一个国家将只从事其相对优势最大，或比较劣势最小的商品生产。这也与实际不符。现实中，葡萄牙既生产葡萄酒，也生产布匹。

此外，国家将生产从一个产业转向另一个具有相对优势的产业时，机会成本有可能并不恒定，有时增长，有时减少。举例说明，如果布匹生产是劳动密集型产业，葡萄酒生产是土地密集型产业，从布匹转向葡萄酒的生产时，将生产布匹的劳力再投入到同样大小产出相应数量葡萄酒的土地上，并不能保证相同的机会成本。因为并非所有土地的葡萄产出量都相同。同时，同量的劳力并不一定都能产出同量的葡萄。而在另外一些产业，再投入所要求的资源和劳力，会因规模生产而大量减少。规模生产在这些行业中，正是导致彻底的国际专业化分工的内在原因。

为解决这些问题，瑞典经济学家赫克歇尔（Heckscher）与俄林（Ohlin）
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 发展了赫克歇尔—俄林（Heckscher-Ohlin）要素禀赋论。

1919年，瑞典经济学家赫克歇尔发表《国际贸易对收入分配的影响》，概括性地说明了现代国际贸易理论。但文章并没有引起人们的重视。10年之后，赫克歇尔的学生，瑞典经济学家俄林对这篇文章进行了进一步的研究，于1933年出版了著名的《区域贸易与国际贸易》。由于俄林的理论核心首先是由赫克歇尔提出，并且俄林的研究包含了他所有的内容，为纪念赫克歇尔，人们将俄林《区域贸易与国际贸易》中的理论称为赫克歇尔—俄林理论。俄林于1977年因其对国际贸易的贡献而荣获诺贝尔经济学奖。

赫克歇尔—俄林理论又称“要素比例理论”（factor-proportions theory）或“要素禀赋理论”（factor-endowment theory）。因为该理论认为，各国相对生产要素的丰裕程度，即要素禀赋（factor endowments），是各国在国际贸易中产生比较优势的原因和决定性因素。赫克歇尔—俄林理论非常恰当地解释了原材料、农产品、劳动密集型产品的贸易。

根据这个理论，产生国际贸易的原因，一是因为各国的资源差异，二是因为不同产品在生产过程中使用的生产要素比例不同。国家在以本国相对丰裕的资源为主要生产要素进行生产时，产品具有更大的相对优势。因此，国家应当生产那些本国资源丰裕的产品，进口那些本国资源稀缺的产品。换句话说，要素禀赋论认为，各国在国际贸易中获得的利益，根源于贸易商品的生产技术与模式（如土地密集型、劳动力密集型、资本密集型），与各国资源差异这二者之间正确的搭配。

资源差异，是指各国所拥有的劳力、资本、土地等自然资源情况的差异。例如，美国、英国、日本、德国等国家，在资本、技术以及生产工具等生产资料方面的资源较为丰富，相对地，这些资源的供给充裕，价格较低；而中国、印度、印尼等国劳动力资源较为丰富，供给相对充裕，价格较低。

不同产品的生产要素构成不同，有的需要较多的劳动力投入，为劳动密集型产品，有的需要较多的资本投入，为资本密集型产品。这些差异，使各国在以本国充裕的资源为生产要素，生产资源密集型产品时具有价格优势。例如，美、英等国生产资本密集型产品时，如电子、航空等产品，价格便宜；而中国、印度等国生产劳动密集型产品时，如纺织、轻工等产品，价格便宜。

根据该理论，如果美国比中国拥有更多的资本，中国比美国拥有更多的劳力，美国将向中国出口资本密集型产品，而中国将向美国出口劳动密集型产品。上述差异，促成国际分工和国际贸易。贸易各国均可获得因资源差异而产生的经济利益。

要素禀赋论告诉我们，在所有可能导致贸易前相对商品价格差异的因素中，生产要素的差异，是产生相对优势的根本原因。由于生产要素不能在各国之间自由流动，因而难以自行达到最优配置。国际贸易的重要性，正在于它成为国际要素流动的替代物，使各国更加有效地运用各种生产要素，弥补生产要素在各国不均衡分布的缺陷。贸易，因此提高各国相对丰裕因而价格便宜的生产要素价格，降低各国相对稀缺因而价格昂贵的生产要素的价格，导致劳动昂贵而资本便宜的国家，劳动真实价格的下降，资本真实价格的上升；而资本昂贵劳动便宜的国家，资本真实价格的下降，劳动真实价格的上升，从而实现生产率和社会总产量的增加。

因此，在发达国家，如美、日、英、法、德、意、加等国，由于资本是相对丰裕的生产要素，国际贸易降低这些国家劳动的真实收入，提高资本的真实收入。相反，在发展中或不发达国家，如中国、阿根廷、印度、墨西哥等国，国际贸易增加劳动的真实收入，降低资本的真实收入。

这个结论解释了发达国家工会，如美国、德国等，一般都赞成并主张贸易保护的原因。那么，这是否说明发达国家应当限制贸易？根据要素禀赋论，贸易导致的劳动损失要小于贸易导致的资本收入。同时，使用合适的国家政策，可以在劳动收入和资本收入之间进行重新分配，使两种生产要素的拥有者都可以从贸易中获利。这些国家政策包括税收政策（包括低工资减税政策、服务业减税政策等）、培训政策（重新培训被进口产品替代的产业工人）、福利政策（对低收入者实行某些社会福利）等。因此，发达国家仍然应当实行国际自由贸易政策。

赫克歇尔—俄林理论的另一种表述方式，是要素价格均等定理（factor-price equalization theorem），即国际贸易会使各国同质要素最终实现绝对或相对收入均等。但是，现实生活中，我们不难发现大量与此不相吻合的事例。例如，美国的电脑工程师、德国的机械师、英国的律师与医生，他们的收入要远高于他们阿根廷、印度或墨西哥的同行。

出现这些不均等现象的原因，是因为赫克歇尔—俄林理论假设了许多现实中不存在的条件，如各国使用相同的技术、运输成本相同、规模报酬不变、产品和要素市场处于完全竞争状况等等。因此，我们只能说贸易减小了同质要素收益的国际差异，却达不到完全均等的状况。此外，各国同质要素的均等还受许多其他因素的影响。例如，虽然国际贸易减小了发达国家和其他国家之间，如美国与墨西哥之间同质要素的差异，但由于美国的科技发展速度远远快于墨西哥，又使两国间同质要素的差异增大。

要素禀赋论印证了工业化国家与欠发达国家之间发生的大多数贸易，解释了许多经济活动中国际专业化分工的模式，特别是在农业和自然资源方面的国际专业化分工模式。但是，它却难以圆满解释现代工业化经济中制造业活动的专业化模式，无法解释发生在工业化国家之间的大多数工业间贸易（在两个国家之间进行的相同商品的贸易）。自第二次世界大战以来，这种行业间贸易迅速扩展，如美国、日本之间相互出口汽车的现象等。
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另外，要素禀赋论无法解释第二次世界大战之后的另外两个现象，即企业内部贸易与企业间贸易。前者是发生在同一跨国公司不同部门间的贸易。后者是发生在合资或转承包合作关系的若干企业间的贸易。
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此外，要素禀赋论假设各国在技术运用方面机会均等，贸易的商品品种组成不受经济活动的影响，而由与经济无关的其他因素，如资源优势等决定。然而，一国的专业化与相对优势与经济因素本身有着密切的联系，影响它们的经济因素包括储蓄利率、贷款利率、国家在专业人力资源方面的投资（反映一国对教育和研发的重视程度）以及国家在公共基础设施，如运输和通信设施等方面的投资（反映一国的投资模式）等等。

古典的经济理论和要素禀赋论属于静态的相对优势理论。这些理论在假定要素禀赋、技术和偏好不变的情况下，确定一国的相对优势和贸易所得。现实中，虽然土地等生产要素不可流动，金融资本、工业技术、人力资源等的国际流动因通信和运输技术的发展越来越普遍。同时，技术和偏好也是不断变化的。此外，这些理论只关注货物在国家间的流动，忽视服务、资本和人口的国际流动。由于这些原因，静态的相对优势理论已不能解释当今国际贸易中的许多现象和问题，不能正确反映现实的经济活动以及这些经济活动对国际贸易的影响，因而必然要有新的理论来弥补这些缺陷。动态相对优势理论不仅解决了上述问题，同时正确反映了政府通过贸易政策的实施对贸易进行干预和改变的现实。

第四节 产品周期理论

为了弥补赫克歇尔—俄林理论的不足，产生了解释某些现代经济现象的国际贸易理论——产品周期理论。该理论反映的，是相对优势理论中的动态经济状况，而非赫克歇尔—俄林的因素比例假设的静态经济状况。20世纪60年代，哈佛商学院的雷蒙德·佛龙（Raymond Vernon）提出的这个理论，准确揭示了国际分工在制造业中的形成和变化。在经济活动中我们发现，当某些特定商品的生产达到标准化生产程度以后，美国以及其他发达国家往往从这些商品的纯出口国转变为纯进口国。电视机、录音机等电器产品在这些国家中就经历了上述的变化。这个转变是如何发生的呢？

根据佛龙的产品周期理论，当一种新产品刚刚出现时，产品的生产往往需要高素质的劳工。当这种产品的生产技术成熟并被大众接受时，产品生产渐渐标准化，可以进行大规模生产并使用低素质劳工。此时，该产品的相对优势从最早的发明国（通常为发达国家），转移到劳动力相对便宜的国家，同时伴随着发达国家的直接投资。

产品周期理论认为，一个产品的周期分为四个阶段：研发推出新产品阶段、扩大生产及出口的成长阶段、标准化及国外生产的产品成熟阶段，以及国外大量生产及进口的产品衰退阶段。第一阶段，是新产品阶段。由于美国等发达的工业化国家在人力和资本资源上拥有相对优势，因而享有新产品研发等初期开发的优势。这样，一些靠先进技术才能生产的产品首先在这些国家被研发出来，以满足研发国少数消费者的消费需求。在这个阶段，产品尚未定型，仅在研发国生产和消费。生产者从消费者处获取产品反馈信息，并根据信息对产品进行调整。此时，产品的消费者都是些高收入阶层，而生产商在这个阶段所关心的，不是利润、市场份额、出口机会等因素，而是产品的完善。第二阶段，是产品成长阶段。产品开发稳定下来之后，生产技术得到改进。与此同时，产品得到更多消费者的认可。为满足国内外不断增长的需求，产量迅速提高，产品在研发国进入大量销售并部分出口阶段。在这个阶段，由于其他国家还没有掌握产品的生产技术，无法模仿生产，研发国在国内国际市场都处于完全垄断地位。第三阶段，是产品成熟阶段。随着生产技术的提高及经验的积累，产品在研发国的生产渐渐标准化。标准化生产大大降低生产成本，使大量出口盈利成为可能。同时，由于生产国在宣传和销售等方面的努力，产品在其他非工业化和欠发达国家赢得消费者的青睐。于是，生产商开始大量出口产品，或授权本国或他国组织产品生产，以满足这些国家蓬勃发展的需求量。第四阶段，是产品衰退阶段。随着时间的推移，产品的生产和技术完全标准化，并渐渐过渡为劳动密集型产品。这时，利用劳动力优势国家的当地劳力可以生产出更为便宜的产品。同时，技术在这些国家扩散，并出现模仿品的批量生产。于是，生产商将产品生产从研发国转移到劳动力成本低廉的国家，在这些国家进行大规模生产，不仅供应当地市场，同时出口到包括研发国在内的发达国家。于是，品牌竞争让位于价格竞争。最终，研发国完全放弃产品的生产，成了这些商品的纯进口国。

从纯出口国转变为纯进口国，常常伴随着生产技术从发达的产品研发国向非工业化、欠发达国家的转移。至此，这些产品完成了产品循环。发达国家又重新开发新的产品，或对这些成熟产品进行改进、更新换代，以保持竞争力。这个循环，揭示了美、英等发达国家对知识产权的保护如此关注的原因。

二战后发生在美国和日本两个国家之间的无线电产品竞争，就是一个典型的产品周期示例。二战后，真空管技术在美国的迅速发展，使美国垄断了全球无线电产品市场。几年后，日本掌握了同样的技术，并凭借廉价劳动力渐渐占据了很大一部分市场。之后，美国发明晶体管，并借新技术重新占领市场。但是，日本同样在几年后掌握晶体管技术，又开始了与美国的竞争。美国随后通过集成电路的使用，再次在无线电产品的竞争中占据上风。在这个竞争中，究竟无线电产品是劳动密集型产品，还是资本密集型产品，取决于是美国占领市场，还是日本占领市场，以及美国、日本是否会被韩国、我国台湾地区等生产力成本更低的厂商取代。

佛龙关于制造业工业制成品国际贸易的产品周期理论，十分合理地解释了20世纪五六十年代中许多国家的专业化模式。但之后，许多新兴工业化国家，如日本、新加坡、韩国等，在资本的国际流通越来越普遍的情况下，大量运用国内、国际资本，投资到人力资源这个获得产品进步与产品早期制造的相对优势必不可少的资源上，取得了佛龙产品周期理论中产品生产早期所必需的优势。这说明相对优势并非完全先天，而可以是政府产业政策干预的结果。这一结论使工业化政策在各国得到广泛的关注。一方面，各国在国内政策的制定和实施上考虑充分利用佛龙理论揭示的经济现象和规律，保证本国经济发展优势；另一方面，在考虑其他国家的产业政策时，判定其他国家是否通过对国内政策的操纵，达到扭曲相对优势的目的。

第五节 规模经济、不完全竞争理论

国际贸易分为行业间贸易（inter-industry exchange）和行业内贸易（intra-industry exchange）两种。相对优势经济理论解释的是行业间贸易，即发生在如纺织品与汽车之间的贸易。但是，它却无法解释行业内差别产品（differentiated products）的贸易现象，即发生在如美国和日本之间的汽车贸易，美国和德国之间的工业设备贸易等行业内贸易现象。因为这些贸易的产生，不是基于各国的资源（生产要素）差异。

事实上，世界各国进行贸易和专业化生产有两个原因：一是各国资源差异的存在，二是规模经济（economies of scale）效应的存在。相对优势理论认为国与国之间的差异是贸易的唯一原因。但是，使每个国家专业化生产的相对优势只能集中在有限的几个产业的规模经济效应，也是国际贸易的一个主要原因。本节讨论的，就是规模经济，以及在规模经济下出现的不完全竞争与国际贸易的关系。

相对优势理论以规模效益恒定不变为前提，假设在一个行业中，投入和产出正比增加，即投入双倍的劳动，产生双倍的产出。但是，经济现实中的很多行业，生产规模越大，生产效率越高，呈现出所谓的规模经济效应，即投入双倍的劳动，产生超过双倍的产出。同时，相对优势经济分析有一个潜在的假设，即市场是完全竞争的（perfect competition）。在一个完全竞争的市场里总有许多的买者和卖者，生产商是产品价格的接受者，产品价格由市场供需关系决定，没有人能操纵市场。因此，产品的市场价格呈现自由竞争下的均衡态势，超额利润为零。例如，一个家具生产商生产的椅子价格由市场供需决定，无论该厂商出售多少产品，都不会影响市场上椅子的价格。因为单一厂家所占的市场份额太小，不足以对整个市场价格造成影响。

但在经济现实中，规模经济下产生的规模效益递增（increasing returns to scale），使大厂家往往比小厂家更有竞争优势。渐渐地，规模经济导致市场被一个或几个厂家控制。当市场被一个厂家完全控制时出现垄断，被几个厂家控制时出现寡头垄断。市场因而呈现不完全竞争状况。这里，所谓的规模效益递增，是指产出水平增长比例大于要素投入增长比例的生产状况。

需要阐明的是，本书所说的“规模经济”，通常也被称为“内部规模经济”。之所以称“内部规模经济”，是为了与“外部经济”区分开来。所谓“外部经济”，在有的经济学著作中也被称为“外部规模经济”。这些著作将规模经济分为“内部规模经济”和“外部规模经济”两个部分。但“内、外部规模经济”的提法较容易使人产生混淆，因为本节规模经济理论与不完全竞争理论讨论的范畴不包括外部规模经济，即外部经济。更具体一些，本节的规模经济理论与不完全竞争理论讨论的，是在内部规模经济状态下的行业间贸易。

所谓外部经济，是指单位产品成本取决于行业规模而非单个厂家的生产规模。在外部经济产业中，当某些企业外部的原因致使整个产业的产量扩大时，各个企业的平均生产成本下降。在这样的经济状况下，大厂家通常没有成本优势，行业由许多小厂家构成，市场处于完全竞争状态。在外部经济状况下，不出现规模效益递增。有关外部经济的问题，将在外部经济理论部分进行更详细的讨论。

内部规模经济，是指单位产品成本取决于单个厂家的生产规模而非产品行业的整体规模。在内部规模经济的行业中，大厂家比小厂家具有明显的成本优势，最终导致不完全竞争，出现市场失灵。当一个产品只有少数几个厂家生产，并且各厂家的产品不能相互替代时，厂家成为产品价格的制定者，整个市场呈现不完全竞争状态。经济现实中比较有代表性的内部规模经济行业是大型客机制造行业。

国际大型客机制造业基本上由美国波音、法国空中客车和麦道三家公司控制。其中，波音公司生产的许多机型不可替代。在这种情况下，波音公司的产品销售策略影响国际大型客机市场的价格变化。如果波音公司希望扩大产品销售量，它可以通过降低产品价格轻易达到目的。在像大型客机这样一个不完全竞争的产品市场中，生产厂家控制着产品的市场价格。

当某个产品只有一个生产厂家时，形成垄断经营。垄断经营下产品价格完全由生产厂家决定，因而产生高额垄断利润。但在经济现实中，完全垄断的现象十分罕见，因为具有高额垄断利润的行业自然会吸引其他的竞争者，从而打破垄断的局面。因此，具有内部规模经济特征的行业市场通常会呈现出寡头垄断的情况，即一个行业由少数几个生产厂家控制，且每个厂家的规模都大到足以影响产品价格，但却没有一家在市场中拥有绝对垄断地位。这种状况下的竞争，被称为不完全竞争或垄断竞争。

上面分析的，正是1933年英国经济学家琼·罗宾逊（Joan Robinson）
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 和美国经济学家爱德华·张伯伦（Edward Chamberlin）
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 同时提出的不完全竞争理论。不完全竞争理论认为，现实经济活动既不是完全的自由竞争状态，也不是完全的垄断状态，而是处于两者之间的不完全竞争或垄断竞争状态。根据罗宾逊的《不完全竞争经济学》，市场因诸多因素而呈现不完全竞争状况。这些因素包括运输成本、消费者对不同产品如名牌产品提供的品质保证所产生的不同的信赖程度、消费者的消费偏好、不同的产品为满足消费者消费便利的需要，以及广告对消费者的影响等。

张伯伦则从产品的差异出发论证垄断理论。在1933年出版的《垄断竞争理论》中，张伯伦提出，一切产品都存在差异，虽然有的差异非常细微，但在广泛的经济活动中，任何差异都是非常重要的。产品的差异可以是专利权、商标、企业名称、包装、质量、设计、颜色、式样等。产品差异在理论经济学分析中之所以重要是因为：第一，由于所有产品之间都存在差异，市场就不可能只有一种产品和一种价格，而关于完全自由竞争的均衡研究，却是在同一产品同一价格的假定条件下进行的。第二，由于产品差异的普遍性，任何特定产品的生产者，都有可能是具备了一定垄断能力的垄断者。因此，垄断是一种普遍经济现象，不一定只发生在少数几家规模巨大的生产商对市场控制和操纵的情况。第三，因产品差异而产生的垄断不排斥竞争。作为竞争对手，各厂家同时并存，谁也不能将对方完全挤出市场。

规模经济理论能很好地解释现代经济活动中常见的行业内贸易现象。行业内贸易的产生，不是基于各国的相对优势，而是由于商品差别的存在。最主要的，是为了更好地利用生产的规模经济。

行业内贸易，是指发生在同一行业内部的贸易。它与行业间贸易不同。行业间贸易，指发生在不同行业之间的贸易，如汽车与纺织品之间的贸易，产生的原因，是贸易国家在贸易产品上的相对优势。资本充裕的国家成为像飞机这样资本密集型产品的纯出口国，和像纺织品这样劳动密集型产品的纯进口国。劳动充裕的国家，则成为劳动密集型产品的纯出口国，和资本密集型产品的纯进口国。有关这一部分国际贸易对经济的影响，已经在前面的章节中论述过。

现代贸易中，发达国家制造业的行业内贸易占了很大的比例，如美、日汽车贸易，美、德工业设备贸易等。上面我们说，行业内贸易的产生，完全是为了更好地利用生产的规模经济。这是因为当工业化国家的各个企业只专业生产某一产品的少数几个类型和款式时，就可以利用规模经济保持较低的生产成本，再通过行业内贸易，为消费者提供其他款式和类型的同类产品，同时保持总体的产品价格不会提高。这就是为什么我们也将行业内贸易称作差别产品贸易的原因。由于国际贸易形成的一体化市场能够充分体现规模经济效益，因此，规模经济本身成为贸易产生的原因之一。

基于规模经济的行业内部贸易，不反映贸易各国的相对优势。这是因为随着时间的变化，工业化国家在技术、劳动和资本等资源的相对优势越来越接近。各国的许多行业中，原先基于这些要素而产生的产品专业化分工优势越来越不明显。贸易的原因，不再是原先基于相对优势的专业化分工，而是基于规模经济产生的规模效益递增效应。

行业内贸易有不少行业特征。首先，行业内贸易的产品多为化工、医药、精密仪器、设备等由发达工业化国家生产的产品。这些产品都具有很强的规模经济特征。而行业间贸易大多发生在劳动密集型产品，如服装、鞋类、儿童玩具、小五金等。在这些产品的生产中，相对优势特征十分明显。这些产品也正是由大多数发展中国家，如中国、印度、巴西等生产后，出口到发达国家，如美国、德国、英国等。其次，行业内贸易大多发生在资本/劳动比率以及技术水平等经济发展水平比较接近的国家，即发达国家。事实上，行业内贸易是这些国家之间主要的贸易形式。此外，规模经济效益越显著，产品差异越大，行业内贸易产生的贸易所得就越大。例如，复杂的精密仪器贸易，就比传统的纺织业贸易产生更大的经济效益。因此，在发达的工业化国家之间最可能产生那种对收入分配影响不大的行业内贸易。

这个结论得到二战后的经济实践，尤其是西欧的经济实践的证实。1957年，欧洲主要大陆国家建立了制造品自由贸易区，即贸易共同市场或欧洲经济共同体（EEC），结果使贸易迅猛发展。到20世纪60年代，欧共体内部贸易的发展速度，足足是世界整体贸易发展速度的两倍。由于几乎所有的贸易增长都来自行业内贸易，避免了经济和可能的政治冲突。例如，法国机电行业在德国同行业发展时遭受损失，但是，两国在欧洲一体化市场中通过提高生产效率各自都获得了利益。因此，在欧洲市场一体化实现以后产生的政治和经济摩擦比预期的要小。

第六节 外部经济理论

并非所有的规模经济效应都只发生在单一厂家。很多时候，单一厂家规模不变的情况下，同行业的许多厂家因某些原因集中某地生产而降低了该行业的生产成本，如美国硅谷的半导体行业，好莱坞的电影业，纽约、伦敦的金融服务业等。这种现象被称为外部经济现象。即指规模经济存在于整个行业的内部，而非某个或某几个厂家之间。

最早分析外部经济的，是剑桥著名经济学家阿尔弗雷德·马歇尔（Alfred Marshall）。
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 他在1890年发表的《经济学原理》（Principles of Economics）中解释了“行业地区”现象——某些无法用自然资源来解释的行业地理集中现象，如当时聚集在英国谢菲尔德的刀具制造业和北安普顿的制衣业。马歇尔认为，行业地区的形成基于下列三个条件的成熟：第一，专业供应商；第二，劳动力市场共享；第三，知识外溢。

20世纪20年代，美国普林斯顿大学经济学教授弗兰克·格拉汉姆在试图论证长期保护有益于国家经济时发现，制造业经济呈现收益递增现象，而农业经济则呈现收益递减现象。因此他认为，专门从事农业并进口加工产品的国家可能永远丧失建立制造业部门的可能性。虽然格拉汉姆在他的研究中并没有指出内、外部经济之分，但他的研究以及随之而来的经济争论，再次引起了人们外部经济效应对专业化和贸易模式潜在影响的关注。

在马歇尔的经济分析中，所谓专业供应商，是指那些为行业地区中的行业，如美国硅谷的信息产业、好莱坞的娱乐业，提供必需的专业配套服务的供应商。行业地区中的行业生产需要配套服务。这些配套服务不仅大大提高了生产厂家的劳动生产率，有的配套服务更是单一生产厂家自身无法配备的。

行业地区的存在，解决了这个问题：各厂家聚集一处从事生产，为专业配套服务商提供了一个足够大的生存空间；这些服务商的存在，反过来使生产商能够专心从事他们擅长的专业生产。例如，在美国硅谷，有专门为地区提供高精密计算机芯片设计、以供地区厂家专门从事芯片生产的公司，还有专门为新兴公司提供设备租赁的公司，以帮助新公司在只有技术，没有巨额投资设备的情况下迅速发展起来。这些专业供应商的存在，分散了开发成本，将单个厂商从自己开发产品所需的巨额投资中解放出来，促成了硅谷从半导体工业到信息行业的持续形成和发展，使硅谷在半导体和信息产业的研发生产上比其他地区拥有更大的优势。任何一个新的半导体生产商和信息产业公司在选择生产场地时，都会将这些配套服务的存在作为重点考虑因素之一。因为选择其他没有如此配套服务的地方生产，意味着厂家不得不建立自己的专业服务队伍。

所谓劳动力共享，是指行业地区生产厂商的云集，为行业地区高度专业化的工人提供了一个选择范围更广的劳工就业市场，有利于吸引该行业更多更好的专业人员，使劳资双方可以同时有更多的选择。以好莱坞为例说明。

我们知道，美国的娱乐业是美国最大的出口部门之一，2010年出口额达到900亿美元，占据了全球文化市场43%的份额。
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 事实上，海外市场一直是美国娱乐业收入的主要来源，如好莱坞生产的动作片，其海外市场收入往往超过本土。美国之所以能成为头号娱乐业出口大国，主要优势无疑来自它规模巨大的市场。这个市场使好莱坞可以投入巨资进行电影制作，以其宏大的场面、壮观的特技超越语言的障碍，占领全球市场。

好莱坞之所以能够制作出这样的影片，使美国娱乐业称霸全球，要大大归功于好莱坞电影制造业的外部经济效应。大批电影公司聚集好莱坞，在那里形成一个外部经济的专业供应商和劳动力共享市场，使好莱坞成为一个电影行业地区。我们知道，虽然每部作品最终以制片公司的名义推出，但一部作品的实际制作，要牵涉诸多复杂的因素和成分，如制片人、导演、各种演员，包括特技演员、摄影师、化妆师、音乐家、各种专业配音人员、各种代理公司、律师事务所、特效特技专家和公司等等。一部影片的制作，需要一个庞大的临时队伍，而这，只有在一个具备了外部经济特征的行业地区才能做到。可以说，好莱坞为电影制作提供了一个共享劳动力市场和各种专业供应商的场域。从这个完美的特殊市场中，诞生了一部又一部超越国界的电影作品，使美国电影占领了世界娱乐市场。

同样，在硅谷，巨大的专业市场的存在，使半导体和信息行业专业技术人员有放大的就业市场。由于行业地区公司普遍存在对专业技术工人的需求，使各公司的技术人员不用担心自己所在公司的经营状况对自己就业的影响。同样，公司也不用担心找不到合适的技术工人从事专业的研究和生产。硅谷的外部经济对生产厂家和专业工人产生了极大的吸引力。

最后来看看知识外溢的作用。马歇尔经济分析中所谓的知识外溢，是指公司在创造知识的活动中没有充分利用他们投资的知识所产生的利益，一家公司的知识投资给其他公司带来免费的附带效益，同时，这种活动属于社会最佳状态的供给不足。
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 马歇尔的学生A.C.庇古（A.C.Pigou）将这种知识所产生的社会边际效益超过其所产生的私人效益的现象称为外部性（externality）现象。

现代经济，尤其是高新技术行业的发展中，知识外溢起到了非常重要的作用。在这些行业，知识和其他生产要素，如劳动力、资本、原材料等同样重要。几个月缺乏知识更新就会技术落后，导致像计算机生产、软件设计这样的高科技行业生产厂家的经营陷入困境。在这些行业中，知识更新的实现，可以通过公司制定研发计划，也可以通过对竞争对手产品的分析。此外，还有一个非常重要的来源，就是通过所谓的知识外溢渠道——个人之间信息的非正式交流。当一个行业集中在一个很小的地理范围内时，行业的集中使各厂家员工混杂一处，并自然交流技术信息。正如马歇尔描述的那样，在这样的地区，业务中的秘密不再是秘密，而在人群中流传。“机器、生产工艺及流程、一般管理方式等方面的创新和提高，只要有益，人们就会立刻对它们进行探讨。如果某人提出一个新的构想，其他人将迅速采纳并将其糅入自己的思路。而这些都是新构思的源泉。”
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 这些非正式交流对使技术发展保持前沿非常重要。例如，许多跨国公司到硅谷建立分公司，就是为了最快了解最新的半导体技术动向。

然而，马歇尔对外部经济效应性质的描述十分模糊。他的支持者也没能提出令人信服的理论，证明外部经济现象属于某种类型的市场失灵。同时，外部经济现象极其不普遍，现有的实例本身又呈现无法统一的规律，
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 使经济学界怀疑它有可能只是反映了一种在每个经济部门都可能产生的普遍性相互依赖，从而认为它对国家政策的影响难以捉摸，更不用说对自由贸易的影响。哈伯勒就曾指出，外部经济的性质是如此模糊和不可确定，并且评估其程度或价值是如此之难，以至于根据它们存在的可能性制定保护政策，实际上根本就不可行。
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在外部经济的实例中，因历史和偶然因素而形成的专业生产起着重要的作用，并因此对国际贸易产生重要影响。但与内部规模经济不同，外部经济有可能将国家“锁定”在某些事实上该国并没有优势的行业生产，导致该国在国际贸易中受损。

外部经济的存在，使大规模从事某一行业产品生产的国家具有较低的生产成本。较低的生产成本使该国倾向于大量生产这些产品。渐渐地，无论该国生产资源的情况如何变化，这些产品的生产模式被固定下来。即使随着时间的推移，其他国家已经可以更廉价地生产这些产品，原先的生产国也不会放弃这些产品的生产。例如，瑞士的手表行业。由于历史原因，在瑞士产生了手表的外部经济生产。假设随着时间的推移，日本已成为更有优势的手表生产国，瑞士将难以放弃手表生产而转向其他有生产优势的产品的生产。因为瑞士已经被外部经济“锁定”在手表生产行业上。

虽然外部经济可能造成上述“锁定”现象，影响有益的专业化生产在某些国家的形成，但外部经济通过产业集中给经济带来利益，使世界在整体上变得更有效率和更富裕。外部经济本身，也是国际贸易产生的一个原因。

第七节 国际贸易与经济增长

以上讨论的贸易理论，除产品周期理论以外，都属于静态的贸易理论。静态贸易理论假定要素禀赋、技术和偏好不变，在此前提下确定一国的相对优势和贸易所得。在此基础上得出的相对优势是静态相对优势，暗示一国的相对优势固定不变。但是，由于各国要素禀赋、技术和偏好都是变化的，各国的相对优势也可以改变。那么，要素禀赋是如何改变的？技术和偏好的改变对贸易产生怎样的影响？

通常，随着人口增长和经济的发展，一个国家的劳力和资本会随时间而增长。这里，资本指所有由人创造的生产手段，如机械、厂房、劳力教育和培训等一切提高国家劳动生产率的手段。雷布津斯基（Rybczynski）研究一国劳力和资本随时间的变化发现，商品价格不变的情况下，一种生产要素的增加会导致密集使用这种要素产品的产量增加，与此同时，导致另一种产品的产量减少。
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 同时，产量增长的比例大于生产要素增长比例。因此，如果在某一特定国家，劳力比资本增长速度快，则这个国家的相对优势就向劳动密集型产业转移，反之，相对优势向资本密集型产业转移。

根据这个结论对发达国家和欠发达国家经济增长的实验研究发现，发达国家实际人均收入的增加主要是依靠技术进步，资本积累在经济发展过程中所起的作用十分有限。这解释了在人口增长较快的欠发达国家，经济增长速度远落后于技术进步较快的发达国家的原因。

研究技术进步的约翰·希克斯
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 进一步发现，在给定产量水平上，所有技术进步都同时减少劳力和资本的使用量，增加国家财富。技术进步有三种分类：中性、劳动扩大型和资本扩大型。中性技术进步状况下，劳力和资本同比例增长，生产过程不会出现劳力代替资本的情况。相似地，劳动扩大型技术进步使资本代替劳力，而资本扩大型技术进步使劳力代替资本。

不同技术进步下各国产量变化对贸易的影响，取决于一国可进出口商品量的增长情况，以及技术进步下增加的国民收入的消费状况。结合消费情况，如果出口产品产量增长大于进口商品产量的增长，则技术进步扩大国家贸易规模，反之，缩小国家的贸易规模，或是贸易规模保持不变（中性技术进步情况下）。

无论技术进步是何种类型，也无论技术进步在消费偏好的影响下导致贸易扩大还是贸易缩小，任何技术进步总是增加小国的社会财富。但是，在大国，技术进步加上消费偏好的变化，可能改善国家贸易条件，增加社会福利，也可能正好相反，使国家贸易条件恶化，减少国家福利。

当产品价格不变但贸易量却增大时，国家的贸易条件恶化。如果此时劳动的生产量也同时增加，则社会福利减少。这就是美国经济学家巴格瓦迪（Bhagwati）所说的“不幸增长”（immiserizing growth）情况。经济学家认为，这种增长在发展中国家出现的可能性远大于发达国家。同时，即便发展中国家的贸易条件不是明显恶化，国内生产的增长也有可能弥补这一劣势给发展中国家造成的损失。发展中国家的经济状况之所以远不如发达国家，是因为这些国家的人口增长减慢了真实人均收入的增长水平。

考虑国家贸易与经济增长之间的关系对各国制定贸易政策十分的重要。许多国家在制定贸易政策时，都会结合本国的技术进步和消费偏好的实际情况，考虑上述分析结果。

第八节 内生性经济增长理论

20世纪80年代，美国经济学家保罗·罗莫（Paul Romer）
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 与英国经济学家莫里斯·斯考特提出国际经济的内生性增长理论（endogenous growth），为国际贸易与长期经济增长之间的关系，提供了一个更加令人信服和更加严格的理论基础。

1983年，经济学家罗莫的博士毕业论文《外部因素、收益递增以及无限增长条件下的动态模型》，被公认为是新经济增长理论的开端。该理论探索低贸易壁垒长期刺激经济增长的实际途径和方式，提出减少贸易壁垒将长期加快经济增长和经济发展效应的假说。该理论认为，低贸易壁垒：（1）使发展中国家以更快的速度吸收发达国家的先进技术；（2）提高研究和发展（R&D）所带来的利益；（3）促使更大经济规模效应的形成；（4）减少价格扭曲，更好地利用本国资源；（5）刺激专业化生产规模，提高中间投入品的生产效率。

古典的经济增长理论（生产函数理论）主要考虑资本和劳动两个要素。虽然该理论也同时考虑技术进步因素，但只将它作为一个偶然因素加以考虑，如考虑技术是否使一个人的劳动变成了1.02个人的劳动等。在考虑技术进步对经济增长的作用时，该理论将技术进步分为资本扩大型、劳动扩大型和中性技术进步三种类型。
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 由于技术是偶然的，所以也是“外在”的。

罗莫在这个经济增长理论的基础上加入另一个要素——知识，从而使这个理论更趋合理。罗莫认为：（1）知识（如怎样生产物品）能提高投资效益（这解释了一定时期内投资收益率现象和各国增长率的非收敛性）；（2）知识像资本一样，必须放弃当前消费才能获得，因此，在经济活动中，必须像设备投入那样投入知识；（3）知识投资产生知识积累，使投资变得更有价值，即知识与投资存在一个良性的循环：投资促进知识积累，知识积累又刺激投资，因此，知识投资的持续增长能永久性地提高一国的经济增长率。罗莫的最后一个推论一直是传统经济学所否认的观点。

1990年，罗莫建立内生性技术进步模型（endogenous technical change models）。在这个模型中，他同时考虑了四个要素：资本、非熟练劳动、人力资本（以受教育的年限来衡量）和新知识（包括技术进步，如专利等）。同时，他将经济分为三个部门：最终产品生产部门、中间产品生产部门（如机械等工业设备的制造业）和研究部门。

在罗莫看来，资本增长和技术进步是同步的，后者的作用使生产投入（input）越来越专业化，表现为劳动社会分工的加强。三个经济部门中，最终产品生产将用到人力资本、不熟练劳动和有形资本（物质资本）三个要素。中间产品生产部门除了需要上述三个要素之外，还需要第四个要素——新知识，或技术进步，表现为向研究部门购买生产计划和专利等。由于新知识，如购买专利的成本是固定的，而新知识产品，如专利产品的效益却是递增的，因此，中间产品生产部门的生产效益是不断增加的。三个经济部门中的研究部门负责新方法和中间产品的开发，以增加中间产品的数目，并将其用于最终产品的生产。因此，这个部门具有动态增长效益。研究部门中的人力资本（包括人力资源）越多，部门的劳动生产率增长就越快。

罗莫认为，在国民经济的这三个部门中，研究部门具有特殊的重要性，因为知识不仅可以用来提高最终产品生产部门的劳动生产率，还可以免费用来提高科研部门的劳动生产率。

根据上述划分，罗莫认为，在信息时代，知识是组成生产的一个重要元素。这个要素是“内生性的”（endogenous），它并不需要以资本扩大型或劳动扩大型的方式发挥作用，它独立地与其他要素结合，一起对经济增长发挥作用。如果说传统理论下假设仅有劳动和资本两个要素而进行的生产在规模不变的情况下效益递减，那么劳动、资本、人力资本和知识等多个要素相结合的生产效益则是递增的。
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提出新经济增长理论的另一个经济学家莫里斯·斯考特是英国牛津大学的教授。他对新古典经济学增长理论的挑战，是要从根本上废弃长期以来为古典和新古典经济学家所崇奉的生产函数理论。

斯考特认为，新古典经济增长论所依赖的生产函数理论对资本衡量是错误的，因此这个理论是无用的。同时，他认为技术进步是理解经济增长的关键，因为技术进步是“内生性的”。在他看来，发明的动机和原因与投资相类似，都表现为预期获利的能力。他不同意罗莫把知识和技术当作独立生产要素的说法，认为技术进步或“知识”不是一个有别于资本的要素，也不是一个可以单独投入的要素。知识和投资必须结合在一起，因此，总投资与技术进步应当被视为同一个要素。

现代经济中，实用科技在产品和效益创造两方面都比劳动和资本起的作用更大。它逐渐成为企业投资生产的对象，从而将过去人们自发研究、偶然突破的方式，改变为以生产为目的的有意识研究方式。知识和技术成为一种产品，像其他商品一样受市场机制的调节。新经济增长理论向人们表明：（1）支持教育的政策是有效的，因为它提高人力资本价值，而人力资本的增长，将导致经济的无限制增长；（2）对研究开发给予资助同样是有效的，因为它增加知识的生产；（3）投资与知识生产形成良性循环，投资知识成为经济增长的源泉。

虽然内生性新经济增长理论详细解释了内生性经济增长的原因，但这个理论迄今尚未得到实验数据的验证。而要对这些动态经济情况下的数据进行验证将会非常的困难。

下面是1993年美国国际贸易委员会一篇关于贸易自由化动态经济效应的报告，其中涉及内生性经济增长理论的分析内容。从中我们可以看出，内生性经济增长理论并非适用于所有的国家。它的实现是有前提条件的。
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自由贸易中的动态经济效应
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绪论

……动态经济模型（dynamic models）强调时间带来的变化，并反映经济的动态特征，如储蓄利率、投资、新技术和收入等因素之间的相互作用。自由贸易动态效应的实验性分析，对比某时间段内收入、价格和数量的计划价值与同时间段反映贸易领域变化所带来的价值。这种动态对比包括评估经济增长率的变化。相对而言，国际贸易的静态模型（static models）关注某一特定的基准时段上单一时间点上表现出来的变化。所以它们不考虑经济增长的变化。

经济增长的来源


古典的增长模型


经济增长的经典性文献强调持续性经济增长的两个来源：技术的不断进步和人口增长。人口增长要么提高资本的人均收入（intensive growth，“精增长”），要么扩大经济活动的范围（extensive growth，“泛增长”）。极端点说，人口增长长远来看可能加速有限不可再生资源的消耗，从而抑制资本人均收入的增长。在古典增长模式中，资本的原始积累同样也是增长的一个重要因素。通常，持续的资本积累对保持增长人口的收入水平非常必要。但是，在古典的增长模式中，资本积累不是保证经济持续增长的来源。

古典的经济增长理论将动态收入效应分为两种：水平效应（level effects）和增长效应（growth effects）。水平效应是指长期收入水平的增长，与增长率的持续增长无关。因此，尽管在收入增长时水平效应可能同时伴随增长率的短期增长，这种增长随收入升高到一个新的水平点而开始下降。相对而言，增长效应是永久性的。它代表永久性的持续经济增长率变化。上述两者的区别对新近关于经济增长讨论论点的论述有关。


新经济增长理论


关于经济增长的近期研究强调技术进步是经济增长的一个来源。经济学家特别关注的是市场可以推动技术进步，技术进步反过来又促进经济的增长。这些经济理论提出一个内生性技术进步模式（endogenous technical change models）——认为技术进步是个人有因可循的理性行为的结果，而非经济决策影响之外个人无因可循的经济发展的结果。这种模式揭示个体如何回应市场导致内在的技术进步，从而促进经济的增长。由于自由贸易改变生产厂商的市场运作条件，包括可用技术以及他们资助教育和科研的动机。这些改变可能进一步导致经济增长率的变化。

内生性技术进步模式与描述静态外部规模效应模式（external scale effects）的数学结构非常相似（生产成本随工业生产量的增加而减少）。动态模式中这些成本的降低随时间而发生。这种规模效应被称作“外部效应”，是因为它给企业带来的效益是企业自身无法控制的。相对于效益产生于企业内部的内部规模效应而言，外部规模效应取决于行业内所有企业的经济活动。

有关的经济增长文献主要提出以下四种类型的内生性技术进步：（1）专业化分工带来的经济增长；（2）人力资源积累带来的经济增长；（3）实践经验积累带来的经济增长；（4）研究和发展带来的经济增长。生产中专业化程度的提高，以及新的、改进后的多种产品生产，是所有这些类型下动态经济增长共同的特征。


专业化分工投入（specialized inputs）


四种类型中的第一种论点，即专业化程度的提高可以提高效率、降低成本、提高收入水平的观点渊源久远。18世纪后期的亚当·斯密注意到，专业化程度的提高降低生产成本，促成产业转型；鼓励专业技术的培养，刺激专业化资本设备的发展。同时，专业化分工为发明创新铺平了道路。最近，经济学家指出，在中间产品和最终产品两个层面上出现了另一个非常重要的现象：专业化分工导致的发明创新和消费商品的多样化。

在中间产品层面上，部件和机械专业化分工的不断加深可以带来更高的效率，如中间电子部件或数字化控制机器工具的使用等等。此外，生产过程的高度专业化再分工还可以进一步提高效率。例如，一种特定型号的汽车生产可以被分解为发动机、内部装饰、主体设计与制造以及电子组件的生产组合。当专业化生产成为生产的主流时，规模经济得以实现。同时得以实现的，还可能有设备和人员的专业化分工，从而减少因人员和设备转换而产生的生产成本。随着生产被分解成不同的部分，更为专业化的汽车零件供应商就可能出现。我们将零件和设备的专业化过程称为“产品专业化”过程，将生产中的加工专业化过程称为“加工专业化”过程。

在最近有关贸易政策的公开讨论中，加工专业化和产品专业化得到高度的重视。很多在墨西哥的美国汽车产品生产厂和在美国的日本生产厂都涉及加工专业化和不同部件汽车产品的区域性划分。与此同时，半导体行业特定产品的发明创新高度体现了产品专业化的优势。在机械工具技术方面也是如此。虽具相似之处，这些专业化过程在许多方面各有一些潜在的重要不同。然而，目前有关内生性技术模式的文献还没有认真地将产品专业化与加工专业化加以区分。在各种专业论文中，同样的基本模式以同样的形式，被用于分析最终产品的发明创新以及中间产品和加工的专业化分工。

如果专业化分工产生回报，经济增长应随专业化投入，或生产专业化程度的加深而提高。假使专业化分工的资本商品（capital goods）（中间投入）与劳动相结合共同生产最终产品，则专业化分工下的回报意味着资本商品专业化分工程度的加深，将使固定的劳动和固定的物质资本生产出更多数量的最终产品。这个结论意味着无限制地将专业分工细化下去，生产数量非常少的专业产品在经济上是可行的。但是，专业化分工所带来的效益必须与额外中间产品的生产成本，特别是固定生产成本相平衡。从这个意义上说，更大的市场意味着一个更大的基础来摊销这些生产成本，使更深层次的专业化分工在经济上可行。

随着专业化资本设备的增加，专业化投入的生产在经济资源许可的情况下，可以通过已知技术得以实现。最终，推动国家经济增长的动力是国家储备和国家投资（national savings and investment）。储备推动经济增长是因为经济资源对经济发展的限制在储备和资本的积累过程中被弱化。随着资本量的增大，专业化程度相应加深。从效果上看，专业化程度的加深反映了资本量增大所产生的溢出效应。


人力资源的积累（Human Capital Accumulation）


人力资源的积累同样可以导致持续性的经济增长。这里，人力资源指的是教育储备或劳动市场经验使工人的劳动生产率提高。譬如，一个工人所受教育能够使他在多种产品的生产上提高劳动生产率。然而，培养人力资源将占用部分生产时间。因此，人力资源的培养对经济的价值有一个现在和将来利益的冲突问题。如果人力资源产出的社会效益，如广泛的劳动生产力的提高和技术发明创新，与反映在个人收入上的个人教育投资回报预期不相当的话，社会的教育投资就会不足。金融资本市场的不完善同样导致人力资源投资的不足。正如上面所说的那样，经济增长的动力是储备，体现在教育的资源投入。在人力资源储备增长的溢出效应中，经济增长得以启动。


边干边学（Learning-by-Doing）


与人力资源通过教育累积而成相反，边干边学使生产率提高是生产经验累积的结果。如果在一个工业中发展起来的知识和经验在其他的工业同样适用，边干边学将导致内生性经济增长。随着这类知识和经验的溢出，一个工业中的技术进步同样可以降低其他工业的生产成本。回到专业化的主题，当学习利益溢出到技术复杂性相近的相似投入时，边干边学将使专业化中间产品的范围扩大。原则上，如果从旧产品生产中累积的知识可以部分用于新产品的发展，边干边学就可以促进经济的增长。


研究与发展（Research and Development）


最后，经济增长的第四种来源是通过研究和发展，开发和引进新的或更为复杂的产品。如果一个新的想法包含着对其他发明者有用的信息，这样的想法就扩大了常识性知识资本的储备。这些储备，正是提高生产率必不可少的研究和开发资源。因此，在研究和发展上的资本投入将产生比一般资本投入更大的动态经济回报增长。同样，与不断加深的专业化分工带来的回报一起，通过研究和发展积累的知识，同样扩展了经济平衡点上产品的生产范围，由此带来持续的经济增长。

有证据表明，研究的知识溢出效应非常重要。例如，加拿大有一半以上的社会回报产生欲由研究和发展活动所带来的社会外部效应，或产生于这种外部效应给相同或其他工业的其他厂商带来的效益。这些估算说明，当厂商做出关于研究和发展的投资决策时，他们一般不考虑决策的真实社会效益。此外，一半以上的专利产生自增加的研发经费的溢出效应。


相似性（similarities）


以上四种不同来源的内生性技术进步具有很多相似之处。除人力资源的形成以外，这些内生性增长的根本原因往往不是生产专业化程度的加深带来的经济效益，就是专业化分工下的进一步专业化，或专业化下产品的多样化所带来的经济效益。即使在人力资源的形成过程中，专业化程度的加深也为发展专业化工作技能和专家经验（人力资源）以提高生产效率提供了更多的机会。这些过程中存在许多的相同之处。例如，边干边学或通过投资研发开发新产品（或质量改进）使生产专业化程度加深，导致经济的增长。同样，人力资源的积累可以通过学校的培训，也可以通过在职工作训练（边干边学）。也许，它们之间最显著的区别在于，工艺技术的改变究竟是新蓝图研发的结果，还是通过边干边学，更有效地运用现有蓝图的结果。前一种情况下，专业化是对现有知识不同运用的结果。后一种情况下，专业化与知识储备的发展和扩张有关。

近期的经济增长新模式中还存在一个共同的因素。在上述讨论的几种增长模式中，发明创新中的正面溢出效应或外部化效应对持续的经济增长必不可少。例如，在现有产品的生产过程中，边干边学获得的经验至少部分地可用于新产品的生产。也就是说，至少有一组产品，可以在边干边学中产生溢出效应以保证经济的持续增长。在以研究和开发投资为基础的生产过程中，技术工人被用于新产品蓝图的设计。新产品的不断设计以及产品产量的不断增长，一定源于研究和开发活动所产生的外部效益。也就是说，随着一般知识的普及，开发一个新产品所需的技术工人数量必然在下降。当一种产品开发中的知识积累对其他产品的开发同样适用时，这个结论同样成立。因为公司不需要重新发明现有工艺技术（就像公司不必重新发明车轮制造技术一样），新产品的开发费用因此而下降。


贸易和经济增长


最近有关经济增长的文献所强调的动态专业化分工过程，与静态专业分工回报模式所强调的贸易的静态规模效应之间有着密切的联系。但是，外部规模经济和专业化分工的静态模式理论突出贸易与经济的结合导致产出的增加或减少的机制。这些理论对于经济的增长没有明确的分析。相对而言，新近的动态理论强调贸易与经济的整合将导致发明创新的不断变化和经济增长率的不断变化。

尽管将最新的经济增长理论运用到贸易上代表了一个新兴的方向，将贸易政策与静态和动态的外部规模效应联系在一起的经济学著作要更古老，一直可以追溯到支持“幼稚”工业保护的理论。过去，经济学家在对这些问题的探讨中，已非正式地强调边干边学、专业化程度加深带来的回报以及知识外溢等过程蕴含着潜在的国家工业化经济规模效益。新近的著作一个很重要的贡献就在于明确地将这些过程模型化。同时，新近著作对贸易与经济增长和发明创新之间的联系也作了更加明确的分析研究。

贸易自由化的静态分析往往将贸易所得的重点放在资源禀赋的作用上（即以资源为主的相对优势）。即使在动态模式中，随着内生性储蓄和资本的形成，贸易模式和贸易自由化承诺的福利是建立在没有规模效应的要素禀赋之上。然而，动态的外部性效应引入了一些重要的复杂因素。这个效应所带来的利益远远超过基于资源禀赋差异而产生的贸易自由化所带来的利益。

将人力资源的形成作为模式一部分的贸易动态模式得出的结果，与古典的资本积累经济增长模式的结果相似，也与较为传统的动态贸易经济增长模式结果相似。例如，假设一个将人力资源的形成作为模型一部分的贸易模型，在这样一个模型中，以更加充裕的人力资源为起点的国家，即使在进行贸易的情况下，也永远比穷国富足。在这样一个世界中，贸易的首要目的是追求更快的经济增长。与此同时，人力资源积累下的经济增长的简单模型意味着世界的收入分配固定不变。

可以说，人力资源积累不能满意地解释1945年以后的经济增长现实。反而是边干边学模型能够更好地解释经济发展速度的不同。通过将资源配置在能够边干边学的生产行业，一个国家可以提高它的经济增长率。

根据边干边学模型，贸易自由化在发达国家和发展中国家之间的自由贸易可以产生很多种可能性。该模型下的贸易是基于单个的投入产出水平所决定的相对优势，而非广泛的工业行业群体所决定的相对优势。在贸易中，相对优势的组合不断变化。在快速边干边学的生产行业中，知识外溢提高了产品的转换率，新产品不断投入生产而旧产品不断停产。在接近一个国家工艺技术前沿的产品生产中，这种学习进程会更快。

在边干边学的模式中，贸易自由化加宽了发达国家与发展中国家的技术断层，发达国家的经济快速增长，而发展中国家的经济增长速度减慢。虽然这些结果是假设性的，但是它们都基于一个关键性的前提。具体来说，这些结果假定边干边学效应只在本国范围内存在，它只对本国相似产品产生溢出效应，而不对邻国产生这样的效应。这种效应在国际市场传播可以轻易改变贸易自由化的效果……

在基于研究和发展的知识积累模型中，贸易和经济增长之间的潜在联系有着不同的分类，同时，内生性增长模型和静态国际贸易理论也相互关联。分析研究和开发作用下的专业化分工发现，可以从四个方面强调世界经济的整合对收入和经济增长变化的影响。第一，即使在没有贸易流动的情况下，经济整合也可加强知识的国际性传播。知识的国际社会的传播使驱使经济增长的动力——知识——的范围得以有效地扩展，也就是说，知识的范围从国家扩展到世界。第二，贸易可以消除重复的产品设计。第三，贸易可以扩大各国企业的市场。第四，贸易可导致由相关生产因素价格改变而带来的资源配置变化。经济增长可正可负，取决于资源配置的变化扩大决定增长的资源基础，还是缩减决定扩大的资源基础。特别是当动态领域缩减时，增长就可能下降。

促使世界经济从一种模型向另一种模型转换的机制与边干边学的结果极其相似。……一个在新技术上领先的国家随着时间的推移通常会改进其技术。长远来看，这种改进的速度会越来越快。价格要素不一定能够通过贸易达到均衡。如果价格要素不均等，随着发达国家工资的提高，一个新技术落后的国家可能因贸易而受损。

与边干边学的情况相似，通过知识的国际传播，外在规模效应的跨边境溢出效应十分重要。如果国际知识的溢出取决于贸易量（出口与进口之和）的大小，就会出现采用贸易政策改善经济福利的倾向。相对严格的国家内部动态规模效应来说，在国际外部性（国际规模效应）情形下，出口补贴的运用更加有可能改善所有国家的福利。与此同时，进口关税即使可以刺激国内的研究和开发以及国内的生产，它们仍可能使福利减少。

在受累积知识与技能驱使的贸易模式中，如果专业化分工的回报是建立在边干边学或研发的基础上，历史原因至关重要。特别是那些最初就具备某些优势的国家，很可能因各种各样的原因而将贸易模式建立在这些优势之上。然而，即使贸易减缓了具有相对劣势的经济增长速度，这些国家的福利仍可能得以改善，因为即使增长速度减缓，贸易还是扩大了进入专业化产品和专业化投入的途径。随之而来的收入水平的提高可能超过未来增长速度的下降。换句话说，水平效应可以超过增长效应。同时，还可能有其他的静态收益。值得一提的是，即使贸易干预增强了一国长期的生产增长速度，这个国家的国家福利仍有可能减少。因为贸易干预所带来的近期国家收入减少，可能大于长期经济增长所带来的利益。

综述和理解

关于内生性增长和贸易的最新文献证明了很多贸易政策与收入、生产和总体经济活动动态变化之间动态相互作用非常重要的问题。本文提到研究和开发的动因、物质资本和人力资源投资的动因，以及市场的扩张与整合产生的利益几个问题。但是，这些新的增长理论在贸易中的正式实验性验证才刚刚开始。特定部门的积极政策意见还问题重重，并且还不适合现代动态贸易方式的运用。

即便如此，这篇经验性的文章为贸易政策变化的动态效应提供一些重要的理解内容。早期对基础广泛的贸易自由化努力所带来净福利效应的估算暗示动态效应能远远超过静态效应的效果。看起来通过这些动态过程，1945年之后的贸易自由化努力已明显对经济增长有所贡献并似乎将继续对它产生贡献。与此同时，考虑到经济范围内资源的限制，证明单一部门的动态过程将会困难重重，更不用说通过选择性贸易方法拟订它们的目标。

在一般术语中，专业化和随之而来的动态利益部分地被市场范围所限制，因为生产专业化的加深常常伴随着固定的常项支出，以及研究和开发成本。更大的市场为摊销这些费用提供了更大的基础。从这个意义上来说，动态的贸易自由化意味着市场扩展下积极的动态效应。但是，这种效益真正的福利含义有赖于时间变化中规模变化和相对价格变化之间的相互作用。对具体的贸易行为而言，这是一个经验性问题。

决定动态贸易自由化意义的另一个重要因素是驱动内生性增长的外部性跨边境溢出效应。例如，知识普遍存储的扩大意味着全球范围，而不仅仅是在一个严格的国家范围内，研究生产率的提高。同样，全球和地区生产的整合意味着加工专业化的加深所带来的利益可能导致规模和增长效应，贸易自由化也同样促进小国的经济福利。对于大国来说，贸易自由化将是一个经验性问题。但是，至少这些跨边界外溢的动态效应将会十分重要。当外溢效应存在时，多边贸易政策途径将比单边或双边努力更能促使这些利益的内部化，使得合作以获得更多的潜在动态利益更为容易。

第九节 支持自由贸易的法学观点

了解了当代动态经济效应的一些基本观点之后，下面是一篇从法学的观点看待贸易保护主义的文章。

保护主义的经济分析
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罗伯特·麦克基尔

贸易保护主义已存在了几千年。18世纪英、法的重商主义者基本上都是些贸易保护主义者。虽然反对贸易保护主义的证据十分确凿，但是，尽管这些政策一直不断地失败，政治领袖们还是不断地推行贸易保护主义政策。贸易保护主义以普通大众的利益为代价保护一个特殊利益集团的利益。

……

贸易保护主义的支持者已存在了几千年。柏拉图认为允许外国贸易者进入玻利斯（polis）将腐化灵魂。亚里士多德相信用产品交换金钱会导致腐化，并认为最好的国家是自给自足的国家。虽然，上个世纪倡导贸易保护主义的理由几经变化，但贸易保护主义者的哲学却并没有消失。它只是进化得越来越复杂而已。

……

贸易保护主义支持者采用各种论据来支持他们的观点。但是，分析这些论据却暴露了其中诸多的弱点。

（1）道德论据

显然，贸易保护主义带来更高的商品价格并以多数人（消费者）的利益为代价保护少数人（生产者）的利益，因此，所有反对贸易保护主义的论据中，最强有力的是道德论。罗伯特·罗依克（Robert Nozick）等一些人认为，当国家重新对财富进行分配，剥夺一些人手中的财富给予另一些人时，国家超越了其合法的职能。

40年前，一个经济学家指出，有些人知道不创业却能赚到钱的途径，或者如何通过偷窃满足自己欲望的途径——他们要求政府“为他们去盗”。这些人联合起来要求政府从部分人（消费者）手中剥夺财富给予另一部分人（生产者）。如果他们自己亲自实施这种行为，将被认定为刑事犯罪。

面对这个最有力的道德论据，经济学文章却采用各种实用主义的论调，强调贸易保护主义不是好政策。他们指出贸易保护主义有害，因为它增加产品成本。但是，他们几乎从未从道德方面进行过探究，看看政府的合法职能是否允许政府为了某些特殊团体竞争的需要提供保护而可以使消费者为某些产品或服务支付更高的价格。他们也没有从侵权方面进行过探究，看看保护主义政策制止合法公民自由签订合约，在没有政府干预的情况下进行财产交换的行为是否属于侵权行为。

（2）个人权利的论据

绝大多数经济学家从实用主义的角度来观察自由贸易问题。但是，对自由贸易的观察同样可以从权利的角度进行。个人权利的观点认为个人拥有他们自己的身体。基于这个前提，个人拥有他们的劳动成果。作为所有者，他们有权将自己的劳动成果用来与他人的劳动成果进行交换。任何对上述行为的限制都是对他们权利的侵犯。这个观点与传统的自由论观点是一致的。传统的自由论限制政府干预个人对生命、自由和财产所拥有的权利。如果政府超越这个范围，政府的行为必然是从某些人手中索取而后给予另外一些人。

贸易中对生产者有利，对消费者不利的政策是寄生性的贸易政策，因为它以牺牲消费者的利益为代价使生产者获利。由于生产者得到了他们本不应当得到的好处，消费者为此不得不支付更高的价格——否则他们会选择惠顾外国生产的产品。

阻止消费者按照自己的意愿选择产品的贸易政策侵犯了消费者的财产权和合同权。如果一个达到了法定年龄的人希望签订一个合同，除非合同当事方，任何人无权干涉他的行为。政府的角色是保护合同的神圣性，而不是独断地告诉人们是否应当签订某个特定的合同。

举例来说，如果某项法律或法规对可能进口到本国的外国汽车规定数量配额，某些消费者就有可能买不到自己想要的汽车，无论出多大的价钱——因为这些汽车没有供应。如果关税提高汽车的成本，消费者就不得不从自身的财产中额外拿出一部分来支付他们看中的汽车。贸易保护主义侵犯了公民的合同权，它阻止消费者与外国生产者签订合同。同时，贸易保护主义侵犯公民的财产权，它提高消费者为他们选择的产品所必须支付的价格。




 [1]
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 [2]
 著名经济学家保罗·萨缪尔森将贸易产生的经济因素归纳为：（1）生产条件（自然资源）的多样性；（2）生产成本递减；（3）各国偏好不同。见保罗·萨缪尔森、威廉·诺德豪斯著《经济学》第十六版，萧琛等译，华夏出版社，1999。
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 亚里士多德认为没有劳动投入等自然因素，因而违反自然规律。


 [4]
 重商主义最有影响力的代表人物是英国的托马斯·曼（Thomas Munn）。他于1581年出版了重商主义的代表作《对外贸易给英格兰带来的财富》（England’s Treasure by Foreign Trade）。


 [5]
 见Eli Heckscher，Merchantilism，
 translated by M.Shapiro，London：George Allen & Unwin，1935。


 [6]
 见Roger Coke，A Discourse of Trade，
 London：H.Brome，1670。


 [7]
 亚当·斯密（Adam Smith，1723～1790）出生于苏格兰，父亲在他出生前三个月去世。他终生未婚，与母亲共同生活达58年之久。斯密14岁进入名气不大的格拉斯哥大学学习，因成绩优秀得以转入当时英国名气最大的贵族院校牛津大学，但却十分反感该校教育方式及内容。1751年他回到格拉斯哥大学担任逻辑学和道德哲学教授，1758年出版伦理学著作《道德情操论》。当时，英国处于由资本主义工场手工业向机械工业转变的时期。斯密所在的苏格兰制铁和纺织工业比英国其他地方都发达。斯密观察所在工业区的经济生活，与著名发明家瓦特成为朋友。1764年，斯密放下教鞭，作为比克勒公爵的私人教师与他一起游历欧洲。1767年，他回到故乡，潜心写作，于1776年出版《国富论》，建立了经济学体系。斯密治学严谨，《国富论》这部划时代经济论著的写作前后历经25年。亚当·斯密和其他的古典经济学家主要奉行“自由放任”（laisses-faire）的政府经济政策，即一种政府对经济或规范经济活动干预最少的政策。


 [8]
 亚当·斯密：《国民财富的性质和原因的研究》，第四篇，第二章“论限制从外国进口国内能够生产的货物”，Douglas A lrwin，Against the Tide，
 Princeton University Press，1996，pp.77-78。


 [9]
 亚当·斯密：《国民财富的性质和原因的研究》，第四篇，第二章“论限制从外国进口国内能够生产的货物”，Douglas A lrwin，Against the Tide，
 Princeton University Press，1996，p.79。


 [10]
 大卫·李嘉图（David Ricardo，1772～1823），出生在伦敦一个富有的犹太人家庭。父亲幼年从荷兰移居英国，成年后做股票经纪人积累了巨额财富。李嘉图从小只受过两年的商业教育，14岁就开始参与父亲的业务，后因婚姻与家庭决裂，从此自立门户，20多岁时就在股票经纪人这个行业使自己成了大富翁，堪称交易所的“投机天才”。商业成功之后，李嘉图想在科学方面显现身手。在一次度假期间他读了亚当·斯密的《国富论》，开始着迷于经济学研究，于1809年发表著名论文《黄金的价格》，1817年发表《政治经济学及税负原理》，达到经济学研究的顶峰。由于没有受过严格的正规教育，他的这本著作虽然处处闪现天才的火花，却也处处显得逻辑混乱。


 [11]
 约翰·斯图亚特·密尔（John Stuart Mill，1806～1873），经济学家詹姆斯·密尔（James Mill）的儿子。19世纪英国最有影响的经济学家之一。他的著作《政治经济原理》教育了几代的英国学子。国内著作大都将其姓译为穆勒（Mill）。


 [12]
 Princeton Universily Press，1996。


 [13]
 伯尔蒂尔·俄林（Ohlin，1899～1979）出生于瑞典的一个富有家庭。他大学就读于斯德哥尔摩大学，于1919年获学士学位。由于数学成绩优异，他选择继续深造数学、统计学和经济学。1924年，俄林的博士论文以《贸易理论》为名出版，1933年经修改补充后以《区域贸易与国际贸易》为名出版，其中的要素禀赋论奠定了他在世界经济学中的地位。1925年，俄林在老师赫克歇尔的推荐下被聘为哥本哈根大学经济学教授。5年后他回到母校斯德哥尔摩大学任教授达35年。1977年，俄林被授予诺贝尔经济学奖。俄林还是一位著名的政治活动家。从1938年开始，他担任瑞典国会议员长达30多年。1944～1967年担任瑞典自由党领袖。1979年8月，俄林安坐在书桌前去世。


 [14]
 对上述现象的解释，一个是消费者偏好，有的消费者偏好进口轿车，另一个是英国经济学家爱德华·张伯伦在20世纪早期提出的垄断竞争理论。新古典经济理论中的完全竞争理论，是建立在“相互竞争的企业所生产的产品是可以相互完全替代的相同产品”假设之上。张伯伦观察到，在经济现实中，企业通过产品区分方式展开彼此之间的竞争。通过产品的区分，企业实现垄断或不完全竞争的结果。在现实中，产品区分的结果表现为美国进口的日本轿车与它出口日本的轿车是不同的。


 [15]
 解释这些贸易现象，有必要对跨国寡头的兴起以及直接外国投资形成的生产全球化进行考察。但对这些现象的研究是政治经济学、商学的研究范畴，还是纯学术性经济学的研究范畴是一个需要首先明确的问题。关于这些问题将在下面的章节中进行讨论。


 [16]
 琼·罗宾逊（1903～1983）是经济学史上唯一一个世界级女经济学家。除不完全竞争经济学以外，她在长期分析、历史分析、资本理论和经济增长理论、收入分配理论、国际贸易理论、通货膨胀理论等方面颇有建树，使她成为新剑桥学派最有影响的代表人物之一。她1925年毕业于剑桥大学，1927年获剑桥大学文学硕士，之后获伦敦大学和比利时列日大学荣誉法学博士学位。1929年在剑桥大学任教，1973年被授予剑桥大学名誉教授直至去世。琼·罗宾逊是一个坚决维护英国经济学正统地位的学者，早年属于以马歇尔为首的剑桥学派，后来成为最早和最为公开支持凯恩斯经济学说的经济学家之一，并坚持自己是正统的凯恩斯主义者，指责美国的凯恩斯主义为冒牌货。萨缪尔森评价她“将经济学引入一条对市场结构进行更为现实分析的道路”。


 [17]
 爱德华·张伯伦（1899～1967），美国经济学家。1922年到哈佛大学任助教之前获得美国密歇根大学硕士学位，在哈佛任助教期间又获哈佛大学硕士学位。1927年获博士学位。1933年出版根据博士学位论文扩充的《垄断竞争理论》一举成名，1934年被提升为教授。1937年任哈佛大学经济学系主任直至退休。


 [18]
 阿尔弗雷德·马歇尔（Alfred Marshall，1842～1924），1861年入剑桥学习数学，1865年毕业之后转修物理学，25岁时开始研究经济学。1868～1877年在剑桥任道德科学讲师，主讲政治经济学，同时讲授逻辑学和近代哲学。在此期间，他赴德国研究康德哲学和黑格尔历史哲学，赴美国研究保护政策。1877年转任其他大学，直至1885年回到剑桥继续担任政治经济学教授。1890年，马歇尔堪称当代经济学杰作的《经济学原理》一经出版，立即受到西方经济学家的欢迎，被认为是一部可与亚当·斯密的《国富论》和大卫·李嘉图的《政治经济学及税负原理》相提并论的划时代著作。马歇尔的这部《经济学原理》中虽然没有什么新的经济理论，但却将当时分歧很大的各个流派理论整合成了一个完整精美的经济学体系，将微观经济学发展到了一个崭新的水平。这个体系替代了古典经济学体系，被后人称为新古典经济学。此后，由于他的领导才能和个人魅力，马歇尔很快主宰了英国经济学界，使几乎一整代的年轻学者成为他的学生和追随者。他所建立的经济学剑桥学派至今仍是经济学的一个主要流派，称新剑桥学派。


 [19]
 http：//www.foods1.com/content/1344968/，访问时间：2013年7月31日。


 [20]
 见Alfred Marshall，Principles of Economics，
 225，London：MacMillan，1920。


 [21]
 Alfred Marshall，Principles of Economics，
 225，London：MacMillan，1920.


 [22]
 如上述美国硅谷和好莱坞的外部经济现象特征就各不相同。


 [23]
 Gottfried Haberler，The Theory of International Trade，
 207，London：Wm.Hodge 8 Co.，1936.


 [24]
 这个结论被称为雷布津斯基定律。


 [25]
 英国经济学家，荣获1972年诺贝尔经济学奖。


 [26]
 保罗·罗莫（Paul Romer），美国芝加哥大学毕业。


 [27]
 见第七节内容。


 [28]
 罗莫以橘子种植和脱氧核糖核酸生产为例说明这种动态的经济增长原理：生产第一个传统商品，如橘子的开支与生产其他各个橘子的开支几乎没有差别，在脱氧核糖核酸技术（新技术）开发上，第一次开支可能很大，但后来的脱氧核糖核酸生产开支却很少，几乎等于零。当今经济生活中这样的事例在高新技术产业，特别是电子产业，十分普遍。


 [29]
 进一步研究参见Joseph F.Francois and Clinton R.Shiells，USITC Pub.2608，Inv.No.332-324，1-7，11，12 （1993）；Raj Bhala，“International Trade Law”，36-44，MICHIE Law Publishers，1996。根据美国国际贸易委员会对贸易经济理论的调查报告（Pub.3069，October 1997），自由贸易的“动态效应”（dynamic effects）是相对自由贸易的静态效应（static effects）而言。它是指一个较长的时间段所体现出来的经济增长率变化。在自由贸易体系中，静态效益所得（static efficiency gains）是指自由贸易下的国家价格体系与国际价格体系接轨以后所产生的一次性收益所得，以及由此而产生的经济资源重新配置以适应价格体系的改变。计算静态效应所得的方法是通过对比两种经济在同一个单一年份中两种不同情形下（自由贸易状态和非自由贸易状态）的表现。这种对比方法被称为相对静态（comparative statics）。


 [30]
 Joseph F.Francois and Clinton R.Shiells，USITC Pub.2608，Inv.No.332-324，1-7，11，12 （1993）；Raj Bhala，International Trade Law，
 36-44，MICHIE Law Publishers，1996.


 [31]
 Robert W.McGee，乔治·华盛顿《国际法和经济学期刊》第26卷，539-542，551，552，（1993）；Raj Bhala，International Trade Law，
 44-46，MICHIE Law Publishers，1996. 原文的全名为“An Economic Analysis of Protectionism in the United States with Implications for International Trade in Europe”。


第二章 贸易保护主义理论

许多经济学家认为，贸易能够推动各国乃至世界经济的发展，提高全世界人民的生活水平。但是，有不少人却支持一定的贸易保护主义国家政策。早期的如美国的汉密尔顿、德国的李斯特，英国的密尔、托伦斯等。

贸易保护主义的理论之一，为英国的托伦斯与密尔提出的互惠条件贸易理论。该理论认为，第一，在某些情况下，关税减让使国家的贸易条件恶化，反过来，征收关税将改善国家的贸易条件；第二，单独实行关税减让的国家将蒙受经济损失。该理论提出以后，英国经济学和统计学家艾基沃斯利用供应曲线对理论的第二部分加以证实时发现，当贸易的其他国家供应曲线不完全弹性时，贸易条件将由世界贸易市场来决定。这种情况下，最优关税可以改善关税国贸易条件，从而最大限度地增加关税国的国家福利。同时，最优关税下实现的国家福利增长完全基于其他国家的损失，并且其他国家损失会远远大于关税国家的福利增长。基于上述理论，这些经济学家和他们的支持者主张实行互惠贸易，而不是像亚当·斯密等经济学家主张的那样实行完全的自由贸易。

贸易保护主义最有生命力，也得到最广泛支持的理论，是所谓的幼稚工业保护理论。所谓幼稚工业，是指那些还不能在市场竞争中独自生存，但在适当的政策保护下，随着时间的推移，经验的积累，将最终能在市场竞争中立足的新兴产业。幼稚工业保护理论认为，一个国家在某种商品的工业生产上可能有潜在的相对优势，但由于缺乏专有技术，加上初期资金投入较少，使得相关产业无法得以建成。即使行业已成功新建，初期阶段，也还不能与发达国家成熟完善的工业竞争。为了使新兴制造业获得立足之地，政府应该暂时给予支持，直到它们足够强壮，形成比较优势，能够长期参与国际竞争。在过去的一个半世纪当中，幼稚工业理论对国际贸易政策产生了持久的影响。美国的汉密尔顿和德国的李斯特就积极主张实行这种贸易保护，而英国一些支持自由贸易理论的经济学家如密尔、托伦斯、马歇尔等，则对此贸易政策的实施持谨慎的支持态度。

互惠条件贸易理论与幼稚工业保护理论被认为是具有“潜在正确性的贸易保护主义理论”。
 
[1]



除上述两种理论之外，在自由贸易的发展过程中还出现过许多后来被证实是错误的理论下产生出来的观点，如工资与就业，以及振兴国内工业等观点。此外，一些贸易保护是基于非经济的观点，如财政收入、国家安全、国家主权以及文化的多元化等。这些理论和观点，无论对错，往往因为非经济因素，如政治、文化、社会等因素，而被当作贸易保护的基础。

第一节 互惠贸易理论

一 密尔—托伦斯的互惠贸易理论

英国的一些古典经济学家认为，单边自由贸易政策可以使英国富强。因此，无论其他国家是否采取同样的贸易政策，英国都应当采取自由贸易政策。

英国的罗伯特·托伦斯（Robert Torrens）是提出相对优势论的古典经济学家之一。但他在坚决支持自由贸易的同时，发展了“互惠条件贸易”（reciprocal terms of trade）理论，认为国家可以通过关税改善本国与世界各国的贸易条件，使本国以同量出口换取更多的进口。基于此，他认为，只有在贸易伙伴实施同样的互惠自由贸易政策时，自由贸易政策才能使本国在贸易中获利。托伦斯将这种正常平等的国际贸易规则称为互惠原则（reciprocity rule），
 
[2]

 主张英国只与实行同等互惠贸易条件的国家进行自由贸易，而对其他进口关税国家实行关税报复。
 
[3]



托伦斯的观点受到了当时大多数经济学家的批判，却得到了约翰·斯图亚特·密尔的支持。1844年，密尔发表《国家间贸易交换的规律》，
 
[4]

 提出“相互需求决定贸易条件的平衡点”
 
[5]

 理论，赞同关税可以改善国家贸易条件的假说。他认为，国家可以通过关税，使本国在国际贸易中获得比正常自由贸易条件下更大的经济利益。因为，当进口商品需求浮动时，进口关税同时减少消费国进口和产出国出口。产出国出口的减少使国际市场出口商品价格上涨，结果，消费国的同量出口商品换回更多的进口商品。

密尔将关税分为保护性关税和国民收入性关税两种。保护性关税的目的，是为了将资本和劳力吸引到国内某一产业，以促进该产业的发展。国民收入性关税，则是对没有国内生产的商品征收的关税。密尔认为，保护性关税不能使国家受益，但国民收入性关税可以。因此，对国民收入性关税来说，贸易互惠条件至关重要。

密尔的经济分析将托伦斯提出的贸易条件论归纳为两部分：第一，在某些情况下，关税减让使国家贸易条件恶化，反过来，征收关税将改善国家的贸易条件；第二，单独实行关税减让的国家将蒙受经济损失。

密尔与托伦斯分别论证了理论的第一部分，但理论第二部分的论证，却直到19世纪后期，才由英国经济学和统计学家艾基沃斯（Edgeworth），利用供应曲线加以证实。

根据埃基沃斯的论证，当贸易的其他国家供应曲线不完全弹性时，贸易条件将由世界贸易市场来决定。这种情况下，关税可能改善关税国的贸易条件，从而增加关税国的国家福利。能够在贸易中改变关税国的贸易条件，使贸易最大限度实现关税国国家福利的关税被称为“最优关税”。埃基沃斯的实验还同时证实了密尔—托伦斯的观点——最优关税下实现的国家福利增长完全基于其他国家的损失，并且其他国家损失会远远大于关税国家的福利增长。

虽然互惠贸易条件论建议各国避免采取单方面的自由贸易政策，但是，互惠贸易条件论并非反对自由贸易的理论。它仅仅指出，在某些情况下，单方面的自由贸易政策是不可取的。为避免其他国家通过实行最优关税政策将本国利益建立在他国的损失之上，减少国际贸易的总收入，需要建立一个制约机制，使各国放弃这种操纵性的贸易策略。从这个角度来说，多边贸易体系下的自由贸易应当是一个理想的选择。

二 现代互惠贸易理论

古典经济学家像亚当·斯密、大卫·李嘉图等认为，国家应当采取无条件的自由贸易政策。但是，密尔—托伦斯的互惠贸易理论却认为，单方面自由贸易政策在某些情况下不利于国家的经济利益。现代贸易理论将互惠贸易分为两种类型：消极互惠贸易和积极互惠贸易。

采取消极互惠贸易策略的国家，总是要求贸易伙伴首先削减其贸易限制。但是，从经济的角度考虑，贸易伙伴们担心一旦取消贸易限制，对方免费享受既得利益而拒绝给予同样的回报。从政治的角度考虑，第一个让步的国家难以得到国内出口型生产行业的支持，因为自由贸易政策使进口敏感型工业萎缩并影响出口工业的增长。基于上述两方面的考虑，没有一个国家愿意首先做出让步。但是，采取消极互惠战略的国家之间可能相互制定自由贸易协定。

采取积极互惠贸易策略的国家首先做出让步。这种行为一方面可能基于贸易国事先达成的互惠贸易协议，另一方面，对于贸易势力强大的国家而言，可能基于单边报复的单边主义思想。采取这个战略最著名的事例，是美国的《1988年贸易与竞争综合法案》中所谓“超级301”的自由裁量报复条款。该条款授权美国贸易代表一旦发现某项外国措施或政策“不合理或歧视”，损害了美国的商业活动，或给美国的商业活动造成负担，可以采取单边报复措施。

对单边主义下的积极互惠贸易政策有许多不同的观点。支持者认为，在缺乏有效的强制性监管机制的国际贸易体系中，为确保国际协定的顺利执行和对协定义务的遵守，惩罚违反协定义务的欺骗行为，单边主义的做法是所有可能采取的措施中效果最好的一个。虽说它并非完美无缺，但至少可以防止世界贸易体系退化到完全的独裁或无政府状态。

反对者却认为，虽然惩罚违反协定义务的欺骗行为是单边主义下单方报复行为的一个正当理由，当威胁报复或利用报复手段迫使对方让步时，采取单方行动的国家也同样违反了自己的协定承诺。因此，单方报复行为与违约国家的欺骗行为无异。此外，有时，单边报复或威胁可能使问题得到顺利的解决，如果违约方同意和解，有时却会出现僵局，甚至遭到反报复。双方以“合作”的方式解决争端的行为本身违反了非歧视的国际贸易秩序原则，极有可能导致“合作”双方合谋脱离自由贸易的正常管制。而僵局或反报复行为的出现则意味着问题没有得到解决。

虽然互惠贸易理论在古典经济学中只扮演了一个边缘性的角色，但它对理解当今国际贸易中的某些国内制度，以及某些超越国家范围的制度安排非常有用。同时，在反对自由贸易的理论中，互惠贸易理论成为生命力最持久的一个。

第二节 幼稚工业理论

一 早期的幼稚工业理论

作为19世纪中期最杰出的经济学家之一，约翰·密尔在他1848年著名的《政治经济原理》中论及对幼稚工业（infant industry）的短期保护。所谓幼稚工业，是指那些还不能在市场竞争中独自生存，但在适当的政策保护下，随着时间的推移，经验的积累，将最终能在市场竞争中立足的新兴产业。

幼稚工业保护论至少在重商主义时代就十分流行，直到亚当·斯密彻底否认了它的保护作用。亚当·斯密认为，一个国家可以通过政策保护使幼稚工业成熟，并不意味着这个国家应该这样做，更不意味着这样对国家有益。保护使资源错误配置，减少国家收入和资本积累所需要的储蓄。此外，长期收益不一定与短期投入相抵。

并非所有古典经济学家都赞同亚当·斯密的观点。英国的密尔、美国的亚历山大·汉米尔顿（Alexander Hamilton）、德国的弗雷德里克·李斯特（Friedrich list）等就都认同幼稚工业的保护理论。

美国第一任财务部长汉米尔顿于1791年撰写了著名的《制造业的报告》，
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 反对亚当·斯密“自然秩序”
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 的观点。他认为，每一个新兴的产业都面临着许多固有的困难，如模仿思想和习惯的影响、经验的缺乏、来自成熟企业的竞争等等，加上外国政府在竞争中给予本国企业的优惠政策、补贴以及其他鼓励措施等原因，使新兴行业需要政府扶持。汉米尔顿承认进口限制会提高国内市场价格，但他认为进口限制是“每个新兴制造业统一的成功模式”，在免除了沉重的税负之后，国内产品作为进口商品的替代品可以比进口产品更便宜。
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汉米尔顿对如何运用政策措施对幼稚工业进行保护有着自己独到的见解。在对比了保护性关税、贸易禁止、原材料出口税和出口补贴这四种可以促进国内生产的政策对国家制造业的影响之后，他认为补贴的政府干预效果最好。因为首先，补贴使新兴产业在最初的尝试中受到最直接的刺激和支持，因而提高产业实现利润的可能性并降低产生损失的风险。其次，与高额的保护性关税不同，补贴不会导致产品短缺，使国内产品价格提高。另外，补贴促进出口因而扩大国内产品市场。
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 但是，由于汉米尔顿的幼稚工业论主要是针对当时美国国内的制造业现状，因此缺乏普遍的指导意义。

在所有幼稚工业理论学者中，最受新兴工业化国家欢迎的，是德国的弗里德里西·李斯特。
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 他于1841年在德国出版《国家政治经济体制》，使自己在贸易保护理论方面的权威性，达到了亚当·斯密在自由贸易理论上的地位。

李斯特赞同贸易自由化是贸易的终极目标，但认为真正意义的全球自由贸易只能建立在一个水平相当的经济基础之上。
 
[11]

 因此，他强调在历史分析的基础上，建立国家特色的经济学。他反对传统经济理论关于自由贸易使所有参与国受益的观点，认为国家商业政策在不同的时期应当有所不同，而处于发展阶段的国家应当采取临时性保护措施，以确保国内制成品与发达国家具有同等竞争力，在人为保护使自身发展成熟之后，再与其他发达国家进行自由贸易。

对比古典经济学理论，李斯特认为自己的理论至少有两个方面的不同。其一，他反对亚当·斯密“政治经济全球化”（cosmopolitical economy）理论，认为该理论完全忽视了在充满矛盾冲突、安全隐患以及民族认同等问题的世界中，特定国家会有其独特的、与他国不同的经济利益。其二，他强调“创造财富的能力比财富本身重要”，因为创造财富的能力“不仅能保证已有收益，还能保证弥补损失”，同时“生产使消费成为可能”。

对于国家贸易政策的制定，李斯特认为，不能仅从商业角度，依据“价值理论”（theory of values）单纯考虑某阶段的物质优势，而应“根据一贯的衡量标准，考虑现实和将来的发展、繁荣和国家实力的稳定来源”。他强调制造业是一国之本，为国家带来经济和非经济的利益、带来更好的安全与独立，并在劳动技能的提高和资本积累的基础上，带来更专业的劳动分工。因此，国家最好的贸易政策，应视国家不同经济发展阶段的情况而定：“第一阶段与发达国家进行自由贸易以脱离蒙昧，并促进农业的发展；第二阶段，通过商业限制措施促进制造业、渔业、航海业和对外贸易的发展；最后一个阶段，在累积了财富和具备了政治实力以后，逐步回到自由贸易与自由竞争的原则。”
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基于这些原因，李斯特认为，政府扶持幼稚产业非常必要，因为建立国内制造业所带来的未来利益大于贸易保护的短期经济成本，而“制造业转变成生产资本、财富和国力增强的事实，总体上说明了为什么贸易保护对国家财富的增长有如此大的影响”。
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 但李斯特随即指出，并不是所有国家都适合这种政策。贸易保护是有条件的，他认为无论经济发展程度如何，所有国家在农产品和原材料贸易中都应当实行自由贸易政策。

另一个幼稚工业保护的拥护者，是在经济学历史上占据重要地位，当时最著名的英国经济学家约翰·斯图亚特·密尔。他在《政治经济原理》中这样论证幼稚工业理论：“仅从政治经济学的原理来看，保护性关税的增收，只能以发展一个非常适合本国的新兴工业为的目。这种关税必须是临时性的（对一个正处于成长阶段的新兴国家尤其如此）。一个国家在某个生产行业较他国先进的原因，往往只是因为它先于他国进入了这个行业。先进性往往只体现在技能和经验上，而非国家内在的优势，或他国内在的劣势。那些不具备行业技能和经验的国家，也许其他方面比早些进入这个行业的国家更适合这些产品的生产。此外，正如瑞尔先生指出，在新的条件下对某个行业进行新的试验，是促进这个行业进步的最好方式。但我们不能指望个人会承担起引进某个新的制造行业的风险甚至损失，在这种风险存在的情况下经营这个行业并对工人进行培训，使他们达到与传统制造业生产工人同等熟练水平。合理时间内的保护性关税，可能是一个国家为支持新兴工业所能采取的最为便利的方式。但贸易保护应当仅限于那些经过一段时间保护就能离开保护而独立生存的行业。国内产业不应当指望在必要的保护时间之后仍能继续得到这样的扶持。”
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尽管20世纪前半叶，幼稚工业保护理论成为举世公认的贸易保护主义理论，但自该理论被提出以来，有两个关键性问题一直未能得到解决：第一，对导致政府必要干预的“市场失灵”的确定；第二，在市场失灵的情况下，政府干预的经济效益的确定。

保护幼稚产业的一般性原则是什么？一个幼稚产业最初的形成条件是什么？是国内缺乏熟练的技工，生产经验的不足，还是资本市场的失灵使一个新兴的“幼稚工业”需要政府的政策保护？考虑阻碍幼稚产业成长的不同因素，贸易政策的制定就会不同。同时，幼稚工业的保护是临时性的，而幼稚工业本身却是发展的。因此，找到最合适的政府干预方法的确是件非常困难的事情。

基于这些未解决的疑问，经济学家们从不同的角度对幼稚工业理论进行了批判。

詹姆斯·米德（James Meade）在他1955年的《贸易与福利》（Trade and Welfare）中这样指出，如果一个企业在进入一个市场初期会有亏损，但经过一段时间，经验带来必要的技能和专有技术后，该产业就能产生效益的话，这样的产业就不应该得到政府保护。因为一个能够最终产生适当回报的企业将会得到资本市场提供的资金。因此，如果资本市场处于有效状态，政府就没有干预的必要。如果资本市场已经失灵，政府为何不努力弥补资本市场的不足，反而采取贸易限制这种解决不了根本问题的方式？
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罗伯特·保德文（Robert Baldwin）则强调，即使确定了与幼稚工业现象有关的市场失灵，贸易政策的救济也不一定能够确保幼稚产业走向成熟。他认为，进口保护措施本身，既不能增加资本投资幼稚工业所需必备技术的动力，也不一定能够提高企业从知识投资中获得回报的能力，反而使落后技术有利可图。因此，产业政策应当着力于解决根本问题——新技术的获得与新技术投资的问题。他总结道：“既然支持关税保护的幼稚工业论担当着自由贸易理论主要例外的名声，就应当拿出大众熟知和公认的特定幼稚产业案例进行分析，以证明在这些新兴产业中实行保护性关税的必要性和有效性。”
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虽然自密尔提出幼稚产业理论以来，该理论就从未得到令人信服的证实，但它却一直是贸易保护领域一个被经常使用的工具。

二 现代幼稚工业保护

在过去的一个半世纪当中，幼稚工业理论对国际贸易政策产生了持久的影响。幼稚工业理论认为，一个国家在某种商品的工业生产上可能有潜在的相对优势，但由于缺乏专有技术，加上初期资金投入较少，使得相关产业无法得以建成。即使行业已成功新建，初期阶段，也还不能与发达国家成熟完善的工业竞争。为了使新兴制造业获得立足之地，政府应该暂时给予支持，直到它们足够强壮，形成相对优势，能够长期参与国际竞争为止。

上述理论之外，还有一些支持现代幼稚工业贸易政策的经济与非经济观点。这些观点认为，一个先进、成熟的经济，不能主要依靠农业或自然资源的出口，而必须具备坚实的制造业基础。只有这样，才能使经济活动和就业多样化、减少对狭窄的商品出口范围的过分依赖所带来的风险、
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 获得工业化动态效益。
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在这些理论与观点的指导下，利用关税或进口配额作为工业化起步的临时措施是有现实意义的。历史上，世界三个最大的市场经济国家：美国、德国、日本，都是在贸易壁垒的保护下开始它们的工业化进程的。
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上面的分析可以看出，现代经济下的幼稚产业理论，主要关注新兴企业技术或资本投资的障碍，因此，政府干预的范围，主要在于促进资本市场正常发挥其功能，并在某些情况下进行必要的知识投资。而贸易干预并不直接适用。由于这样的原因，对幼稚工业论的支持已大不如从前。尽管如此，幼稚工业论仍难以被完全放弃，并且还在贸易政策中占有一席之地。

幼稚工业理论必须建立在一个前提之下，那就是在贸易政策保护下成熟起来的工业，其回报率必须高到足以抵消该产业在“幼稚”期间，国内消费者为高价产品付出的代价。同时，上述幼稚工业的观点成立，还必须满足以下几个限制性条件：第一，这种观点在资本市场还不能适当发挥功能的欠发达国家更为适用；第二，必须准确确定需要保护的工业，即确定被保护工业拥有潜在的相对优势，并在被保护工业成熟以后，停止贸易政策保护；第三，采用更为直接并只扭曲国内价格的补贴方式，而非扭曲相对价格和国内消费的其他贸易政策，如关税等。三个条件中，第三个条件的实现尤为重要。

对上述前提和限制性条件的分析不难发现，满足这些条件非常困难，并且不见得正确。首先，提前进入一个将来才会具有相对优势的产业不见得是个好的选择。例如，当一个国家正处于资本积累阶段时，占用大量此时属于稀缺资源的资本而放弃充裕劳动力的充分利用，就不如等到该国积累了足够资本，在资本密集型产业具有相对优势之后再发展这些行业。现实中，韩国在20世纪80年代处于资本和熟练工人非常缺乏的情况下发展汽车工业的举措就有失妥当。

其次，确定具有相对优势潜力的行业在当今的动态经济状况下并非易事。有时，往往出现一些经济学家警告的“假幼稚工业”现象，即最初受到保护的工业，最终因与保护无关的原因产生了竞争力。这样的幼稚工业保护表面上获得成功，实际却让社会无端付出代价。例如，印度、巴基斯坦数十年来一直对制造业进行保护，但最后大量出口的是纺织品等轻工业产品，而非它们重点保护的重工业产品。这些轻工产品，即便没有保护，也同样会最终获得竞争优势。同时，虽然幼稚工业论认为在扶持产业成熟以后就可以停止保护，但现实中，一旦保护开始，在决定停止保护时往往阻力重重。

此外，一般说来，除非确定了某种市场失灵的现象存在，这种为建立一个产业费财耗时的行为，是不应该成为政府干预的有效论据的。正如在市场失灵的分析中提到，如果一个产业确实具有潜在的优势，而资本市场运作正常，就应当有资本流向这个产业。例如，美国的生物工程行业远在商业销售开始之前，就吸引了数以亿计的资本投入。

三 市场失灵的保护依据

基于上述分析，新产业的幼稚工业保护理论虽然在理论上可信，但在实施中却存在许多问题。因此，必须从其他方面寻找依据，以证明幼稚工业论的合理性。上面的分析提到，当出现市场失灵时，幼稚工业保护是必要的，因为市场失灵使市场不能自行以其应有的速度发展这些产业。幼稚工业论的支持者认为，两种类型的市场失灵可以作为保护幼稚工业的依据：不完全的资本市场和无偿占用。

不完全资本市场的观点认为：如果一个欠发达国家没有一整套有效的股票市场和银行等金融机构，将农业等传统部门的储蓄用于当前赢利受限的新兴工业产业，即使这些工业的长期收益较高，最初的低利润也会成为投资的障碍。当然，这种情况下的最优政策，是建立更完善的资本市场。但是，对这些“幼稚工业”的保护可以提高利润，从而使它们更快地成长。因此，保护幼稚工业可以作为次优政策选择。

所谓无偿占用，是指新兴产业所产生的社会福利没有得到补偿的现象。通常，一个首先投资新兴产业的公司需要为适应新产业的具体环境而进行技术改造，或者为开辟新市场提供“起步”费用。这些投入是不会产生任何收益的。在产业的创建中，发起公司除了创造可以获得知识产权保护的有形发明以外，还可能创造不能获得知识产权保护的知识，甚至直接开辟出一个新的市场。这些新知识和市场，将免费被其他的后来者分享。有时，开创一个新的产业所带来的社会收益甚至会大于前期的开发成本。在这种情况下，无偿占用，使私人企业不愿首先进入这些新领域的开发。同样，这种情况下的最优政策，是给这些“先驱公司”的无形贡献予以补偿。但当最优政策无法实现时，采用贸易保护政策不失为次优的选择。

第三节 现代贸易保护的其他论点

除了上述互惠贸易理论和幼稚工业保护理论这两个被认为具有潜在正确性的贸易保护主义理论以外，还存在一些得到广泛支持的贸易保护主义观点，如贸易保护振兴国内工业，为国家安全而实行贸易保护，为国家财政收入而采取的进口关税等。

此外，还有其他一些支持贸易保护主义的一般性观点，如自由贸易影响工资和就业，关税可以增加国内就业，自由贸易影响国家传统文化，造成文化的单一性，以及自由贸易侵犯国家主权等。这些观点中，基于工资差别经济理论
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的工资与就业观点已经被证明在经济理论上是错误的。关税可以增加国内就业的观点被认为是具有潜在正确性的贸易保护主义观点。
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 其他的观点则是基于非经济因素的考虑。但是，无论这些观点是否正确，是否属于经济学角度的考虑，各国基于非经济因素，如政治、社会和文化的考虑，时常以这些观点为理由实行贸易保护主义政策。

一 振兴国内工业

现代经济学认为，国家经济的发展必须走工业化的道路。在国家实行工业化经济的进程中，必然受到来自外国工业的竞争。有时，这些竞争严重破坏国内工业的发展，甚至威胁到一些工业的生存。这样的情况，不仅在欠发达国家时时发生，甚至在美国这样最发达的国家也同样会发生。当这种情况发生时，出于各种各样政治和经济上的原因，政府总是给予这些企业一定的贸易政策支持，其目的是“振兴国内工业”。

美国国会预算办公室在一篇名为“贸易保护是否振兴国内工业？”的分析文章中，分析了美国对四个最大经济工业给予保护性贸易政策的作用。下面是这篇文章的节选内容。

贸易保护是否振兴国内工业？
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综述

国际贸易通过使一国专门从事其相对更有效率的工业商品和服务的生产来增加国家的整体经济福利。但同时，某些工业在与外国厂商的竞争中可能遇到困难。为了帮助这些工业，美国多次通过对工业劳工和资本提供直接和及时的援助而对这些工业提供贸易保护。虽说这些保护一般只限于一定的期限，但一个工业获得一次以上贸易限制保护的情况也并非偶然。

保护的主要目的是使一个工业在发生变化的竞争环境中得到调整。实现这个目的，一方面是使受工业将经济资源向另一个工业转换的过程成为一个渐进的过程，另一方面，贸易保护提供时间和资源以使受工业能够更有效地参与竞争。但是，考查贸易立法的意图可以清楚地看到，工业重振是这些相互冲突的目标当中更为重要的一个。问题是，保护是否真正起到了重振被外国出口损害的工业。

保护的成本与收益

短期来看，在一个资源得到充分利用的经济中，保护的主要利益是那些本应离职的工人在缺乏保护就会失业的这段时间内仍然保持着生产性就业。然而，如果受保护工业在保护期内无法完成调整，一旦限制解除经济将不得不承担调整成本。如果长远来看受保护工业的确完成了调整，保护的主要收益就体现在节约了的失业工人费用以及培训这些失业工人并帮助他们从新就业所需要的额外费用。尽管作为限制的结果被保护工业扩大，但在一个资源充分利用的经济当中其他工业会因此而缩小。社会并没有从这些资源的转换当中获得必然的收益。

国内工业共同面临的一个困难是生产成本高于外国工业，尤其是劳动力成本。事实上，即使外国生产厂家效率较低，其成本仍然会低，因为投入的低价部分超出了多出的使用部分。在这种情况下，保护只能间接实现改善工业竞争力的目的。第一，限制进口增加进口商品价格。第二，随之而来对国内替代品需求的增长提高国内工业的产品价格、产出和利润。最后，高出利润部分使国内工业能够投资新技术以降低成本或投资新的产品。

贸易保护并不能大大提高厂商投资新技术降低成本的动机。保护带来的高产出和高价格对投资赢利能力的影响并不非常的大。如果一项新技术可以平均降低10%的生产成本，无论是否对工业进行保护它都能做到这一点。

但是，增长的利润可能使厂商更容易获得资金的支持，从而提高投资的预期利润。因此，如果受保护工业是因为缺乏资源而没能进行降低生产成本的投资，保护也许可以恢复该工业的生产成本竞争力。然而，只要资本市场运作正常，公司就应当能够以合理的成本获得必要的资金。无论如何，只要受保护工业面临的问题是缺乏投资资金，通过贷款或贷款担保直接向工业提供资助比通过间接保护更加经济合算。

案例研究

本报告研究的4个案例包括受保护工业中最大的工业，它们也是最大的经济行业。制鞋业和汽车各受到过一次阶段性保护，钢铁得到过三次阶段性保护，纺织和服装工业自1956年以来一直受到持续和不断扩大的保护。除1978年对钢铁工业设立触发价格机制以外，所有的保护都是通过对重要外国供应商进口设置配额的方式进行。

尽管国内消费的萎缩是钢铁工业一个主要的因素，这些工业困难的根源主要是因为相对的国内成本偏高。纺织、制鞋业和服装工业的工资是所有制造行业的平均最低水平，但它仍然大大超过很多主要外国供应商的工资水平。相比而言，国内汽车和钢铁行业的工资水平不仅高于主要外国供应商，而且是所有制造行业中平均水平最高的。


限制的有效性


一方面，配额成功地限制了受约束工业的产品来源，另一方面，限制的有效性却受到某些因素，如资源转换和产品替代的影响。汽车工业是个例外，在这个工业，不受限制的外国生产者的进口增加。在服装和制鞋业，外国生产者增加了不受限制的替代产品进口。例如，韩国鞋商通过减少运动鞋中的皮革含量规避配额限制。此外，配额促使外国供应商将产品生产混杂在国内厂商更为有利可图的高价值商品市场中。最后，保护降低了对进口产品的需求，需求的衰退削弱了限制的效力。例如，1981和1982年汽车需求大跌，但配额在这些年份可能并没有对日本轿车的销售产生多大的影响。

尽管存在上述缺陷，限制在限制期的某个时间段还是控制了进口。结果，国内工业的产出、就业和利润都比没有保护好。但是，某种程度上贸易限制在提高钢铁和汽车工业利润的同时，也帮助这些工业维持了造成工业竞争困难相对较高的工资率。


利润和投资


……

限制没有增加纺织、服装或钢铁工业的投资。在实行配额的最后两年，汽车工业投资上升，但限制对此有多大贡献并不明确。随着经济的复苏，即使没有配额，汽车工业的利润也应明显增长。此外，尽管投资有所增长，受保护工业股东权益上的债务百分比却有所下降，降到了所有制造厂商平均水平之下。在制鞋业，配额的确使投资增长，致使工业债务高于所有的制造业平均水平，使制鞋业生产商难以对资金进行担保。因此，配额在投资增长上的确起到了一定的作用。尽管投资在增长，制鞋业的劳动生产率增长却比其他所有制造业劳动生产率增长慢得多，因此，该工业明显无法消除它与它的主要外国竞争者之间生产成本上的巨大差距。


工业竞争力


在研究的案例中，保护没有使任何一个受影响的工业获得重振。最近，钢铁工业向国际贸易委员会证明受到了进口竞争的严重损害并获得第三次阶段性保护。制鞋业配额失效后进口大增，以至于国际贸易委员会在1985年再次认定该工业严重受损。进入80年代，纺织和服装进口同样迅速增长，是国内供应增长的一部分。去年国会通过一个提案对输入美国的纺织和服装施以更加严格的配额管制，但遭到总统的否决。最后，尽管有五年的保护，汽车工业仍然面临来自日本厂商的激烈竞争。事实上，上述四个案例表明，现有的贸易限制体系未能使这些工业获得重振。此外，资金的缺乏是否这些工业困难的来源，或者现有技术是否可以消除国内工业的生产成本劣势并不完全清楚。

政策选择

以上因素表明，美国应当考虑选择其他政策来组成一个新的贸易政策体系。例如，采取更加进取的姿态来重振国内工业、将重点转移到帮助工业收缩被取代的工人，或者结束受贸易影响工业的特殊待遇。此外，采取关税保护措施帮助受进口竞争影响的工业可能比配额更加恰当。


使用关税而不是配额来限制进口


在这个报告考虑的案例中，配额被用来限制进口，只有钢铁工业的一个阶段性保护例外。然而，配额产生了大量的问题。第一，当被限制商品存在许多潜在的供应商时，管理一个覆盖所有这些供应商的配额体系十分困难。第二，份额的市场分配，减少了其他国家之间的竞争。第三，配额促使外国厂商将其产品混入高价商品。第四，使用配额使外国生产厂商从提高的产品价格中获得更高的收入。关税没有上述这些问题。但是，配额是和外国政府谈判达成并向外国供应商提供了某些财政利益，因此不易激发报复。


增加国内工业的国际竞争力


绝大多数情况下，外国生产厂商低廉的劳动成本成为国内工业竞争困难一个重要的原因。因此，为了更有效地竞争，国内生产者必须投资劳动密集强度小的工业。协调厂商清除旧设备组建新设备的行动可能提高厂商投资的积极性。如果厂商知道建新厂不会产生生产能力过剩的情况，他们也许愿意对新设备进行投资。这种协调行动可以通过由不同部门代表，如消费者团体、联邦、州、当地政府、同行业厂商及雇员，组成专门小组来进行。专门小组可以同时考虑诸如工资减让和被取代工人资助等问题。作为专门小组重振计划的一部分，政府可以提供贷款或其他帮助以筹集所需投资。政府的资助可能促使工业和劳工对协调计划达成一致。

即便没有专门小组，市场本身也会给予厂商足够的动力进行减少生产成本的投资。当然，工业厂商的协调行动严重削弱竞争。同时，这样的计划能否使工业重振也还十分模糊。此外，专门小组是否赞成这样一个被所有集团接受的计划也值得怀疑。


关心被进口竞争取代的工人


在现有技术和相对劳动成本的情况下，面对生产成本低廉的外国生产者，已经被进口损害的国内工业可能很难维持现有的经营规模。同时，政府可能也很难改变这种形势。与其尝试重振这些工业，倒不如做另外的选择，转变政府角色减轻那些被取代的工人所产生的成本。

这样的计划是为了提高工人在不同工作和国家不同区域之间的流动性。例如，一旦国际贸易委员会决定某工业被增长的进口损害，工人们就有资格获得适合的职业培训和重新安置。由于被替代工人一般在新的工作中会遇到工资削减，因此，政府可以临时性弥补这些工资差别。这些计划的资助可以以下列的方式进行：增加受影响产品的进口关税，增加国内产品税收，普遍增加关税，或上述方法的综合。在这种选择之下，贸易保护的目的只限于提高财政收入。

某些情况下，贸易保护可能被用来放松工业收缩成本。如果受影响工业在某特定社区雇佣了大量工人，当地劳工市场可能难以解决激增的就业需要。此外，剧烈的工业收缩可能对当地经济和政府财政压力过重。通过允许工业逐渐收缩，当地劳动力市场能够更有效地运作，同时，当地政府也可以对当地主要工业的衰退有所准备。


结束对进口损害工业的特殊待遇


最后的一个选择是结束对因外国竞争萎缩的工业和因其他原因而萎缩的企业之间的区别对待。在竞争性经济中，进口增长仅仅是企业和工业萎缩的很多原因中的一个。偏好上的改变可能给工业带来损害，特定厂商可以因国内竞争受到损害。无论原因如何，产出减少而带来的社会和劳工伤害影响是同样的。因此，仅仅对因进口竞争而萎缩的工业提供特殊待遇是不公平的。应当制订计划解决被取代工人和有害的社会影响这类的问题。

二 财政收入和国家安全

关税可以说是最古老和最普遍的贸易保护形式。最早，进出口关税是作为国家重要财政收入来源而征收的。直到本世纪初，国内税收，如企业和个人所得税，才渐渐成为政府财政收入的主要来源。直至今日，出口关税，虽然不是主要来源，仍然是政府财政收入的来源之一。此外，在许多非市场经济的发展中国家，由于国内所得税的管理与征收十分困难，甚至有时根本就不可能，因此，进出口关税仍然是政府财政收入的一个主要来源。在这样一些国家，保护国家财政收入，成为反对自由贸易十分充足的理由。但这些国家不是也不可能成为国际贸易的主流。

贸易有时会与国家安全联系在一起。因此，国家安全在某些情况下，成为贸易保护主义的理由。进口方面，国家安全理由的论据认为，即使是在和平时期，国家也必须给予像钢铁和造船工业这样国家安全必不可少的工业以贸易保护，以防止国际冲突造成的贸易限制影响国家的国防力量。由于国家安全是一个高度弹性的概念，同时又是一个非常充足和合理的理由，因此，它往往成为国内产业要求政府进行贸易保护的借口。出口方面，国家安全更是被用来禁止某些敏感的战略性技术和产品或军用物资的出口，以防止敌对、“不友好”国家用来发展军事武器与设备，或其他国家用于一般的军事目的。有的国家还专门针对不同的出口对象制定不同的出口限制政策。例如，美国就专门针对中国制定了一系列所谓尖端或敏感技术和设备的禁止出口名单。但是，由于出口涉及更多的国内主权和其他一些问题，因此，出口的贸易限制往往没有进口那样敏感，因而也没有得到像进口贸易限制那样的重视。

下面让我们来看一个发生在美国的真实案例，
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 以进一步了解各工业是怎样利用国家安全要求保护，以及政府部门对此是怎样的态度。

在美国，工业部门以国家安全为由争取政府的政策保护曾引起过剧烈的争论。长期以来，美国认为某些工业和技术对国家军事力量十分关键，因此，美国贸易法授权总统在某些国家防卫所必需的关键性工业受进口威胁或损害的情况下对这些工业进行保护。基于这个法律，1983年3月，美国国家机械工具制造者协会要求商务部对美国的机械工具制造业提供贸易保护，以防止该工业受到来自日本进口的冲击。在申请陈述中，协会提出美国这个工业的开工率仅为全部生产能力的40%，而日本进口占据了市场的30%以上，并在最复杂的数字控制工具市场占据了大约50%的份额。申请指出，在珍珠港事件采取的禁止日本机械工具进口措施43年之后，美国再次依赖于日本的进口，是否影响到美国的军事需求。美国机械工具制造者协会提出这个要求，是看准了国会不允许本国依赖外国工具进口的心思。

商业部随后发起一个为期1年的跨部门调查。调查主要着重于如果明天爆发战争，美国的机械工业能否供应美国国防部的需要。美国国家安全顾问委员会的经济学家、管理和预算部门、财务部和国家安全委员会都不希望对机械工具工业提供任何保护，因此将调查基于这样一个假定：在欧洲将会爆发一场主要战争，在拉丁美洲或非洲爆发一场局部战争，但在亚洲没有战争。

调查开始后，调查机关假定所有美国五角大楼的机械工具订单都被投入生产，假定许多工业机械工具生产厂家可以投入战时工具的生产，且战时不发生额外的民用需求部分。即便是基于上述一系列的假定，报告结论仍然是美国机械工具工业没有足够的战时供应能力。

下一个关键问题，是战争中的日本供应水平。这包括两个方面的判断：第一，日本是否在甚至遭到苏联胁迫时也值得信赖；第二，战时美国海军能否保证美、日海上航线的畅通。关于第一个问题，美国国务院的回答是肯定的。关于第二个问题，海军的回答也是肯定的。

尽管有以上的分析内容，国家安全委员会在商务部将报告提交总统之前仍然评价认为，总统应当对这个工业的若干部门，包括数字化控制机械工具的生产部门提供某种救济。这个报告充分暴露了美国各部门在对国家安全问题上严重的意见分歧。

国家安全委员会主要对政治与军事的关系感兴趣。对他们来说，航空母舰和苏联是大问题，贸易和工业经济学是小问题。至于对日本的尊重，关键是保持一个和谐的关系，以便美国在日本军事基地的使用和其他更一些为广泛的政治和军事问题上得到日本的支持。国家安全委员会愿意看到的，是日本增加国防预算以扩大其海上保护领域的范围、在联合国支持美方行动、对像菲律宾这样的国家提供财政援助并参与国际航天站的战略性主动防御计划。这些问题，是国家安全委员会眼中的国家安全问题，比美国机械工具工业的现状重要得多。基于这样的态度，国家安全委员不欢迎任何的日本贸易限制，由此导致报告拖延达数月之久。在此过程中，日本的数字控制工具市场份额已上升到85%。与此同时，美国在机械工业的主要技术领域生产能力萎缩。

1985年秋，随着美国机械工具工业死亡的临近以及工人罢工产生的影响，机械工具讨论被重新提上议事日程。此时，五角大楼已将注意力转移到在完全依赖外国机械工具进口的情况下确保与日本的军事合作这一国防问题上，并由此开始认同商务部的观点，加入到劝说国家安全委员会一起要求总统采取行动的行列。

美国很多经济学家一贯反对采取任何振兴国内工业的努力。他们认为，对自由市场的干预实际上将削弱美国工业的竞争力，建议驳回任何因国家安全而采取的贸易保护政策。但是，美国总统没有接受经济学家的观点。在国家安全委员会最终通过给总统提出的商业建议之后，总统指示与日本谈判达成自愿出口限制协定。最终，双方同意，日本将出口份额退回到1983年的水平，即大约50%的市场份额水平。

上述整个过程遭到了美国国内另外一些经济学家的强烈指责。这些经济学家认为，政府从一开始就应该采取措施，而不是到这个工业已经基本上完蛋才开始作出重振的努力。况且，最后达成的所谓自愿出口限制协定，是日本在调查一开始的1983年就已经主动提出过的。这些经济学家认为，认为国内贸易政策不应干预自由市场的经济学，会给美国的国防造成威胁。

三 其他观点

1.工资与就业

自从工资差别理论出现以来，关于贸易与工资的关系问题不断引起争议。尽管经济学分析表明，工资差异是由各国之间劳动生产力的差异造成，它并没有使自由贸易给各国带来的利益受到丝毫的减少，但仍有一些人认为，来自发展中国家的廉价劳动力竞争抢走了发达国家工人的高薪工作，并造成发达国家劳动密集产业工人的大量失业。不可否认，自由贸易可能对国内容易遭受进口冲击特定经济部门的就业和工资产生消极影响，但是，从国家整体经济范围的就业和工资来看，自由贸易的影响是非常积极的。对于国内受冲击经济部门的失业工人来说，直接针对造成他们失业原因的国家调整训练计划和新工作分配方案，才是解决他们失业问题最有效、成本最低的“最优选择”。而采取贸易保护政策最多是一个间接的次优选择。

2.关税与就业

在各国的经济发展过程中，执行贸易保护一个强有力的动机，是利用关税保护本国就业。尤其是在经济衰退和通货膨胀时期，关税更是被用来提高进口产品价格，使消费市场向国内生产转移，从而增加国内就业机会，譬如美国在20世纪30年代制定的《斯穆特—赫利关税法案》。
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 但是，利用提高关税增加国内就业是一项“以邻为壑”的贸易政策。它以其他国家产出和就业的下降为代价增加本国就业，本身并不能实现本国的高就业率、高经济增长率并保持稳定的价格水平，因此，只是一个短期的权宜之计。不过，普遍认为，基于上述关税与就业的考虑，是经济学上公认具有潜在正确性的贸易保护观点。

3.文化多元性

在对自由贸易的争论中，有一个观点强调，自由贸易中劳动力和资本的国际流动可能引发民族文化同一性。在最早的贸易限制理论中，我们已经看到过因担心贸易带来的外来文化影响本土文化纯洁性的观点，如柏拉图、苏格拉底等反对贸易的道德观点。许多当代思想家，如罗素在对古典政治经济学19世纪的政治浪漫主义运动所作的批评，杰弗逊在对商业共和国的选择替代中也表达了相似的观点。
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但是，反对这种观点的学者将这种担心当作一种“封闭社会”的概念，认为传统的封闭社会可能的确曾经保护了一些与众不同的风俗和信仰不受外部影响，但这只能是以种族、信仰和意识形态的不宽容，以及以个人自我发展限制为代价。他们认为，如果真的想要避免当代“世界大同主义”（cosmopolitanism）的结果，贸易壁垒远远不够，还必须要有严格的审查机构、出境签证和限制民族多样性并保持社会封闭的其他措施。
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当然，这些学者承认，对于贸易和投资自由化在一个国家文化领域，如电影、电视、广播、报纸、杂志和图书出版等行业所产生的影响进行密切的关注，在国际经济关系中发挥着重要的作用。而这已体现在国内、国际政策工具在这些领域中的各种有争议的例外当中。
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4.国家主权

所有的国际条约都通过承担对外义务限制国家的政治主权。这可以说是一个国际社会公认的事实。但是，有关贸易限制国家主权的观点对此的看法角度有所不同。这种观点认为，随着全球经济相互依赖性越来越强，经济正以某些不可接受的方式限制着国家的政治主权。在这样的经济关系中，国家，尤其是与大国拥有主要贸易关系的小国，将难以对它所依赖的大国采取独立的对外政策。在这种情况下，大国甚至可能故意“设计”某些增强大国依赖的经济政策，以对小国实行经济控制。也就是我们所说的经济霸权主义政治。现实国际事务中，产生这种风险的可能性是存在的。

对于上述观点，一方面，有观点认为，国际经济关系中的这些互惠义务给各国带来的经济利益，超过丧失政治主权所产生的成本。当然，这取决于具体情况下各国对国家主权价值的衡量标准。另一方面，也有人主张通过建立有效的国际组织，如本书第二部分将要讨论的世界贸易组织等，采取包括利用法律体制取代传统的国际外交关系的手段，来减少这种经济对国家政治主权的影响，使之保持在正常的国际义务对国家主权的影响范围。
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第三章 国际贸易政策

基于贸易保护主义的理论和国家政治、文化的需要，各国采取各种贸易政策保护本国经济的发展。贸易保护政策的工具有关税、补贴和配额等。它们各有特点，对国家和国际贸易的影响也有所不同。

经济学理论既然告诉人们，满足一定条件下的贸易自由化可以实现国家福利最大化，于是，研究满足这些条件的理论成为经济学的一个方向。而经济一体化理论为欧盟和北美自由贸易区等经济一体化形式提供了贸易政策依据。

进入20世纪80年代，世界上最穷与最富国家的差距越来越大。越来越多的经济学家认为，基于静态相对优势理论的国际贸易与欠发达国家的经济发展毫无关系。在国际贸易中，贸易使这些欠发达国家的贸易条件长期衰退，实际上阻碍了这些国家的经济发展。这些经济学家主张通过进口替代（进口商品国产化）逐步实现国家工业化，真正提高国家的经济水平。基于上述观点，产生了发展中国家的进口替代政策。

标准的贸易理论将国际贸易定位为国家间的货物交换，而没有考虑到现实中公司之间存在的竞争关系。20世纪80年代早期，一些经济学家认为，某些产业只有为数不多的几家企业参与有效竞争。由于参与竞争的企业数目少，在这些市场存在不完全竞争现象，给企业带来超额利润。因此，企业投资在这些行业，将会获得比在其他行业中更高的回报。在国际市场上，不同国家的相同行业为争夺这些超额利润而展开竞争。在这种情况下，政府可能通过变更博弈规则，将这些超额利润从国外企业转移到国内企业。也就是说，通过国家贸易政策扶持这些存在超额利润的行业，以增强这些国内行业在国际市场的竞争能力。上述观点使得发达国家在国际贸易中采用所谓的战略性贸易政策——一种在寡头垄断市场上积极的贸易政策，以他国经济损失为代价，在延伸的外部经济条件下增加国家财富。

第一节 贸易政策工具

当今国际贸易中，贸易政策工具的主要形式有关税、补贴、进口配额、自愿出口限制、国产化程度要求、政府采购、繁琐的进出口程序、出口信贷补贴等。

一 关税

关税是一种最古老的贸易政策形式，不仅被当作贸易保护工具，也被当作国民收入的重要来源。随着越来越多的国家加入世界贸易组织，关税的贸易保护作用越来越弱。但是，了解关税对贸易的影响，仍然是了解其他贸易政策的重要基础。

1.关税分析

从成本收益角度分析，在出口国，关税降低商品市场价格，使国内消费者获益，生产者受损。
 
[1]

 在进口国，关税提高商品市场价格，使消费者受损，生产商获益。关税增加政府财政收入。

打个形象的比喻，关税好比在国内价格与国外价格之间“嵌入一片楔子”，只是这片楔子并没有完全反映国内和国外产品销售的价差。通常情况下，关税导致国内市场价格的增幅小于关税税率本身。但在一些小国，由于出口产品数量太小，出口关税对世界价格几乎不产生任何影响。在这样的国家，关税几乎全部反映到国内价格的提高上。
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美国经济学家克鲁格曼（Krugman）认为，综合考虑关税收益与损失发现，关税对社会福利产生两个方面的净影响：（1）效率损失，原因是关税扭曲本国生产与消费者的激励机制；（2）贸易条件改善所得，原因是关税有迫使外国出口价格下降的倾向。在上个段落提到的小国中，关税不能影响外国价格，因此，关税在这些国家的贸易条件改善为零，只带来社会福利的净损失。

对关税的分析方法可以运用在对其他贸易政策的分析，如出口补贴、进口配额和自愿出口限制等。出口补贴导致关税类似的效率损失，即价格增幅不等于关税税率本身，而它引起的贸易条件恶化所造成的损失更加严重。在政府收入方面，关税与进口配额和自愿出口限制的影响不同。实行配额管理时，政府收入转化为进口许可证持有者的“租值”。实施自愿出口限制政策时，政府收入转化为外国人的“租值”。

2.赞成关税的贸易条件改善论

在第二章第一节的互惠贸易论中，我们讨论了贸易保护理论的贸易条件改善论，同时触及最优关税理论。这个理论，就是关税贸易政策的理论依据之一。它直接基于对“成本—收益”的分析，认为对于一个有能力影响出口国出口产品价格的大国来说，如果关税能够降低进口产品的净价格（去除关税管理成本），就可以改善本国的贸易条件，因为它扭曲了生产与消费的动因。但有时，贸易条件改善的成本可能大于其收益。

3.赞成关税的国内市场失灵论

自由贸易的基本理论，是建立在消费者和生产者剩余这两个概念上的“成本—收益”分析。许多经济学家认为，消费者和生产者剩余，尤其是后者，不能正确衡量生产某种产品的成本与收益。生产者剩余之所以不能正确衡量生产某种产品的收益，可能有以下几个原因：
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 （1）某行业的劳动力使用在其他情况下可能会处于失业或半失业状况；（2）资本市场或劳动力市场的缺陷，使资源不能迅速流向高回报行业；（3）新兴或不断革新的行业可能出现知识外溢。

上述三种原因均为国内市场没有发挥应有功能的市场失灵现象，即劳动力市场没有有效分配劳力、资本市场没有有效分配资源等。举例说明，假定某种产品生产积累的经验可以提高社会整体的技术水平，但产品生产厂商却不能从中获取收益，因此，厂商在决定生产产量时就不会把社会整体技术提高导致的产量增加考虑在内。在这种情况下，增加该产品的生产可能产生额外的社会收益，而用生产者剩余的衡量方法却不能反映出这个额外收益的存在。关税及其他贸易政策因而成为获取这一额外社会收益的合理依据。

现实经济生活中的市场失灵现象似乎十分普遍。例如，不发达和发展中国家的市场发育不完全，失业和城乡工资水平差异巨大。再例如，发达国家富有创造性的厂商无法充分获取革新回报。这些现象，在市场失灵理论之上，似乎为利用关税和其他贸易政策工具进行贸易干预以增进社会福利提供了实践验证。

4.市场失灵下的自由贸易观点

反对上述所谓贸易保护实验验证的观点认为，国内直接、有针对性的政策，是调整具体市场失灵现象的最优工具，因此，不应当使用贸易保护这个间接的次优工具。同时，经济学家无法准确界定市场失灵，无法做到对症下药。

反对以市场失灵为借口采取贸易保护政策的观点大多认为，大部分贸易保护政策之所以得以采纳，究其原因，并非其收益超过成本，而是社会公众没有理解其真正的成本。针对这个观点，克鲁格曼举了一个例子。在美国，主张对汽车进口实行配额，是因为人们认为配额可以保护汽车工业工人的就业机会，原因是美国汽车工业劳动力市场太缺乏灵活性，以致为维持就业只能削减工资，或干脆另谋他就。假如针对同一问题采用对汽车厂商进行补贴的政策，想必会遭到强烈的反对。首先，所需大量补贴，必然导致联邦政府财政赤字的增加或税收上升。另外，所有制造业中，汽车工业工人工资是最高的一类，因此，社会公众肯定会反对对他们进行补贴。然而，进口配额政策的代价，事实上比补贴高昂得多，因为在提供同样多就业机会的同时，配额还扭曲消费者的选择。公众之所以认可配额而反对补贴，仅仅因为配额的成本表现为提高汽车价格而非政府的直接支出，因而不那么明显。
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反对使用贸易保护政策工具修正市场失灵的观点还认为，国内市场失灵很难准确界定，因此无法做出合适的对策。克鲁格曼再举一例。假定某一不发达国家存在城市失业现象。如果有人认为通过关税保护城市工业，使失业工人重新走上工作岗位是最恰当的政策，则有人就会反驳这个政策刺激人口大量流向城市，造成更多的失业。两种观点很难说哪一个更正确。事实上，经济学理论大多关注对完善市场的分析，而对不完善市场以及解决市场失灵的次优政策的分析相当有限。如果对采用什么样的贸易政策难以找到一个统一的认识，贸易政策就很容易被一些特殊利益集团操纵而忽视社会的整体福利。因此，只要市场失灵没有坏到不可收拾的地步，与其打开各种不确定政策的“潘多拉魔盒”，倒不如选择自由贸易。
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二 出口补贴与进口配额

出口补贴对价格的影响与关税对价格的影响正好相反。出口国国内产品价格上升，进口国价格下降；出口国消费者受害，生产者获益，政府因支付补贴而蒙受损失。

利用关税的“成本—收益”分析可以得知，出口补贴导致关税类似的效率损失，即价格增幅不等于关税税率本身，而它引起的贸易条件恶化造成的损失更加严重。

配额是最重要的非关税贸易壁垒，被用于控制进出口商品的数量。顾名思义，进口配额是直接针对可能进口的商品实行数量限制的贸易政策。它可以用来保护国家的工业、农业，并可用来调节国家国际收支平衡。这种限制，通常以颁发进口许可证的形式来实现。二战后不久，进口配额管理很快盛行西欧。改革开放初期，我国也曾广泛实行配额贸易政策，对从矿产原材料到烟草、粮油等各个领域的商品、产品，实施广泛的进口配额许可证管理。现代经济中，进口配额多被工业国用于农业保护，被欠发达国家用于刺激制成品替代进口和平衡国际收支。

进口配额提高进口商品的国内价格。限制进口时，一旦国内需求超过国内供给加限制下的进口，商品市场价格就会不断上升，直到达到价格均衡点，或称供需平衡点。最终，进口配额对国内价格的影响，将达到同等限制水平的关税对价格的影响。

进口配额与关税的差别在于政府没有了收入。同时，配额产生“配额租值”的分配问题。配额涉及许可证的发放。如果这些许可证不是通过市场的公开竞拍方式予以发放，则获得这些许可证的政府、公司或个人，就会以垄断的形式获取相当于关税形式管理下的贸易所创造的财政收入。由于拥有了进口特权，这些人可以在外国低价买进进口商品后，在国内以高价出售这些进口商品，从而获取“配额租值”（quota rent）。分析这些配额租值的去处，是进口配额“成本—收益”分析的关键。

如果进口国将这些配额许可给予外国政府或个人，则意味着“租值”被转移到国外，使配额成本大大高于同等情况下的关税成本。此外，进口许可证丰厚的垄断利润可能使进口商花费大量精力游说甚至贿赂政府官员，
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 造成巨大的经济浪费并引发贪污腐败。下面是关于美国食糖进口配额的案例分析。
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美国实行食糖进口配额，起因于美国联邦政府要保证国内市场的食糖价格高过世界市场价格。在实行配额的管理中，美国政府将出口权直接分给了外国政府，由他们再分配给各自的生产厂商。因此，美国食糖的进口配额“租值”被外国人获得。1990年，美国食糖进口配额导致的国内净福利损失加上配额“租值”损失达到5.8亿美元。其中，大部分净损失为外国人获得的“租值”。美国的食糖进口配额为部分国内食糖生产者提供了保护，使他们获得了很大的利益。而配额造成的损失却由广大消费者承担。由于每个消费者只负担很少的一部分，本案例为人均6美元/年，一般民众根本就不知道食糖进口配额的存在，当然就不会提出反对意见。虽然对消费者而言损失几乎小到无法察觉，但该配额对美国食糖生产者却生死攸关，约等于该行业工人按人头9万美元/年的生产补贴。难怪美国食糖生产者会极力维护进口配额。

三 其他贸易政策

1.国产化程度政策

国产化程度的含义很好理解，指最终产品中包含的国产成分比例，有时表现为数量，有时表现为价值。国产化程度政策在不发达和发展中国家运用十分广泛。这些国家希望通过国产化程度要求，促使国内组装生产向中间制造产品生产的转换。国产化程度要求既不产生财政收入，也不产生“租值”，而是以进口商品和国产商品价格平均值为最终售价，将损失转嫁给了消费者。

在各种各样的国产化程度政策中，一个很有创意的政策，是允许生产商以出口代替国产化程度的要求。例如，允许台湾芯片电脑生产商以出口本地生产的芯片，来满足本地电脑生产的国产化程度要求。这样，台湾厂商就可以不选择采用本地生产的低质芯片，而改为将这些芯片出口他国。

2.出口信贷补贴

这是一种与出口补贴类似的政府补贴形式，不同之处在于补贴对象不是产品生产者，而是产品的购买者，目的是鼓励出口。

3.政府采购

这种贸易政策规定，政府或政府控制的公司必须购买国产商品。而政府采购的贸易量在每个国家都占到很大的比例。有关政府采购的详细内容见第七章的“政府采购协定”部分。

4.烦琐的程序

如卫生检疫和海关手续等。举一个典型的案例。1982年，法国规定，所有日本进口录像机必须经过鲍埃悌尔斯的一个海关，而该海关只有很小的一间办公室。这样，法国将日本进口录像机的实际进口量有效限制到屈指可数的地步。关于这部分贸易政策，也是WTO致力管制的部分。详细分析见第七章的“进口许可证程序协定”，以及对GATT第10条透明度规定的分析。

第二节 经济一体化贸易政策

经济一体化涉及的内容十分广泛，从特惠贸易协定到自由贸易区、关税同盟、共同市场以至经济同盟，都包含在内。其中，特惠贸易协定是经济一体化最松散的形式。它是指协定成员之间在进行贸易时相互提供与非成员国进行贸易时更低的贸易壁垒，如英联邦及成员国以及大英帝国以前的成员国于1932年建立的英联邦优惠计划。

在自由贸易区的一体化形式中，各成员之间相互解除所有贸易限制，但却各自对非成员国或地区保留自己的贸易限制条件，如1960年英国、奥地利、丹麦、挪威、葡萄牙、瑞典、瑞士成立的欧洲自由贸易联盟（EFTA），
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 以及1994年由美国、加拿大、墨西哥成立的北美自由贸易区。

关税同盟在成员国之间消除所有的贸易限制。同时，同盟以一个整体对外统一实行关税或其他贸易限制，如1957年西德、法国、意大利、比利时、荷兰和卢森堡组成的欧洲共同体。

共同市场比关税同盟更进一步，允许参加国之间资本和劳动力的自由流动。例如，上面说到的欧洲共同体于1992年实现了共同市场，现称欧盟（EU）。

经济同盟比共同市场又进一步。它协调甚至统一成员国之间的货币和财政政策。这是经济一体化的最高形式。

关税同盟中的贸易所得，产生于关税同盟中一个国家的某些产品被来自同盟国生产成本较低的进口产品所替代。如果假定关税同盟建立之前，各同盟国的全部经济资源都得到充分的利用，那么，贸易所得就增加了同盟国的福利。同时，由于它还带来在比较优势基础之上更大程度的产品专业化生产，关税同盟的贸易所得同样增加了非同盟国，以及整体世界经济的福利。经济学将这种现象称为“贸易创造”（trade creation）。

但是，由于关税同盟国对内实行自由贸易，对外实行条件贸易，使同盟国内的高价商品替代了非同盟国的低价进口商品，不仅可能减少同盟国的国家福利、进口替代产品的非同盟国福利，还可能减少整体的世界经济福利。
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 经济学将这种现象称为“贸易转移”（trade diversion）。

最早开始系统论述关税同盟理论的是美国经济学家维纳（Jacob Viner）和李普西（K.G.Lipsey）。维纳于1950年提出对关税同盟的经济分析。在此之前，人们普遍认为任何使贸易更加自由的行为都能增加社会福利。而关税同盟代表了贸易向更加自由化方向的发展，因此，人们认为它既能增加同盟国福利，也能增加非同盟国福利。

然而，维纳从静态和动态效应两个方面对关税联盟进行了分析，认为关税同盟的建立，既可能增加又可能减少同盟国和非同盟国的国家福利，而这取决于产生关税同盟的环境。
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静态效应方面，维纳认为，关税联盟的成立必然引起以下静态效应：贸易创造效应（trade creation effect），贸易转移效应（trade diverting effect），减少行政开支，
 
[11]

 改善贸易条件，
 
[12]

 增强集团谈判力量。
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动态效应方面，维纳认为，关税同盟建立可以增强同盟国企业之间的竞争、为各同盟国带来规模经济效应，并有利于吸引非同盟国的投资。

第一，关税联盟的建立，加剧成员间的市场竞争。专业化分工向广度和深度扩展，使生产要素和资源更加优化配置。在没有实行关税同盟之前，各成员国的生产者，尤其是垄断和寡头垄断生产者在现有的贸易壁垒保护下满足于现状。关税同盟消除贸易壁垒，各国的生产者在这一个共同的大市场中展开新的竞争，以避免被兼并或被淘汰出局。在降低成本的竞争要求下，专业化分工向广度和深度发展，以使生产要素得到更合理的运用。第二，同盟国国内市场向统一的大市场转换，自由市场扩大，使同盟国获得规模经济效益。建立关税同盟产生的第二个利益是由于市场的扩大而使规模经济成为可能。当然，任何一个国家，甚至一些小国，都能通过向世界其他国家出口而实现规模经济所要求的市场规模。
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 但是，关税同盟的建立，减少了同盟国各工厂制造的产品之间的差别，使这些工厂自动获得一个巨大的市场，并在这个市场中获得巨大的经济效益。
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 第三，关税联盟的建立扩大市场，大大改善投资环境，吸引非同盟国资本向同盟国转移，促进联盟内部的研究和开发，进一步提高技术进步。关税同盟建立以后，扩大了的市场优势刺激外来投资，同时，为避免强加在非同盟国产品上的歧视性贸易壁垒，非同盟国可能进一步在关税同盟成员国内投资建立生产设施，即建立所谓的关税工厂（tariff factories）。
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 第四，关税同盟内部本身就是一个共同市场。在这个市场范围内，劳动力和资本的自由流动可以使同盟的经济资源得到更好的利用。

那么，在什么条件下，关税同盟更有可能产生贸易创造，从而增加福利呢？

根据上述静态效应分析，维纳认为，下列条件下关税同盟更可能产生贸易创造，增加福利：（1）同盟国之间从前的贸易壁垒较高。这种情况下，同盟国之间进行贸易的可能要比将贸易从非同盟国向同盟国转移的可能性大。（2）同盟国与非同盟国之间的贸易壁垒较低。这种情况下，不太可能发生代价高昂的贸易转移现象。（3）同盟国数量较多，规模较大。这样的环境中，在同盟国范围内低成本生产的可能性较大。（4）同盟国间的经济竞争高于经济互补。这样，同盟国就有更多的机会实行生产专业化和贸易创造。（5）同盟国之间的地理位置较为靠近。这样，运输成本就不太可能成为各同盟国之间贸易创造的障碍。（6）同盟国与潜在同盟成员国之间的贸易和经济交往较多。这样，随着关税同盟的成立获得大量福利的机会就大。

经济一体化的实践完全印证了维纳的上述观点。EU（欧洲关税同盟）就比EFTA（欧洲自由贸易联盟）更为成功，原因是EU成员更具有竞争性而不是互补性，地理位置上也更为接近，并且成立关税同盟之前，同盟国之间的贸易联系比EFTA的成员联系密切。

关税同盟建立所产生的动态效应要比静态效应大得多，而且比静态效应更为重要。1973年，英国主要就是因为这些动态效应加入欧盟。近年来，以实践为根据的研究表明，关税同盟的动态效应比静态效应大5～6倍。目前，世界上最大的经济一体化组织有北美自由贸易区和欧洲联盟。关于这些经济一体化组织更详细的介绍，见第六章第二节的最惠国待遇部分。

第三节 发展中国家进口替代政策

古典的相对优势经济理论认为，国际自由贸易促进国际经济的整体发展。与此同时，各贸易国的经济增长也会随贸易提高。基于相对优势的要素禀赋论根据技术这个生产要素在发达国家与不发达国家的分布，认为不发达国家应当进行原材料、劳动密集型初级产品的专业化生产和出口，以换取发达国家的制造品。二战之后，在欧美等当时本来就已经比较发达的国家积极主张下，国际社会建立了一个自由经济体系——布雷顿森林体系，
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 希望能共同促进世界各国经济的发展。在这个体系下，国际社会各成员的经济发展水平如何？

按照经济学的划分，世界经济被分为发达经济与不发达经济两种。属于发达经济的，只有美国、加拿大、西欧和日本等少数国家，而世界上大多数国家都被划分为不发达经济国家。从乐观主义角度看问题，可以进一步将这些不发达国家划分为不发达国家和发展中国家，统称欠发达国家。这些国家存在一些共同的经济特征：（1）真实人均国民收入低；（2）人均国民收入增长率低；（3）农业和其他初级产品生产部门（采矿业）劳动力比例高。基于上述特征，在与发达国家的国际贸易中，不发达国家和发展中国家往往出口初级产品和原材料，以换取发达国家制成品。

进入20世纪80年代，世界上最穷与最富国家的差距越来越大。越来越多的经济学家认为，基于静态相对优势理论的国际贸易，与欠发达国家的经济发展毫无关系。在国际贸易中，贸易使这些欠发达国家的贸易条件长期衰退，
 
[18]

 实际上阻碍了这些国家的经济发展。这些经济学家主张通过进口替代（进口商品国产化）逐步实现国家工业化，真正提高国家的经济水平。无论这些观点正确与否，进口替代的确被为数不少的发展中国家作为发展本国经济的国家贸易政策。

一 贸易对发展中国家经济的影响
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前面说到，一些经济学家认为，相对优势的静态经济理论使欠发达国家的国家经济发展落后于发达国家。他们认为，传统的相对优势贸易理论是静态的，只关注对现存条件的调整，因此，只可能在某一时期的某一点上实现福利的最大化，不能保证长期稳定。但是，经济的发展却要求随时调整现存的经济条件。因此，传统贸易理论下的贸易，虽然在短期内使贸易国福利最大化，但这种基于本国生产要素优势的专业化生产，却使欠发达国家长期与工业化生产的动态效应以及伴随而来的福利最大化无缘，成为发达国家的从属国。

所谓工业化动态效应，是指训练有素的劳动力、更多的发明创造、更高和更稳定的出口产品价格，以及最终反映出来的更高的国民收入水平。由于欠发达国家长期从事初级产品的专业化生产，而发达国家不断提高制造业的专业生产水平，几乎所有工业化动态效应，以及这种动态效应下产生的贸易利益，都被发达国家获得。因此，贸易留给欠发达国家的，更多的是贫穷和落后。

这种观点得到经济现实的验证。世界上所有发达国家都是工业化国家，所有不发达国家和大部分发展中国家，则主要从事农业、矿业等本国优势资源的传统专业化生产。

经济理论告诉我们，一个国家的相对优势并非一成不变，而是可以通过调整供给、技术、偏好等要素而改变的。
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 同时，相对优势并非贸易产生的唯一原因。
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 这意味着欠发达国家不能永远根据传统贸易理论而生产和出口初级产品，进口国外制造品，之后再转型制造业，实现国家的工业化。他们可以尝试积累资本，改进技术，先将比较优势从初级品的生产转为简单制成品的生产，然后再转向复杂制成品的生产，最终实现工业化。现实中，被称为东南亚奇迹的韩国、台湾、新加坡等发展中国家和地区，正是采用了这种模式而获得经济的腾飞。

贸易曾经是发展中国家经济发展的推动力。19世纪时，世界上大多数现代工业生产集中在英国。这种工业化生产，使英国人口大幅增长。人口增长与工业化生产，使资源匮乏的英国大量进口生产原材料和食品等生活日用品。为英国提供这些产品的国家，当时主要是美国、加拿大、澳大利亚、新西兰、阿根廷、乌拉圭、南非。英国大量的进口需求，在这些国家形成所谓新居民地（regions of recent settlement）。这些新居民地地大物博，从人口过剩的欧洲吸引了大批技术工人和大量的资本。资本和人工的流入，使铁路、运河以及其他生产食品与原材料所需的基础工业设施得以建成，加上资本和技术的引进改善了海上运输条件，使这些地区成为英国的资源供给地。可以说，当时的新居民地具备了经济增长所需的各种因素：产品需求市场、未开发资源以及资本和劳力。从1815到1913年，英国人口增长3倍，真实国民生产总值增长10倍，而进口增长20倍。英国的经济增长，通过国际贸易，迅速传向这些为它提供进口产品的新居民地。因此，贸易成为推动这些地区经济迅速增长和发展的主动力。

进入现代经济，贸易对不发达和发展中国家的影响发生了巨大的改变。从需求方面来看，今天，发达国家对欠发达国家食品和原材料需求的增长，比19世纪慢得多，体现在五个方面：
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 第一，发达国家对许多种欠发达国家的食品及农业原材料的需求，小于发达国家的收入增加，即收入弹性小于1。例如，发达国家对咖啡需求的收入弹性为0.8，糖0.4，茶叶0.1。第二，人造产品的发展减少了对自然原料的需求。例如，合成橡胶减少了对天然橡胶的需求，尼龙减少了对棉花的需求，塑料制品减少了对兽皮毛皮的需求。第三，技术进步减少了许多产品的天然材料含量。例如，电镀技术减少了铜、锡等金属的含量，合金技术减少了对天然金属的需求等。第四，发达国家的服务产业增长速度快于工业产业的增长，而服务行业对原材料的需求远远小于工业。第五，发达国家对欠发达国家的许多产品，如农产品、纺织品等实行贸易限制。

从供给方面来看，
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 今天，欠发达国家的供给能力已远不如当时，体现在四个方面：第一，大多数欠发达国家的自然资源要比当时新居民地的少得多（石油输出国除外）。第二，大多数欠发达国家人口过剩，自身对食物和原材料的需求使它们难以顾及出口。第三，流入这些国家的资本相对19世纪已经减少，而技术工人更是反向流动到发达国家。第四，欠发达国家追求工业化的进程使它们在某种程度上忽视了农业和原材料的生产，因而影响了这些行业产品的出口。

当然，也有一些经济学家认为，国际贸易仍然会对欠发达国家经济发展起到促进作用，体现在六个方面：
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 第一，贸易可以促使未开发国家资源的充分利用——通过出口开发没有国内需求的国家资源，与发达国家进行剩余出口（vent for surplus）贸易，如对东南亚和南非地区的资源开发。第二，通过贸易扩大市场规模，产生劳动经济规模效应，如中国台湾和香港地区、新加坡的轻工业生产过程。第三，通过贸易获取新观念、新技术、新管理以及其他技能。第四，通过贸易刺激国际资本和资本管理技能由发达国家向欠发达国家流动。第五，通过进口新兴工业产品刺激国内需求并带动国内这类产品的生产。第六，通过贸易刺激国内生产者提高效率迎接竞争。此外，这些经济学家还假设，欠发达国家与发达国家之间进行贸易必然为前者带来好处，否则他们就应当“拒绝贸易”。事实上，这些观点有意无意地，将贸易所得与社会福利最大化与真正的公平贸易混为一谈。

二 进口替代的产生

一些经济学家认为，国际贸易使欠发达国家的贸易条件不断恶化，影响这些国家的经济发展。这个转变是如何发生的？经济学家们
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 的研究发现，不发达和发展中国家的贸易条件不断恶化，是因为发达国家将生产率提高的全部或大部分，转化为工人的高工资，而不发达和发展中国家却将生产率提高的全部或大部分转化为更低的产品价格。这样，发达国家在贸易中“从两个世界都获得好处”，既提高了本国生活水平，又从不发达和发展中国家的低价进口产品中获得了很大的利益。

生产率的提高所产生的经济利益在两个不同经济中的不同分配，主要源于二者国内劳动力市场的巨大差别。由于劳动力在发达国家相对缺乏，工会组织力量强大，使大多数生产率的提高转变成为高工资，而生产成本和价格却几乎没有变化。研究发现，发达国家工人工资水平的提高，有时甚至快于生产率的提高，使发达国家出口商品的成本和价格提高。反过来看不发达和发展中国家。由于这些国家劳动力过剩，存在大量失业现象，工会组织力量弱小或者根本就没有工会，因此，所有或绝大部分生产率的提高都反映到出口产品成本和价格的降低上。

两种经济下生产率的提高，一个用于降低农产品或原材料价格，而另一个却没有用于相应降低工业产品价格。当不发达和发展中国家用咖啡、矿产换取发达国家的飞机、精密仪器时，他们的贸易条件不断恶化。特别考虑到农业生产率的提高一般低于工业，即使两种产品价格等量同时降低，都会影响不发达和发展中国家的贸易条件，更不用说一个用于降低产品价格，一个用于增加收入。此外，还应当考虑到不发达和发展中国家的工业品进口需求增加，比发达国家农产品的进口需求增加快得多。因此，事实上，不发达和发展中国家的贸易条件有可能恶化到比根本不进行贸易更糟。

除长期贸易条件的恶化，不发达和发展中国家还可能面临严重影响经济发展的初级出口产品价格和收入的短期波动。

价格的波动，是因为这些初级出口产品的需求和供给既缺乏弹性
 
[26]

 又不稳定。需求方面，发达国家消费者仅花费收入中很少的一部分购买咖啡、茶等商品。当这些商品的价格变动时，他们很少改变对这些商品的需求量，因而导致价格缺乏弹性。而矿产品需求缺乏价格弹性，则是因为它们很少有替代品造成的。发展中国家初级出口产品需求不稳定，则是由于发达国家商业循环波动造成。供给方面，不发达和发展中国家的初级出口产品同样缺乏价格供给弹性。原因是大多数这些国家的资源使用方式不科学、不灵活，又缺乏适当的管理，如矿产、林业资源的滥采等。

由于出口价格大幅波动，发展中国家的出口收入极不稳定。当出口收入增加时，出口商们的消费、投资和银行存款增长。这些效应成倍转移到经济的其他部门。当出口收入下降时，同样的原因导致国民收入、储蓄、投资的成倍缩小。这种激增与速减的交替变换，给经济发展计划的实施造成巨大的困难。
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基于上述原因，20世纪50、60和70年代，大多数发展中国家经过深思熟虑以后，认识到只有走工业化的道路才能实现经济增长的目标。
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 实现工业化有两个途径：进口替代和出口导向。两种政策各有长短。
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 从50到70年代，不发达和发展中国家，尤其是其中的一些大国，大多选择进口替代政策来实现国家工业化。具体做法是在高关税和其他如补贴等政策的保护下，在政策采用初期鼓励简单的外国零部件组装，随后向多品种、升级产品以及中间产品的生产发展。这种保护政策使关税保护区和保护区加工厂迅速发展。

进口替代的实践在一些国家取得了一定的成效，如资金的吸引。但总的来说却是失败多于成功，具体体现在以下几个方面：第一，进口替代使国内工业回到效率低下的状况，使国内商品价格提高，并出现出口产品价值负增长现象；
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 第二，进口替代吸引了过量的资本却只创造少量的劳动机会，加重了国内失业和资源未充分利用的状况，并且这些问题是不可能通过进口替代本身来解决的；第三，进口替代国将有限资本用于兴建工厂、购置设备、购买技术等，导致购买原材料和劳力支付资金缺乏，使大量新兴工厂停业待产；第四，进口替代导致对农业和其他初级产品的忽视，引起传统出口部门收入下降，一些国家（如巴西）甚至被迫进口以前出口的食物产品；第五，进口替代需要更多机器、原材料、燃料甚至食品的进口，使实施政策的国家国际收支平衡趋于恶化。
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研究进口替代政策的萨瓦托（Salvatore）总结认为，实施进口替代策略的国家，如印度、巴基斯坦、阿根廷等，比起早在50年代就实行出口导向的国家和地区，如香港地区、韩国、新加坡等状况差得多，经济增长率也低得多。萨瓦托认为，进口替代可能会在发展阶段的早期给政策国家，特别是一些大国带来一定的好处，但在之后的发展过程中，却必须采取出口导向政策才能确保前期政策带来的经济发展。因此，不发达和发展中国家应当根据本国实际情况，轮流使用这两种策略，特别是发展中国家的大国应当采取这种做法。
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 萨瓦托进一步观察20世纪80年代以后的情况，看到许多从前的进口替代国转向贸易自由化并实行外向型经济策略，包括大幅降低平均税率及进口配额等。在这些国家中，采用开放政策与反通货膨胀措施双管齐下贸易政策的国家，经济最为成功。

第四节 发达国家的战略性贸易政策

所谓战略性贸易政策，是指在寡头垄断市场上一种积极的贸易政策可以在延伸的外部经济条件下增长一国的财富。

和幼稚工业理论一样，战略性贸易政策也是一种限制性贸易政策。它是积极贸易政策和贸易保护政策的理论依据之一。根据战略性贸易保护的观点，一个国家可以通过暂时的贸易保护政策，如补贴、税收优惠、政府与工业部门的合作计划等方式，在一些寡头垄断市场，如大型客机制造、半导体、计算机、远程通信，以及其他一些对国家至关重要的领域内创造出相对优势。由于这些高科技产业存在很高的风险，产业的成功要求大规模生产以实现规模经济效应。一旦产业开发成功，便可带来外部经济效益，在受益其他部门的同时，增强自身未来的发展前景。战略性贸易政策的这些观点，与幼稚工业保护论原理十分相似，只不过采用这种政策的大多是发达国家，而采用的目的，是帮助这些国家的高科技产业获得竞争的相对优势。

战略性贸易政策的产生，源于标准的贸易理论将国际贸易定位为国家间的货物交换，而没有考虑到现实中公司之间存在的竞争关系。20世纪80年代早期，一些经济学家开始研究不完全竞争
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 市场状况下一定数量公司之间的贸易情况。这些研究中，由加拿大英属哥伦比亚大学经济学家詹姆斯·布朗德（James Brander）和巴巴拉·斯潘塞（Barbara Spencer）提出的一种产业定位新观点在理论界受到广泛重视。

这种观点认为，不完全竞争市场上的市场失灵是因为缺乏自由竞争，而政府干预可以更正缺乏自由竞争的市场失灵。具体到现实的经济生活中，他们指出，某些产业只有为数不多的几家企业参与有效竞争。由于参与竞争的企业数目少，在这些市场存在不完全竞争现象，给企业带来超额利润。因此，企业投资在这些行业，将会获得比在其他行业中更高的回报。在国际市场上不同国家的相同行业为争夺这些超额利润而展开竞争。在这种情况下，政府可能通过变更博弈规则，将这些超额利润从国外企业转移到国内企业。也就是说，通过国家贸易政策扶持这些存在超额利润的行业，以增强这些国内行业在国际市场的竞争能力。这样做最简单和直接的方法，是对国内企业进行补贴，以阻止国外竞争对手的投资和生产。只要增加的国内企业利润超过补贴数额，在不考虑对消费者影响的情况下（如当企业产品完全销往国外市场），从国外竞争对手手中夺取的利润，就是补贴带来的国家福利净增长。不过，这样的福利净增长，是建立在其他国家的损失之上的。

随着对战略性贸易政策研究的深入，战略性贸易政策在政府和经济部门得到越来越多的认同。
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 拥护者认为，当一个市场出现某种失灵现象时，一定的产业政策干预是必要的，只要这些政策干预的目的，是为了消除它所针对的市场失灵现象。战略性贸易政策所要消除的市场失灵可能有两种：一种是高技术产业中的知识外溢现象使企业不能获得外溢到其他企业的知识所产生的收益；另一种，是寡头垄断行业中存在的垄断利润。基于此，政府应该对产生技术外溢和处于不完全竞争市场状况的行业，给予战略性贸易政策的扶持。这种积极的贸易政策，可以增加本国企业利润，而让国外竞争对手承担损失。

关于不完全竞争，在规模经济部分已有详细的分析。这里，我们分析一下高科技行业的知识外溢在战略性贸易政策中如何体现。

在外部经济效应以及幼稚工业论中，我们对知识外溢，即知识的无偿占有而导致的潜在市场失灵有过一些分析。如果某产业中企业生产的知识能够被其他企业无偿占用，这个产业实际上也在进行某种额外产品的生产——生产知识的额外社会收益。但这种收益却不能给企业带来任何的激励。相反，它挫伤企业开发新产业的积极性。因此，只要知识外溢产生的外部性效益
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 十分显著，对这个产业进行补贴就十分必要并合情合理。

上述观点无论对欠发达国家的幼稚产业，还是发达国家已经成熟的产业都同样适用。对发达国家而言，这种观点有特殊的适用性。因为在发达国家存在这样一些产业，无论从哪个角度考虑，生产知识或者说创新知识，是这些产业活动的核心内容。在这些高技术产业
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 中，企业投入比其他行业所需更多的资源改进技术，通过耗资巨大的研发活动以及对新产品、新流程的不断尝试获取经验。虽然企业也获得知识投资收益，
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 但这些收益往往不是收益的全部：其他企业可以通过技术和经验的模仿分享部分收益。例如，在电子工业，企业常常“反向利用”竞争者的设计，把产品拆开，弄清其中的运行和制造原理，然后进行模仿生产。可以假定，传统的“自由放任”贸易政策不能为这样的高技术企业提供足够的创新激励。

和幼稚工业贸易保护理论一样，战略性贸易政策也是基于某些前提条件：
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 第一，有可能识别理想的产业加以扶持；第二，国家有可能设计出合适的贸易扶持政策。在判断理想的行业时，有三个流行的标准：
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 产业工人人均增加值高；支付高工资；使用高科技。

根据上述前提，我们首先分析一下战略性贸易政策的实际运用。

战略性贸易政策对国家福利的影响是积极还是消极的，取决于上述前提条件是否得到满足。
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 分析这些条件会发现，这种政策缺乏一个稳定的操作模式：任何前提条件中的参数发生变化，都可能导致不同甚至完全相反的政策策略。例如，在确定最佳贸易政策工具时，行业内企业的数量改变可能大大影响政策的实行方式。只有一个公司时，出口补贴可能是最好的策略。若干公司的情况下，出口税可能更好。因为对若干公司的补贴，会将市场引向更接近于传统自由贸易政策的完全竞争市场条件。在这样的市场条件下，最优关税可能是最好的选择。由此可见，适当的贸易政策选择可能不是一件容易的事。再如，在确定理想的战略行业时，应当按照以下的标准：
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 第一，行业面临或将面临强有力的国外竞争；第二，行业的集中程度至少不低于同行业的外国竞争者；第三，行业对所谓经济瓶颈生产要素的利用是有限的；第四，生产程序具备规模经济特征和学习效应；第五，满足上述条件的行业对资本的要求必须是非弹性的，同时，行业的准入条件非常高；第六，也是最重要的，行业产生的社会净福利超过保护产生的成本。

满足上述标准，需要首先确定行业特性，而确定行业特性需要大量的信息。这些信息的收集，以及分析这些信息所采用的标准，都可能影响正确的决策。这就是为什么战略性贸易政策应用领域非常有限的原因。迄今为止，有关课题研究公认合适的部门只有三个：
 
[42]

 商业客机、半导体工业和通信设备。

因此，战略性贸易政策的实施可能带来经济倒退，而不是经济发展，主要有几个方面的原因：（1）政策制定者的错误判断导致决策错误；（2）政策受害者可能采取的报复性措施；（3）政策可能破坏开放性的多边贸易体系规则。

首先，决策者可能因信息不全面等原因而发生行业选择错误。这种错误导致资源错误配置，影响政策实施国以及世界经济福利，更有可能影响实施国的国际竞争力。其次，战略性贸易政策可能招致报复性措施。既然战略性贸易政策所依据的理论证明，政策实施获得的利润是以他国损失为代价，就不能排除其他蒙受损失的国家采取报复性措施的可能。事实上，战略性贸易理论所讨论的这些高技术密集型产业中，报复性措施是完全可能的。因为在一个特定国家当中，这样的经济活动常常服务于某些政治甚至军事目的的需要，大大增加了报复的可能性。如果由此引发贸易战，就将影响到传统贸易理论下的自由贸易利益，给各方带来损失。另外，战略性贸易政策的实施，可能违反WTO规则，因此给WTO这个开放性多边贸易体系带来危害。

战略性贸易政策的实施，存在上面分析的这样一些负面因素。那么，在现实中，它的实施结果如何？实践结果证明，战略性贸易政策的实施，比理论描述更加变化多端和更加不确定。

世界各国实施战略性贸易政策的事例，有日本50年代的钢铁工业、70年代的半导体工业，欧洲70年代协和式超音速飞机研制、70年代空中客车的开发，美国的国防工业、农业政策等。上述实践中，日本的半导体工业是最成功的事例，
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 而其他一些实践结果有好有坏。例如，欧洲的协和飞机是一个了不起的科技成果，却是一个商业灾难，而之后的空中客车离开大量政府补贴就将难以为继。但是，经过政府年130亿美元的补贴，空中客车毕竟取代了麦道，成为继波音之后世界上第二大客机生产厂商，并渐渐成为商业航空工业的一支主要力量。

再来看看美国战略性贸易政策的实施。美国战略性贸易政策实施最典型的行业是农业。美国以家庭农场为主的农业生产，知识的无偿占用问题十分突出。一个农场主的改革，可能被成千上万其他农户免费效仿。基于此，美国政府采取了广泛和长期的行业政策，一方面致力于农业技术的研究，另一方面通过农业辅导服务局推广先进的农业技术。同时，政府在一些如灌溉设施等大型项目的实施中发挥了积极的主导作用。经济学家认为，美国政府的这一系列措施，正好弥补了市场失灵造成的问题，因而取得了很好的效果。

国防工业方面，美国政府也发挥了积极的作用。美国的国防开支是世界之最，美国政府也是世界上最大的军备购买商。政府军事投资与购买，首先使企业容易产生规模效益，从而在民用市场上处于优势地位。其次，军事研究开发，为企业提供了可供其他领域运用的知识。例如，美国波音公司最成功的产品，是公司于1960年推出的波音707客机。该产品的开发很大程度上归功于B-52军用飞机的开发。

和其他国家战略性贸易政策的实施一样，对美国的这些政策，并没有令人信服的经济定量分析。事实上，经济学家认为，评价一项贸易政策，仅看市场份额的变化和产业的增长是不够的，而必须进行“成本—收益”分析。因此，尽管理论表明，广泛的外部经济现象的存在，使得提高寡头垄断产业的产出成为可能，并能因此加速国家的经济增长的社会福利，但实践中却困难重重。被当作战略性贸易政策成功典范的日本，已经从50、60年代政府的广泛经济控制政策，转向目前程度低得多的政府管理政策。
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 贸易转移将生产从效率较高的非盟国转移到效率较低的盟员国，因此，使国际资源错误配置，使生产背离了比较优势原则。


 [10]
 维纳的这个观点正是经济学上非常重要的次优理论的一个例子。次优理论认为，如果福利最大化或者帕累托最优（Pareto Optimality）所需要的条件不能全部满足，满足其他再多的条件可能也没有用处，并且这样做往往导致次优情况（second best）的发生。因此，建立关税同盟并仅在同盟国之间消除贸易限制，并不必然产生次优福利状态。上述次优理论始于维纳著作中的论述，但他对理论的论述并不十分清晰。之后，1955年米德（Meade）充分发展了这个理论，1957年利普西和兰卡斯特（Lancaster）将其进行了推广。所谓帕累托最优，是指一个均衡点，从这个点出发的任何移动，只增加某些人的福利而不会使其他任何人的境况变坏。皮特·纽曼主编第三卷第6页，法律出版社，2003年。见《新帕尔格雷夫法经济学大辞典》。


 [11]
 各同盟国海关、边界巡逻人员等减少而引起的行政费用减少。


 [12]
 关税同盟减少非同盟国进口需求和出口供给，有可能使同盟国共同的贸易条件得到改善。但这并不是绝对的。某同盟国贸易条件的改善与否取决于具体情况。有时，关税同盟导致的真实收入增加可能引发从非同盟国进口的需求，从而使同盟国的贸易条件恶化。


 [13]
 任何一个关税同盟在国际贸易谈判中以一个整体行动，较之先前任何一个独立行动的国家来说，都具有更强大的谈判实力。


 [14]
 见第一章第五节规模经济和不完全竞争中关于规模经济的条件的讨论。


 [15]
 见第一章第五节规模经济和不完全竞争中关于差别产品的讨论。


 [16]
 基于上述考虑，美国公司曾第一次于1955年以后、第二次于1986年以后在欧洲进行巨额投资。


 [17]
 成立于1948年的布雷顿森林体系包括三个国际贸易和金融组织：GATT、国际复兴与开发银行又称世界银行（International bank fro Reconstruction and Development，or World Bank）以及国际货币基金组织（IMF）。


 [18]
 关于这个主张的理论依据，参见第二章第一节互惠贸易论部分。


 [19]
 本部分内容及有关经济数据和资料参见〔美〕Dominick Salvatore著《国际经济学》，朱宝宪、吴洪等译，清华大学出版社，1998，第258～279页。


 [20]
 如第一章第四节的“产品周期理论”讨论的，利用资本的国际流通，大量运用国内、国际资本，投资人力资源这个获得产品革新与产品早期制造相对优势必不可少的资源，取得产品周期理论中产品生产早期所必需的优势。


 [21]
 根据规模经济理论，规模经济效应本身也是贸易的原因之一。


 [22]
 〔美〕Dominick Salvatore著《国际经济学》，朱宝宪、吴洪译，清华大学出版社，1998，第260页。


 [23]
 〔美〕Dominick Salvatore著《国际经济学》，朱宝宪、吴洪译，清华大学出版社，1998，第260页。


 [24]
 〔美〕Dominick Salvatore著《国际经济学》，朱宝宪、吴洪译，清华大学出版社，1998，第261页。


 [25]
 主要来自普雷维什（Prebish）、辛格、缪尔达尔（Myrdal）的经济理论。


 [26]
 即价格发生变动后，需求和供给量不明显随之变动。


 [27]
 基于上述原因，不发达和发展中国家对国际商品协定很感兴趣。因为它们有可能增加出口价格。国际商品协定有三种基本类型：缓冲库存储备、出口管制和购货合约。缓冲库存储备（buffer stocks）包括当商品价格低于协定的低限时购买商品，当高于协定的高限时销售储藏的商品。出口管制的目的是以规范各国出口商品量的措施来稳定出口商品价格。购货合约是长期多边协定，它约定进口国购买特定量商品的价格低限以及出口国销售特定商品的价格高限。此类协定避免了两种协定的缺点，但导致了商品价格的双轨制。见Paul R.Krugman，Maurice Obsfeld著，海闻，刘伟，秦琦、梅晓群等译《国际经济学》，第210页，中国人民大学出版社，2001年。


 [28]
 根据萨瓦托的总结，实现工业化需要具备五个条件：第一，技术进步；第二，创造高薪工作岗位，解脱严重失业和未充分就业的困境；第三，最大限度发挥关联生产过程前后的乘数加速数作用；第四，改善贸易条件，稳定出口价格和收入；第五，解决发展中国家对制造品需求的增长快于国家出口收入增长的问题，解除由此造成的收支不平衡。同上，第268页。


 [29]
 根据萨瓦托的总结，进口替代工业化（import-substitution industrialization，ISI）有三个优点：（1）已存在的工业产品市场降低了建立工业取代进口的风险；（2）保护国内市场抵制外国竞争，比迫使发达国家降低贸易壁垒更容易；（3）避免国外公司建立所谓“关税工厂”对付发展中国家的关税壁垒。这种策略的缺点是：（1）国内工业习惯于无竞争环境，缺乏提高效率的动力；（2）许多不发达和发展中国家国内市场狭小不能利用规模经济优势，导致进口替代下的工业低效率；（3）在初级制造品被国内生产取代后，进口替代会因为要求的保护更高、效率更低以及更多资本密集和技术先进的进口必须由国内替代生产而变得越来越困难。出口导向工业化（export-oriented industrialization）也有三个优点：（1）克服了国内市场规模小的缺陷，使规模经济成为可能。这对许多贫穷、弱小的不发达和发展中国家十分重要；（2）由于以出口为目的的工业品生产需要经济的高效率，这种需要刺激了整个经济效率的提高；（3）随着国内市场的成长，出口制成品的扩张是无限的，而进口替代下则是受限制的。这种策略有两个严重缺陷：（1）来自发达国家已建工业的高效竞争，新建出口工业可能会非常困难；（2）发达国家经常采取有效的保护措施保护自己的劳动密集型产业，而这些产业正是不发达和发展中国家已经或很快就可以拥有比较优势的产业。Paul R.Krugman，Maurice Obsfeld著，海闻，刘伟，秦琦、梅晓群等译《国际经济学》，第268～269页，中国人民大学出版社，2001年。


 [30]
 见上注中关于进口替代的缺点的论述。负增长是指出口产品在国际市场的价值高于在本国的价值。


 [31]
 见上注中关于进口替代的缺点的论述。负增长是指出口产品在国际市场的价值高于在本国的价值。


 [32]
 参见Paul R.Krugman，Maurice Obsfeld著《国际经济学》，海闻、刘伟、秦琦、梅晓群等译，中国人民大学出版社，2001，第242～246页。


 [33]
 见本书第一章关于规模经济与不完全竞争的内容。


 [34]
 如1992年，美国经济学家莱斯特·瑟罗出版畅销国内外的《碰撞即将到来的日、欧、美经济战》，公开宣称世界经济是一场“得失竞争”，在这场竞争中，任何一国的成功必定是以其他国家的牺牲为代价。而早在他的著作发表之前，认为国家繁荣取决于产品的国际市场竞争力的观点，在“政治家、记者和其他有影响的经济事务评论家当中几乎成了公理”。参见PaulR.Krugman，Maurice Obsfeld著《国际经济学》第十一章“发达国家的战略性贸易政策”，海闻、刘伟、秦琦、梅晓群等译，中国人民大学出版社，2001。


 [35]
 被企业外部的其他各方所获得的收益。


 [36]
 克鲁格曼将高技术产业定义为这样的产业：产业内企业的成功主要取决于它们保持生产或生产过程迅速创新的能力。克鲁格曼认为，对高科技的统计分类主要依赖如研发支出占销售收入的比例、科学家和工程师在劳动力中的份额等指标。


 [37]
 否则企业将停止投资。


 [38]
 参见Paul Krugman Maurice Obstfeld著《国际经济学》第十一章“发达国家的战略性贸易政策”，海闻、刘伟、秦琦、梅晓群等译，中国人民大学出版社，2001。


 [39]
 参见Paul Krugman Maurice Obstfeld著《国际经济学》第十一章“发达国家的战略性贸易政策”，海闻、刘伟、秦琦、梅晓群等译，中国人民大学出版社，2001。


 [40]
 因此，战略性贸易政策只能是一个次优选择。


 [41]
 Peter A.G.Van Bergeijk & Dick L.Kabel，Strategic Trade Theories and Trade Policies，
 27 JOURNALS OF WORLD TRADE，180-185，1993.


 [42]
 Peter A.G.Van Bergeijk & Dick L.Kabel，Strategic Trade Theories and Trade Policies，
 27 JOURNALS OF WORLD TRADE，180-185，1993。但莱斯特·瑟罗的《碰撞即将到来的日、欧、美经济战》一书列举了7个他认为可以实施战略性贸易政策的高科技部门：微电子、生物技术、新材料科学、电讯、民用客机制造、自动仪器和机械工业。


 [43]
 20世纪70年代中期，半导体行业被美国控制。日本负责稀缺资源配置的通产省瞄准了这个行业，大力提供研发资金、投资税收优惠、促进政府与企业间的合作以及保护本国市场不受美国同行的竞争威胁。及至80年代，日本从美国手中成功夺取了半导体市场的控制权。对日本半导体行业的成功，有的经济学家认为不能完全归功于战略性贸易政策的实施。但一些经济学家却认为，日本在该行业的优异表现，首先应当归功于它在科学和数学的重点教育、高投资率、重视长期效益等产业政策以外的因素。见第一章第四节产品周期理论中的分析。


第二部分 组织法与争端解决规则

第四章 世界贸易组织法

1995年1月1日成立的世界贸易组织，是当今世界上全面调整各国、各地区贸易关系与贸易政策规模最大、范围最广的国际经济组织。它产生于1948年建立的“关税与贸易总协定”第八轮多边贸易谈判——乌拉圭回合谈判。该组织的法律体系，是在国际贸易经济理论的基础上发展起来的，是当今国际法一个重要的组成部分，也是现代国际法中内容最新、发展最快、运用范围最为广泛的法律体系之一，不仅在传统国际法的基础上有不少创新和突破，
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 并且法律规则从实体到程序独具特色。
 
[2]



第一节 世界贸易组织的成立
 
[3]



在乌拉圭回合谈判过程中，学术界和一些国家政府开始考虑成立一个国际组织，以取代“关税与贸易总协定”的非正式国际组织身份，清理东京回合留下来的混乱局面，并将乌拉圭回合谈判结果全部纳入其中。众多学者中，美国的约翰·杰克逊关于建立世界贸易组织的方案最为成熟。
 
[4]

 1990年2月，意大利代表团对此倡议给予公开支持。4月，加拿大代表团在墨西哥召开的部长级会议上正式提交议案，建议成立一个世界贸易组织，但该议案没有被采纳。同年6月的会议上，欧共体再次以12个成员国的名义，向“乌拉圭回合体制职能谈判小组”（FOGS）正式提出“建立多边贸易组织提案”。这个提案随即得到加拿大的支持，但却遭到美国的反对。
 
[5]

 由于美国的坚决反对，加上许多代表团担心该议题会冲淡对其他重要议题的讨论，代表团一致同意将建立新组织的想法推迟到谈判结束以后考虑。

1991年11月，在体制职能谈判小组的谈判中，加拿大、墨西哥和欧盟再次提议起草“多边贸易组织协定”。于是，FOGS在12月最后一个谈判日，起草了一个仅有16条的协定，
 
[6]

 放在所有谈判协定的最后，提交贸易谈判委员会审议。美国与日本一直本着不同意成立新组织的原则参加谈判，但当未完成的协定草案提交给贸易谈判委员会时，两国却没有表示反对。

1993年11月，乌拉圭回合谈判结束前，各方原则上形成了“建立多边贸易组织协定”的决议。在美国代表的提议下，决定将“多边贸易组织”易名为“世界贸易组织”（WTO）。
 
[7]

 1993年12月15日，乌拉圭回合谈判结束。1994年4月15日，在摩洛哥的马拉喀什召开的GATT部长级会议上，乌拉圭回合谈判各项议题的协定均获通过，并以无保留例外的“一揽子”方式被各成员接受。104个参加方政府代表签署了“马拉喀什建立世界贸易组织协定”（《WTO协定》），标志着WTO的正式成立。1995年1月1日，上述协定生效，WTO正式取代GATT成为管理世界贸易的国际组织。截至2013年6月31日，WTO成员为159个。

第二节 世界贸易组织组织法

一 世界贸易组织协定

1994年4月15日在马拉喀什签署的世界贸易组织的最终文件，被称为“乌拉圭回合多边贸易谈判结果：法律文本”。它是由“乌拉圭回合多边贸易谈判结果最后文件”（最后文件），仅有16个条款的《WTO协定》，
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 “最后文件”的附件，以及与《WTO协定》共同签署的部长级会议决定和宣言共同组成。全部文件约26000页，几乎重达200公斤。
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《WTO协定》是WTO的宪章性协定。它创建了一个全新的国际组织，负责管理“一个包含《关税与贸易总协定》、以往贸易自由化努力的结果，以及乌拉圭回合多边贸易谈判全部结果的，完整、更为可行和持久的多边贸易体制”。
 
[10]

 这个国际组织就是世界贸易组织。

《WTO协定》同时规定了WTO的组织功能、法律适用范围、
 
[11]

 成员资格、决策机制，以及GATT 1947和GATT 1994的关系。
 
[12]

 但是，协定本身并不包含贸易政策义务的实体内容。这些内容包含在协定的四个附件里。四个附件内容参见本书附件一图二。

二 世界贸易组织的宗旨与职能

1.宗旨

1994年4月15日GATT马拉喀什部长级会议建立的世界贸易组织，是一个独立于联合国的永久性国际组织。正如《WTO协定》前言指出，WTO的基本宗旨，是通过建立一个开放、健全和持久的多边贸易体制，“提高生活水平，保证充分就业和有效需求的大幅稳定增长，以及扩大货物和服务的生产与贸易”，按照“可持续发展的目标，考虑对世界资源的最佳利用”，保护环境并提高和完善环境保护的手段；积极努力，确保“发展中国家，特别是其中的最不发达国家，在国际贸易增长中获得与其经济发展需要相当的份额”。同GATT相比，WTO的基本宗旨增加了发展服务贸易的目标，提出了可持续发展和环境保护的概念，并且针对不同国家的发展水平，提出了应当特别注意发展中国家的贸易和发展问题。

2.职能

《WTO协定》第3条提出WTO的五个职能。

（1）执行协定。这是WTO职能中范围最广的一个，目的是便利“本协定和多边贸易协定的实施、管理和运作，并促进其目标实现”，同时为“诸边贸易协定提供实施、管理和运作的体制”。这些用语，反映了多边贸易协定和诸边贸易协定之间的区别：多边贸易协定是所有成员的承诺，而诸边贸易协定虽在世界贸易组织范围之内，却不会获得同样程度的支持。

（2）提供谈判场所。WTO的第二个职能是提供谈判场所。谈判分为两个类别。第一类，是成员间就多边贸易关系进行的谈判，即就GATT和乌拉圭回合涵盖的内容进行的谈判。第二类，是诸边贸易协定的进一步谈判，该类谈判由WTO部长级会议决定。对第一类谈判，WTO有义务为谈判提供特定的论坛。对第二类谈判，WTO只提供非特定论坛，并提供实施此类谈判结果的体制。

（3）争端解决。WTO的第三个功能，是管理附件2，“关于争端解决规则与程序的谅解”（DSU）的安排。这些安排，是为解决成员方之间可能出现的争端而制订的。

（4）政策审议。WTO的第四个功能，是管理附件3，“政策贸易审议机制”（TPRM）的安排。这些安排，是为对WTO成员方的贸易政策进行审查制订的。

（5）WTO的最后一个功能，是通过合适的途径同国际货币基金组织及世界银行进行合作，以“实现全球经济决策的更大一致性”。

三 WTO的基本原则

《WTO协定》纷繁复杂，覆盖农业、纺织品和服装、银行、电信、政府采购、行业标准和产品安全、食品卫生管理、知识产权等领域。但是，所有条约都贯穿一些根本的原则。这些原则并不是WTO的专门条款，它们体现在WTO实体规则与程序规则中，构成WTO体系的根基。这些原则是：非歧视、贸易自由化、可预见性、公平竞争以及促进发展和经济改革。
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 其中，非歧视是最重要的原则。

1.非歧视原则

非歧视原则是GATT的基石之一。它包括最惠国待遇原则和国民待遇原则两个方面。

GATT第1条的最惠国待遇原则，指在任何一种关税和进出口有关的费用上，任何成员对任何另一成员方所给予的利益、优惠、特权或豁免，应无条件地给予来自或运往所有其他成员方领土的相似产品。因此，即使关税减让的谈判是在两国间进行，谈判减让的商品以谈判两国为主要贸易对象，一旦一国对另一国承诺减让，则承诺方必须将同样的承诺，无条件给予所有其他WTO成员，虽然其他成员并没有参与该商品的关税减让谈判。例如，如果美国和韩国谈判降低彩色电视机关税，只要美国承诺降低韩国进口到美国的彩电10%的关税，则美国必须对从中国、巴西、日本等所有WTO成员方进口到美国的彩色电视机，无条件降低关税10%。

GATT第3条的国民待遇原则与最惠国待遇原则义务互补，要求任何WTO成员的国内税、费，法律、法规和规定，不得以为国内生产提供保护的目的，对进口产品或国产品适用；同时，进口商品按关税表支付关税进入一成员境内后，在该成员境内享受的有关法律、法规和规定的待遇，不得低于同类相似国产品所享受的待遇。例如，美国不得对韩国进口到美国的彩电征收额外消费税，也不得制定法律单独规范韩国进口彩电在美国的销售方式。

值得注意的是，国民待遇原则义务只要求提供“不低于”本国产品的待遇。只有一国愿意，又做到满足最惠国待遇的要求，尽可以提供比本国产品更优越的待遇给进口产品。不低于并不等于完全相同。很多时候，国产品与进口产品是不可能采取同样的税收政策的。例如，对国产品征收的增值税，就不可能用在进口产品上。

2.自由贸易原则

自由贸易的实现，一方面是通过谈判降低关税，另一方面是限制贸易壁垒，使贸易变得更加自由。降低贸易壁垒是促进贸易最明确的手段之一。关税之外，贸易壁垒还包括诸如进口禁令或配额等有选择性的数量限制措施，有时也会出现行政程序和汇率政策等方式的贸易壁垒。

自从1947～1948年《关税与贸易总协定》诞生以来，GATT/WTO已经进行了8个回合的贸易谈判。目前，多哈发展议程框架下的第九个回合谈判正在进行。最初的谈判主要关注降低进口产品关税。其结果是，到20世纪90年代中期，发达国家对工业产品的关税税率已经降低到不足4%。到了20世纪80年代，谈判已经扩展到对货物的非关税措施，以及诸如服务贸易和知识产权这些新的领域。

自由贸易意味着进一步放开市场。但市场开放需要一个调适的过程。贸易自由化的经济理论表明，总体上，自由贸易带来的收益大于损失。但自由贸易一般也会给一些工业带来不利影响，甚至导致某些工业难以为继。享受自由贸易利益的大众群体没有组织，不会从政治上支持自由贸易政策，而受损的工业，则多半十分有组织地在政治上对自由贸易政策施加压力，寻求贸易保护。因此，《WTO协定》允许各成员采取“不断开放”的贸易政策，而发展中国家则被给予更多的时间来履行市场开放义务。

3.可预见性原则

WTO法律体系的可预见性，是通过约束与透明度两个方面来实现的。WTO通过纪律约束成员方承诺不提高贸易壁垒，这和成员方承诺降低贸易壁垒同等重要。这样的承诺，使商业活动变得更加稳定，更加有可预见性。而稳定性和可预见性可以鼓励投资、促进就业，使得消费者可以充分享受竞争带来的好处——选择的多样化和更低的产品价格。

在世界贸易组织中，一旦各成员同意放开其货物和服务市场，就要“遵守”承诺。对于货物而言，约束性条款意味着对关税税率的最高限制。虽然发达国家成员实际的关税税率往往就是其约束税率，但有不少发展中国家成员，其对进口货物征收的税率甚至低于其约束税率。

改变约束性税率必须通过与其他贸易伙伴成员协商，对贸易伙伴成员的损失进行补偿。乌拉圭回合多边贸易谈判的一个重要成果，就是增加了约束承诺下的贸易数额。100%的农产品都被施以约束性关税。其结果是给予交易者和投资者更高程度的市场稳定性和可预测性，即安全性。

约束税率之外，WTO多边贸易体系通过透明度要求增强贸易的可预见性和稳定性。一个具体的手段，是禁止配额其他限制进口数量措施。正如第三章贸易政策关于配额的分析所指出，配额的实施可能导致更为烦琐的行政程序和不公平贸易行为。另一种具体的手段，是要求各成员使其贸易规则尽可能的清晰、透明。诸多WTO协定要求成员政府全国范围内公开披露其政策和做法，或将其与贸易有关的政策通报WTO。WTO贸易政策审议是对成员贸易政策一个常规性的监督机制。

4.公平竞争原则

WTO的公平竞争原则反映在诸多协定之中，如《反倾销协定》
 
[14]

 《补贴与反补贴措施协定》《政府采购协定》，以及GATT的例外条款等。从含义上来说，WTO所指的公平竞争，与经济学概念上的公平竞争不同。WTO的公平竞争强调竞争的条件是否公平，而非绝对的市场竞争。因此，正如制定反倾销、反补贴协定的目的，如果出口商倾销，以低于本国市场的价格将产品销售到外国市场，损害了外国市场竞争企业的利益，根据《反倾销协定》，该国政府可以向出口商增收反倾销税，以抵消这种“不公平竞争”造成的损害。同样，根据《补贴与反补贴措施协定》，一国政府对本国出口产品的补贴是被禁止的。但如果进口产品的大量拥入过度损害本国工业，WTO允许成员政府对进口产品进行适当和短期的干预以保护本国工业（《保障措施协定》）。同样，政府出于保障收支平衡，保护公共健康、国家安全等原因，对进口进行适当和短期的干预，也得到WTO的许可。

WTO的公平竞争原则，还体现在WTO对非市场经济成员方提出的经济发展和经济改革要求。根据经济理论及实践，只有市场经济才能实现各种生产要素的自由流动，才能创造和维持一个公平有效的竞争环境，才能让价值规律在国际贸易中发挥作用，最终实现贸易自由化。非市场经济成员一旦承诺遵守WTO规则，就意味着将对本国的经济制度进行改革，其中包括对法律制度进行广泛的修改和制定，以创造一个公平竞争的贸易环境。

5.促进发展和经济改革原则

这个原则，主要体现在给予发展中国家或正向市场经济过渡国家成员的特殊待遇和贸易优惠上。虽然WTO体系倡导的自由贸易有助于经济的发展，但是，发展中国家成员在执行各协定的过程中需要一定的灵活性。因此，WTO协定继承了之前GATT对发展中国家给予的特殊待遇和贸易优惠条款。

乌拉圭回合给予发展中国家或正向市场经济过渡国家成员过渡期，以使这些国家，尤其是那些最贫穷、“最不发达”的国家成员，适应对其而言陌生甚至困难的WTO规则。该回合通过一项部长级决定，要求发达国家成员加快对最不发达国家成员出口商品的市场准入，并对他们提供技术援助。目前，发达国家成员对几乎所有来自最不发达国家成员的产品免除了关税和配额。尽管如此，发达国家成员和发展中国家成员两个集团之间，仍在探索更为有利的合作方式。而多哈回合则涉及诸多发展中国家成员执行乌拉圭回合协定所面临的困难。

四 WTO的结构

WTO的结构包括组织结构和法律结构。这些结构为WTO的运行提供了法律基础和组织保障。

1. WTO的组织结构

根据《WTO协定》，WTO建立了相应的组织结构。WTO的各项职能都是由其各类组织的机构实现的。这些组织机构的设置和运作，对于WTO宗旨的实现和充分、有效履行WTO的职能，具有非常重要的意义。WTO的机构主要有：部长级会议、总理事会、委员会、总干事和秘书处等。

（1）部长级会议和总理事会

部长级会议是WTO的最高决策机构。根据《WTO协定》第4条规定，WTO部长级会议应当包括所有成员代表，每两年召开一次会议。部长级会议全权履行WTO职能，并可以为此采取任何必要的行动。从某种意义上讲，WTO部长级会议就是WTO的立法机构。

WTO部长级会议借鉴GATT的经验设立。它的性质、组成、议事和职权与GATT的缔约方大会相似。但GATT缔约方大会没有与WTO类似的实体机构，在政策方针上缺乏连续性。WTO部长级会议除继承了GATT缔约方大会的职权外，还对一系列新领域的多边贸易协定所规定的事项享有最高决策权，可通过谈判创立、修改WTO项下的各种法律规则，可对任何多边贸易协定涉及的任何问题做出决定。

总理事会是WTO的常设机构和执行机关，
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 成员包括所有成员代表。总理事会在适当的时候召开会议，通常每年召开六次左右，会议代表绝大多数是各成员在日内瓦永久性代表团的人员。总理事会负责WTO的日常事务，在两次部长级会议期间，执行部长级会议各项职能，监督和指导WTO所有方面的工作，并处理WTO的重要紧急事务。总理事会还有两项特定任务，召集争端解决机构和贸易政策评审机构会议。这两个机构分别负责WTO的争端解决和贸易政策审议，为此而召开的会议比其他机构要多。目前争端解决机构的会议大约每月举行一次，而贸易政策评审机构的会议甚至更加频繁。

为充分、有效地履行职责，总理事会下设三类分支机构。第一类分支机构负责WTO的主要部分的运作，分为三个理事会，监督所有成员方在货物贸易、服务贸易和与贸易有关的知识产权方面的有关承诺。第二类分支机构，为负责处理WTO一些跨部门的有关功能的委员会。第三类分支机构囊括诸边贸易协定下建立的有关机构。这些机构只对签署诸边贸易协定的成员有约束力。

（2）货物贸易、服务贸易和与贸易有关的知识产权理事会

属于第一类分支机构的理事会有“货物贸易理事会”“服务贸易理事会”和“知识产权理事会”。三个理事会在总理事会的指导下开展工作，行使《货物贸易多边协定》《服务贸易总协定》或《与贸易有关的知识产权协定》规定的职能，以及总理事会赋予的其他职能。每一个理事会都对所有愿意参与的WTO成员开放，在必要时召开会议，并且可以成立下属机构。

货物贸易理事会负责监督实施《WTO协定》附件1A中的协定。它下设一些专门委员会，包括市场准入委员会、农业委员会、技术性贸易壁垒委员会、补贴和反补贴措施委员会、反倾销措施委员会、海关估价委员会、原产地规则委员会、进口许可程序委员会、与贸易有关的投资措施委员会、保障措施委员会、实施卫生和植物卫生措施委员会、信息技术协定委员会以及纺织品监督机构；另外，它还包括两个工作组：国家特许贸易（state trade）企业工作组和装运前检验工作组。

服务贸易理事会负责监督实施《服务贸易总协定》，下设两个委员会和两个工作组，分别是金融服务贸易委员会和具体承诺委员会、专业服务工作组和《服务贸易总协定》规则制定组。

知识产权理事会负责监督实施《与贸易有关的知识产权总协定》，尚无下设机构。上述委员会和工作组分别向相应的理事会负责并报告工作。

（3）委员会

第二类分支机构是直接向总理事会负责的永久性委员会，包括贸易和发展委员会，国际收支限制委员会，预算、财政和管理委员会。1996年2月6日，总理事会决议成立的区域贸易协定委员会也被归入这些委员会中。它们负责履行《WTO协定》和多边贸易协定赋予的各项职能。贸易和发展委员会定期评审有关最不发达国家成员的特别优惠规定的执行情况，并为此成立了一个下属机构。
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 上述委员会只有贸易与发展委员会的成员接近WTO成员数，但这些永久性委员会对所有WTO成员开放，其委员从所有成员代表中产生，在必要情况下，为履行某些职能可以设立其他委员会。

第三类分支机构包括根据《民用航空器贸易协定》和《政府采购协定》设立的民用航空器委员会和政府采购委员会，负责监督实施相应的诸边协定。这两个委员会只对签署方开放，它们不是总理事会的附属机构，但在WTO内部运作，并要定期向总理事会通报其活动。

（4）其他机构

《WTO协定》第4条并没有列举WTO的所有组织机构。货物贸易委员会、服务贸易委员会和TRIPS委员会都得到授权，成立它们各自的下属机构。其中，货物贸易委员会已经拥有不少下属机构。这些下属机构很多是根据有关乌拉圭回合协定成立的，如农业或补贴协定等。在某种程度上，它们是原GATT机构的继续。新近成立的市场准入委员会负责处理关税和非关税这两个方面的问题。当新问题出现，需要对它们进行研究，以便理事会最终做出处理决定时，会成立临时“工作组”来完成这些任务。

同样，服务贸易委员会也有大量的下属机构。这些下属机构中的绝大部分，都是为推进由GATS或马拉喀什相关部长级会议决定制定的有关服务贸易谈判的相关计划。至于TRIPS协定，当时由于其实质性条款要到1996年才生效，所以最初没有成立下属机构，但规定它随时可以根据需要成立下属机构。

马拉喀什部长级会议决定
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 还创立了另一个很重要的机构——贸易与环境委员会。委员会的初创目的，是在1996年12月举行的部长级会议第一次大会上汇报有关方面的工作。之后，这个委员会的职责范围被进一步扩展。此外，部长级会议还达成共识，允许类似现存的诸边贸易协定的谈判和签署，以及新的类似协定以同样的方式在WTO框架下运作。
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（5）行政机构和财政

《WTO协定》第6条规定在WTO设立永久性的工作组织。和原GATT一样，这个组织即为总干事领导下的秘书处。与GATT不同的是，《WTO协定》规定了组织成员的任命和职责。总干事由部长级会议任命。
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 之后，总干事根据部长级会议有关决定任命工作人员，并制定工作人员的职责和服务范围。
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 总干事和秘书处的工作人员都以传统的国际公务员身份开展工作，不服从“除WTO之外的任何政府或任何其他机构”的命令。
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 WTO秘书处的主要工作人员是前关贸总协定秘书处成员。此外，秘书处根据工作需要还录用了其他一些工作人员。

截至2013年3月31日，位于日内瓦的WTO秘书处有629名工作人员。
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 他们为WTO的各种机构提供日常服务，如为WTO的各种会议进行会务安排，出版秘书处各种文件等等。此外，秘书处的经济学家们对各成员方的贸易实绩和贸易政策进行分析；法律专家们起草文件，协助组织会议和谈判，向代表团提供法律咨询，并在涉及WTO规则、程序和先例解释的贸易争端中提供帮助。

《WTO协定》第7、8条同样是关于WTO的行政结构和管理的规定。第7条规定了一个三级年度预算程序：总干事向预算、财政和管理委员会提交WTO的年度预算报告，委员会向总理事会就此预算提出建议，年度财务预算最终由总理事会批准。
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 财政规章制度中，最重要的部分是WTO成员方的会费。WTO成员方按份额分担WTO的财务预算，基本原则是每一成员按自己的进出口贸易量在WTO总贸易量中所占比例分担WTO的财务预算。原GATT贸易量基数仅为货物贸易总量。WTO的贸易总量包括货物和服务总贸易量。WTO总贸易量的0.03%为各成员方会费的最低限额。
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 《WTO协定》第8条赋予WTO法人资格，要求WTO成员给予WTO及其工作人员履行职责所必需的特权和豁免。这些特权和豁免与联合国大会规定给予其工作人员的特权和豁免相似。
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（6）贸易政策审议机构

《WTO协定》要求建立专门的贸易政策审议机构，负责对各成员的贸易政策进行审议。它并非WTO的单独机构，它的人员为总理事会的人员，当总理事会行使贸易政策审议职能时，实际上就是在行使贸易政策审议机构的功能。该委员会可设立自己的委员会主席，并制定履行职责所需的程序规则。

所有WTO成员的贸易政策和政策实施都要接受该委员会的定期审查。被审查的WTO成员若为几个国家联合形成的经济实体，则要对该经济实体及其实体各成员的贸易政策同时进行综合评审。审查范围不限于单纯外贸立法和实施，凡是影响贸易的经济措施都可能是被审议的对象。

贸易政策审议的周期，取决于各成员方在世界贸易中所占份额的大小。欧盟、中国、美国和日本每2年审议一次。在世界贸易中所占份额列5～16位的成员每4年审议一次。其他成员每6年审议1次。最不发达国家成员的评审期限则可以更长。但如果某一成员的贸易政策和事件发生变化，对其他成员产生重大影响时，经与该成员磋商后，贸易政策审议机构可以提前对其进行下一次审议。

根据《WTO协定》，贸易政策审议机构的工作一般按以下程序进行：首先，贸易政策审议机构与被审议方磋商，确定审议方案，完成准备工作；其次，被审议方提供本国贸易政策和实践的报告，指出它在审议期间贸易政策的发展方向及有关的变化，秘书处也独立提交一份被审议方贸易政策和实践的报告；之后，贸易政策审议机构召开会议进行讨论，成员方可对被审议方的贸易政策和实践提出质疑、批准或赞成，被审议方的贸易代表应对此做出答辩；最后，秘书处应将被审议方提交的报告、秘书处的报告及审议机构的会议记录等3份材料合订出版。

附件一图一是WTO的组织结构图。
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2. WTO的法律结构

WTO的法律结构是在GATT基础上，历经多次磋商谈判，修改、增补协定、协定，特别是在乌拉圭回合所达成的“一揽子”协定基础上形成的。它集中体现在《乌拉圭回合多边贸易谈判最后文本》中。“最后文本”由《WTO协定》统领，将乌拉圭回合所达成的各项独立协定均作为其附件，形成一个完整的法律体系。

具体而言，《WTO协定》包括4个附件。附件1包括：《货物贸易多边协定》（附件1A）、《服务贸易总协定》（附件1B），以及《与贸易有关的知识产权协定》（附件1C）。附件2是《关于争端解决规则和程序的谅解》。附件3是《贸易政策审议机制》。附件4是《诸边贸易协定》，包括《政府采购协定》《民用航空器贸易协定》《国际奶制品协定》（1997年12月31日终止），以及《国际牛肉协定》（1997年12月31日终止）。

附件一图二是WTO的法律结构图。
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五 WTO的决策机制

任何健全的组织都具备一套相对完整的决策机制。决策机制是指对组织内有关事项做出决策时所应遵循的程序性规则。例如，新条约的通过、条文的解释与修改、新成员的加入等问题所应适用的决策模式或程序。决策程序非常重要，因为它涉及各成员方的权利义务，影响每个成员方的经济利益和政治利益。由于WTO是在其前身的GATT基础上演变而来，因此，WTO之前的GATT决策机制对其产生了很大的影响。

1. GATT的决策机制

WTO之前的GATT并非一个组织，而是一个政府间协定，因此，在GATT的协定内容中，有关制定决策的条文十分有限，仅为第25条。它是GATT近50年的实行过程中制定几乎所有行动和政策的法律依据。从文字上看，这个条款的规定非常宽泛和模糊，缺乏对一些重要问题的详细规定和解释。如投票方授权权限范围的问题，是否任一缔约方都有权对协定做出对其他缔约方产生约束力的解释等。

2. WTO的决策机制
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GATT成立初期实行一方一票投票制。但由于每个缔约方经济实力不同，其贸易额占全球贸易额的比例不同，因此，一方一票制招致较大的争议，其中尤以美、日、欧等贸易大国异议最多。以美国为首的发达国家一直试图采取“加权表决制”，或按国家大小、实力强弱分配表决权，甚至在东京回合中设计了自愿选择加入守则模式，但遭到中小国家的强烈反对而没有付诸实践。但是，1960年缔约方代表理事会开始启用的“协商一致”的机制却一直沿袭下来。

WTO在继承GATT决策机制（如一成员一票的规定
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 ）的基础上大大改变了GATT的决策现状，制定了一整套包括实体和程序的决策法律，并使之更有约束力。在实现了“投票表决与协商一致原则”制度化、成文化和法律化
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 的同时，WTO创立了一套新的决策模式——反向一致模式，使WTO体系下几乎所有的国际贸易争端解决裁决，都自动获得法律效力，强化了WTO争端解决机制的司法效力。
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归纳起来，《WTO协定》规定的决策机制包括五个方面的内容：对一般事项的决定、条款的解释、义务的豁免、协定的修改和新协定的谈判。

（1）一般事项

部长级会议及总理事会会议决定的一般事项，仍按照1947年GATT奉行的协商一致模式。所谓“协商一致”，是指只要出席会议的成员中没有对决议的通过表示正式的反对，就认为有关决议已协商一致通过。协商一致并不等于意见一致，或对一项决议各方均表示赞同。没有出席会议或虽然出席会议但保持沉默，或弃权，或发言只属于一般性评论的，都不构成正式的反对意见。如果一项决议无法协商一致，则投票决定。投票权为一方一票，另有规定的除外。除本协定及多边贸易协定另有规定外，决议以简单多数表决通过。
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（2）条文解释

《WTO协定》及WTO多边贸易协定所有有关协定条款及文件内容的解释，由部长级会议及总理事会做出。附件1的解释由相关理事会提出解释意见后，经由全体WTO成员方2/3多数票决定。《WTO协定》第10条关于修正的程序规定不受此限制。
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（3）义务豁免

部长级会议可以豁免基于《WTO协定》及附件1多边贸易协定的义务。在不能达成协商一致时，这些义务的豁免需经WTO 3/4的成员同意。关于附件1的有关豁免，需由相关理事会先行向部长级会议提出报告。
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任何义务豁免必须包括：（1）要求豁免的合理的特殊情况。（2）适用于实施豁免的条款和条件。（3）豁免终止的日期。如果豁免超过1年，总理事会将对豁免进行年度审议，以决定要求豁免的特殊情况是否存在，以及被豁免成员是否遵守总理事会附加的期限和条件。基于对上述内容的审议，总理事会可以决定延长、调整或终止豁免。
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（4）协定修正
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WTO任一成员或理事会，可以向部长级会议提出对《WTO协定》及附件1《多边贸易协定》的修改。如部长级会议不能就修正意见达成一致，则需经2/3的全体WTO成员同意方可将修正议案提交成员供接受。
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通常，在修改内容不影响任何成员权利和义务的情况下，修改内容经全体WTO成员的2/3同意即对全体成员生效。如果修改内容影响了某个或某些成员的权利义务，修改内容只对接受修改的成员生效。在这种情况下，由3/4以上成员决议，可以同意不接受修正内容的成员退出WTO，或经部长级会议批准同意这些成员不接受修正的内容。
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协定对GATS的部分内容规定了特殊修正程序，只需2/3的意见同意即对全体成员生效。未列入特殊规定程序的部分，仍按上述规定的修正程序进行修正。
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此外，协定对一些特殊条款的修正规定了专门的程序。对《WTO协定》第9条（决策机制）及第10条（修正）的修正，GATT第1、2条的修正（最惠国待遇和关税减让），GATS第2.1条（最惠国待遇）的修正，TRIPS第4条（最惠国待遇）的修正需经全体成员通过。
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特别的修正程序规定还包括对附件2《关于争端解决规则及程序的谅解》内容以及附件3《贸易政策审议机制》内容的修正。协定规定，有关附件2的修正由部长级会议单独决定，无须经成员同意，但是，部长级会议决定必须协商一致达成。有关附件3的修正也由部长级会议单独决定，无须成员同意，但不要求部长级会议对修正意见协商一致。
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这里，全体通过与“协商一致”有实质性的不同。全体通过，是指在WTO决策时，不仅无任何成员表示正式反对，而且所有成员都明确表示同意。“协商一致”仅要求在会议上无正式反对意见。

协定规定，诸边贸易协定的修正按照诸边贸易协定本身的规定执行。
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（5）新协定谈判

协定规定，应协定成员的要求，部长级会议可以决定将这些协定成员达成的某一新协定列入附件4作为诸边贸易协定的内容。但是，有关决定必须经协商一致做出。同样，应某一诸边贸易协定成员的请求，部长级会议也可决定将某一协定从附件4中删除。
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（6）反向一致模式

上述决策内容以外，WTO还对以往GATT“协商一致”的决策机制有所创新，增加了“反向一致”的决策模式，即“若无反对意见即表示赞同”。

六 WTO成员与加入WTO

1.加入GATT

GATT不是一个组织，其成员被称为“缔约方”，而不是“成员方”。

成为GATT的缔约方有两种基本途径。一个途径，是按照GATT第33条规定的正常程序：由缔约方2/3多数同意加入，且加入方同意接受与GATT缔约方全体商定的条件。另一个途径，是GATT第24.5（c）条规定的情况。根据条款内容，一个由GATT缔约方统治的国家或地区（殖民地）在宣布独立以后，可经由其原GATT缔约方，向GATT证明对其的统治后而获得缔约方地位，前提是其宗主国在申请加入GATT时，也将其作为统治领土的一部分申请入关。1950年，印度尼西亚成为第一个通过这些条款而获得承认的国家。之后，许多国家通过这种途径成为GATT缔约方。这种情况下加入的缔约方，适用其原宗主国入关的所有条款。

2. WTO成员与加入WTO

WTO成立以后，加入WTO也有两条基本途径。一个是《WTO协定》第11条规定的创始成员。所有GATT1947的缔约方，可在限定的时间内加入WTO。另一种方式为“接受入会”，即申请方通过与WTO成员谈判入会条件加入。入会以后，无论入会方式如何，所有成员享受同样权利，承担同样义务。
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创始成员包括1995年1月1日前的GATT缔约方，“接受《WTO协定》和多边贸易协定，并将减让和承诺表附在GATT 1994之后，将具体承诺减让表附在GATS之后”。
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 这一条款与要求WTO成员方无保留接受WTO协定的规定，
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 构成WTO大大区别于原GATT的一体化特征。WTO对创始成员中的最不发达国家规定了单独的基本要求：“只需承担与其各自发展、财政和贸易需要或其管理和机构能力相符的承诺和减让”。
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 除部长级会议另有规定的以外，有资格成为创始会员的国家或地区必须在WTO成立2年，即1997年1月1日前提出申请。
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 几乎所有有资格的国家或地区都在此期限之前加入了WTO。最后一个批准推迟加入的是刚果共和国，于1997年3月27日成为WTO第137个成员。至此，所有前缔约方都成为WTO成员。

成为WTO会员的另一个途径，是按《WTO协定》第12条的规定谈判加入。第12条的规定含有某些GATT入关要求的印记，但GATT中有关殖民地的规定已被取消。

加入WTO大体分为四个步骤。第一，申请的提出与受理。一般申请方先申请成为WTO观察员。在决定加入WTO后，书面致函WTO总干事，表明加入WTO的愿望。秘书处负责将申请函散发给全体成员，并将对申请的审议列入总理事会会议议程。总理事会设立相应工作组审议加入申请，任何有兴趣的成员均可参加工作组。总理事会在与申请加入方和工作组成员磋商后，任命工作组主席。申请方随即在秘书处提供的技术协助下，准备入会备忘录，详细介绍申请方的外贸体制、法律、法规以及国际货物、服务贸易和知识产权方面的经济政策，会合相关经济统计资料，交由秘书处发布各WTO成员，作为各成员询问申请方有关其入会内容的依据，以及工作组对其入会申请进行详细审查的基础。

第二，审议申请方提交的备忘录并举行双边市场准入谈判。随后工作组与申请方就备忘录内容、各成员对入会申请的询问意见以及申请方在贸易领域应做的改进进行商讨。当工作组就上述内容在原则和政策上与申请方进展到一定的程度时，申请方开始与各成员进行双边市场的准入谈判，以达成货物贸易的减让和承诺及服务贸易承诺。谈判之所以双边进行，是因为不同的成员贸易利益不同，并且根据最惠国待遇原则，申请方的承诺将平等适用于所有成员。这一双边谈判过程，将决定成员要求申请方加入WTO后必须作出的承诺。一般情况下，谈判双方需要在申请方加入前达成双边的市场准入协定。

第三，启动多边谈判及起草加入文件。一旦工作组完成对申请方的贸易体制审议，平行的双边市场准入谈判也基本结束后，多边谈判开始进行。工作组在双边谈判结束时作出两个日程表（一个是关于申请方对GATT 1994的减让与承诺的日程表，另一个是申请方对GATS的特别承诺日程表），在多边谈判中供WTO各成员的评审。多边谈判结束后，工作组便可以最终完成加入条件。这些条件列在“加入议定书”“工作组报告”以及承诺清单（即减让表）中。在工作组的最后一次会议上，工作组成员协商一致通过上述文件，提交部长级会议或总理事会审议。

第四，表决及生效。部长级会议或总理事会在收到加入文件后，对其进行表决。如果得到2/3的多数票通过，申请方就可签署加入议定书，根据各国的国内立法，有的议定书必须经过申请方国内立法机构批准，方表示接受加入议定书。中国的国内立法要求有这个程序。

在WTO接到申请方表示接受的文件之日起第30天，有关加入文件生效，申请方正式加入WTO。

附件一图三是加入WTO的程序。
 
[49]



3.中国加入WTO

中国是GATT的创始缔约方。1947年4～10月，当时的中国政府参加了在瑞士日内瓦举行的联合国经社理事会召开的“国际贸易与就业会议”第二届筹委会。GATT就是在这个会议上形成的。1947年4月21日，中国签署了实施GATT的《临时适用议定书》，于1947年5月21日正式成为GATT的创始缔约方。
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 中国政府参加了会议期间举行的GATT第一轮“日内瓦回合”关税减让谈判，以及之后1949年4月到8月在法国举行的第二轮“回合”关税减让谈判。

1949年10月1日，中华人民共和国成立。美国认为，中国共产党已经控制了整个大陆，台湾国民党已无法履行GATT义务，便照会台湾当局，拟于1950年2月在日内瓦召开的第四届GATT缔约方大会上，提出停止对台湾实行GATT优惠税率的建议。台湾当局考虑，当时中国获得GATT关税减让的产品均来自内地，台湾岛内出口极少。为防止新中国利用GATT，经与美国国务院商定，1950年3月6日，台湾通过其“常驻联合国代表”，以“中华民国”的名义照会联合国秘书长，决定退出GATT。次日，联合国秘书长致函GATT执行秘书（1965年改为总干事），他已答复台湾“外交部长”，退出于1950年5月5日生效，并用电报向GATT各缔约方分别作了通报（当时，捷克斯洛伐克等国代表曾对台湾退出的合法性作出质疑）。此后不久，与中国进行过关税减让谈判的部分国家
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 根据GATT第27条的规定撤回了它们对中国所作的关税减让。

台湾当局退出GATT后，中国因种种原因没有及时恢复在GATT的缔约方地位，从此与GATT中断联系达30余年。

1971年10月，联合国大会第2758号决议恢复了中国在联合国的合法席位。1972年5月，中国成为联合国贸发会议和GATT下属机构国际贸易中心的成员。随后，中国逐步与GATT恢复了联系。

1981年，中国代表列席GATT纺织品委员会第三个多种纤维协议（MFA，又称国际纺织品贸易协定）谈判，并于当年5月获得纺织品委员会观察员资格。1984年1月，中国正式参加第三个多种纤维协议，并成为GATT纺织品委员会的成员。1982年11月，中国第一次派代表团以观察员身份列席GATT第三十八届缔约方大会。1984年11月，作为观察员，中国获准出席GATT理事会及其附属机构的会议。1985年4月，中国成为GATT发展中国家非正式磋商小组的成员。在这个时候，由于中国的计划经济体制尚处于改革初期，难以全面遵循GATT规则，因此中国采取了渐进的接触方式。
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1986年7月10日，中国照会GATT总干事，正式提出中国政府关于恢复GATT缔约方地位的申请，即“复关”申请。此后，1987年2月13日，中国提交了“中国外贸制度备忘录”。备忘录共分四个部分。第一部分是概况，介绍了中国的经济体制改革、对外开放政策和所参加的国际经济贸易和金融组织及有关的国际条约。第二部分是“中国对外贸易政策和体制”，具体介绍了中国对外贸易政策、对外贸易体制改革、海关关税制度、商品检验制度、进出口许可证制度、进出口商品的作价、外汇管理制度、经济特区和沿海开放港口城市。第三部分是中国的组织机构和出版资料情况。第四部分是附件，包括中国现行的主要法规目录。从这份“外贸制度备忘录”可以看出中国为申请复关而进行的诸多改革和制度建设。

1987年6月19日，“中国缔约方地位工作组成立”。共有68位成员参加了工作组首次大会，是GATT历史上成员最多的一个工作组。
 
[53]

 随后，缔约方对备忘录提出了大量的问题，包括“《中共中央关于进一步治理整顿和深化改革的决定》与《中华人民共和国国民经济和社会发展十年规划和第八个五年规划》之间的关系”这样关于政策和方针的大问题，
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 以及“给予大中型企业以优先权在经济上有什么合理性”“实行原煤统配有什么效果”和“中央政府如何制订出口指标”等具体问题。
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1992年10月，中国复关工作组结束对中国贸易制度的审查。审查和工作组会议的结果，形成了“中国工作组报告草案”和“中国议定书草案”。“中国工作组报告草案”记录了各成员对中国外贸制度有关问题的关注，并且记载了中国的部分承诺。“中国议定书草案”全面记载了中国的承诺，包括贸易制度管理（统一管理、对特殊经济区的管理、贸易制度透明度、贸易管理行为的司法审查）、对外国的非歧视待遇、特殊贸易安排、进出口经营权、国营贸易、非关税措施、进出口许可证、外汇管制、价格控制、补贴、国际收支平衡措施、对进出口货物征收的税费、农产品、标准和技术规定、卫生及动植物检疫措施、过渡审议机制、保障措施、反倾销等。

中国复关和加入世界贸易组织的过程中，共有37个成员提出与中国进行双边谈判。2001年9月13日，中国结束了与第37个成员墨西哥的双边谈判。之后，中国工作组召开会议，将多边和双边的谈判结果进行汇总，形成一个完整的《中华人民共和国加入议定书》，提交世界贸易组织总理事会。2001年11月10日，在卡塔尔首都多哈举行的世界贸易组织第四届部长级会议上，世界贸易组织成员以全体一致方式，通过了中国加入的决定。中国政府代表随之于11日向世界贸易组织总干事递交了中国加入世界贸易组织批准书。这样，按照加入世界贸易组织的程序，中国于2001年12月11日正式成为世界贸易组织第143个成员。

4.互不适用条款

最初起草的GATT草案要求以一致同意的方式接受新缔约方加入。1948年哈瓦那会议将此改为2/3同意接受加入。为了不强迫缔约方接受其不愿接受的协定或条件，GATT第35条规定了互不适用条款，在申请方完成入关程序后，仍可被引用。

在GATT历史上，本条大概被引用了86次。
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 但是，大多数引用方最终撤销了这种不适用声明。引用互不适用条款多半基于政治上的原因，例如印度与巴基斯坦在南非加入时引用了该条款。
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 日本加入时不少缔约方对该条款的引用，是GATT历史上最大规模的“互不适用”声明。之后，这些缔约方中的绝大多数，分别同日本进行了双边谈判达成特定承诺，撤销了它们根据第35条的“互不适用”声明。

WTO协定第13条为类似条款，内容与GATT相似，但不涵盖未进行关税减让谈判的情形，同时规定了告知义务。

七 贸易政策审议

理论上，一国政府签署一个国际条约，意味着该国政府对遵守和执行本协议内容的承诺，并应因此遵照条约调整国内法与之冲突的有关内容。但实际上，签署国政府往往忽视对义务的遵守和执行，或在执行中按本国意愿解释条约内容。更有甚者，有的签约国政府根本就无意遵守签署条约。

WTO法规的首要目的，是使国际贸易经济法律环境更自由，更具有可预测性。在进行投资之前，所有的企业和政府需要了解投资方的有关投资法律和政策，并要求WTO成员方的投资对象施行WTO的规定。贸易政策审议机制（TPRM）和对各国法律、法规、政策透明度的要求，正是WTO为实现以上目标而制定的策略。前者对每个成员方的宏观贸易政策进行定期监督，后者对某一特定贸易政策作详细的审查。
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1.贸易政策审议机制

WTO贸易政策审议机制（TPRM）是乌拉圭回合谈判的成果。不过，该审议机制在WTO正式成立以前1988年的乌拉圭回合部长级会议中期评审会议上就得以通过，并于1989年正式开始实施。乌拉圭回合谈判结束时，贸易政策审议机制被纳入WTO文本成为WTO法规的一部分
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 而获得永久性效力。

贸易政策审议机制旨在对两种活动进行经常性的宏观评估：
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 （1）WTO各成员贸易政策和贸易实践；（2）这些政策和实践对多边贸易体制的运作所产生的影响。评估的目的，是帮助成员更好地遵守WTO的有关规定和承诺义务。

贸易政策审议机制不同于各成员履行特定协定时（如《保障措施协定》）WTO的相应机构对其进行的监督，也不同于WTO的争端解决机制。贸易政策审议机制不是强制性机构，不能强迫成员新的政策承诺。
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 尽管审议的重点是被审查方的贸易政策，但在审议时，会对该成员的经济和发展需要、政策和目标以及外部环境进行广泛的考察。
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 因此，对某一成员贸易政策进行审议的过程，有助于其他成员与该成员就其在贸易中造成的问题达成谅解，有助于该成员向其他成员解释其贸易政策与经济增长和发展的联系，也有助于其他成员及早了解与该成员进行贸易可能遇到的问题。

2.国内政策、法规透明度要求

《贸易政策审议机制》B条鼓励各成员在国内贸易政策决策上增加透明度。原则上，增加制定贸易政策的透明度能将贸易保护减少到最低程度，进而促进各成员的经济发展，保障多边贸易体制的正常运作。各成员在签署《贸易审议机制》协定时也同意增加这种透明度。但是，也有成员认为，透明度问题纯属一国的国内事务，采取措施必须出于自愿并考虑本国政治法律体制上的差异。

GATT的实践经验表明，促使各成员遵守WTO义务需要一个监督机制，否则的话，虽然像最惠国待遇和国民待遇这样的主要义务不会被忽略，在海关管理和反倾销税的征收等细节问题的实际操作中，某些WTO义务有可能被忽略。因此，只有要求各成员将本国法律、法规以及它们的适用情况向WTO进行通报，才有可能使其他成员发现问题。

GATT生效之初，第10条的“贸易法规的公布和实施”就规定对这些信息进行公开披露。但是，该条款没有要求将这些信息送达各缔约方。随着非关税义务的复杂化和多样化，GATT成立了专门的委员会监督透明度义务的履行。在乌拉圭回合谈判几乎所有的协定文本中，都有对通知义务的明文规定，并设立专门机构监管通知内容的执行情况。有些协定甚至还规定了“反向通知”，即将引起其他成员关注的贸易措施告知这些成员。

乌拉圭回合谈判达成的一揽子部长级会议决议其中一项，就是“关于通知程序的决定”。该决定确立了通知的一般义务，
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 并规定审议制度对现存通知义务和程序进行调整，
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 以减少现存义务中一些不必要的要求或重复。该决定将20多种措施、规则和安排列表作为附件，称为“应通知措施的指示性清单”。该清单所列内容不改变WTO某特定协定中要求的通知义务。
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 根据该决定，WTO秘书处设立了“通知登记中心”跟踪各种通知、敦促各成员方履行通知义务，并向各成员方提供通知的具体内容。
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最后，该决定规定在货物贸易理事会下建立一个工作组，来审议WTO附件1A的货物贸易协定中规定的通知义务，以便最大限度地简化、标准化和强化这些义务
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 。同时，在工作组工作过程中，注意对发展中国家在履行通知义务时可能需要的帮助。
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第五章 争端解决机制及规则

几乎所有的法律体系，都会建立相应的争端解决机制。世界贸易组织也不例外。WTO解决成员争端的机制，被称为WTO皇冠上的明珠，是WTO最重要的成果之一。WTO的职能之一，就是管理争端解决的规则与程序，
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 而争端解决机制，又是确保WTO体系的稳定性和可预测性关键的一个环节。
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除GATT、《WTO协定》、多边贸易协定和诸边贸易协定的有关条款以外，WTO有关争端解决的规则集中体现在《WTO协定》的附件2《关于争端解决规则和程序谅解书》（以下简称“DSU”或“谅解书”）。谅解书共27条，4个附件，就WTO争端解决机制的适用范围、管理与运作、一般原则、基本程序、建议与裁决的实施和监督、补偿与减让的中止、涉及最不发达成员国的特殊程序、专家组的工作程序、专家复审等，分别作出了系统而“精致”
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 的规定。

第一节 国际争端解决机制的方法论

传统的国际贸易争端有两种解决途径。一种是所谓的“势力导向型”（power-oriented approach）。另一种是所谓的“规则导向型”（rule-oriented approach）。前一种方式中，发生争端的各方以谈判的方式解决争端，谈判结果通常与各方政治和经济实力的强弱有关。后一种方式中，各方以事先制定的规则为依据，由独立第三方对争端进行裁决。
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用第一种方式解决政府间争端时，实力强大的国家明显占优势。而且，这些国家往往将经济强势通过外交手段，如威胁终止经济援助、限制对方重要进口产品等，转换成胁迫对手就范的力量。原GATT的争端解决机制与这种方式接近。在拥护这种方式的国家看来，GATT的争端解决机制没有法定约束力，仅在于鼓励争端各方诚意协商，以谋求双方都能接受的解决途径。这种态度，无疑大大影响了GATT的效力，进而影响自由贸易的进程。

以规则导向为基础的争端解决机制能更有效地防止各成员违反规则。由于任何争端都将由独立的第三方根据事先约定的规则进行裁决，十分有利于促使争端各方根据对结果的预测来决定谈判的方式和策略。因此，相比起势力导向机制，规则导向的争端解决机制更能保障对国际贸易而言极为重要的稳定性和可预测性。同时，由于政治、经济势力所起的作用小得多，这种机制更可能带来公正的结果，备受小国，尤其是不发达和发展中国家的拥护。WTO的争端解决机制正是这种规则导向型机制。

对规则导向型机制存在正反两方面的意见。反对的观点认为，这种方式可能造成争端裁定结果不一致，动摇各成员对协定的信任，最终危害国际贸易体系。支持的观点认为，争端解决是经由各方协商同意，因此在执行上不应有太大的阻力。反过来，这种形式对维护争端解决机制的权威性十分有利。

反对规则导向型的观点认为，具有强迫性质的司法裁决给国际贸易带来一种不温和气氛，反而增加冲突的可能性。首先，各国之间的贸易是基于友好协商、互利互惠。同时，国际贸易的性质使各国之间相互协助、相互尊重至关重要。因此，一种友好合作的国际气氛，对推进国际贸易自由化进程十分必要和重要。规则导向的争端解决机制，使各方在最初的协商解决过程中轻易放弃协商解决的可能性，并在裁决过程中产生直接对抗，较易在争端各方产生对立现象，从而影响国际贸易的顺利进行。另外，裁决败诉方可能因国际司法体系的强制力不足而拒不遵守裁定，造成对体制权威性的破坏，甚至动摇各方对争端解决机构的信心。此外，如果裁决发生错误，则将从根本上影响争端解决机制的作用。如果按照错误的结果执行，则可能对国际贸易体系造成更为严重的危害。

然而，对实践经验的总结，使国际贸易争端解决机制渐渐向规则导向机制靠拢：依靠条约对事件的客观裁定，而不是外交斡旋来维护国际贸易体系的稳定，并促进国际贸易体系的发展。在近半个世纪的实践中，GATT凭借着第22、23条的简单规定，发展了一个“温和”的争端解决实践机制。WTO正是在这两个条款的基础上，细化出了“关于争端解决规则与程序的谅解”，明确将规则导向作为选择模式。这意味着WTO的争端解决将完全基于对争端事实的条约分析，包括对条约来源、来源的合法性、条约的立法目的等的分析。与此同时，考虑到国际贸易争端的特殊性质，WTO争端解决机制还仔细兼顾法律和政策的平衡，对执行机制进行监督。这些，无疑都是WTO对国际贸易争端解决的重大创新，并使WTO争端解决的法律，成为当今最复杂、最有效率的国际法。
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第二节 GATT的争端解决机制

在近半个世纪的实际运行中，GATT采用了一套与WTO现行体制有很大不同的争端解决机制。现行WTO争端解决体系采用“反向协商一致”机制。在这种机制下，专家组报告基本上自动生效。而原GATT采用“协商一致”机制，任何缔约方，只要不满GATT裁决、违反GATT义务却不愿停止违规行为，或不愿修改或废止本国违反GATT规定的法律法规以及相关措施，都能轻易阻止裁定的生效。

GATT的争端解决机制
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 ，是希望通过争议各方的磋商，共同寻求解决争议的方式。如果磋商不成，再由缔约方大会进行裁定。需要时，由缔约方大会授权进行报复。GATT争端解决机制的目的，不仅是补偿受损一方，更是保护所有缔约方利益不受侵犯。

GATT第22、23条构成GATT争端解决机制的框架。第22条是关于磋商的规定。第23条是关于诉因的规定。根据第23条内容，任何缔约方，只要认为其GATT赋予的利益，或应当享有的GATT利益，因其他缔约方的行为而丧失或受到损害，就可以根据第23条主张权利。

作为GATT最主要的争端解决条款，第23条缺乏程序性的规定。于是，GATT各缔约方不得不在实践中发展出一套程序。最初，缔约方在例会上解决提起的争端。偶尔，缔约方大会任命工作组来解决某些纠纷。
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 之后的50年代，在当时GATT总干事怀特（Eric Wyndham-White）的推动下，使用专家组来解决争端渐渐成为被各缔约方接受的“标准手段”。
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 在1947～1994年间，GATT一共成立了120多个专家组。
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作为标准手段，GATT形成了任命专家组解决争端的做法。通常，专家组由3人组成，有时为5人，分析争端事实与GATT规则，之后向总理事会提出建议。虽然各缔约方有资格派遣专家组成员，但是，无论由哪个缔约方政府派遣，专家组成员都以个人身份参加争端的审理，而不代表派遣方政府。这反映了GATT强调独立决策的组织哲学。

但是，GATT组织原则中的另一个原则——协商一致原则，却给GATT争端解决机制带来困难。由于专家组的成立需经总理事会“一致同意”，被诉方常常利用反对票阻止专家组的成立。同样的问题也发生在专家组成员的选定和权限的认定上。最后，败诉方如果不愿执行裁定，更是利用专家组报告的通过程序阻止报告的生效。虽然在GATT实践中很少发生这样的情况，但这个漏洞大大影响了各缔约方对GATT争端解决机制的信心。特别是在“东京回合”之后，情况变得更为严峻。“东京回合”出现了一系列只对接受方有效的协定（codes），其中的很多协定有自己的争端解决规定。这种情况使得出现争端结果不一致的几率大大增加，并为选择不同争端解决体系的投机行为（forum-shopping）提供了可能，对GATT整个体系构成严重的威胁。

这些实践经验，加上新增的GATS和TRIPS协定，促使WTO必须重新制定一个一体化机制来处理贸易争端。虽然WTO在很多方面有别于GATT，典型的如上诉机构的设立等，但GATT中的许多经验和操作还是在WTO中保留下来，如采用专家组，磋商程序等。WTO有关协定还特别强调与GATT第22、23条内容保持连贯。
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尽管“一致同意”原则存在以上的严重问题，总体来说，GATT的争端解决机制相比其他国际组织来说还是成功的。很多争端在没有专家组的情况下获得了解决，只有大约40%的争端最终需要总理事会决定是否采纳专家组的报告。根据哈德克（Robert Hudec）教授对截至1989年的139个争端的统计，60%的申请方获得满意的结果，29%获得部分满意的结果，成功率几乎达到90%。这样的成功率，对一个成立时间相对较短的国际组织来说是非常高的。
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第三节 WTO争端解决机制

现行WTO的争端解决“反向协商一致”的机制是国际法的一个发展，在国际法中是没有先例的。它基本上使争端解决裁定自动生效，解决了国际法约束力不足的问题，迫使各成员保持国内法与WTO条约的一致，迫使产生争端各方政府接受争端裁定结果，并监督这些结果在生效方的执行。WTO过去18年的实践证明，这样一个争端解决体系很有效率，绝大部分败诉方立即采取行动终止违规行为，或者废除或修改违规的法律、规章、措施等。

一 基本原则

“为多边贸易体系提供可靠性和可预测性”是WTO争端解决机制的中心任务之一。
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 DSU的基本原则归纳起来有以下四点：

（1）保护各成员方的权利，监督各成员履行义务。DSU第3.2条指出，WTO争端解决体制是为保护各成员在适用协定项下的权利和义务，并根据公认的国际法条约解释惯例对WTO有关条款进行解释。DSU要求DSB在致力于“保护各成员在适用协定项下的权利和义务”时，不“增加或减少适用协定所规定的权利和义务”。

（2）权利义务的平衡。DSU要求争端解决机构在解决争端过程中注意保持各成员权利、义务的平衡。
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 此外还有一些基于GATT经验的总结，包括迅速解决争端；保证WTO的有效运转；在保持各方权利义务平衡的基础上，根据这些权利和义务达成各方满意的争端解决方案；向各成员方阐述运用磋商和争端解决机制并不意味着与争议方政治对抗的理念等等。

（3）协商解决争端。WTO的争端解决机制让各成员根据已定规则自行判断裁定结果。但关于解决争端的方式，WTO鼓励争端各方最好采取协商解决的方式。最优选择为违规一方撤销违反WTO义务的措施，次之为各方协商赔偿数额。授权报复是WTO最不鼓励的解决方式。
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（4）禁止单边报复。WTO在冠名为“加强多边体系”的第23条中特别强调成员不能采取单方报复行动原则，要求各成员方在争端解决体制下，运用有关规则解决争端。

二 法律渊源

WTO条约的法源包括GATT体系下的案件裁定和决定、DSU、DSB制定的有关规定以及国际法的相关内容。

1. GATT 1947的案例和决定WTO体系下的案件裁定和决定，在争端解决实践中起着与GATT体系下的案例和决定类似的作用。

1966年，GATT采用“关于第23条的程序”解决发达国家与发展中国家缔约方之间的贸易纠纷，突破了第22、23条作为GATT框架性争端解决条款的情形。之后，东京回合又于1979年11月达成“关于通知、磋商、争端解决及监督的谅解书”及其附件，以及“有关GATT争端解决领域常规操作方法的一致意见”，进一步将GATT争端解决程序法制化。再后，又有3个决议分别对1979年11月生效的谅解书进行补充和确认。它们是：1982年部长级会议的“争端解决程序”，1984年的法案，以及1989年的“GATT争端解决规定与程序的完善”。

上述内容，都是GATT争端解决中的法律依据。但是，这些依据只能算是GATT体系中的“二级法律”（secondary law）。它们大多在WTO争端解决程序中保留下来，成为WTO的正式条约。

WTO争端解决与GATT体系的争端解决有着密切的关系。《WTO协定》第16.1条规定：“除本协定或多边贸易协定项下另有规定，WTO应以GATT 1947缔约方全体和GATT 1947范围内设立的机构所遵循的决定、程序和惯例为指导。”同样，DSU第3.1条规定：“各成员方确定遵守迄今为止GATT 1947第22条和第23条实施的管理争端的原则，及在此进一步详述和修改的规则和程序。”

WTO争端解决与GATT争端解决保持法律连贯性具有十分重要的意义。虽然在GATT体制下发展起来的案例的裁决内容对WTO争端解决没有强制约束力，但“日本—酒精饮料案”上诉机构在裁定中指出，已被采纳的专家组报告“是GATT的一个重要组成部分，常常被之后的专家组借鉴。它们在WTO成员中起着预测法律在案件中的应用的作用，因此，任何与之相关的争议都应对其加以考虑。”
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2.争端解决谅解书（DSU）

WTO最主要的法律渊源是《关于争端解决规则与程序的谅解书》（DSU）。该协定作为《WTO协定》的一部分对全体WTO成员具有约束力。
 
[16]

 根据WTO协定第4.3条，为了完成WTO有关协定赋予的任务，DSU的执行机构——争端解决机构（DSB），有权制定任何完成其规定任务所必需的规定。同时，上诉机构经与DSB主席及总干事协商，再与各成员沟通以后，可以制定工作需要的程序。
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 例如，1996年DSB采用了“专家组成员及其他成员行为规范条例”；1996年2月，上诉机构发布了一系列上诉审议工作程序，随后在1997年2月又对其进行了修订。

3.国际法

（1）国际法原则

国际公法是WTO争端解决的另一重要法律渊源。GATT作为一个政府间协定，属于国际条约的范畴。国际惯例法要求对条约的遵守遵循“Pacta Sunt Servanda”的基本原则（treaties must be followed in good faith），即善意遵守条约的基本原则。作为一个国际条约，GATT最初的建立无疑是以国际法为依据，而GATT的整个法律体系也是在善意和互惠原则的基础上发挥作用。虽然DSU中除对协定解释外，并没有关于以国际公法为依据的表述，事实上，在专家组的争端裁定中往往采用国际公法中的很多基本原则。

（2）协定内容的解释

DSU第3.2条直接引用国际法为法律渊源，规定对所有WTO协定条款内容的解释必须“依照解释国际公法的惯例”进行。这是DSU中唯一规定有关WTO协定解释原则的条款。在专家组及上诉机构的裁定中，本条中的“国际公法”被解释为遵照1969年《维也纳条约法公约》（“维也纳公约”）中条约解释的相关规定。

从公约内容可以看出，维也纳公约条约解释的方法有两种。一种是基于条约文字的“内容解释法”（the textual method），另一种是基于起草和签署条约的相关情况的“历史解释法”（the historical method）。前一种方法要求解释条约时根据条约内容，对文意进行字面和系统的理解（第31.1条）。如果条约中的某一具体条款已有实际运用的经验，维也纳公约明确规定相关实践经验应作为在条款解释中理解条款含义的参考（第31.3条）。后一种方法的运用，是当“内容解释法”不足以解释清楚条约含义时，参考条约产生的历史背景、起草过程、目标和宗旨等有关历史性的内容对条约及某一条款进行解释（第32条）。

三 争端解决机构

WTO有三个负责争端解决的主要机构：争端解决机构（Dispute Settlement Body，DSB），专家组（Panel）和上诉机构（Appellate Body）。

1. DSB

DSB是授权管理WTO争端解决的机构，有权成立专家组，采用专家组和上诉机构的报告，监督裁定和建议的执行，以及授权终止减让和其他协定中的义务。
 
[18]



2.专家组

专家组是专门为某一贸易纠纷的解决而成立的临时小组，通常由3人组成，个别的由5人组成，在争端解决过程中享有充分的独立性。其职能是协助DSB履行职责。具体方式是对审议事项做出客观评估，包括对事实、适用协定及其一致性的客观评估，以供DSB提出建议或做出裁定。
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 每个专家组的成员从专家组指示性名单中选出。这些专家必须在国际贸易法律和政策方面具有丰富的经验。目前，专家组指示性名单中的中国籍专家共有19人。其中，只有一人作为专家组成员之一参加过WTO争端解决。
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3.上诉机构

上诉机构是一个常设机构，由7名成员组成。成员身份必须能够广泛代表各WTO成员。成员由DSB任命，任期4年，可连任1次。候选人必须是在法律、国际贸易以及各WTO协定方面的专家，同时不得在行政上与任何政府有关联，以保证其独立性。解决争端采用轮换制，3人1组。
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上诉机构的工作程序由DSB主席和WTO总干事协商拟定。这些程序是关于调整上诉机构的运作以及公布上诉案件及其审理的有关情况，具体规定在WTO网站上公布。

除上述有关人员外，WTO总干事与秘书长肩负着对争端解决的特别任务。总干事负责为争端各方提供斡旋、调解或调停，以协助各成员方解决争端。争端方自行决定是否参与总干事提供的这些程序，各方所做决定不影响之后各方在正式程序中的权利和义务。
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在争端解决中，秘书长的任务是协助专家组，尤其是在专家组议题中涉及法律、历史和程序的有关内容方面给予专家组以协助。
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四 诉因

任一成员要求DSB解决的贸易争端的诉因不是对WTO中某一具体条款的违反，而是基于成员方利益的“丧失或损害”，即由于另一成员的行为而导致申请方WTO有关协定赋予的利益的丧失或损害。这个诉因是GATT 1947中的第23条，被WTO继续采用。GATT第23条的条文内容如下：


Article XXIII Nullification or Impairment


1. If any contracting party should consider that any benefit accruing to it directly or indirectly under this Agreement is being nullified or impaired or that the attainment of any objective of the Agreement is being impeded as the result of

（a）the failure of another contracting party to carry out its obligations under this Agreement，or

（b）the application by another contracting party of any measure，whether or not it conflicts with the provisions of this Agreement，or

（c）the existence of any other situation

the contracting party may，with a view to the satisfactory adjustment of the matter，make written representations or proposals to the other contracting party or parties which it considers to be concerned. Any contracting party thus approached shall give sympathetic consideration to the representations or proposals made to it.

2. If no satisfactory adjustment is effected between the contracting parties concerned within a reasonable time，or if the difficulty is of the type described in paragraph 1（c） of this Article，the matter may be referred to the CONTRACTING PARTIES. The CONTRACTING PARTIES shall promptly investigate any matter so referred to them and shall make appropriate recommendations to the contracting parties which they consider to be concerned，or give a ruling on the matter，as appropriate……

根据以上内容，申请方的诉因可以有两个。一个是第23.1条的“利益丧失或损害”之诉。另一个是第23.2条规定的“调整”或其他原因之诉。第二种情况下的举证非常困难，迄今为止，各成员都是基于第一种诉因提起争端解决的申请。

第一种诉因下的争端主要包括两种情况。第一种情况是第23.1（a）条规定的违法之诉，即某成员对其WTO义务的违反导致申请方的利益丧失或受到损害。另一种情况是第23.1（b）条规定的非违法之诉，即虽然申请方的利益丧失或损害并非某缔约方违反其WTO义务的缘故，但其实施的某一措施造成了申请方利益丧失或损害的后果。

以第一种诉因为由提起争端解决申请时，申诉方首先必须证明利益丧失或受到损害。之后，再证明利益丧失或受到损害的原因是：（1）被申请方对其WTO义务的违反，或（2）被申请方采取的任何措施，不论措施是否与GATT相冲突。

1.违法之诉

根据第23.1（a）条提起的违法之诉（violation claims），是迄今为止GATT及WTO争端中最多的。虽然第23条条文本身并没有强调违反WTO义务是以该条款为由进行申诉的前提。但在法律实践中，对WTO义务的违反是使对方利益丧失或减免的直接证据。下面是“美国—禽肉案”关于违法之诉的裁定。


US-CERTAIN MEASURES AFFECTING IMPORTS



OF POULTRY FROM CHINA



WT/DS392/R


8.6 Under Article 3.8 of the DSU，in cases where there is infringement of the obligations assumed under a covered agreement，the action is considered prima facie to constitute a case of nullification or impairment of benefits under that agreement. Accordingly，we conclude that to the extent that the United States has acted inconsistently with the specified provisions of the SPS Agreement and the GATT 1994，it has nullified or impaired benefits accruing to China under those agreements.

2.非违反之诉

WTO绝大多数争端都涉及对WTO有关义务的违反。但在少数情况下，成员可以不因任何其他方对其WTO义务的违反而要求DSB对其受到的贸易损失进行救济。这就是所谓的非违法之诉。非违法之诉的法律依据，是GATT第23.1（b）条。自1950年以来唯一成功的非违法之诉，是1962年欧共体对油籽产品的“免税承诺”案件。

五 申请资格及代理人资格

1.申请人资格

关于谁有资格向WTO提起诉讼申请的问题，DSU并没有严格的要求。在1997年的“欧共体—香蕉进口、销售和分销制度案”
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 中，欧共体认为，美国的香蕉产量很少且从未出口，因此缺乏实际和潜在的经济利益而不应当具备申请争端解决的资格。上诉机构与专家组裁定一致，认为DSU没有明文规定申请成立专家组的成员必须具有法律认可的利益。作为香蕉生产国，至少美国有潜在的出口利益。同时，美国国内香蕉市场会因欧共体的香蕉体制对世界香蕉市场的供应和价格的影响而受到影响。随着世界经济越来越相互影响，各成员较之从前更有必要维护WTO的有关规则，任何偏离通过谈判达成的权利和义务的平衡，都将直接或间接地影响各方。

2.代理人资格

WTO的法律体系如此庞大、复杂，要想在争端解决过程中作为一方代表参与诉讼，必须要有很好的法律训练及法律实践经验。关于WTO争端的代理人资格，DSU没有明确规定。同样在“欧共体—香蕉进口、销售和分销制度案”中，专家组裁定，只有政府成员和欧共体委员会成员才能参加专家组会议。原因是如果允许政府以外的专业人士参与争端解决代表一方，则发达国家相比起发展中国家会有较大的优势。但是，本案上诉机构推翻了专家组的上述裁定，同意政府以外的法律人员参与案件申请，并裁定各WTO成员有权自行决定代表团组成成员。

上诉机构的这一裁定符合国际公法的有关原则。谁有权代表政府的问题，是国内法范畴的问题。事实上，要想控制政府以外的人员参与非常困难。因为即便控制了参与者的身份，起草者的身份还是难以控制。如果起草者是律师，为什么不能让他们直接参与？因此，允许非政府官员的律师参与争端解决代表一方是很有道理的。

第四节 WTO争端解决程序

解决一个贸易争端主要分四个阶段：（1）争端各方通过磋商解决分歧；（2）磋商失败后，申诉方要求成立专家组裁定争端；（3）争端中任一方上诉到上诉机构；（4）争端解决机构负责监督由它提出的建议的执行。如果建议没有被执行，由谈判达成补偿或授权报复。

一 简介

WTO争端解决的具体程序步骤如下：（1）磋商；（2）成立专家组；（3）专家组成员组成及职权范围的确定；（4）专家组调查；（5）专家意见；（6）中期审议；（7）专家组对争议各方及DSB的裁定报告；（8）上诉；（9）DSB通过专家组或上诉机构报告；（10）合理期限内执行裁定；（11）对执行中的某些议题要求报告专家组进行裁定（可能发生）；（12）赔偿谈判及暂停减让等待专家组建议；（13）在不遵守裁定的情况下许可的报复；（14）可能的仲裁。附件一图四是WTO的争端解决程序图。
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以下是对其中某些程序及程序中涉及的某些具体问题的叙述。

二 磋商

1.磋商申请书的要求

GATT第23条要求争端各方本着调整争端的态度进行磋商，在正式提起争端解决程序前解决问题。DSU第4.2条也要求各方进行充分的磋商。DSU第4.4条是对磋商的要求：以书面形式提交DSB；说明提出请求的理由；明确造成争端的措施；指出造成要求磋商的争端的法律依据。

但在提出磋商要求的申请书中，申请方是否需要穷尽所有的主张？上诉机构在1998年的“印度—对药品及农业化学产品的专利保护案”中对这个问题给予了否定的回答，裁定在磋商阶段仍可提出其他主张。上诉机构进一步裁定要求争端各方无论在磋商初期，还是在之后的正式争端解决程序中，都必须就主张和与主张相关的事实进行全面的披露和陈述。事实上，这种要求对正式启动争端程序时确定专家组的职权范围很有帮助。

2.磋商时间程序的规定

被要求进行磋商的一方必须在10日内回答申请方的要求，并在30天内正式开始与对方进行真诚的磋商。否则，在没有与申请方达成另外的时间安排协议的情况下，申请磋商方有权直接要求成立专家组（DSU，第4.3条）。在磋商双方都认为磋商不能解决争端的情况下，申请方可在提出磋商60天内要求成立专家组，否则申请方只有在60天磋商期满之后才有权要求成立专家组。（DSU第4.7条）。

3.有关利害关系第三方的规定

关于第三方的问题，DSU第4.11条是这样规定的：一个认为磋商问题涉及其实质性利益的第三方可以在磋商要求公告后的10天内通告DSB及磋商各方要求参与磋商。如果的确存在其所称的实质性利益，则其要求应当被接受。从“欧共体—香蕉进口、销售和分销制度案”关于申请人资格关于“实质性利益”的裁定可以看出，事实上，任何希望成为第三方的成员都有资格申请以第三方的身份参与案件的裁定。

三 成立专家组

磋商失败后，根据DSU第6.1条的规定，申请方即可申请成立专家组。

1.申请书的内容

DSU第6.2条规定，成立专家组申请书必须以书面形式提出，明确是否进行了磋商，确定引起争议的措施并提供一份足以明确陈述所要求的主张的法律依据概要。该条规定中较易引起争议的，是申请书是否确定了“引起争议的措施”并提供了“足以明确陈述所要求主张的法律依据概要”。

以下的案例，是“中国—原材料案”上诉机构关于美国、欧盟与墨西哥对中国提起的成立专家组申请书是否“足以”明确陈述所要求主张的法律依据概要的裁定。本案案情请参见附件五相关部分。


CHINA-MEASURES RELATED TO THE



EXPORTATION OF VARIOUS RAW MATERIALS



WT/DS394，395，398/AB/R


213. On 4 November 2009，the United States，the European Communities，and Mexico filed the panel requests that form the basis of the present dispute. At the request of the complainants，the DSB established a single panel pursuant to Article 9.1 of the DSU at its 21 December 2009 meeting. At this DSB meeting，China informed the DSB of its intention to seek a preliminary ruling on the adequacy of the complainants’panel requests and their consistency with the requirements of Article 6.2 of the DSU. On 31 March 2010，one day after Panel composition，China submitted a request for a preliminary ruling by the Panel. China contended that the panel requests did not comply with the requirements of Article 6.2 of the DSU because they failed to provide “a brief summary of the legal basis of the complaint sufficient to present the problem clearly”. In particular，with respect to Section III of the panel requests，China alleged that the requests failed to “plainly connect”：（Ⅰ） the narrative paragraphs and the 37 listed measures；（Ⅱ） the 37 listed measures and the 13 listed treaty provisions；and （Ⅲ） the 13 listed treaty provisions and the narrative paragraphs.…

215. The Panel issued a preliminary ruling in two phases responding to China’s allegation … The first phase of the preliminary ruling was issued to the parties on 7 May 2010. ...The Panel stated that “the sufficiency of a panel request is to be determined by taking into account the Parties’first written submissions in order to assess fully whether the ability of the respondent to defend itself was prejudiced.” Accordingly，the Panel decided to “reserve its decision” on whether Section III of the complainants’panel requests satisfied the requirements of Article 6.2 of the DSU until after it had examined the parties’first written submissions and was “more able to take fully into account China’s ability to defend itself”. In so doing，the Panel referred to an “undertaking from a representative” of the complainants to the effect that “all possible concerns over the undefined scope of their challenge ［would］ be answered once China and the Panel receive［d］ the Complainants’first written submissions”. The Panel added that it was not saying that “all flaws in a panel request can be cured by a first written submission”. The Panel also said that it “expect［ed］ that the Complainants ［would］ clarify in their first written submissions which of the listed measures （or group thereof） for which specific products （or group thereof） are inconsistent with which specific WTO obligations among those listed in the last part of Section III of their panel requests”.

216. On 6 September 2010，following the first Panel meeting，the Panel requested the complainants to list all the measures for which they were seeking recommendations and which WTO provisions each of these measures was alleged to violate. In response，the complainants submitted，on 13 September 2010，a chart setting out，in three columns，the type of “Export Restraint” involved，the respective “Measures，i.e.，Legal Instruments” implicated，and the “WTO Provisions Violated” by each measure. Subsequently，on 1 October 2010，the Panel issued the second phase of its preliminary ruling，where it noted that the complainants “did not directly address in their submissions or in their subsequent oral statements” the question of whether Section III of the complainants’panel requests complied with Article 6.2 of the DSU. Nonetheless，the Panel ultimately concluded that “the complainants’first written submission［s］ set out sufficient connections between the challenged measures and certain violations attributed to such measures.” In reaching this conclusion，the Panel based itself on information contained in the charts filed by the complainants in response to a question posed by the Panel following the first Panel meeting. At the second Panel meeting on 22 November 2010，the United States，in order “［t］o clarify any confusion”，attached to its opening statement a revised chart specifying the measures on which it was seeking a finding by the Panel.

217 ...Ultimately，the Panel rejected China’s claim that Section III of the complainants’panel requests failed to provide “a brief summary of the legal basis of the complaint sufficient to present the problem clearly”...

218. Article 6.2 of the DSU provides，in relevant part：

The request for the establishment of a panel shall be made in writing. It shall indicate whether consultations were held，identify the specific measures at issue and provide a brief summary of the legal basis of the complaint sufficient to present the problem clearly.

219. The Appellate Body has explained that Article 6.2 of the DSU serves a pivotal function in WTO dispute settlement and sets out two key requirements that a complainant must satisfy in its panel request，namely，the “identification of the specific measures at issue，and the provision of a brief summary of the legal basis of the complaint （or the claims）”. Together，these two elements constitute the “matter referred to the DSB”，so that，if either of them is not properly identified，the matter would not be within the panel’s terms of reference. Fulfillment of these requirements，therefore，is “not a mere formality”. As the Appellate Body has noted，a panel request forms the basis for the terms of reference of panels，in accordance with Article 7.1 of the DSU. Moreover，it serves the due process objective of notifying the respondent and third parties of the nature of the complainant’s case. The identification of the specific measures at issue and the provision of “a brief summary of the legal basis of the complaint sufficient to present the problem clearly” are therefore central to defining the scope of the dispute to be addressed by the panel.

220. In order to determine whether a panel request is sufficiently precise to comply with Article 6.2 of the DSU，a panel must scrutinize carefully the language used in the panel request. This involves a case-by-case analysis. Submissions by a party may be referenced in order to confirm the meaning of the words used in the panel request；but the content of those submissions “cannot have the effect of curing the failings of a deficient panel request”. For example，whether a panel request identifies the “specific measures at issue” may depend on the particular context in which those measures operate and may require examining the extent to which they are capable of being precisely identified. At the same time，whether a panel request challenging a number of measures on the basis of multiple WTO provisions sets out “a brief summary of the legal basis of the complaint sufficient to present the problem clearly” may depend on whether it is sufficiently clear which “problem” is caused by which measure or group of measures. The Appellate Body has explained that，in order “to present the problem clearly”，a panel request must “plainly connect the challenged measure（s） with the provision（s） of the covered agreements claimed to have been infringed”. Furthermore，to the extent that a provision contains not one single，distinct obligation，but rather multiple obligations，a panel request might need to specify which of the obligations contained in the provision is being challenged. In our view，a defective panel request may impair a panel’s ability to perform its adjudicative function within the strict timeframes contemplated in the DSU and，thus，may have implications for the prompt settlement of a dispute in accordance with Article 3.3 of the DSU. A complaining Member should therefore be particularly vigilant in preparing its panel request，especially when numerous measures are challenged under several different treaty provisions.

221. With these considerations in mind，we turn to the panel requests at issue in this dispute. We note that the complainants’panel requests are each structured in three separate sections. Section I，entitled “Export Quotas”，challenges the imposition of export quotas on bauxite，coke，fluorspar，silicon carbide，and zinc as inconsistent with Article XI：1 of the GATT 1994 and Paragraphs 162 and 165 of the “China’s Accession Working Party Report”. In Section II，entitled “Export Duties”，the complainants claim that China imposes export duties on bauxite in violation of its commitments under Paragraph 11.3 of the “China’s Accession Protocol”. Whereas Sections I and II each addresses a single form of export restriction，Section III covers a wider set of allegations directed at what is referred to in the title of Section III as “Additional Restraints Imposed on Exportation”.

222. The introductory paragraph in Section III states，in broad terms，that “China imposes other restraints on the exportation of the materials，administers its measures in a manner that is not uniform，impartial，and reasonable，imposes excessive fees and formalities on exportation，and does not publish certain measures pertaining to requirements，restrictions，or prohibitions on exports.” This paragraph is followed by five separate paragraphs in the case of the United States and Mexico，and six paragraphs in the case of the European Union，setting out different allegations of violation relating to varied situations in which obligations under the WTO agreements might not be satisfied，namely，allegations relating to the administration of export quotas，allocation of export quotas，publication of export quota amounts and application procedures，export licensing requirements，minimum export price requirements，and fees and formalities.

223. Each of these paragraphs briefly describes a number of different allegations of violation relating to different types of restraints. These narrative paragraphs are worded in virtually identical terms in each of the three panel requests. They state：

China administers the export quotas imposed on bauxite，coke，fluorspar，silicon carbide，and zinc discussed in Section I above，through its ministries and other organizations under the State Council as well as chambers of commerce and industry associations，in a manner that restricts exports and is not uniform，impartial and reasonable. In connection with the administration of the quotas for these materials，China imposes restrictions on the right of Chinese enterprises as well as foreign enterprises and individuals to export.

China allocates the export quotas imposed on bauxite，fluorspar，and silicon carbide discussed in Section I above，through a bidding system. China administers the requirements and procedures for this bidding system through its ministries and other organizations under the State Council as well as chambers of commerce and industry associations，in a manner that restricts exports and is not uniform，impartial and reasonable. In connection with the administration of this bidding system，China also requires foreign-invested enterprises to satisfy certain criteria in order to export these materials that Chinese enterprises need not satisfy. ［Further，China requires enterprises to pay a charge in order to export these materials that is excessive and imposes excessive formalities on the exportation of these materials.］

China does not publish the amount for the export quota for zinc or any conditions or procedures for applying entities to qualify to export zinc.

In addition，China restricts the exportation of bauxite，coke，fluorspar，manganese，silicon carbide，and zinc by subjecting these materials to non-automatic licensing. China imposes the non-automatic export licensing for bauxite，coke，fluorspar，silicon carbide，and zinc in connection with the administration of the export quotas discussed in Section I，as an additional restraint on the exportation of those materials.

China also imposes quantitative restrictions on the exportation of the materials by requiring that prices for the materials meet or exceed a minimum price before they may be exported. Further，through its ministries and other organizations under the State Council as well as chambers of commerce and industry associations，China administers the price requirements in a manner that restricts exports and is not uniform，impartial，and reasonable. China also does not publish certain measures relating to these requirements in a manner that enables governments and traders to become acquainted with them.

［China also imposes excessive fees and formalities in relation to the exportation of the materials.］

224. Following these narrative paragraphs，each of the three panel requests provides an identical bullet point list of 37 legal instruments，introduced by the phrase：“［The complainant］ understands that these Chinese measures are reflected in，among others：...” The legal instruments listed range from entire codes or charters （such as the Foreign Trade Law of the People’s Republic of China （China’s “Foreign Trade Law”）） to specific administrative measures （such as the Quotas of Fluorspar Lump （Powder） of 2009 （“2009 First Round Fluorspar Bidding Procedures”））. The complainants’panel requests do not identify specific sections or provisions of any of the listed instruments.

225. The final paragraph of Section III of the panel requests consists of a list of 13 treaty provisions. The United States and Mexico state that they consider that “these measures are inconsistent with Article VIII：1（a） and VIII：4，Article X：1 and X：3（a），and Article XI：1 of the GATT 1994 and...” The final paragraph in Section III of the European Union’s panel request is textually identical，except that it refers to Article VIII：1 of the GATT 1994 instead of Article VIII：1（a） of the GATT 1994.

226. China does not contest that Section III of the panel requests identifies the challenged measures with sufficient specificity to comply with Article 6.2 of the DSU. Rather，at issue here is whether Section III provides “a brief summary of the legal basis of the complaint sufficient to present the problem clearly”. As the Appellate Body found in EC-Selected Customs Matters，a brief summary of the legal basis of the complaint as required by Article 6.2 of the DSU should “explain succinctly how or why the measure at issue is considered by the complaining Member to be violating the WTO obligation in question”. Based on our reading of the complainants’panel requests in the present case，it is not clear which allegations of error pertain to which particular measure or set of measures identified in the panel requests. Furthermore，it is unclear whether each of the listed measures relates to one specific allegation described in the narrative paragraphs，or to several or even all of these allegations，and whether each of the listed measures allegedly violates one specific provision of the covered agreements，or several of them.

227. First，the complainants identify，for instance，China’s Foreign Trade Law as a measure at issue. Yet from the language of Section III of the panel requests it is impossible to discern which of the several allegations of violation described in the narrative paragraphs is alleged to have been caused by the Foreign Trade Law，or which provision or provisions of the covered agreements listed in the concluding paragraph are alleged to have been violated by that measure.

228. Second，the WTO provisions listed in Section III contain a wide array of dissimilar obligations. More specifically，the complainants state that they consider that “these measures are inconsistent with Article VIII：1（a） and VIII：4，Article X：1 and X：3（a），and Article XI：1 of the GATT 1994 and...，which incorporates commitments in paragraphs 83，84，162，and 165 of the Working Party Report.” China’s obligations under these various provisions are quite diverse and therefore it cannot be discerned what the particular “problem” is under Article 6.2 of the DSU with respect to the legal instruments listed in Section III.

229. Third，the narrative paragraphs describe in a general manner different allegations of error related to different types of restraints，and do not make clear which measures，or which groups of measures acting collectively，are alleged to be inconsistent with which treaty provisions. For example，the second narrative paragraph of the complainants’panel requests states that “China administers the export quotas...through its ministries and other organizations under the State Council as well as chambers of commerce and industry associations，in a manner that restricts exports and is not uniform，impartial and reasonable” and alleges that，“［i］n connection with the administration of the quotas for these materials，China imposes restrictions on the right of Chinese enterprises as well as foreign enterprises and individuals to export”. This language，when read together with the legal instruments identified in the panel requests and the WTO provisions identified in Section III，groups together disparate problems arising under different treaty provisions.

230. As the Appellate Body has explained，a claim must be presented in a manner that presents the problem clearly within the meaning of Article 6.2. We do not consider this to have been the case here，where Section III of the complainants’panel requests refers generically to “Additional Restraints Imposed on Exportation” and raises multiple problems stemming from several different obligations arising under various provisions of the GATT 1994，China’s Accession Protocol，and China’s Accession Working Party Report. Neither the titles of the measures nor the narrative paragraphs reveal the different groups of measures that are alleged to act collectively to cause each of the various violations，or whether certain of the measures is considered to act alone in causing a violation of one or more of the obligations.

231. Like the Panel，we do not read Section III of the complainants’panel requests as advancing all claims，under all treaty provisions，with respect to all measures. Instead，it appears to us that the complainants were challenging some （groups of） measures as inconsistent with some （groups） of the listed WTO obligations. In the present case，the combination of a wide-ranging list of obligations together with 37 legal instruments ranging from China’s Foreign Trade Law to specific administrative measures applying to particular products is such that it does not allow the “problem” or “problems” to be discerned clearly from the panel requests. Because the complainants did not，in either the narrative paragraphs or in the final listing of the provisions of the covered agreements alleged to have been violated，provide the basis on which the Panel and China could determine with sufficient clarity what “problem” or “problems” were alleged to have been caused by which measures，they failed to present the legal basis for their complaints with sufficient clarity to comply with Article 6.2 of the DSU.

232. With respect to the consequences of the failure to comply with the requirements of Article 6.2 of the DSU，the participants disagree as to whether the Panel frustrated China’s due process rights under that provision. China alleges that，when the panel requests were filed，it was not able to begin preparation of its defence with respect to the claims listed in Section III of the panel requests，“because the measures implicated by the different narrative paragraphs，and the claims made regarding those measures，could not be identified”. The European Union responds that China “effectively and exhaustively” defended all the claims made by the complainants in its first written submission to the Panel，and that this demonstrates that China’s due process rights were not compromised. Referring to China’s statement that the complainants have made “several subsets of claims with respect to several subsets of measures affecting several subsets of product categories”，the United States and Mexico argue that China was aware of “both the possible and likely claims that the Co-Complainants could advance against it”.

233. The Appellate Body has clarified that due process “is not constitutive of，but rather follows from，the proper establishment of a panel’s jurisdiction”. We find it troubling therefore that the Panel，having correctly recognized that a deficient panel request cannot be cured by a complaining party’s subsequent written submissions，nonetheless decided to “reserve its decision” on whether the panel requests complied with the requirements of Article 6.2 until after it had examined the parties’first written submissions and was “more able to take fully into account China’s ability to defend itself”. The fact that China may have been able to defend itself does not mean that Section III of the complainants’panel requests in this dispute complied with Article 6.2 of the DSU. In any event，compliance with the due process objective of Article 6.2 cannot be inferred from a respondent’s response to arguments and claims found in a complaining party’s first written submission. Instead，it is reasonable to expect，in our view，that a rebuttal submission would address arguments contained in the complaining party’s first written submission. We also find it troubling that the second phase of the Panel’s preliminary ruling came only at an advanced stage in the proceedings，on 1 October 2010.

234. In the light of the failure to provide sufficiently clear linkages between the broad range of obligations contained in Articles VIII：1（a），VIII：4，X：1，X：3（a），and XI：1 of the GATT 1994，Paragraphs 2（A）2，5.1，5.2，and 8.2 of Part I of China’s Accession Protocol，and Paragraphs 83，84，162，and 165 of China’s Accession Working Party Report，and the 37 challenged measures，we do not consider that Section III of the complainants’panel requests satisfies the requirement in Article 6.2 of the DSU to provide “a brief summary of the legal basis of the complaint sufficient to present the problem clearly”.

235. Consequently，we find that the Panel erred under Article 6.2 of the DSU in making findings regarding claims allegedly identified in Section III of the complainants’panel requests. We therefore declare moot and of no legal effect the Panel’s findings in paragraphs … of the Panel Reports in respect of claims concerning fees and formalities in connection with exportation. In these circumstances，we have no basis to consider further the arguments raised by China in its appeal and by the complainants in their other appeals regarding these findings.

2.专家组成员

专家组成员由秘书长指定。反对其指定人选的一方必须提出令人信服的理由，其反对意见才有可能被考虑（DSU第8.6条）。如果争端各方在专家组建立20天内提出不同意专家组成员，且争议各方不能就专家组成员达成一致意见，总干事在任何一个争议方的要求下，经会商DSB主席与争端各方，自行决定专家组人选，10天后人选选派生效（DSU第8.7条）。在WTO实践中，总干事几乎在一半的案件中指定过专家组成员。

关于成员的资格问题，DSU第8.1条规定专家组应由“资深政府和/或非政府个人组成，包括曾在专家组任职或曾向专家组陈述案件的人员、曾任一成员代表或一GATT 1947缔约方代表或任何适用协会或其先前协会的理事会或委员会代表的人员、秘书处人员、曾讲授或出版国际贸易法或政策著作的人员，以及曾任一成员高级贸易政策官员的人员”。

总结起来，有三类人可以成为专家组成员：现任或前任政府官员，GATT或WTO官员，贸易方面的学者或律师。事实上，专家组成员绝大多数是现职或前任的政府官员。
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DSU第8.3条规定，在没有当事各方协议的情况下，专家组成员不应当是参与争端的当事方或第三方的公民。在涉及发展中国家的案件中，如果发展中国家要求，专家组至少有一名成员必须来自发展中国家（第8.10条）。当专家组进行案件审理时，应以个人身份任职，既不作为政府代表，也不作为成员方代表，因此，DSU禁止各成员方就专家组审议事项向他们作出指示或对他们施加影响（第8.9条）。

3.专家组职权范围（Term of Reference）

专家组人选决定后的下一个议题，是决定专家组的职权范围。DSU第7.1条规定了专家组的标准职权范围为：“按照（争端各方引用的适用协定名称）的有关规定审查（争端方名称）在……文件中提交DSB的事项，并提出调查结果以协助DSB提出建议或做出该协定规定的裁决。”这个标准职权范围几乎成为专家组在所有案件裁定中统一的职权范围。该规定突破了国际仲裁中仲裁庭职权范围由当事各方自行协商确定的惯例。由于专家组的职权范围事关重大，常常引起争议。例如专家组如何决定那些其他条款与争议条款有关，因此应当被引用来决定最终裁定，或如果争议方提出某一其他条款与争议条款有关时，专家组如何决定是否有关等。

专家组职权范围非常重要。正如上诉机构在“巴西—影响椰子干的措施案”中指出，专家组职权范围的设定满足了正当程序（due process）的要求。它为争端各方提供了有关争议的充分信息，使他们有机会对申请提出反驳意见，同时，通过准确界定有关争议的申请请求，确立了专家组的司法管辖权。

以下“欧盟—紧固件案”中，就其职权范围的确定，专家组较为详细地总结了之前案例中的相关分析。本案案情请参加附件五相关部分。


EC-DEFINITIVE ANTI-DUMPING MEASURES ON CERTAIN



IRON OR STEEL FASTENERS FROM CHINA



WT/DS397/R


7.11 The European Union argues that a number of the claims addressed in China’s first written submission are not within the Panel’s terms of reference either because （1） they were not identified in China’s panel request consistently with the requirements of Article 6.2 of the DSU，or （2） they were not subject to consultations....

7.13 The first set of terms of reference objections raised by the European Union pertains to China’s panel request. We note that under Article 7.1 of the DSU，it is the complaining party’s request for establishment of a panel-that is，the panel request-that determines the terms of reference of a WTO panel. Article 6.2 of the DSU provides，in relevant part：（contents omitted）

Therefore，a panel request must identify the specific measures at issue and must provide a brief summary of the legal basis of the complaint sufficient to present the problem clearly. Together，these two elements constitute the “matter referred to the DSB”，which forms the basis of a panel’s terms of reference under Article 7.1 of the DSU. It is important that the panel request be sufficiently clear for two reasons：first，it defines the jurisdiction of the panel，since only the matter（s） raised in the panel request fall within the panel’s terms of reference；and second，it serves the due process objective of notifying the parties and potential third parties of the nature of a complainant’s case. To ensure the fulfilment of these objectives，a panel has to examine the panel request carefully “to ensure its compliance with both the letter and the spirit of Article 6.2 of the DSU”.

7.14 The Appellate Body’s analysis in Korea-Dairy offers guidance as to how a panel should address the issue of whether a panel request provides “a brief summary of the legal basis of the complaint sufficient to present the problem clearly” in accordance with Article 6.2 of the DSU. First，the issue is to be resolved on a case-by-case basis. Second，the panel must examine the panel request very carefully to ensure its compliance with both the letter and the spirit of Article 6.2 of the DSU. Third，the panel should take into account the nature of the particular provision at issue-i.e.，where the Articles listed establish not one single，distinct obligation，but rather multiple obligations，the mere listing of treaty Articles may not satisfy the standard of Article 6.2.

7.15 Thus，with respect to the European Union’s argument that certain claims addressed in China’s first written submission were not identified in its panel request consistently with the requirements of Article 6.2 of the DSU，we shall base our assessment on the principles outlined above. This will require us，in each instance，to consider the text of China’s panel request to determine whether it identifies the specific measure，and provides a brief summary of the legal basis of the complaint，and potentially whether the European Union has been prejudiced by the formulation of the panel request. Moreover，as stated by the Appellate Body，compliance with the requirements of Article 6.2 of the DSU must be demonstrated on the basis of the text of the panel request read as a whole，and defects in the panel request cannot be cured in the subsequent submissions of the parties.

7.16 The second set of terms of reference objections raised by the European Union relates to consultations. The European Union asserts that some of the claims which it acknowledges are sufficiently set out in China’s panel request，are nonetheless outside the Panel’s terms of reference because they were not subject to consultations. In support of its assertions，the European Union refers to alleged inadequacies in China’s request for consultations and/or asserts that no consultations took place with respect to certain claims.

7.17 This portion of the European Union’s terms of reference objections raises the question of the relationship between a complaining party’s request for consultations and the panel’s terms of reference. We note that the DSU does not contain a provision that directly addresses this issue. Article 4 of the DSU，entitled “Consultations”，provides in relevant part：（contents omitted
 ）

Article 17 of the AD Agreement also contains provisions regarding consultations between WTO Members in disputes under that Agreement，providing in relevant part：（contents omitted
 ）

7.18 Thus，Article 4.4 of the DSU provides that a request for consultations has to identify the measures at issue and indicate the legal basis of the complaint. Article 4.7 of the DSU，in turn，stipulates that if parties fail to settle the dispute within 60 days from the receipt of the consultations request，the complaining party may request the establishment of a panel. Article 17.1 of the AD Agreement states that the DSU applies to the consultations and the settlement of disputes that arise under the AD Agreement. Article 17.3 of the AD Agreement provides that if a Member considers that any benefit accruing to it，directly or indirectly，under the AD Agreement is nullified or impaired，or that the achievement of any objective is impeded by another Member，it may request consultations with the Member concerned. Article 17.4 states that if parties fail to settle the dispute through consultations，the complaining Member may refer the matter to the DSB to seek the establishment of a panel. Finally，Article 17.5 provides that the DSB would，in such a situation，establish a panel to resolve the dispute.

7.19 In our view，none of these legal provisions supports the proposition that a complaining Member is precluded from identifying in its panel request claims not specifically identified in its request for consultations. Article 6.2 of the DSU requires that a panel request must indicate whether consultations were held，but neither it nor any other provision of the DSU indicates that the scope of the request for consultations determines the precise scope of the subsequent panel request.

7.20 We note that the effect of a complaining Member’s request for consultations on a panel’s terms of reference has been discussed extensively in prior panel and Appellate Body reports. In Canada-Aircraft，for instance，the respondent argued that certain claims raised with respect to measures that were not identified in the complaining Member’s request for consultations fell outside the panel’s terms of reference. The panel rejected this argument. The panel underlined the fact that a panel’s terms of reference were determined by the complaining Member’s panel request，adding that as long as the request for consultations and the panel request concerned the same “dispute”，the claims raised in the panel request would fall within its terms of reference even if they were not raised in the request for consultations. In the panel’s view，“this approach ［sought］ to preserve due process while also recognising that the”matter“on which consultations are requested ［would］ not necessarily be identical to the”matter“identified in the request for establishment of a panel”. It follows from this reasoning that the scope of a request for consultations and that of a panel request do not have to be identical. The panel’s findings on this particular issue were not appealed.

7.21 A similar issue arose in Brazil-Aircraft. The respondent in that case argued that certain subsidy programmes not identified in the complaining Member’s request for consultations were not within the panel’s terms of reference，even though they were identified in the panel request. The panel noted that under the DSU，the terms of reference of a WTO panel were determined by the complaining Member’s panel request，not its request for consultations. While acknowledging the importance of the consultations in terms of clarifying the situation between the parties to the dispute，the panel nevertheless reasoned that “to limit the scope of the panel proceedings to the identical matter with respect to which consultations were held could undermine the effectiveness of the panel process”. According to the panel：

“［A］ panel may consider whether consultations have been held with respect to a “dispute”，and that a preliminary objection may properly be sustained if a party can establish that the required consultations had not been held with respect to a dispute. We do not believe，however，that either Article 4.7 of the DSU or Article 4.4 of the SCM Agreement requires a precise identity between the matter with respect to which consultations were held and that with respect to which establishment of a panel was requested.”

On appeal，the Appellate Body agreed with the panel’s reasoning：

“We do not believe，however，that Articles 4 and 6 of the DSU，or paragraphs 1 to 4 of Article 4 of the SCM Agreement，require a precise and exact identity between the specific measures that were the subject of consultations and the specific measures identified in the request for the establishment of a panel. As stated by the Panel，”［o］ne purpose of consultations，as set forth in Article 4.3 of the SCM Agreement，is to ‘clarify the facts of the situation’，and it can be expected that information obtained during the course of consultations may enable the complainant to focus the scope of the matter with respect to which it seeks establishment of a panel. “We are confident that the specific measures at issue in this case are the Brazilian export subsidies for regional aircraft under PROEX. Consultations were held by the parties on these subsidies，and it is these same subsidies that were referred to the DSB for the establishment of a panel. ...

7.22 More recently，the Appellate Body，in US-Upland Cotton，underlined the importance of not allowing the request for consultations to inappropriately limit the scope of the dispute，observing：

“As long as the complaining party does not expand the scope of the dispute，we hesitate to impose too rigid a standard for the ‘precise and exact identity’between the scope of consultations and the request for the establishment of a panel，as this would substitute the request for consultations for the panel request. According to Article 7 of the DSU，it is the request for the establishment of a panel that governs its terms of reference，unless the parties agree otherwise.”

7.23 In Mexico-Anti-Dumping Measures on Rice，the respondent argued that the complainant had broadened the scope of the legal basis of the complaint in the panel request compared with the request for consultations and asked the panel to find that the claims associated with the new legal provisions cited in the panel request were outside the panel’s terms of reference. The panel declined the request，stating：

“In our view，the fact that certain provisions were added to the list of alleged violations in the request for establishment compared to the request for consultations is a consequence of the consultation process which serves the purpose of clarifying the facts of the situation enabling the complainant to focus the scope of the matter with respect to which it seeks the establishment of a panel. It does not mean that no consultations were held on the matter，as the only difference between the request for consultations and the request for establishment consists of the fact that a number of closely related legal provisions alleged to have been violated were added. The measures remained the same and so did the legal basis for the complaint，as is evident from the narrative provided in the request for establishment. In our view，consultations were thus held on the matter on which the establishment of a Panel was requested. We therefore reject Mexico’s request in this respect.”

The Appellate Body upheld the panel’s findings in this regard. The Appellate Body recalled its previous findings on this issue and pointed out that the reasoning of prior reports regarding the difference between the scope of the request for consultations and the panel request with respect to the specific measures at issue equally applied to the difference between these two documents with respect to the legal basis of the complaint. The Appellate Body emphasised that the role of consultations was to allow the exchange of information necessary to refine the contours of the dispute，as a result of which the complaining Member might reformulate its claims in its panel request. According to the Appellate Body：

“［It］ is not necessary that the provisions referred to in the request for consultations be identical to those set out in the panel request，provided that the ‘legal basis’in the panel request may reasonably be said to have evolved from the ‘legal basis’that formed the subject of consultations. In other words，the addition of provisions must not have the effect of changing the essence of the complaint.”

7.24 Based on the foregoing，we consider that there does not have to be precise identity between China’s request for consultations and its panel request，either with regard to the specific measures at issue or with regard to the legal basis of the complaint. As long as the request for consultations and the panel request concern “the same matter” or，put differently，as long as the legal basis of the panel request “may reasonably be said to have evolved from the legal basis identified in the request for consultations”，a claim not specifically identified in China’s request for consultations，but properly identified in the panel request，will fall within our terms of reference.

7.25 Finally，with regard to consultations，we recall that China，in Exhibit CHN-65，submitted a list of questions that were allegedly sent to the European Union prior to consultations and were discussed during consultations. China submitted this document in response to the factual assertion made by the European Union that some claims identified in China’s panel request were not discussed during consultations. This raises the question of what determines the scope of consultations between the parties to a dispute：the request for consultations or what is actually discussed in such consultations We note that this particular issue also arose in US-Upland Cotton. The factual circumstances presented in US-Upland Cotton were very similar to those presented in these proceedings. The complaining party in that dispute presented to the panel a list of questions that had been submitted in writing to the respondent during consultations. In determining whether the complainant had broadened the scope of the dispute in its panel request，the panel took this list into consideration in considering what had actually been discussed during the consultations between the parties. The Appellate Body，however，disapproved the panel’s actions in this regard，concluding that panels should limit their analysis regarding the scope of consultations to the written request for consultations. The Appellate Body considered that to examine what happened in consultations would be contrary to Articles 4.6 and 4.4 of the DSU，which provide，respectively，that consultations shall be confidential and that the request for consultations be made in writing and notified to the DSB. The Appellate Body also noted that often it would be difficult for a panel to find out what was discussed in consultations because there is no public record of those discussions and parties often disagree about what was discussed.

7.26 Taking the Appellate Body’s reasoning into consideration，we find that it would not be appropriate to look into what was actually discussed between China and the European Union in the consultations between the parties，and we will therefore limit our analysis regarding the scope of consultations to the text of China’s request for consultations.…

Whether All Claims Raised by China in Connection With the Basic

AD Regulation are Within the Panel’s Terms of Reference

7.43 We note that the premise for the European Union’s preliminary objection with respect to China’s claims under Articles 6.10，9.3 and 9.4 of the AD Agreement is the allegation that the specific measure at issue，i.e.，Article 9（5） of the Basic AD Regulation，addresses only the imposition of anti-dumping duties，whereas the three provisions of the AD Agreement cited by China concern the determination of dumping margins or the establishment of the level of anti-dumping duties. Since，according to the European Union，the specific measure at issue does not address the calculation of dumping margins，the European Union argues that claims under the provisions of the AD Agreement which deal with the calculation of margins fall outside our terms of reference.

7.44 In this regard，we agree with China that the European Union confuses the identification of the claims in the panel request with the arguments that are to be developed in the subsequent panel proceedings. We find it relevant and important in this regard that the European Union dedicates a significant portion of its substantive arguments regarding these three claims to its effort to demonstrate that Article 9（5） of the Basic AD Regulation does not concern the calculation of dumping margins and therefore does not fall within the scope of the obligations set forth under these three provisions. Indeed，it is clear to us that whether Article 9（5） of the Basic AD Regulation is limited to the imposition of dumping duties，or also relates to the calculation of dumping margins or the establishment of the level of anti-dumping duties，is a disputed matter that must be resolved as part of the substance of this case，rather than a matter to be assumed in the context of resolving a preliminary objection. We note that this argument is the only basis for the European Union’s terms of reference objection in this context. We therefore find that China’s claims under Articles 6.10，9.3 and 9.4 of the AD Agreement are within our terms of reference.

以下“美国—禽肉案”部分，讨论了专家组职权范围规则运用中出现的一种特殊情况。本案案情请参见附件五相关部分。


US-CERTAIN MEASURES AFFECTING IMPORTS



OF POULTRY FROM CHINA



WT/DS392/R


7.3 ...the United States argues that consultations were not requested under the SPS Agreement. China’s consultations request reads in the relevant parts as follows：

“In addition，although China does not believe that the US measures at issue restricting imports of poultry products from China constitute sanitary and phytosanitary measures （‘SPS measure’） within the meaning of the ‘SPS Agreement’，if it were demonstrated that any such measure is an SPS measure，China also requests consultations with the US pursuant to Article 11 of the SPS Agreement. In particular，to the extent any such measure is demonstrated to be an SPS measure，China considers that the measure is in breach of the US obligations under the SPS Agreement，including but not limited to Articles 2.1-2.3，3.1，3.3，5.1-5.7，and 8 thereof.

Generally，to the extent it is demonstrated that any such measure is an SPS measure，China is concerned that the US measure may violate Articles 2.1，2.2，5.1-5.4，and 5.6 of the SPS Agreement，because any SPS measure is not based on a proper assessment of the particular risks presented and is not supported by sufficient scientific evidence. China is also concerned that any such measure，to the extent not applied with respect to similarly situated imports from other Members，may violate Articles 2.3 and 5.5 of the SPS Agreement. Moreover，China is concerned that any SPS measure fails to observe the provisions of Annex C of the SPS Agreement with respect to the operation of control，inspection and approval procedures，and may therefore violate Article 8 of the SPS Agreement. Additionally，China is unaware of any basis on which any such US measure is justified under international standards，guidelines or recommendations，or otherwise，consistently with Articles 3.1 and 3.3 of the SPS Agreement. Finally，China is unaware of any basis on which such US measure is justified by Article 5.7 of the SPS Agreement，if applicable.”…

7.12 Although China’s consultations request does refer to Article 11 of the SPS Agreement，the United States argues that China’s conditional language means that consultations were not actually requested. The United States explains that China first stated in its consultations request that it does not believe that the measures at issue fall within the SPS Agreement. China then stated that if it were demonstrated that any such measure is an SPS measure，it also requests consultations with the United States pursuant to Article 11 of the SPS Agreement. The United States argues that as China stated that it does not believe that the relevant measures are SPS measures，China also rendered it clear that the imposed condition for a request for consultations pursuant to Article 11 of the SPS Agreement had not been fulfilled. The United States therefore submits that the only conclusion that can be reached is that the condition was not fulfilled and thus that no request pursuant to Article 11 of the SPS Agreement was made.…

7.25 The Panel is therefore called upon to determine whether China’s use of the conditional tense in its consultations request means that China has not requested consultations under the SPS Agreement and whether that would deprive the Panel of jurisdiction to hear China’s claims under the SPS Agreement. We note that there is substantial jurisprudence on the relevance of the consultations request and the holding of consultations to a panel’s terms of reference. However，the implications of using the conditional tense in a consultations request have never been considered by previous panels or the Appellate Body.

7.26 A panel’s terms of reference，as provided for in Article 7.1 of the DSU，are generally set in the Panel Request which must follow the rules set forth in Article 6.2 of the DSU. Additionally，the Appellate Body has explained that “as a general matter，consultations are a prerequisite to panel proceedings” and has underscored the importance and benefits of consultations. In particular the Appellate Body has pointed out that consultations serve to help the parties assess the strengths and weaknesses of the case，narrow the scope of differences between them and reach a mutually agreed solution. In addition，consultations provide the parties with an opportunity to define and delimit the scope of the dispute.

7.27 Consultations are regulated in Article 4 of the DSU. Article 4.2 of the DSU provides that “［e］ach Member undertakes to... afford adequate opportunity for consultation regarding any representations made by another Member concerning measures affecting the operation of any covered agreement taken within the territory of the former”.

7.28 The Appellate Body also observed in Brazil-Aircraft，that “Articles 4 and 6 of the DSU... set forth a process by which a complaining party must request consultations，and consultations must be held，before a matter may be referred to the DSB for the establishment of a panel”. In that same proceeding，the panel had considered that because the DSU essentially requires the DSB to establish a panel automatically upon request of a party，a panel cannot rely upon the DSB to ascertain that requisite consultations have been held and to establish a panel only in those cases. Accordingly，the panel determined “that a panel may consider whether consultations have been held with respect to a ‘dispute’，and that a preliminary objection may properly be sustained if a party can establish that the required consultations had not been held with respect to a dispute.”

7.29 The requirements that apply to consultations requests are set out in Article 4.4 of the DSU，which provides，in relevant part，that “［a］ny request for consultations shall be submitted in writing and shall give the reasons for the request，including identification of the measures at issue and an indication of the legal basis for the complaint.”

7.30 We note that the term “legal basis of the complaint” has not been interpreted in respect of Article 4.4 of the DSU. The Appellate Body has，however，interpreted the same term as used in Article 6.2 of the DSU to mean the claim made by the complaining party. The Appellate Body has also clarified that a claim sets forth the complainant’s view “that the respondent party has violated，or nullified or impaired the benefits arising from，an identified provision of a particular agreement.” Given the nearly identical language in Article 4.4 of the DSU，we consider that this understanding could also be applied to the term “legal basis for the complaint” in Article 4.4.

7.31 Article 4.4 of the DSU however requires the consultations request to include an “indication of the legal basis of the complaint” while Article 6.2 of the DSU requires the panel request to “provide a brief summary of the legal basis for the complaint sufficient to present the problem clearly”.

7.32 In this respect，China argues that “indication” of the legal basis of the complaint under Article 4.4 requires significantly less than what is required under Article 6.2，i.e. “identify the specific measures at issue and provide a brief summary of the legal basis for the complaint sufficient to present the problem clearly”. In China’s view，an “indication” under Article 4.4 is a “hint suggestion，or piece of information from which more may be inferred” while Article 6.2 requires a description that is “sufficient” meaning adequate for a certain purpose，enough，to present the problem clearly. China considers that this difference reflects the heightened burden of panel requests under Article 6.2 of the DSU and the understanding that the legal basis of a claim often evolve during the course of consultations. China thus submits that it had met the burden of providing as “indication” in terms of Article 4.4 of the DSU.

7.33 The United States agrees that an “indication” of the legal basis does not require that all the claims be spelled out in the consultations request. However，the United States argues that this distinction is not pertinent to the issue of whether claims under the SPS Agreement are within the Panel’s terms of reference，because，in its view，China’s consultations request plainly states China’s view that the United States’measure is not subject to the SPS Agreement.

7.34 In describing how a panel must examine a panel request for consistency with the obligations in Article 6.2 of the DSU，the Appellate Body has noted that the panel request must be examined as a whole and in light of attendant circumstances. Given the relationship between the consultations request and the panel request，the shared language in Article 4 and Article 6.2 of the DSU，the similar purposes of the two requests，i.e. to delimit the scope of the dispute，and the need to interpret both provisions in a harmonious way，we find the Appellate Body reasoning pertinent for the analysis of the consistency of consultations requests with the obligations of Article 4.4 of the DSU as well.

7.35 The Panel is aware that in making its analysis of whether a particular claim was included in the consultations request，it should not inquire as to what actually occurred during consultations. The panel in Korea-Alcoholic Beverages correctly noted that “［t］he only requirement under the DSU is that consultations were in fact held... ［w］hat takes place in those consultations is not the concern of a panel”. The Appellate Body explained in US-Upland Cotton that examining what took place in the consultations would seem contrary to Article 4.6 of the DSU，which provides that “consultations shall be confidential，and without prejudice to the rights of any Member in any further proceedings.” Finally，the Appellate Body noted that，there is no public record of what actually transpires during consultations and parties will often disagree about what，precisely，was discussed.

7.36 Therefore，the Panel will inquire whether China indicated the SPS Agreement as a legal basis for its complaint in its consultations request and in doing so will look at that consultations request as a whole and in light of the attendant circumstances. However，the Panel will not use as a basis for its determination what either party alleges took place during consultations. Therefore，while we will consider the exchange of letters in April 2009-which are precisely about the scope of China’s consultations request-we will not consider any questions posed or answers given during the consultations.


Whether China has requested consultations pursuant to the SPS Agreement


7.37 The United States focuses its argumentation on China’s statement that it does not believe that the United States’measures are SPS measures and that it is requesting consultations with the United States pursuant to Article 11 of the SPS Agreement “if it were demonstrated that any such measure is an SPS measure”.

7.38 According to the United States，a “conditional” request for consultations under Article 11 of the SPS Agreement does not amount to an “actual” request for consultations pursuant to Article 11 of the SPS Agreement. Most importantly，the United States contends that it would have no way of knowing whether the condition had been satisfied and that China’s request had become operative.

7.39 Although the language in China’s consultations request and，in particular，the reference to a “demonstration” that the measures in question are SPS measures，is not the most artful，the Panel，further to the abovementioned jurisprudence，should not look at one phrase in the consultations request in isolation，but rather examine the consultations request as a whole and in light of the “attendant circumstances.” This means that the Panel needs to consider the consultations request in its entirety and place the SPS references in the context of the rest of the consultations request. Additionally，the Panel will consider whether the exchange of letters are part of the “attendant circumstances” of the consultations request.

7.40 With respect to the rest of the consultations request，the Panel notes that China’s consultations request deals with US measures affecting the importation of poultry products from China into the United States. Additionally，in paragraph 1 of the consultations request，China states that it “is concerned that Section 727，in conjunction with the overall US regime for regulating imports of poultry products places restrictions on the import from China of poultry products that are inconsistent with the United States’WTO obligations.” The Panel is of the view that it is reasonable to interpret this reference to the overall regime for the importation of poultry products to be a reference to the PPIA as well as its implementing regulations，especially given China’s reference，in the immediately succeeding paragraph to 9 CFR §381.196 as one of several US regulations that cannot be implemented because of Section 727. There is no dispute among the parties that the PPIA and the regulatory regime set up pursuant to its mandate are SPS measures.

7.41 China’s consultation request，after outlining the legal basis for its complaint with respect to Articles I and XI of the GATT 1994，includes，in paragraphs 6 and 7，controversial language where it specifically references the SPS Agreement.

7.42 It appears to the Panel that China was attempting to challenge Section 727 under the GATT 1994 and the Agreement on Agriculture，and，in the alternative，under the SPS Agreement in the event the United States argued that Section 727 is an SPS measure within the scope of the SPS Agreement. It thus seems to the Panel that China wanted to ensure that the SPS Agreement was within the Panel’s terms of reference in such a case. Rather than being confusing，this seems consistent with the panel’s reasoning in Korea-Commercial Vessels that “if a complaining party wishes to pursue claims in respect of a given measure under multiple provisions，whether complementarily or alternatively，not only is it permitted by Article 6.2 of the DSU to refer to all of those provisions in its request for establishment，but it is required to do so.” The Panel is of the view that the same logic should also apply to consultations requests.

7.43 Given the surrounding context，the Panel is of the view that China’s consultations request did “indicate” an SPS basis for its complaint，even if that basis，seen in isolation，was qualified in somewhat unclear conditional language. In that respect，it is important to note that although there are many similarities between Articles 4.4 and 6.2 of the DSU and they should be interpreted in an harmonious way，the obligation on a Member in its consultations request is to “indicate” the legal basis for the complaint whereas the obligation in the panel request is to provide a “brief legal summary of the legal basis of the complaint sufficient to present the problem clearly.” Therefore，an indication is something less than a summary sufficient to present the problem clearly. While the Panel does not wish to be perceived as encouraging WTO Members to present their problems confusingly in their consultations request，it does seem that there is a bit more leeway in how WTO Members phrase complaints in a consultations request vis-à-vis the clarity required in a panel request which is the final word on the scope of the dispute.

7.44 Additionally，if we move beyond the consultations request itself to an examination of the “attendant circumstances” and include in that examination the exchange of letters between the United States and China，China’s intentions and the United States’understanding thereof，becomes even clearer.

7.45 We note that China’s letter advises the United States that its understanding is not correct and goes on to say that：

“Through its request for consultations （WT/DS392/1），China has requested consultations under Article 11 of the SPS Agreement to cover a contingency，namely the demonstration that any of the listed measures is an SPS measure. To that end，China will shortly provide the United States with written questions requesting the United States to provide answers during the consultations concerning the nature and status of measures identified in the consultation request. Thus，China has indeed requested，and the United States and China will engage in，a consultation that fully addresses relevant questions concerning whether any of the U.S. measures are SPS measures within the meaning of the SPS Agreement. The parties will also consult on the questions regarding the various claims under the SPS Agreement applicable to such measures，as stated in China’s consultations request.”

7.46 As noted by the United States itself，the Appellate Body has concluded that “consultations provide the parties an opportunity to define and delimit the scope of the dispute between them.” Accordingly，if through consultations the complaining party obtains a better understanding of the operation of a challenged measure such that additional provisions of the covered agreements become relevant，it may reformulate its complaint to include these other provisions，even from covered agreements not mentioned in the consultations request，so long as the legal basis in the panel request may reasonably be said to have evolved from the legal basis that formed the subject of consultations.

7.47 We also recall the reasoning of the panel in China-Publications and Audiovisual Products，pursuant to the Appellate Body’s conclusions in Mexico-Anti-Dumping Measures on Rice，that：

“［I］n some circumstances，a claim based upon a WTO provision of a covered agreement which was not contained in the request for consultations，can nevertheless be considered to be within a panel’s terms of reference. If through consultations the complaining party obtains a better understanding of the operation of a challenged measure such that additional provisions of the covered agreements become relevant it may reformulate its complaint to include these other provisions so long as the legal basis in the panel request may reasonably be said to have evolved from the legal basis that formed the subject of consultations.”

7.48 It seems to us that what has happened in this case is that China merely forecasted its expectation of obtaining a better understanding of the operation of the challenged measures and that the SPS Agreement might be relevant in the consultations request rather than simply waiting to reveal the possibility of an SPS claim in the Panel Request. The Panel finds it difficult to sustain a reading of Articles 4 and 6 of the DSU whereby a complainant could make no reference to the possibility of an evolution of its claims in its consultations request and nevertheless have those claims included in the terms of reference of the panel，yet a complainant who did mention them would have them excluded.

7.49 In light of the above，the Panel therefore concludes，examining the consultations request as a whole，that China，in its Consultation Request，indicated that the SPS Agreement would serve as the basis of its claims，albeit
 in a conditional manner. Additionally，an examination of the attendant circumstances，most notably the exchange of letters prior to consultations taking place，supports the conclusion that the SPS Agreement was indicated as a basis for China’s claims. Accordingly，the Panel finds that China did request consultations inter alia
 pursuant to Article 11 of the SPS Agreement and that，therefore，China’s SPS claims are within its terms of reference.

7.50 The Panel therefore disagrees with the United States’contention that China did not request consultations under the SPS Agreement and finds that China did request consultations pursuant to Article 11 of the SPS Agreement，indicated the various provisions of that Agreement that were the basis for its claims，and that，therefore，China’s SPS claims are within its terms of reference.

对于一个已经过期失效的贸易措施，专家组是否有权裁定？以下“美国—禽肉案”的分析回答这个问题。


US-CERTAIN MEASURES AFFECTING IMPORTS



OF POULTRY FROM CHINA



WT/DS392/R


7.51 The United States has contended，and China agreed，that Section 727 expired on 30 September 2009，i.e. two days after the deadline for China’s first written submission. This raises the question of whether the Panel should make findings on a measure that is no longer in force. We note that the United States has not requested the Panel not to make findings on an expired measure. Nevertheless，the Panel believes that before going ahead and examining the WTO consistency of Section 727 pursuant to China’s various claims，we need to decide whether we may make rulings and recommendations on a measure that is no longer in force.

7.52 The United States alleges that Section 727 has expired and thus has been supplanted by Section 743. The United States further argues that any funding restriction imposed by Section 743 has been lifted as a consequence of the Secretary of Agriculture’s issuance of a letter to the US Congress on 12 November 2009. As indicated above，the United States has not requested the Panel not to rule on Section 727.

7.53 China does not contest that Section 727 is no longer in force. For China，though，the expiration of Section 727 has no bearing on the Panel’s terms of reference，as Section 727 expired after the Panel was established and its terms of reference were set. China contends that measures expiring after the establishment of a panel or during the panel process have repeatedly been found by panels and the Appellate Body to be within a panel’s jurisdiction. As an example，China argues，in Indonesia-Autos，the panel rejected Indonesia’s argument that the National Car program was a moot issue because it had expired. In doing so，China explains，the panel referenced several GATT and WTO disputes where measures included in the terms of reference were terminated after the commencement of the panel proceedings，and where panels nevertheless went on to make findings in respect of those measures. China submits that this approach has been followed in subsequent disputes，such as EC-Selected Customs Matters and US-Upland Cotton. China stresses that，in US-Upland Cotton，the Appellate Body noted that “GATT and WTO panels have frequently made findings with respect to measures withdrawn after the establishment of the panel ［and］ ［i］n none of these cases has a panel or the Appellate Body premised its decision on the view that，a priori，an expired measure could not be within a panel’s terms of reference”.

7.54 The Panel will therefore determine whether it should rule on an expired measure. The Appellate Body explained in EC-Bananas III （Article 21.5-Ecuador II），“once a panel has been established and the terms of reference for the panel have been set，the panel has the competence to make findings with respect to the measures covered by its terms of reference.” The Appellate Body thus concluded that it is “within the discretion of the panel to decide how it takes into account...a repeal of the measure at issue.” It is therefore within our discretion to decide whether to make findings on Section 727.

7.55 We note that，in the past，panels have decided to make rulings on expired measures where the respondent Member had not conceded the WTO inconsistency of the measure and the repealed measure could be easily re-imposed. In our view，this is precisely the case of Section 727 since the United States does not concede the alleged WTO inconsistency of Section 727 and the appropriations legislation in the United States is of an annual nature. As explained...above，Section 727 reiterated the language of a previous annual appropriations provision with identical wording，Section 733，and it has now expired and a new provision，Section 743，has been adopted to address FSIS access to appropriated funds for activities regarding China’s equivalence application. Although we acknowledge that Section 743 does not share the same language as Section 727 and its predecessor，Section 733，we consider that if we were to refuse to make findings on the expired measure-Section 727-the Panel might be depriving China of any meaningful review of the consistency of the United States’actions with its WTO obligations，while allowing the repetition of the potentially WTOinconsistent conduct. This would certainly call to mind the “moving target” scenario which the Appellate Body in Chile-Price Band System stated that a complainant should not have to face.

7.56 The Panel will thus proceed to make findings on the WTO consistency of Section 727 which is within its terms of reference. Nevertheless，the Panel recognizes that it would not be appropriate to make recommendations pursuant to Article 19 of the DSU with respect to a WTO-inconsistent repealed measure that has ceased to have legal effect. Indeed，if the Panel finds that Section 727 was inconsistent with any of the provisions of the covered agreements within its terms of reference，it would be pointless to ask the United States to bring Section 727 into conformity with those covered agreements since the measure is no longer in force.

7.57 The Panel therefore concludes that it will proceed to make findings on the WTO-consistency of Section 727 which is within its terms of reference.

4.专家组的审议标准（Standards of Review）

DSU第11条是关于专家组审议标准的一般规定，要求专家组对其审议的事项，包括案件事实和有关适用协定的可适用性，以及事项与可适用协定的一致性“作出客观评估”。除此之外，WTO《反倾销协定》第17.6条规定以“客观”和“无偏见”作为专家组的审议标准。以下“欧盟—紧固件案”裁定分析了反倾销案件中专家组的审议标准。本案案情请参见附件五相关部分。


EC-DEFINITIVE ANTI-DUMPING MEASURES ON CERTAIN



IRON OR STEEL FASTENERS FROM CHINA



WT/DS397/R


7.2 Article 11 of the DSU provides the standard of review for WTO panels in general. Article 11 imposes upon panels a comprehensive obligation to make an “objective assessment of the matter”，an obligation which embraces all aspects of a panel’s examination of the “matter”，both factual and legal.

7.3 Article 17.6 of the AD Agreement，which sets forth the special standard of review applicable to disputes under the AD Agreement，provides：

“（Ⅰ）in its assessment of the facts of the matter，the panel shall determine whether the authorities’establishment of the facts was proper and whether their evaluation of those facts was unbiased and objective. If the establishment of the facts was proper and the evaluation was unbiased and objective，even though the panel might have reached a different conclusion，the evaluation shall not be overturned；

（Ⅱ）the panel shall interpret the relevant provisions of the Agreement in accordance with customary rules of interpretation of public international law. Where the panel finds that a relevant provision of the Agreement admits of more than one permissible interpretation，the panel shall find the authorities’measure to be in conformity with the Agreement if it rests upon one of those permissible interpretations.”

Taken together Article 11 of the DSU and Article 17.6 of the AD Agreement establish the standard of review we will apply with respect to both the factual and the legal aspects of the present dispute.

7.4 Thus，we will find the challenged anti-dumping determination to be consistent with the AD Agreement if we find that the EU investigating authorities established the facts properly and evaluated them in an unbiased and objective manner，and that the determinations in question were based on a permissible interpretation of the relevant treaty provisions. In our assessment of the matter，we must limit our review to the “facts made available in conformity with appropriate domestic procedures to the authorities of the importing Member”，in accordance with Article 17.5（ii） of the AD Agreement. We will not undertake a de novo review of the evidence before the investigating authority during the proceeding，and will not substitute our judgement for that of the EU investigating authorities even though we might have made a different determination were we examining the evidence that was before the investigating authorities ourselves.

7.5 The Appellate Body has clarified a panel’s standard of review of the facts pursuant to the above provisions in the following terms：

“It is well established that a panel must neither conduct a de novo review nor simply defer to the conclusions of the national authority. A panel’s examination of those conclusions must be critical and searching，and be based on the information contained in the record and the explanations given by the authority in its published report. A panel must examine whether，in the light of the evidence on the record，the conclusions reached by the investigating authority are reasoned and adequate. What is ‘adequate’will inevitably depend on the facts and circumstances of the case and the particular claims made，but several general lines of inquiry are likely to be relevant. The panel’s scrutiny should test whether the reasoning of the authority is coherent and internally consistent. The panel must undertake an in-depth examination of whether the explanations given disclose how the investigating authority treated the facts and evidence in the record and whether there was positive evidence before it to support the inferences made and conclusions reached by it. The panel must examine whether the explanations provided demonstrate that the investigating authority took proper account of the complexities of the data before it，and that it explained why it rejected or discounted alternative explanations and interpretations of the record evidence. A panel must be open to the possibility that the explanations given by the authority are not reasoned or adequate in the light of other plausible alternative explanations，and must take care not to assume itself the role of initial trier of facts，nor to be passive by ‘simply accept［ing］ the conclusions of the competent authorities.’”

以下，专家组在“美国—钢铁保障措施案”中分析了保障措施争议中的审议标准。本案案情请参见附件五相关部分。


US-DEFINITIVE SAFEGUARD MEASURES ON IMPORTS



OF CERTAIN STEEL PRODUCTS



WT/DS252/R


10.21 ...The Panel would like to recall at this early stage that the general standard of review contained in Article 11 of the DSU is applicable to disputes involving claims of violation of the Agreement on Safeguards and Article XIX of GATT 1994.

10.22 The jurisprudence has examined the application of such general standard of review in the specific context of the Agreement on Safeguards. In Argentina-Footwear （EC），the Appellate Body stated that，pursuant to Article 4，a Panel cannot conduct a de novo review of the evidence or substitute its analysis and judgment for that of the importing Member，but “［t］o determine whether the safeguard investigation and the resulting safeguard measure applied by ［a Member］ were consistent with Article 4 of the Agreement on Safeguards，the Panel was obliged，by the very terms of Article 4，to assess whether the ［Member’s］ authorities had examined all the relevant facts and had provided a reasoned explanation of how the facts supported their determination.”

10.23 The panels in US-Wheat Gluten and in US-Line Pipe concluded that a panel must assess whether a reasoned and adequate explanation has been provided as to how the facts support the determination. In US-Lamb，the Appellate Body added that “a panel can assess whether the competent authorities’explanation for its determination is reasoned and adequate only if the panel critically examines that explanation，in depth，and in the light of the facts before the panel. Panels must，therefore，review whether the competent authorities’explanation fully addresses the nature，and，especially，the complexities，of the data，and responds to other plausible interpretations of that data. A panel must find，in particular，that an explanation is not reasoned，or is not adequate，if some alternative explanation of the facts is plausible，and if the competent authorities’explanation does not seem adequate in the light of that alternative explanation.”

10.24 In US-Cotton Yarn，the Appellate Body referred to its jurisprudence developed under the Agreement on Safeguards and relied upon it for a dispute under the Agreement on Textiles and Clothing：

“Our Reports in these disputes under the Agreement on Safeguards spell out key elements of a panel’s standard of review under Article 11 of the DSU in assessing whether the competent authorities complied with their obligations in making their determinations. This standard may be summarized as follows：panels must examine whether the competent authority has evaluated all relevant factors；they must assess whether the competent authority has examined all the pertinent facts and assessed whether an adequate explanation has been provided as to how those facts support the determination；and they must also consider whether the competent authority’s explanation addresses fully the nature and complexities of the data and responds to other plausible interpretations of the data. However，panels must not conduct a de novo review of the evidence nor substitute their judgement for that of the competent authority.”

10.25 The Panel is of the view that the standard of review applicable in the present dispute must be seen in light of the distinction between the first and second enquiry that the Panel must perform when assessing a Member’s compliance with the requirements of the Agreement on Safeguards and Article XIX of GATT 1994. When assessing a Member’s compliance with its obligations pursuant to Articles 2，3 and 4 of the Agreement on Safeguards and Article XIX of GATT，the Panel is not the initial fact-finder. Rather，the role of the Panel is to “review” determinations and demonstrations made and reported by an investigating authority.

10.26 The situation is different in the context of the second enquiry when assessing whether the measures were applied only to the extent necessary to prevent the serious injury caused by increased imports. In that situation，it is before the Panel，during the WTO dispute settlement process，that the importing Member is forced for the first time to respond to allegations relating to the level and extent of its safeguard measures. For us，this is clear from the following statement of the Appellate Body in US-Line Pipe：

“［I］t is clear，therefore，that，［...］ Article 5.1，including the first sentence，does not oblige a Member to justify，at the time of application，that the safeguard measure at issue is applied only to the extent necessary.

Article 5.1 does not establish a general procedural obligation to demonstrate compliance with Article 5.1，first sentence，at the time a measure is applied.”

以下“美国—汽车轮胎案”裁定分析了中国议定书第16条“市场扰乱”争端中的专家组审议标准。本案案情请参见附件五相关部分。


US-MEASURES AFFECTING IMPORTS OF CERTAIN PASSENGER



VEHICLE AND LIGHT TRUCK TYRES FROM CHINA



WT/DS399/R


7.11 Article 11 of the DSU，and，in particular，its requirement that “...a panel should make an objective assessment of the matter before it，including an objective assessment of the facts of the case and the applicability of and conformity with the relevant covered agreements”，sets forth the appropriate standard of review for WTO Agreements. Since the Protocol is silent as to the appropriate standard of review，Article 11 of the DSU will be applied by the Panel in examining the consistency of the U.S. Tyres measure with Paragraph 16 of the Protocol.

7.12 Although there is a disagreement between the parties regarding certain aspects of the nature of the “objective assessment” we must undertake in this case，there is much regarding our standard of review that the parties do agree on.

7.13 The United States submits that：

in order for the Panel to make an “objective assessment” of the market disruption determination by the ITC，it must examine whether the ITC provided a reasoned explanation as to how the evidence before it （on the record） supported its conclusion that the requirements set out in paragraph 16.4 of the Protocol were met. The Panel is not acting as an initial trier of fact，and therefore must not conduct a de novo review. However，we do not suggest that the Panel should grant total deference to the competent authority. The Panel should review whether the analysis and explanations provided in the ITC Report reveal how the ITC considered the factors under paragraph 16.4 and whether the ITC provided a reasoned explanation as to how the facts supported the market disruption determination.

7.14 China agreed with this part of the United States’understanding of our standard of review. In particular：

China agrees the Panel must not conduct de novo review. China agrees the Panel must not grant total deference to the authorities. China agrees the “Panel should review whether the analysis and explanations provided in the ITC Report reveal how the ITC considered the factors under paragraph 16.4 and whether the ITC provided a reasoned explanation as to how the facts supported the market disruption determination”-the focus must be on the USITC Determination as it was written，and that rationale must constitute a “reasoned and adequate explanation.”

7.15 We agree with this part of the parties’assessment of our standard of review. It is well established in WTO case law regarding trade remedy cases that a Panel should neither conduct a de novo review，nor grant total deference to an investigating authority. It is also well established that the Panel’s standard of review “must be understood in the light of the obligations of the particular covered agreement at issue”. Taking into account the obligations imposed by Paragraph 16，we consider that our review of China’s claims under Paragraph 16 of the Protocol should contain both a formal and a substantive element. The formal aspect is whether the USITC evaluated “objective factors”，as required by Paragraph 16.4. The substantive element is whether the USITC provided a reasoned and adequate explanation of its determination，in line with its obligation under Paragraph 16.5.

7.16 The main disagreement between the parties concerns the USITC’s treatment of alternative explanations of the evidence and data before it. China relies on the Appellate Body Report in US-Countervailing Duty Investigation on DRAMS to argue that “the explanation provided by the investigating authority ‘should also address alternative explanations that could reasonably be drawn from the evidence，as well as the reasons why the agency chose to discount such alternatives in coming to its conclusions’”. The United States denies that the USITC was required to address any alternative explanations in its determination. The United States claims that，in US-Countervailing Duty Investigation on DRAMS，“this level of detail ［of requiring an assessment of alternative explanations］ is derived from the requirements found in Articles 22.3 and 22.5 of the SCM Agreement，and particularly the requirement in Article 22.5 for the notice or report to contain “the reasons for acceptance or rejection of relevant arguments or claims made by interested Members and by the exporters and importers”. The United States notes that no such provision is contained in Paragraph 16 of the Protocol.

7.17 In making the abovementioned finding in US-Countervailing Duty Investigation on DRAMS，the Appellate Body referred in a footnote to para. 106 of its Report in US-Lamb，which reads in relevant part：

A panel must find，in particular，that an explanation is not reasoned，or is not adequate，if some alternative explanation of the facts is plausible，and if the competent authorities’explanation does not seem adequate in the light of that alternative explanation. Thus，in making an “objective assessment” of a claim under Article 4.2（a），panels must be open to the possibility that the explanation given by the competent authorities is not reasoned or adequate.

7.18 We note that there is no obligation in Paragraph 16 of the Protocol requiring the USITC to address，in its determination，alternative explanations that could reasonably be drawn from the evidence or data before it. Nor is there any provision equivalent to Article 22.5 of the SCM Agreement. Since a panel’s standard of review is necessarily distinct from the substantive and procedural obligations of the investigating authority，our standard of review cannot impose any such obligation on the USITC. For this reason，and guided by the abovementioned finding of the Appellate Body in US-Lamb，we consider that，in order to review whether the reasoning of the USITC was reasoned and adequate，we must assess whether the reasoning provided by the USITC in its determination seems adequate in light of plausible alternative explanations of the record evidence or data advanced by China in this proceeding.

7.19 The other disagreement between the parties concerns our review of the U.S. remedy determination. China contends that our review of remedy should take account of the fact that the “United States must... provide a ‘reasoned explanation’for the remedy being imposed-both the level of the tariffs，and the decision to continue the tariffs for three years”. According to the United States，our review should take account of the fact that “the Protocol does not contain an obligation for a Member to consider particular factors or to demonstrate at the time of the imposition of the measure how the measure meets the requirement of Paragraphs 16.3 and 16.6”.

7.20 We recall that our standard of review “must be understood in the light of the obligations of the particular covered agreement at issue”. In this regard，we note that the last sentence of Paragraph 16.5 of the Protocol requires a Member to “provide written notice of the decision to apply a measure，including the reasons for such measure and its scope and duration”. This provision refers to the need to provide a statement of the “reasons for such measure”. It does not refer to the need to provide a statement of the “reasons for the scope and duration of such measure”. In our view，therefore，a Member need only provide written notice of the scope and duration of the measure. It need not provide written notice of the reasons for the scope and duration of that measure.

7.21 Our interpretation of the last sentence of Paragraph 16.5 is consistent with the Appellate Body’s finding in US-Line Pipe that Article 5.1 generally does not require a Member to justify，at the time of application，that the safeguard measure at issue is applied “only to the extent necessary”. The burden，therefore，is on China to establish that the Tyres measure is excessive. China cannot simply point to any failure on the part of the United States to explain，in a published determination，that the measure is not excessive. Instead，we consider that our review of the U.S. remedy should be based on the arguments and evidence put forward by the parties during the present WTO dispute settlement proceeding.

四 专家组审议程序

关于专家组对争端申请的审议程序涉及以下几个问题：审议的时间程序、听证、专家组寻求信息的权利、专家组如何处理未索取的信息以及专家组讨论与报告的起草。

1.时间程序

通常情况下，从专家组成立及职权范围的确定起，专家组应在6个月内完成裁定。DSU第12.2条规定，在有灵活性保证质量的前提下，专家组不应无故延长规定的程序时间。如果专家组认为6个月内无法完成裁定，必须通知DSB其原因及估计完成裁定的时间。但最迟专家组在9个月内必须完成裁定。

2.听证

争端各方在听证会上可以采用书面提交文件和口头论辩的方式。通常听证会举行两次。第一次提出法律和事实上要点和主张，第二次解决第一次未解决的问题。第一次听证后，专家组成员就提出的问题与意见方交换看法，进行讨论，提出问题，以便就不能解决的问题在第二次听证中进行更为详细的论辩。

3.专家组寻求信息的权利

DSU第13条规定，专家组有权就专业和技术性问题听取有关专家的意见，成立此类专家小组的程序在DSU附录4中有具体规定。同时，专家组可以自行向任何来源寻求其认为必要的信息。

使用技术专家来对案件进行分析，是专家组运用比较成熟的经验。几乎在每个案件的审理中，专家组都要求争端各方提供有关方面专家的线索，并从相关国际科学机构寻求信息。

在“欧共体—有关肉类及肉类制品（荷尔蒙）的措施案”中，上诉机构裁定，DSU第13条赋予专家组在特定案件中，在认为适当的情况下，主动寻求信息和技术建议的权利。上诉机构认为，DSU也给予专家组充分权限决定是否有必要设立专家审议小组。

在“阿根廷—影响鞋类、纺织品、服装和其他物品进口的措施案”中，上诉机构裁定，根据DSU第13.2条的规定，专家组可向任何有关来源寻求信息，并与专家进行磋商并获得有关争议事项某些方面的意见。这是一项任意处置的授权，按这一规定，专家组并无义务在每一案件中寻求信息，或者与特定专家进行磋商。

4.专家组对未索取的信息的处理

在“美国—某些虾及虾类制品的进口禁令案”中，专家组认为它无权接受由非政府组织主动提出的信息，除非争端方将此信息作为其意见的一部分提出。上诉机构采纳了美国的主张，认为专家组裁定错误，因为DSU没有规定专家组不能接受不需要的信息。上诉机构认为专家组对“寻求”一词的理解过于刻板。无论提交给专家组的信息或建议是否专家组需要的信息，专家组都有权决定是否予以接受、考虑或驳回。

5.证据

（1）司法效率

司法效率是每一个司法机构都要考虑的问题。DSB也不例外。经济效率方面的考虑体现在裁定的不同层面，如取证、证据认定的范围、争议范围的确定等。

在“美国—影响羊毛编织衫和外套进口的措施案”中，上诉机构裁定，专家组只需审议与解决争端相关的争议。同时，专家组只需裁定申请方质疑的措施是否违反申请方指出的WTO相关协定中的某一具体条款。专家组无须进一步裁定该措施是否也违反了该协定的其他条款。

此外，在“欧共体—影响某些家禽产品进口的措施案”中，上诉机构裁定，专家组只应考虑那些对解决争议焦点必不可少的论辩。如果裁定结果表明专家组已对某一特定申诉进行了合理的裁定，则不能仅因裁定报告中未提及某个与此争议焦点有关的论辩，而得出专家组没有客观对争议进行评价的结论。

（2）举证责任

在“美国—影响羊毛编织衫和外套进口的措施案”中，上诉机构肯定了谁主张谁举证的国际及国内法通用原则。上诉机构裁定，举证责任在对一个争议持肯定观点一方，无论其对该观点进行主张还是反驳。当举证一方列举的证据足以使其主张的假设成立时，举证责任转移到另一方。至于证据举到什么程度可以将举证责任转移则视具体案件、具体条款、具体协定而定。

在以下三个案件关于举证责任的裁定中，第一个“中国—出版物案”裁定陈述了举证责任的规则，第二个“中国—知识产权案”裁定讨论了“as such”案件中的举证责任，第三个“中国—原材料案”裁定分析了“affirmative defense”的举证责任。案件案情请参加附件五相关部分。


CHINA-MEASURES AFFECTING TRADING RIGHTS AND DISTRIBUTION



SERVICES FOR CERTAIN PUBLICATIONS AND AUDIOVISUAL



ENTERTAINMENT PRODUCTS，WT/DS363/AB/R


We recall the general principles applicable to burden of proof in WTO dispute settlement，i.e.，that a party claiming a violation of a provision of a covered agreement by another Member must assert and prove its claim. We also recall that any party who asserts a fact，whether the claimant or the respondent，is responsible for providing proof thereof. This is in conformity with generally accepted canons of evidence in civil law，common law，and，in fact，in most jurisdictions，that the burden of proof rests upon the party，whether complaining or defending，who asserts the affirmative of a particular claim or defence. If that party adduces evidence sufficient to raise a presumption that what is claimed is true，the burden then shifts to the other party，who will fail unless it adduces sufficient evidence to rebut the presumption.

7.1 These general canons also apply in WTO dispute settlement，such that once a complaining party has made a prima facie
 case，the burden of proof moves to the defending party，which must in turn counter or refute the claimed inconsistency. The Appellate Body explained，in Canada-Dairy （Article 21.5 New Zealand and US II）
 that：

“as a general matter，the burden of proof rests upon the complaining Member. That Member must make out a prima facie
 case by presenting sufficient evidence to raise a presumption in favour of its claim. If the complaining Member succeeds，the responding Member may then seek to rebut this presumption. Therefore，under the usual allocation of the burden of proof，a responding Member’s measure will be treated as WTO-consistent，until sufficient evidence is presented to prove the contrary.”

7.2 It is also well to remember that “a prima facie
 case is one which，in the absence of effective refutation by the defending party，requires a panel，as a matter of law，to rule in favor of the complaining party presenting the prima facie case.”

7.3 The Appellate Body also has clarified that in the context of WTO dispute settlement “［a］ prima facie case must be based on ‘evidence and legal argument’put forward by the complaining party in relation to each of the elements of the claim. A complaining party may not simply submit evidence and expect the panel to divine from it a claim of WTO-inconsistency. Nor may a complaining party simply allege facts without relating them to its legal arguments.”

7.4 Precisely how much and precisely what kind of evidence will be required to establish such a presumption will necessarily vary from measure to measure，provision to provision，and case to case.

7.5 Given this general rule，it is the complainant in a given case who initially bears the burden of proof to establish a prima facie
 case of inconsistency of a measure with a provision of a WTO covered agreement，before the burden of showing consistency with a provision or defending it under an exceptional provision （e.g. Article XX of the GATT 1994） shifts to the defending party.

7.6 In the present case，therefore，it is the United States who has the initial burden of proof to establish a prima facie
 case of alleged inconsistencies of China’s measures with the various provisions it has cited，including China’s Protocol of Accession，Article XVI and XVII of the GATS and Article III：4 of the GATT 1994. With respect to the US claims regarding China’s trading rights commitments in the Protocol of Accession，China，as the party making an affirmative defence of its measures under Article XX（a） of the GATT 1994，bears the initial burden of proof.


CHINA-MEASURES AFFECTING THE PROTECTION



AND ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS



WT/DS362/R


7.140 China emphasizes that the United States bears the burden of proof of this “as such” claim. China alleges that the only evidence that the United States has offered is the text of Article 4（1） of the Copyright Law itself.

7.141 The Panel notes that the United States provided more evidence than the text of the provision. In any case，the Panel recalls the following statement in the Appellate Body Report in US-Corrosion-Resistant Steel Sunset Review：

“When a measure is challenged ‘as such’，the starting point for an analysis must be the measure on its face. If the meaning and content of the measure are clear on its face，then the consistency of the measure as such can be assessed on that basis alone. If，however，the meaning or content of the measure is not evident on its face，further examination is required. ...”

7.142 In the present case，the Panel’s review of the Copyright Law，in particular Article 4（1），on its face，shows that the measure is sufficiently clear to conclude that the United States has made a prima facie
 case of inconsistency. Article 5（1） of the Berne Convention （1971） provides that Members shall ensure that authors shall enjoy in respect of their works the rights specially granted by that Convention. Article 4（1） of the Copyright Law provides that certain works shall not receive the protection of that Law and that Law provides the rights specially granted by that Convention. Whilst the Panel has not accepted all the United States’allegations regarding the range of works that fall within Article 4（1），that does not undermine the basic finding of an inconsistency.


CHINA-MEASURES RELATED TO THE EXPORTATION



OF VARIOUS RAW MATERIALS



WT/DS394，395，398/R


7.209 China does not contest that any of these products （China’s export quotas as applied to bauxite，coke，fluorspar，silicon carbide，and zinc. By the author）
 are subject to quotas under the 2009 measures. However，China considers that the complainants have failed to establish a violation under Article XI：1 of the GATT 1994 because they failed “to establish China’s non-compliance with the terms of Article XI：2（a） with respect to the export quotas on all of the products at issue.” China argues that the chapeau to Article XI：2 “links the scope of application of the obligation in Article XI：1 to the further requirements in Article XI：2（a）-（c）” by providing that Articles XI：1 shall “not extend to” the types of export restriction described in Article XI：2. Accordingly，it requests the Panel to reject the complainants’claims on the basis that they failed to demonstrate that the quotas at issue do not “fall［］ within Articles XI：2（a），（b），or （c）” and thereby demonstrate that a violation should apply. China finds support for this in what it asserts was the Appellate Body’s treatment in similar provisions，namely Article 27.2 of the SCM Agreement and GATT Articles II：1（a） and II：1（b） of the GATT 1994 in India-Additional Import Duties.


7.210 The complainants reject this view，arguing that the Appellate Body made clear in US-Wool Shirts and Blouses
 that the provisions under Article XI：2 are “affirmative defences” and that the burden is therefore on the respondent-and not the complainant-to demonstrate that Article XI：2 is somehow applicable. China characterizes the Appellate Body’s statement as “obiter” and no longer applicable in light of an evolving “taxonomy” adopted by the Appellate Body.

7.211 The Panel finds itself at odds with China’s view that the Appellate Body statement in US-Wools Shirts and Blouses
 regarding Article XI：2 is not applicable to the matter at hand. The Appellate Body was clear in its statement on the operation of Article XI：2（c）（i），stating：

“Articles XX and XI：（2）（c）（i） are limited exceptions from obligations under certain other provisions of the GATT 1994，not positive rules establishing obligations in themselves. They are in the nature of affirmative defences. It is only reasonable that the burden of establishing such a defence should rest on the party asserting it”.

7.212 The Panel sees no basis to conclude that the logic applicable to Article XI：2（c）（i） would not apply as well to the separate subparagraph，Article XI：2（a），which falls under the same chapeau paragraph. In addition，as the European Union also points out，China’s interpretation would suggest that a complainant might need to demonstrate that other GATT provisions，such as GATT Articles XII，XVIII，XX or XXI，are also inapplicable.

7.213 Accordingly，the Panel concludes that the burden is on the respondent （China in this case） to demonstrate that the conditions of Article XI：2（a） are met in order to demonstrate that no inconsistency arises under Article XI：1...

（3）证据认定

DUS中没有关于证据列举、认定等方面的规定，只在附录3提及在专家组第一次会议前，双方应将各自的事实及论辩以书面形式提交。此外，DSU第13.1条提及，专家组有权向相关专家咨询意见，任何WTO成员方有义务对专家组的询问给予及时的答复。在“阿根廷—影响鞋类、纺织品、服装及其他物品进口的措施案”中，上诉机构裁定对提供证据的时间没有限制，同时专家组对证据的认可与拒绝有自由裁量权。在“印度尼西亚—某些影响汽车工业的措施案”中，上诉机构裁定对汽车型号的介绍以作出的计划介绍作为证据太过于一般化，必须以报刊报道作为证据。在“欧共体—有关肉类及肉类制品（荷尔蒙）的措施案”中，上诉机构裁定专家组可以拒绝那些未被拿来支持抗辩主张的证据。

6.中期审议

DSU第15条规定了一个中期审议阶段。内容如下：“在接受争端各方书面意见的设定期限截止后，专家组应向各方提交一份中期报告，既包括描述部分也包括专家组的调查结果与结论。在专家组设定的期限内，一方可提出书面请求，请专家组在最终报告散发各成员方之前，审议中期报告中的具体方面。应一方请求，专家组应就书面意见中所确认的问题，与各方再次召开会议。如在征求意见期间未受到任何一方的意见，中期报告应被视为最终报告，并迅速散发各成员。”

7.专家组报告的通过

原GATT的争端解决实践中，专家组做出裁定以后，上报GATT总理事会讨论通过。通过程序要求以“一致同意”的方式，意味着任何一方，包括败诉争端方，都能阻止总理事会采用专家组报告。实践中有很多报告搁浅的案例。即使有的报告最终获得通过采用，也往往有较长时间的延迟。

WTO争端解决体系从根本上改变了这个状况。DSU第16条规定“在专家组报告散发各成员方之日起60天内，该报告应在DSB会议上通过，除非争端一方正式通知DSB其上诉决定，或DSB经协商一致决定不通过该报告”。这个规定就是著名的“反向一致”原则，是WTO的一大创举。这个原则保证了专家组或上诉机构报告的通过采用，非常有效地控制了贸易强势国家采取单边行动阻扰争端解决进程的可能性。

五 上诉程序

专家报告出来以后，一旦败诉方要求上诉，则DSB要在上诉程序结束后再审议是否通过专家组报告。
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DSU第17.6条将上诉机构的职权范围限定在专家组报告涉及的法律问题和专家组所作的法律解释。具体表现在上诉机构可“维持、修改或撤销专家组的法律调查结果和结论”（DSU第17.13条）。上诉报告内容在起草阶段必须对各方保密（DSU第17.10条），在时间程序上，上诉报告的期限是60天，最多不超过90天（DSU第17.5条）。

根据DSU（第17.14条），上诉报告“由DSB通过，争端各方应无条件接受，除非在报告散发各成员方30天内，DSB经协商一致决定不通过该报告”。但报告的通过“不损害各成员方就上诉机构报告发表意见的权利”。在上诉报告通过的同时，专家组报告也同样通过，包括上诉小组修改过的专家组报告。
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六 DSB对报告的通过和建议

上述程序表明，专家组报告的通过或在上诉的情况下，上诉报告的通过几乎是自动的。因为除非连胜诉方也不同意报告通过的情况下报告才有可能搁浅。如果裁定违反有关WTO协定，DSB通常会建议违规方对违规措施或法规采取行动以使其与WTO义务一致。至此，争端程序结束。

报告通过以后，DSB通常对违规方做出“建议”停止违反义务的行动或修改与协定内容不符的规定等。虽然只是建议，但这个“建议”有隐含的法律效力。根据国际公法惯例，各条约方有义务善意遵守签订的条约并终止非法行为。同时，DSU第23条要求成员方放弃单方报复行动而向WTO争端解决体系寻求救援，这本身就隐含WTO的DSB裁定应该具有强制约束力以保证整个WTO体系的正常运作。

第五节 DSB建议的执行

执行涉及的问题有制裁体制和有效救济几个方面。其中，制裁体制包括合理执行期限、拒绝执行、报复、仲裁、制裁的临时性质等问题。

一 制裁体制

GATT体系的制裁主要是暂停关税减让、终止关税减让，或暂停或终止GATT的其他义务等合同式的制裁方式。WTO则采用基于报复的组织制裁体制，通过取消互惠承诺中的某些利益而迫使违规方放弃违规措施。经济补偿只有在“利益丧失或损害”的非违法之诉情况下才加以采用。作为一个政府间协定的GATT按照合同规则实施制裁可以理解，而WTO采用的制裁体制也与其作为一个互惠贸易组织的特征相符。这就是为什么国际经济组织如WTO，比国际政治组织如联合国更有效率的原因。

1.合理执行期限

DSU第21.3条规定，在专家组或上诉机构报告通过后30天内，DSB将举行会议要求败诉方通知DSB其执行DSB建议的安排。如果立即执行不可行的话，DSB将给予败诉方一个合理的期限完成执行。确定这个期限有三种方式：一是获DSB批准的有关成员提出的期限；二是在裁决后45天内争端各方达成的期限；三是裁决后90天内仲裁决定。目前，15个月内都可以被认为是合理的期限。

执行将在DSB的严格监督下进行。任何成员可就执行问题询问DSB。除非DSB另外规定，在确定的合理期限到期6个月后，DSB应将执行裁决或建议的情况列入DSB会议议程，直至问题解决（DSU第21.6条）。

2.拒绝执行

如果在规定的合理期限内败诉方拒不执行，DSU第22.2条规定败诉方在申请方的要求下应与申请方进行谈判，以达成双方均可接受的补偿。如在合理期限到期20天内不能达成补偿协议，则申请方可要求DSB授权终止对败诉方的有关减让或其他协定义务。

3.报复与单方报复

在考虑终止哪些减让或其他义务时，起诉方必须遵循一定的程序和原则。总原则是起诉方应首先确定由专家组或上诉机构认定违反WTO义务的部门，之后针对相同的部门终止减让或其他义务；如果不可行，则寻求终止同一协定项下其他部门的减让或其他义务；如果还不可行，而且情况足够严重，则可寻求终止另一协定项下的减让或其他义务。总之，没有采取单方报复的权利（DSU第22.3条）。

如果DSB授权报复，则授权的范围是终止与利益丧失或减损程度相当的减让或其他义务（DSU第22.4条）。如果被报复方认为不应在另一协定或本协定另一部门终止减让，或对减让的程度有异议，则可要求仲裁确定（DSU第22.6条）。

4.仲裁

WTO认可仲裁作为解决争端的另一个手段。DSU第25条规定争端可以通过仲裁解决，只要各方能就仲裁、仲裁程序和规则达成协议。在决定仲裁和达成仲裁有关的协议后，争端方必须将仲裁的决定在仲裁开始前一段时间内通知WTO各成员。仲裁中，只有经协议仲裁各方同意，其他方才能加入。仲裁裁定后，结果应通知DSB以及其他有关适用协定的理事会。

5.制裁的性质

DSU第22条明确指出，经济补偿、减让终止，或其他义务终止等制裁的性质是临时性的，只在败诉方未能在规定的合理期限内完成裁定和建议要求的情况下适用。最终，WTO要求违规方与WTO要求保持一致，正如WTO协定第16.4条明确要求的，“每一成员方应保证其法律、法规和行政程序与所附各协定对其规定的义务一致。”同时，当WTO协定条款与任何多边贸易条款产生抵触时，以WTO协定条款为准（WTO协定第16.3条）。

二 有效救济

研究GATT及WTO争端解决裁定的法律救济会发现，当专家组或上诉机构裁定被诉方确有违反GATT/WTO义务后，裁定的救济通常是要求将违反义务的措施撤销或修改以符合GATT/WTO义务的要求，而不是实际的损失弥补。这样一种救济制度，理论上导致了成员制定违反WTO义务的贸易政策的故意，而实际上这种行为的确时有发生。

专家组在“挪威—特隆赫姆城市收费设施的采购案”的裁定部分解释了这种救济制度安排的原因，指出该案中能够使挪威特隆赫姆市的采购措施符合政府采购协定义务的唯一方式，是重新开始采购程序。专家组指出，这样的建议是不适当的，因为它造成资源浪费并可能损害第三方利益。

但是，在反倾销和反补贴案件中，胜诉方可要求恢复原状。许多这类案件的专家组要求违反义务一方既撤销违反规定的措施，又赔偿受损方的关税损失。
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第三部分 货物贸易规则

货物贸易规则部分包含了WTO法律体系中几个最重要的、被称为WTO基石的基本原则的规定。这些规定中，第一个是最惠国待遇原则（GATT第1条，第六章第一节）；第二个是国民待遇原则（GATT第3条，第六章第三节）；第三个是关税减让（GATT第2条，第七章第一节）；第四个是关于数量限制的有关规定（GATT第10、11条，第七章第五节、第六节）；第五个是有关透明度的规定（GATT第10条，第七章第六节）。

货物贸易规则的第二部分内容是关于上述一些基本原则的例外规则。最惠国待遇原则的例外主要是经济一体化组织中的关税同盟和自由贸易区的规定（第六章第二节）和发展中国家例外（第六章第二节）。国民待遇原则的例外主要是《政府采购协定》（第六章第四节）和一般与安全例外（GATT第20、21条，第八章）。数量限制的例外主要是GATT第11.2条规定的包括粮食严重短缺等情况下的例外（第七章第五节）。

货物贸易规则的第三部分内容是关于非贸易壁垒中的技术贸易壁垒与产品标准壁垒——《TBT协定》与《SPS协定》（第九章）的内容。随着关税减让谈判使关税贸易壁垒的作用越来越小，渐渐兴起了以非关税贸易壁垒代替关税进行贸易保护的现象。这两个协定正是针对非关税贸易壁垒中最容易为贸易保护主义利用的技术法规和产品标准而制定的。

货物贸易规则的第四部分内容是关于WTO贸易自由化领域中的新成员——《农业协定》的规定（第十章）。这个协定对发展中国家具有十分重要的意义。它作为WTO多边贸易协定的一部分，是发展中国家与发展国家较量的结果。最终双方各有妥协——发达国家同意将这长期游离在多边贸易体制以外的农产品贸易内容纳入WTO，作为交换，发展中国家同意将知识产权保护和服务贸易纳入WTO的管辖范围。

货物贸易规则的第五部分内容也是首次纳入多边贸易体制的内容——与贸易有关的投资措施（第十一章）。这些措施因有可能构成对外国投资的间接壁垒而受到多边贸易体系的关注。

货物贸易规则的最后一部分内容是关税法中与货物流通有关的管理性规定，包括海关分类（第七章第二节）、海关估价（第七章第三节）、原产地规则（第七章第四节）、进口许可程序的规定（第七章第七节）以及有关装运前检验的规定（第七章第八节）。

第六章 非歧视原则

原GATT体系的中心目标，是消除国际贸易中的不公平待遇，实现全球贸易自由化。GATT之后的WTO继承了这个目标，通过两个互有区别的非歧视性原则——最惠国待遇和国民待遇原则——来实现和保障国际贸易自由化。最惠国待遇和国民待遇非歧视原则体现在GATT、GATS、TRIPS，以及其他一些WTO协定中。其中，最惠国待遇原则禁止WTO成员在贸易中对不同国家采取不同的待遇。国民待遇原则则禁止WTO成员对进口产品采取与国内相似产品不同的歧视性待遇。

第一节 最惠国待遇

一 历史背景
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早在1417年，含有最惠国待遇含义的条款就已出现。但“最惠国待遇”这个表述的出现却是在稍后17、18世纪的国际商业活动中。当时，各国进行贸易谈判保护本国的贸易利益，为方便起见，利用最惠国待遇将先前签署协定中的特权部分，有效体现在之后的协定中。

最初的最惠国待遇大多是无条件的。18世纪末出现了有条件的最惠国待遇。受惠国做出与第三国承诺相当的许诺，才能获得给惠国给予第三方的优惠。例如，美法在1778年的一个条约中相互约定，对于通商航海方面的任何特定优惠，双方都不会立即给予其他国家。他国若想获得同样的优惠，必须做出相应的补偿或减让。这种做法背离了最惠国待遇的初衷，使最惠国待遇的作用大大降低。

19世纪上半叶，有条件的最惠国待遇在欧洲十分普遍。19世纪下半叶，由于贸易自由化浪潮的影响，欧洲又回归到无条件最惠国待遇的轨道上。这种回归始于1860年英法两国签订的，旨在实行自由贸易的《科布登—利维利尔条约》（Cobden-Cheralier）。在该条约中，英、法两国许诺“相互给予对方无条件的最惠国待遇”。这是现代最惠国待遇的雏形。

1948年生效的GATT倡导无条件最惠国待遇原则，并在世界范围内第一次将最惠国待遇纳入多边贸易体制。

二 最惠国待遇的理论分析

最惠国待遇原则是整个WTO体系的基础。它要求任一WTO成员给予另一成员进口产品的更优惠待遇，必须无条件、立即给予其他所有WTO成员进口的相似产品。换句话说，所有WTO成员方之间不得有歧视性待遇，各成员自动享有其他成员享有的所有优惠。

最惠国待遇原则成为国际贸易的基石，有经济和政治上的原因。GATT经济学家、法律专家们将这些原因归纳为以下五点：
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 第一，从经济学的角度考虑，MFN的实施使产品的生产可以基于相对优势的经济理论。这样，各成员所有的进口商品，都有可能出自最有生产竞争力的生产商。反过来，如果各成员对来自不同国家或地区的相同或相似产品征收不同关税，就会影响产品的正常竞争，最终影响世界整体经济效率。第二，从贸易政策的角度考虑，MFN保证了双边关税减让的价值，使双边贸易减让成为多边贸易体系的基础，从而保障了多边贸易机制的正常运行。事实上，MFN客观上起到了促进市场开放的作用，使各成员通过多边贸易体系分享自由贸易成果，成为贸易自由化强有力的推动力。第三，从国际政治的角度考虑，通过MFN原则，国际贸易中的弱势国家也可以得到平等待遇，从而改善了它们由于经济地位的原因，在双边谈判中所处的不利地位。与此同时，贸易大国的强势被相应削弱，从而减少了国际贸易中的对抗情绪和报复行为，有利于贸易环境的稳定和进一步改善国际关系。可以说，MFN是保障国际贸易主权平等的唯一途径，通过这个途径，任何新成员都可以直接进入国际市场。第四，从国内政治的角度考虑，MFN使国内政策更加直接和透明，同时简化了政府对保护性措施的管理。例如，MFN的适用可以减轻原产地规则对贸易的障碍。第五，无条件的MFN具有重要的宪法意义。在有关国际贸易的事务中，它起到将行政部门的权利限制在安全范围内的作用。认真执行MFN政策的政府就会减少对贸易的干预，因为MFN限制了国内某些特殊利益集团在执行贸易政策时的任意性，使它们难以采取特殊的歧视性贸易措施。

回顾历史，各国奉行怎样的最惠国待遇原则，由其在国际贸易中的地位所决定，并基于对国家政策的考虑。在18世纪，建国之初的美国在国际贸易中还无法与老牌欧洲贸易国抗衡。为防止欧洲各国占领市场，冲击自身发展，美国采取了高关税及有条件的最惠国待遇，只有欧洲各国允许美国进入它们占领的市场，美国才相应允许它们进入美国市场。第一次世界大战以后，美国的经济实力迅速壮大，经济上不再依赖欧洲，反而向欧洲大量输出原材料、产品及资本。美国的贸易政策因此发生了转变，采用无条件最惠国待遇，减少国际贸易中其他国家对它的歧视，充分反映了美国扩大出口的经济利益需要。

三 GATT第1条：最惠国待遇

最惠国待遇原则集中体现在GATT第1条，也体现在GATT其他的许多条款中。例如，第3.7条关于国内数量法规的规定；第4（b）条电影放映时间的安排；第5.2、5.5、5.6条过境路线、过境费用和待遇的有关规定；第9条原产地标记的规定；第13条数量限制非歧视管理的规定；第17条国家专控贸易政府措施的规定；第18条政府对经济发展援助的规定；第20（j）条供应短缺情况下的措施规定。此外，最惠国待遇还体现在WTO的其他协定，如GATS中。虽然非歧视和最惠国待遇的文字表述在以上条款中有所不同，但总的要求是一致的，那就是给予任一成员的待遇不低于其他各成员获得的待遇。

对最惠国待遇原则的修改，必须获得WTO全体成员的一致同意。
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 这说明最惠国待遇的重要性。在最惠国待遇原则的具体适用中，几乎条文涉及的每个要素都存在法律解释问题。有关最惠国待遇的争议大多集中在对条文这些用词含义的法律解释上。

1.最惠国待遇条款要件


Article Ⅰ General Most-Favoured Nation Treatment


1. With respect to customs duties and changes of any kind imposed on or in connection with importation or exportation or imposed on the international transfer of payments for imports or exports，and with respect to the method of levying such duties and charges，and with respect to all rules and formalities in connection with importation and exportation，and with respect to all matters referred to in paragraphs 2 and 4 of Article Ⅲ，any advantage，favour，privilege or immunity granted by any contracting party to any product originating in or destined for any other country shall be accorded immediately and unconditionally to the like product originating in or destined for the territories of all other contracting parties.

在1998年“印度尼西亚—某些影响汽车工业的措施案”中，专家组分析了违反GATT第1.1条最惠国待遇的三个要件，最后裁定印尼的汽车措施违反了最惠国待遇的有关规定：（1） an advantage；（2） of the type covered by Article I that is accorded to products from one country or group of countries；but （3） which is not accorded to like products from all Members。

2. GATT最惠国待遇的适用范围

从上述GATT第1.1条约文可以看出，最惠国待遇的适用范围涉及以下几个问题：（1）GATT第1条的普遍适用范围；（2）任何对进口、出口以及进出口产品的国际支付征收的关税和费用；（3）征收上述税费的方法；（4）与进出口有关的法规和手续；（5）国内税费征收及制定国内法规的国民待遇问题；（6）上述内容是否涵盖货物以外的产品。

回答这些问题，又涉及诸多条文内容的解释，如“好处、优惠、特权、豁免”“任何其他费用”“任何其他国家”“产品”“原产于”“相似产品”等。

关于“任何其他费用”（any other charges）的解释，在“西班牙—未烘制咖啡的关税待遇案”中，专家组就关税减让表未涵盖的关税裁定，虽然在西班牙的关税减让表中没有生咖啡这个项目，但GATT第1条最惠国待遇既适用于关税减让表中的项目，也适用于减让表没有涵盖的项目。关于“其他费用”，在“美国—海关服务费案”中，专家组裁定，美国海关的商品检查费属于第1条范围内“对进口产品或与产品进口相关的收费”，因此美国海关豁免这种收费的做法违反第1条的有关规定。

关于“所有与进出口有关的法规和手续”（all rules and formalities in connection with importation and exportation），在1992年“美国—拒绝给予来自巴西的非橡胶鞋类最惠国待遇案”中，专家组裁定，GATT第1.1条禁止在某些程序上给予有利待遇，而在某些程序上给予不利待遇。

关于“好处、优惠、特权、豁免”（advantage，favor，privileges，and immunities），就出口退税问题，1952年，印度实行的一种国内消费税退税政策被申诉到GATT。
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 该政策规定对出口到其他GATT缔约方的产品实行消费税退税，但出口到巴基斯坦的产品不适用这个政策。GATT缔约方大会主席裁定，该政策违反第1条的最惠国待遇。就有条件的关税豁免问题，“欧盟—加拿大进口牛肉案”裁定，有条件的关税豁免也属于GATT第1条中的“优惠”。就竞争机会问题，在“欧共体—香蕉的进口、销售及分销体制案”中，欧共体对香蕉进口采取的一系列措施都被认为是第1条所指的“优惠”。如对某些国家采取相对简便的进口许可证发放程序、只给满足特定条件的出口商（如第一或第二大经销商）颁发许可证等。该案确认了GATT第1条所指的优惠不仅指实际贸易中直接获得的利益，也指竞争机会，即如果争议措施影响了原产地不同的产品的竞争关系，则这种措施就属于第1条所指的优惠。

关于“产品”（product），传统最惠国待遇针对的对象有的是国家，有的是“人”或“物”。在WTO体系中，GATS的最惠国待遇对象是“服务或提供服务的人”，TRIPS是“成员方国民”，而GATT的最惠国待遇对象是“产品”，即通常所说的“货物”。换言之，GATT的优惠待遇是针对有关货物的进出口、销售、使用、对其征收国内税方面的优惠。如果某种优惠只是和生产者或服务的提供者有关，而与相关产品没有直接或间接的联系，则不适用于GATT第1.1条的最惠国待遇规定。

关于“原产于”（originating in），与一般国际条约相同，GATT权利义务的主体是缔约方政府，总协定的大多数条文都直接用于约束缔约方政府。GATT第1.1条却将“产品”作为优惠对象，规定任何缔约方给予“原产于或运往”任何其他国家的产品的任何好处、优惠、特权或豁免，应当立即无条件地给予“原产于或运往”所有其他缔约方境内的相似产品。“原产于”正是连接“产品”和“缔约方”的法律纽带，最惠国待遇通过原产地规则与缔约方政府联系起来。在货物进口时，只有证明了出口产品原产于GATT某缔约方，才能享受最惠国待遇。凡是原产于缔约方境内的产品，即使转由非缔约方进入另一缔约方境内，仍享受GATT最惠国待遇。相反，即使经某缔约方进入另一缔约方境内，若产品的原产地为非缔约方，则不能享受最惠国待遇。例如，在我国入世前，原产于我国大陆的产品，经由香港稍作加工或包装后进入美国市场，就不受最惠国待遇的保护，尽管美国和香港均为GATT缔约方。一般认为，在现有WTO体制下，成员有充分的自由权实行各自的原产地规则，只要这些规则符合WTO“原产地协定”的要求。

关于“相似产品”（like product），原产于或运往某一成员境内的产品，只有与原产于或运往任何其他国家的产品是相似产品时，才能享受该其他国家产品享受的优惠。换言之，若以上两类产品不是相似产品，则最惠国待遇的规定就不适用。因此，“相似产品”的确定，对最惠国待遇的适用非常关键。有关相似产品的争议主要有两大类：第一类是相似产品的定义；第二类是关于相似产品的确定标准。

相似产品的定义方面，在GATT的很多条款中都出现了“相似产品”的表述，如国民待遇的第3条，反倾销、反补贴税的第6条，取消数量限制的第11.2（c）条以及第19条的保障条款等。在不同的条款中，相似产品的含义不同。如第3.2条国民待遇中的相似产品，不仅包括一般意义的相似产品，还包括直接竞争和可替代的产品，范围显然比第1条最惠国待遇中的相似产品要大。因此，其他条款中对相似产品的解释是不能直接套用在第1条最惠国待遇的相似产品争议中的。即使同是第1条最惠国待遇的争议，对相似产品的解释也没有统一的标准，必须结合具体案情加以解释。不同案件中相似产品的含义可能大不相同。

相似产品的确定标准方面，在有关最惠国待遇的案件中，完全属于不同种类的产品，如汽车与电脑，一般不会出现争议。
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 争议多出现在相似产品项下细分的产品中，如普通汽车和高档汽车，伏特加和威士忌（同为烈性酒）等。对于确定此类产品的相似性标准，什么样的差别使得产品不被认为是GATT第1.1条中的相似产品，从而使成员方政府可以基于这样的差别，对这些产品实行差别待遇而不违反最惠国待遇义务——是按产品关税分类表、产品物理特征或其他因素？这些，都将视个案分析确定。

四 GATT第1条最惠国待遇案例

1.“美国—禽肉案”

本案案情请参见附件五相关部分。以下是专家组在该案中关于GATT第1.1条的分析内容。


US-CERTAIN MEASURES AFFECTING IMPORTS OF POULTRY FROM CHINA



WT/DS392/R


7.399 ...the Panel is called upon to examine whether Section 727 is inconsistent with Article Ⅰ：1 of the GATT 1994. ...

7.400 We shall start by looking at the text of Article Ⅰ：1 of the GATT 1994 and how it has been interpreted by panels and the Appellate Body. In that light，we will proceed and examine whether Section 727 violates this provision.

7.401 We note that Article Ⅰ：1 of the GATT 1994 contains the Most-Favoured Nation （MFN） principle，which “has long been a cornerstone of the GATT and is one of the pillars of the WTO trading system.” Article Ⅰ：1 provides：（confent owitted）

7.402 The Appellate Body in Canada-Autos explained that the object and purpose of Article Ⅰ：1 of the GATT 1994. “is to prohibit discrimination among like products originating in or destined for different countries.” The Appellate Body further explained that “［t］he prohibition of discrimination in Article Ⅰ：1 also serves as an incentive for concessions，negotiated reciprocally，to be extended to all other Members on an MFN basis.”

7.403 The Appellate Body in EC-Bananas Ⅲ confirmed that，to establish a violation of Article I，there must be an advantage，of the type covered by Article I and which is not accorded unconditionally to all “like products” of all WTO Members.

7.404 In accordance with the approach followed by the panel in EC-Bananas Ⅲ （Article 21.5-US），and upheld by the Appellate Body，the Panel will conduct its analysis by considering：（ⅰ） whether Section 727 is a measure of the kind subject to the disciplines of Article Ⅰ：1 of the GATT 1994，（ⅱ） whether it confers an advantage of the type covered by Article I，and，if so，（ⅲ） whether the advantages are extended to all like products immediately and unconditionally.

7.405 The first step in our analysis is to determine whether Section 727 is a measure subject to the disciplines of Article Ⅰ：1 of the GATT 1994. In this respect，China argues that Section 727 is a rule in connection with the importation of poultry products from China within the meaning of Article Ⅰ：1. For China，this is evident from the wording of Section 727，which refers to the establishment or implementation of a rule allowing the importation of poultry products into the United States from China. ...

7.407 We note that prior panels and the Appellate Body have interpreted the terms “rules and formalities in connection with importation” to encompass a wide range of measures. As China points out，countervailing duties，additional bonding requirements and activity function rules have been found to be rules and formalities in connection with importation within the meaning of Article Ⅰ：1.

7.408 In the context of Article Ⅺ：1 of the GATT 1994，the panel in India-Autos when interpreting the terms “restriction... on importation”，explained that this meant a restriction “with regard to” or “in connection with” the importation of a product. The panel further explained that these terms would not necessarily be limited to measures which directly relate to the “process” of importation but could also encompass measures which otherwise relate to other aspects of the importation of the product.

7.409 The Panel recalls that Section 727 prohibits the FSIS from using appropriated funds to establish or implement a rule allowing poultry products from China to be imported into the United States. As described in Section Ⅱ.C above，the establishment and implementation of a rule by the FSIS is a prerequisite for the importation of poultry products into the United States. We also recall that we have concluded that the effect of Section 727，which is a legislative provision，was to prohibit the importation of Chinese poultry products into the United States.

7.410 The Panel finds the reasoning of the panel in India-Autos with respect to the terms “in connection with importation” to be persuasive. We conclude that “in connection with importation” as used in Article I，not only encompasses measures which directly relate to the process of importation but could also include those measures，such as Section 727，which relate to other aspects of the importation of a product or have an impact on actual importation. Given the foregoing，we determine that Section 727 is a rule in connection with importation within the meaning of Article Ⅰ：1 of the GATT 1994.

7.411 The Panel’s next step is thus to examine whether the United States is conferring an advantage of the type covered by Article Ⅰ：1 of the GATT 1994.

7.412 We note that，according to China，the advantage accorded to other countries and not extended to China is “the opportunity to export poultry products to the United States，pending a successful finding of initial or ongoing equivalence and certification of individual Chinese poultry producers.” China argues that in accordance with the United States’regulations and procedures governing the importation of poultry products，WTO Members’poultry products have the opportunity to be imported into the United States （the advantage） if produced under a food safety system equivalent to that of the United States. However，China contends that without funding，the FSIS cannot use its personnel and resources to implement existing rules or establishing rules，and in its view，it denies Chinese poultry products the advantage identified above....

7.414 The Panel notes that the term “advantage” in Article Ⅰ：1 of the GATT 1994 has been broadly interpreted by panels and the Appellate Body. The Appellate Body in Canada-Autos examined the language in Article Ⅰ：1 “any advantage...granted by any Member to any product” and gave a rather broad interpretation of the term “advantage”：

“We note next that Article Ⅰ：1 requires that ‘any advantage，favour，privilege or immunity granted by any Member to any producT originating in or destined for any other country shall be accorded immediately and unconditionally to the like product originating in or destined for the territories of all other Members.’The words of Article Ⅰ：1 refer not to some advantages granted ‘with respect to’the subjects that fall within the defined scope of the Article，but to ‘any advantage’；not to some products，but to ‘any producT’；and not to like products from some other Members，but to like products originating in or destined for ‘all other’Members.”

7.415 The Panel in EC-Bananas Ⅲ considered that “advantages” within the meaning of Article Ⅰ：1 are those that create “more favourable competitive opportunities” or affect the commercial relationship between products of different origins.

7.416 We note that under the PPIA and the FSIS procedures，any country may request a determination of eligibility for the importation of poultry products to the United States. Once a successful determination of equivalency is made and a final rule is published in the Federal Register，countries can start exporting poultry products to the United States. Thus，successful completion of the mentioned procedures is the only way that an importer can enter the United States market for poultry products. The opportunity to sell poultry products in the United States market is therefore a very favourable market opportunity and not having such an opportunity would mean a serious competitive disadvantage，or rather would amount to an exclusion from competition in the US market. Such an opportunity would also affect the commercial relationship between products of two different origins where one of the countries of origin is denied access to the PPIA and the FSIS procedures.

7.417 The Panel thus considers that the opportunity to export poultry products to the United States after successful completion of the PPIA and the FSIS procedures is an advantage within the meaning of Article Ⅰ：1 of the GATT 1994 because it creates market access opportunities and affects the commercial relationship between products of different origins.

7.418 Having found that the opportunity to export poultry products to the United States after successful completion of the FSIS procedures is an advantage within the meaning of Article Ⅰ：1 of the GATT 1994，the Panel will next consider whether like products from other Members are granted such an advantage.

7.419 The Panel notes that China has argued that the measure at issue discriminates against Chinese poultry products on the basis of origin，given that if China were to attempt to engage in either the initial equivalence determination for products made from domestically slaughtered poultry or in an ongoing equivalence verification for processed poultry products，Section 727 would operate to exclude Chinese poultry products from those FSIS procedures based simply on their origin. China notes that in cases of origin-based distinctions，panels and the Appellate Body have resorted to a hypothetical like products analysis. Accordingly，China considers that a hypothetical like product analysis should be conducted and therefore poultry products originating from other WTO Members whose poultry production system has been found to be equivalent to the United States are like products to Chinese poultry products. ...

7.421 The United States argues that the different treatment is not based on origin but on the fact that different countries have different food safety systems which afford different levels of protection. The United States contends that the hypothetical like product approach has not been applied by panels or the Appellate Body to situations such as the one in this dispute，and that the cases cited by China in support （Colombia-Ports of Entry and Canada-Autos） are not pertinent，because these disputes did not involve differences in safety between products of different WTO Members. In its view，equivalency-based regimes respond to the fact that health and safety systems vary from country to country，and it does not accept that Chinese poultry products present no particular safety issues as compared to products from any other WTO Member. In this sense，the United States contends that disputes such as EC-Asbestos in which a panel examined issues of “likeness” in the context of products with different levels of safety should not be ignored. In sum，the United States seems to argue that the determination of likeness in this dispute should be done in accordance with the traditional criteria....

7.423 The Panel notes that Article Ⅰ：1 requires a comparison between like products originating from one country vis-à-vis products originating from a WTO Member. The products to be compared in this dispute are the products at issue-poultry products as defined by the PPIA originating from China vis-à-vis poultry products originating in the territory of other WTO Members which have been deemed equivalent by the FSIS. China argues that the Panel should follow a hypothetical like product analysis as several panels have done when confronted with origin-based discrimination，while the United States argues that the Panel should rely on the approach of the panel in the EC-Asbestos dispute because it dealt with the issue of “likeness” in the context of products with different safety levels.

7.424 The concept of like product has been abundantly interpreted in the prior decisions of panels and the Appellate Body. Whatever the provision at issue，the Appellate Body has explained that a like product analysis must always be done on a case-by-case basis.

7.425 The traditional approach for determining “likeness” has，in the main，consisted of employing four general criteria：“（ⅰ） the properties，nature and quality of the products；（ⅱ） the end-uses of the products；（ⅲ） consumers’tastes and habits-more comprehensively termed consumers’perceptions and behaviour-in respect of the products；and （ⅳ） the tariff classification of the products.”

7.426 A different approach used by panels and the Appellate Body to determine the likeness of the products has been to assume-hypothetically-that two like products exist in the market place when one of two situations arises：first cases concerning origin-based discrimination，and second，cases where it was not possible to make the like product comparison because of-for example-a ban on imports.

7.427 The panel in China-Publications and Audiovisual Products recalled the relevant WTO jurisprudence which supports a hypothetical like product analysis where a difference in treatment between domestic and imported products is based exclusively on the products’origin. In these cases，the complainant did not need to identify specific domestic and imported products and establish their likeness in terms of the traditional criteria in order to make a prima facie case of “likeness”. Instead，when origin is the sole criterion distinguishing the products，it has been sufficient for a complainant to demonstrate that there can or will be domestic and imported products that are “like”. For example，the panels in Argentina-Hides and Leather and Canada-Wheat Exports and Grain Imports found in the context of Article Ⅲ：2 of the GATT 1994，that “where a Member draws an origin-based distinction in respect of internal taxes，a comparison of specific products is not required and，consequently，it is not necessary to examine the various likeness criteria.” We also note that panels have found that foreign origin cannot serve as a basis for a determination that imported products are “unlike” domestic ones.

7.428 The panel in Colombia-Ports of Entry applied a hypothetical like product analysis in respect of products originating from Panama and other WTO Members in the context of Article Ⅰ：1. The measure at issue affected products coming from Panama into Colombia，whether originating or not in Panama. Panama did not appear to produce goods for export to Colombia，but nevertheless the Panel considered Panama’s claim. Based on the above jurisprudence under Article Ⅲ of the GATT 1994，the panel adopted a hypothetical likeness approach on the premise of an origin-based distinction that would arise if Panama were to produce the subject goods and export them to Colombia. The panel considered that if Panama were to produce textiles，apparel and footwear，goods originating in Panama would be “like products” to those originating in other countries.

7.429 We note that the United States has argued that the differing safety levels of poultry from China vis-à-vis other WTO Members may have an impact on the like products analysis. However，the United States did not provide specific evidence relating to different safety levels between poultry products from China and other WTO Members. Therefore，we see no reason not to proceed with the “hypothetical” like products analysis and base our determination on whether the products alleged to be “like” are distinguished solely because of their origin.

7.430 We recall the language in Section 727：

“None of the funds made available in this Act may be used to establish or implement a rule allowing poultry products to be imported into the United States from the People’s Republic of China.”

7.431 The funding restriction imposed by Section 727 is origin based in respect of the products it affects，i.e. poultry products from China，and not from any other WTO Member. By targeting only China，Section 727 imposes origin-based discrimination.

7.432 Given this origin-based distinction the Panel believes it is appropriate to follow prior panels that have used a hypothetical like products analysis. In this sense，for the purposes of determining whether an advantage has been accorded immediately and unconditionally to other WTO Members and not to China，the Panel will assume that poultry products originating from China are like products to those originating from other WTO Members.

7.433 Having found that an advantage，i.e. the opportunity to export poultry products to the United States，pending a successful finding of initial or ongoing equivalence and certification of individual poultry producers，has been granted to products which are “like” poultry from China，the Panel will now determine whether by virtue of Section 727 that “advantage” is extended immediately and unconditionally to the like poultry products from China as required by Article Ⅰ：1 of the GATT 1994....

7.436 The Panel now turns to the interpretation of the phrase “immediately and unconditionally”. This phrase has already been interpreted by prior WTO panels. The panel in Canada-Autos considered that the issue of whether an advantage within the meaning of Article Ⅰ：1 of the GATT 1994 is accorded “unconditionally” cannot be determined independently of an examination of whether it involves discrimination between like products of different countries. The panel clarified that the word “unconditionally” （i.e. “not subject to conditions”） in Article Ⅰ：1 of the GATT 1994 does not pertain to the granting of an advantage per se，but to the obligation to accord to the like products of all Members an advantage which has been granted to any product originating in any country. The panel further explained that the purpose of Article Ⅰ：1 of the GATT 1994 “is to ensure unconditional MFN treatment.” In this context，the panel considered that the obligation to accord unconditionally to WTO Members an advantage which has been granted to any other country means that the extension of that advantage may not be made subject to conditions with respect to the situation or conduct of those countries. The panel explained that this means that an advantage granted to the product of any country must be accorded to the like product of all WTO Members without discrimination as to origin. The panel went on to say：

“［I］t appears to us that there is an important distinction to be made between，on the one hand，the issue of whether an advantage within the meaning of Article Ⅰ：1 is subject to conditions，and，on the other，whether an advantage，once it has been granted to the product of any country，is accorded ‘unconditionally’to the like product of all other Members. An advantage can be granted subject to conditions without necessarily implying that it is not accorded ‘unconditionally’to the like product of other Members. More specifically，the fact that conditions attached to such an advantage are not related to the imported product itself does not necessarily imply that such conditions are discriminatory with respect to the origin of imported products. We therefore do not believe that，as argued by Japan，the word ‘unconditionally’in Article Ⅰ：1 must be interpreted to mean that making an advantage conditional on criteria not related to the imported product itself is per se inconsistent with Article Ⅰ：1，irrespective of whether and how such criteria relate to the origin of the imported products.”

7.437 The panel in Colombia-Ports of Entry followed the reasoning of the panel in Canada-Autos and considered that it could assess whether an advantage was conferred “immediately and unconditionally” “based on whether an advantage granted to textiles，apparel，or footwear of any Member was not similarly accorded to those products originating in Panama for reasons related to its origin or the conduct of Panama.” Colombia argued that it could condition its customs procedures on the need to control and verify imported merchandise from Panama and to avoid circumvention of such laws and regulation through under-invoicing，fraud and smuggling，without violating Article Ⅰ：1 of the GATT 1994. The panel reiterated the view expressed by the Canada-Autos panel that conditions attached to an advantage granted in connection with the importation of a product will violate Article Ⅰ：1 of the GATT 1994 only when such conditions discriminated with respect to the origin of the products，and ruled that Article Ⅰ：1 of the GATT 1994 prohibited Members from addressing such concerns through the use of customs rules that are applied on the basis of origin.

7.438 We recall that China argues that Section 727 is inconsistent with Article Ⅰ：1 of the GATT 1994 as it applies a condition in a manner that discriminates between like products of different origins，given that it applies solely to Chinese poultry products，hence not being applied on MFN basis.

7.439 Section 727 prohibited FSIS from spending funds to establish or implement a rule allowing the importation of poultry products from China；it therefore applies solely to China. The Panel recalls that without the establishment or the implementation of a rule allowing the importation of poultry products-even if a country is determined by FSIS to provide equivalent food safety standards-it cannot export poultry products to the United States. This means that even if Chinese poultry production system is found to provide equivalent food safety standards as those applied in the United States，it will not be able to export poultry products because of the funding prohibition. Further，the United States acknowledges that the purpose and effect of Section 727 was to prevent Chinese poultry products from being imported into the United States.

7.440 No other country was subject to the funding prohibition that Section 727 imposed on China. This means that China is the only WTO Member that is denied the advantage that the Panel identified earlier-the opportunity to export poultry products to the United States after the successful completion of the FSIS procedures. Therefore，Section 727 discriminates against China with respect to other WTO Members by denying the abovementioned advantage，and this discriminatory treatment means that the United States is not extending an advantage “immediately and unconditionally”.

7.441 For the above reasons，the Panel concludes that the United States is not extending an advantage immediately or unconditionally to the like products originating from China，advantage that it has extended to all other WTO Members. We therefore find that Section 727 is inconsistent with Article Ⅰ：1 of the GATT 1994.

2.“欧盟—鞋案”

本案案情请参见附件五相关部分。以下是专家组在该案中关于GATT第1条的分析内容。


EU-ANTI-DUMPING MEASURES ON CERTAIN FOOTWEAR FROM CHINA
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7.64 The subject of China’s “as such” claims is paragraph 5 of Article 9 of the Basic AD Regulation，which explains the modalities with regard to the imposition of anti-dumping duties. It reads，in relevant part：

“An anti-dumping duty shall be imposed in the appropriate amounts in each case，on a non-discriminatory basis on imports of a product from all sources found to be dumped and causing injury，except for imports from those sources from which undertakings... have been accepted. The Regulation imposing the duty shall specify the duty for each supplier or，if that is impracticable，and in general where Article 2（7）（a） applies，the supplying country concerned.”

Thus，Article 9（5） sets out two circumstances in which a duty for each supplier will not be specified：（1） where it is impracticable to name each supplier，and （2） in general，where Article 2（7）（a） of the Basic AD Regulation applies-that is，where normal value is determined “on the basis of the price or constructed value in a market economy third country，or the price from such a third country to other countries，including the Community，or where those are not possible，on any other reasonable basis，including the price actually paid or payable in the Community for the like product，duly adjusted if necessary to include a reasonable profit margin.” In these cases，the regulation imposing the duty will specify a duty rate for the “supplying country concerned” rather than for “each supplier”. In other words，a single “country-wide” duty rate will be specified，rather than an individual duty rate for “each supplier”.

7.65 Nonetheless，pursuant to Article 9（5） of the Basic AD Regulation，the Commission will specify an individual duty rate in investigations where Article 2（7）（a） applies for producers/exporters who can demonstrate that they satisfy all of the following criteria：

“（a） in the case of wholly or partly foreign owned firms or joint ventures，exporters are free to repatriate capital and profits；

（b） export prices and quantities，and conditions and terms of sale are freely determined；

（c） the majority of the shares belong to private persons；state officials appearing on the board of directors or holding key management positions shall either be in minority or it must be demonstrated that the company is nonetheless sufficiently independent from State interference；

（d） exchange rate conversions are carried out at the market rate；and

（e） State interference is not such as to permit circumvention of measures if individual exporters are given different rates of duty.”

These criteria are referred to as the “individual treatment”（“IT”） test. If a producer/exporter in an investigation where a single country-wide duty rate is specified under Article 9（5） of the Basic AD Regulation demonstrates that it satisfies these conditions，the Commission will specify an individual duty rate for that producer/exporter. Producers/exporters who do not satisfy the IT test will be subject to the country-wide duty rate.

7.66 In sum，for a Chinese producer/exporter subject to an anti-dumping investigation in the European Union，the following are the possibilities with respect to the determination of normal value and the imposition of duty：

 If the producer/exporter fulfils the market economy conditions，that is，if it can demonstrate that it operates under market economy principles，then under Article 2（7）（b），its normal value will be determined on the same basis as for producers in market economies，under paragraphs （1）-（6） of Article 2. A dumping margin for that producer/exporter will be calculated by comparing that normal value to the export prices of that producer/exporter，and an individual duty rate will be applied to that producer/exporter.

 If the producer/exporter fails to fulfil the market economy conditions，then its normal value will be determined，pursuant to Article 2（7）（a），on the basis of an alternative method （typically based on prices in an analogue third country）. Whether an individual duty rate is specified for it，based on a comparison of the producer/exporter’s own export sales with the normal value determined，will depend on whether the producer/exporter requests and is granted IT.

 If the producer/exporter makes a request for IT and demonstrates that it satisfies the five criteria set out in Article 9（5） of the Basic AD Regulation，the producer/exporter will have an individual duty rate，calculated on the basis of its own export prices，specified for it.

 Otherwise，the producer/exporter will be subject to a country-wide duty rate based on the normal value determined. The determination of the export price used to calculate that countrywide duty rate will depend on the level of cooperation on the part of the non-IT exporters altogether. If the level of cooperation is high，i.e.
 if the cooperating non-IT exporters account for close to 100 per cent of all exports，the export price will be based on a weighted average of the actual price of all export transactions effected by these exporters. If，however，the level of cooperation is low，i.e.
 if the non-IT exporters account for significantly less than 100 per cent of all exports，the Commission will resort to facts available to complete the missing information. The selection of the facts available will depend on the gravity of non-cooperation and may include statistical import data....

7.98 China claims that Article 9（5） of the Basic AD Regulation violates Article Ⅰ：1 of the GATT 1994 because this provision subjects certain NME WTO Members，including China，to additional conditions in order for exporting producers to receive IT，while WTO Members with market economies automatically receive IT. According to China，automatically receiving IT is an “advantage” not accorded to imports from NMEs，in violation of Article Ⅰ：1 of the GATT 1994.

7.99 Article Ⅰ：1 of the GATT 1994 provides：...（contents omitted）

Article Ⅰ：1 codifies the MFN principle，which “has long been a cornerstone of the GATT and is one of the pillars of the WTO trading system.” The text of this provision is clear. WTO Members are under the obligation to treat like products equally，irrespective of their origin. That is，discrimination between like products originating in or destined for different countries is prohibited by the MFN principle. The language of Article Ⅰ：1 establishes that three elements must be demonstrated by a complaining party to establish a violation of Article Ⅰ：1：（ⅰ）an advantage，favour，privilege or immunity of the type covered by Article I，（ⅱ） is not immediately and unconditionally accorded to （ⅲ） all like products of all WTO Members.

7.100 Turning to the facts of this case，it is clear to us that rules and formalities applied in anti-dumping investigations，including Article 9（5） of the Basic AD Regulation，fall within the scope of the “rules and formalities in connection with importation” referred to in Article Ⅰ：1. It is also clear，based on our conclusions above，that Article 9（5） affects imports from certain countries，establishing criteria for the determination whether the export prices of producers or exporters subject to anti-dumping investigations in the European Union will be taken into consideration，individual margins of dumping calculated，and individual duties imposed upon importation of the relevant product to the European Union. We agree with China that the automatic grant of IT to imports from market economy countries is an “advantage” within the meaning of Article Ⅰ：1. In our view，individual treatment ensures that producers and exporters receiving such treatment will not be subject to a duty higher than their own dumping margin，as would be the case for some producers or exporters subject to a country-wide duty imposed on the basis of a margin calculated on average export prices. Moreover，Article 9（5） of the Basic AD Regulation lists the WTO Members，including China，whose producers are not automatically accorded the right to individual dumping margins and anti-dumping duties，but must fulfil the conditions of that provision in order to benefit from that right. Thus，the application of Article 9（5） of the Basic AD Regulation will，in some instances，result in import of the same product from different WTO members being treated differently in anti-dumping investigations by the European Union. This to us establishes that the advantage of automatic IT is conditioned on the origin of the products. We therefore consider that Article 9（5） of the Basic AD Regulation violates the MFN obligation set forth in Article Ⅰ：1 of the GATT 1994.

7.101 The European Union asserts that treating suppliers in NMEs differently from suppliers in market economies does not violate Article Ⅰ：1 of the GATT 1994，because they are in different situations. In this regard，the European Union asserts that the availability of an advantage can be subject to conditions，without violating Article Ⅰ：1，where those conditions relate to the “situation or conduct” of the exporting country. The European Union notes that various provisions in the AD Agreement explicitly provide for differing treatment of products from different Members，and that these do not violate Article Ⅰ：1. In the European Union’s view，imports from market and NME countries may be subject to different treatment in anti-dumping investigations because they are different in nature，and therefore no discrimination can arise. However，in our view，imports from NMEs may be treated differently from imports from market economy countries only to the extent that the AD Agreement or another relevant WTO agreement allows for such differentiated treatment. The European Union，however，has failed to demonstrate that any provision of the AD Agreement，or of any other relevant WTO agreement，would allow the different treatment of imports from NMEs provided for in Article 9（5） of the Basic AD Regulation.

7.102 Nor has the European Union demonstrated that there is any relevant difference in the nature of imports from NMEs that justifies different treatment. While the European Union alleges this to be the case，in our view it has not established a sufficient factual basis on which we could conclude that there is a relevant difference in the nature of imports from NMEs and those from market economy countries. Indeed，we note that Article 9（5） of the Basic AD Regulation itself allows individual producers in NMEs to demonstrate that they operate under market economy principles，and qualify for individual treatment. In our view，this suggests that any difference in the nature of imports from NMEs and from market economy countries depends on the specific facts and circumstances of the producer and product in question，and not on the fact that the economy of the exporting country is classified by another WTO Member as a NME.

7.103 The European Union considers that China’s Article Ⅰ：1 claim is dependent on a finding that Article 9（5） of the Basic AD Regulation is in violation of the AD Agreement. China，on the other hand，maintains that its claim under Article Ⅰ：1 is independent of its claims of violation of the AD Agreement. We note in this regard that，having concluded，as discussed above，that Article 9（5） is inconsistent with Articles 6.10 and 9.2 of the AD Agreement，it is clear，even assuming the European Union’s assertion is correct，this condition is satisfied. However，while it is clear that the AD Agreement elaborates on the requirements of Article Ⅵ of the GATT 1994 for imposition of an anti-dumping measure，in our view，this does not mean that a violation of GATT 1994，in particular of Article Ⅰ：1，can only be found after a violation of the AD Agreement has been established. Not only do we consider it possible that a Member might act inconsistently with a provision of Article VI of the GATT 1994 itself，and in addition violate Article Ⅰ：1，but it is also possible that in certain circumstances a Member might act inconsistently with Article Ⅰ：1 in the application of its anti-dumping regulations to different Members，without a specific violation of the AD Agreement.

7.104 The European Union also contends that，if the AD Agreement permits WTO Members to subject the right to an individual margin of dumping to the fulfilment of certain conditions in investigation involving NMEs，there can be no violation of Article Ⅰ：1 of the GATT 1994 by virtue of the lex specialis principle and Article Ⅱ：2（b） of the GATT 1994. We do not agree that Article Ⅱ：2（b） of the GATT 1994 limits the scope of Article Ⅰ：1. The chapeau of Article Ⅱ：2（b） states：“Nothing in this Article shall prevent any contracting party from imposing at any time on the importation of any product...any anti-dumping...duty applied consistently with the provisions of Article Ⅵ”. It is thus clear that Article Ⅱ：2（b） refers only to Article Ⅱ of the GATT 1994，establishing a “safe harbour” for anti-dumping measures applied consistently with the provisions of Article Ⅵ of the GATT 1994 from the provisions of Articles Ⅱ：1（a） and （b） governing the maximum amounts of customs duties. Finally，we recall that the General Interpretative Note to Annex 1A of the WTO Agreement provides that，in case of a conflict between a provision of the AD Agreement and a provision of the GATT 1994，the former shall prevail to the extent of the conflict. The European Union attempts to apply this conflict rule to argue that，where something is permitted under the AD Agreement，this permission prevails over the prohibition on discrimination set out in Article Ⅰ：1 of the GATT 1994. We disagree with this proposition. In our view，there is no conflict between the AD Agreement and the GATT 1994 in this case. That is，we see nothing that would prevent a Member from complying with both its obligations under the AD Agreement and Article Ⅰ：1 of the GATT 1994，and therefore there is no need to resort to either the lex specialis principle or the General Interpretative Note to resolve a conflict between the two.

7.105 On the basis of the foregoing，we conclude that Article 9（5） of the Basic AD Regulation violates the MFN principle contained in Article Ⅰ：1 of the GATT 1994.

第二节 GATT最惠国待遇例外

作为WTO基石的GATT最惠国待遇也存在例外情况。最有影响的GATT例外有两个：一个是基于GATT第24条的关税同盟和自由贸易区例外；另一个是GATT第四部分针对发展中国家义务的豁免例外。

一 关税同盟和自由贸易区

GATT第24.8条将关税同盟定义为以一个单一关税领土取代两个或两个以上关税领土。对内，关税同盟成员国之间的一切贸易，完全取消关税和其他限制性贸易法规；对外，同盟的每个成员国实施完全相同的关税和其他贸易规章。由此可见，关税同盟的特征，就是对内取消关税，对外设置统一关税。在建立关税同盟的条件下，成员间原来用以保护各成员国内市场的关税壁垒和非关税壁垒被拆除，市场得到扩大。与此同时，每一个成员面对来自其他成员的竞争。参加关税同盟的国家一般生产力水平相近，因此关税同盟内成员之间的竞争，可以对经济发展产生一种正向推动力。对于来自关税同盟外部的竞争则通过关税予以排除，使成员之间竞争处于一个有限的安全范围。

自由贸易区通常指签订有自由贸易区协定的国家所组成的经济贸易集团。成员之间废除关税与数量限制，使区域内各成员商品自由流动，但每个成员仍保持本国或地区对非成员的贸易壁垒。

显然，相对于内部成员而言，关税同盟和自由贸易区对其他WTO成员实行贸易歧视。但是，关税同盟和自由贸易区成员之间取消贸易壁垒的安排毕竟是朝着完全的贸易自由化方向迈进，因此，只要这种安排不妨害其他国家的贸易，就应允许其存在。

1.关税同盟和自由贸易区历史

自由贸易区和关税联盟作为经济一体化的重要表现形式始于第二次世界大战后的西欧。1957年3月，西德、法国、意大利、比利时、荷兰、卢森堡6国签署《罗马条约》，以1957年6国的平均关税确立共同的对外关税，于1958年1月1日正式成立欧洲共同体。

1968年，欧共体实行工业品在成员国之间的自由贸易，并就农产品达成统一的价格。1970年减少了对劳动力和资本自由流动的限制。1973年，英国、丹麦、爱尔兰加入欧盟。1981年希腊也成为欧共体成员。1986年西班牙与葡萄牙加入时，成员国达到12个，成为当时世界上最大的贸易集团。

1960年欧洲自由贸易联盟（European Free Trade Association，EFTA）成立，创始国为英国、丹麦、奥地利、挪威、葡萄牙、瑞典和瑞士7个国家。1961年，芬兰成为非正式成员国。1967年，根据建立欧洲自由贸易联盟的《斯德哥尔摩公约》，联盟成员国之间实行工业品自由贸易，但在农产品贸易上却只采取了很少几项减少贸易壁垒的措施，同时对第三国也不实行共同关税。因此，欧洲自由贸易联盟是一个采取自由贸易区形式的经济一体化集团。

1973年，英国和丹麦离开欧洲自由贸易联盟，与爱尔兰一道加入欧共体。欧共体和欧洲自由贸易联盟两个经济一体化集团在相互竞争的同时，经济联系不断加深，最终就彼此间的贸易障碍进行磋商，于1977年达成协议，在两个贸易集团内实行工业品自由贸易。

20世纪80年代中期，欧洲经济一体化又有新的发展。欧盟提出在1992年底前将欧盟建成一个没有国界，商品、人员、资本和劳务完全自由流通的统一大市场。在这次新的浪潮中，欧洲自由贸易联盟成员积极向欧共体靠拢，奥地利、瑞典、挪威、瑞士等国或直接要求加入欧共体，或表示了要求加入的愿望。1991年12月11日，欧共体马斯特里赫特首脑会议通过了以建立欧洲经济货币联盟和欧洲政治联盟为目标的《欧洲联盟条约》（通称《马斯特里赫特条约》，“马约”）。1993年11月1日“马约”生效后，欧共体未就其称谓的变更问题做出决定，但欧共体内和国际上越来越广泛地使用“欧洲联盟”（简称“欧盟”）。目前“欧共体”和“欧盟”两种称谓均可使用，但法律文件和对外签署协议仍需用“欧共体”。

1993年1月1日，欧共体统一大市场基本实现，除人员流动略有限制外，商品、资本、劳务实现自由流通。1993年2月，扩大欧盟的谈判正式启动。到1995年，奥地利、瑞典、芬兰、挪威成为欧共体新成员。截至2013年3月底，欧共体共有27个成员国。

欧盟的宗旨在于促进欧洲的团结和发展；通过共同贸易政策，建立无内部边界的经济空间，加强经济、社会的协调发展和建立最终实行统一货币的经济货币联盟，促进各成员国经济和社会的均衡和进步；实行最终包括共同防务政策的共同外交和安全政策。

欧盟的决策机构“欧洲部长理事会”拥有欧盟绝大部分的立法权。欧洲部长理事会分为总务理事会和专务理事会，分别由各成员国的一名部长组成。前者由各国外长参加，讨论和决定欧盟的各项重要问题；后者由各国的其他部长参加，只讨论一些专门性问题。欧洲部长理事会是欧盟的中心，负责讨论欧共体、欧盟内部建设、重要对外关系及重大的国际问题。欧洲部长理事会由各成员国国家元首或政府首脑以及欧盟委员会主席组成，每年至少举行两次会议，主席由各成员国轮流担任，任期半年。

在欧盟发展的同时，以美国为首的北美自由贸易区正在形成。早在20世纪80年代初就有美、加、墨自由贸易区的设想。但由于种种原因，一直未能付诸实施。在欧洲一体化浪潮的冲击下，北美自由贸易区加快了启动步伐。1988年1月2日，美国和加拿大正式签署自由贸易协定，于1989年1月1日正式生效。该协定确定在10年内，逐步取消两国一切进出口产品关税，并有步骤地减少制造业、能源、农业等部门产品的贸易壁垒，扩大两国的贸易合作，实现商品、劳务、资本和人员的自由流动。1990年9月，美国国内提出和墨西哥进行自由贸易谈判的要求。同年11月，双方开始商谈签订自由贸易协定有关事宜。1991年2月，加拿大加入商谈，三国就建立北美自由贸易区问题开始进行谈判。1993年11月，美国、墨西哥、加拿大签署《北美自由贸易协定》，并于1994年1月1日生效。

《北美自由贸易协定》旨在取消贸易壁垒，制造公平竞争的条件，增加投资机会，保护知识产权，建立执行协定和解决贸易争端的有效机制，促进三边和多边合作。
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 该协定规定在15年内分阶段取消进口关税及其他贸易壁垒，实现商品劳务的自由流通。第一阶段，首先在所列的9000多种产品中立即取消约50%的关税；第二阶段，15%以上的产品关税将在5年内取消；笫三阶段，剩余的关税在6～15年内取消。

亚洲地区出现的第一个区域性贸易集团是1967年8月8日成立的东南亚经济联盟（“东盟”），成立时的成员有新加坡、马来西亚、菲律宾、印度尼西亚和泰国。1984年1月8日文莱加入东盟。1991年10月召开的东盟各国经济部长会议上，通过在15年内建立东盟自由贸易区的决议。1992年2月28日，东盟6国首脑会议签署“新加坡宣言”确认了上述主张。1995年7月28日，越南加入；1997年7月23日，老挝和缅甸加入；1999年4月30日，柬埔寨加入。截止2013年6月30日，东盟共有10个成员。

在拉丁美洲和非洲，经济一体化也有发展。如拉丁美洲的《拉丁美洲自由贸易协会》，成员有阿根廷、玻利维亚、巴西、智利、哥伦比亚、厄瓜多尔、墨西哥、巴拉圭、秘鲁、乌拉圭和委内瑞拉。在非洲，经济一体化的组织有由刚果、加蓬、乍得、喀麦隆和中非共和国组成的中非关税和经济同盟，由肯尼亚、坦桑尼亚、乌干达建立的东非经济共同体（1977年解体），以及1974年建立的由尼日利亚、马里、毛利塔里亚、利比亚和塞拉利昂等16国组成的西非经济共同体等。

2. GATT第24条：关税同盟与自由贸易区

GATT第24条是有关关税同盟和自由贸易区的规定。第24.4条指出建立这样的经济一体化组织的目的，是增进贸易自由。但是，这种一体化形式不得在便利成员之间贸易的同时，增加其他缔约方与此类一体化组织之间的贸易壁垒。在谈判GATT第24条内容时，谈判各方强调只接受真正的经济一体化安排，且两种形式中优先以关税同盟形式为上。然而，大部分一体化协定都不能满足第24条的要求。WTO秘书处1995年的一份报告指出，在共19个已审查完毕的此类协定中，只有6个符合第24条的规定。其中，1993年捷克共和国与斯洛伐克共和国之间的关税同盟协定是唯一完全符合第24条规定的关税同盟。1999年，专家组在“土耳其—对纺织品和服装进口的限制案”中裁定，对某一关税同盟安排是否符合第24条规定没有确定的结论，则意味着这个安排不能被看作符合第24条规定的安排。

GATT第24.8条规定了关税同盟及自由贸易区的定义：

（a）关税同盟应理解为以一单一关税领土替代两个或两个以上关税领土，以便：

（ⅰ）对于同盟成员领土之间的实质上所有贸易或至少对于产于此类领土产品的实质上所有贸易，取消关税和其他限制性贸易法规，及

（ⅱ）……同盟每一成员对同盟以外领土的贸易实施实质相同的关税或其他贸易法规；

（b）自由贸易区应被理解为在两个或两个以上的一组关税领土中，对成员领土之间实质上所有有关产自此类领土产品的贸易取消关税和其他限制性贸易法规。

上述规定中，取消成员领土间所有贸易的关税和其他限制性贸易法规，是建立一个自由贸易区或关税同盟的首要条件。除此之外，第24.5条还列举了建立自由贸易区和关税同盟的其他条件：就关税同盟和自由贸易区，或旨在建立关税同盟和自由贸易区的临时协定所实施的关税和其他限制性贸易法规，总体上不得高于或严于在形成此种同盟或通过此种贸易协定之前，各成员领土实施的关税和贸易法规的总体影响范围。

各成员应将有关第24条范围的安排通知区域贸易协定委员会，由该委员会审查此类通知。最终，对此类事项的决定由货物贸易理事会发出。自由贸易区和关税同盟成员每两年向货物贸易理事会进行汇报，并及时将协定的主要变更和发展报告货物贸易理事会。

发达国家可以因政治、经济或地理上的密切关系而通过与它们达成经济一体化的协定，给予发展中国家特殊优惠待遇。但是，这种为发展中国家利益而签订的非互惠经济一体化协定，不得对其他成员设置贸易壁垒。在1985年的“欧共体—来自某些地中海地区国家的柑橘产品进口关税待遇案”中，专家组认为，GATT第24条与GATT第四部分所阐述的权利义务是有区别的，因此第四部分不能被当作不遵守第24条规定标准的依据。该案件的裁定没有获得缔约方大会的通过。

二 发展中国家例外

最惠国待遇的发展中国家例外主要是指普遍优惠制的实施。
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 普惠制是发达国家对发展中国家出口的初级商品，给予普遍、非歧视和非互惠的优惠待遇。这种优惠是发达国家单方面给予发展中国家的，因此在一定程度上背离最惠国待遇原则，属最惠国待遇例外。

应该说，在贸易自由化的进程中，发展中国家处于十分不利的地位。具体在WTO的协定中，得到更多保护的，往往是发达国家利益。这主要是因为发展中国家经济、技术比较落后，甚至在不少领域，尤其是知识产权、服务贸易等领域，才刚刚起步。它们从协定中得到的实际优惠很少，却要对发达国家承担条约义务。同时，在发展中国家国内相关产业尚未发展成熟的情况下，对发达国家开放市场，用条约规定的较高标准保护发达国家相应产业，使发展中国家的相关产业面临很大的冲击。

最惠国待遇义务放大了这种不平等与冲击的影响。在最惠国义务下，发展中国家必须面临来自所有成员的竞争。1964年联合国贸易发展委员会（UNCTAD）第一次会议的总则中指出，最惠国待遇“只能达到形式上的平等，而实际上却意味着对国际社会中弱国的歧视”。

在最初的GATT谈判中，在关于非歧视基础上建立国际贸易体制对发展中国家是否公平这个问题上，缔约方观点各异。虽然，发展中国家无法与发达国家平等竞争是显而易见的事，一些发达国家仍然认为没有理由特别针对发展中国家利益规定例外。于是，许多发展中国家认为它们不应当加入GATT，或其他类似于GATT的国际组织。虽然最后仍有一些发展中国家加入了GATT，但它们对其在GATT中的地位一直不满。在这种情况下，1958年，GATT成立了一个专门工作小组，由著名经济学家哈伯勒（Gottfried Haberler）担任主席，审查发展中国家在国际贸易中的地位问题。

在哈伯勒报告的建议和1964年成立的联合国贸易与发展会议（UNCTAD）的压力下，GATT在1965年增加了第四部分：“贸易与发展”，专门解决发展中国家在GATT中的状况问题。新增的第四部分在呼吁发达国家减少对发展中国家贸易壁垒的同时，主要引入了对发展中国家有利的非互惠原则，作为互惠原则例外。

与此同时，UNCTAD秘书长普瑞毕西（Raul Prebisch）作了一个专门针对发展中国家在世界贸易中特殊地位的报告，强调对发展中国家给予较低关税的重要性。由于这个报告内容明显与MFN要求不符，UNCTAD认为GATT应解决报告提出的问题。于是，GATT在1971年授权发达国家给予发展中国家关税优惠，这就是所谓的“普惠制”规定。最初的普惠制豁免权为十年。普惠制授权发达国家自行决定建立普惠制，对发展中国家实行关税优惠。至于优惠对象，完全由各国政府自行决定。可见，普惠制不是发展中国家可以要求的权利，而只是发达国家的恩惠。

1971年的普惠制10年授权于1981年到期时，东京回合通过著名的《有差别与更优惠待遇、对等与发展中国家充分分担协定》，被认为是对普惠制的永久延续。实践中，发达国家成员对普惠制制度的实施规则各不相同。通常，各成员要求享受普惠制待遇的发展中国家符合某些规定的条件。在制定这些条件时，施惠国首先考虑的是自己国家的经济利益，并往往将政治和文化上的考虑作为给予发展中国家普惠制待遇条件的一部分。

第三节 国民待遇

国民待遇原则与WTO最惠国待遇原则相互补充。在WTO通过最惠国待遇实现了成员平等待遇的基础上，有关国民待遇的规定，使得一成员的商品、服务、知识产权在进入另一成员领土后，受到与该成员领土内相似商品、服务、知识产权同等的待遇。

在WTO体系中，最惠国待遇和国民待遇的区别在于：前者处理进口产品之间的关系，要求进口国在外国相似产品进入该国边境时得到平等待遇；后者处理进口产品与本国产品之间的关系，要求外国产品在进入一国边境后，得到与本国相似产品同样的待遇。

GATT国民待遇的基本目的，在于防止各成员方利用国内税收政策、措施、法规对本国产品施行贸易保护，为进口产品创造一个平等竞争的空间。为实现这个目标，GATT要求各成员在对进口产品以及国内产品施行国内税、费、法规时，不能以为国内生产提供保护为目的、不能通过给进口产品较低的待遇实行歧视，抵消关税减让给进口产品带来的好处。譬如，如果进口国在国内税收方面，如营业税、使用税和流转税，对进口产品征税高于本国产品，无异于对外国进口产品提高关税。但是，WTO成员可以自行选择给予进口产品高于本国产品的待遇，只要与此同时遵守最惠国待遇的规定。事实上，某些对国内产品征收的税费，是不能对进口产品征收的。

原GATT体系中的国民待遇适用范围较窄，仅限于与货物贸易及由此产生的其他经济行为。WTO体系将国民待遇拓宽到货物贸易中的原产地规则、技术法规和动植物卫生检疫、与贸易有关的投资措施、服务贸易和与贸易有关的知识产权保护等领域，主要体现在GATT 1994、GATS、TRIPS、TRIMS及其他协定的相关条款中。GATT第3条是关于国民待遇原则的条款。

一 GATT第3条：国民待遇

标题为“国内税收与管理的国民待遇”的GATT第3条，集中体现国民待遇规则，共10个条款。其中，第3.3、3.6条是有关历史性的安排；第3.5、3.7条是关于混合产品国内含量及外国供应来源的关系问题；第3.9条是进口国限价；第3.10条是对电影片的特别规定。其他的第3.1条（基本原则）、第3.2条（国内税、费）、第3.4条（国内法律、法规、规定）、第3.8条（国民待遇例外），构成GATT国民待遇的主要内容。

1.GATT第3.1条：国民待遇的适用范围

GATT第3.1条明文指出适用国民待遇的两种情况：（1）“国内税及其他国内费用”；（2）国内法律、法规、规定。


Article Ⅲ National Treatment on Internal Taxation and Regulation


1. The Contracting parties recognize that internal taxes and other internal charges，and laws，regulations and requirements affecting the internal sale，offering for sale，purchase，transportation，distribution or use of products，and internal quantitative regulations requiring the mixture，processing or use of products in specified amounts or proportions，should not be applied to imported or domestic products so as to afford protection to domestic production.

以上第3.1条表述的是国民待遇的宗旨，其用词“不得”（should not）通常解释为不包含法律强制力。因此，任何违反国民待遇原则的争端，其法律依据不能仅为GATT第3.1条，而必须根据第3条其他条款中禁止性的具体规定。GATT第3.1条的重要意义，在于拓宽了国民待遇对国内税、费、法律、法规的管制范围：即使某成员方国民待遇的税、费、法律、法规，其实施或立法目的并不在于对进口产品进行歧视，只要最终造成了歧视性后果，就违反国民待遇的规定。实践中，对该条款发生的争议，主要集中在第3条的涵盖范围究竟有多大。第3条规定义务的范围涵盖越广，对进口成员方的限制就越大。

2. GATT第3.2条：国内税、费的规定


Article Ⅲ National Treatment on Internal Taxation and Regulation


2. The products of the territory of any contracting party imported into the territory of any other contracting party shall not be subject，directly or indirectly，to internal taxes or other internal charges of any kind in excess of those applied，directly or indirectly，to like domestic product. Moreover，no contracting party shall otherwise apply internal taxes or other internal charges to imported or domestic products in a manner contrary to the principles set forth in paragraph 1.

Ad Article Ⅲ Paragraph 2

A tax conforming to the requirements of the first sentence of paragraph 2 would be considered to be inconsistent with the provisions of the second sentence only in cases where competition was involved between，on the one hand，the taxed product and，on the other hand，a directly competitive or substitutable product which was not similarly taxed.

第3.2条涉及成员境内歧视性税收问题。其内容引发的争议多为以下两种方式中的一种：（1）进口产品与国内相似产品受到不同的歧视性税收待遇，违反国民待遇第3.2条第一句话；（2）即使受歧视产品与国内相关产品不是相似产品，只要进口国的相关税制对本国产品提供保护，就违反了第3.1条和第3.2条第二句话。

1996年，加拿大、欧盟和美国起诉日本的酒类税法，日本—酒精饮料税案。WT/DS8，10，11/AB/R.理由是日本酒类税法对本国清酒（shochu）规定的税率大大低于对一些相同或竞争进口产品（vodka，gin，whisky，brandy，rum and liqueurs）规定的税率，因而违反了GATT第3.2条。该案中，专家组裁定，对第3.2条第一句话的违反必须满足两个条件：（1）进口产品和本国产品是“相似产品”；（2）对外国产品征收的国内税“超过”对本国产品的征税。对第3.2条第二句话的违反必须满足三个条件：（1）进口产品和本国产品必须具有“直接竞争性或替代性”；（2）对它们所征收的国内税不同等；（3）对进口产品采用不同等措施的目的，是为了给国内产品提供保护。但当这些产品是“相似产品”而不是“可替代产品”时，则不需要满足第三个条件。

专家组认为，对相似产品的征税，只要有差别，无论大小，都可确定其目的是对国内相似产品提供保护。但上诉机构认为，税收差异必须大于“微量”（de minimis）。对“微量”的确定视个案而定。因为只有超过“微量”的税收差别，才会将本国产品从外国产品的竞争中保护起来，实现为国内可替代产品提供保护的目的。本案中的税收差异超过“微量”。

关于GATT第3条的含义，上诉机构裁定：最恰当的解释方式是条文解释，根据上下文的文字含义和关联，结合WTO的整个目标和宗旨来理解。在第3条中，包含一般原则的第3.1条，与规定国内税和国内费具体义务的第3.2条是有区别的。第3.1条确立一个理解和解释第3.2条以及其他各条所规定具体义务的一般原则，即国内措施的适用不应对国内生产提供保护。这个一般原则的确定，目的在于规范第3条的其他条款，但又不削弱其他条款的实体内容。因此，第3.1条是第3.2条上下文的一部分，也是其他条款上下文的一部分。以任何一种别的方式理解第3条各条款之间的关系，都会使第3.1条的内容丧失含义，因而违反条约解释中有效解释的根本原则。根据条约解释的有效原则以及第3.2条上下两句话表达含义的不同，第3.1条在规范第3.2条第一句话与第二句话时，采用的方式应当是不同的。

3. GATT第3.4条：国内法律、法规和规定


Article Ⅲ National Treatment on Internal Taxation and Regulation


4. The Products of the territory of any contracting party imported into any territory of any other contracting party shall be accorded treatment no less favourable than that accorded to like products of national origin in respect of all laws，regulations and requirements affecting their internal sale，offer for sale，purchase，transportation，distribution or use. The provisions of this paragraph shall not prevent the application of differential internal transportation charges which are based exclusively on the economic operation of the meaning of transport and not on the nationality of the products.

本条款在以下三个方面容易发生争议：（1）“相似产品”（like product）的定义；（2）“不低于”（no less favorable than）（本国相似产品享受的待遇）的含义；（3）“法律、规章和规定”中“规定”（requirement）的含义与范围。

（1）相似产品

上诉机构在2001年的“欧共体—影响石棉和石棉制品的措施案”中详细分析了第3条“相似产品”的定义与范围。本案涉及法国1997年1月1日生效的96～1133号条例。条例禁止各种不同类型的石棉纤维的制造、加工、出售、进口、营销和转运，不论这些物质是否已经被合成进原材料、产品以及设备当中。只有在没有可替代产品的情况下，才允许有限的例外。加拿大认为该条例违反GATT第3条。裁定中，上诉机构认为，“相似产品”一词出现在WTO不同的条款和协定中。它的正确含义，必须根据含有“相似产品”条款的上下文、条款本身内容以及条款的目标和宗旨综合考虑。

（2）不低于本国相似产品待遇（no less favorable than）

2001年的“韩国—影响新鲜、冷藏和冷冻牛肉进口的措施案”，涉及韩国牛肉双重零售制度是否给予进口牛肉不低于本地牛肉的待遇问题。引起争议的韩国牛肉双重零售制度规定：小商店不得同时经营进口牛肉和本地牛肉，大商店的同一部门不得同时经营这两种产品。澳大利亚和美国认为这个体制违反GATT第3.4条规定，因为它使进口牛肉在韩国受到的待遇低于本国牛肉。上诉机构裁定：（1）对进口产品和国内相似产品待遇形式上的区别，不是违反第3.4条的必要条件，也不是充分条件。在确定进口产品受到的待遇是否低于相似国产品时，应当审查该项措施是否改变了相关市场中的竞争条件，以及这种改变是否损害了进口产品的竞争力。（2）虽然双重零售制度限制消费者对两种牛肉进行比较，容易给他们造成两种牛肉不同的印象，但这并不证明该体制降低了进口产品与本地产品直接或在同等基础上竞争的机会，也不意味着本地牛肉获得了竞争优势。（3）牛肉双重零售制度颁布于1990年。该体制实行之后，大多数小零售商选择专卖本国牛肉。结果，进口牛肉实际上被排除在零售渠道之外。1998年本案开始时，经营本地牛肉与经营进口牛肉的零售商数量显示，该体制的实施，明显使进口牛肉的商业机会减少。在1998年，经营进口牛肉的零售商约为5000家，而经营本地牛肉的零售商约为45000家。（4）在这个体制下，更多的个体零售商选择销售本地牛肉，导致进口牛肉零售渠道数量急剧减少。因此，韩国的牛肉双重零售制度降低了进口牛肉的市场竞争力。因此，该体制违反了GATT第3.4条的有关规定。

此外，在1998年“日本—影响胶卷和相纸的措施案”中，美国主张，日本的经销措施导致进口产品较差的待遇，违反了第3.4条的规定。专家组认为，日本对胶卷和相纸采取的8项措施，构成第3.4条意义上的“法律、规章与细则”。专家组裁定，对“法律、规章与细则”的含义应做广义解释，政府措施以及和那些可被理解为政府措施的私人措施同样应当包含在“法律、规章与细则”的范围内。

二 GATT第3条国民待遇案例

1. GATT第3.2条：国内税、费的规定

专家组在以下“中国—汽车零部件案”相关部分对GATT第3.2条进行了分析。该案案情请参照附件五。


CHINA-MEASURES AFFECTING IMPORTS OF AUTOMOBILE PARTS



WT/DS339，340，342/R


7.102 The complainants submit that the measures impose an internal charge in a manner inconsistent with Article Ⅲ：2，first sentence，of the GATT 1994. ...

7.103 Article Ⅲ：2，first sentence，of the GATT 1994 provides：

“The products of the territory of any contracting party imported into the territory of any other contracting party shall not be subject，directly or indirectly，to internal taxes or other internal charges of any kind in excess of those applied，directly or indirectly，to like domestic products.”

7.104 The Appellate Body in Canada-Periodicals clarified that the analysis of whether a measure is inconsistent with the first sentence of Article Ⅲ：2 of the GATT 1994 involves a two-step test：

“［T］here are two questions which need to be answered to determine whether there is a violation of Article Ⅲ：2 of the GATT 1994：（a） whether imported and domestic products are like products；and （b） whether the imported products are taxed in excess of the domestic products. If the answers to both questions are affirmative，there is a violation of Article Ⅲ：2，first sentence.”

7.105 However，before we can proceed with the analysis as explained in Canada-Periodicals we must preliminarily determine whether the charge under the measures indeed falls within the scope of Article Ⅲ：2 of the GATT 1994. This is because the parties dispute from the outset whether such charge is an “internal charge” under Article Ⅲ：2 of the GATT 1994，as the complainants contend，or an “ordinary customs duty” under Article Ⅱ：1（b） of the GATT 1994，as China asserts. This is indeed a crucial question for a charge cannot be at the same time an “ordinary customs duty” under Article Ⅱ：1（b） of the GATT 1994 and an “internal tax or other internal charge” under Article Ⅲ：2 of the GATT. Therefore，as panels before us have similarly decided，we must first decide which of these two provisions is applicable to the charge under the measures.

7.106 We will thus begin our preliminary analysis by recalling how the charge is imposed under the measures.


（a） Charge under the measures


7.107 The Panel recalls that China...imposes under the measures a charge in the amount equivalent to the tariff rate applicable to motor vehicles （25 per cent on average） on auto parts that are imported and used by automobile manufacturers for the assembly of motor vehicles，if such auto parts are characterized as complete vehicles based on the thresholds set out in the measures. As we have explained above...，under the measures，the final determination of whether certain auto parts are characterized as complete vehicles and thus subject to the charge is made once the auto parts，imported in a single or multiple shipments，are assembled into complete vehicles in China.

7.108 We also recall that Article 29 of Decree 125 provides that auto parts imported by a third-party supplier and subsequently purchased by an automobile manufacturer for their assembly into motor vehicles in China，will also be counted towards the thresholds set out in the measures. China has explained that imported auto parts that the auto manufacturer purchases from a third-party supplier in China will have completed the necessary customs formalities and are no longer subject to customs control. China further explains that the rules for bonded goods do not apply to auto parts imported by a third-party supplier. Pursuant to Article 29 of Decree 125，automobile manufacturers are then liable in respect of imported auto parts purchased from a third-party supplier for the difference between a charge equivalent to the amount of the tariff rates for motor vehicles and the amount of duty for auto parts that would have already been paid by a third-party supplier at the time of importation.

7.109 Given that China submits that the imposition of the charge on imported auto parts purchased from a third-party supplier operates under the measures in a different manner from the charge on auto parts imported by automobile manufacturers，we will first examine whether we must consider the charge imposed pursuant to Article 29 of Decree 125 separately from the charge imposed in general under the measures for the purpose of examining the complainants’claim under Article Ⅲ：2 of the GATT 1994. ...

7.115 The Panel considers that Article 29 does not administer a charge that is different from the charge imposed in general under the measures：automobile manufacturers use auto parts imported by a third-party supplier in the same manner as auto parts the manufacturers themselves directly import for the assembly of motor vehicles；and auto parts imported either by vehicle manufacturers or by third-party suppliers are subject to the same thresholds set out in the measures. In the Panel’s view，the elements cited by China，such as those described above in paragraph 7.108，in an effort to argue that the charge imposed on auto parts in the context of Article 29 is conceptually different from the charge in general，do not change our conclusion that there is only one charge，which is ultimately triggered by the application of the thresholds after the assembly of the imported parts into complete vehicles in China. For these reasons，we do not consider that the charge imposed under Article 29 of Decree 125 should be analysed separately from the charge imposed in general under the measures. In fact，they are the same charge. ...


（b） Is the charge an “internal charge” within the meaning of Article Ⅲ：2 of the GATT 1994？…


7.119 ...the core of the complainants’arguments under this issue is that the charge on imported auto parts resulting from the measures is an internal charge subject to the first sentence of Article Ⅲ：2 of the GATT 1994 because it is triggered by the actual use of these parts in the assembling of complete vehicles taking place inside China after importation. The complainants argue that if the charge were truly an “ordinary customs duty”，it would be assessed solely on the status or condition of these goods at the moment they were presented at the border “on their importation” into China，as required by a proper interpretation of the first sentence of Article Ⅱ：1（b） of the GATT 1994，not on their use inside China in the assembly of complete vehicles. To the complainants，an “ordinary customs duty”，even if collected after the time or point of importation，must be assessed taking into consideration only the state of the product at the moment of importation. The stated policy purpose of the measures，the description and characterization of the charge under the measures as well as the fact that the charge is collected by the customs authority are all irrelevant factors to the determination of whether the charge is an “ordinary customs duty”.

7.120 China，however，submits various arguments in support of its defence that the challenged measures impose ordinary customs duties under Article Ⅱ：1（b），first sentence，of the GATT 1994. First，because the charges are imposed conditioned upon the entry of goods into China. Additionally，because these charges are imposed “on their importation” within the meaning of Article Ⅱ：1（b），first sentence，because they relate to，or fulfil，a condition of liability that attaches at the time of importation. Further，these charges are ordinary customs duties also because they are charges China is allowed to impose by reason of，or as a condition of，the importation of the product，irrespective of the precise time and place when and where they are imposed or collected. Finally，China explains that an important factor in the characterization of the charges as ordinary customs duties is that they are imposed by measures that implement and enforce China’s Schedule of Concessions by giving effect to the provisions of China’s Schedule relating to “motor vehicles.” They do so by defining the circumstances under which China will classify imported auto parts and assemblies as having the essential character of a complete motor vehicle under these tariff provisions. This is done irrespective of how importers choose to structure such auto part importations：either in a single or in multiple shipments. It is therefore the importation of parts of registered vehicle models，i.e. those containing imported parts that assembled together have the essential character of a complete vehicle，that triggers the imposition of the charge，not their internal use.

7.121 In light of the parties arguments on whether the charge falls within the scope of the first sentence of Article Ⅲ：2 of the GATT 1994 or the first sentence of Article Ⅱ：1（b） of the GATT 1994，the Panel considers that it must examine these two provisions in accordance with the customary rules of treaty interpretation under the Vienna Convention on the Law of Treaties （“Vienna Convention”）. In doing so，we will also follow the interpretative approach taken by the Panel in India-Autos：

“The Panel feels that it is vital that the task be approached solely through an application of the customary rules of interpretation of public international law as required by Article 3.2 of the DSU. This should occur without any presumption as to some preordained or systemic balance between the two Articles. The customary rules provide sufficient mechanisms to ensure an appropriate outcome that should deal with such concerns，as they require consideration of ordinary meaning in context and in the light of object and purpose of the treaty. In this regard，context includes a reading of each Article in relation to other potentially relevant provisions and an analysis，where necessary，of any differences in terminology. The principle of effectiveness would also apply to prevent reducing any provision to inutility.

While other provisions in the WTO Agreement may usefully be considered as part of the context which informs the meaning of a given provision，the scope of that provision should not be assumed a priori to vary depending on the mere presence of other provisions which may have some relevance to the situation：the contours of a provision should flow from its terms，as read in context alongside the other provisions of the agreement. The Panel is also mindful of the fact that different aspects of a particular measure may legitimately be covered by distinct provisions of the WTO Agreements.”


Internal taxes or other internal charges within the meaning of Article Ⅲ：2 of the GATT 1994…


7.126 The first sentence of Article Ⅲ：2 of the GATT 1994 provides：...（contents omitted）

7.127 Neither Article Ⅲ：2 of the GATT 1994 nor any other WTO covered agreement provides a definition of the term “internal taxes or charges”. The Dictionary of Trade Policy Terms defines “internal taxes” as follows：

“Government charges applied to sale of goods and services inside a customs territory. Article Ⅲ of the GATT requires that such charges are levied at the same rate for domestic products as for imported products. In other words，national treatment is a fundamental obligation in this regard....”

7.128 This definition of “internal taxes” above illustrates that the term “internal” seems to indicate that the element triggering the obligation to pay the charge-for example，the sale of the good-takes place inside the customs territory.

7.129 This also appears to be in line with the language of the first sentence of Article Ⅲ：2 of the GATT 1994，which refers to “the products of the territory of any contracting party imported into the territory of any other contracting party”. In other words，products that have already been imported into the customs territory of a Member should not be subject to internal taxes and other internal charges in excess of those applied to like domestic products. Thus，the imposition of an internal charge is not triggered by the act of importing a product into to the territory of any other contracting party.

7.130 We also find useful guidance from previous GATT jurisprudence on the question of whether a charge is subject to the disciplines of Articles II or Ⅲ of the GATT 1994. For example，in the GATT Panel Belgium-Family Allowances，the Panel considered that because a levy was “collected only on products purchased by public bodies for their own use and not on imports as such，and that the levy was charged，not at the time of importation，but when the purchase price was paid by the public body” as enough reason to characterize such a levy as an “internal charge” under Article Ⅲ：2. In Canada-Gold Coins，an unadopted GATT Panel Report，the panel，faced with the question of whether an Ontario provincial sales tax measure on gold coins was within the scope of Articles Ⅲ or II of the GATT，noted，based on the language of Belgium-Family Allowances，that the tax was levied at the time of retail sale of goods within the province，not at the time of importation into Canadian territory and thus affected the internal retail sale of gold coins rather than the importation of Krugerrands as such. The panel therefore considered that the tax was an “internal tax” under Article Ⅲ and not an “import charge” under Article Ⅱ.

7.131 Furthermore，in Argentina-Hides and Leather，the panel found that the pre-payment of the Value-Added Tax （VAT） established by the challenged measure was an internal measure under Article Ⅲ：2，first sentence，because the measure applied to “definitive import transactions，but only if the products imported were subsequently re-sold in the internal Argentinean market.” In other words，the measure provided for the pre-payment of the VAT chargeable to an internal transaction. Furthermore，the panel，relying on Ad Note Article Ⅲ of the GATT 1994，stated that the fact that the charge was “collected at the time and point of importation” did not preclude it from qualifying as an “internal tax measure”.

7.132 Consistent with those GATT and WTO panels，we also consider that an important element that would indicate that a charge constitutes an “internal tax or other internal charge” within the meaning of Article Ⅲ：2 of the GATT 1994 is whether the obligation to pay such charge accrues because of an internal factor （e.g.，because the product was re-sold internally or because the product was used internally），in the sense that such “internal factor” occurs after the importation of the product of one Member into the territory of another Member.

7.133 We find contextual support for this reading in Ad Note Article Ⅲ of the GATT 1994，which clarifies that any internal tax or other internal charge which applies to an imported product and to the like domestic product and is collected in the case of the imported product at the time or point of importation is nevertheless to be regarded as an internal tax or other internal charge within the scope of Article Ⅲ. The Ad Note Article Ⅲ，therefore，appears to confirm that when or where the internal charge is collected is not necessarily the decisive criterion to indicate that it falls within the scope of Article Ⅲ：2 of the GATT 1994.

7.134 However，China submits that the charge under the measures is an ordinary customs duty，not an internal charge because it is imposed as a condition of-that is，by reason of-the importation of a product （auto parts） into China’s customs territory and that this charge objectively relates to a duty liability that arises by reason of the importation of the product. In other words，China is of the view that the assessment of the charge based on the assembly of auto parts into motor vehicles is a condition of the importation of such auto parts.

7.135 Given China’s arguments，we will next turn to the meaning of the term “ordinary customs duties” in Article Ⅱ：1（b），first sentence，of the GATT 1994，before analysing whether the charge under the measures falls under either Article Ⅱ：1（b），first sentence，or Article Ⅲ：2 of the GATT 1994.

［the panel went on to analyze “ordinary customs duties” under Article Ⅱ：1（b）
 
[8]

 ］…

7.192 In sum，based on its ordinary meaning and its context，we conclude that “ordinary customs duties” within the meaning of the first sentence of Article Ⅱ：1（b） refer to duties imposed on goods at the moment of their “importation” into the customs territory of an importing Member and must be interpreted more narrowly than “other charges and duties” under the second sentence of Article Ⅱ：1（b），which are imposed on goods “on or in connection with importation”.

7.193 We will now examine the terms “internal charges” and “ordinary customs duties” in the light of the object and purpose of the WTO Agreement as well as the GATT 1994，in general and that of Articles Ⅱ and Ⅲ of the GATT 1994，in particular.


Object and purpose of the WTO Agreement and the GATT 1994…


7.198 The Panel now examines the terms “internal charges” and “ordinary customs duties” in light of the object and purpose of the WTO Agreement and the GATT 1994 in general. As the Appellate Body in EC-Chicken Cuts observed，one of the objects and purpose of the GATT 1994 and the WTO Agreement in general is “the security and predictability of the reciprocal and mutually advantageous arrangements directed to the substantial reduction of tariffs and other barriers to trade.” We also recall the Appellate Body’s finding that Article 31（1） of the Vienna Convention does not necessarily exclude taking into account the object and purpose of a particular treaty term，if doing so assists the interpreter in determining the treaty’s object and purpose on the whole.

7.199 In addressing the issue before us，namely what are the elements that distinguish “internal charges” under Article Ⅲ：2 from “ordinary customs duties” under Article Ⅱ：1（b），we also find useful the following statement by the GATT Panel in EEC-Parts and Components：

“The distinction between import duties and internal charges is of fundamental importance because the General Agreement regulates ordinary customs duties，other import charges and internal taxes differently：the imposition of ‘ordinary customs duties’for the purpose of protection is allowed unless they exceed tariff bindings；all other duties or charges of any kind imposed on or in connection with importation are in principle prohibited in respect of bound items ［Article Ⅱ：1（b）］. By contrast，internal taxes that discriminate against imported products are prohibited，whether or not the items concerned are bound （Article Ⅲ：2）.”

7.200 That GATT Panel concluded that one of the basic objectives underlying Articles Ⅱ and Ⅲ was that “discrimination against products from other contracting parties should only take the form of ordinary customs duties... and not the form of internal taxes...” We agree with the GATT Panel in EEC-Parts and Components.

7.201 As the Appellate Body clarified，a basic object and purpose of the GATT 1994，as reflected in Article II of the GATT，is “to preserve the value of tariff concessions negotiated by a Member with its trading partners and bound in that Member’s Schedule”. At the same time，the broad purpose of Article Ⅲ is “to avoid protectionism in the application of internal tax and regulatory measures”. While serving their own objects and purposes，these two provisions are also interrelated such that the disciplines contained in these two provisions aim to ensure “the security and predictability of the reciprocal and mutually advantageous arrangements directed to the substantial reduction of tariffs and other barriers to trade.” To achieve this overall object and purpose of the WTO Agreement，Members are obliged to respect the boundaries between Article Ⅲ and Article II of the GATT 1994.

7.202 Therefore，the Panel will be guided by this objective in applying the elements we considered above as distinguishing “ordinary customs duties” from “internal charge” to the charge under the measures to determine whether it is an “internal charge” or “ordinary customs duty”.


Is the charge under the measures an “ordinary customs duty” within the scope of Article Ⅱ：1（b），first sentence，or an “internal charge” within the meaning of Article Ⅲ：2？


7.203 The Panel recalls the complainants’argument that the charge on imported auto parts resulting from the measures is an internal charge subject to the first sentence of Article Ⅲ：2 of the GATT 1994 because it is triggered by the actual use of these parts in the assembling of motor vehicles inside China after importation. We further recall China’s response that this charge is instead an ordinary customs duty because it is imposed as a condition of-that is，by reason of-the importation of a product （auto part） into China’s customs territory and that this charge objectively relates to a duty liability that arises by reason of the importation of the product. China argues that the charge is a valid ordinary customs duty because it implements and enforces China’s Schedule of Concessions by giving effect to the provisions of China’s Schedule relating to “motor vehicles.”

7.204 We have established above，however，if the obligation to pay a charge does not accrue based on the product at the moment of its importation，it cannot be an “ordinary customs duty” within the meaning of Article Ⅱ：1（b），first sentence of the GATT 1994：it is，instead，an “internal charge” under Article Ⅲ：2 of the GATT 1994，which obligation to pay accrues based on internal factors.

7.205 Under the measures，the obligation to pay the charge accrues internally after auto parts enter into the customs territory of China and are assembled/produced into motor vehicles. In this connection，Article 5 of Decree 125 provides：

“Article 5 The reference to ‘automobile parts characterized as complete vehicles’in these Rules shall mean that the imported automobile parts should be characterized as complete vehicles at the stage when complete vehicles are assembled. The reference to ‘automobile parts characterized as assemblies （systems）’shall mean that the imported automobile parts should be characterized as assemblies （systems） at the stage when the assemblies （systems） are assembled”.

7.206 Furthermore，Article 28 of Decree 125 states that “after the imported automobile parts have been assembled into complete vehicles，the automobile manufacturer shall make a declaration of duty payable to Customs and Customs shall... proceed with classification and duty collection.”

7.207 Also relevant to the question before us are （ⅰ） the fact that the charge is imposed on automobile manufacturers，not importers in general （be it manufacturers or suppliers）；（ⅱ） the fact that the charge is determined not based on auto parts as they enter the customs territory of China，but instead based on what other parts from other countries and/or other importers are used together with the goods concerned in assembling a vehicle model；and （ⅲ） the fact that identical imported parts included in the same shipment can be subject to different charge rates depending on which vehicle model they are assembled into.

7.208 Furthermore，we recall China’s own explanation of the charge imposed under Article 29 of Decree 125 in respect of parts imported by a third-party supplier，which is，as we have concluded above at paragraph 7.115，not different from the charge imposed in general under the measures. As we have stated above... China has explained that imported auto parts that the auto manufacturer purchases from a third-party supplier in China will have completed the necessary customs formalities and are no longer subject to customs control and are in free circulation in China. China also explained that the rules for bonded goods do not apply to auto parts imported by a third-party supplier. We recall our conclusion above...that factors such as “customs control” and “free circulation” are not decisive to the characterization of a charge as ordinary customs duty. We note that China submits that an Article 29 charge is nevertheless an ordinary customs duty because it “objectively relates to the administration and enforcement of China’s tariff provisions for motor vehicles.” However，we have already established above that this is not the correct standard to determine whether a charge falls under Article Ⅱ：1（b），first sentence，of the GATT 1994. As we have stated above...，the charge under Article 29 is subject to the same set of rules as charges in general under the measures in the sense that the applicability of the Article 29 charge is determined based on the same criteria for the essential character determination as set out in Articles 21 and 22 of Decree 125.

7.209 Finally，we do not believe that our conclusion on the internal elements of the charge is affected by the fact that，under the measures，auto manufacturers are required to make a declaration at the moment imported auto parts enter China. This is because such declaration is not based on the status of these parts at that moment but，instead，on their predicted use internally in the assembly of motor vehicles. Moreover，the information in the declaration is not decisive to the determination of the rate of the charge because such determination is only made，as explained above，internally after assembly. In this respect，China itself acknowledges that this declaration as well as the bonding requirement are simply elements of the customs procedure and are not decisive on the question whether this is an internal charge or an ordinary customs duty. With respect to the bonding requirement on auto parts characterized as complete vehicles，China indicates that these are required to ensure that the auto manufacturer abides by all relevant customs rules and can satisfy the customs liability and that these auto parts remain under customs control. However，the Panel observes that there is no restriction on the use in the internal market of these auto parts in bonded status and the bond requirement thus seems，as indicated by the complainants，merely a financial guarantee. In contrast，as the European Communities and Canada correctly argue，the auto parts which can effectively be considered under customs supervision are those described under the situations elaborated in Article 30 of Decree 125 （e.g. in a bonded zone and export processing zones），which are exempt from the measure unless they are eventually entered into the internal market of China.

7.210 In sum，based on the above elements considered as a whole，in particular the fact that the charge under the measures relates to the internal assembly of auto parts into motor vehicles，we conclude that the charge is an internal charge within the meaning of Article Ⅲ：2 of the GATT 1994.

7.211 Moreover，as mentioned above，the “security and predictability of the reciprocal and mutually advantageous arrangements directed to the substantial reduction of tariffs and other barriers to trade”，which is a recognized object and purpose of the WTO Agreement，would be undermined if a charge were to be considered as an ordinary customs duty even when the obligation to pay the charge accrues after goods have already entered into the customs territory of China and been assembled into complete goods of the corresponding kind. We therefore share the systemic concerns expressed by the complainants that if the assembly of the products after their importation into the customs territory of a Member could provide a basis for tariff classification，the tariff classification system would undermine the national treatment obligation under Article Ⅲ of the GATT 1994，which is one of the core principles of the WTO Agreements. Such an interpretation would blur the fundamental distinction between measures falling within the scope of Article Ⅲ：2 and those falling within the scope of Article Ⅱ：1（b），first sentence，of the GATT 1994.

7.212 We therefore find that the complainants have satisfactorily demonstrated that the charge under the measures is an internal charge under Article Ⅲ：2 of the GATT 1994.

7.213 We now turn to the complainants’specific claims that the charge is inconsistent with Article Ⅲ：2 of the GATT 1994. In this respect，we recall our statement above that the Appellate Body in Canada-Periodicals clarified that the analysis of whether a measure is inconsistent with this provision of the GATT 1994 involves a two-step test：first，whether imported and domestic products are like products and，second，whether the imported products are taxed in excess of the domestic products. If the answers to both questions are affirmative，there is a violation of Article Ⅲ：2，first sentence，of the GATT 1994. We will now analyse these two questions.


（c） Are imported auto parts like domestic auto parts…


7.216 We recall our conclusion above in the section of these reports dealing with the description of the measures that the products at issue in this case are all imported auto parts that are potentially subject to the measure. Hence，as under the measures origin is the sole criterion distinguishing the imported and domestic parts，it is correct to treat such products as like products within the meaning of Article Ⅲ：2 of the GATT 1994. Similarly to the panel in US-FSC （Article 21.5-EC II），“we do not believe that the mere fact that a good has ［Chinese］ origin renders it ‘unlike’an imported good.”

7.217 The Panel therefore concludes that the complainants have satisfactorily met their burden of proof that auto parts of domestic and foreign origin are like products within the meaning of Article Ⅲ：2 of GATT 1994.


（d） Are imported auto parts subject to internal taxes and charges in excess of those applied to domestic products…


7.220 We start our analysis by recalling that in Japan-Alcoholic Beverages Ⅱ，the Appellate Body established a strict standard for the term “in excess of” under Article Ⅲ：2，first sentence：

“The only remaining issue under Article Ⅲ：2，first sentence，is whether the taxes on imported products are ‘in excess of’those on like domestic products. If so，then the Member that has imposed the tax is not in compliance with Article Ⅲ. Even the smallest amount of ‘excess’is too much. ‘The prohibition of discriminatory taxes in Article Ⅲ：2，first sentence，is not conditional on a ‘trade effects test’nor is it qualified by a de minimis standard.’”

7.221 With this standard in mind，we recall our conclusion above at paragraph 7.212 that the measures impose an internal charge under Article Ⅲ：2 of the GATT 1994. We do not believe that the question of whether the precise amount of this internal charge is equivalent to an ad valorem rate of 25 per cent or only 15 per cent over the imported part is essential to our findings under this claim as any one of these values would undoubtedly be “in excess of those applied to domestic products”. In fact，as domestic products are not subject to the measures they are also not therefore subject to any charge under the measures at all.

7.222 The Panel therefore concludes that the complainants have satisfactorily met their burden of proving that imported auto parts are subject to an internal charge in excess of those applied to domestic products within the meaning of Article Ⅲ：2 of GATT 1994.


（e） Conclusion


7.223 We therefore find that the charge under the measures is inconsistent with the first sentence of Article Ⅲ：2 of the GATT 1994.

2. GATT第3.4条：国内法律、法规和规定

（1）“中国—出版物案”

本案案情请参见附件五。以下是上诉机构在该案中就“reading materials”和“Films for theatrical release”相关规则与GATT第3.4条合规性的分析内容。关于“sound recording” 相关规则与GATT第3.4条合规性的分析参见该案专家组报告7.1545～7.1653段。


CHINA-MEASSURE AFFECTING TRADING RIGHTS AND DISTRIBUTION



SERVICES FOR CERTAIN PUBLICATIONS AND AUDIOVISUAL



ENTERTAINMENT PRODUCTS



WT/DS363/AB/R


7.1440 Article Ⅲ：4 of the GATT 1994 reads as follows：

“The products of the territory of any contracting party imported into the territory of any other contracting party shall be accorded treatment no less favourable than that accorded to like products of national origin in respect of all laws，regulations and requirements affecting their internal sale，offering for sale，purchase，transportation，distribution or use. （...）”

7.1441 The Appellate Body has clarify ed that three elements must be satisfied to establish a violation of Article Ⅲ：4：（ⅰ） the imported and domestic products at issue are “like products”；（ⅱ） the measure at issue is a “law，regulation，or requirement affecting their internal sale，offering for sale，purchase，transportation，distribution，or use”；and （ⅲ） the imported products are accorded “less favourable” treatment than that accorded to like domestic products. For Article Ⅲ：4 to apply two things are first required. First the domestic and imported products must be “like”. Second，the law，regulation，or requirement must “affect” the internal sale，offering for sale，purchase，transportation，distribution，or use of the like products. Only once those two elements are established does the obligation to afford no less favourable treatment apply.

7.1442 Therefore，for each of the three sets of measures challenged by the United States as violating Article Ⅲ：4 of the GATT 1994 with respect to reading materials，sound recordings intended for electronic distribution and films for theatrical release we will first examine whether the United States has demonstrated that the products are like and whether the measures are laws，regulations，and requirements that affect one or all of the enumerated transactions，i.e.，internal sale，offering for sale，purchase，transportation，distribution or use of the identified products before we analyse whether the measures provide for less favourable treatment.


（a） Like products


7.1443 The Appellate Body has confirmed that the analysis of whether imported and domestic products are “like” should be done on a case-by-case basis.

7.1444 The approach for determining “likeness” has，in the main，consisted of employing four general criteria：“（ⅰ） the properties，nature and quality of the products；（ⅱ） the end-uses of the products；（ⅲ） consumers’tastes and habits-more comprehensively termed consumers’perceptions and behaviour-in respect of the products；and （ⅳ） the tariff classification of the products.” A determination of “likeness” under Article Ⅲ：4 of the GATT 1994 is “fundamentally，a determination about the nature and extent of a competitive relationship between and among products.”

7.1445 We recall relevant WTO jurisprudence which supports the view that where a difference in treatment between domestic and imported products is based exclusively on the products’origin，the complaining party need not necessarily identify specific domestic and imported products and establish their likeness in terms of the traditional criteria in order to make a prima facie case of “likeness”. Instead，when origin is the sole criterion distinguishing the products，it is sufficient for purposes of satisfying the “like product” requirement for a complaining party to demonstrate that there can or will be domestic and imported products that are “like”.

7.1446 Therefore，the United States may establish that the imported and domestic products are like either by demonstrating that they are “like” by applying the traditional criteria or by demonstrating that the measures at issue distinguish between imported and domestic products solely based on origin and that there can or will be imported products that are “like” domestic products.


（b） “［L］aws，regulations，or requirements affecting... distribution”




（ⅰ） Laws，regulations，or requirements



7.1447 Panels have found that the term “regulations” includes “mandatory rules applying acrosstheboard”. However，a measure need not be mandatory and apply across-the-board to be subject to the obligations contained in Article Ⅲ：4. Article Ⅲ：4 also applies to “requirements”，a term which has been interpreted by previous panels to encompass commitments entered into on a voluntary basis by individual firms as a condition to obtaining an advantage or a government action involving a demand，request or the imposition of a condition.



（ⅱ） “［A］ ffecting”



7.1448 In US-FSC （Article 21.5-EC），the Appellate Body explained that the meaning of the word “affecting” is crucial because it assists in defining the scope of application of Article Ⅲ：4. Additionally，the word “affecting” “serves as a link between the identified forms of government action which are covered by the obligation，i.e. laws，regulations or requirements，and the specific transactions，activities and uses relating to products in the marketplace （‘internal sale，offering for sale，purchase，transportation，distribution or use’）”.

7.1449 The term “affecting” in Article Ⅲ：4 of the GATT 1994 has been interpreted to have a “broad scope of application，” which is wider in scope than such terms as “regulating” or “governing”. The word “affecting” covers not only measures which directly regulate or govern the sale of domestic and imported like products，but also measures which create incentives or disincentives with respect to the sale，offering for sale，purchase，and use of an imported product “affect” those activities.



（ⅲ） Distribution



7.1450 The US claims under Article Ⅲ：4 all raise the issue of whether China’s measures affect the distribution of the imported products. The parties disagree about what constitutes “distribution” within the meaning of Article Ⅲ：4 of the GATT 1994. ...

7.1455 The Panel notes that the task before us is to determine the ordinary meaning of the term “distribution” pursuant to the Vienna Convention. Dictionaries are useful aids for determining the range of possible ordinary meanings of a word or phrase. We note that pursuant to the Vienna Convention，the relevant ordinary meaning is to be established in light of the context of the term and taking into account the object and purpose of the provision and the treaty as a whole.

7.1456 We note that Article Ⅲ：4 of the GATT 1994 deals with laws，regulations，or requirements affecting the distribution of products in the marketplace，therefore，the dictionary definitions which we think are relevant for our purposes are those which define “distribution” as that term is used in the marketplace. We note that the definition utilized by the panel in Canada-Wheat Exports and Grain Imports from the New Shorter Oxford English Dictionary，does define “distribution” in the commercial sense. That panel’s understanding is confirmed by the American Heritage Dictionary which defines distribution as “the process of marketing and supplying goods，especially to retailers.” And the Random House Dictionary which lists as the “economics” definition of the term “the system of dispersing goods throughout a community.” Additionally，the Oxford English Dictionary defines distribution as “the dispersal among consumers of commodities produced：this being，as opposed to production，the business of commerce” Finally，Webster’s New Encyclopedic Dictionary defines distribution as “marketing or merchandising of commodities.”

7.1457 We also note that the New Shorter Oxford English Dictionary defines a “distributor” as “a person who distributes something；spec. an agent who markets goods esp. a wholesaler.” Additionally，BNET Business Network defines a ‘distribution channel’as

“［T］ he route by which a product or service is moved from a producer or supplier to customers. A distribution channel usually consists of a chain of intermediaries，including wholesalers，retailers，and distributors，that is designed to transport goods from the point of production to the point of consumption in the most efficient way.”

7.1458 Based on the above dictionary definitions，we consider that the term “distribution” in Article Ⅲ：4 can be understood as meaning a process or series of transactions necessary to market and supply goods，either directly or through intermediaries，from the producer to the consumer.

7.1459 This understanding of “distribution” is confirmed by the context of Article Ⅲ：4 of the GATT 1994 which deals with laws，regulations，or requirements which affect specific transactions or activities relating to products in the marketplace，namely，the internal sale，offering for sale，purchase，transportation，distribution or use.

7.1460 We are also mindful that the Appellate Body has stated that “there must be consonance between the objective pursued by Article Ⅲ，as enunciated in the ‘general principle’articulated in Article Ⅲ：1，and the interpretation of the specific expression of this principle in the text of Article Ⅲ：4.” Therefore，we find that the “general principle” set forth in Article Ⅲ：1 is relevant context for our interpretation of the ordinary meaning of the term “distribution” as it is used in Article Ⅲ：4. As the Appellate Body has explained，the “general principle” in Article Ⅲ “seeks to prevent Members from applying internal taxes and regulations in a manner which affects the competitive relationship，in the marketplace，between the domestic and imported products involved，‘so as to afford protection to domestic production.’” The focus of Article Ⅲ：1 on the competitive relationship between domestic and imported products in the marketplace confirms to us that the relevant ordinary meaning of “distribution” in Article Ⅲ：4 is one which takes into account the use of the term in the marketplace.

7.1461 The object and purpose of Article Ⅲ also demonstrates that the focus on competitive conditions in the marketplace is appropriate. The Appellate Body has explained that：

“The broad and fundamental purpose of Article Ⅲ is to avoid protectionism in the application of internal tax and regulatory measures. More specifically，the purpose of Article Ⅲ’is to ensure that internal measures ‘not be applied to imported or domestic products so as to afford protection to domestic production’. Toward this end，Article Ⅲ obliges Members of the WTO to provide equality of competitive conditions for imported products in relation to domestic products. ‘［T］ he intention of the drafters of the Agreement was clearly to treat the imported products in the same way as the like domestic products once they had been cleared through customs. Otherwise indirect protection could be given’.”

7.1462 The assurance of equal competitive opportunities is not solely the purpose of Article Ⅲ but of the international trade regime in general. As the panel in Korea-Alcoholic Beverages explained

“Trade law generally，and Article Ⅲ in particular，focuses on the promotion of economic opportunities for importers through the elimination of discriminatory governmental measures which impair fair international trade. Thus，trade law addresses the issue of the potentiality to compete.”

7.1463 Therefore，given that the context and object and purpose of Article Ⅲ：4 of the GATT 1994 is to govern the manner in which Members’laws，regulations or requirements affect the competitive relationship between imported and domestic like products and this competition takes place in the marketplace，we find that the context and object and purpose of Article Ⅲ：4 confirm our understanding that the relevant ordinary meaning of the term “distribution” as it is used in Article Ⅲ：4 is one with respect to activities in the marketplace.

7.1464 We note that Article Ⅲ：4 of the GATT 1994 only governs laws，regulations，or requirements affecting the internal distribution of a product within the importing Member. As the Appellate Body noted in China-Auto Parts，for purposes of Article Ⅲ，“internal” means something taking place inside the customs territory of the importing Member after importation. We also note that “importation” has been understood，in the past，to mean “the act of bringing or causing any goods to be brought into a customs territory”. Therefore，for the purposes of Article Ⅲ：4 of the GATT 1994 internal “distribution” is the portion of that process or series of transactions from the point of importation （i.e.，the time when the goods enter the customs territory of the importing Member） until the good is received by the consumer.


（c） Less favourable treatment


7.1465 The Appellate Body in Korea-Various Measures on Beef stated：

“Whether or not imported products are treated ‘less favourably’than like domestic products should be assessed instead by examining whether a measure modifies the conditions of competition in the relevant market to the detriment of imported products.”

7.1466 The Appellate Body has explained that the examination of whether a measure involves “less favourable treatment” of imported products within the meaning of Article Ⅲ：4 of the GATT 1994

“［M］ust be grounded in close scrutiny of the ‘fundamental thrust and effect of the measure itself’. This examination cannot be rest on simple assertion，but must be founded on a careful analysis of the contested measure and of its implications in the marketplace. At the same time，however，the examination need not be based on the actual effects of the contested measure in the marketplace.”

7.1467 Essentially，therefore，Article Ⅲ：4 calls for “effective equality of opportunities for imported products in respect of laws，regulations and requirements affecting the internal sale，offering for sale，purchase，transportation，distribution or use of products.”

7.1468 Not every form of differential treatment has an impact on competitive opportunities. Therefore，the burden is on the United States to demonstrate，through supporting evidence，that a measure adversely affects the competitive opportunities of imported products in relation to their distribution. Mere assertion is not enough. At the same time it is necessary to note that although the United States must establish adverse impact on competitive opportunities，it is not required to demonstrate an existing adverse trade effect. The panel in Canada-Autos explained：

“The idea that a measure which distinguishes between imported and domestic products can be considered to affect the internal sale or use of imported products only if such a measure is shown to have an impact under current circumstances on decisions of private firms with respect to the sourcing of products is difficult to reconcile with the concept of the ‘no less favourable treatment’obligation in Article Ⅲ：4 as an obligation addressed to governments to ensure effective equality of competitive opportunities between domestic and imported products，and with the principle that a showing of trade effects is not necessary to establish a violation of this obligation.”

7.1469 Additionally，the Appellate Body in US-FSC （Article 21.5-EC） concluded that a measure could be inconsistent with Article Ⅲ：4 even if unfavourable treatment did not arise in every instance.

7.1470 Thus，the burden is on the United States to demonstrate that the challenged measures may reasonably be expected to adversely modify the conditions of competition，not necessarily that those measures have actually had an adverse effect or would have one in every instance.

7.1471 Demonstrating “less favourable treatment” and thus a breach of Article Ⅲ：4 implies a comparative analysis. To establish a violation a party must establish the treatment for both imported and domestic products. Less favourable treatment of imported like products may arise from laws，regulations，or requirements which provide domestic products more favourable treatment than imported products or from laws，regulations，or requirements which place additional burdens on imported products that are not placed on domestic products.

7.1472 Whichever the basis for the allegation，a complainant must specify the difference in treatment between imported and like domestic products and indicate why and how there is less favourable treatment of imported products.


READING MATERIALS


7.1473 The United States argues that two of China’s measures，specifically，the Imported Publications Subscription Rule and the Publications （Sub）Distribution Rule are inconsistent with Article Ⅲ：4 of the GATT 1994，because they afford less favourable treatment than that accorded to like domestic products by significantly restricting the distributors，distribution channels，and the consumers that are available to imported reading materials. ...


（a） Like products


7.1477 The Panel recalls its explanation...above，that there are two ways in which a complaining party can demonstrate that the imported and domestic products are “like” within the meaning of Article Ⅲ：4. First，they can establish that the products are like through the traditional analysis as explained by the Appellate Body in EC-Asbestos or they can demonstrate that the challenged measures differentiate between imported and domestic products exclusively based on origin and that there can or will be domestic and imported products that are like.



（ⅰ） Traditional analysis…



7.1480 The Panel notes that other than its mere assertion in its first written submission that the imported and domestic products share the same physical characteristics and commercial uses the United States has not provided any argumentation or evidence to demonstrate that imported reading materials are “like” domestic reading materials. The United States has not established what the physical characteristics and commercial uses of reading materials are，nor has it addressed the other criteria. Therefore，we conclude that the United States has not established that imported reading materials are “like” domestic reading materials based on the traditional “like products” criteria.

7.1481 We note that the United States has also argued that the imported and domestic products are “like” because the challenged measures distinguish between them based on origin. Therefore，we will go on to determine whether the United States has established via this alternative route that the “like products” requirement is met.



（ⅱ） The Imported Publications Subscription Rule…



7.1485 Article 1 of the Imported Publications Subscription Rule reads：

“These Rules have been drawn up，on the basis of the Regulations on the Management of Publications and relevant laws and regulations，in order to satisfy the reading needs of domestic units and individuals，foreign organizations in China，foreign nationals of enterprises with foreign investment，and personages from Hong Kong，Macao and Taiwan for imported publications and reinforce the management of imported publications.”

7.1486 The Panel notes，based on Article 1，that the Imported Publications Subscription Rule only applies to imported reading materials. However，Article 1 on its own does not set forth any rules or requirements that could be said to “distinguish” between imported and domestic products. Rather，it merely defines the scope of application of the subsequent provisions. Article 3 of the Imported Publications Subscription Rule contains the requirements which the United States argues apply different standards to imported reading materials based solely on their non-Chinese origin. Specifically，Article 3 explains that：

“The state manages the distribution of imported publications by categories. In regard to imported newspapers and periodicals，and imported books and electronic publications in the limited distribution category，they shall be distributed under subscription to subscribers，and supplied by categories. Imported books and electronic publications in the non-limited distribution category shall be distributed by sales through the market.

Imported newspapers and periodicals are divided into the two categories of limited distribution and non-limited distribution.

Types of imported newspapers，periodicals，books and electronic publications in the limited distribution category shall be determined by the General Administration of Press and Publications.”

7.1487 According to China，this means that there are two different subscription systems for imported reading materials （i.e.，the one applicable to the limited category of reading materials and the one applicable to the non-limited category of newspapers and periodicals）.

7.1488 The United States also asserts that China imposes no such regime on domestic publications. In that regard，we take note of China’s statement in its first written submission that its subscription rules for newspapers and periodicals as well as books in the limited category are “different from the rules applicable to domestic like products.”

7.1489 The Panel understands，as set forth in Article 3 of the Imported Publications Subscription Rule，that there are two categories of publications in China：the limited and non-limited. Newspapers and periodicals in the non-limited category are required，by virtue of Article 3，to be sold through subscriptions to subscribers. Additionally，newspapers，periodicals，and books in the limited category are also required to be sold through subscriptions to subscribers. Therefore，the subscription requirements set forth in Article 3 of the Imported Publications Subscription Rule apply to all imported newspapers and periodicals，whether in the “limited” or “non-limited” categories，whereas the subscription requirements only apply to books which are in the “limited” category. We also recall that China does not dispute that domestic newspapers and periodicals are not likewise regulated.

7.1490 The Imported Publications Subscription Rule，specifically Article 3 thus makes a distinction in treatment between imported and domestic newspapers and periodicals that is exclusively based on their origin. Thus，as a result of the origin-based distinction contained in Article 3，even domestic newspapers and periodicals that are identical to imported ones in all respects except for origin would not be subject to the requirements contained in Article 3. We note that China does not dispute that there will，or can，be domestic and imported newspapers and periodicals that are the same except for origin. Therefore，we consider that with regard to newspapers and periodicals the like products requirement in Article Ⅲ：4 of the GATT 1994 is satisfied.

7.1491 For books，the situation is somewhat different，however. We note that Article 3 does not require that all imported books be subject to a subscription requirement，but rather only those books in the “limited” category are required to be sold through subscription. Books in the “non-limited” category are sold through the market sales system，which is the distribution system applicable to domestic books.

7.1492 China argues that the “limited” category is made up of reading materials with prohibited content. According to China，because of the nature of the content of reading materials within the “limited” category，subscription to such reading materials is limited to certain government agencies and institutions for research purposes. China argues that they are therefore not “distributed” within China. China informs the Panel that there are approximately 1000 titles of imported publications in the “limited” category. China also informs us that there are no domestic publications in the “limited” category because “no domestic publication with prohibited content can be published in China and made available for distribution.”

7.1493 The United States argues that it cannot be correct that the “limited” category contains reading materials with prohibited content，as distribution of prohibited content is illegal in China. The United States also notes that it is unclear what titles are in the “limited” category and whether titles can be released from this category.

7.1494 The Panel takes note that both parties agree that there is a difference in treatment between imported and domestic books. All domestic books may be distributed through the market sales system. Imported books，however，are divided into two categories，a “limited” category that is subject to the subscription requirements set forth in Article 3 of the Imported Publications Subscription Rule and a “non-limited” category which may be sold through the market sales system in the same manner as domestic books. This indicates to us that some imported books are treated differently from domestic books while others are not. Therefore，there is a factor other than the foreign origin of the books which is the basis of the differential treatment in the measure.

7.1495 We note the disagreement between the parties as to why a book might be designated by the GAPP to fall within the “limited” category and whether the provision of such a book to a limited group of subscribers approved by the GAPP constitutes “distribution” within China. China has explained，that the limited category contains publications with prohibited content and we see no reason to question China’s explanation. The United States has not demonstrated any other basis for the distinction between limited and non-limited publications in Chinese law. Additionally，the US argument regarding the fact that distribution of prohibited content is illegal in China would appear to bolster，rather than detract from，China’s explanation of the “limited” category. As China explains，it is precisely because of the general ban on the distribution of publications with prohibited content that the Chinese Government created an exception，via Article 3 of the Imported Publications Subscription Rule，so that certain entities-approved by GAPP-could have access to those publications.

7.1496 The United States，therefore，has identified in Article 3 of the Imported Publications Subscription Rule a difference in treatment between domestic and imported books with no prohibited content，on the one hand，and imported books with prohibited content on the other hand. For example，China has told the Panel that one title in the “limited” category is a book published in Hong Kong titled “World Sexual Customs” which China has concluded contains obscene material. This book is subjected to the subscription requirements in Article 3 of the Imported Publications Subscription Rule. By contrast，both an imported book with no obscene content-perhaps a children’s book or cookbook-and domestic books which cannot contain prohibited content would not be subject to the subscription requirement. As imported books without prohibited content are treated in the same way as domestic books，the difference in treatment between imported books in the “limited” category and domestic books in Article 3 of the Imported Publications Subscription Rule is not exclusively based on the foreign origin of the imported books，but rather is based on whether the imported book contains prohibited content.

7.1497 As the United States has not demonstrated that the challenged measure creates a distinction in treatment between imported and domestic books exclusively based on origin，we do not think that it would be appropriate，in the case of books，to use the above-mentioned simplified “likeness” analysis as an alternative to the traditional likeness analysis. We recall，our conclusion above that the United States has likewise not established through an analysis of the traditional criteria that imported and domestic books are “like.” Therefore，the United States has not established that imported books are “like” domestic books. As such，the United States has not demonstrated that China’s obligations under Article Ⅲ：4 are engaged with respect to the regulation of books under the Imported Publications Subscription Rule.



（ⅲ） Publications （Sub）Distribution Rule…



7.1500 The Panel notes that Article 2 of the Publications （Sub）Distribution Rule states：

“These Rules are applicable to FIE inside China engaged in the sub-distribution of books，newspapers and periodicals.

Books，newspapers and periodicals as mentioned in these Rules refer to books，newspapers and periodicals published by a publishing unit approved by the publishing administration under the State Council.

Sub-distribution as mentioned in these rules refers to the wholesale and retail of books，newspapers and periodicals.

FIE for the sub-distribution of books，newspapers and periodicals as mentioned in these Rules refer to foreign enterprises，other economic organizations，or individuals （hereinafter referred to foreign investor for short） which，after being approved by relevant Chinese government departments according to law，together with Chinese enterprises or other economic organizations （hereinafter referred to as Chinese investor for short） set up inside China a Chinese-foreign equity or contractual joint venture for the sub-distribution of books，newspapers and periodicals on the basis of equality and mutual benefit，as well as book，newspaper and periodical sub-distribution enterprises set up by the foreign investor wholly with foreign capital inside China.

Participation of a foreign investor by share holding or by merger and acquisition of a book，newspaper and periodical sub-distribution enterprise funded by Chinese investment is one way of setting up a foreign-invested enterprise for sub-distribution of books，newspapers and periodicals. When a foreign investor engages in share holding or merger and acquisition of a Chinese invested book，newspaper and periodical sub-distribution enterprise，the enterprise concerned shall process necessary procedures as contained in these Rules to change into a foreign-invested enterprise.”

7.1501 We note that Article 2 of the Publications （Sub）Distribution Rule sets forth that the Rule applies to foreign-invested enterprises in China engaged in the sub-distribution of books，newspapers and periodicals and that any references to books，newspapers and periodicals in subsequent provisions of that Rule refer to domestically published books，newspapers，and periodicals. Therefore，like Article 1 of the Imported Publications Subscription Rule，Article 2 simply sets forth the scope of the application of the rest of the provisions in the Publications （Sub）Distribution Rule.

7.1502 The United States explains that reading this provision in the context of the other measures governing distribution of reading materials in China demonstrates that China only grants permission to foreign-invested enterprises to sub-distribute books，domestically published newspapers and periodicals.

7.1503 Specifically，the United States notes that the Imported Publications Subscription Rule only permits imported newspapers and periodicals as well as books and electronic publications in the limited category to be distributed via subscription. The United States also notes that the same rule explains that only enterprises designated by the GAPP to import reading materials-i.e.，Chinese wholly state-owned enterprises pursuant to Article 42 of the Publications Regulation-can engage in the distribution，including both wholesale and retail，of these products.

7.1504 The United States also cites to Article 16 of the Publications Market Rule which specifies that the Publications （Sub-）Distribution Rule governs foreign-invested enterprises seeking to engage in the sub-distribution-i.e.，wholesale and retail-of books，newspapers and periodicals. According to the United States，as China has promulgated no additional measures granting foreign-invested enterprises the right to engage in the distribution of reading materials in China，the Publications （Sub）Distribution Rule represents the complete set of rights granted to foreign-invested enterprises.

7.1505 The Panel，reading the Publications （Sub）Distribution Rule in the context of the other Chinese measures governing the distribution of publications，concludes that any foreign-invested enterprise （“FIE”） which wishes to sub-distribute books，newspapers，and periodicals must comply with the Publications （Sub）Distribution Rule. We note our finding above that Article 2 limits the scope of the Publications （Sub）Distribution Rule to domestically published books，newspapers and periodicals. Therefore，we find that the Publications （Sub）Distribution Rule creates a difference in treatment between domestic and imported books，newspapers and periodicals in the sense of the types of enterprises that may distribute them，exclusively on the basis of the origin of the books，newspapers，and periodicals. Thus，as a result of the origin-specific nature of the Publications （Sub）Distribution Rule，which is set forth in Article 2，even imported books，newspapers and periodicals that are identical to domestic ones in all respects except for origin could not be sub-distributed by foreign-invested enterprises. We also note that China does not dispute that there will，or can，be domestic and imported books，newspapers and periodicals that are the same，except for origin. Therefore，we consider that with regard to the US claim in respect of the inconsistency of the Publications （Sub）Distribution Rule with Article Ⅲ：4 of the GATT 1994，the “like products” requirement is satisfied.


（b） Laws，regulations，or requirements affecting... distribution




（ⅰ） Laws，regulations，or requirements…



7.1511 The Panel recalls that，the phrase “laws，regulations，or requirements” encompasses a variety of government measures，from mandatory rules which apply across the board to government action that creates voluntary incentives or disincentives.

7.1512 The Imported Publications Subscription Rule contains provisions which require that all imported newspapers and periodicals to be distributed through only one particular distribution channel. In this sense the provisions are mandatory and apply across the board to all importers and distributors of these reading materials. Therefore，regardless of its legal form within China，the Imported Publications Subscription Rule，fits squarely within the definition of the term “regulation” as used in Article Ⅲ：4 of the GATT 1994.

7.1513 The Publications （Sub）Distribution Rule sets forth mandatory rules applicable to foreign-invested enterprises that wish to sub-distribute domestically published reading materials. Therefore，for the same reasons as those we have mentioned in respect of the Imported Publications Subscription Rule above，the Publications （Sub）Distribution Rule is a “regulation” within the meaning of Article Ⅲ：4 of the GATT 1994.



（ⅱ） Affecting... distribution…



7.1519 The Panel recalls its determination...above that Article 3 of the Imported Publications Subscription Rule imposes mandatory subscription requirements on all imported newspapers and periodicals.

7.1520 Article 4 of the Imported Publications Subscription Rule requires that subscriptions placed by subscribers for imported newspapers and periodicals “shall be handled by publication import business units designated by the General Administration of Press and Publication.” We note that for the definition of “publication import business units” Article 2 of the Imported Publications Subscription Rule refers to the Publications Regulation. In that regard，Article 41 of the Publications Regulation states that publication import entities established in compliance with those regulations and designated by the publication administration under the State Council （i.e. GAPP） may engage in the business of importing newspapers or periodicals. Article 42（2） of the Publications Regulation requires that to establish a publication import entity the applicant be a wholly state-owned enterprise. Therefore，Article 4 of the Imported Publications Subscription Rule limits those who may handle subscriptions for imported newspapers and periodicals to wholly state-owned enterprises.

7.1521 As Articles 3 and 4 of the Imported Publications Subscription Rule directly govern the manner in which imported newspapers and periodicals may be distributed （i.e.，subscription channel） and who may distribute them （i.e.，wholly state-owned enterprises） they “affect” the distribution of imported newspapers and periodicals within the meaning of Article Ⅲ：4 of the GATT 1994.

7.1522 With respect to the Publications （Sub）Distribution Rule，we recall our conclusion that any FIE which wishes to sub-distribute books，newspapers，and periodicals within China must comply with the Publications （Sub）Distribution Rule. Therefore，the Publications （Sub）Distribution Rule directly governs who may distribute books，newspapers and periodicals within China. We also note that Article 2 of the Publications （Sub）Distribution Rule limits the scope of the provisions in the Rule，including those with respect to foreign-invested enterprises receiving approval to sub-distribute reading materials，to domestically published books，newspapers and periodicals. As the Publications （Sub）Distribution Rule sets forth rules which determine which enterprises may be available to sub-distribute imported books，newspapers，and periodicals，it “affects” the distribution of imported books，newspapers and periodicals within the meaning of Article Ⅲ：4 of the GATT 1994.

7.1523 As we have concluded that there will，or can，be imported and domestic products that are like ［newspapers and periodicals with respect to the US claim regarding the Imported Publications Subscription Rule and books，newspapers and periodicals with respect to the US claim regarding the Publications （Sub）Distribution Rule］ within the meaning of Article Ⅲ：4 and that the challenged measures are “laws，regulations，or requirements” which affect the internal distribution of the like products China is obligated，pursuant to Article Ⅲ：4 of the GATT 1994 to afford the imported products no less favourable treatment than that afforded to the domestic like products. Therefore，we will now turn our analysis to whether China has complied with this obligation.


（c） Less favourable treatment


7.1524 Article Ⅲ：4 of the GATT 1994 requires China to provide “effective equality of opportunities for imported products in respect of laws，regulations and requirements affecting the internal sale，offering for sale，purchase，transportation，distribution or use of products.”...

7.1531 The Panel is mindful that the Appellate Body in Korea-Various Measures on Beef found that a “formal difference in treatment between imported and like domestic products is thus neither necessary，nor sufficient，to show a violation of Article Ⅲ：4.” The focus of the analysis must remain on the substantive question of whether a challenged measure modifies the conditions of competition in the relevant market to the detriment of imported products.

7.1532 Following the Appellate Body’s guidance，we will examine whether，in respect of the distribution of reading materials in China，the measures at issue modify the conditions of competition in China’s market to the detriment of imported reading materials.



（ⅰ） Imported Publications Subscription Rule



7.1533 With respect to whether the restrictions in Articles 3 and 4 of the Imported Publications Subscription Rule result in China affording less favourable treatment to imported newspapers and periodicals we recall that it is undisputed that domestic newspapers and periodicals may be distributed through multiple channels to consumers，whereas their imported counterparts are limited to one channel-i.e.，subscription. Moreover，imported newspapers and periodicals can only be moved along that single channel by Chinese wholly state-owned enterprises. Domestic newspapers and periodicals，however，reach consumers through a variety of distributors，including foreign-invested enterprises，Chinese privately-held enterprises and Chinese wholly state-owned enterprises. Thus，Articles 3 and 4 of the Imported Publications Subscription Rule place restrictions on who may distribute imported newspapers and periodicals and the method in which they may be distributed that are not faced by like domestic products.

7.1534 With respect to the mandatory subscription requirements in Article 3 of the Imported Publications Subscription Rule，we note that this means that a distributor of domestic newspapers and periodicals can distribute individual issues to consumers via newsstands，bookstores，and other shops，as well as via subscription，while a distributor of imported newspapers and periodicals may only distribute its products through a subscription to every issue of that publication. Although both domestic and imported newspapers and periodicals may be subscribed to，distributors of domestic newspapers and periodicals also have the opportunity to distribute their products through other channels which enable them to reach a greater number of consumers. Additionally，distributors of imported newspapers and periodicals cannot distribute their products through channels that would place them in front of consumers in direct competition with domestic publications，for example an enterprise distributing imported newspapers and periodicals cannot distribute them to a newsstand or bookstore where they would be displayed alongside domestic newspapers and periodicals.

7.1535 In view of the preceding analysis，this limitation in the manner in which imported newspapers and periodicals may be distributed in our view not only constitutes formally different treatment，but also treatment which can reasonably be concluded to modify the conditions of competition to the detriment of imported newspapers and periodicals.

7.1536 We note China’s argument that because consumers can easily buy non-limited newspapers and periodicals by subscription，the United States cannot establish that China affords less favourable treatment to imported newspapers and periodicals. However，we cannot agree with China that a lack of “significant” alteration in the conditions of competition would mean that China has fulfilled its obligation to treat the imported products no less favourably than the like domestic products. We note that the phrase “treatment no less favourable” is not qualified by a de minimis standard. Accordingly，any less favourable treatment of imported products via laws，regulations，or requirements which affect their internal sale，offer for sale，purchase，transportation，distribution or use is contrary to the obligation in Article Ⅲ：4，provided such treatment modifies the conditions of competition to the detriment of imported products.

7.1537 Additionally，Article 4 of the Imported Publications Subscription Rule，read in light of the definition of an import business unit provided in Article 2 of the same measure，limits who may handle subscriptions for imported newspapers and periodicals to wholly state-owned enterprises. Through this provision China has created a limitation on who may distribute imported newspapers and periodicals which does not exist for the domestic like products. This means that those wishing to distribute their newspapers and periodicals within China have different distributors available to them depending on the origin of their products. An enterprise wishing to distribute an imported newspaper or periodical must distribute its product through a wholly state-owned company regardless of whether a private enterprise might have been a more competitive distributor in terms of undertaking more or better efforts at marketing the newspaper or periodical. By contrast，an enterprise wishing to distribute a domestically published newspaper or periodical may select from any distributor it wishes，based on which distributor will provide the best competitive advantage for its products.

7.1538 Therefore，the restrictions on the distribution channels available set forth in Article 3 and the limitations on the type of distributors available set forth in Article 4 of the Imported Publications Subscription Rule may reasonably be expected to adversely modify the conditions of competition in the marketplace between imported and domestic like products. In our view，Articles 3 and 4 are thus inconsistent with China’s obligation in Article Ⅲ：4 of the GATT 1994 to afford no less favourable treatment to the like imported products.



（ⅱ） Publications （Sub）Distribution Rule…



7.1540 As noted above，Article 2 of the Publications （Sub）Distribution Rule does not itself prohibit foreign-invested enterprises from engaging in wholesaling of any imported books，newspapers and periodicals. Rather，Article 2 establishes the scope of the Publications （Sub）Distribution Rule. It makes clear that the Rule applies to foreign-invested enterprises engaged in the distribution of books，newspapers and periodicals published in China. It says nothing about whether foreign-invested enterprises may engage in distributing imported books，newspapers and periodicals. Therefore，we consider that Article 2 cannot，by itself，give rise to an inconsistency with WTO obligations.

7.1541 We also note that the United States has argued that the import of the provisions of the Publications （Sub-） Distribution Rule must be determined in light of the Publications Regulation and the Publications Market Rule which are China’s other measures governing the distribution of books，newspapers and periodicals.

7.1542 In response to questions from the Panel，the United States specifically refers to Article 16 of the Publications Market Rule，which was drawn up on the basis of the Publications Regulation. Article 16 provides：

“To set up a book，newspaper and periodical sub-distribution enterprise，a Chinese-foreign equity joint venture，contractual joint venture，or a foreign capital enterprise shall follow the ［Publication （Sub） Distribution Rule］ jointly drawn up by the GAPP and the Ministry of Foreign Trade and Economic Cooperation”.

7.1543 We note in this connection the US statement that no Chinese measures other than the Publications （Sub）Distribution Rule authorize foreign-invested enterprises to engage in the distribution of reading materials. China does not contest the US statement. Therefore，the Publications （Sub）Distribution Rule appears to be the sole regulation governing the establishment of foreign-invested enterprises engaging in the distribution of books，newspapers and periodicals. Reading the limitation of the scope of the Publications （Sub）Distribution Rule to domestically published books，newspapers and periodicals which is set forth in Article 2 in conjunction with the requirement in Article 16 of the Publications Market Rule for foreign-invested enterprises seeking to distribute any books，newspapers or periodicals to follow the Publications （Sub）Distribution Rule leads to the conclusion that foreign-invested enterprises are excluded from engaging in the distribution of any imported books，newspapers and periodicals. We also note that China confirms that，by virtue of Article 2 of the Publications （Sub）Distribution Rule，foreign-invested enterprises are prevented from wholesaling imported reading materials.

7.1544 Consequently，Article 2 of the Publications （Sub）Distribution Rule，read in conjunction with Article 16 of the Publications Market Rule，limits the type of sub-distributors available to imported books，newspapers，and periodicals by excluding foreign-invested enterprises from the potential pool of sub-distributors. This means that domestic publications have a wider range of possible sub-distributors than their imported counterparts. An enterprise wishing to sub-distribute an imported book，newspaper or periodical may not distribute its product through a foreign-invested enterprise，regardless of whether the foreign-invested enterprise might have been a more competitive sub-distributor for the book，newspaper or periodical in question than the wholly Chinese-owned enterprise which is available. By contrast，an enterprise wishing to sub-distribute a domestically published book，newspaper or periodical may select from any sub-distributor it wishes based on which sub-distributor will provide the best competitive advantage for its products. Therefore the limitations set forth in Article 2 of the Publications （Sub）Distribution Rule regarding the type of enterprises that may sub-distribute imported books，newspapers，and periodicals，together with the provisions of Article 16 of the Publications Market Rule，may reasonably be expected to adversely modify the conditions of competition in the marketplace between imported and like domestic products and are thus inconsistent with China’s obligation in Article Ⅲ：4 of the GATT 1994 to provide no less favourable treatment to the like imported products....


FILMS FOR THEATRICAL RELEASE


7.1654 The United States argues that the Film Regulation，the Film Enterprise Rule and the Film Distribution and Exhibition Rule together are laws，regulations or requirements affecting the distribution of films for theatrical release which provide less favourable treatment of imported films in a manner inconsistent with Article Ⅲ：4 of the GATT 1994. Article Ⅲ of the Film Distribution and Exhibition Rule provides that imported films may only be distributed by two state-controlled enterprises. Articles 5 and 30 of the Film Regulation and Article 16 of the Film Enterprise Rule provide the legal framework that underpins China’s dual distribution regime for films for theatrical release.

7.1655 China argues that the United States’claims lack any legal basis，since yet again they are based on the false assumption that motion pictures for theatrical release are goods. China goes on to say that，in the event the United States’claim were to be addressed under Article Ⅲ：4 of the GATT 1994，the United States fails to establish the existence of a less favourable treatment of foreign motion pictures.

7.1656 Additionally，China presents an argument，which it describes as demonstrating that the measures do not provide less favourable treatment，which we believe goes more to the heart of whether the measures themselves are what “affects” the distribution of imported hard-copy cinematographic films. Specifically，China argues that the measures do not operate the way the United States believes and that they do not create the “duopoly” which the United States contends “affects” the distribution of the measures and provides for less favourable treatment to imported hard-copy cinematographic films.

7.1657 The Panel believes the points raised by China raise the question of whether the “duopoly” which the United States contends is adversely modifying the conditions of competition between imported and domestic films is attributable to China，such that it is a measure which can be brought before the panel under Article 3.3 of the DSU. As noted above in paragraph 7.170，whether what is before the Panel is a “measure” goes to the heart of our mandate and must be addressed regardless of whether the parties specifically raise the issue. Therefore，we will first analyse whether the “measure” identified by the United States is one within the meaning of Article 3.3 of the DSU.


（a） What creates the “duopoly” for the distribution of imported films for theatrical release


7.1658 The United States argues that there is a film distribution “duopoly” in China which results in discriminatory treatment of imported films for theatrical release. Specifically，the United States maintains that the Film Regulation，the Film Enterprise Rule and the Film Distribution and Exhibition Rule permit only two state-owned enterprises China Film Distribution Company and Huaxia Film Distribution Company to distribute imported films for theatrical release. In contrast，the United States contends that domestic films may be distributed by these two distributors as well as all other film distributors in China，including a film’s domestic producer. In addition，the United States argues that the Domestic Film Distribution and Exhibition Rule，which post-dates the Film Regulation，the Film Enterprise Rule and the Film Distribution and Exhibition Rule，confirms that China Film Group and Huaxia are the only two distributors of imported films in China.

7.1659 China admits that the distribution of foreign motion pictures in Chinese movie theatres is carried out by companies approved by SARFT and that there are currently only two approved distributors，China Film Distribution Company and Huaxia Film Distribution Company. However，it maintains that “contrary to what the United States pretends，Chinese regulations do not establish a ‘duopoly’and they do not in any way limit the number of companies that can be approved by SARFT.”

7.1660 China contends that the small number of distributors of imported films is due to the limitation，set forth in its GATS schedule，that only 20 motion pictures may be imported on a revenue sharing basis. China argues that nothing in the measures identified by the United States creates this “duopoly”.

7.1661 According to China，the Film Regulations establish a licensing system for the activity of distribution of motion pictures for theatrical release，but do not provide any quantitative restriction on the companies that may be approved. In this respect，the number of distributors of imported films is not limited to two，neither by the Chinese laws and regulations nor by SARFT. China argues that the “the Domestic Film Distribution and Exhibition Rule” （Exhibit US-40），quoted by the United States to support its arguments，only reflects the fact that at the present time，only two companies have applied and been approved to become distributors of imported motion pictures. China maintains that nothing in the Chinese measures provides that only these two companies may be approved.

7.1662 In response to a specific question from the Panel on the process to become approved to be a distributor of imported films for theatrical release，China informs us that foreign-invested enterprises are prohibited from distributing films in China，but that “private wholly Chinese-owned companies and other state-owned companies can apply to be distributors of imported films and SARFT shall examine their application and make approval decisions based on Regulations on Film”.

7.1663 China responded to the Panel’s questioning that so far there have been no applications to become a distributor of imported films. China posits that the attendant costs and risks may deter distributors from attempting to enter the market of distributing imported films.

7.1664 The United States argues that China’s contention that there is no mandatory duopoly does not withstand scrutiny. According to the United States，the Film Distribution and Exhibition Rule expressly provides for such a duopoly. The United States also argues that in reality，because only two entities are currently designated to distribute such films，regardless of whether this duopoly is mandatory，it is discriminatory nonetheless.

7.1665 Additionally，in response to a question from the Panel，the United States，argues that China’s contention that any wholly Chinese-owned or state-owned companies may apply to distribute imported films and have simply been uninterested in doing so，is based on a flawed premise. The United States argues that no other firms have applied to distribute imported films because they cannot.

7.1666 In its comment on the US reply to that question，China maintains that the Film Regulation，which is higher in hierarchy than the Film Distribution and Exhibition Rule and the Film Enterprise Rule provide for the application requirements and procedures to establish a film distribution enterprise and these provisions do not limit to domestic produced motion pictures.

7.1667 The “measure” challenged by the United States in its Article Ⅲ：4 claim with respect to films for theatrical release is the distribution “duopoly” which it claims provides for discriminatory and therefore less favourable treatment to imported films for theatrical release. The United States alleges that this duopoly is created through the operation of the three Chinese administrative acts it identified in its panel request，the Film Regulation，the Film Enterprise Rule，and the Film Distribution and Exhibition Rule. China however，argues that this “duopoly” is not created by the operation of its administrative acts but by the simple fact that no one other than the two currently approved companies has expressed an interest in becoming an approved distributor of imported films for theatrical release.

7.1668 The United States in response to the Panel’s questions，maintains that regardless of whether the duopoly is “mandatory” it is nevertheless discriminatory. Specifically，the United States contends that even if the Panel were to find that there is no de jure duopoly，the United States has demonstrated，and China has verified，that a de facto duopoly exists which accords imported films less favourable treatment than that accorded to domestic films. Therefore，as they are applied，China’s measures likewise would be inconsistent with Article Ⅲ：4 of the GATT 1994.

7.1669 Therefore，the question before the Panel is whether the alleged “duopoly” is attributable to China，either on its face or through its application of those measures，such that it engages China’s obligations in Article Ⅲ：4 of the GATT 1994.

7.1670 As noted above...，Members may only challenges “measures” of another Member before the WTO dispute settlement system. A “measure” of another Member has been defined as an act or omission that is attributable to the government of a Member that sets forth rules or norms that have general and prospective application. Such acts or omissions are，“in the usual case，the acts or omissions of the organs of the state，including those of the executive branch.”

7.1671 In this case，the United States has alleged that an administrative regulation promulgated by the State Council as well as a “departmental rule” and an “other regulatory document” operate together to create a de jure distribution duopoly. In the alternative，the United States argues that China’s measures create a de facto distribution duopoly. Given China’s objections to the implication that its legal acts have created the alleged discriminatory distribution duopoly，we must first satisfy ourselves that what the United States seeks findings on is，in fact，a measure within the meaning of Article 3.3 of the DSU such that it is properly before this Panel. We believe the United States has presented two alternative understandings of how China’s distribution duopoly is a measure. First，that China’s regulation，departmental rule，and other regulatory document，governing the distribution of films for theatrical release create a de jure duopoly. Second，if the regulation，departmental rule，and other regulatory document do not create a de jure duopoly，that nevertheless China has created a de facto duopoly which is attributable to it. We address each contention in turn.



（ⅰ） Do China’s rules and regulations create a de jure distribution duopoly？



7.1672 The original thrust of the US claim is that the Film Regulation，the Film Enterprise Rule and the Film Distribution and Exhibition Rule together establish a distribution duopoly，whereby only two companies are permitted to distribute imported films for theatrical release. China，on the other hand，argues that there is no de jure limitation on how many companies may be approved to distribute imported films. We therefore，must determine whether the three measures operating together limit the number of imported film distributors in China to two，namely China Film Group and Huaxia.

7.1673 The Film Regulation，which was promulgated in December 2001 by the State Council of the People’s Republic of China and apply to “the production，import，export，distribution and screening of films within the territory of the People’s Republic of China，including feature films，documentary films，science and educational films，animation films，and special topic films.”

7.1674 Chapter V of the Film Regulation deals with distribution and screening of films. Article 36 of the Film Regulation requires that companies which wish to establish a film distribution entity or film screening entity have：（ⅰ） a name and articles of association for the film distribution entity or film screening entity；（ⅱ） a well-defined scope of business；（ⅲ） an organization and specialized personnel suited to the needs of its scope of business；（ⅳ） funding，sites，and equipment suited to the needs of its scope of business；and （ⅴ） other conditions stipulated in laws and administrative regulations.

7.1675 Article 37 of the same regulation provides that：

“Applications to establish a film distribution entity shall be submitted to the film administration under the people’s government in the province，autonomous region，or municipality directly under the Central Government where the applicant is located. The application for the establishment of a film distribution entity covering different provinces，autonomous regions or municipalities directly under the Central Government shall be submitted to the radio，film，and television administration. The film administration under the people’s government in the province，autonomous region or municipality directly under the Central Government where the applicant is located，or the radio，film，and television administration under the State Council shall，within 60 days of receiving an application，make a decision on approval or rejection of the application and shall notify the applicant. If the application is approved，a Permit to Distribute Films shall be issued to the applicant，which shall register the Permit to Distribute Films with the administrative department for industry and commerce and obtain a business licence in compliance with the law. If the application is rejected，the reason for rejection shall be clearly stated.”

7.1676 The provision refers to a Permit to Distribute Films being issued pursuant to approval of the application. There is no indication that the permit is limited to a particular type of film，i.e. domestic versus imported.

7.1677 The Film Distribution and Exhibition Rule was also issued in December 2001，this time jointly by the SARFT and the MOC. The purpose of the rule is to accomplish the reform of film distribution and projection mechanisms. As both China and the United States have explained to us，according to China’s Legislation Law，both the Film Distribution and Exhibition Rule and the Film Enterprise Rule implement and are secondary to the Film Regulation.

7.1678 Article Ⅲ of the Film Distribution and Exhibition Rule states that the major state-owned channels be opened up and that two imported film distribution companies be established. The Article goes on to state that the latter goal will be accomplished by the maintenance of the original China Film Group Imported Film Distribution Company while the State establishes another imported film distribution company based on the shareholding system. Article Ⅲ then describes how the imported film distribution companies will operate.

“For the first year，the two imported film distribution companies shall separately distribute imported films they have acquired through a combination of allocation and competition （in principle each should comprise 50%）. For subsequent years，the number of imported films distributed will be determined based on the previous year’s achievements in distribution and projection of domestically produced films，especially that of domestically produced films recommended by the State. The regulations on distribution ratios between imported films and domestically produced films shall be conscientiously followed，and the production，distribution，and projection of domestically produced films shall be actively supported.”

7.1679 In 2004，the SARFT and the Ministry of Commerce （MOFCOM） issued the Film Enterprise Rule. As China has explained，as the rule issued later in time，the Film Enterprise Rule，to the extent that there is any conflict with the earlier Film Distribution and Exhibition Rule，would prevail. Article 1 of the Film Enterprise Rule indicates that it was issued in accordance with the Film Regulation. Chapter Ⅲ of the Film Enterprise Rule is entitled Film Distribution and Projection. Article 10 encourages companies，enterprises and other economic organizations inside China （excluding FIE） to establish companies exclusively for the distribution of domestically produced films. The Article also sets forth the following qualifications and procedures for applying：

“（A）The registered capital shall be no less than 500000；

（B）The applicant has been authorized by a film production unit to distribute two films or has been authorized by a television show production unit to distribute two television dramas；.

（C）The application，copy of the business licence issued by the industrial and commercial administration，notification of pre-approval of the company’s name，and proof of being authorized to represent the distribution of films or television shows shall be submitted.

（D）If an applicant meets the requirements in Items A，B，and C and applies to SARFT for establishing a company exclusively for distribution of domestically produced films，the SARFT shall，within 20 business days，issue the ‘Licence to Distribute Films’which permits the distribution of domestically produced films throughout the country. When an applicant applies to the local film administration at the provincial level to establish a company exclusively for distribution of domestically-produced films，the local film administration shall，within 20 business days，issue the ‘Licence to Distribute Films’in the province （autonomous region or municipality） which permits exclusive distribution of domestically produced films. The applicant shall take the approval document issued by the film administration to the local industrial and commercial administration and go through relevant procedures. If approval is not granted，a written reply shall be made to explain the reasons.”

7.1680 Meanwhile，Chapter IV of the Film Enterprise Rule is entitled “Film Import and Export” and contains Article 16 which states that “the distribution of imported films nationwide shall be carried out by distribution companies that are approved by SARFT and have the right to distribute imported films nationwide.”

7.1681 Article 19 of the Film Enterprise Rule，in the Chapter entitled “Supplementary Provisions” provides that “［m］atters that are not covered by these Provisions shall be handled according to the ‘Regulations on the Management of Films’and relevant provisions.”

7.1682 We understand that the Film Distribution and Exhibition Rule establishes two enterprises to distribute imported films for theatrical release and implies that they will each be responsible for the total market of imported films. However，we also understand that to the extent that there is any inconsistency between it and the Film Enterprise Rule，which was issued three years later，the Film Enterprise Rule prevails. The Panel notes that the United States asserts that the Domestic Film Distribution and Exhibition Rule confirms the existence of the duopoly. The United States has，however，provided no specific submission as to how the Domestic Film Distribution and Exhibition Rule confirms the alleged duopoly. Instead the argumentation of the United States with respect to this measure has been focused on confirming the alleged discriminatory treatment given to imported films for theatrical release.

7.1683 We note that the Domestic Film Distribution and Exhibition Rule deals with the promotion of the distribution and exhibition of domestic movies and the evaluation and reward system SARFT had instituted to further that goal. The United States，without elaboration，cites to Articles Ⅲ.1 and Ⅳ.Ⅱ.1 of the Domestic Film Distribution and Exhibition Rule as those that “confirm” the alleged duopoly. These articles set forth the basis for the evaluation of China Film Group and Huaxia，specifically the number of domestic films and recommended titles the entities should distribute as well as the rewards to be granted for achieving certain levels of box office receipts for domestic films. We also note that Article Ⅴ.1 of the Domestic Film Distribution and Exhibition Rule lists as a penalty for either China Film Group and “the other entity” failing the evaluation the deduction of one import revenue-sharing film from their respective quotas.

7.1684 These three articles reflect the fact that China uses incentives and penalties to encourage China Film Group and Huaxia to distribute domestic films and that China can control the number of films China Film Group and Huaxia distribute. However，the United States has not demonstrated how this measure “confirms” that China would not permit any other entity to obtain a licence to distribute imported films Also we see nothing that prevents China from amending the Domestic Film Distribution and Exhibition Rule if and when additional entities were approved by SARFT to distribute imported films for theatrical release. As noted below in paragraph 7.1689 while this regulatory structure may be different from other systems，this is not sufficient to demonstrate that China has，through its actions，created an imported film distribution duopoly.

7.1685 The United States points out that the Film Enterprise Rule，in Article 10，provides for procedures to apply to become a distributor of domestic films. The United States reasons that the lack of any such specific procedures for distributors of imported films means that the companies approved by SARFT that have the right to distribute imported films nationwide referred to in Article 16 of the Film Enterprise Rule can only mean China Film Group and Huaxia. However，the Panel notes that，the United States neglects Article 19 of the Film Enterprise Rule which states that any matter not covered by these Provisions shall be handled according to the Film Regulation.

7.1686 Article 37 of the Film Regulation sets forth application procedures to become a distributor of films which makes no distinction between imported and domestic films. According to Article 19 of the Film Enterprise Rule this provision is still operative and would therefore permit applications from enterprises wishing to include within their scope of business the distribution of imported films. Therefore，contrary to the United States’arguments，China’s measures do not “as such” establish a distribution duopoly that would prevent enterprises other than China Film Group and Huaxia from applying for and receiving a licence to distribute films which would include the right to distribute imported films.

7.1687 We note that the United States also argues that even if the duopoly is not mandatory it is nevertheless discriminatory and that “that a de facto duopoly exists which accords imported films less favourable treatment than that accorded to domestic films.” We therefore，turn to the question of whether through the operation of the Film Regulation，Film Distribution and Exhibition Rule，and Film Enterprise Rule，China has created a de facto distribution duopoly for imported films for theatrical release.



（ⅱ） Do China’s rules and regulations create a de facto distribution duopoly？



7.1688 We begin our analysis by recalling that for a measure to be subject to dispute settlement review it need not be in written form. Acts of a government whether pursuant to specific legislation or other authorization are nevertheless “measures” so long as they are attributable to the Member and set forth rules or norms of general and prospective application.

7.1689 We recall that the United States’claim is not with respect to a licensing regime，or about the prohibition on foreign investment in film distributorships in China，but rather that China’s regulations and rules prevent any company other than those two designated in the Film Distribution and Exhibition Rule. Therefore，to sustain its claim the United States must demonstrate that China through the operation of its regulations and rules creates a de facto distribution duopoly by preventing distributors other than China Film Group and Huaxia from participating in the market.

7.1690 The United States asserts that China’s explanation of how its regulations and rules work does not make sense. The United States poses some questions it believes demonstrate the inconsistency in China’s argument that any wholly-owned Chinese entity （whether private or state-owned） can apply to be an distributor of imported films. First the United States wonders，why China has not designated every one of the distributors that is available for domestic films. Second，the United States asks why permission to distribute domestic films does not automatically entail permission to distribute imported ones. The United States asserts that China has no good answers to these questions. Additionally，the United States posits that the reason domestic distributors other than China Film Group and Huaxia have not applied to distribute the lucrative imported films，as China suggests，（see China’s answers to the first set of Panel questions，question No. 136），is because they all recognize China Film Group and Huaxia are the exclusive distributors of imported films.

7.1691 Although China’s regulatory structure may not seem logical to the United States and the United States’questions may point out inefficiencies in China’s methods，the United States has not demonstrated that these rise to the level of China applying its regulations and rules in such a way as to prevent distributors other than China Film Group and Huaxia from entering the market of distributing imported films. The United States has submitted no evidence that China has a practice of rejecting requests for licences to distribute from businesses that intend to distribute imported films. Indeed the United States has not demonstrated that any enterprise has even attempted to apply for such a licence. Therefore，we find that the United States has not put forth a prima facie case that via the operation of the Film Regulation，Film Distribution and Exhibition Rule，and the Film Enterprise Rule，China has created the “de facto” discriminatory duopoly its claim is concerned with.

7.1692 The United States has not been able to demonstrate that China’s regulation and rules either de jure or de facto create the distribution duopoly. In other words，the United States has not established that the distribution duopoly is attributable to China. As the duopoly is not attributable to China it is not a “measure” of another Member that can be challenged before the WTO dispute settlement system.

7.1693 As we have no jurisdiction to rule on a challenge to anything other than a measure taken by another Member，we decline to make any findings with respect to the US claim on whether the alleged discriminatory distribution duopoly in China is inconsistent with Article Ⅲ：4 of the GATT 1994.


SUMMARY OF CONCLUSIONS



（a） Reading materials


7.1694 Articles 3 and 4 of the Imported Publications Subscription Rule as they are applied to newspapers and periodicals are inconsistent with China’s obligations under Article Ⅲ：4 of the GATT 1994 in that they apply to like products，affect the internal distribution of newspapers and periodicals，and provide less favourable treatment to imported newspapers and periodicals than to like domestic products.

7.1695 The United States has not established that Articles 3 and 4 of the Imported Publications Subscription Rule as they are applied to books in the limited category are inconsistent with China’s obligations under Article Ⅲ：4 of the GATT 1994 as it has not established that the domestic and imported products are “like”.

7.1696 Article 2 of the Publications （Sub）Distribution Rule，read in conjunction with Article 16 of the Publications Market Rule，affords less favourable treatment to imported books，newspapers，and periodicals than their domestic counterparts because it limits the type of enterprises that they can be sub-distributed through....


（c） Films for theatrical release


7.1698 The United States has not established that the alleged discriminatory “duopoly” for film distribution within China is attributable to China. As such the United States has not demonstrated that the “duopoly” is a measure taken by another Member which could be subject to challenge under the Dispute Settlement Understanding.

（2）“中国—汽车零部件案”

以下是专家组在“中国—汽车零部件案”中关于GATT第3.4条的分析内容。本案案情介绍请参见附件五。


CHINA-MEASURES AFFECTING IMPORTS OF AUTOMOBILE PARTS



WT/DS339，340，342/R


7.239 We note that China does not dispute that the contested measures are “laws，regulations，or requirements” within the meaning of Article Ⅲ：4；it argues，however，that the measures are “border measures”. Previous panels have found that the term “regulations” is equivalent to “mandatory rules applying acrosstheboard.”

7.240 However，a measure needs not to be mandatory and apply across-the-board to be subject to the obligations contained in Article Ⅲ：4. Article Ⅲ：4 also applies to “requirements”，a term which has been interpreted by previous panels to encompass commitments entered into on a voluntary basis by individual firms as a condition to obtaining an advantage. Examining the term “requirement” in the context of Article Ⅲ：4 of the GATT 1994，the panel in India-Autos found that this term encompasses two distinct situations，（1） obligations which an enterprise is legally bound to carry out；and （2） those which an enterprise voluntarily accepts in order to obtain an advantage from the government. We find further support for this interpretation in the Panel Report on Canada-Autos，where the panel explained：

“Article Ⅲ：4 applies not only to mandatory measures but also to conditions that an enterprise accepts in order to receive an advantage，including in cases where the advantage is in the form of a benefit with respect to the conditions of importation of a product.”

7.241 The measures at issue impose various administrative procedures on any automobile manufacturers who intend to use imported auto parts. These administrative requirements involve inter alia several obligations before，during and after the importation of the auto parts affected by the measures，such as self-evaluation，registration of vehicle models with the CGA，placement of duty bonds and verifications after assembly and re-verifications in case of changes in the combinations or value of parts vis-à-vis domestic parts. Therefore，Policy Order 8，Decree 125 and Announcement 4 are “laws or regulations” within the meaning of the Article Ⅲ：4 of the GATT 1994.

7.242 In this connection，although the measures are mandatory for all vehicle manufacturers using imported parts to assemble motor vehicles，an automobile manufacturer can avoid the application of the administrative procedures if it chooses not to use imported parts at all. Therefore，if these measures were to be considered “voluntary” they would nevertheless be “requirements” within the meaning of Article Ⅲ：4 of the GATT 1994.

7.243 Therefore the panel concludes that the measures are “laws，regulations” in that they are mandatory for all vehicle manufacturers using imported parts and，to the extent that they might be considered “voluntary”，they also constitute requirements within the meaning of Article Ⅲ：4 of the GATT 1994.

7.249 In order for a measure to fall within the scope of Article Ⅲ：4 of the GATT 1994 it must not only be a “law，regulation，and requirement” but it must also affect the internal sale，offer for sale，purchase，transportation，distribution or use of the imported products.

7.250 As the Appellate Body in US-FSC （Article 21.5-EC） clarified，the phrase “affecting the internal sale，offering for sale，purchase，transportation，distribution or use” defines，and thus limits，the types of “laws，regulations，and requirements” that fall within the scope of Article Ⅲ：4 of the GATT 1994. In the words of the Appellate Body：

“the clause in which the word ‘affecting’appears-‘in respect of all laws，regulations and requirements affecting their internal sale，offering for sale，purchase，transportation，distribution or use’-serves to define the scope of application of Article Ⅲ：4. （emphasis added） Within this phrase，the word ‘affecting’operates as a link between identified types of government action （‘laws，regulations and requirements’） and specific transactions，activities and uses relating to products in the marketplace （‘internal sale，offering for sale，purchase，transportation，distribution or use’）. It is，therefore，not？any？‘laws，regulations and requirements’which are covered by Article Ⅲ：4，but only those which ‘affect’the specific transactions，activities and uses mentioned in that provision. Thus，the word ‘affecting’assists in defining the types of measure that must conform to the obligation not to accord ‘less favourable treatment’to like imported products，which is set out in Article Ⅲ：4.”

7.251 Therefore，only “laws，regulations and requirements” which affect “the internal sale offering for sale，purchase，transportation，distribution or use” are subject to the disciplines under Article Ⅲ：4 of the GATT. The Appellate Body has further explained that the ordinary meaning of the word “affecting” implies that a measure also has “an effect on” and thus indicates a broad scope of application，which is wider in scope than such terms as “regulating” or “governing”. Furthermore，the word “affecting” in Article Ⅲ：4 of the GATT has been interpreted to cover not only laws and regulations which directly govern the conditions of sale or purchase but also any laws or regulations which might adversely modify the conditions of competition between domestic and imported products.

7.252 In this respect，we concur with the findings of the panel in India-Autos that：

“［T］he fact that the measure applies only to imported products need not ［be］，in itself，an obstacle to its falling within the purview of Article Ⅲ. For example，an internal tax，or a product standard conditioning the sale of the imported but not of the like domestic product，could nonetheless ‘affect’the conditions of the imported product on the market and could be a source of less favourable treatment. Similarly，the fact that a requirement is imposed as a condition on importation is not necessarily in itself an obstacle to its falling within the scope of Article Ⅲ：4.”

7.253 Article Ⅲ：4 thus covers all laws，regulations and requirements，including those which only apply to imported products，that have an effect on “specific transactions，activities and uses relating to products in the marketplace （‘internal sale，offering for sale，purchase，transportation，distribution or use’）.” In this regard，we also find the Appellate Body’s reasoning in EC-Bananas Ⅲ relevant，whereby it rejected the claim that the measure in that case fell outside the scope of Article Ⅲ：4 of the GATT 1994. The Appellate Body held in the relevant parts that：

“At issue in this appeal is not whether any import licensing requirement，as such，is within the scope of Article Ⅲ：4，but whether the EC procedures and requirements for the distribution of import licences for imported bananas among eligible operators within the European Communities are within the scope of this provision.... These rules go far beyond the mere import licence requirements needed to administer the tariff quota for third-country and non-traditional ACP bananas or Lomé Convention requirements for the importation of bananas. These rules are intended，among other things，to cross-subsidize distributors of EC （and ACP） bananas and to ensure that EC banana ripeners obtain a share of the quota rents. As such，these rules affect ‘the internal sale，offering for sale，purchase，...’within the meaning of Article Ⅲ：4，and therefore fall within the scope of this provision.”

7.254 China holds the view that this reasoning of the Appellate Body in EC-Bananas Ⅲ confirms that what matters is whether the aspect of the measures under scrutiny is an element of administrating a valid border measure，which is therefore within the scope of Article II，or whether this aspect of the measure serves instead to affect the internal sale，distribution or use of the product. Given our finding above that the charge under the measures is an “internal charge” within the meaning of Article Ⅲ：2 of the GATT 1994，the procedures under the measures do not serve，as China argues，to administer a valid border measure. Our finding that the charge applies to imported products therefore supports a conclusion that the administrative procedures related to the application of the charge likewise “affect” imported products.

7.255 Moreover，the complainants argue that the criteria for the determination of the essential character of a motor vehicle create an incentive to purchase domestic auto parts instead of imported auto parts and therefore affect the “internal sale，offering for sale，purchase，transportation，distribution or use.” China，on the other hand，holds that the incentive to import auto parts instead of motor vehicles （because of the higher tariff rate for motor vehicles） is a characteristic inherent to the Schedule of Concessions that China negotiated.

7.256 However，in the view of the Panel，China seems to misunderstand the claim of the complainants. The complainants do not challenge the fact that China’s tariff structure creates an incentive to import auto parts instead of motor vehicles but，instead，they challenge the alleged incentive created by the criteria under the measures to use domestic auto parts instead of imported auto parts. Applying the reasoning developed by the Appellate Body in US-FSC （Article 21.5-EC） to the present dispute，any auto manufacturer/importer that seeks to avoid the charge at issue must ensure that imported auto parts used in the assembly of a given vehicle model do not meet any of the criteria set out in the measures. Under the measures，whether imported auto parts meet any of the criteria set out in the measures is assessed based on the final assembly of auto parts in China，which consequently requires the examination of auto parts imported in “multiple shipments”. In our view，this aspect of the measures inevitably influences an automobile manufacturer’s choice between domestic and imported auto parts and thus affects the internal use of imported auto parts.

7.257 The Panel thus concludes that the administrative procedures imposed on any auto manufacturer using imported auto parts as well as the criteria set out in the measures，combined with the assessment of the charge which is based on the final assembly internally，create an incentive for auto manufacturers to use domestic auto parts instead of imported auto parts. The Panel，therefore，finds that the measures affect “the internal sale，offering for sale，purchase，transportation，distribution or use” of imported auto parts，within the meaning of Article Ⅲ：4 of the GATT 1994.

7.258 In conclusion，because the measures apply to imported auto parts which are “like” domestic auto parts and are laws，regulations，and requirements affecting the internal sale，offering for sale，purchase，transportation，distribution or use of the imported auto parts，we find that Article Ⅲ：4 of the GATT 1994 is applicable to the measures.

7.259 As noted above，we have found that the domestic and imported products are “like” and that the measures are laws，regulations，or requirements which “affect” the internal sale，offering for sale，purchase，transportation，distribution，or use，of the relevant products. The question which remains to be answered under this claim is therefore whether the measures afford imported products “less favourable” treatment than the like domestic products.

7.264 Before we can examine whether the Chinese measures afford “less favourable” treatment to imported auto parts，we must first recall the standard of what qualifies as “less favourable” treatment within the meaning of Article Ⅲ：4 of the GATT 1994.

7.265 In this regard，the Appellate Body in Korea-Various Measures on Beef states：

“A formal difference in treatment between imported and like domestic products is thus neither necessary，nor sufficient，to show a violation of Article Ⅲ：4. Whether or not imported products are treated ‘less favourably’than like domestic products should be assessed instead by examining whether a measure modifies the conditions of competition in the relevant market to the detriment of imported products.”

7.266 Following the Appellate Body’s guidance，we will examine whether the measures at issue modify the conditions of competition in China’s market to the detriment of imported auto parts.

7.267 First，...the measures impose certain administrative procedures on automobile manufacturers who use imported auto parts in the assembly of motor vehicles before，during and after imported auto parts enter China. The complainants submit that these administrative procedures are burdensome and add costs to the assembly operations of automobile manufacturers.

7.268 In particular，the European Communities argues that the considerable complexity of the measures in itself delays the launching of a new model in the Chinese market by two to three years. Further，according to the European Communities，establishing the self-verification report required under Article 7 of Decree 125 may take an additional six months for a team of 10-15 highly skilled experts and afterwards，it can take over one year before all the procedures are finalized. The United States also explains that to perform a self-evaluation，a manufacturer must catalogue all the parts of each model it manufactures，determine whether，under the measures，the parts are foreign or domestic，and calculate the thresholds for each assembly system and the overall price percentage of imported parts in the model. Furthermore，as the United States submits，if an automobile manufacturer uses imported parts imported by a third party supplier，the manufacturer is required to maintain records regarding the actual importer of record，and any evidence of duties and value-added taxes paid. China has not provided any response to these specific arguments by the European Communities and the United States. We also recall our observation above ...that the sample of pending applications for review and verification，submitted by the European Communities，shows that the period for review and verification by the Verification Centre can take from 30 days to a couple of years.

7.269 Therefore，in our view，by subjecting imported auto parts to the administrative procedures not faced by like domestic products，which could cause a substantial delay throughout the entire assembly operations from the launching of a new model to the verification by the Verification Centre，the measures modify the conditions of competition in China’s market to the detriment of imported auto parts.

7.270 Furthermore，we found above that whether imported auto parts meet the criteria for the essential character determination under the measures is assessed based on the final assembly of auto parts，and it inevitably influences an automobile manufacturer’s choice between domestic and imported auto parts if it wishes to avoid the administrative procedures at issue. In other words，auto manufacturers must ensure that imported auto parts used in the assembly of motor vehicles do not meet any of the criteria under the measures to avoid being subject to the administrative procedures imposed under the measures. In sum，the criteria for the essential character determination set out in the measures and the application of the criteria after the final assembly of motor vehicles not only draw a formal distinction between imported auto parts and like domestic auto parts，but this formal difference also has a substantive importance in that it creates a disincentive for auto manufacturers to use imported auto parts.

7.271 This “careful analysis of the contested measures and of its implications in the marketplace”，shows that the administrative procedures as well as the application of the criteria for the essential character determination as defined by China based on the final assembly，accord less favourable treatment to imported auto parts than to domestic auto parts.

7.272 In light of the foregoing，the Panel finds that China’s measures，which fall within the scope of Article Ⅲ：4，are inconsistent with its obligations under Article Ⅲ：4 of the GATT 1994 to afford no less favourable treatment to like imported products.

第四节 国民待遇例外

一 GATT第3条国民待遇例外

1.例外条款

GATT第3.8条规定：

（a）本条的规定不得适用于政府机构购买供政府使用、不以商业转售为目的或不以用以生产供商业销售为目的的产品采购的法律、法规或规定。

（b）本条的规定不阻止仅给予国内生产者的补贴的支付，包括自以与本条规定相一致的方式实施的国内税费所得收入中产生的对国内生产者的支付和政府购买国产品所实行的补贴。

根据第3.8（a）条的内容，政府采购行为不受国民待遇的限制。但诸边贸易协定的《政府采购协定》第3条将最惠国待遇和国民待遇引入政府采购领域。
 
[9]

 关于《政府采购协定》的内容，我们将在下面第二部分进行专门的介绍。

根据第3.8（b）条的内容，国民待遇原则不适用于政府对国内生产者的补贴。由此，一国政府虽然按照国民待遇原则对进口产品和国内产品征收同等的税负，但同时又可以把税收所得的一部分，以补贴的形式资助给国内生产者，如帮助工厂修建厂房、改善生产环境，或鼓励厂商向特定地区投资等。由于这些做法不是对国内产品直接给予补贴，因此不能视为违反国民待遇原则。

2.一般例外与安全例外

GATT第20条是国民待遇最重要的“一般例外”。成员方可依据该条，为维护公共道德和保障人类和动植物的生命或健康，对进口产品实施有别于本国产品的待遇。此外，第21条的“安全例外”也是国民待遇的例外条款。

二 《政府采购协定》

政府采购被定义为“政府机构购买供政府使用、不以商业转售为目的或不以用于生产供商业销售为目的的产品采购”。
 
[10]

 政府采购涉及数额巨大。为促进国民经济和保障就业，许多国家直接或间接地将与政府采购相关的贸易留给本国企业。这一违背自由贸易原则的做法，得到WTO规则的许可，作为GATT国民待遇最重要的例外。
 
[11]

 乌拉圭回合为了对政府购买进行一定的限制，以促进这个领域的自由化贸易进程，制定了《政府采购协定》。该协定主要强调政府采购的国民待遇和非歧视性原则，并规定制定了一系列规则保证采购招标的透明度。但协定只对签署方有效，且只包含签署方列在附表中的实体内容。《政府采购协定》是WTO四个诸边贸易协定中最重要的一个。
 
[12]

 下面这篇文章，概括性地介绍了《政府采购协定》的内容。

乌拉圭回合关于政府采购的诸边协定
 
[13]



重新谈判形成的GATT《政府采购协定》（《96守则》），对1979年东京回合《政府采购协定》（《79守则》）作了很大改进。该协定要求各成员政府机构在进行购买时遵守非歧视、公平和透明的程序。1996年守则涵盖货物和服务采购，包括建筑服务，并对中央政府、地方政府以及国有企业采购适用。

《96守则》要求成员方遵守作了重大改进的程序，禁止成员使用补偿，除非该成员在本协定减让表中对某一例外进行了特别谈判。《96守则》还要求设立国内投标询问制度，以促进守则所要求的非歧视、透明和开放的采购程序的严格实施。最后，为配合采购技术进步，《96守则》允许更多的灵活性，如电子投标，并对地方政府和国有企业提出特定的采购要求。

《96守则》允许各签字方与守则的其他成员在互惠、双边的基础上谈判适用范围。……守则签字国包括以下79守则的成员：奥地利、加拿大、欧盟成员国、芬兰、以色列、日本、挪威、瑞典、瑞士、美国和一个新成员——韩国。除韩国推迟一年以外，守则于1996年1月1日对所有成员生效。

1.适用范围

（1）中央政府实体

除有限的例外，《96守则》对各签字方所有中央政府实体（一般是行政部门，但有时是司法和立法部门）适用，只要这些部门高于守则规定的起点金额进行货物和服务采购（包括建筑服务），如在日本，守则范围涵盖日本国会和所有中央政府部门，在欧盟，涵盖欧盟实体及所有欧盟成员中央政府部门。

对美国，《96守则》适用于所有美国行政机构（但不适用于国会和司法部门）。守则在美国的例外是不涵盖联邦航空管理署，因为其他守则签字方也不愿意将范围扩展到飞机运输控制设备的采购。同时，由于日本拒绝将国家太空发展署列入规范范围，美国对来自日本公司在这个领域的投标也不适用守则规定。

（2）地方政府实体以及政府所有的企业

尽管《96守则》对州级或省级政府采购以及国有企业采购适用，但对特定国家而言，对这些采购的规范程度，视各签字方之间根据谈判结果列入该方协定减让表中的内容而定……

（3）服务

《96守则》第一次将政府服务采购包括在内。大多数守则成员将服务适用范围限制在那些根据《服务贸易总协定》做出市场准入承诺的部门……大多数守则签字方愿意将《96守则》适用于主要的服务采购，如计算机、环境、和电信增值服务。

（4）金额起点

《96守则》仅适用于涵盖实体高于以“特别提款权”（Special Drawing Rights，SDRs）表示的某一特定金额的购买（目前，1SDRs大约为1.40美元）。除非另有说明，采购金额的起点规定如下：

中央政府采购：货物和服务采购，金额起点为130000 SDRs（182000美元）；建筑服务采购，金额起点为5百万SDRs（7百万美元）。

地方政府采购：货物和服务采购，金额起点为200000 SDRs（280000美元）。美国和加拿大除外。这两个国家的金额起点为355000 SDRs（500000美元）；建筑服务采购，金额起点为5百万SDRs（7百万美元）。日本和韩国除外。这两个国家的金额起点为1500万SDRs（2100万美元）。

国有企业采购：货物和服务采购，金额起点为400000 SDRs（560000美元）。美国除外。美国联邦所有公用事业采购的金额起点为250000美元；建筑服务采购，金额起点为500万SDRs（700万美元）。日本和韩国除外。这两个国家的金额起点为1500万SDRs（2100万美元）。

……

（5）采购例外

各签字方对将某些采购排除在《96守则》义务之外进行了谈判。对美国而言，这些例外总结了美国79守则减让表中的例外事项，内容如下：小型商业或少数民族商业特惠计划下的采购；用于国家安全目的的采购以及国防部的某类项目采购……；农业部用于农业支持计划和人类温饱计划进行的采购；国际发展署用于提供国外援助进行的购买（为AID而进行的采购除外）；联邦供应服务总局第51和52组（手工用具和测量工具）以及联邦供应7340类（刃具和扁平餐具）的采购。

同时，某些州的特定采购被排除在外，如建筑级钢材、机动车辆、煤和印刷服务的购买等。根据促进落后地区发展和少数民族、残疾老兵、妇女所有企业发展规划而进行的采购也被排除在减让表外……

美国的减让表还明确将小型和少数民族商业排除在《96守则》适用范围以外，包括一些联邦和州政府的采购计划，如小型商业特惠和商业考虑，由妇女或社会、经济地位低下的个体拥有或控制的私人或自发性组织，历史性的黑人学院或大学，以及大量西班牙族裔和土著居民注册的学院和大学。

……

2.一般纪律

第1条界定了签字方《96守则》减让表中所列实体的采购义务范围。第3条要求签字方就减让表涵盖的货物、服务采购给予其他签字方供应商以国民待遇。作为对前守则规定的重大改进，第16条禁止使用补偿，如当地含量和投资要求等。发展中国家可以谈判减让表中的例外，但必须在减让表中明确实施补偿的限制。此外，这样的补偿只适用于参加投标的条件，不能作为授予合同的标准。以色列是唯一谈判补偿例外的国家。

3.采购程序

第6～15条要求对《96守则》所涵盖的采购使用公平和透明程序，包括技术规格、投标资格、公布、选择、时间限制、投标文件和标书提交、标书的接收和开启、合同的授予、合同谈判以及有限招标的规定。第20条属《96守则》对采购程序改进的范围。该条要求各签字国对所涵盖的采购设立国内投标质询制度，对违反《96守则》协定的申诉进行独立评估，并进一步改善守则义务的国内强制执行。

为适应新的领域并提高效率，《96守则》在程序要求的很多方面背离《79守则》的规定。如放松对地方政府实体和国有企业的通知和公布程序要求。对负责公布未来采购年度预测的中央政府实体，接收投标的期限可以规定得更短一些……

此外，在认识到国家采购制度中可能出现的新技术，第24.8条特别指出《96守则》不应成为政府采购使用先进信息技术“不必要的障碍”……

4.未来的谈判和成员资格的扩大

第24.7条规定，扩大成员资格，并在协定生效起三年内进行改进《96守则》的谈判。未来的谈判尤其会集中在消除政府采购中现存的歧视性措施和做法，并调整程序要求以考虑电子投标方式的采用。《96守则》的管理机构，政府采购委员会，负责拟订一个关于扩大成员资格的工作计划。

……
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第七章 关税法

WTO的关税法，是关于各成员影响进出口的相关法律所必须遵守的一系列规定，其中既有直接规范关税的规定，也有规范国际贸易管理机制的规定。这些规定包括：关税减让、国内税和其他费用、关税及海关收费、海关估价、原产地规则、装运前检验、数量限制以及进口许可。这些规定分散在GATT 1994和一些其他的相关协定中：GATT第2条是关税减让的规定；第3条含有进出口产品国内税和其他国内费用的规定；第7条是海关估价的规定；第8条是进出口规费和手续的规定；第9条是关于原产地标记的规定；第10条规定了贸易法规的公布和实施；第11条是取消数量限制的规定；第13条是进口许可的规定；《装运前检验协定》是有关装运前检验的规定；《原产地规则协定》是有关原产地规则的规定；《进口许可程序协定》是关于进口许可程序的规定。

海关法的主要内容为国内法内容。WTO关税法部分只规定各成员相关国内法必须遵守的原则和要求。因此，本章对WTO关税法的介绍主要着重于有关规定的含义和适用范围。此外，本章按照海关管理货物进出口的程序，对海关货物分类、估价以及确定原产地的WTO规则进行介绍。在日常的海关管理中，海关官员在对进出口货物进行管理时，必须明确以下三个方面的问题：首先确定货物的分类以便确定征收税率，其次确定货物价值以便计算税率，最后确定货物原产地以便确定适用的税收系统（如WTO成员或非成员，发展中国家或最不发达国家等）。

WTO的关税法部分是在前GATT有关规定的基础上，历经八个回合的贸易谈判，最终包含在1994年4月15日签订的《WTO协定》中，于1995年1月1日正式生效。因此，在对WTO关税法的具体内容进行分析之前，为更好地理解这部分内容，有必要了解一些关于WTO关税法的历史。

第一节 GATT中的关税

通常，关税有三种类型：从价税（ad valorem），按照进口产品价值比例征收；从量税（specific tariff），按照进口产品数量征收；复合税（combined tariff），按照进口产品价值和数量综合征收。目前，WTO成员普遍采用从价税。

关税是最常见的贸易壁垒，却是WTO允许各成员用以保护国内产业的一个重要政策工具。相比起数量限制和补贴，WTO主张各成员将关税作为唯一的保护手段是有其原因的。关税更具有透明度，一旦公布，其他成员可据此判断产品进入征税市场的难易程度，因此，对贸易的影响是有限的。而进口数量透明度差，申请程序中可能导致贸易商采取不公正手段获取配额或许可证，从而降低贸易政策的有效性并助长贿赂、犯罪等。此外，关税不要求繁复的许可程序，也不涉及政府资金，对贸易的自由流通影响较小。同时，关税针对的是某一产品的所有进口商，而不是某一特定企业或产业群体。而进口数量限制则直接使某些企业或少数产业受惠，形成阻碍关税自由化改革的利益集团，增加国家间贸易摩擦。同样，补贴不仅牵涉政府资金，也存在上述利益集团等问题。最后，关税谈判较之数量限制和补贴更加容易。

从GATT产生的历史可以看出，高关税虽然短期内给实施国带来利益，但最终将会引发贸易战，进而激发本国，乃至世界范围内的经济和社会矛盾，甚至导致战争。GATT的成立正是为了削减关税和其他贸易壁垒，通过降低关税总体水平，尤其是降低高关税，促进国际贸易发展和国家间和平共处。为实现这个目的，GATT在缔约方大会主持下经常进行关税减让谈判。
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一 关税减让原则

关税减让原则是GATT和WTO一直倡导的基本原则之一，并且是非歧视、自由贸易等原则的实际执行载体。尽管在不同时期，因贸易条件和情况的不同，GATT在原则适用和法律制度管辖方面各有侧重，但关税减让始终是历届多边贸易谈判的主要议题。从1947年第一轮多边贸易谈判到1967年结束的第五轮“狄龙回合”，关税减让是唯一的谈判议题。各参加方就产品有选择、逐项地进行谈判。谈判在双边提交“要价单”（Request List）及“出价单”（Offer List）之后，列出减税产品项目表，在互惠基础上达成一致产生关税减让表，通过最惠国待遇无条件、自动适用于全体缔约方。

“肯尼迪回合”以后，关税减让主要通过公式减让的多边谈判和有选择、逐项产品双边谈判两种方式进行。公式减让的引入，用简易的公式和程序解决了关税减让谈判的主要矛盾，使多边关税谈判的重点从谈判本身转移到寻找关税减让谈判的产品，以及协商减让适用的公式上。

“肯尼迪回合”之后，因关税的大幅度削减，一些缔约方相继采用非关税措施替代关税，从而阻碍进口。鉴于此，缔约方开始考虑将关税减让谈判与减少或消除非关税壁垒谈判并列举行。这一趋势到“东京回合”更为明显。这样，关税谈判与非关税壁垒谈判以及所有相关议题谈判挂钩，以实现“一揽子”总体协定中权利与义务的平衡。

目前，虽然各成员方的普遍关税已大大降低，但关税仍将是国际贸易领域中最重要的课题之一，并将在相当长的时期内存在。这是因为：第一，各成员经济实力差异导致的税差悬殊将长期存在；第二，高关税和关税升级作为发达国家阻挡发展中国家加工产品出口、保护本国市场的必要手段仍将长期存在；第三，发展中国家也将利用现行关税维护自身的利益；第四，新的成员加入WTO离不开关税减让。因此，关税减让原则仍有其旺盛的生命力和存在的客观条件。

二 关税减让谈判

WTO体系中的关税谈判通常有四种情况：多边贸易谈判中的关税减让谈判、修改或撤回各成员方减让表项目的关税谈判、申请加入WTO国家的关税减让谈判以及发展中国家在根据1979年“授权条款”而订立的优惠协定基础上进行的关税谈判。

传统的关税减让谈判方式是有选择的产品对产品谈判。
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 GATT第一到第五轮的关税谈判都是采用这种以税目产品对产品的减税谈判方式。选择出的产品先由该产品主要供应方提出关税减让要求，与进口方谈判达成双边协定。双边关税减让谈判成果适用于所有GATT缔约方（最惠国待遇原则）。

GATT各个回合的贸易谈判历程在前文中已作了介绍。这里着重介绍GATT历次关税谈判的程序与成果，并考察GATT基本规则在关税协定中的具体适用。

1.早期的关税减让谈判（1947～1961年）

第一轮关税谈判确立的原则指导着最初五个回合的谈判。其程序如下：首先，每个缔约方提交一份“要价单”（request list），详细列出希望其他谈判方提供的关税减让幅度和时间表（产品对产品）。之后，每个缔约方在分析“要价单”基础上，拟定一份“出价单”（offer list），描述其将做出的关税减让。每份“要价单”和“出价单”都提供给参与谈判的其他各方。随后，相关各方举行双边减让谈判。一般而言，对某项特定的产品所做出的“出价”（offer）将适用于“主要供应方”（Principle Supplier）。
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 例如，X从A、B、C进口自行车，其中A供应60%，B供应30%，C供应10%，则X向A做出关税减让出价，因为A国是自行车的最大供应者也是关税减让的最大获利者。一旦X与A达成初步协定，X与希望获得同等关税减让的B进行谈判，以从B国获得一些互惠的关税减让。根据最惠国待遇原则，B国将自动获得X国给予A国的关税减让优惠。当谈判即将结束时，关税减让结果渐渐明朗化。最后，所有谈判方完成出价，每个谈判方开始单独整体评估所获利益，如果认为未能获得对等优惠，就会撤回出价表中的一些开价。开价的撤回不可避免地导致新的开价，从而波及整个谈判进程和已取得的谈判成果。因此，这个阶段的谈判往往产生许多困难，有时需要秘书处介入调解。

到了“狄龙回合”（1960～1962年），产品对产品关税谈判变得难以为继，关税谈判几乎不可能取得任何进展。首先，随着20世纪60年代以来GATT缔约方的增加，贸易发展速度加快，参加贸易的商品种类越来越多，这种谈判方式下的自由组对谈判很难迅速、顺利地实现，原因是这种谈判方式效率太低，难以应付越来越多的产品谈判。加之1957年欧共体形成后作为一个主要谈判方，每次谈判前都先要在内部6国协调立场，使谈判进一步复杂化。其次，由于谈判范围由少数缔约方选定，这些国家或地区往往选择贸易中不重要、非敏感性的商品对其他国家或地区提出减让。同时，很多产品的主要供应方也不对该产品提出谈判要求，使谈判减让关税的产品越来越少。第三，时值很多国家国内贸易保护主义情绪日趋高涨，国内政治压力增大，行政部门在批准关税减让的过程中，受国会立法部门的限制太多，批准程序更为复杂。第四，关税税率水平较低的国家发现，在双边谈判中自己处于不利的谈判地位，各缔约方之间关税减让幅度的矛盾日渐突出。第五，发展中国家所关心的产品的关税减让经常被发达国家以“敏感性”“政治性”商品为由拒之于谈判门外，使发展中国家受益较少。

2.肯尼迪回合关税谈判（1963～1967年）

关税减让谈判在狄龙回合中遇到了困难，促使GATT缔约方大会考虑重新建立一套关税谈判程序。1964年，GATT部长级会议通过缔约方大会决议，规定肯尼迪回合谈判的主要原则及目标。该决议明确表明了GATT谈判方式的变革，指出“贸易谈判将不限于关税，还将涉及非关税壁垒”。考虑到近几年产品对产品谈判取得的成果有限，关税谈判将在关税线性降低计划上进行，但允许有少量的例外。线性降低的幅度应该相同。

肯尼迪回合多边贸易谈判中的关税减让，以全面线性减让方式取代了以往传统的产品对产品谈判。“线性关税减让方式”（linear reduction of tariffs，or across-the-board reduction），是指各国按规定的减税幅度予以相同的减税。
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 具体而言，就是对工业化国家除初级产品外的所有工业产品关税从统统削减50%作起点“开价”，然后允许各国提出“例外表”（exception lists），并在委员会上作解释，从而形成谈判的焦点。

几个发达国家（澳大利亚、加拿大、南非和新西兰）以及所有发展中国家被允许在线外进行开价。之所以将上述四国排除在外，主要是因为它们的发展严重依赖于农产品和原材料的出口。这些产品未包含在“线性程序”（linear procedure）内。如果要求这些国家将所有工业品关税统统削减50%，它们显然会认为不能从其他发达国家获得互惠待遇。再来看看发展中国家。根据GATT 1964新增的第四部分“贸易和发展”，在GATT多边贸易谈判中，发展中国家可以不提供与发达国家对等互惠的关税减让，因此它们不应该被要求在线内进行开价。但这些国家仍希望工业化国家线内开价的范围能包括对发展中国家有特殊利益的产品。

在1967年6月30日美国代表谈判权限到期之前，肯尼迪回合的参与方已经达成了协定。各方达成的关税减让是实质性的。其中一些主要的发达国家，如欧盟、日本、瑞典、瑞士、英联邦国家以及美国等，做出了价值约320亿美元的减让。这轮关税谈判促成工业品关税水平平均下降35%，涉及关税减让商品项目合计达6万余项，占这些国家涉税进口产品的70%，影响了约400亿美元的贸易额。

3.东京回合关税谈判

虽然东京回合更多地将重点放在了非关税壁垒的谈判上，关税仍然是谈判的焦点之一。

东京回合一开始，谈判便存在激烈争议。各方在如何削减关税的问题上无法达成一致。当时，欧盟已实行“共同对外关税”。这种关税是按照欧盟成员的关税税率平均水平制定的。这样的关税没有美国关税的“波峰波谷”曲线，因此不需要在削减中填平补齐。谈判中欧盟认为，波峰关税与波谷关税同时削减50%所导致的结果是不一样的。例如，40%的关税减半是20%，依然具有禁止或排斥进口的效力，而20%的关税减半后，10%的税率却可能不阻止进口的增长。最后，一个代数公式解决了这个争议：

Z=（A×X）/（A+X）

公式中的X代表起点关税。因国家而异，A代表一个系数。Z代表经上述公式推算出来的关税税率。如果设定A为16，则10%的起点关税就会降至6.15%，降幅达38.5%，20%的起点关税降至8.88%，降幅达55.6%。这个公式的适用，使关税减让出现了相当大的变化。美、日、欧、加、澳等国同意按照这个公式将工业品既定关税从7.4%降至4.7%。此外，公式还使各谈判方关税水平差距缩小了1/4，使关税差异减少到平均偏差水平之内。

这样，新的谈判方式大大提高了关税减让的谈判效率。它采取全面减税的原则，通过参加谈判方的协商达成一个普遍接受的公式，对所有产品进行“一揽子”减税，仅允许极个别的国家和产品例外，全面推动了贸易自由化。在这个全面减让公式中，“主要供应者原则”不再适用。此外，该方式下的谈判不要求参加谈判方是产品的“主要供应方”，更贴近各方经济发展的状况。

4.乌拉圭回合关税谈判（1986～1994年）

与东京回合一样，乌拉圭回合主要侧重于非关税壁垒的谈判。但和所有其他GATT回合谈判一样，该回合在关税谈判上也取得了一些有意义的进展。

乌拉圭回合一开始便成立了一个关税谈判小组和一些处理特殊产品，如热带产品和农产品市场准入问题的小组。1988年，蒙特利尔中期评审会议就热带产品的关税减让以及发展中国家特殊优惠问题达成协议。1992年，乌拉圭回合谈判一恢复就成立了一个包括关税在内范围更广的市场准入谈判小组。由于美国坚持逐项产品的关税谈判，而其他许多国家又不满东京回合采用的线性削减和协调公式办法，谈判遇到了很大的困难。最终经过协调，决定两种方法同时采用。数次谈判之后，乌拉圭回合秘书处1994年4月12日的报告显示，乌拉圭回合关税减让承诺使发达国家平均关税水平降低38%，从6.3%降到3.9%，并使这些国家关税自由待遇的工业品数量由20%上升到43%。同时，乌拉圭回合还扩大了约束关税的范围，其中发达国家从78%扩大到99%，发展中国家从22%到72%，市场经济转型国家从73%到98%。

5. WTO多哈回合谈判（2001～）

2001年11月在卡塔尔多哈举行的第四届WTO部长级会议决定正式启动“多哈回合谈判”。与以往的多边谈判相比，多哈回合包括议题范围最广，参加成员最多，其议题包括农业、非农产品市场准入、服务贸易、规则谈判、贸易与发展、争端解决、知识产权、贸易与环境。但是，回合启动以来，谈判进程一波三折。

根据《多哈部长宣言》，该回合在关税谈判方向涉及农业、服务、非农产品市场准入以及贸易与环境等。农业方面，谈判旨在削减并取消所有形式的出口补贴，实质性削减具有贸易扭曲作用的国内支持。宣言指出，对发展中国家的特殊和差别待遇，应成为谈判所有要素的组成部分，应该或酌情包含在具体减让和承诺表、有待谈判的规则和纪律中，以使发展中国家能够有效考虑包括粮食安全和农村发展的需要。服务贸易方面，宣言提出，参加方应不迟于2002年6月30日提交具体承诺的最初要价，并于2003年3月31日提交最初出价。非农产品市场准入方面的谈判则应旨在削减或酌情取消关税，包括削减或取消关税高峰、高关税和关税升级以及非关税壁垒，特别是要削减或取消针对发展中国家具有出口利益的产品的关税，并在谈判过程中充分考虑发展中国家和最不发达国家参加方的特殊需要和利益，包括通过在削减承诺方面的非完全互惠。贸易与环境方面，宣言指出要减少并取消环境产品和服务的关税措施。

然而，2003年在墨西哥坎昆召开的WTO第五次部长级会议无果而终。此后，经广大成员共同努力，各方于2004年7月达成“多哈框架协议”。根据这一协议，发达成员方同意在具体时限内取消所有形式的农业出口补贴，对扭曲农业贸易的国内支持方面进行实质性的削减。作为补偿，发展中成员方同意降低工业品的进口关税和其他壁垒，进一步开放非农产品市场，降低市场准入门槛。对一些极度贫穷的成员方，协议允许它们继续在一些关键领域实行贸易保护政策。同时，框架协定还增加了对最不发达成员和新成员的待遇安排上的灵活度。但是，这一协议只设定了指导原则和基本内容，而不包含具体的减让数字。

框架协议达成以后，多哈谈判恢复了势头。经过包括大连会议等一系列小型部长会议的政治推动，各主要谈判方均表示愿推动谈判，把2006年结束多哈谈判作为目标，力争在2005年底香港举行的WTO第六届部长级会议上，就主要议题的谈判模式达成一致。但是，由于在主要谈判议题，特别是农业议题上分歧巨大，各方终究未能在2005年7月底之前就“协议初稿”达成协议，谈判再次陷入低潮。同年10月10日，美方在苏黎世小型部长会议上率先提出提案，愿在农业议题上，特别是削减“国内支持”方面表现出一定的灵活性。随即，各方围绕着提案内容的取舍和平衡展开了激烈、密集的谈判。其他议题的谈判，特别是非农谈判也随之进入实质阶段。10月19日，FIPS（美国、欧盟、印度、巴西、澳大利亚组成的“5个兴趣方”）的部长已重返日内瓦举行密集磋商。经过多轮焦灼的磋商，各方仍无法在农业补贴、农产品关税和工业品关税的削减幅度、削减公式和削减方法上达成一致，致使分歧最为集中也最重要的农业和非农业产品市场准入这两个议题得不到解决，连带其他议题的谈判也无从取得进展。最终，2006年7月22日，因各方在农业自由化问题上无法协调的分歧，世界贸易组织总理事正式批准，终止了原定于2005年1月1日前全面结束的多哈回合谈判。

2007年，谈判在多种不确定因素下全面恢复，希望就农产品补贴等问题达成共识。但是，巴西和印度方与欧盟和美国方面对此仍然分歧很大，最终谈判破裂。2008年多哈回合日内瓦会议的主要目标，仍然是解决农业补贴、农业关税和工业品关税的削减方法和削减额度问题：欧洲和美洲应将平均农业关税下调54%，发展中国家36%，削减3/4的农业补贴；在制成品方面，发达国家应将关税调整至9%以内，而发展中国家则减到26%以下。

2010年6月11日，WTO总干事拉米在贸易谈判委员会上总结了WTO多哈谈判的状况，指出涉及关税方面，在农业领域，作为市场准入核心的“路线图”已经提出，有关国内支持和出口竞争的类似提案正在筹划中；在规则领域，谈判小组会议涉及反倾销、横向补贴准则和渔业补贴等议题。

2011年，多哈回合谈判主要的遗留问题集中在工业品市场准入和农业谈判上，但分歧依然较大。

2013年4月，达沃斯会议期间，部长们对多哈回合谈判作出了积极表态，但至今日内瓦的磋商未见实质性进展，成员仍没有为推动谈判显示出真正的政治意愿。

关于多哈回合，美国前贸易代表巴尔舍夫斯基评论认为，“事实上，多哈回合是一个没有人想要进行的东西，也就是大家当初并不想启动多哈回合。多哈回合是在‘9·11事件’结束之后启动的，各国当时启动它的目的是要展示大家的团结，而不是其他目的。我觉得，各成员方并没有准备好要开始新一轮的全球谈判，尤其是发展中国家还需要继续消化乌拉圭回合中的内容。这也就是为什么从一开始多哈回合就在拖延”。
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三 GATT第2条：关税及关税减让表

1.基本义务

GATT第2条规定，缔约方谈判达成的实际关税减让列入关税减让表后，成为各缔约方GATT项下的关税减让义务。关税减让（concessions）也被称为关税约束（bindings）。关税减让规定的关税水平，是各成员征收关税的最高水平。各成员可以自行征收低于该水平的关税。在贸易实践中，当成员的国内市场需要时，这样的情形就会发生。

某项产品的关税税率，经谈判确定并纳入关税减让表后，即不得任意增加或变更。关税减让表随谈判方的增多、项目的增加越来越复杂。1980年以来，减让表采用活页制形式，以便于增删。各成员在征收关税时，可以采取任何认为方便和合适的方式，只要征收的关税不超过减让约束。例如，在“阿根廷—影响鞋类进口的措施案”中，上诉机构裁定，改变关税的征收方式，如将定向征收改为计量征收，只要征收税率不超过减让约束，就不算违反GATT第2条的规定。

虽然成员有义务遵守第2条关税减让规定的税率，但成员也可以修改自己的承诺。修改承诺的方式有两种：一种是与所有相关国家进行谈判协定减让，另一种是单方改变。单方改变的情况下，GATT第28条规定，受影响方有权按规定的程序要求补偿。

有关各国关税减让表的结构请见附录一图五。
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2. GATT第2条的适用范围

GATT第2条体现了GATT关税减让的基本原则。其内容是各成员对进口产品征收的关税、其他税费或最高限制水平的有关规定。

（1）第2.1（a）条中“减让表中规定的待遇”

第2.1（a）条规定，每一缔约方给予其他缔约方的贸易待遇，“不得低于减让表中规定的待遇”，即不得低于关税减让承诺的税率。

（2）第2.1（b）条“减让表所列条款、条件或限制”的规定

第2.1（b）条规定，一缔约方在进口另一缔约方产品时，只要产品遵守“减让表所列条款、条件或限制”，对该进口产品征收的关税就不得超过表中规定的关税税率。专家组在1989年的“美国—对进口食糖的限制”一案中，对条文中“减让表所列条款、条件或限制”的含义作了解释。

（3）第2.1（b）条“对进口和有关进口征收的”其他税费

除上述（2）中的规定，第2.1（b）条还规定不得对符合减让表“条款、条件和限制”的进口产品征收与“进口有关的任何其他税费”。专家组在1990年“欧洲经济共同体—零部件进口条例案”中裁定，“反规避税”不属于第2.1（b）条中规定的“对进口和有关进口征收的其他税费”。

（4）第2.1（b）条“所有其他税费”

GATT第2条不仅规定超过关税减让约束部分的关税不得征收，也规定不得征收任何“其他税费”。为了明确第2.1（b）条规定的权利与义务，乌拉圭回合《关于解释1994年GATT第2.1（b）条的谅解》要求各成员方必须将任何属于“其他税费”的费用性质与程度列入减让表，同时规定遗漏的“其他税费”不得随后加入减让表中。专家组在1979年的“欧共体—某些加工水果及蔬菜的最低进口价格、许可和保证金提案”中裁定，在没有完成进口的情况下没收的保证金，不能算作第2.1（b）条规定的“其他税费”。

四 GATT第2.1（b）条“一般关税”案例

在“中国—汽车零部件案”中，专家组对如何确定GATT第2.1（b）条意义上的“一般关税”作出了裁定。本案案情请参见附件五。


CHINA-MEASURES AFFECTING IMPORTS OF AUTOMOBILE PARTS



WT/DS339，340，342/AB/R


7.102 The complainants submit that the measures impose an internal charge in a manner inconsistent with Article Ⅲ：2，first sentence，of the GATT 1994. China rejects these arguments，claiming instead that the charge imposed under the measures is an “ordinary customs duty” under Article Ⅱ：1（b），first sentence，of the GATT 1994....

7.120 China...submits various arguments in support of its defence that the challenged measures impose ordinary customs duties under Article Ⅱ：1（b），first sentence，of the GATT 1994. First，because the charges are imposed conditioned upon the entry of goods into China. Additionally，because these charges are imposed “on their importation” within the meaning of Article Ⅱ：1（b），first sentence，because they relate to，or fulfil，a condition of liability that attaches at the time of importation. Further，these charges are ordinary customs duties also because they are charges China is allowed to impose by reason of，or as a condition of，the importation of the product，irrespective of the precise time and place when and where they are imposed or collected. Finally，China explains that an important factor in the characterization of the charges as ordinary customs duties is that they are imposed by measures that implement and enforce China’s Schedule of Concessions by giving effect to the provisions of China’s Schedule relating to “motor vehicles.”They do so by defining the circumstances under which China will classify imported auto parts and assemblies as having the essential character of a complete motor vehicle under these tariff provisions. This is done irrespective of how importers choose to structure such auto part importations：either in a single or in multiple shipments. It is therefore the importation of parts of registered vehicle models，i.e. those containing imported parts that assembled together have the essential character of a complete vehicle，that triggers the imposition of the charge，not their internal use....

7.135 Given China’s arguments，we will next turn to the meaning of the term “ordinary customs duties” in Article Ⅱ：1（b），first sentence，of the GATT 1994，before analysing whether the charge under the measures falls under either Article Ⅱ：1（b），first sentence，or Article Ⅲ：2 of the GATT 1994....

“Ordinary customs duties” within the meaning of Article Ⅱ：1（b） of the GATT 1994

7.136 Article Ⅱ：1（b） of the GATT 1994 provides：

“The products described in Part I of the Schedule relating to any contracting party，which are the products of territories of other contracting parties，shall，on their importation into the territory to which the Schedule relates，and subject to the terms，conditions or qualifications set forth in that Schedule，be exempt from ordinary customs duties in excess of those set forth and provided therein. Such products shall also be exempt from all other duties or charges of any kind imposed on or in connection with the importation in excess of those imposed on the date of this Agreement or those directly and mandatorily required to be imposed thereafter by legislation in force in the importing territory on that date.”

7.137 The Panel...would follow the interpretative approach taken in India-Autos in dealing with the preliminary issue as to whether the charge under the measure falls within the scope of either Article Ⅱ：1（b） or Ⅲ：2 of the GATT 1994. We recall in particular our endorsement of that panel’s statement that “［w］hile other provisions in the WTO Agreement may usefully be considered as part of the context which informs the meaning of a given provision，the scope of that provision should not be assumed a priori to vary depending on the mere presence of other provisions which may have some relevance to the situation：the contours of a provision should flow from its terms，as read in context alongside the other provisions of the agreement.”

7.138 With this statement in mind，we recall our conclusion above...that the preliminary question before us is whether the charge under the measures is an “ordinary customs duty” under the first sentence of Article Ⅱ：1（b） of the GATT 1994 or an “internal charge” under Article Ⅲ：2 of the GATT 1994. We are of the view therefore that the ordinary meaning of the words “ordinary customs duties” in the first sentence of Article Ⅱ：1（b），read in their context and in light of the object and purpose of the GATT 1994，is an important element in our preliminary task to determine which provision of the GATT 1994 the charge falls under.

Ordinary meaning of an “ordinary customs duty”

7.139 The term “ordinary customs duties” is not defined in the WTO covered agreements. Regarding the ordinary meaning of “customs duties”，we do find some guidance in the following definitions：

“Duties laid down in the Customs tariff to which goods are liable on entering or leaving the Customs territory”；

“2. （pl.） Duties imposed on imports and exports. 3. （pl.） The agency or procedure for collecting such duties”；

“charges levied at the border on goods entering or，much less often，leaving the country”...

7.140 The definitions of “customs duties” above seem to indicate that “customs duties” refer to “duties or charges” imposed when goods enter or leave the customs territory and because of importation or exportation. “Customs territory” can be defined as follows：

“The geographical territory upon which a sovereign nation imposes its import and export regulations and duties. Certain territorial possessions and special economic zones （such as foreign trade zones） are often considered outside the customs territory of a nation.”

7.141 Although WTO/GATT jurisprudence does not provide guidance on the precise definition of the term “ordinary customs duties”，we nevertheless find useful the following statement of the Appellate Body in Chile-Price Bands System on the interpretation of “variable import levies” within the meaning of footnote 1 to Article 4.2 of the Agreement on Agriculture：

“We begin with the interpretation of ‘variable import levies’. In examining the ordinary meaning of the term ‘variable import levies’as it appears in footnote 1，we note that a ‘levy’is a duty，tax，charge，or other exaction usually imposed or raised by legal execution or process. An ‘import’levy is，of course，a duty assessed upon importation. A levy is ‘variable’when it is ‘liable to vary’. This feature alone，however，is not conclusive as to what constitutes a ‘variable import levy’within the meaning of footnote 1. An ‘ordinary customs duty’could also fit this description. A Member may，fully in accordance with Article II of the GATT 1994，exact a duty upon importation and periodically change the rate at which it applies that duty （provided the changed rates remain below the tariff rates bound in the Member’s Schedule）.”

7.142 Although the Appellate Body in Chile-Price Band System was not concerned with the delineation between “ordinary customs duties” and “internal charges”，this reasoning indicates that the act of importation is an important element for the analysis of whether a charge falls within the scope of Article Ⅱ：1（b），first sentence，of the GATT 1994.

7.143 We will now move on to examine the scope of “ordinary customs duties” in its context，in particular，the first sentence of Article Ⅱ：1（b） of the GATT 1994，which requires that the products of one Member shall，“on their importation” into the territory of another Member，be exempt from ordinary customs duties in excess of those set forth and provided in the Schedule of the importing Member. In the following section，we will therefore analyse whether the term “on their importation” provides further guidance on the meaning of “ordinary customs duties”.

“Ordinary customs duties” in the context of the first sentence of Article Ⅱ：1（b）-“on their importation”...

7.154 The Panel first notes China’s argument that the meaning of the word “importation” alone would suffice to the inquiry of whether the charge under the measures falls within the scope of Article Ⅱ or Ⅲ of the GATT 1994. In the first sentence of Article Ⅱ：1（b） of the GATT 1994，however，the word “importation” is preceded by the preposition “on” and the pronoun “their”，and followed by the words “into the territory”. Therefore，we will consider both terms “on their importation”，in its entirety，and “into the territory” in examining the meaning of an “ordinary customs duty”.

7.155 The word “importation” can be defined as：the “bringing of goods into a country from another country”；the “action of importing or bringing in something，spec. goods from another country”；and “the act of bringing or causing any goods to be brought into a customs territory”. The ordinary meaning of the word thus indicates that “importation” is an action with a locational element as it refers to “［t］he bringing of goods into a country from another country.” This locational element is reinforced，in the context of Article Ⅱ：1（b），first sentence，by the reading of “importation” together with the words “into the territory”. We further note that the dictionary definitions of “importation” refer to it as an “action” or an “act” in the singular and not to various “actions” or “acts” in the plural.

7.156 The preposition “on” and the pronoun “their” further qualify the word “importation”：“their” by indicating which products “importation” refers to （i.e.，those “products described in Part I of the Schedule relating to any contracting party，which are the products of territories of other contracting parties...”）；and，“on” by potentially providing either a temporal or relational precision to the act it modifies. We therefore attach particular importance to the word “on”，which，as a preposition，is defined in the Shorter Oxford English Dictionary，inter alia as follows：

“on/preposition. ...II Of time，or action implying time. 6 During，or at some time during （a specified day or part of a day）；contemporaneously with （an occasion）. Also （now chiefly US & Austral.） in or at （any period of time）；dial. & US used redundantly with tomorrow，yesterday. b Within the space of；in （a length of time）. c Exactly at or just coming up to （a specified time），just before or after in time. 7 On the occasion of （an action）；immediately after （and because of or in reaction to），as a result of.”

7.157 The Webster’s New Encyclopedic Dictionary，on the other hand，defines “on” inter alia as follows：

“on/prep...4：with respect to <agreed on a price> 5a：in connection，association，or activity with or with regard to <on a committee> <on a tour> b in a state or process of <on fire> <on the increase> 6：during or at a specified time <every hour on the hour> <cash on delivery> ...”

7.158 We note that some of these meanings carry a precise and strict temporal connotation，as argued by the complainants，others，a more flexible，relational one，as argued by China. We are also mindful that those are not the only ordinary meanings of the word “on”，but we believe they are the ones more closely related to the context of Article Ⅱ：1（b），first sentence，of the GATT 1994.

...（The panel proceeds to check the meaning of “on their importation” in French and Spanish and reaches the same conclusion
 ）

7.165 Under Article 33（3） of the Vienna Convention “［t］he terms of the treaty are presumed to have the same meaning in each authentic text.” As a consequence，in interpreting these terms we should “seek the meaning that gives effect，simultaneously，to all the terms of the treaty，as they are used in each authentic language.” Following the guidance provided by the Appellate Body in EC-Bed Linen （Article 21.5-India），we note that our analysis above reveals that the only “simultaneous” ordinary meaning of “on” as used in each authentic language version of the first sentence of Article Ⅱ：1（b） of the GATT 1994 is a strict temporal meaning. We therefore conclude that this is the proper ordinary meaning of the word “on”.

7.166 With the above conclusion in mind，we consider that，taken together，the terms “on their ［products］ importation” and “into the territory” in the first sentence of Article Ⅱ：1（b） suggest that “ordinary customs duties” are charges which the obligation to pay accrues based on the products as they enter the customs territory of another Member. In particular，the strict temporal element of the word “on”，which points to the precise moment of the action it modifies，indicates that an “ordinary customs duty” must be assessed on the basis of a good at the moment of importation.

7.167 We proceed to the second sentence of Article Ⅱ：1（b） of the GATT 1994 to examine whether it provides any further assistance in understanding the meaning of “ordinary customs duties”.

“Ordinary customs duties” in the context of the second sentence of Article Ⅱ：

1（b） -“on or in connection with the importation”...

7.173 The Panel first recalls its provisional finding above...that the terms “on their ［products］ importation” and “into the territory” in the first sentence of Article Ⅱ：1（b） of the GATT 1994 suggest that an “ordinary customs duty” is a charge which the obligation to pay accrues based on the product as it enters the customs territory of another Member. We further recall our emphasis on the strict temporal element of the word “on” in that sentence，which indicates that an “ordinary customs duty” must be assessed on the basis of a good at the moment of importation.

7.174 The second sentence of Article Ⅱ：1（b） provides：

“Such products shall also be exempt from all other duties or charges of any kind imposed on or in connection with the importation in excess of those imposed on the date of this Agreement or those directly and mandatorily required to be imposed thereafter by legislation in force in the importing territory on that date.”

7.175 We note that Article Ⅱ：1（b） of the GATT 1994 refers to two sets of charges：“ordinary customs duties”，referred to in its first sentence，and “all other duties and charges of any kind”，referred to in its second sentence. This indicates that although contained in the same sub-paragraph of the same article，these charges are governed differently. This has been confirmed by the Appellate Body，which stated that “［o］rdinary customs duties are governed by the first sentence of Article Ⅱ：1（b）；they are not relevant to the second？sentence.” Likewise，we consider that the use of the expression “on their importation” in the first sentence and of the expression “on or in connection with the importation” in the second sentence also suggests a difference in the scope of “ordinary customs duties” and “other duties or charges”. Consequently，any interpretation giving these two expressions the same meaning would risk reducing the intention of the drafters of the GATT 1994 to regulate “ordinary customs duties” and “all other duties and charges of any kind” differently.

7.176 China points out，albeit in the context of Article Ⅺ：1 of the GATT 1994，that previous panels interpreted that the preposition “on” as contained in Article Ⅺ：1 meant “with respect to，” or “in connection，association or activity with”. The complainants argue that the conclusion reached in previous panels on the ordinary，contextual and purposive meanings of the expression “on... importation” in Article Ⅺ：1 of the GATT 1994 cannot be automatically transferred to the interpretation of “on their importation” and “on or in connection with the importation” in Article Ⅱ：1（b） of the GATT 1994.

7.177 We share the complainants’view. Unlike Article Ⅱ：1（b） of the GATT 1994 in which “ordinary customs duties” and “other duties or charges” are addressed in two separate sentences-first and second sentences of Article Ⅱ：1（b），Article Ⅺ：1 provides Members’obligations in respect of the various quantitative restrictions in the same sentence. This confirms the need to make the intended difference between “ordinary customs duties” and “other duties or charges” in Article Ⅱ：1（b） meaningful. We find further useful context for our understanding in this regard in Articles Ⅰ：1 and Ⅷ：1（a） of the GATT 1994. We first note that these provisions，which also deal with fiscal matters，use the expression “on or in connection with importation”，not “on importation” alone. This seems to indicate the intended broad scope of these provisions and hence the choice of a broader language. Had the framers of the GATT considered the term “on importation” as synonymous with the term “in connection with importation”，irrespective of the context in which these terms are laid out，they would have simply used one or the other not both. The same，we believe，holds true in regard to Article Ⅱ：1（b） of the GATT 1994.

7.178 Indeed，the language of the first sentence of Article Ⅱ：1（b） of the GATT 1994 clearly indicates that “ordinary customs duties”，within the meaning of that provision，apply only “on” the importation of a product，while “other duties and charges” are referred as those imposed “on or in connection with the importation.”In the present context，interpreting “on” as also meaning “in connection with” （or any similar meaning） would eviscerate such difference. We are however bound by the general rules of interpretation of the Vienna Convention to “give meaning and effect to all terms of the treaty” and we therefore are not “free to adopt a reading that would result in reducing whole clauses or paragraphs of a treaty to redundancy or inutility.” Hence，this contextual analysis confirms our conclusion above at paragraph 7.165 that the ordinary meaning of “on” in the first sentence of Article Ⅱ：1（b） of the GATT 1994 contains a strict temporal connotation.

Subsequent practice ...

7.179 China argues that there is widespread and consistent practice among WTO Members that demonstrates that a charge is “on...importation” of a product if the charge bears an objective relationship to the administration and enforcement of a valid customs liability.

7.180 In this respect，China refers to the practice of the United States，indicating that customs authorities are not required to make a final classification determination and assessment of duty liability until one year after the merchandise has entered the customs territory of the United States. Furthermore，China describes practices of other WTO Members that have customs procedures that result in the collection of customs duties after the time of importation. China refers in particular to Australia，Canada，the European Communities，India and New Zealand. Additionally，China points to many specialized circumstances in other Members in which duties can be assessed after the time or point of importation，including：

“［t］he payment of duties on imports that enter in transit but that subsequently enter free circulation，the payment of duties on imports that fail to adhere to conditions for temporary duty-free importation，and the payment of duties on imports that fail to adhere to inward processing and re-export requirements. These are examples of goods that enter the customs territory subject to a condition，often secured by a bond，and that can become subject to a different customs treatment after”the time or point of importation“if the imported goods are not used in accordance with the stipulated condition.”

7.181 The complainants，on the other hand，disagree that there exists subsequent practice in support of China’s interpretation of Article Ⅱ：1（b），first sentence，of the GATT 1994. The European Communities argues that China’s examples are based on the rules in force concerning the post-clearance recovery of the customs debt that have nothing to do with the ordinary tariff classification carried out at the border at the time of importation. In other words，the imposition and collection of customs duties is always made on the basis of the status of goods at the time of importation or in other words as presented at the border. The United States disagrees with China’s characterization of US practice because the imposition of customs duties in the United States occurs at the time of importation of goods that are entered into the United States. Duties and liability for their payment accrue upon imported merchandise on arrival of the importing vessel or other means of transport in the United States. Additional duty liability does not accrue based upon the usage of the goods after entering the United States. Moreover，with respect to the other examples provided by China，the United States indicates these Members permit a final determination of duty liability after the goods have been imported，which is，however，fundamentally different from China’s measure，which changes the level of a charge based on the local content thresholds of an internal manufacturing operation. Canada also replies on the specific examples provided by China and indicates that all of the cited customs authorities follow the practice of examining goods based upon their status at presentation at the border. Although the duty may be calculated and paid later，liability for customs duties is based on this assessment.

7.182 The Panel starts by recalling that the Appellate Body has found that to establish “subsequent practice” within Article 31（3）（b） of the Vienna Convention，the following two elements must be shown：（ⅰ） there must be a common，consistent，discernible pattern of acts or pronouncements；and （ⅱ） those acts or pronouncements must imply agreement among WTO Members. Applying this standard，the Panel fails to observe subsequent practice establishing the agreement of the parties regarding China’s interpretation of Article Ⅱ：1（b），first sentence，of the GATT 1994. The practices of other Members described by China are not similar to the Chinese measure and do not support China’s interpretation of Article Ⅱ：1（b），first sentence，of the GATT 1994. We have reviewed the examples of customs practices from the complainants and other Members submitted by China on this issue and consider，as the United States and Canada correctly argue，that these practices，in fact，reinforce the evidence that WTO Members impose ordinary customs duties based on the state of the products as they are presented at the border and that they routinely collect or assess these duties after the products have entered the customs territory of the importing country. This supports our conclusion above that the ordinary meaning of “on their importation” in the first sentence of Article Ⅱ：1（b） of the GATT 1994 indicates a strict temporal element.

7.183 With respect to the “specialized circumstances” mentioned by China，these typically apply to goods that have not entered and are not intended to enter the internal market of a Member. Duties are applied if the goods eventually enter into the internal market of the Member in question，not if the goods are not “used” in accordance with a stipulated condition. Typically in these situations products are not re-classified and new tariff rates do not apply based on anything that occurs inside the territory of the importing Member. The words China itself uses to describe these circumstances are prescient：China refers to goods “in transit”；goods imported on a “temporary” basis；and goods imported for “processing and re-export”. None of these concepts imply that the goods are intended for sale or use in the internal market. In our opinion，the circumstances described by China are therefore not analogous to the charge under the Chinese measures. This is even supported by Article 30 of the Decree 125，which，in contrast with the rest of this measure and similarly to the “specialized circumstances” cited by China，indicates that Decree 125 does not apply to auto manufacturers located in a bonded zone，in an export-processing zone，or in other special zones supervised by the customs，unless they use imported auto parts to assemble motor vehicles that are sold into the domestic market.


Conclusion


7.184 We therefore conclude that the ordinary meaning of “on their importation” in Article Ⅱ：1（b），first sentence，of the GATT 1994，considered in its context and in light of the object and purpose of the GATT 1994，contains a strict and precise temporal element which cannot be ignored. This means that the obligation to pay ordinary customs duties is linked to the product at the moment it enters the territory of another Member. If the right to impose ordinary customs duties-and the importer’s obligation to pay it-accrues because of the importation of the product at the very moment it enters the territory of another Member，ordinary customs duties should necessarily be related to the status of the product at that single moment. It is at this moment，and this moment only，that the obligation to pay such charge accrues. As stated by the Appellate Body in EC-Poultry，“it is upon entry of a product into the customs territory，but before the product enters the domestic market，that the obligation to pay customs duties... accrues.” And it is based on the condition of the good at this moment that any contemporaneous or subsequent act by the importing country to enforce，assess or reassess，impose or collect ordinary custom duties should be carried out.

7.185 This conclusion is in line with our findings above...on the scope of “internal tax or charge” under Article Ⅲ：2 of the GATT 1994. In contrast to ordinary customs duties，the obligation to pay internal charges does not accrue because of the importation of the product at the very moment it enters the territory of another Member but because of internal factors （e.g.，because the product was re-sold internally or because the product was used internally），which occurs once the product has been imported into the territory of another Member. The status of the imported good，which does not necessarily correspond to its status at the moment of importation，seems to be the relevant basis to assess this internal charge. The distinction between ordinary customs duties and internal charges，which is of “fundamental importance”，would be blurred if the obligation to pay an ordinary customs duty could accrue based on the status of the product after importation，rather than on its status at the moment of importation （i.e.，“on... importation”）.

7.186 In this respect，this interpretation serves to guarantee the “security and predictability of the reciprocal and mutually advantageous arrangements directed to the substantial reduction of tariffs and other barriers to trade”，which is a recognized object and purpose of the WTO Agreement. Indeed，such predictability and security of tariff concessions would be undermined if ordinary customs duties were not based on the product at the time of importation but on factors that occur internally.

7.187 In addition，we find support for our view in the Appellate Body’s holding in EC-Chicken Cuts that “in characterizing a product for purposes of tariff classification，it is necessary to look exclusively at the ‘objective characteristics’of the product in question when presented for classification at the border”. We are well aware that this statement relates to the issue of classification，not the scope of “ordinary customs duty” per se. However，we consider that the same statement provides some contextual support to the question before us. The complainants referred to this statement of the Appellate Body in the context of the discussion of whether the charge falls within the meaning of Article II or Ⅲ of the GATT and China itself emphasized the link between tariff classification and this discussion.

7.188 This does not mean，however，that we accept China’s argument that the HS，including its interpretative rules，justify the imposition of the alleged “ordinary customs duties” on auto parts on the basis of their final internal assembly into motor vehicles. In our view，China has not explained why the interpretative rules of another international agreement-the HS-are the determining factor for the scope of the treaty term at issue under the WTO Agreements. More importantly，even if we were to base our ruling in the present section of these Reports on the alleged rights under the HS，which we are not，we would be guided by our duty not to “add to or diminish the rights and obligations provided in the covered agreements.”

7.189 We find support and confirmation in the findings of the GATT Panel EEC-Parts and Components，which rejected the argument by the EEC that the anti-circumvention duties at issue were customs duties within the scope of Article Ⅱ：1（b） and not internal taxes or charges falling under Article Ⅲ：2. The GATT Panel stated：

“The Panel noted that the anti-circumvention duties are levied，according to Article 13：10（a），‘on products that are introduced into the commerce of the Community after having been assembled or produced in the Community’. The duties are thus imposed，as the EEC explained before the Panel，not on imported parts or materials but on the finished products assembled or produced in the EEC. They are not imposed conditional upon the importation of a product or at the time or point of importation.... The relevant fact，according to the text of these provisions，is not the policy purpose attributed to the charge but rather whether the charge is due on importation or at the time or point of importation or whether it is collected internally.”

7.190 We also agree with the Panel in EEC-Parts and Components that the mere fact that a charge is described under domestic law as an “ordinary customs duty”，or that the good is considered by the importing country as not being in free circulation （and consequently under customs control），or even the policy purpose of the charge，are all not decisive factors to its characterization as a “border charge” under Article Ⅱ：1（b） of the GATT 1994 because otherwise Members could determine by themselves which of the provisions would apply to their charges. We also consider，for the same reason，that the fact that a charge is administered by a customs authority is not determinative of its nature.

7.191 Furthermore，China submits that for a charge to be considered an ordinary customs duty under Article Ⅱ：1（b），first sentence，of the GATT 1994 it does not need to be necessarily imposed，collected or assessed at the border nor at the time goods cross the border into the territory of the importing country. We see no controversy on this point among the parties to this dispute. Indeed，as the complainants themselves agree，albeit in varying degrees，we note that in practice，WTO Members’customs authorities routinely collect or assess customs duties after the goods have physically crossed the border. We are mindful that customs practice in general，and importation in particular，can frequently be a complex process “during which a number of steps must be completed.” The increasing sheer volume of goods that cross the borders of WTO Member countries every day undoubtedly adds to such complexity. This reality，as the complainants themselves recognize，can make it in certain cases very difficult for a customs authority to execute and finalize all customs acts，including the final assessment，calculation and collection of customs duties at the very time and point when and where the goods cross the border into the territory of a WTO Member. However，we do not agree with the proposition that these typical customs practices mean that goods cannot be considered “imported”，and therefore are outside the protection of the national treatment obligation in Article Ⅲ：2 of the GATT 1994，simply because there has been a delay in the final assessment，calculation and/or collection of customs duties. In our view，what is decisive for determining whether a charge is an ordinary customs duty is whether the charge is imposed on products “on their importation into the territory”...

7.192 In sum，based on its ordinary meaning and its context，we conclude that “ordinary customs duties” within the meaning of the first sentence of Article Ⅱ：1（b） refer to duties imposed on goods at the moment of their “importation” into the customs territory of an importing Member and must be interpreted more narrowly than “other charges and duties” under the second sentence of Article Ⅱ：1（b），which are imposed on goods “on or in connection with importation”. ...

7.210 In sum，based on the above elements considered as a whole，in particular the fact that the charge under the measures relates to the internal assembly of auto parts into motor vehicles，we conclude that the charge is an internal charge within the meaning of Article Ⅲ：2 of the GATT 1994. 
 
[7]



第二节 海关分类

几乎每一种关税体系都依赖于分类制度对产品的描述。
 
[8]

 在国际贸易中，如果对所有进口产品征收同样的关税，就不会需要分类制度。但如果税率变化很大，从零关税到30%或40%，甚至更高，就有必要将进口产品分门别类，以便选择适合的关税。1988年1月1日正式实施的《协调商品名称和编码制度》（《HS》）是当今国际贸易商品分类和编码制度的最新发展。《HS》是一部科学、标准、多用途商品分类和编码体系。它已广泛应用于进出口贸易申报、海关关税管理、关税和贸易谈判、贸易统计、国际商品运输、进出口商品检验、产地证签证及管理、商情调研以及世界经济形势分析等各个领域。目前，《HS》是国际贸易分类目录的“标准语言”。

1994年成立的“世界海关组织”，是管理国际海关事务一个独立的、政府间国际组织。它的另一个名称，是根据1950年12月15日比利时布鲁塞尔国际会议通过的《关于建立海关合作理事会公约》成立的“海关合作理事会”（Customs Cooperation Council，CCC）。1952年9月23日，公约达到了生效的法定批准国数量要求。1953年1月26日在布鲁塞尔召开第一次海关合作理事会会议，17个国家的代表团参会，并成为海关合作理事会的创始成员。海关合作理事会由此正式成立。

1994年乌拉圭回合谈判成功，决定1995年1月1日成立世界贸易组织（WTO），乘此机会，海关合作理事会第83/84届理事会会议上通过了一项议案，决定将海关合作理事会非正式的工作名称定为“世界海关组织”（World Customs Organization，WCO）。尽管其更改了工作名称，但其机构组织、成员和人员的构成完全和以往一样。其国际法地位也没有任何变化，因为其正式名称仍然是“海关合作理事会”。其作为国际组织在联合国登记备案的仍然是“海关合作理事会”。其基本条约《关于建立海关合作理事会公约》的名称和内容也保留原样不变。事实上，海关合作理事会和世界海关组织两个名称可以相互通用。但是，在正式的法律文件上则采用“海关合作理事会”。目前，世界海关组织共有179个成员（欧盟为团体会员），每一成员派一名代表参加并享有一票的投票权。

一 国际规则

1.《HS》的产生

商品目录最早是由于国家对进出本国的商品征收税金，需要对商品进行分类而产生的。现在，对进出口贸易的管理也需要借助商品目录来进行。因此，商品目录必须有系统、科学的分类。

全球第一个代表性的商品目录是二战后由“欧洲海关同盟研究小组”制定的《布鲁塞尔税则目录》。这个目录于1959年11月正式实施，共有21类、99章、1011个税目。1972年，该目录更名为《海关合作理事会商品分类目录》。与此同时，“联合国统计委员会”研究制定了《国际贸易标准分类目录》，供各国政府进行对外贸易统计。它共有10类、63章、233组和3041个基本税目。两者虽然用途不一样，但均涉及国际贸易的商品名称和分类，而且两个目录经过修订后，各自的项目和编号范围都能一一对应。随着计算机技术引入外贸信息处理，一个统一协调的商品名称和编码，成为高效、准确的保障。因此，70年代初，联合国欧洲委员会向海关合作理事会建议成立一个研究小组，负责研究建立一个既能满足海关税则和统计需要，又能满足运输和制造业需要的国际商品分类制度。1973年5月，《HS》定稿。同年6月，海关合作理事会第61/62届会议通过《HS国际公约》及其附件《HS》。

自1988年1月1日正式实施以来，《HS》已成为WTO成员和多个国际组织及其他国家进行国际贸易、进出口统计和实施关税和贸易管制措施的主要工具。该制度是目前最完整、最系统、最科学、最通用的国际协调商品分类，能够满足海关征税、外贸管理、商品生产等多方面的要求，对简化工作、提高效率起到积极作用。

2.《HS》的结构

《HS》既是一个6位数的多用途分类目录，也是一个以4位数税目为基础的结构式分类目录。4位数用于海关征税，6位数主要用于贸易统计和分析。

《HS》对所有的国际贸易商品尽可能详细地进行了分类。《HS》将商品分为21大类，类下面再分三大层。第一层为章，共有97章。第二层为品目，共有1242个品目。第三层为子目，共有5019个子目。每个品目编一个四位数的品目号，前两位数字表示该品目所属的章，后两位数字表示该品目在这一章内的顺序号，中间用圆点隔开。例如，62.05代表第62章（机织服装），05顺序号下的商品，即机织男衬衫。

一个品目号可以代表一种商品，也可表示一组相关的商品。例如，品目号04.09仅代表蜂蜜一种商品，而品目号08.04却代表“鲜的或干的海枣、无花果、菠萝、油梨、艺果”等一组商品。

品目号下面还可细分为子目号，子目号由6位数组成，如上面提到的62.05还可细分为62.05.20（全棉男衬衣）和62.05.30（化纤男衬衣）。

3.《HS》的商品分类方法

了解《HS》的商品分类方法，有助于迅速、准确地确定某一具体商品在《HS》中的位置。《HS》的分类方法是用商品原料来源，结合加工程度、用途以及商品所属的工业部门来进行的。原料来源是分类的主线，加工程度及用途是辅线，“法定注释”最终确定商品归属。

《HS》一般把同一工业部门或相关工业部门的商品归于一类。如第二类（6～14章）为植物产品，第十一类（50～63章）为纺织工业产品。有些章自立为一类，如第15章（第三类）是油脂工业产品，第93章（第十九类）是军工业品，第97章（第二十一类）为艺术品。

一般来说，不同原料的商品列入不同的章。例如，机织织物按其原料不同分别归入第50章（丝织物）、第51章（毛织物）等。相同原料制成的商品一般编排在同一章。例如，塑料及其制品在第39章，橡胶及其制品在第40章等。

同一章内，商品按照从原料到成品的加工程度依次排列，即原材料—坯件—半成品—制成品。加工程度越深，商品的品目号排得越后。章与章之间的编排也是这样。加工程度越复杂的商品越往后排。例如活动物排在第1章，鲜肉排在第2章等。

由于商品的种类和性质的复杂性，不可能刻板地把所有商品都按原料分类，尤其对那些由多种原料组成的商品或加工程度较高的工业品，如光学仪器、航天航空器、工艺品和艺术品等。因此，许多章按商品用途划分，而不考虑使用的材料。例如，羽绒衣、羽绒被、羽毛球及羽毛掸，就没有按使用原料归入第67章（羽毛、羽绒制品），而是按各自的用途分别归入第62章（机织服装）、第94章（床上用品）、第95章（体育用品）以及第96章（杂项制品）。此外像57章的地毯等，也不考虑其原料结构，而根据其用途单立一章。

为避免人们在商品归类上发生争议，《HS》还为每个类、章，甚至有的品目和子目加了注释。这些注释和品目条文共同成为确定商品最终归属的法律依据，因而被称为“法定注释”。相对来说，各类、章的标题对商品的归类却没有法定约束力，仅为查阅方便而设。

由此，根据商品的原料来源、加工程度、用途、商品所属工业部门以及“法定注释”，人们能迅速从《HS》涉及的成千上万种商品中准确地确定某一商品的位置。

4.《HS》的商品分类原则

上面介绍了关于《HS》的商品分类方法，以下是关于《HS》的商品分类原则。如果说，商品分类方法帮助我们迅速确定某一商品在《HS》中的位置，那么，商品分类原则则帮助我们将某一具体商品划归到正确的《HS》章节。因此，有关商品分类原则的规定对国际贸易十分重要。因为对某一具体的进口商品征收的关税，是根据该商品在《HS》中的分类确定的，错误的分类将直接导致错误的关税税率的使用。

根据《HS》的有关规定，某一具体商品在《HS》目录上的归类应遵循以下原则：

第一，类、章、分章的标题，仅为查找方便而设，而具有法律效力的归类应按品目条文和有关类注或章注确定（“法定注释”）。品目、类注或章注无其他规定的，按以下规则确定。

第二，（1）品目所列货品，应视为包括该项货品的不完整品或未制成品。只要在进口或出口时，该项不完整品或未制成品具有完整品或制成品的基本特征，就应被视为包括该项货品的完整品或制成品（或根据本款可作完整品或制成品归类的货品）在进口或出口时的未组装件或拆散件；（2）品目中所列材料或物质，应视为包括该种材料或物质与其他材料或物质混合或组合的物品。品目所列某种材料或物质构成的货品，应视为包括全部或部分由该种材料或物质构成的货品。由一种以上材料或物质构成的货品，应按规则3归类。

第三，当货品按规则2（2），或由于其他原因看起来可归入两个或两个以上品目时，应按以下规则归类：（1）列名比较具体的品目，优先于列名一般的品目。但是，如果两个或两个以上品目都仅涉及混合或组合货品所含的某部分材料或物质，或零售的成套货品中的某些货品，即使其中某个品目对该货品的描述更为全面、详细，这些货品在有关品目的列名应视为同样具体；（2）混合物、不同材料构成或不同部件组成的组合物以及零售的成套货品，如果不能按照规则3（1）归类时，在本款可适用的条件下，应按构成货品基本特征的材料或部件归类；（3）货品不能按照规则3（1）或（2）归类时，应按号列顺序归入其可归入的最末一个品目。

第四，根据上述规则无法归类的货品，应归入与其最相类似的货品的品目。

第五，除上述规则外，本规则适用于下列货品的归类：（1）制成特殊形状仅适用于盛装某个或某套物品并适合长期使用的照相机套、乐器盒、枪套、绘图仪器盒、项链盒及类似容器，如果与所装物品同时进口或出口，并通常与所装物品一同出售的，应与所装物品一并归类。但本款不适用于本身构成整个货品基本特征的容器；（2）除规则5（1）规定的以外，与所装货品同时进口或出口的包装材料或包装容器，如果通常是用来包装这类货品的，应与所装货品一并归类。但明显可重复使用的包装材料和包装容器可不受本款限制。

第六，货品在某一品目项下各子目的法定归类，应按子目条文或有关的子目注释以及以上各条规则来确定，但子目的比较只能在同一数级上进行。除本税则目录条文另有规定的以外，有关的类注、章注也适用于本规则。

《HS》是国际上多个商品分类目录协调的产物。它的最大特点是通过协调，适合国际贸易各个方面的需要，成为国际贸易商品分类的一种“标准语言”。它是一部完整、系统、通用、准确的国际贸易商品分类体系。

所谓“完整”是由于它将目前世界上国际贸易主要品种都分类列出。同时，为了适应各国征税、统计等商品目录全向型的要求和将来技术发展的需要，它还在各类、章列有起“兜底”作用的“其他”项目，使任何进出口商品，即使是目前无法预计的新产品，都能在这个体系中找到自己适当的位置。

“系统”，则是因为它的分类原则既遵循了一定的科学原理和规则，又照顾了商业习惯和实际操作的可行性。它将商品按人们了解的生产部类、自然属性和用途分类排列的同时，把一些进出口量较大而又难以分类的商品，如灯具、活动房屋等，专门列出，因而容易理解、易于归类、方便查找，即使是门外汉也比较容易掌握。

至于“通用”，一方面，《HS》在国际上有很大的影响，已被上百个国家采用，这些国家的海关税则及外贸统计商品目录的项目可以相互对应转换，具有可比性；另一方面，它既可作海关税则目录，又可作对外贸易统计目录，还可供国际运输、生产部门作为商品目录使用，其通用性超过以往任何一个商品分类目录。

“准确”，则是指它的各个项目范围清楚明了，绝不交叉重复。由于它的项目除了靠目录条文本身说明外，还有归类总规则、章注、类注和一系列的辅助刊物加以说明限定，使得其项目范围准确无误。

除了《HS》本身的优点外，它作为一个国际政府间公约的附件，在国际上设有专门机构和人员进行维护和管理，技术上的问题可以利用世界各国的专家力量帮助解决。为适应技术进步、商品贸易量的改变以及国际贸易管制等需要，《HS》委员会每4～6年对《HS》目录作一次修订和更新。各国可以充分利用这些机会，对《HS》制度施加影响，争取本国经济利益。这些都不是某个国家一国的力量所能办到的，也是国际上采用的其他商品分类目录无法比拟的。

第三节 海关估价

海关估价（Customs Valuation），是指进口国海关对进口货物的货价进行估算，并以此价格作为计算应付关税的基础。海关估价确定的价格是该货物的完税价格，或“海关价格”（Customs Value）。如上文所述，关税的基本种类是从价税或从量税。对于某些货物，还征收复合或混合税，既按从价税又按从量税征收。

国际上，大多数国家采用从价税课征关税。这既有国内因素，也有国际因素方面的考虑。大致来说，原因有三个：第一，从价税是按照货物的价值计算，因此较易估算出应得财政收入。第二，从价税对低价产品课征税额低于对高价产品的税额，因此比从量税更公平。例如，如果规定从量税为20元/斤，对于价值20元一瓶的廉价酒来说，税率为100%；而对价值200元一瓶的高价酒，税率只相当于10%。第三，在国际关税减让谈判中，以从价税为基础容易比较各国的关税水平及谈判关税减让。

海关规则与约束关税同等重要。如果应付关税由于进口货物被海关高估价格而增加，那么，低关税保证的市场准入就失去了意义。从价税征收的关税，与确定完税价格方法的选择密切相关。例如，如果海关确定完税货物价值为1000元，按照10%的从价税征100元关税，而确定完税价格为1200元，则关税将会是120元。

同样，在确定完税价格时，如果海关不采用该进口货物的发票价格，而采取相同产品的进口平均价格，关税减让的好处就可能被抵消，甚至更糟。随着经济全球化的进程，国际贸易的经营对象、成交条件越来越复杂，众多跨国公司的各种价格，如调拨格、倾销价、代销价、软硬件价格等，令海关估价更加困难。在这种情况下，为避免海关估价被当作一种非关税壁垒，确保进口商应纳关税不高于进口方关税减让表中确定的正常关税水平，建立货物估价规则至关重要。

GATT最初有关海关估价的规定是GATT第7条。该条款是自GATT成立多年以来，唯一指导海关官员对货物进行估价，以确定货物价格的依据，其核心原则是根据进口商品的实际价格（actual value）进行估价。这个规则下的海关估价五花八门，相关程序也带有很大的随意性和保护性，使贸易商难以事先确定货物实际需要支付的关税。

在东京回合中，为了建立一个可预测、尽量符合商业现实的海关估价体制，谈判各方达成了一套新的规则——《关于实施GATT第7条的守则》，于1979年4月12日签署，1981年1月1日正式生效。与该协定同时生效的还有“《关于实施GATT第7条的守则》的议定书”（海关估价议定书，Customs Valuation Protocol）。守则对海关估价作了详细的规定。大多数发达国家签署了这个守则，但接受守则的发展中国家却只有十多个。

乌拉圭回合对守则进行了重新审议，主要希望在不改变原有原则的前提下进行适当修改，使发展中国家也能够接受。最后，谈判各方达成一个新的协定，即《关于实施1994年关税与贸易总协定第7条的协定》。协定对原守则修改不大，为此，在通过该协定的同时，又通过了两项部长宣言作为补充，以减少发展中国家的顾虑。协定作为《WTO协定》的一部分，对所有WTO成员都具有约束力。

一 GATT第7条的海关估价

GATT第7.2（a）条规定，对进口货物的海关估价应根据进行关税估价的进口商品或相似商品的实际价格，而不应根据国产品的价格或任意虚构的价格。

实际价格，是“在进口国立法确定的时间和地点，在正常贸易过程中和充分竞争条件下，此类或相似货物销售或标价出售的价格”。
 
[9]

 实际价格定义中的“正常贸易过程中和充分竞争条件下”，可以理解为排除了买卖双方非相互独立，且价格不是唯一交易考虑因素的交易情况。在某一特定交易中，如果货物价格与交易数量有关，则价格的确定必须考虑可比数量，或与在进口国和出口国的贸易中所销售的较大数量的商品相比，不使进口商处于不利地位的数量。
 
[10]

 如果这个方法不能用于确定实际价格，则货物价值应为可确定的最接近价值。
 
[11]

 任何进口产品的完税价格不应包括原产国或出口国不适用于进口产品的国内税部分。
 
[12]

 同时，为了使贸易商能够合理估计完税价格，确定产品价值的基础与方法，以及根据进出口管理而收取的任何费用或实施的任何限制的基础和方法应保持稳定，并完全公开。
 
[13]



二 WTO《海关估价协定》的主要内容

《关于实施1994年关税与贸易总协定第7条的协定》，也称《海关估价协定》（Customs Valuation Agreement，CVA），对海关估价作了更详细的规定。协定附件1几乎与协定内容本身一样长，包含了海关估价方式的解释，以减少任意估价的可能性。协定列出了6种进口货物的海关估价方式，严格按照它们应当被采用的先后顺序排列，即如果第1条中规定的方式不能合理确定货物完税价格，则转用第2条规定的方式，依此类推。6种方式中，优先采用的，是根据“成交价格”（transaction value）确定的完税价格，即货物出口销售到进口国时实际支付的价格。其他估价方法分别为：相同货物成交价格，相似货物成交价格，推算价格，计算价格和合理价格。

严格地说，协定规定的6种方法只适用于对进口货物征收从价关税（ad valorem duty）的海关估价。
 
[14]

 对于以从量税（specific duty）为基础征收的税率，不要求估价。虽然协定并没有规定这些估价方式可否运用于税收或外汇管制所涉及的估价，协定不限制各国政府诸如此类的运用。
 
[15]



1.成交价格（transaction value）

这是海关估价的基本方法。成交价格是指“货物出售给进口国，并按第8条规定进行调整后的实付或应付价格”。这个价格必须满足以下4个条件：（1）买方处置或使用该货物不受任何限制，除非对其限制为：进口国法律或政府主管机关强制执行或要求的限制；对货物转售地域的限制；或对货物价格没有实质性影响的限制；（2）货物的销售或价格不受影响货物价值估算的不确定条件或因素的影响；（3）除非对价格进行适当调整，卖方不得直接或间接受益于买方对该货物的转售、处置或使用；（4）买卖双方无特殊关系，或如买卖双方有特殊关系，完税价格应根据第1.2条确定。
 
[16]



（1）实付或应付价格

实付或应付价格为买方为进口货物向卖方或为卖方利益而已付或应付的支付总额。支付未必采取资金转移的形式，可以是直接的，也可以是间接的。同时，注释明确指出，完税价格不得包括那些能够区别于实付或应付价格的费用或成本，包括：（1）工厂、机械或设备等货物进口后发生的建设、安装、装配、维修或技术援助费用；（2）进口后的交通费用；（3）进口国的关税和国内税。

通常，作为征税基础的成交价格为销售发票（sales invoice）价格，但对货物进口后发生的费用部分不得征税。

协定规定可以对“实付或应付价格”进行调整，增加不包含在“实付或应付价格”中的特许权费和许可费以及其他购买商需要支付而不包含在发票价格中的费用，如包装费等。一些WTO成员的征税基础为到岸价（C.I.F价），一些为离岸价（F.O.B），两种方法都可以接受。
 
[17]



（2）关联方

进出口贸易中，买卖双方存在连带关系的情况经常发生，因为有不少国际贸易发生在同一公司的不同部门。对此，该协定规定，只要不影响价格，买卖双方存在连带关系这一事实本身，不能构成该成交价格不能被接受的理由。
 
[18]

 如果海关对买卖双方的关系是否影响价格产生疑问，必须给予进口商机会以证明价格是公平的。
 
[19]

 如果进口商能够说明这种关系没有影响到销售价格，或者能够证明销售价格与五种估价方法中其他任一方法估定的价格非常接近，则该销售价格应当被接受为成交价格。
 
[20]

 即使买卖双方存在某种关联，也只有在对成交价格产生疑问时，才能对与双方关联性有关的情形进行调查。如果进口商能够证明成交价格是公平的，如证明价格足以收回全部成本加一定利润，则该价格必须被接受。
 
[21]



如果使用“测试价格”确定关联性的影响，则在确定是否“与另一价格非常接近”时，必须考虑诸如进口货物的性质、行业本身的性质、货物进口的季节以及价格的差异是否具有商业意义等因素。
 
[22]



只有存在下列特殊关系的各方方可被视为关联方：
 
[23]

 （1）他们互为商业上的高级职员或董事；（2）他们是法律承认的商业上的合伙人；（3）他们是雇主和雇员；（4）直接或间接拥有、控制或持有双方5%或以上有表决权的发行在外的股票的任何人；（5）其中一人直接或间接控制另一人；（6）双方直接或间接被一第三人控制；（7）双方直接或间接控制一第三人；（8）双方属同一家族成员。

2.相同货物成交价格

协定规定：“如果不能按第1条的规定确定货物的海关估价，与该货物同时或大约同时向同一进口国输出的相同货物的成交价格即为该货物的海关估价。”
 
[24]



在使用此估价方法时，应选择相同商业水平下，数量大体相同的货物的成交价格。如不存在相同的商业水平和大体相同的数量，可使用不同商业水平下，相同或不同数量的货物的成交价格，但必须对不同商业水平和不同数量差异带来的影响进行调整。无论调整导致价格提高还是降低，只要调整是合理和准确的，就可以接受。
 
[25]



所谓相同货物，是指在各方面相同，包括物理性能、质量和信誉。表面上的微小差别不妨碍相同产品的认定。
 
[26]

 如果具有两个以上相同产品的成交价格，则应采用其中最低的一个。
 
[27]



3.相似货物成交价格
 
[28]



如果“相同货物成交价格”不适用，则可以选择“相似货物成交价格”。“相似货物”是指“虽然不是在所有方面都相同，但具有相似的特性和相似的组成材料，从而使其具有相同功能，在商业上可以互换。在确定货物是否相似时，考虑的因素包括货物的质量、声誉和商标的存在等”。
 
[29]



“相同货物”和“相似货物”不包括“包含或反映工程、开发、工艺、设计工作以及计划和规划，且未根据第8.1（b）（ⅳ）条进行调整的货物，因为此类因素都在出口国中进行”。
 
[30]

 其次，除非“货物与被估价货物在相同国家生产，否则不应视其为‘相同货物’或‘相似货物’”。
 
[31]

 再次，“只有生产被估价货物的人不生产相同货物或相似货物时，方可考虑由不同的人生产的货物”。
 
[32]



4.推定价格和计算价格

如果上述三种方法均不适用，则可以考虑使用推定价格或计算价格。这两种方法的顺序可以应进口商的请求而定。
 
[33]



使用推定价格确定进口货物的完税价格时，选择进行推定的价格需要满足以下的条件：（1）进口货物或相同或相似货物在进口国的销售与货物进口同时，或大约同时发生；（2）该价格是进口货物或相同或相似货物在进口国的最大总量的销售单价；（3）销售是在非关联方之间进行。这样得出的推定价格还需要扣除以下费用：同等条件销售下需要支付的佣金、相关利润、关税和国内税、运输费和保险费以及在进口时产生的其他费用。
 
[34]



计算价格是以制造该进口货物的材料、零部件、生产费、运输和保险费用等成本以及销售进口货物所产生的利润和一般费用为基础进行估算的完税价格。在确定计算价格时，各成员主管机关不得要求非居民提供他们的账目或任何其他记录，也不允许主管机关向非居民提出允许查阅上述文件的要求。但经生产者同意，提前通知所涉国家，且所涉国家不反对调查的情况下，进口国主管机关可以在另一国对货物生产者提供的信息进行核实。
 
[35]



5.合理方法

当以上五种方法仍不能确定进口货物的完税价格时，则可运用与《海关估价协定》及GATT第7条原则相一致的合理方法，依据进口国可获得的数据确定完税价格。
 
[36]



在这种情形下，协定规定了禁止使用的估价方法：
 
[37]

 （a）进口国生产的货物在本国的销售价格；（b）采用两种备选价格中的较高价格的制度；（c）出口国国内市场的货物价格；（d）计算价格以外的生产成本；（e）出口到除进口国以外国家的货物价格；（f）海关最低限价；（g）虚构或任意的估价。

6.其他规定

（1）机密性

对于所有属机密性质的信息，或在保密基础上提供的信息，有关主管机关应严格按机密信息处理。司法程序要求予以披露的除外。
 
[38]



（2）海关估价委员会
 
[39]



WTO设立海关估价委员会，负责监督协定的执行。它由WTO成员代表组成，每年审议一次协定执行情况，并为WTO成员方提供机会，就各成员实施的海关估计制度对协定的执行所产生的影响进行磋商，以确保协定目标的实现。同时，WTO体制外的世界海关组织成立了一个“海关技术估价委员会”。

WCO的前身是“海关合作理事会”。技术委员会的主要职能是从技术角度确保《海关估价协定》适用与解释的统一，具体工作包括研究可能出现的问题，提出解决问题的建议，研究估价的法律、程序及实际做法，并提出咨询意见等。此外，它也为WTO成员或专家组提出的技术问题提供建议。

7.发展中国家
 
[40]



WTO《海关估价协定》的实体规则与东京回合的守则内容大致相同。两者之间一个主要的不同在于，乌拉圭回合“一揽子”协定中包括一项部长级会议决定——《关于海关有理由怀疑申报价格真实性和准确性的情况的决定》，专门解决当时发展中国家对协定内容产生的顾虑。

接受《东京守则》的发展中国家之所以很少，其中一个原因是发展中国家认为守则没有给予海关足够的权力对那些压低价格、逃避进口关税的贸易商提出质疑。根据这项决定，如果海关有理由怀疑申报价格的细节或文件的真实性和准确性，就可以要求进口商提供进一步的解释，或提供证据证明申报价格是实际成交价格。如果进口商不能提供令人信服的证据，海关可以不根据第一种方法估价。

同属协定内容的另一项部长级会议决定——《关于与最低限价及独家代理人、独家经销人和独家受让人进口有关的文本的决定》旨在解决一些发展中国家对独家代理人、独家经销人和独家受让人的进口货物估价可能发生的问题。

协定还有几个专门针对发展中国家成员的特殊规定。根据这些规定，发展中国家有权在加入WTO后5年再实施这一协定，并可以要求延期。同时，发展中国家还可以在实施协定之后3年，再使用第五种估价方法（计算价格）。此外，一些以官方确定的最低限价进行估价的发展中国家，在一定的条件下，可以在“有限的过渡基础上”保留这种估价方法的运用。另外，发展中国家可以在第四和第五种估价方法之间进行选择。

8.争端解决
 
[41]



成员之间因海关估价引起的争端，适用WTO的争端解决程序。关于各成员的国内立法，协定规定在确定关税价格方面，保障进口商和本国公民上诉的权利，要求各成员立法保障关系人上诉的权利，并要求上诉案件决定以书面形式作出，阐明决定理由并明确进一步上诉的权利。

第四节 原产地规则

原产地规则，是用来决定货物或服务原产地的一系列标准，即确定货物或服务“经济国籍”的一系列标准。在国际贸易中，原产地规则涉及最惠国待遇、关税减让、国民待遇、数量限制、反倾销、反补贴、保障措施、自由贸易区与关税同盟以及发展中国家普惠制等GATT最重要的条款，尤其是WTO又将它扩展到服务贸易领域，使得原产地规则的地位更加重要。

一 原产地规则的一般运用

原先，作为确定货物来源的原产地规则，只是关税法中的一个技术性法规。如果WTO各成员在国际贸易中严格实行最惠国待遇，原产地规则似乎没有存在的必要。
 
[42]

 问题在于，全球真正的自由贸易还只是理想中的蓝图，WTO的建立正是要解决国际贸易中的阻碍。而现实中，原产地被当作保护本国产品、决定特惠待遇以及辅助其他贸易管理手段的工具。

作为保护本国产品的工具，原产地被用在政府采购中将外国产品排除在外；被用在某些政府补贴的授予中以确定补贴对象；被用在自由贸易区及发展中国家普惠制体系中作为决定特惠待遇的工具，区分本国产品和外国产品以及不同来源的外国产品。此外，作为其他贸易管理手段的工具，原产地是反倾销、反补贴、保障措施和配额管理不可缺少的工具。

上述合法用途之外，由于技术性强，执行中又存在不少不透明的环节，原产地规则往往被用来当作贸易保护的工具。由此可见，原产地规则无论功能如何，在实际运用中存在很多的问题。而如何管理原产地规则则成为国际贸易中的一个重要问题。

根据运用范围的不同，原产地规则被分为两种：“原产地特惠规则”（preferential rules of origin）和“非特惠原产地规则”。
 
[43]

 原产地特惠规则用来区别来源不同的产品，以便给予这些产品不同的待遇。也就是说，特惠规则是用来决定某一进口产品是否有资格享受某种特惠待遇的“资格规则”。而非特惠原产地规则则是除特惠规则以外的原产地规则。

严格说来，原产地的定义并没有区分以上两种功能，而实际运用中也没有必要做这样的区分。最初的原产地规则被用于统计数据的收集，以帮助有关部门了解货物的流动情况，并借以分析供需关系。虽然随着经济的发展，原产地规则的运用发生了变化，WTO成立之前，各国在实际运用中都没有对原产地运用进行特别的分类。但是，WTO体系严格区分原产地的这两种功能，而只有第二种功能下的“非特惠原产地规则”才是WTO协定的管辖范围。
 
[44]

 在这种情况下，有必要根据原产地的功能将其进行区分。

本书所称的原产地规则，除特别说明外，一般指“非特惠原产地规则”，即WTO规范的原产地规则内容。

研究原产地规则的波尔格易斯（Bourgeois）指出，
 
[45]

 原产地的特惠规则运用存在很大问题，主要体现在如何确定给予特惠待遇的条件上。在制定特惠条件时，各国往往偏离最惠国待遇原则，使条件有利于它们希望给予特惠待遇的国家或地区，或制定苛刻的条件将大部分国家和地区排除在外。例如，欧盟与ACP国家
 
[46]

 签订的第四洛美协定（The Fourth Lome Convention）规定，获得欧盟特惠待遇的鱼类产品必须满足以下原产地规则：原产于ACP国家的鱼类必须是使用这些国家的船只从海中捕获的；符合“这些国家船只”的要求是：船只必须在ACP或欧盟成员国登记注册；航行必须悬挂ACP或欧盟成员国旗帜；至少50%的船只股份由ACP或欧盟成员所有；必须有50%以上的船员、船长和管理人员是ACP或欧盟国家的国民……可以想见，在这样的条件下，能有几个ACP国家的鱼类产品可以享受到欧盟的特惠待遇。

波尔格易斯一针见血地指出，如果原产地特惠规则的目的是帮助ACP国家发展渔业，大可不必规定当地资本含量等要求。上述事例表明，原产地特惠规则很可能被用作推销施惠国产品零部件的工具，其结果是导致更多的贸易扭曲而非贸易流动。

同时，在当今这样一个“全球工厂”的时代，一国从原料到生产单独完成一种产品的情况已不多见，同样，单独从一国进口产品的情况也很少见。这种现状使原产地规则的运用产生三个方面的问题。一是产业政策所产生的问题。在欧盟，为推动发展中国家的工业化进程而设计的普惠制（Generalized Preferential System，GPS）贸易政策规定了垂直一体化的要求。欧盟委员会承认，这个要求违背工业化发展的产业内部贸易（intra-industry trade）规则，与其目的背道而驰。欧盟政策的这种矛盾，普遍存在于其他寻求相同贸易政策的原产地特惠规则中。二是法律运用上存在的问题。在跨国企业中，全球生产、营销的内部分工对企业的生存与发展至关重要，而这些分工又与各国原产地规则密切相关。如果各国原产地规则的制定给当地行政机关留下太多的自由裁量空间，原产地规则就可能被用来保护当地的产品和企业。三是规则越来越细，越来越复杂所带来的问题。面对“全球工厂”的现状，各国纷纷制定详细而复杂的原产地规则。这些规则从标准到执行各不相同，甚至相互冲突，大大影响了自由贸易的顺利进行。

正是因为上述这些原产地规则运用存在的问题，促成了乌拉圭回合的《原产地规则协定》。协定旨在协调各成员的原产地规则，并建立一个统一的机制，使各成员在此机制内就原产地涉及的各种问题达成一致。

运用原产地规则确定产品的原产地有几个基本原则。一个是“肯定标准”原则。个别情况下，如为澄清肯定标准，或无须使用肯定标准确定原产地时，可以使用“否定标准”，即表明拒绝赋予原产地的原因。另一个是实质性改变原则。

大多数海关根据产品最后一次发生实质性改变（substantial transformation）的地点来确定产品的原产地。根据这个原则，确定一个产品的原产地有三种方法：技术测试法、经济测试法和海关分类测试法。运用技术测试法确定产品的原产地时，制造程序中的某个具体操作或工序，带给产品某种独特的性质或构成是确定产品原产地的决定性因素。经济测试法则注重在产品生产过程中经济价值的变化，通过产品在不同地区价值百分比的增加来体现，目前各国要求的百分比变化各不相同。海关分类测试法只关注在特定国家进行的制造或加工活动是否改变了该产品的关税税目，三种方法中，海关分类测试法运用最为广泛。当然，这些方法也可以综合使用以确定产品的原产地。

与此相似，WTO的《原产地规则协定》规定了三种确定产品原产地的标准：税则归类改变标准、百分比标准和制造或加工工序标准。
 
[47]



二 原产地规则的经济分析

国际贸易面临的问题之一是规则太多。当这些规则各不相同，甚至相互矛盾时，更是成为国际贸易的障碍。因此，减少规则，尤其是减少规则之间的差异，可以促进贸易的发展。

理论上，所有法律、法规，都基于一定的经济理论，由此产生一定的经济影响。但原产地规则却是个例外。原产地规则最初用于收集统计数据，帮助有关部门了解货物的流动情况，借以分析供需关系。如果原产地规则在现实世界中只扮演这个角色的话，就不会与经济有任何联系。这就是为什么我们说原产地规则是个经济学例外。

但是，随着贸易的发展和世界经济的变化，原产地规则的用途也发生了变化。现在，原产地规则不仅是贸易管理的工具，还被越来越多地用于国内产业保护，尤其成为加强其他贸易管理手段的工具，在各种特惠贸易政策中扮演着重要的角色。由此，原产地规则对经济产生了影响。这些影响，往往是对贸易的扭曲。

原产地规则在贸易中的作用有正反两个方面。在第一部分的自由贸易经济学理论中我们了解到，完全的自由贸易可以实现世界资源的最佳配置。为实现这种最佳配置，必须进行专业化分工，而专业化分工应当根据自然禀赋因素而定。因此，在自由贸易状态下，任何保护性措施都会使经济效益下降。当原产地规范被用来当作加强保护性措施的工具时，它增强了保护性措施的力度，进一步使经济效益下降。此外，当经济处于非完全竞争的规模经济状况时，限制性贸易措施可以被当作战略性贸易工具使用，以帮助产业获得规模经济效应。在这种情况下，原产地规则往往被用来确保贸易政策措施的实施。这是原产地规则在贸易中起到的反面作用。

但是，并非所有的保护性措施都使自由贸易状况下的经济效率下降。例如，违反竞争优势和合理分工规律的倾销、补贴和规避等不公平贸易手段扭曲自由贸易市场，对这样的贸易方式必须采取保护性措施以防止它们扭曲自由贸易。原产地规则是这些情况下的保护性措施必不可少的工具，严格的原产地规则更可以加强这些保护性措施的效果。这是原产地规则在贸易中的正面作用。

即使是作为纠正贸易扭曲的工具，原产地规则在反不公平竞争的保护性措施运用中仍然可能对贸易产生反面的影响。这些反面的影响源于对规则内容的错误解释。

一般来说，原产地规则对经济产生什么样的影响和多大的影响，取决于规则所采用的标准和规则运用的统一程度。造成原产地规则扭曲国际贸易的一个主要原因，是各国原产地规则标准不统一且运用方式各不相同。目前，关于原产地规则的国际协定只有1974年的《海关程序简化协调公约》，简称《京都公约》。该公约虽然就来自同一国家的产品标准达成了一致，并规定涉及两个或两个以上国家的产品应采用“实质性改变”标准来确定产品的原产地，但同时又允许确定原产地时考虑制造和工艺操作的因素，为针对单一产品采用不同规则大开方便之门。有的国家因此对相同产品因使用目的不同而采用不同的原产地标准。由于对产品适用国际标准没有明确的态度，公约之后仍然是过多的规则，过多的问题。仅举一例说明：关于美国、欧盟和日本生产的摩托车原产地，以及所谓“移植工厂”（transplant factory）的地位问题，一直是多次双边谈判的议题。不同的协定对此有不同的规定。《欧洲自由贸易协会公约》（EFTA）对汽车采用百分比原产地规则，规定所有非原产地的原材料的总价值不能超过出厂价的40%。《美加自由贸易协定》（FTA）规定，确定汽车原产地，除关税名目变化之外，要求协定成员领土原产材料的价值加上在协定成员领土内加工的直接成本不少于货物出口时价值的50%。《东欧联合协定》规定，汽车非原产地原材料的价值不能超过出厂价的40%。而《洛美公约》规定，汽车所有非原产地材料总价不超过产品出厂价的40%。

总之，只要歧视性贸易政策存在，原产地规则就将对经济带来负面的影响。

三 《原产地规则协定》的产生

本节第一部分介绍了原产地规则的两种运用。在这两种运用中，特惠贸易安排中的原产地规则运用问题最多。GATT之前的特惠贸易安排大致有3个类型：单边，如英国和英属殖民地、法国和法属殖民地之间的特惠贸易安排；双边，如真正意义上的自由贸易区和关税同盟；多边，如援助发展中国家的GSP。这些导致关税差异和国家配额，严重扭曲国际贸易的安排，都必须通过原产地规则来实现。

解决特惠贸易中存在的问题，成为美国提议建立GATT体系，重整世界贸易秩序的一个重要原因。GATT的初创者希望用GATT体系取代这些特惠贸易安排：首先将特惠贸易安排控制在现有状况之内，再通过关税减让削弱它们存在的价值，最终令其慢慢消失。然而，1947年建立的GATT体系本身又规定了特惠贸易例外，如GATT第24条的自由贸易区以及对发展中国家适用的GSP等。因此，原产地规则在GATT中有了存在的必要。同时，各国政府基于不同的贸易政策考虑制定了内容各异的原产地规则，使情况更为复杂。

协调原产地规则的努力始于早期的GATT会议，但却遭到各国海关的强烈抵制。尽管没有取得实质性进展，GATT有关原产地规则的提议最终促成了1975年在共同关税理事会（Common Customs’Council）主持下，简化和协调海关程序的《京都公约》（Kyoto Convention）。公约在附件D1中制定了一个关于原产地规则的松散框架，允许签署国
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 根据自身体系进行广泛的选择，目的是在一个较低的水平上协调各国的原产地规则。WTO之前的原产地规则管理，都是在共同关税理事会组织下，以《京都公约》为基本框架展开的。最终，乌拉圭回合正式将原产地规则纳入WTO体系。

WTO体系将服务贸易纳入其中，扩展了原产地规则的范围与含义。同时，“全球工厂”的形成，使原产地规则更加复杂。通常，原产地规则较易在以下措施的实施中出现问题：纠正“不公平贸易”的措施，如反倾销措施等；保护当地产业的措施，如投资协定等；发展中国家、MFN待遇和关税同盟中特惠措施的给予；政府采购措施等。在这些措施的实施过程中，原产地规则成为行政管理的一个重要组成部分，规则内容对经济的影响越来越大。

GATT对原产地没有具体的规定，只对原产地标记进行一定的规范。
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 此外，《政府采购协定》提及原产地，但也不是具体的规定。
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 因此，在WTO之前的GATT体系中，各缔约方自行决定本国的原产地规则，相关国际条约主要是上文提到的《京都公约》。
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原产地问题在历史上就争议颇多，随着生产模式的变化，问题更为尖锐。当今国际贸易中，许多产品包括来自一个以上国家的材料或部件，并且还可能在几个国家进行加工。对进口国来说，这种原产地的混合本身就带来不少问题，如来自某国的产品可能因而受制于反倾销、反补贴或保障措施。此外，GATT有关标记的要求，
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 需要确定产品的原产地；产品进口配额的使用，需要确定产品的原产地；海关贸易统计，需要了解产品的原产地；发展中国家以及区域贸易协定规定的特惠或免税待遇，必须根据原产地才能得以实行。尤其严重的是，某些国家或地区甚至专门针对某些产品而制定原产地规则内容，如欧共体关于复印机和集成电路产品原产地的特别规定。
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 基于这些变化和现状，美国和欧共体就原产地规则的协调展开了一系列政治层面上的国际讨论。美国担心欧共体的某些当地成分要求对美国产品不利。其他国家和地区，如香港，看到自己的产品在国外受到原产地规则的严重影响，也积极主张建立共同的国际原产地制度。
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在这种情况下，原产地问题作为非关税措施谈判小组谈判内容的一部分，被列入乌拉圭回合的议程中。1990年，一个非正式、对所有参与方开放的起草小组成立，负责起草《原产地规则协定》草案。协定的起草过程中，在适用范围上出现了两种意见。一种意见是包括美、日在内的一些国家建议将协定范围扩展至所有领域，包括发展中国家的普惠制（GSP）等。包括欧共体在内的国家则主张将协定范围限定在非特惠规定上。最后，后一种意见占了上风，《原产地协定》将超出最惠国待遇的关税特惠排除在外。

这样的规定是有道理的。首先，特惠原产地规则赋予的特惠，本身就是基于某种特殊的历史、地理或纯粹的政治原因（如对发展中国家的GSP特惠待遇和关税同盟内部的关税特惠等）。其次，施惠国有权自行决定给予受惠国的“特惠”程度（如美国在不同的特惠体制中有不同比例的附加值要求，对关系密切的国家要求较低的附加值）。因此，各方在确定原产地特惠的具体制度时，是不会愿意和不大可能接受其他干预的。

尽管有关原产地特惠的规则被排除在协定之外，最终生效的协定附件Ⅱ还是包括了一个《关于特惠原产地规则的共同宣言》，同意将某些非特惠规则内容扩展至特惠规则的范围。

四 《原产地规则协定》的内容

WTO《原产地规则协定》包括四个方面的内容：有关制定统一适用原产地规则的协调计划规定，过渡期间及过渡期后各成员原产地规则普遍原则的规定，以及组织管理方面的规定。

1.原产地规则协调计划

除了特定区域贸易协定
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 成员之间建立了统一的规则，目前还没有一个世界范围内认可的原产地规则。
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 《原产地规则协定》本身也没有具体的标准，只是制定了一些普遍的原则，协调各WTO成员的原产地规则。但是，协定制定了一个建立一套被所有成员采用的原产地规则计划。这个计划由WTO和原产地规则的国际专门机构——世界海关组织原产地规则技术委员会共同完成。协定为工作计划规定了下列原则：
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 （a）货物原产地确定原则：当产品只涉及一个国家时，原产地应为完全获得（wholly obtained）该货物的国家；当货物的生产涉及一个以上的国家时，原产地应为最后一次发生实质性改变的国家。确定货物原产地应根据肯定标准。否定标准可用以澄清肯定标准。（b）原产地规则的制定原则：原产地规则必须具有一致性；必须客观、可理解并可预测；不得对贸易产生限制、扭曲或破坏作用；不得提出过分严格的要求或要求满足与制造或加工无关的条件作为确定原产地的先决条件。从价百分比中可以包括与制作和加工无直接关系的成本。（c）原产地规则的实施原则：原产地规则不得用作实现贸易目标的工具。（d）原产地规则的管理原则：必须以一致、统一、公正和合理的方式进行管理。

工作计划将按照以下步骤进行：第一步，确定授予原产地的“完全获得”（wholly obtained），以及排除原产地的“最小工序或加工”的定义。第二步，针对特定产品或产品分类，确定产品税则的改变意味着“实质性改变”的具体要求。为此，技术委员会需要按产品审议关税协调制度（HS）的关税归类，向原产地规则委员会提出阶段性报告。委员会审议并接受技术委员会的结论，必要时，可改进技术委员会的工作或制定新的方法。第三步，制定补充标准，如百分比或加工标准，以确定那些不能根据税则改变确定原产地的产品。最后，WTO原产地规则委员会对工作计划结果进行整体审议，提交部长级会议批准，由部长级会议确定协调规则生效的时间，并考虑有关海关归类争端解决的安排问题。

以上内容规定在协定第四部分“原产地规则协调”中。这部分内容被认为是协定最重要的部分。
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 目前，相关的工作仍在继续。在统一规则出台之前的过渡期内，协定要求各成员遵循协定规定的一些框架性原则。
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2.过渡期间规则

（1）定义及适用范围
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正如前面提到的，协定适用范围是非特惠产业政策工具的原产地规则，尤其是指GATT第1、2、3、11和13条下的最惠国待遇，第6条的反倾销和反补贴协定，第19条的保障措施，第9条的原产地标记以及任何歧视性数量限制或关税配额等。而原产地规则的定义是上述适用范围之内任何成员为确定货物原产地而实施的普遍适用法律、规章和行政裁决。

（2）过渡期间的规定
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协定要求各成员在过渡期阶段，在起草和适用本国或本地区的原产地规则时：（a）明确产品原产地的确定方法和要求，尤其是在适用税则归类改变标准时，明确税则目录中规则所针对的子目或品目；在从价百分比标准中，明确技术百分比的方法；在制造或加工工序标准中，明确列出授予货物原产地的工序。（b）确定进出口货物的原产地规则不得严于确定国产货物的原产地规则，且不得在其他成员之间造成歧视。

3.过渡期后的规定
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在开始实施协调工作计划后，各成员必须保证：平等适用原产地规则；确定进出口货物的原产地规则不得严于确定国产货物的原产地规则，且不得在其他成员之间造成歧视；接受为协调工作计划制定的原则，如确定原产地时，当产品只涉及一个国家时，原产地应为完全获得（wholly obtained）该货物的国家；当货物的生产涉及一个以上的国家时，原产地应为最后一次发生实质性改变的国家；确定货物原产地应根据肯定标准等。

4.组织管理

协定建立原产地规则委员会，WTO秘书处担任原产地规则委员会秘书处，WCO秘书处担任技术委员会的秘书处。所有WTO成员都有权参加原产地规则委员会和世界海关组织的技术委员会。除协调工作计划外，原产地规则委员会还负责监督该协定的实施，并向货物贸易理事会报告。技术委员会可以处理任何与原产地规则有关的技术问题。
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各成员必须在《WTO协定》对其生效后90天内向秘书处提交本国或本地区在该日期已实施的、与原产地规则有关的普遍适用的司法判决和行政裁定。过渡期期间，除微小修改，各成员应至少提前60天通知委员会秘书处任何对原产地规则的修改。
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 原产地规则委员会对协定关于过渡期间及过渡期后规定内容的执行和运用情况进行复议
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 。协定规定有关原产地规则的争端适用WTO的争端解决机制。
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5.原产地评估

原产地规则协定引入了一个新的，也是十分重要的条款，要求各成员允许进出口商或任何申请人基于正当理由，请求主管机关评估申请产品的原产地，并规定各成员必须在150天内对货物原产地的评估申请提出认定意见。该评估意见的有效期为3年。
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 这个规定使贸易前的原产地认定成为可能，为产品进口提供了保障。WTO之前最先使用这种方法的是欧共体，之后美国也采用了这种做法。此外，协定要求各成员政府必须提供独立的审议机构，对原产地认定意见进行及时的审议
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 。需要指出的是，协定规定的审议只是针对执行原产地规则的裁定，而原产地规则本身不受审议的管辖。

第五节 数量限制与数量限制例外

在1947年起草GATT文本时，数量限制是最严重的非关税贸易壁垒。
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 数量限制比关税缺少透明度，因此更容易导致贸易扭曲。此外，数量限制在对国内产业进行保护时，缺乏公众监督，容易导致利益集团对它进行操纵，由此衍生出政治腐败和犯罪行为等。因此，原GATT缔约方一致同意，禁止在国际贸易中使用数量限制，制定了GATT第11条的“普遍取消数量限制”。此外，在GATT缔约方看来，各国影响进出口的贸易法律、法规，尤其是关于海关程序方面的法律、法规，如果缺乏透明度，也会形成各种各样的非关税贸易壁垒。为避免这种情况，各缔约方制定了GATT第10条。

一 数量限制适用范围

GATT第11条是关于对数量限制的规定。


Article XI General Ilimilation of Quantitative Restrictions


1.No prohibitions or restrictions other than duties，taxes or other charges，whether made effective through quotas，import or export licences or other measures，shall be instituted or maintained by any contracting party on the importation of any product of the territory of any other contracting party or on the exportation or sale for export of any product destined for the territory of any other contracting party.

GATT第11条数量限制规定最难的部分，是对该条款适用范围的确定。第11.1条中的“关税、国内税或其他费用外的禁止或限制”，正是确定数量限制适用范围的一个关键内容，因此，对它的解释至关重要。专家组在“印度—农业、纺织业和工业产品的进口数量限制案”
 
[70]

 中裁定，对GATT第11.1条中的“限制”一词应做扩大解释。在另一个案件中（“美国—从尼加拉瓜进口的食糖”
 
[71]

 ），专家组认为美国出于政治和军事的原因，减少对尼加拉瓜食糖进口配额90%，违反了GATT第13条的进口数量非歧视管理。

二 数量限制例外

数量限制可用于一些有限的例外情况。一个是在某些具体的贸易环境中，一个是作为平衡国际收支的措施。这些例外规定分别在GATT第11.2条、第12条、第18条B节和第19条中。

第11.2条规定了三种方式的例外。


Article XI General Elimilation of Quantitative Restrictions


2. The provisions of paragraph 1 of this Article shall not extend to the following：

（a）Export prohibitions or restrictions temporarily applied to prevent or relieve critical shortages of foodstuffs or other products essential to the exporting party；

（b）Import and export prohibitions or restrictions necessary to the application of standards or regulations for the classification，grading or marketing of commodities in international trade；

（c）Import restrictions on any agricultural or fisheries product，imported in any form，necessary to the enforcement of governmental measures which operate：

（ⅰ）To restrict the quantities of the like domestic product permitted to be marketed or produced，or，if there is no substantial domestic production of the like product，of a domestic product for which the imported product can be directly substituted；or

（ⅱ）To remove a temporary surplus of the like domestic product，or，if there is no substantial domestic production of the like product，of a domestic product for which the imported product can be directly substituted，by making the surplus available to certain groups of domestic consumers free of charge or at prices below the current marked level；or

（ⅲ）To restrict the quantities permitted to be produced of any animal product the production of which is directly dependent，wholly or mainly，on the imported commodity，if the domestic production of that commodity is relatively negligible.

Any contracting party applying restrictions on the importation of any product pursuant to subparagraph （c） of this paragraph shall give public notice of the total quantity or value of the product permitted to be imported during a specified future period and of any change in such quantity or value. Moreover，any restrictions applied under （ⅰ） above shall not be such as will reduce the total of imports relative to the total of domestic production，as compared with the proportion which might reasonably be expected to rule between the two in the absence of restrictions. In determining this proportion，the contracting party shall pay due regard to the proportion prevailing during a previous representative period and to any special factors* which may have affected or may be affecting the trade in the product concerned.

* * *

第12条规定了保障国际收支平衡的例外，而第18条B节规定了发展中国家国际收支困难的例外。GATT第12.2（a）条规定了允许采用数量限制的两种情况：一是采用进口限制不得超过为防止货币储备严重下降的迫切威胁，或制止货币储备严重下降的需要；二是为货币储备很低的缔约方实现其储备的合理增长率的需要。同时，第12.2（b）条规定，为平衡国际收支而实施的数量限制，应随国际收支状况的改善而逐步放宽。

GATT第19条允许将数量限制作为保护措施，保护国内生产者免遭进口竞争产生的严重损害或严重损害威胁。详细的规定，见有关“保障措施”一章。

三 数量限制的非歧视性原则

GATT第13条规定，一成员方在对进出口贸易采取任何禁止或限制时，不得对进口自不同成员方，或出口到不同成员方的相同或相似产品采取歧视性待遇。

GATT第14条是关于第13条规定的例外。例外情况主要是第12条和第18条B节规定的国际收支平衡。

四 数量限制案例

1. GATT第11条的适用范围

在“美国—禽肉案”中，专家组就如何确定一项措施是否属于GATT第11条的适用范围作出了以下裁定：


US-CERTAIN MEASURES AFFECTING IMPORTS OF POULTRY FROM CHINA



WT/DS392/R


7.445...the United States has not contested China’s claim under Article Ⅺ：1 of the GATT 1994. The absence of refutation of a claim raises the question of what the role of the Panel should be in such a case. We note that in US-Shrimp （Ecuador） and US-Shrimp （Thailand），the panels found that although the respondent was not seeking to refute the claims，in order to make an objective assessment of the matter before them they had to satisfy themselves whether the complainant had established a prima facie case of violation. In particular，the panels considered whether the complainant had presented evidence and argument which “was sufficient to identify the challenged measure and its basic import，identify the relevant WTO provision and obligation contained therein，and explain the basis for the claimed inconsistency of the measure with that provision”.

7.446 Although the United States has not presented arguments seeking to refute China’s claims，the Panel，in order to make an objective assessment of the matter as directed by Article 11 of the DSU，will still examine whether China has established a prima facie case of violation of Article Ⅺ：1 of the GATT 1994.


（a） Article Ⅺ：1 of the GATT 1994


7.447 Article Ⅺ：1 of the GATT 1994 contains one of the fundamental principles of the GATT/WTO legal system，the general prohibition of quantitative restrictions. This provision reads as follows：

“No prohibitions or restrictions other than duties，taxes or other charges，whether made effective through quotas，import or export licenses or other measures，shall be instituted or maintained by any contracting party on the importation of any product of the territory of any other contracting party or on the exportation or sale for export of any product destined for the territory of any other contracting party.”

7.448 Hence，Article Ⅺ：1 foresees the elimination of import and export restrictions or prohibitions other than duties，taxes or other charges. The Panel will proceed to examine whether Section 727 is a measure prohibiting or restricting the importation of poultry products inconsistent with Article Ⅺ：1 of the GATT 1994.


（b） Section 727 as an “other measure”


7.449 Article Ⅺ：1 of the GATT 1994 covers prohibitions and restrictions “made effective through quotas，import or export licenses or other measures”. China argues that Section 727 institutes a restriction on the importation of poultry products from China，made effective through “other measures”，because the restriction does not constitute a duty，tax or other charge within the meaning of Article Ⅺ：1 of the GATT 1994. We agree with China that Section 727 is not a duty，tax or other charge，nor a quota or import/export license.

7.450 In India-Quantitative Restrictions，the panel found that the text of Article Ⅺ：1 of the GATT 1994 is “broad” in scope，providing for a general ban on import or export restrictions or prohibitions “other than duties，taxes or other charges”. In this sense，the term “other measures” is meant to encompass a “broad residual category”. The GATT panel in Japan-Semi-Conductors found that “Article Ⅺ：1，unlike other provisions of the General Agreement，did not refer to laws or regulations but more broadly to measures. This wording indicated clearly that any measure instituted or maintained by a contracting party which restricted the exportation or sale for export of products was covered by this provision，irrespective of the legal status of the measure.”

7.451 As stated by the GATT panel in Japan-Semi-Conductors quoted above，laws and regulations fall within the concept of “other measures”. Given that Section 727 is a law enacted by the US Congress，the Panel considers that it falls within the residual category of “other measure” that may be challenged under Article Ⅺ：1. The Panel will thus proceed to consider whether Section 727 is a prohibition or restriction on importation within the meaning of Article Ⅺ：1.


（c） Whether Section 727 is a “prohibition or restriction” within the meaning of Article Ⅺ：1


7.452 In order to determine whether Section 727 violates Article Ⅺ：1 of the GATT 1994，the Panel must establish whether the measure imposes a “prohibition” or a “restriction” within the meaning of Article Ⅺ：1.

7.453 China argues that the measure constitutes a restriction on importation，and in the alternative argues that，to the extent that the practical impact of the measure is an import ban on Chinese poultry products，the measure institutes an import prohibition in the sense of Article Ⅺ：1.

7.454 The panel in Brazil-Retreaded Tyres stated that the term “prohibition” in Article Ⅺ：1 meant that “Members shall not forbid the importation of any products of any other Member into their markets.”As for the term “restriction”，the panel in the Colombia-Ports of Entry case，after reviewing several GATT and WTO cases，concluded that “restrictions” in the sense of Article Ⅺ：1 contemplate measures that create uncertainties and affect investment plans，restrict market access for imports or make importation prohibitively costly，and that the importance in an Article Ⅺ：1 analysis is to look at the design of the measure and its potential to adversely affect importation. On the basis of these considerations，the Panel will now proceed to examine Section 727 to determine whether it constitutes a “restriction” or a “prohibition” within the meaning of Article Ⅺ：1.

7.455 The establishment and implementation of a rule by FSIS in the Federal Register allowing the importation of poultry products from a given country is a prerequisite for the importation of such products. Without the establishment or implementation of this rule，countries are prohibited from importing poultry products into the United States.

7.456 Section 727 prohibited the FSIS to use appropriated funds to “establish” or “implement” a rule allowing the importation of poultry products from China. This restriction on the use of funds，had the effect of prohibiting the importation of poultry products from China，because without a rule being established/implemented，Chinese poultry products are banned from entering the US market. Hence，Section 727 operated as a prohibition on the importation of poultry products from China into the United States.


（d） Conclusion


7.457 The Panel therefore finds that during the time Section 727 was in operation，it imposed a prohibition on the importation of poultry products from China and thus is inconsistent with Article Ⅺ：1 of the GATT 1994.

2.数量限制例外

在“中国—原材料案”中，专家组对GATT第11.2条数量限制例外规定的运用作出了以下裁决。


CHINA-MEASURES RELATED TO THE EXPORTATION OF VARIOUS RAW



MATERIALS，WT/DS394，395，398/R


7.238 The Panel recalls its conclusion above that China’s export quotas of 930000 metric tonnes applied to bauxite in 2009，is inconsistent with GATT Article Ⅺ：1.

7.239 China argues that，if the Panel were to conclude that the complainants have stated a prima facie claim under Article Ⅺ：1 with respect to the export quota on bauxite，the application of an export quota to a subset of bauxite products subject to the export quota is justified because the quota is “temporarily applied to prevent or relieve critical shortages of... other products essential to” China，in accordance with Article Ⅺ：2（a） of the GATT 1994. The subset of bauxite products subject to export quota for which China asserts a defence under Article Ⅺ：2（a） of the GATT 1994 is referred to by China as “refractory bauxite” or “refractory grade bauxite” and referred to by the complainants as “high alumina clay.” The Panel uses these terms interchangeably to indicate the same subset of bauxite classifiable under Customs Commodity Code 2508.3000.00 that is used to produce refractories.

7.240 Article Ⅺ：2（a） states：

“The provisions of paragraph 1 of this Article shall not extend to... ［e］xport prohibitions or restrictions temporarily applied to prevent or relieve critical shortages of foodstuffs or other products essential to the exporting contracting party”.

Article Ⅺ：2（a） of the GATT 1994 has not been interpreted previously by a WTO panel or the Appellate Body. ...


（a）The ordinary meaning of Article Ⅺ：2（a） of the GATT 1994 ...




（ⅰ）Prohibitions or restrictions “temporarily applied” under Article Ⅺ：2（a）



7.251 China argues that the term “temporarily” viewed in the immediate context of the term “applied”，means that the application of an export prohibition or restriction must be limited in time and linked to the prevention or relief of a critical shortage of a product essential to the exporting Member. China submits that this determination must be made on a case-by-case basis，but may permit the application of a restriction or prohibition for an extended period of time，provided the measure is regularly reviewed. China submits that the time period will be defined in relation to the time required to prevent or relieve the critical shortage.

7.252 China finds support for its interpretation in a ban that was maintained on merino sheep in Australia for over 80 years from 1929 until 2010，including for a stretch of 18 years preceding the GATT 1947 negotiations. China argues that assurances were given to Australia that its ban on merino sheep would be covered by Article Ⅺ：2（a） and this is important in understanding the scope of Article Ⅺ：2（a）.

7.253 The complainants reject the view that an export restriction may be applied under Article Ⅺ：2（a） to situations involving finite reserves of a particular product or natural resource. In their view，the finite availability of a product is insufficient to constitute a critical shortage. Given that the availability of such a good would keep decreasing until the exhaustion of the good’s reserves，they argue that such a shortage would not be temporary because after the exhaustion of the reserves the shortage of the good would become permanent. They consider this type of shortage would not be apt to be remedied or prevented through measures of limited time duration.

7.254 Third parties Brazil and Canada agree with the complainants’view that a temporary measure must have an expiry date，or have as its purpose the prevention or the relief of a need whose existence is limited in time. Brazil argues that the term “temporarily applied” is defined as “lasting or meant to last for a limited time only；not permanent；made or arranged to supply a passing need”. Brazil considers that situations where the shortage of products could not be overcome，but only managed over time，are better addressed under Article ⅩⅩ（g）. Canada submits that measures may not be applied under Article Ⅺ：2（a） for an indefinite period，but may only be applied for a fixed time. It notes that，while Article Ⅺ：2 is subject to the particular requirements set out in each paragraph，Article ⅩⅩ is subject to additional requirements，specifically，those contained in the chapeau to Article ⅩⅩ.

7.255 The Panel observes that the ordinary meaning of “temporarily” is “for a time （only）” and “during a limited time”. The term “limited time” means “appointed，fixed” and “circumscribed within definite limits，bounded，restricted”. These definitions suggest a fixed time-limit for the application of a measure. Thus，on its face，Article Ⅺ：2（a） would appear to justify measures that are applied for a limited timeframe to address “critical shortages” of “foodstuffs or other products essential to the exporting contracting party”.

7.256 ...Article 31 of the Vienna Convention requires a treaty to be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose. The Appellate Body has stressed the importance of “read［ing］ all applicable provisions of a treaty in a way that gives meaning to all of them，harmoniously.” Thus，Article Ⅺ：2（a） should be interpreted taking into consideration other provisions.

7.257 In the Panel’s view，an interpretation that Article Ⅺ：2（a） permits the application of a measure for a limited time under limited circumstances would be in harmony with the protection that may be available to a Member under Article ⅩⅩ（g），which addresses the conservation of exhaustible natural resources. To conclude otherwise would allow Members to resort indistinguishably to either Article Ⅺ：2（a） or ⅩⅩ（g） to address the problem of an exhaustible natural resource.

7.258 As mentioned above，Article ⅩⅩ（g） incorporates additional protections in its chapeau to ensure that the application of a measure does not result in arbitrary or unjustifiable discrimination or amount to a disguised restriction on international trade. Article Ⅺ：2（a） does not impose similar limitations on Members’actions. In the Panel’s view，the absence of such safeguards in Article Ⅺ：2（a） lends support to our view that a restriction or ban applied under Article Ⅺ：2（a） must be of a limited duration and not indefinite.

7.259 China makes reference to Australia’s application of an export ban on merino sheep for an extended period of time in support of its view that measures may be applied under Article Ⅺ：2（a） for extended periods. As China notes，Australia’s ban on livestock was discussed at the time of negotiating the GATT 1947. Under Article 32 of the Vienna Convention，a treaty interpreter may resort to supplementary means of interpretation，including the preparatory work of the treaty and the circumstances of its conclusion，to confirm the meaning of the provision resulting from the application of Article 31 of the Vienna Convention，or to determine the meaning of a provision when interpretation leaves the meaning ambiguous or obscure or leads to an absurd or unreasonable result.

7.260 The Panel does not consider that the meaning of the term “temporarily” ascribed pursuant to an interpretative analysis under Article 31，is ambiguous or obscure and hence，we do not see a need to resort to Article 32. Accordingly，the Panel concludes preliminarily that Article Ⅺ：2（a） permits the application of restrictions or prohibitions for a limited time to address “critical shortages” of “essential products”. The Panel turns next to the meaning of “essential” products and will thereafter examine the term “critical shortages”.



（ⅱ）“Essential” products under GATT Article Ⅺ：2（a）



7.261 China argues that Article Ⅺ：2（a） permits an exporting Member to determine those products that are “essential” to it when applying restrictions to prevent or relieve critical shortages. It argues that Article Ⅺ：2（a） neither precludes nor prescribes consideration of any particular criterion to determine whether a product is “essential for the exporting ［Member］”，but will depend on the particular circumstances at hand. China argues that the term “other products essential to the exporting ［Member］” may include “minerals，metals，and other basic commodities，as well as initial processed downstream products thereof.”

7.262 China submits that Article Ⅺ：2（a） does not limit the types of “other products” that may be subject to restrictions，except that the products must be “essential” to the exporting Member. China submits that the distinction made between “foodstuffs” and “other products” demonstrates that a product need not contribute to ensuring food security in order to be essential under Article Ⅺ：2. China argues further that the modifier “to the exporting ［Member］” means that the importance of any product should be judged in relation to the particular Member concerned，not necessarily in relation to all Members. China considers that for a product to be essential，it must be “material，important or requisite for the exporting Member”.

7.263 China argues that one may assess the “essentialness” of a product to a particular Member by assessing the quantitative contribution of the product through its entire value chain，e.g. by assessing the contribution of a product to a Member’s gross domestic product，or to education，healthcare，infrastructure，technological progress，or scientific research. China also posits that the Preamble of the WTO Agreement provides relevant context to interpret the meaning of an “essential” product，additionally confirming that a product may be essential to an exporting Member due to its contribution to improved education，healthcare，infrastructure，technological progress，or scientific research.

7.264 China finds further support for its interpretation of the term “essential products” in the Understanding on the Balance-of-Payments Provisions of the General Agreement on Tariffs and Trade 1994 （“BOP Understanding”） and Article ⅩⅩⅩⅥ：5 of the GATT 1994 and its Ad Note. China submits that the use of the term “essential products” in Article 4 of the BOP Understanding confirms that a broad range of products can be considered “essential”，whether serving “basic consumption” needs，or meeting economic needs，such as “inputs needed for production”.

7.265 China argues that Article ⅩⅩⅩⅥ：5 and its Ad Note support the view that Article Ⅺ：2（a） may be applied to address a product that is important to domestic processing industries. China submits that Article ⅩⅩⅩⅥ：5 shows that the essential nature of a “primary product” for a developing country may derive from the product’s role in securing economic diversification through the development of domestic processing industries. According to China，the customary norm in international law of sovereignty over natural resources was developed in recognition of the “essential” role that natural resources play in the progress and development of states that possess those resources. China considers that Article ⅩⅩⅩⅥ：5 applies to China in the same manner as it applies to other Members，and that China did not forgo-either through its Accession Protocol or Working Party Report-any particular treatment that may accrue to it under this provision as a developing country.

7.266 Finally，China submits that the negotiators’position on Australia’s export restrictions on merino wool sheep offers context to inform what features can legitimately make an “other product” essential，including the value derived from downstream production. China submits that the value sheep provided to the downstream domestic users in Australia at the time of negotiations is confirmed by the Official Yearbook of the Commonwealth of Australia for the years 1946-1947. China argues that Australia would not have agreed to the draft text of Article Ⅺ：2（a） without assurances that it could maintain export restrictions on sheep whenever affected by drought conditions.

7.267 The complainants argue that China’s reliance on a broad definition of the term “product” as covering a raw material ignores the fact that the term “essential” serves to limit the scope of “products”. Reading the phrase “other products essential to the exporting Member”，the complainants argue that the type of products covered under Article Ⅺ：2（a） are “products，other than foodstuffs，that are indispensable to or pertaining to the essence of the exporting Member”. The complainants argue that the inclusion of “foodstuffs” in the scope of the provision is relevant to convey the “level of importance of the product” that is contemplated by the provision.

7.268 The European Union submits that a broad interpretation of the term “essential products” in Article Ⅺ：2（a） would render other provisions of the GATT redundant，specifically Article ⅩⅩ（ⅰ）. The European Union argues that this provision allows export restrictions on domestic materials necessary to ensure essential quantities of such materials to a domestic processing industry，during periods when the domestic price of such materials is held below the world price as part of a governmental stabilization plan. Allowing a broad interpretation of Article Ⅺ：2（a） would lead Members to impose an export restriction even if not covered by Article ⅩⅩ（ⅰ）.

7.269 The complainants criticize China’s reliance on Australia’s restriction on merino sheep as a basis to inform the interpretation of “essential products”. They argue that negotiators in that discussion did not address the meaning of the term “essential”，whether merino sheep were essential because of their value to downstream industry，on whether the particular circumstances would satisfy the meaning of “essential”. The United States submits that China based its conclusions that the “essentialness” of merino sheep derives from their value to the downstream industry on a 2009 industry association document. The United States argues that such a statement made outside of the framework of the GATT is not relevant.

7.270 The complainants argue that the notion of “essential products” in Article 4 of the BOP Understanding does not mean that simply any “input needed for production” may satisfy the definition of “essential products”. The European Union submits that Articles Ⅻ：3（b） and ⅩⅧ：10 of the GATT 1994 read together with the BOP Understanding allow Members to remove restrictions to prioritize the free importation of more essential products，thereby allowing the importation of goods that otherwise would have been subject to an import restriction. In contrast，it argues，Article Ⅺ：2（a） is an exception from the general prohibition of quantitative restrictions，and thus allows restrictions on exports；it is not related to the issue of MFN treatment of other WTO Members. Thus，the European Union argues that differences between the scope of the BOP Understanding and the scope of Article Ⅺ：2（a） indicate that a common definition of essential products “would lead to an incoherent application of the GATT.”

7.271 Finally，the complainants argue that Article ⅩⅩⅩⅥ：5 of the GATT 1994 does not support China’s view of the term “essential products” or that the term may have a different meaning for developing country Members as opposed to other WTO Members. The United States and Mexico submit that，by virtue of China’s Working Party Report，Article ⅩⅩⅩⅥ of the GATT 1994 is not relevant to an assessment of whether China’s measures under discussion are WTO-inconsistent. In any event，the complainants maintain that nothing in Article ⅩⅩⅩⅥ：5 indicates that Article XI should be interpreted differently for developing countries and that such an approach would lead to an incoherent interpretation of Article Ⅺ，granting different rights and obligations to developing countries under Article Ⅺ. The European Union submits that the text of Article ⅩⅩⅩⅥ：5 focuses on market access under favourable conditions for goods as opposed to the imposition of quantitative restrictions. The European Union submits further that a GATT Secretariat background note circulated during the Uruguay Round Negotiations in 1989 does not support China’s argument that Article ⅩⅩⅩⅥ：5 can be used as context to interpret Article Ⅺ. The United States argues that China’s reference to Article ⅩⅩⅩⅥ：5 confirms that China’s application of an export quota on refractory-grade bauxite relates to efforts to foster development of the domestic industry and not to conservation. ...

7.273 The Panel turns now to examine the meaning of Article Ⅺ：2（a）. Under the text of Article Ⅺ：2（a），products may be “foodstuffs” or “other products”. The term “other products” is qualified by the term “essential to the exporting” Member.

7.274 The term “product” is defined as “a thing generated or produced by，or as if by，nature or a natural process”；“that which results from the operation of a cause，or is produced by a particular set of circumstances”；“an object produced by a particular action or process”；and，“an article or substance that is manufactured or refined for sale”.

7.275 The phrase “essential to” is defined as “affecting the essence of anything；‘material’，important” “constituting，or forming part of，the essence of anything”，and “absolutely necessary，indispensably requisite”. The phrase “to the exporting” Member appears to have been added to the initial draft of Article Ⅺ：2（a） to clarify that “the importance of any product should be judged in relation to the particular country concerned”. Thus，a product may fall within the meaning of Article Ⅺ：2（a） when it is “important” or “necessary” or “indispensable” to a particular Member.

7.276 The Panel does not consider that the terms of Article Ⅺ：2，nor the statement made in the context of negotiating the text of Article Ⅺ：2 that the importance of a product “should be judged in relation to the particular country concerned”，means that a WTO Member may，on its own，determine whether a product is essential to it. If this were the case，Article Ⅺ：2 could have been drafted in a way such as Article ⅩⅪ（b） of the GATT 1994，which states：“Nothing in this Agreement shall be construed... to prevent any contracting party from taking any action which it considers necessary for the protection of its essential security interests” （emphasis added）. In the Panel’s view，the determination of whether a product is “essential” to that Member should take into consideration the particular circumstances faced by that Member at the time when a Member applies a restriction or prohibition under Article Ⅺ：2（a）.

7.277 It is not clear from the terms of Article Ⅺ：2（a） whether the essentialness of a product should，as China suggests，be measured in terms of the significance of a product to a Member’s gross domestic product，employment，welfare or any other particular variable. Nor is it clear from its terms that Article Ⅺ：2（a） excludes products that may be an “input” to an important product or industry.

7.278 The parties have debated the use of the term “essential product” in the BOP Understanding. That instrument addresses a particular set of circumstances，namely the use of restrictive import measures taken to control the general level of imports when “necessary” to address a “Balance-of-Payments situation”. Article 4 of the BOP Understanding states：“The term ‘essential products’shall be understood to mean products which meet basic consumption needs or which contribute to the Member’s effort to improve its Balance-of-Payments situation，such as capital goods or inputs needed for production.” The BOP Understanding allows Members imposing the restrictions to prioritize the free importation of products meeting basic needs as well as those which permit the Member to address a balance of payments matter. We see little assistance here in determining the meaning of Article Ⅺ：2（a）.

7.279 The Panel recognizes that parallels may exist between the need to ensure imports for consumption needs or to protect the needs of domestic industry in a balance-of-payments situation，and the need to temporarily restrict exports of certain goods to prevent or relieve critical shortages of foodstuffs or other essential products to domestic industry，for instance. Nevertheless，Article Ⅺ：2（a） by its terms is not confined to addressing a balance-of-payments issue. Its reach includes a potentially broad range of situations that may justify the application of a restrictive measure. An assessment of whether a product is “essential” under Article Ⅺ：2（a） would，it seems to the Panel，call for a case-by-case analysis. Thus，reliance on the notion of “essential product” as it appears under the BOP Understanding to inform an interpretation of “essential” in Article Ⅺ：2（a） is，in the Panel’s view inapposite.

7.280 For the same reason，the Panel considers that GATT Article ⅩⅩⅩⅥ：5 and its Ad Note does not assist the Panel in its interpretation of the meaning of “essential products” in Article Ⅺ：2（a）. Regardless of the particular status of China’s development，as the complainants note，neither Article Ⅺ nor Article ⅩⅩⅩⅥ：5 provide that Article Ⅺ should hold a different meaning or be applied differently for developing countries. In other words，it is not clear that a panel should view foodstuffs or other products to be more or less “essential” by taking into consideration the development of a given WTO Member.

7.281 Nor does the Panel find much assistance in the negotiators’agreement that Article Ⅺ：2（a） would cover Australia’s ban on the export on live merino sheep. China posits that this demonstrates that a product may be essential to a Member because of its importance for domestic processing industries. Even if the Panel were to agree that the drafters’agreement constitutes context within the meaning of Article 31（2）（a） of the Vienna Convention as an “agreement relating to the treaty which was made between all parties in connection with the conclusion of the treaty”，the Panel does not consider China’s identification of Australia’s restriction on merino sheep particularly useful to the Panel’s interpretative exercise. In the documents submitted to the Panel，Australia sought clarification on whether Article Ⅺ：2 would permit it to apply a ban on sheep exports if a drought were to threaten its flocks. There does not appear to be any objection to applying Article Ⅺ：2（a） in such situation. It appears beyond debate that Australia considered then （and maintains today） that merino sheep are “essential” products. However，there is no evidence before the Panel that the drafters expressly discussed the notion of products for use by the downstream industry，or the meaning of “essential” products，when addressing Australia’s concern with the potential application of a ban on the export of merino sheep.

7.282 Accordingly，the Panel concludes that a product may be “essential” within the meaning of Article Ⅺ：2（a） when it is “important” or “necessary” or “indispensable” to a particular Member. This may include a product that is an “input” to an important product or industry. However，the determination of whether a particular product is “essential” to a Member must take into consideration the particular circumstances faced by that Member at the time that a Member applied the restriction.



（ⅲ）Export prohibitions or restrictions applied to “prevent or relieve a critical shortage” of essential products



7.283 China argues that Article Ⅺ：2（a） covers measures adopted “to avoid or prevent the occurrence of a critical shortage of essential products”，and those adopted “to ease and mitigate the negative consequences resulting from a critical shortage of essential products，once that shortage has occurred”. China submits that Article Ⅺ：2（a） neither precludes nor prescribes consideration of any particular criterion to determine whether a “critical shortage exists”，but will depend on the particular circumstances at hand.

7.284 China argues that the term “critical” indicates the degree of “shortage” required. It argues that shortage refers to a deficiency in quantity. The notion of critical refers to something “decisive”，“crucial” or “grave”，that is associated with “uncertainty” or “risk” or a “crisis”. Thus，China concludes that a “critical shortage” refers to “a deficiency in quantity that rises to the level of decisive importance or crisis，or that raises uncertainty or risk of the same”. In addition，China submits that the French text of Article Ⅺ：2（a），which uses the phrase “une situation critique due a une penurie”，translated as “a serious or grave situation due to a shortage”，informs an interpreter’s consideration as to “whether the intensity of consequences resulting from a shortage of an essential product rises to the level of decisive importance or crisis”.

7.285 China argues that the verbs “to prevent” and “to relieve” further inform this interpretation. It suggests that the terms “to prevent” and “to relieve” indicate that “the occurrence or degree of the shortage is uncertain and/or poses a risk of severity”，and confirm that Article Ⅺ：2（a） is intended to provide “pre-emptive action to reduce or avoid altogether the manifestation of the risk”. Thus，China considers Article Ⅺ：2 may apply where a critical shortage is foreseen and not simply in cases of an exogenous shock. In its view，the degree of shortage need not be so extreme that it can only be relieved through an export ban.

7.286 China considers that a Member’s tolerance for risk in the face of a shortage or potential shortage is one relevant criterion in assessing whether a “critical shortage” exists within the meaning of Article Ⅺ：2. It submits that Members may respond differently to identical levels of risk，but that the language of Article Ⅺ：2（a） allows for these different risk levels. In this respect，China argues that Article Ⅺ：2（a） operates like the SPS Agreement，leaving Members with a “margin of appreciation to determine their own appropriate level of protection and level of risk tolerance”.

7.287 China submits that the textual relationship between the phrase “products essential for the exporting ［Member］” and “critical shortage” provides relevant context，and means that preventative or remedial action is allowed to address a critical shortage of a highly essential product，before such action would be allowed to address a similarly critical shortage of a moderately essential product.

7.288 China argues that the negotiating history supports the conclusion that Article Ⅺ：2（a） foresees preventive action，and allows a WTO Member to restrict or prohibit exports even if a critical shortage has not yet occurred. In this respect，China argues that the drafters decided at a later point to include the terms “to prevent”，to allow Members to take such preventative action to avoid critical shortages.

7.289 The complainants argue that China conflates the “essentialness” and “critical shortage” questions，the effect of which is to read “critical shortage” out of Article Ⅺ：2（a）. The complainants accept China’s definition of “shortage” as referring to “a deficiency in quantity”，but add that the term “critical” means “in the nature of or constituting a crisis or of decisive importance”. They read these terms together to mean “a deficiency in quantity that is in the nature of or constituting a crisis or of decisive importance”. Hence they argue that，for a shortage to be “critical”，it must rise to “a level beyond mere ‘relative scarcity’”，and that the existence of “supply constraints”，or the exhaustibility of a resource，would not suffice to establish the existence of a “critical shortage” under Article Ⅺ：2（a）.

7.290 The European Union argues that the words “critical shortage” must be read within the context of the entire provision of Article Ⅺ：2（a），such that a restriction must be “temporarily applied”，and must be “relieving” the critical shortage，or “preventing” its occurrence. In other words，for a “shortage” to be “critical” in the sense of Article Ⅺ：2（a），the shortage must be，inter alia，temporary，i.e.，limited in duration. In this sense，it argues，there should be a point in time when the critical shortage would cease to exist and the availability of the good would return to normal. If there is no possibility for the shortage ever to cease to exist，the European Union submits that it would not be possible to “relieve or prevent” it through an export restriction applied only for a limited period of time.

7.291 The European Union offers examples of what it considers might result in a critical shortage，such as an extended drought or wildfires that severely decrease the crops of grain or cereal in a particular country，or a mining accident. The European Union compares these examples to Australia’s export restriction on live merino sheep，where the alleged shortage was “the devastating impact of a drought on the stock of Merino sheep” in Australia.

7.292 The complainants argue that statements by negotiators support the view that export restrictions could be “temporarily applied to cope with the consequences of a natural disaster，or to maintain year to year domestic stocks sufficient to avoid critical shortages of products... which are subject to alternate annual shortages and surpluses”. The complainants point to a statement by a representative of the United Kingdom that，“if you take out the word ‘critical’，almost any product that is essential will be alleged to have a degree of shortage and could be brought within the scope of this approach”.

7.293 Finally，the European Union submits，under China’s interpretation，the protections of Article ⅩⅩ（g） are made redundant. In its view，Article ⅩⅩ（g） provides for stricter conditions （such as caps on domestic production or consumption） that must be met in order to allow derogations from the GATT obligations，including Article Ⅺ：1. These derogations are permitted to protect the reserves of exhaustible natural resources，which have a limited life span. If China’s interpretation of “critical shortage” were accepted，according to the European Union，Article Ⅺ：2（a） would allow a Member to impose export restrictions even in the absence of caps on domestic production or consumption. This result，reasons the European Union，would pre-empt the application of Article ⅩⅩ（g） in the field of export restrictions，and would not be consistent with the customary rules of interpretation of public international law.

7.294 The Panel notes that Article Ⅺ：2（a） covers export prohibitions or restrictions that either “prevent” or “relieve” critical shortages of products essential to the exporting Member. The verb “to prevent” means “to anticipate in action；to act in advance of”，“to act in anticipation of，or in preparation for”，and also “to preclude the occurrence of...；to render...impracticable or impossible by anticipatory action”. The verb “to relieve” means “to ease or mitigate （pain，distress，or difficulty）；to make （a condition） less burdensome”，and “to raise out of some trouble，difficulty，or danger；to bring or provide aid or assistance to；to deliver from something troublesome or oppressive”.

7.295 The noun “shortage” means “deficiency in quantity；the amount by which a sum of money，a supply of goods，or the like，is deficient”. The adjective “critical” is defined as “of the nature of，or constituting，a crisis”，“involving suspense or grave fear as to the issue；attended with uncertainty or risk”，“of decisive importance in relation to the issue”，and “tending to determine or decide；decisive，crucial”. In turn，the term “crisis” is defined as “a turning-point，a vitally important or decisive stage；a time of trouble，danger or suspense in politics，commerce，etc.”.

7.296 The meaning of “shortage” as a deficiency in the quantity of goods appears to be common ground with the parties and the Panel also considers this to be its meaning as used in Article Ⅺ：2（a）. In the Panel’s view，the term “critical” indicates that a shortage must be of “decisive importance” or “grave”，or even rising to the level of a “crisis” or catastrophe. Article Ⅺ：2（a） states that measures in the form of restrictions or bans may be used on a temporary basis to either outright “prevent” or otherwise “relieve” such a shortage.

7.297 The Panel is persuaded by the complainants’argument that the requirement that measures be applied “temporarily” contextually informs the notion of “critical shortage”. In this sense，as noted by the European Union，if there is no possibility for an existing shortage ever to cease to exist，it will not be possible to “relieve or prevent” it through an export restriction applied on a temporary basis. If a measure were imposed to address a limited reserve of an exhaustible natural resource，such measure would be imposed until the point when the resource is fully depleted. This temporal focus seems consistent with the notion of “critical”，defined as “of the nature of，or constituting，a crisis”.

7.298 In the Panel’s view，China’s interpretation cannot be correct，for it would have Article Ⅺ：2（a） duplicate Article ⅩⅩ（g），a result that a proper interpretation of these two provisions would not allow. As we have pointed out previously，the WTO Agreement must be interpreted in a harmonious way. If Article Ⅺ：2（a） were interpreted to permit the long-term application of measures in the nature of China’s export restrictions on refractory grade bauxite，the import of Article ⅩⅩ（g） would be very much undermined，if not rendered redundant. Thus it is important that effect be given to the differences between Article ⅩⅩ（g） and Article Ⅺ：2（a）.

7.299 It is clear that Article Ⅺ：2（a） is intended to address a different situation from that addressed by Article ⅩⅩ（g）. Article ⅩⅩ of the GATT 1994 sets out several “general exceptions” to the obligations contained in other provisions of the GATT （including Article Ⅺ：1）. One such exception is set out in paragraph （g），which allows Members to put in place measures contrary to other GATT obligations when they relate to the conservation of exhaustible natural resources. This right is not open-ended，however；the measures must be “made effective in conjunction with restrictions on domestic production or consumption.” In addition，the chapeau to Article ⅩⅩ requires that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail，or a disguised restriction on international trade.

7.300 Article Ⅺ：2（a） authorizes derogation from the prohibition on export and import restrictions under Article Ⅺ：1 in order to prevent or relieve critical shortages of products essential to the Member taking action. Thus like Article ⅩⅩ（g），Article Ⅺ：2（a） operates as an exception，but only with respect to the obligations contained in Article Ⅺ：1，and not with respect to GATT obligations more broadly. This suggests to us that the reach of Article Ⅺ：2（a） would not be the same as that of Article ⅩⅩ（g）；they are intended to address different situations and thus must mean different things.

7.301 As with Article ⅩⅩ（g），the right to invoke Article Ⅺ：2（a） is circumscribed，but in a much different way. The Panel considers that this difference，too，is important in interpreting the scope of Article Ⅺ：2（a）. Article Ⅺ：2（a） is not confined to conservation measures and any exceptional measures must be “temporarily applied” to address “critical” shortages. Conservation measures tempered by the chapeau of Article ⅩⅩ，which takes into account conditions outside the Member taking action，and by operating together with domestic restrictions，will necessarily be different from temporary measures seeking to address a domestic crisis or a matter involving “suspense or grave fear” in the Member taking action.

7.302 For the Panel，conflating Article Ⅺ：2（a） and Article ⅩⅩ（g） as China appears to do would undermine the rights and obligations of Members under both provisions. The benefits and strictures of Article ⅩⅩ（g） must not be transposed to Article Ⅺ：2（a），or vice versa.

7.303 We observe，however，that both measures are exceptions and hence we find instructive the words of the Appellate Body in describing the task of interpreting and applying the limitation in the chapeau of Article ⅩⅩ. The Appellate Body said that：“...delicate one of locating and marking out a line of equilibrium between the right of a Member to invoke an exception under Article ⅩⅩ and the rights of the other Members under varying substantive provisions （e.g.，Article Ⅺ） of the GATT 1994，so that neither of the competing rights will cancel out the other and thereby distort and nullify or impair the balance of rights and obligations constructed by the Members themselves in that Agreement.”

7.304 So，too，must the interpreter mark out a balance between the right of a Member to invoke the exception under Article Ⅺ：2（a） and the rights of other Members under Article Ⅺ：1 so as not to disturb the balance Members constructed between the two provisions. The interpreter will be guided in marking out the line of equilibrium by the requirement that exceptional measures be “applied temporarily” to address “critical” shortages under Article Ⅺ.2（a）.

7.305 This is not to say that a Member may never take anticipatory measures within the bounds of Article Ⅺ：2（a） to “prevent” a “critical shortage” before it occurs. However，as discussed above，the Panel disagrees that Article Ⅺ：2（a） would permit long-term measures to be imposed to address an inevitable depletion of a finite resource.



（ⅳ）Preliminary conclusions on interpretation of Article Ⅺ：2（a）



7.306 The Panel has concluded above that Article Ⅺ：2（a） permits the application of restrictions or prohibitions on a limited basis to address “critical shortages” of “essential products”. The Panel further concluded that a product may be “essential” within the meaning of Article Ⅺ：2（a） when it is “important” or “necessary” or “indispensable” to a particular Member. This may include a product that is an “input” to an important product or industry. However，the determination of whether a particular product is “essential” to a Member must take into consideration the particular circumstances faced by that Member at the time a Member applies a restriction or prohibition under Article Ⅺ：2（a）. Finally，the Panel concluded that the term “critical shortage” in Article Ⅺ：2（a） refers to those situations or events that may be relieved or prevented through the application of measures on a temporary，and not indefinite or permanent，basis.

7.307 With these conclusions in mind，the Panel will consider whether China’s export quota on refractory-grade bauxite is applied in a manner consistent with Article Ⅺ：2（a）.


（b）Whether China’s export quota on refractory-grade bauxite is temporarily applied to prevent or relieve a critical shortage of an essential product


7.308 China argues that the export quota that it applies to refractory-grade bauxite is temporarily applied to prevent or relieve a critical shortage of an essential product to it，and accordingly，its export quota is justified pursuant to Article Ⅺ：2（a）.

7.309 The Panel recalls that Article Ⅺ：2（a） permits the application of temporary restrictions or prohibitions on a limited basis to address “critical shortages” of “essential products”. The Panel found that a product may be “essential” within the meaning of Article Ⅺ：2（a） when it is “important” or “necessary” or “indispensable” to a particular Member. This may include a product that is an “input” to an important product or industry，taking into consideration the particular circumstances faced by that Member. In addition，the Panel found that the term “critical shortage” in Article Ⅺ：2（a） refers to those situations or events that are “important” or “grave”，or rise to the level of a “crisis” or catastrophe，and which may be relieved or prevented through the application of measures on a temporary，but not indefinite or permanent，basis. The Panel will assess below whether the export quota applied to refractory-grade bauxite meets these requirements.

7.310 China offers a number of reasons and evidence in support of its view that refractory-grade bauxite is “essential” to China. China argues that “［t］he contribution of the product，its ‘essentialness’or its importance of use，is defined by reference to a range of quantitative and qualitative factors，including geological，technical，environmental，social，economic，and political factors.”

7.311 China submits that methodology provided by criticality assessments of the United States and the European Union，including an evaluation of the “importance of use and availability” of a given product and review of “the net benefits customers receive from using a product” inform what makes a product essential. China cites a study by the United States National Resource Council，for instance，that concludes that bauxite among other materials is “essential，but not critical”. In addition，China refers to a study by the European Union that considers bauxite to be an economically important product.

7.312 China also submits a study that concludes that the relative scarcity of refractory-grade bauxite，the conservation-related restrictions placed on extraction of the product in China，other supply constraints，and the importance of the product’s use to the Chinese economy，make the product essential to China，and the shortage of the product critical. China’s study assesses the contribution of refractory-grade bauxite in terms of：the annual sales value of refractory-grade bauxite；the annual production value of intermediate products such as iron，steel and cement，the production of which is facilitated by refractory-grade bauxite；and the value-added contribution to the Chinese economy from manufacturing and construction activities that depend on iron，steel，and cement.

7.313 China argues that refractory-grade bauxite is further demonstrated to be essential by the fact that it is indispensable for the production of iron and steel，as well as of other products such as glass，ceramics，and cement. China submits that approximately 70% of China’s refractory-grade bauxite is consumed by its iron and steel industry （as part of the steel manufacturing process），which produces over three times that of the next largest steel producing country，and accounts for over one-third of global steel production. China argues that it has a “more pressing” need for steel-making materials，like refractory-grade bauxite，than other countries.

7.314 In addition，China argues that refractory-grade bauxite is essential due to the fact that its use in the steel industry contributes to the development of China and “contributes to the creation of considerable economic activity in the manufacturing and construction sectors.” China argues that its effective development requires a stable supply of the basic raw materials，including refractory-grade bauxite，needed to ensure production. Development gains，it argues，are due in part to the conscious choice to develop value-added trade，diversify production and exports，and promote a higher value-added domestic industry. China submits that its iron and steel industry itself now employs over 3 million people and the total contribution of refractory-grade bauxite to the value chain encompassing the immediate sales value of the product represents “half of China’s ［gross domestic product］”. China further highlights the contribution of refractory-grade bauxite to education，healthcare，infrastructure，technological progress，and scientific research in China.

7.315 Finally，China argues that refractory-grade bauxite should be considered essential due to its “unique chemical and physical properties”，and due to the fact that cost-effective substitutes are not “readily available”. China refers to a report by the European Commission，stating “［r］efractory ［b］auxite cannot be substituted，as the mineral composition creates specific properties which cannot be reached with other raw materials”. In addition，China argues that its bauxite reserves “are principally of high quality refractory-grade bauxite”，while the majority of deposits in the rest of the world are “metallurgical-grade” ［containing “insufficient amounts of aluminium oxide （‘Al2O3’），along with unacceptably high levels of iron oxide （‘Fe2O3’）”］. China argues that this form of bauxite is insufficient for use as a refractory-grade product，and thus is not a substitute. China considers the fact that demand for refractory-grade bauxite has been so strong in international markets over the previous 10 years supports the conclusion that viable substitutes are not realistically available....



Whether a “critical shortage” of refractory-grade bauxite exists in China



7.319 China maintains that its export quota on refractory-grade bauxite forms part of a conservation plan aimed at extending the reserves of refractory-grade bauxite，but argues that the temporary application of those export restrictions is designed also to prevent and relieve the elements of the critical shortage caused by factors other than the products’availability. China submits that the application of the export quota serves to relieve the critical shortage by reserving sufficient supply to satisfy domestic demand，and avoids a more pronounced critical shortage. Through determination of a quota fixed at approximately 40% of domestic production，China submits that its export quota on refractory-grade bauxite is “structured” to prevent or relieve the shortage.

7.320 China argues that a “critical shortage” is demonstrated in light of the importance in use of a particular product in light of its future supply，based on geological and physical availability，conservation and regulatory measures that affect extraction and processing，the development and use of technology，the availability of affordable substitutes，and domestic and international demand for refractory-grade bauxite.

7.321 China argues that the criticality assessments...are useful in assessing the criticality of a mineral，or a shortage. The more essential or important in use a product，China argues，and the greater the supply constraints，the more likely it is that a shortage will have critical implications for an economy. China argues that studies by the United States National Resource Council and the European Union compare the importance in use and impact of supply restriction with the availability and supply risk，and take into account several factors，including geological，technical，environmental，social，economic，and political availability. China argues that its study...relies on similar factors in an assessment of the criticality of refractory-grade bauxite.

7.322 China maintains that refractory-grade bauxite is an exhaustible natural resource，the limited geological availability of which functions as a significant supply constraint. It posits that its reserves of refractory-grade bauxite in 2009 were estimated at 38.8 million metric tonnes，but that that number “has displayed a declining trend in recent years”. China submits that production of refractory-grade bauxite in China in 2009 was 2.4 million metric tonnes，which at current reserve and production rates，suggests a 16-year reserve life for China’s refractory-grade bauxite. In its view，the very short remaining life span of this essential and exhaustible natural resource demonstrates the occurrence or risk of a critical shortage.

7.323 Moreover，China argues that refractory-grade bauxite cannot be substituted. China argues that a refractory product is selected “because of the specific combination of physical，chemical and thermal properties：” These include the capacity of refractory-grade bauxite to tolerate high temperatures，its acidic chemical makeup，its high resistance to abrasion，and high reheat expansion. China dismisses substitutes identified by the complainants，including brown-fused alumina，Bayer route calcined alumina，white fused alumina，graphite，silicon carbide，and zirconoium，as either “considerably more expensive” than refractory-grade bauxite，or produced from material similarly subject to resource constraints. China also submits that there is an associated cost involved with changing suppliers in the event of substituting a material.

7.324 Apart from the risk of a physical shortage，China argues that other constraints disrupt the flow of refractory-grade bauxite through the value chain，and are relevant to the conclusion that a critical shortage of refractory-grade bauxite exists. China refers to conservation measures that China adopted to manage its raw materials in a sustainable manner，including extraction and production caps for refractory-grade bauxite，that affect availability. For instance，China asserts that the total amount of refractory-grade bauxite that can be extracted in 2010 is limited to 4.5 million metric tonnes.

7.325 China contends that it imposes a “stringent set of requirements” on mines wishing to extract refractory-grade bauxite，and on industries that process it，which have resulted in a critical shortage. These include the following：a licence requirement；waste and pollution controls；labour，health and safety requirements；entrance requirements relating to “scale，technology，energy conservation，reducing consumption and environmental protection，and eliminating backward production capacity”；environmental impact assessment；a mining rights user fee，a mineral resources tax；a compensation fee，and pollutant discharge fees. China states that it is in the process of closing unsafe or polluting mines，and encouraging consolidation in the industry.

7.326 China argues that significant barriers exist that have created a critical shortage of refractory-grade bauxite. China alleges that barriers include the availability and maintenance of infrastructure；considerable investments that are needed to enter the mineral extractive and processing sector；and local or regional communities’acceptance of mining activity.

7.327 Finally，China submits that export restrictions on ferrous scrap，high domestic demand and international demand for refractory-grade bauxite，and the lack of available refractory-grade bauxite with refractory characteristics outside China，contribute to a critical shortage of bauxite.

7.328 The complainants argue that China has not established the existence of a “critical shortage” of refractory-grade bauxite in China. The United States argues that China does not provide evidence of how these alleged supply constraints in fact limit the supply of refractory-grade bauxite. The United States argues that evidence，including production of refractory materials and steel and expansion of exports of these materials，suggests that supply constraints are not a factor and that a critical shortage does not exist.

7.329 The United States additionally contests China’s arguments that substitutes do not exist for refractory-grade bauxite. The United States argues that a wide variety of raw materials can be used as refractories in steel production；for instance，it identifies metallurgical-grade bauxite that undergoes the Bayer process；non-metallurgical grade bauxite；magnesia-carbon；alumina-graphite；and zirconia-graphite. The United States submits that these may even have longer useful lives than refractories made directly from refractory-grade bauxite，and offer a 0.45 per cent increase in the cost of producing steel.

7.330 In addition，the United States argues that China’s estimates of worldwide reserves of refractory-grade bauxite are “significantly understated”. Based on production in 2003，the United States argues that reserves are actually 218 million tonnes，and not 39 million，as estimated by China. The United States argues that China’s production capacity for non-metallurgical-grade bauxite suggests a much higher ratio of non-metallurgical-grade bauxite reserves to total bauxite reserves，suggesting that China’s reserves of non-metallurgical-grade bauxite are set to last 91 years.

7.331 The European Union argues that the limited life span of the reserves of a good does not，by itself，support a finding of “critical shortage” in the sense of Article Ⅺ：2（a）. As noted above，it argues that the exhaustion of the natural reserves of a good is not a temporary shortage that can be relieved or prevented with temporal measures.

7.332 In addition，the European Union argues that production caps imposed by China to address the limited life span of the reserves of refractory grade bauxite cannot set off a temporal shortage that can be relieved or prevented with temporal measures，as required by Article Ⅺ：2（a）. Instead，it argues，production caps are part of the broader problem created by the exhaustibility of a good.

7.333 Finally，the European Union argues that potential technological and social risks and environmental and other regulations referred to by China do not show that China lacks the technology to produce refractory-grade bauxite，or that there has been social unrest as alleged by China that has reduced the production of the good. Nor does the European Union consider there is evidence that any type of shortage results from the Chinese mining companies’compliance with China’s regulatory framework.

7.334 For the above reasons，the complainants argue that China has failed to establish the existence of a critical shortage of refractory-grade bauxite such that it is entitled to take measures pursuant to Article Ⅺ：2（a）. The complainants also argue that China’s reliance on “criticality assessments” by the United States and the European Union does not address the specific requirements of Article Ⅺ：2（a），but “analyze certain products and their role in the economies of the United States and the European Union”. They argue that China provides no evidence that these assessments set out “standard criteria” for whether a product is “essential” within the meaning of Article Ⅺ：2（a）.



Whether the export quota applied to bauxite is applied on a temporary basis



7.335 China argues that the export quota applied to refractory-grade bauxite is applied on a temporary basis. As demonstrated by the fact that MOFCOM determines the quota on an annual basis through publication of the Export License Catalogue，and because China publishes biannually notices announcing the specific bidding rules for each batch of bauxite. China considers that the application of an export quota on an annual basis ensures that the period of application is “firmly bounded”，and enables the exporting Member to set out the reasons that “warrant the renewed application of the export restriction”.

7.336 In addition，China submits a methodology paper by MOFCOM （Exhibit CHN-283） explaining the factors informing the decision to impose an export quota in 2010，and the amount of exports to be authorized under the quota （930000 metric tonnes）. China considers therefore that its measures are temporarily applied for the duration needed to achieve the goals set out in Article Ⅺ：2（a）. China claims to find support for this approach in examples of the application of prohibitions and restrictions maintained by the United States and the European Union.

7.337 The complainants maintain that China has failed to demonstrate that its export quota on refractory-grade bauxite is “temporarily applied”. The United States notes that there is no evidence that the export quota is applied only so long as necessary to prevent or relieve a critical shortage. Thus，the complainants consider the quota is not appropriately limited in time.

7.33 China has identified a range of quantitative and qualitative factors，including what it describes as “geological，technical，environmental，social，economic，and political factors”，in seeking to demonstrate that the export quota that it applies to refractory-grade bauxite is temporarily applied to prevent or relieve a critical shortage of an essential product to China，and accordingly，its export quota is justified pursuant to Article Ⅺ：2（a）.

7.339 The Panel recalls that Article Ⅺ：2（a） permits the application of temporary restrictions or prohibitions on a limited basis to address “critical shortages” of “essential products”. The Panel found that a product may be “essential” within the meaning of Article Ⅺ：2（a） when it is “important” or “necessary” or “indispensable” to a particular Member. This may include a product that is an “input” to an important product or industry，taking into consideration the particular circumstances faced by that Member. In addition，the Panel found that the term “critical shortage” in Article Ⅺ：2（a） refers to those situations or events that are “of decisive importance” or “grave”，or rise to the level of a “crisis” or catastrophe that may be relieved or prevented through the application of measures on a temporary，and not an indefinite or permanent，basis.

7.340 On the basis of evidence submitted by China，the Panel is persuaded that refractory-grade bauxite is currently “essential” to China，as that term is used in Article Ⅺ：2（a）. In particular，China has presented evidence that demonstrates the importance of the use of refractory-grade bauxite as an intermediate product in the production of iron and steel （in the sense that bauxite is used in the manufacture of kilns，which are themselves used in the production of steel，for instance），as well as other important products to China’s domestic and export markets. As China explains，and the complainants do not dispute，China is the leading producer of steel in the world by a significant margin. China submits it produces more than three times that of the next largest steel producing country，and represents more than one third of worldwide steel production；this is also not contested. China’s steel industry is a primary user of refractory-grade bauxite；in fact，the complainants recognize that 70% of refractory-grade bauxite is consumed by China’s iron and steel industries. In addition，it is not disputed that iron and steel are themselves important products in the manufacturing and construction industries，two fundamental sectors that drive China’s industry and development. Moreover，China’s steel industry represents a significant source of employment.

7.341 In coming to this conclusion，the Panel was mindful of the parties’arguments on the question of substitutability of refractory-grade bauxite. The complainants initially asserted that China’s allegations on the essentialness of refractory-grade bauxite，and whether a “critical shortage” exists，are undermined by the fact that readily available and reasonably available substitutes exist. The complainants identify several substitutes. In response in its oral statement at the second substantive meeting of the parties，China explained that these materials should not be considered as substitutes，either because of the cost to purchase them，or due to constraints on their availability.

7.342 The complainants did not respond to these points. However，in Exhibit JE-165，the complainants acknowledged higher costs in choosing alternatives to refractory-grade bauxite，albeit at levels lower than those claimed by China. The complainants submit that in any event increased prices of alternative materials are offset by the increased lifespan or performance of those alternatives.

7.343 In the Panel’s view，data submitted by both parties demonstrate the complexity in determining the availability of a substitute. Both parties agree that price would factor into a decision （including the cost of switching to a substitute）. The properties of the materials as well as the particular application of that material would also factor into an assessment of substitutability.

7.344 Even assuming conditions arose that would reduce the cost of substituting refractory-grade bauxite for an alternative，this would not persuade the Panel to alter its conclusion that refractory-grade bauxite is an “essential” product to China. The inherent complexity in assessing substitutability reveals that switching from one material to the next，and potentially，from one supplier to the next，is not an easy decision. Regardless，given the evidence of its significant use in various sectors，it is foreseeable that refractory-grade bauxite would continue as an important intermediary product to the production of steel and would continue to serve as an important driver for the Chinese economy.

7.345 Before proceeding，the Panel expresses its view that the mere designation of a product as essential or the imposition of conservation-related restrictions imposed on extraction or processing should not be relevant to the assessment of whether a product is “essential” to a Member. A Member exercises its own discretion on whether to impose conditions that affect the availability of a product. The conservation-related measures presumably are put in place because they are necessary to protect an essential product；they should not in and of themselves support the conclusion that a product is in fact essential. Therefore，the Panel considers that these factors should not be taken into consideration. Moreover，the systemic implications of deciding “essentialness” based on either the presence or lack of regulatory measures is problematic；it would allow a Member to manufacture “essentialness” when none exists. The Panel wishes to make clear that it is not in any way suggesting that this is the case here.

7.346 The Panel does not consider China’s application of the measure to be “temporarily applied” within the meaning of Article Ⅺ：2（a） to justify its imposition under that provision as a measure to either prevent or relieve a “critical shortage”.

7.347 The Panel recalls that a “shortage” refers to a deficiency in the quantity of goods. The product’s importance in use，though relevant in an assessment of whether a product is “essential” to a Member，and perhaps indicative of future demand for a product，does not inform whether a shortage currently exists. China argues that the “supply” of refractory-grade bauxite is affected by the following：（ⅰ） the remaining reserve lifespan of refractory-grade bauxite；（ⅱ） lack of availability of refractory-grade bauxite in China and abroad；（ⅲ） lack of cost-affordable substitutes for refractory-grade bauxite；（ⅳ） restriction arising from other barriers，including conservation，licence，health，safety，environmental and other regulatory measures；（ⅴ） fees and taxes；（ⅵ） investment barriers；and （ⅶ） resistance to mining activities at local and community levels.

7.348 China has had an export quota in place on exports of bauxite classifiable under HS No. 2508.3000 dating back to at least 2000. China’s estimation of a 16-year reserve for bauxite suggests that China intends to maintain its measure in place until the exhaustion of remaining reserves （in keeping with its contention that it needs to restrain consumption），or until new technology or conditions lessen demand for refractory-grade bauxite. In line with this，China has explained that its export quota on refractory-grade bauxite forms part of a conservation plan aimed at extending the reserves of refractory-grade bauxite，which is applied temporarily to relieve the critical shortage caused by factors other than the product’s availability.

7.349 The Panel explained above that if Article Ⅺ：2（a） were interpreted to permit the long-term application of conservation measures，Article ⅩⅩ（g） would lose its meaning. Moreover，the Panel observed that the permissibility of the mention of imposing long-term measures related to conservation purposes under Article ⅩⅩ（g） is tempered by the requirement to impose measures in conjunction with restrictions on domestic consumption or production，and the additional requirements of the chapeau to Article ⅩⅩ. Article Ⅺ：2（a），by contrast，does not require a balancing between domestic interests and that of other Members. Article Ⅺ：2（a） instead imposes different restraints：that measures be applied “temporarily” when addressing a domestic crisis or critical matter.

7.350 The Panel does not consider that China’s restriction on exports of refractory-grade bauxite，which has already been in place for at least a decade with no indication of when it will be withdrawn and every indication that it will remain in place until the reserves have been depleted，can by any definition be considered to be “temporarily applied” to address a critical shortage within the meaning of Article Ⅺ：2（a）. On this basis，the Panel concludes that China cannot justify its export quota pursuant to Article Ⅺ：2（a）.

7.351 The Panel cannot agree with China that it currently faces a “critical shortage” of refractory-grade bauxite in the sense of Article Ⅺ：2（a）. Even if the Panel were to accept China’s claim of a 16-year remaining reserve lifespan for refractory-grade bauxite，in the Panel’s view，this would not demonstrate a situation “of decisive importance” or one that is “grave”，rising to the level of a “crisis”. As noted above，measures under Article Ⅺ：2（a） are to be “temporarily applied” to address a “critical shortage”；a measure destined to be in place permanently-i.e.，for the full 16 years until its object has disappeared-seems to suggest it is addressing something other than a “critical shortage”，as that term is used in Article Ⅺ：2（a）. Moreover，while China has submitted evidence of the vital nature of bauxite to its economy，it is not clear to the Panel that lifespan reserve estimates could not change due to advances in reserve detection or extraction techniques，or that additional capacity could not come online within the ensuing 16-years that would alleviate or eliminate China’s concerns about availability of refractory-grade bauxite over the long term. Moreover，the complainants dispute the accuracy of China’s estimate，instead alleging that refractory-grade bauxite has a remaining lifespan of 91 years. China contests the complainants’estimation of a 91-year remaining lifespan.

7.352 The Panel rejects the argument that regulatory environmental or conservation-related restrictions imposed by China on the extraction or processing of a product in China should be taken into consideration when assessing whether a “critical shortage” of a product exists. These include the imposition of production caps，or licence，health，safety，environmental and other regulatory measures，and fees and taxes. As discussed...above in respect of the essentialness of a product，accepting this view would be problematic，as it would allow a Member to claim the existence of a critical shortage when objectively none exists. In addition，China has not provided specific evidence that there are barriers to investment or that local or regional communities’disapproval has disrupted the availability of refractory-grade bauxite.

7.353 For the foregoing reasons，the Panel concludes that China has failed to demonstrate that the export quota applied to refractory-grade bauxite is justified pursuant to Article Ⅺ：2（a） of the GATT 1994.


（c）Summary


7.354 Article Ⅺ：2（a） permits the application of restrictions or prohibitions “temporarily” to address “critical shortages” of “essential products”. The Panel concluded that a product may be “essential” within the meaning of Article Ⅺ：2（a） when it is “important” or “necessary” or “indispensable” to a particular Member. This may include a product that is an input to an important product or industry. The determination of whether a particular product is “essential” to a Member must take into consideration the particular circumstances faced by that Member at the time in which a Member seeks to justify a restriction or prohibition under Article Ⅺ：2（a）. The Panel concluded that the term “critical shortage” in Article Ⅺ：2（a） refers to situations or events that are grave or provoking crises and which can be relieved or prevented through the application of measures on a “temporary”，and not an indefinite or permanent，basis.

7.355 Bearing these conclusions in mind，the Panel concludes that refractory-grade bauxite is “essential” to China. However，the Panel finds that China has not demonstrated that its export quota on refractory-grade bauxite is “temporarily applied” within the meaning of Article Ⅺ：2（a） to either prevent or relieve a “critical shortage”.

第六节 贸易法规透明度：GATT第10条

在GATT的起草中，各缔约方认识到，如果各国的海关法律法规缺乏透明度的话，将会给自由贸易造成很大的阻碍。为此，缔约方制定了GATT第10条，要求各缔约方将对海关分类、海关估价、关税税率、国内税率和其他费用普遍适用的法律、法规、司法判决和行政裁定迅速公开，供相关人员了解和查询。这个规定同样适用于与进出口贸易有关的，如运输、保险、仓储等要求、限制和禁令。同时，条文规定，不得在普遍适用的措施正式公布之前采取这些措施。此外，条文还要求各缔约方统一、公正和合理地管理所有上述法律、法规、判决和裁定。

在“中国—原材料案”中，专家组对GATT第10条透明度规则的运用作出了以下裁决。


CHINA-MEASURES RELATED TO THE EXPORTATION OF VARIOUS RAW



MATERIALS WT/DS394，395，398/R


7.798 The European Union claims that China does not publish the total amount of export quota for zinc that it will allocate for a specific year. It also asserts that China does not publish any information regarding the conditions that interested enterprises should satisfy in order to be allocated a zinc export quota. The European Union continues that China does not publish any invitation for applications for an export quota by interested enterprises，or a list of the enterprises that have been allocated a zinc export quota. As a result，neither interested enterprises，nor other WTO Members，know how much zinc China will allow to be exported，when the allocation of the export quotas will take place，how and to whom applications are to be submitted，or which conditions applicants should satisfy.

7.799 China responds that pursuant to Article I（ⅰ） of the 2010 Export Licensing Catalogue，exports of zinc ores are subject to a quota allocated directly. China explained that MOFCOM has not authorized a 2010 quota for zinc. In other words，China says that in 2010，MOFCOM did not make effective the quota on zinc by setting a particular quota amount available for exports. As a result，no zinc could be exported from China in 2010. Finally，China states that it “does not assert any defence in connection with this failure to set the quota amount for zinc ores in 2010”. In 2009，there also appears to have been a prohibition on the export of zinc from China.

7.800 We recall that Article Ⅹ：1 states in relevant part：

“Laws，regulations，judicial decisions and administrative rulings of general application，made effective by any contracting party，pertaining to... requirements，restrictions or prohibitions on... exports shall be published promptly in such manner as to enable governments and traders to become acquainted with them...”

7.801 As set out above，WTO Members are required to publish promptly all laws，regulations，judicial decisions and administrative rulings in such a way as to enable governments and traders to become acquainted with them. The European Union is required to establish that China’s failure to authorize a zinc quota for 2009 is a measure within the terms of Article Ⅹ：1 that had been made effective，thereby requiring prompt publication so as to enable governments and traders to become acquainted with it.

7.802 As the Appellate Body said in US-Corrosion-Resistant Steel Sunset Reviews
 ，“any act or omission attributable to a WTO Member can be a measure of that Member for purposes of dispute settlement”. The Panel considers that the decision by MOFCOM not to publish the zinc quota is a measure of China for the purposes of WTO dispute settlement. China’s Foreign Trade Law delegates MOFCOM as the government agency responsible for the administration of China’s export quotas. Furthermore，MOFCOM is directed to determine the total amount of the annual export quota for each good subject to export quotas and to announce the total amount of the annual export quota for each product by 31 October of the preceding year. Thus，this determination by MOFCOM of the quota amounts，including determining the zinc quota，is an act or omission attributable to China. Moreover，it is clear that the measure pertains to “requirements，restrictions，or prohibitions” on exports.

7.803 As to the requirement that it be a “law，regulation，judicial decision ［or］ administrative ruling of general application”，the Panel notes the broad scope of this phrase and considers that it includes a wide range of measures that have the potential to affect trade and traders. Consequently，the Panel concludes that the failure to set an export quota for zinc is a “law，regulation，judicial decision ［or］ administrative ruling” falling within the ambit of Article Ⅹ：1.

7.804 The Panel considers further that MOFCOM’s failure to set a quota amount is a “law，regulation，judicial decision ［or］ administrative ruling” of general application. It affects any enterprise wishing to export the zinc quota；hence it fulfils the “general application” criterion.

7.805 On the question of whether a measure had been made effective，the panel in EC-IT Products held that “the term ‘made effective’under Article Ⅹ：1 of the GATT 1994 also covers measures that were brought into effect，or made operative，in practice and is not limited to measures formally promulgated or that have formally ‘entered into force’.” The Panel considers that the failure to set a quota amount for zinc comes within the scope of this term. It is “law，regulation，judicial decision ［or］ administrative ruling” that has been made operative in that there has been no export of zinc.

7.806 Concerning the requirement to publish promptly the relevant measures，in this case，the omission to set a quota for zinc，the Panel observes that China has not denied that it has not published the quota，or lack thereof，for zinc. Additionally the failure to publish the quota has had a practical result as interested exporters did not know that effectively，they were unable to export zinc. The Panel considers that under its Article Ⅹ：1 obligations，China should have published its decision not to make “effective the quota on zinc by setting a particular quota amount available for exports” in such a manner as to enable governments and traders to become acquainted with that decision.

7.807 Consequently，the Panel concludes that the failure by China to publish promptly MOFCOM’s decision not to authorize an export quota for zinc in such manner as to enable governments and traders to become acquainted with it is inconsistent with Article Ⅹ：1 of the GATT 1994.

第七节 《进口许可程序协定》

同原产地规则一样，进口许可程序也是实施贸易政策的一种工具。由于进口许可程序本身很容易被当作一种非关税贸易壁垒使用，乌拉圭回合制定了一套详细的规则，体现在《进口许可程序协定》（Agreement on Import Licensing，ILP）中，以防止许可程序成为贸易的阻碍。该协定实际上是对20世纪70年代谈判达成的东京回合守则的修改。当时，东京守则的签署方数量有限。现在，作为《WTO协定》的一部分，该协定约束全体WTO成员。除乌拉圭回合的《进口许可程序协定》之外，有关许可程序的规定，还有一部分包含在GATT第13.3条中。

《进口许可程序协定》内容简单明了，共8条。第1条为总则，规定了协定的基本原则和要求。第2和第3条分别是对两种许可形式——自动与非自动许可——的实体规定。其他5条为机构管理等方面的规定。

1.基本要求
 
[72]



总则将“进口许可”定义为“用以实施进口许可制度的行政程序”。基于这个定义，协定要求许可申请的规则要中立，管理的规则要公平、平等，所有规则以及相关信息，在可能的情况下，必须于生效前21天公布，但无论如何，公布的时间不能晚于生效之日。这些规则和信息包括申请许可的资格、申请受理的部门、许可限制的产品等。任何变更，包括许可申请和延期的程序，必须至少提前21天通知。对于那些规定了截止日期的申请，应尽量安排同一个管理机构进行接洽，并给予21天或更长的反应时间。微小的单证错误不得作为拒绝申请的理由，而且，对微小的错误或遗漏不得加以不适当的处罚。如果进口产品与进口许可证中列明的价值、数量或重量有微小变化（minor variations），只要变化符合正常商业做法，这些产品就应当被接受。此外，许可证持有者与不需要许可证货物的进口商应在同样的基础上获得支付进口产品所需的外汇。

2.自动进口许可
 
[73]



一般而言，进口许可程序的使用出于两种目的。
 
[74]

 一种是管理配额或其他进口限制。这种情况下使用的许可程序被称为“非自动许可程序”，因为只有当进口商获得进口配额后才需要启动这个程序申请许可证。另一种是对进口产品进行追踪，通常被称为“自动许可”。

所谓自动许可，是指申请在所有情况下均能获得批准，因此，其申请程序对贸易没有限制性影响。对于这类进口许可，协定规定申请程序必须满足以下要求：（a）任何个人、企业和机构，只要其经营满足法律对从事自动进口许可管理产品的进口要求，就有资格申请和获得进口许可证；（b）许可证申请可在货物结关前任何一工作日提交；（c）以适当和完整形式提交的许可证申请，在管理上可行的限度内，应在收到后立即批准，最多不能超过10个工作日。

3.非自动进口许可
 
[75]



不能满足上述条件的许可被称为非自动许可。在对非自动许可的程序管理上，协定要求这种许可程序对贸易的限制和扭曲，只能限于程序限制本身，而不能扩大到进口产品上。为此，管理方必须公布足够的信息，以使贸易商了解许可证发放依据。同时，其他贸易利益方有权要求管理方提供许可证发放以及相关产品贸易的详细情况。

如果许可证是用来管理进口配额，则必须公布配额的数量或价值以及申请日期。如果进口国配额是在供应国之间进行分配，则必须通知所有供应国，并向它们公布其他相关信息。如果配额是按照先来先领（first-come first-served）的原则发放，则处理申请的期限不得超过30天。如果所有申请予以同时考虑，处理期限不得超过60天。

关于许可证的申请资格，任何满足管理方有关规定的进口商都有资格申请，并有权询问被拒绝的原因。被拒绝者还有权提请上诉或审议。协定规定，许可证的有效期应当合理，不得妨碍远地来源的进口。

关于许可证分配，协定要求考虑申请者过去对许可证的使用是否充分等因素，必须给予新的进口商合理的机会，特别是最不发达国家和发展中国家的产品进口商。

4.其他规定

协定包括有关通知和审议各成员许可程序的规则、机构和措施的详细规定。协定成立了“进口许可程序委员会”（Committee on Import Licensing），对所有成员开放，负责监督该协定的实施，并根据通知审议协定实施情况。通知包括对年度问卷（annual questionnaire）的答复。协定要求任何新的进口许可程序，或对程序的任何变更，都必须在公布60天内通知进口许可程序委员会。如果一成员方没有将这些新的或更改过的程序进行公布，其他成员可以对这些内容进行公布。
 
[76]

 除发展中国家有2年时间满足自动许可的某些要求外，协定没有规定过渡期。现在，各条款已全部生效。
 
[77]



第八节 《装运前检验协定》

与国际贸易合同中着重货物规格与质量的装船前检验条款不同，WTO的装运前检验是指货物启运前接受政府指定的专门公司关于货物价值的检验。
 
[78]

 它与海关估价关系密切，被很多国家用来保证进出口货物的申报价格不被抬高或压低。压低货物的海关报价（under-declaration），目的是逃避关税，会减少货物申报国的关税收入。而抬高海关报价（over-declaration），则是一种传统的非法转移资本方式，通常发生在有外汇控制的出口国。为防止这些现象，一些国家将指定代理公司签发的装运前“检验结果清洁报告书”（clean report of findings）作为进出口产品的一个重要条件。但装运前检验增加进口商的成本并导致进口迟延，同时，政府要求的检验可能改变货物估价，影响贸易方的合同关系。

乌拉圭回合谈判达成的《装运前检验协定》在非歧视和透明度原则下，为政府指定的检验公司以及这些公司核实价格的工作提供了指导原则，同时规定了解决贸易商与检验公司之间争端的程序。

协定规定十分具体，共分9条。第1条明确了协定适用范围及相关的定义。第2、3条分别为用户成员和出口成员的义务，其中“用户成员义务”几乎占了整个协定的一半，规定了最重要的价格核实问题。其他几条分别为程序及管理的有关内容。

1.协定的适用范围
 
[79]



协定的适用范围为各成员领土内实施的所有装运前检验，而检验内容主要包括货物的质量、数量、价格、汇率和融资条件等。
 
[80]



2.用户成员义务

协定的核心内容是第2条的“用户成员的义务”，而第2条最重要的部分是有关价格核实（price verification）的规定，主要内容是：政府指定的装运前检验公司对货物进行的估价，必须根据第2.20条的价格核实标准进行，否则，不能证明合同价格不真实；在进行检验时，价格比较应根据在相同或大致相同的时间内，在竞争和可比的销售条件下，符合商业惯例并来自同一出口国供出口的相同或相似货物的价格，扣除任何适用的标准折扣后进行比较。这个规定不要求对同一国家的产品价格进行比较，考虑了一些发展中国家的实际情况。在一些发展中国家，国内市场销售价格相比起其他国家而言定得过高。

条文对可接受的价格比较作了详细的规定：要求比较必须根据真正可比的价格进行，同时必须考虑进口国相关的经济因素，适当考虑销售合同的条件和各种调整因素，不得任意限定最低价格；在审查运输价格时，不能对合同规定的运输形式提出疑问；禁止使用进口国国内货物的销售价格、来自另一国的出口产品价格、生产成本以及任意或虚构的价格。

条文还包含了其他一系列规定：要求用户成员政府要保证装运前检验不造成歧视，程序和标准对所有出口商平等适用，且所有检验人员按照相同的标准进行检验；检验必须符合GATT第3.4条的国民待遇要求；检验在出口国进行，但复杂商品除外，检验可以在生产国进行；货物需要满足的标准是销售合同要求的标准，如果合同未做规定，使用国际标准；检验人员必须向出口商提供有关检验程序、标准、相关法律、他们对检验公司的权利、检验要求涉及的最低装运价值等全部信息；保密规则禁止检验公司询问关于专利方法、内部成本、利润水平和出口商与供应商合同细节的问题；检验公司在检验货物时须避免不合理的延迟；在进行检验的5天内，应提供“检验结果清洁报告书”或不予签发报告书的书面说明；如果不予签发清洁报告书，应允许出口商提出书面意见，并尽早进行复检；应请求，检验公司必须对价格或汇率进行初步核实，除非货物与进口许可证或文件不符，核实的价格或汇率将是有效的；检验公司的检验程序必须避免利益冲突；最后，检验公司必须在设有检验办公室的城市或港口至少指定1名工作人员，在办公时间接受和审议出口商的上诉或意见，并对此作出决定。

3.出口成员义务
 
[81]



协定对出口成员的义务规定只有3条——非歧视、透明度和技术援助。条文规定，出口成员必须保证有关装运前检验的法律法规是以非歧视的方式实施，并及时公布。如果提出请求，应向用户成员提供技术援助，以实现协定目标。

4.其他规定

协定的其他主要规定，是关于快速、独立审议解决争端的规定。如果出口商和检验公司在两天内不能解决某项争端，则双方都可以将争端提交“国际检验机构联合会”（International Federation of Inspection Agencies，IFIA）和“国际商会”（International Chamber of Commerce，ICC）。
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 《装运前检验协定》没有设立专门委员会监督协定的实施，这在WTO各协定中很少见。协定的实施由货物贸易理事会直接监督，在部长级会议上每3年审议1次，并根据经验进行修正。
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第八章 一般例外与安全例外：GATT第20条、第21条

GATT第20条，是关于WTO义务一般例外的规定，共10项。这些内容，牵涉一个国家非常重要的各个方面。对它们所采取的相应保护措施，历来被认为应当由各国政府根据本国具体情况自行决定。第20条的内容，除环境保护、人类健康等实体规定，前言部分要求各成员在临时启动例外措施时，必须保证“所采取的措施，在任何情况下都不构成在情形相同的国家之间任意或不合理歧视的手段，或对国际贸易的变相限制”。根据条款内容，在判定是否属于例外规定的情况时，各成员应该参照最低损害原则，即所采取的措施，必须是可能实现的最低贸易限制。

题为“安全例外”的第21条案例不多，案件分析也往往只在GATT理事会有关经济限制和经济抵制的争论中被引用。第21条大多数条文内容清晰明确，只有第21（b）（Ⅲ）条引发了一些关于适用范围的争议。

第一节 GATT第20条：一般例外

一 第20条导言

第20条前言规定：

Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail，or a disguised restriction on international trade，nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures：在WTO争端裁定中，第20条前言涉及的争议问题通常为“arbitrary or unjustifiable discrimination”，“disguised restriction”以及由该前言的规定引申出来的“最低贸易限制原则”。

1.任意或不合理的歧视（arbitrary and justifiable discrimination）

在“美国—禁止某些虾及虾类制品的进口案”的审理中，上诉机构裁定，第20条前言的目的，是为了避免各例外规定滥用情况的发生。该案裁定，美国对虾产品的进口禁止既任意，又不合理。不合理在于不能仅因为其他成员没有采取同样的环境保护措施而对他们采取进口限制，这样的做法，不是最低贸易限制标准。尤其该案中，美国没有给予出口国机会解释没有达到美国标准的原因，没有给予出口国机会解释他们所采取的捕捞方式不会对海龟生存造成威胁。该进口限制是任意的，因为出口国为了获得美国出口资格而必须通过的许可程序不透明，且非常难以预测。

2.变相限制（disguised restriction）

在“美国—禁止进口加拿大金枪鱼及其产品案”中，专家组裁定，禁止法令已清楚表明了立法动机，因此，根据法令采取的措施不算是“变相”措施。

3.最低贸易限制原则

“最低贸易限制原则”或称“最小损伤原则”要求。当成员有理由临时采取歧视措施时，必须采取对贸易产生最小限度扭曲作用的措施。上诉机构在WTO首例上诉案件“美国—新配置汽油与常规汽油标准案”中清楚表明，这个原则包含在第20条前言的内容中。它不仅只对那些条款中包含了“必须”一词的例外规定适用。它适用于所有例外措施。该案中，上诉机构指出，美国本来可以选择采取其他限制性更小的措施，甚至根本不需要违背GATT义务。但美国不仅没有这样做，甚至没有尝试与出口国政府达成合作谅解。

在“泰国—香烟的进口限制与国内税征收案”中，专家组裁定，泰国政府对进口香烟所采取的全面进口禁令，属于不必要的歧视性措施，违反了第20条的规定。泰国可以通过其他限制性较弱的措施，如广告宣传、提高税率等，达到减少香烟消费的目的。

二 第20（a）条

第20条允许成员政府为保护公共道德而采取WTO义务的措施。典型的情况如对黄色、淫秽，以及带有种族歧视倾向的出版物所采取的禁止性措施等。

三 第20（b）条

WTO体系中，与第20（b）条内容相关的还有另外两个协定：《技术性贸易壁垒协定》（TBT）和《实施卫生与植物卫生措施协定》（SPS）。一般而言，只要满足这两个协定规定标准的措施，都会被认为是必要的措施。

以下是关于第20（b）条的两个案例。第一个案例是“美国—禽肉案”专家组关于GATT第20（b）条与《SPS协定》关系的裁定。该案涉案措施与《SPS协定》合规性的裁定见第8章相关部分。GATT第20（b）条与《SPS协定》关系的背景介绍见第九章第二节“《SPS协定》的产生”部分。

1.“美国—禽肉案”


US-CERTAIN MEASURES AFFECTING IMPORTS OF POULTRY FROM CHINA



WT/DS392/R


7.458 The United States has put forward an affirmative defence under Article XX（b） of the GATT 1994. For the United States，Section 727 was enacted in order to “protect human and animal life and health from the risk posed by the importation of poultry products from China”. The United States invokes this provision as a defence in case the Panel finds a violation of Article I：1 and XI of the GATT 1994 by Section 727.

7.459 Article XX（b） of the GATT 1994 provides for a justification to otherwise WTO-inconsistent measures when they are “necessary to protect human，animal or plant life or health”. Having found that Section 727 is inconsistent with Articles I：1 and XI：1 of the GATT 1994，the Panel will proceed to examine the United States’defence under Article XX（b） of the GATT 1994.

7.460 We note that we have found that Section 727 is an SPS measure which is inconsistent with Articles 2.2，2.3，5.1，5.2 and 5.5 of the SPS Agreement. We also note that the preamble and other provisions of the SPS Agreement specifically relate the SPS Agreement to Article XX（b） of the GATT 1994. In this respect，the parties have argued around the issue of the interpretation of Article XX（b） of the GATT 1994 and how the SPS Agreement provides context. In our view，the crux of the matter is whether it is possible to justify Section 727 under Article XX（b） of the GATT 1994 as necessary to “protect human and animal life and health from the risk posed by the importation of poultry products from China” if that measure is inconsistent with various provisions of the SPS Agreement.

7.461 Accordingly，we will commence our analysis of the United States’defence under Article XX（b） by looking into the relationship between Article XX（b） of the GATT 1994 and the SPS Agreement.

7.462 When asked about the relationship between the SPS Agreement and Article XX（b） of the GATT 1994，the United States agrees that the SPS Agreement，as one of the covered agreements，is context for Article XX（b），just as other parts of the WTO Agreement are context. The United States cautions，however，by stating that a consideration of “context” under the VCLT occurs when there is a specific question of treaty interpretation. In its view，the fact that the SPS Agreement is context for Article XX（b） does not mean that any particular element of the SPS Agreement becomes a part of the legal text for the consideration of a justification under Article XX（b）. In the United States’view，it would be incorrect to consider that Article XX（b） is to be interpreted as somehow incorporating all the obligations of the SPS Agreement. In the United States’view，there is nothing that makes the SPS Agreement more relevant than，for example，Article XIV of the GATS.

7.463 When asked about which provisions of the SPS Agreement the Panel should examine as context for Article XX（b），the United States argued that it would be incorrect to view the SPS Agreement as altering the scope or adding to the scope of Article XX（b），or as necessarily being more “immediate” context than other provisions of the covered agreements.

7.464 China argues that the provisions of the SPS Agreement provide relevant and immediate context for interpreting Article XX（b）. In China’s view，the close relationship between Article XX（b） and the SPS Agreement is reflected in the preamble and the presumption of consistency set forth in Article 2.4 of the SPS Agreement. When asked about which provisions of the SPS Agreement should the Panel examine as context for Article XX（b），China responded that the Panel should take Articles 2，3，5，6 and 8 of the SPS Agreement under consideration. China argued that these provisions relate to the justification for a given measure，along with disciplines on non-discrimination in the application of such measure.

7.465 The Panel is thus confronted with the issue of the relationship between Article XX（b） of the GATT 1994 and the SPS Agreement. ...the question is whether it is possible to justify Section 727 under Article XX（b） of the GATT 1994 as necessary to “protect human and animal life and health from the risk posed by the importation of poultry products from China” when we have found that it is an SPS measure which is inconsistent with Articles 2.2，2.3，5.1，5.2 and 5.5 of the SPS Agreement.

7.466 In examining the relationship between Article XX（b） and the SPS Agreement，we recall the customary rules of interpretation set out in the VCLT. The Panel also recalls that in accordance with Article Ⅱ：2 of the WTO Agreement，the multilateral trade agreements included in its Annexes 1，2 and 3 must be interpreted as a whole，and in a manner that gives meaning to all of them harmoniously.

7.467 We shall start by looking at the text of the chapeau of Article XX of the GATT 1994 and，in particular，its paragraph （b），which read as follows：

“Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail，or a disguised restriction on international trade，nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures：...

（b）necessary to protect human，animal or plant life or health...”

7.468 There is obviously no explicit reference to the SPS Agreement in the text of Article XX（b） of the GATT 1994 because the text of this provision is a restatement of the GATT 1947 which pre-dates the SPS Agreement. It does however refer to measures “necessary to protect human，animal or plant life or health”.

7.469 We now turn to the SPS Agreement. Starting with the preamble of the SPS Agreement，we see that it does either explicitly refer to Article XX（b） of the GATT 1994 or to its wording，on several and meaningful occasions. The preamble reads as follows in the relevant portions：

“Reaffirming that no Member should be prevented from adopting or enforcing measures necessary to protect human，animal or plant life or health，subject to the requirement that these measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between Members where the same conditions prevail or a disguised restriction on international trade；...

Desiring therefore to elaborate rules for the application of the provisions of GATT 1994 which relate to the use of sanitary or phytosanitary measures，in particular the provisions of Article XX（b）；...

7.470 Hence，the preamble explicitly states that the purpose of the SPS Agreement is to “elaborate rules for the application of...，in particular，Article XX（b）”，including a clarification in footnote 1 that such a reference to Article XX（b） also includes the chapeau of that Article. We note that the preamble actually commences by paraphrasing the wording of Article XX（b） and that of the chapeau of Article XX of the GATT 1994.

7.471 We also note that the preamble uses the word “elaborate” to qualify the relationship of the SPS Agreement with Article XX（b）. The ordinary meaning of the word “elaborate” is to “explain something in detail”. Accordingly，when the preamble states that the SPS Agreement elaborates the rules for the application of Article XX（b），it is thus saying that the SPS Agreement “explains in detail” how to apply Article XX（b）. Because the SPS Agreement only applies to SPS measures，this conclusion would apply in respect of measures found to be SPS measures，such as Section 727.

7.472 This is further confirmed by the wording of a number of provisions throughout the SPS Agreement which either explicitly refer to Article XX（b） or mirror relevant language in that provision.

7.473 As pointed out by the panel in EC-Hormones，Article 2 of the SPS Agreement is an example of rules that elaborate Article XX（b）. In particular，Article 2.4 of the SPS Agreement includes a presumption whereby SPS measures conforming to the SPS Agreement are presumed to be consistent with Article XX（b） of the GATT 1994. Article 2.4 of the SPS Agreement reads：

“Sanitary or phytosanitary measures which conform to the relevant provisions of this Agreement shall be presumed to be in accordance with the obligations of the Members under the provisions of GATT 1994 which relate to the use of sanitary or phytosanitary measures，in particular the provisions of Article XX（b）.”

7.474 Similarly，Article 3.2 of the SPS Agreement includes a presumption to the effect that SPS measures that conform to international standards are deemed necessary and presumed consistent with the relevant provisions of the SPS Agreement and the GATT 1994.

7.475 We also note that the definition of SPS measures in Annex A（1） of the SPS Agreement，although not referring directly to Article XX（b） of the GATT 1994，does encompass measures applied to protect animal or plant life or health as well as human life or health. We recall that Article XX（b） of the GATT 1994 refers to measures “necessary to protect human，animal or plant life or health”. Hence，the same type of measures. Although Article XX（b） of the GATT 1994 could be seen as encompassing more measures than those defined in Annex A（1） of the SPS Agreement；measures of the type defined in Annex A（1） are included within the type of measures contemplated in Article XX（b） of the GATT 1994.

7.476 We also note that Articles 2.3 and 5.5 of the SPS Agreement refer to “arbitrary or unjustifiable” discrimination and distinctions. Those same provisions also refer to “disguised restrictions on international trade”. Both of these phrases echo the language of the chapeau of Article XX.

7.477 It is not uncommon for the specific agreements on trade in goods to be elaborations on provisions of the GATT 1994. Indeed，we find support for our understanding of such a relationship in the way WTO Members have elaborated other provisions of the GATT 1994 through specific covered agreements. The Customs Valuation Agreement，for example，elaborates the provisions of Article Ⅶ of the GATT 1994，the Anti-Dumping Agreement and the Agreement on Subsidies and Countervailing Measures provide that they explain the implementation and application of Article VI of the GATT 1994，and the Agreement on Safeguards provides that it clarifies and reinforces the disciplines of GATT 1994，specifically those of Article XIX.

7.478 The negotiating history of the SPS Agreement also appears to confirm our interpretation. The Negotiating Group on Agriculture established by the Group of Negotiations on Goods，sought to strengthen the GATT rules and disciplines，in particular Article XX（b） recognizing the need to rely on scientific evidence for SPS measures. This strengthening of GATT rules and disciplines was to be done by developing a set of principles that would govern the use of SPS regulations and barriers. In this sense，one of the purposes of SPS Agreement was to complement Article XX（b） by providing specific provisions that SPS measures must comply with in order to be consistent with Article XX（b）.

7.479 We therefore conclude that the SPS Agreement elaborates and thus explains the provisions of Article XX（b） in further detail when dealing with SPS measures. In the Panel’s view，this interpretation gives meaning to both Article XX（b） of the GATT 1994 and the SPS Agreement in a harmonious manner.

7.480 Our next step would be to consider the implication of such a conclusion on our question；i.e.whether it is possible to justify Section 727 under Article XX（b） of the GATT 1994 as necessary to “protect human and animal life and health from the risk posed by the importation of poultry products from China” when we have found that it is an SPS measure which violates，inter alia
 ，Articles 2.3，5.1，5.2 and 5.5 of the SPS Agreement.

7.481 We note that the United States has argued that merely because the SPS Agreement is context for Article XX（b） does not mean that Article XX（b） is to be interpreted as somehow incorporating all the obligations of the SPS Agreement. We disagree to a certain extent. Given our conclusion that the SPS Agreement explains the provisions of Article XX（b） in further detail and because the SPS Agreement only applies to SPS measures，the SPS Agreement thus explains in detail the provisions of Article XX（b） in respect of SPS measures. Since that is the case，we have difficulty in accepting that an SPS measure which is found inconsistent with provisions of the SPS Agreement such as Articles 2 and 5，which are explanations of the disciplines of Article XX（b），could be justified under that same provision of the GATT 1994. Additionally，we recall that Article 2.1 of the SPS Agreement provides that Members have a right to take SPS measures necessary for the protection of human，animal，or plant life or health，provided that such measures are not inconsistent with the provisions of the SPS Agreement. Therefore，the Panel is of the view that an SPS measure which has been found inconsistent with Articles 2 and 5 of the SPS Agreement，cannot be justified under Article XX（b） of the GATT 1994.

7.482 We are not deciding that any analysis of Article XX（b） must be done with reference to the SPS Agreement. We are only saying that，where an SPS measure is concerned，the provisions of the SPS Agreement become relevant for an analysis of Article XX（b） and，furthermore，where such an SPS measure has been found inconsistent with provisions of the SPS Agreement such as Articles 2 and 5，the disciplines of Article XX（b） cannot be applied so as to justify such a measure.

7.483 We therefore find that，because we have found that it is inconsistent with Articles 2.2，2.3，5.1，5.2 and 5.5 of the SPS Agreement，the United States has not demonstrated that Section 727 is justified under Article XX（b） of the GATT 1994.

2.“中国—原材料案”

分析第20（b）条的第二个案例是“中国—原材料案”。在该案专家组对第20（b）条的适用作出了详细的分析。


CHINA-MEASURES RELATED TO THE EXPORTATION OF VARIOUS RAW



MATERIALS，WT/DS394，395，398/R


7.470 China invokes Article XX（b） of the GATT 1994 to justify certain export duties and export quotas it maintains on certain raw materials. ...

7.471 ...As for the export duties on EPR products，China contends that they will lead to a reduction in the production of these raw materials，thus reducing the pollution they cause. ...

7.473 The Panel will discuss first the legal interpretation of Article XX（b）. Second，we will consider the export restrictions mentioned above and determine whether they are “necessary” to protect the health of the Chinese people.


（a）Interpretation of Article XX（b） of the GATT 1994




（ⅰ）Whether the measure falls within the range of policies designed to protect human，animal or plant life or health...



7.478 For a measure to be justified under Article XX（b），the measure must be “necessary to protect human，animal or plant life or health” and also must comply with the chapeau of Article XX.

7.479 Thus a panel must，first，determine whether the challenged measure falls within the range of policies designed to protect human，animal or plant life or health. ...A broad range of policies have been recognized as protecting human，animal，and plant life or health，such as the reduction of air pollution resulting from the consumption of gasoline；and the reduction of the risks arising from the accumulation of waste tyres. Panels and the Appellate Body are，however，not entitled to question a Members’chosen level of protection. WTO Members enjoy “the right to determine the level of protection of health that they consider appropriate in a given situation”.

7.480 A panel must thereafter ensure that a measure is “necessary” to fulfil the invoked policy objective. Article XX（b） requires that a Member’s measure is “necessary” to achieve the objective it pursues. The degree of necessity envisioned was examined by the Appellate Body in Korea-Various Measures on Beef，where it concluded that a “necessary” measure is，in a continuum，located significantly closer to the pole of “indispensable” than to the opposite pole of simply “making a contribution to”. The Appellate Body further elaborated that an assessment of necessity involves “a process of weighing and balancing a series of factors which prominently include the contribution made by the compliance measure to the enforcement of the law or regulation at issue，the importance of the common interests or values protected by that law or regulation，and the accompanying impact of the law or regulation on imports or exports.”

7.481 More recently in Brazil-Retreaded Tyres
 ，the Appellate Body reiterated its view that “［ⅰ］n order to determine whether a measure is ‘necessary’within the meaning of Article XX（b） of the GATT 1994，a panel must consider the relevant factors，particularly the importance of the interests or values at stake，the extent of the contribution to the achievement of the measure’s objective，and its trade restrictiveness.” It concluded that a measure contributes to the achievement of the objective “when there is a genuine relationship of ends and means between the objective pursued and the measure at issue” and that a measure is necessary if it is “apt to make a material contribution to the achievement of its objective”.



（ⅱ）The importance of the interests or values at issue



7.482 The Appellate Body recognized that “［t］he more vital or important ［the］ common interests or values” behind the policies pursued，“the easier it would be to accept as ‘necessary’a measure designed as an enforcement instrument”. Applied to Article XX（b），the Appellate Body has stated that “few interests are more ‘vital’and ‘important’than protecting human beings from health risks，and that protecting the environment is no less important”.

7.483 The Panel recalls that China invokes Article XX（b） in order to justify measures it says are necessary to protect the environment and the health of the Chinese population. The complainants contest China’s contention as to the objective of its export restrictions. For the complainants，the real objectives of the measures，many of which have been in place for years，is economic：to provide inexpensive raw materials for its downstream industry.



（ⅲ）The contribution of the measure to the objective pursued



7.484 The Appellate Body Report in Brazil-Retreaded Tyres
 distinguished between two types of contributions：the measure that “brings about” a material contribution to the achievement of its objective；and the measure that “is apt to produce” a material contribution to the objective pursued. In China-Audiovisual Products，the Appellate Body emphasized again that “the greater the contribution a measure makes to the objective pursued，the more likely it is to be characterized as ‘necessary’”.

7.485 It is also accepted that a measure could be considered “necessary” even if the contribution of the measure “is not immediately observable”. As noted above the Appellate Body observed that “certain complex public health or environmental problems may be tackled only with a comprehensive policy comprising a multiplicity of interacting measures”. As noted by the Appellate Body，with respect to such complex problems，the Appellate Body does not preclude the possibility that a “necessary” measure could contribute to one of the objectives protected under Article XX（b） as part of a policy framework comprising different measures，resulting in possible synergies between those measures. The Appellate Body in Brazil-Retreaded Tyres confirmed that “in the short-term，it may prove difficult to isolate the contribution to public health or environmental objectives of one specific measure from those attributable to the other measures that are part of the same comprehensive policy”.

7.486 Finally，it is important also to remember that the contribution of the measure can be demonstrated quantitatively and/or qualitatively：

“Such a demonstration can of course be made by resorting to evidence or data，pertaining to the past or the present，that establish that the import ban at issue makes a material contribution to the protection of public health or environmental objectives pursued. This is not，however，the only type of demonstration that could establish such a contribution......［A］ demonstration could consist of quantitative projections in the future，or qualitative reasoning based on a set of hypotheses that are tested and supported by sufficient evidence.”



（ⅳ）The trade restrictiveness of the measure



7.487 In examining the trade restrictiveness of a measure，the Appellate Body in Korea-Various Measures on Beef considered the measure’s effect “on international commerce”. Essentially，“［t］he less restrictive the effects of the measure，the more likely it is to be characterized as ‘necessary’”. In the event of a very restrictive measure，the respondent Member must demonstrate that：

“［t］he measure is carefully designed so that the other elements to be taken into account in weighing and balancing the factors relevant to an assessment of the ‘necessity’of the measure will ‘outweigh’such restrictive effect.”

7.488 This is consistent with the understanding that an inquiry into the necessity of a measure is a holistic process.



（ⅴ）Availability of WTO-consistent or less trade restrictive alternative measures



7.489 Finally，if the analysis described above yields a preliminary conclusion that the measure is necessary，this result must be confirmed by comparing the challenged measure with possible alternatives suggested by the complainants. The US-Gambling and Brazil-Retreaded Tyres reports established how the burden of proof would be allocated in establishing whether a reasonably available alternative exists. As the Appellate Body indicated in US-Gambling，while the responding Member must show that a measure is necessary，it does not have to “show，in the first instance，that there are no reasonably available alternatives to achieve its objectives.”

7.490 Alternative measures must be WTO-consistent while providing an equivalent contribution to the achievement of the objective pursued through the challenged measure. Nevertheless，the mere existence of an alternative measure is not sufficient to prove that the disputed measure is not “necessary”. Citing US-Gasoline，the Appellate Body in Brazil-Retreaded Tyres confirmed that a proposed alternative must preserve “for the responding Member its right to achieve its desired level of protection with respect to the objective pursued”. Moreover，such alternative cannot be “merely theoretical in nature，for instance，where the responding Member is not capable of taking it，or where the measure imposes an undue burden on that Member，such as prohibitive costs or substantial technical difficulties”. If the complaining Member has put forward a possible alternative measure，the responding Member may seek to show that the proposed measure does not allow it to achieve the level of protection it has chosen and，therefore，is not a genuine alternative that is，in fact，“reasonably available”.

7.491 Also relevant in a panel’s assessment of available alternatives is the capacity of the challenged Member “to implement remedial measures that would be particularly costly，or would require advanced technologies”.

7.492 In sum，we understand that a panel cannot reject an environmental protection measure，or a public health measure，by pointing to a WTO-consistent or less trade-restrictive alternative，unless that alternative is both practically and financially feasible for the Member seeking to justify a WTO-inconsistent measure under Article XX（b） and provides an equivalent contribution to the achievement of the objective pursued.

7.493 Having reviewed the panel and Appellate Body case law on the interpretation of Article XX（b），we now proceed to determine whether China’s export restrictions on EPRs can be justified pursuant to GATT Article XX（b）.


（b）Export restrictions on EPRs ...




（ⅰ）Whether the objectives of the measures are the protection of health and the environment



7.498 China claims that its export restrictions on EPRs are justified as they will reduce pollution caused by the production of the restricted exports and lead to better health for the Chinese population. China points to a number of laws and regulations as well as policy statements that it says provide evidence that those export restrictions are part of a comprehensive environmental protection framework whose objectives are pollution reduction for the protection of health of the Chinese population，energy conservation，and transformation into a “circular economy” or “recycle economy”.

7.499 The complainants challenge China’s declared goal；they submit that China’s export restrictions are not designed to address the health risks associated with environmental pollution. Rather，they argue，China’s invocation of environmental and health concerns is merely a post hoc
 rationalization developed solely for purposes of this dispute. For the complainants，China’s export restrictions are designed to promote increased production of high value-added downstream products that use the raw materials at issue in this dispute as inputs. The export restrictions serve to lower the price for these inputs in China and thereby facilitate the production of downstream products. For them，this fact is confirmed by the dramatic growth in China’s exports of steel and aluminium. They argue that China cannot present any environmental justification for discriminating against industrial users located outside of China in favour of industrial users within China.

7.500 The Panel recalls that when assessing a measure pursuant to Article XX（b），its first enquiry should be whether China’s export restrictions fall within the range of policies designed to protect human，animal or plant life or health. This determination should be done in light of the design and nature of the challenged measures. The Panel turns now to review the measures imposing the restrictions at issue，as well as all laws and regulations submitted by China as evidence that the goal of those export restrictions is，and has always been，the reduction of pollution and the protection of the health of its population.

7.501 The Panel observes，first，that the measures imposing the export restrictions at issue in this dispute do not make any mention of environmental or health concerns.

7.502 In its first written submission，China claims that “［t］he export duties on the EPR products are an integral part of China’s comprehensive environmental policy aimed at reducing the health risks related to the production of these products”. It then states that they “are taken in implementation of the Eleventh Five-Year Plan for Environmental Protection （2006-2010）. The Panel reviewed this Eleventh Five-Year Plan for Environmental Protection （2006-2010） and found no reference to the measures challenged in this dispute. There is no mention that export duties or export quotas on raw materials would or could have the objective of reducing pollution caused by their production with a view to improving the health of China’s population. Nor does the Plan refer to export restrictions more generally. The only passage that mentions the objective of environmental protection and resources is the following：

“Environmental protection requirements will be taken into account when introducing or reforming resource tax，consumption tax and import & export tax. China will explore the establishment of environmental taxation system and employ tax lever to facilitate the development of a resource saving and environment-friendly society”.

7.503 In our view，there appears to be no connection between the challenged measures and the Eleventh Five-Year Plan for Environmental Protection （2006-2010），and it is not clear from the evidence before us that they were taken “in implementation of” that Plan.

7.504 In its second written submission，China adds references to what it considers contemporaneous evidence （laws adopted between 2005 and 2010） showing that China has always，and explicitly，linked its export restrictions to the objective of controlling pollution and of reducing the risk to human，animal，and plant life and health occurring in connection with the production of the EPR products at issue. It maintains that its export measures play a key role in its comprehensive environmental framework to reduce pollution. China refers the Panel to a Circular on the Measures to Control the Export of EPR products explaining the environmental problems said to be created and exacerbated by the high level of exports of EPR products. The Circular states：

“The massive export of high-energy-consumption，high-pollution and resource based products overloaded upon the exterior conditions as energy，resources，environment，and transport，and had side effect upon the sound and steady operation of our national economy... ［The］ control of the export of high-energy-consumption，high-pollution and resource-based products was utterly necessary for the ［...］ reduction of environmental pollution，freeing the economic development from the limitation by resource and alleviating the tense relations among coal，electricity and oil”.

7.505 The Panel notes in this context the Circular on the Measures to Control the Export of EPR products. In its first written submission China indicates that export quotas on coke and silicon carbide were initially imposed in the context of anti-dumping measures taken by the United States and the European Union on these two products. China does not contest this fact but contends that the continued application of export quotas on the two products was deemed necessary as the environmental situation increasingly worsened. In the excerpts quoted above，reference is made to the environment，but it also refers to energy，transport，the economy and economic development. In this sense，this evidence can be said to support the complainants’position that the objective of the measures is economic development，not environmental and health protection. There is no reference to the need，or a plan，to put in place export quotas or export duties on any of the products concerned in this dispute. Secondly，the Panel observes that Articles Ⅰ and Ⅱ of the Circular on the Measures to Control the Export of EPR products state that the export of high-energy-consumption，high-pollution and resource-based products have burdened the environment，but no explicit link is made between the export measures and the objective of reducing pollution resulting from the production of EPR products. China has not demonstrated through this Circular on the Measures to Control the Export of EPR products that the export measures placed on EPR or scrap products relate to or otherwise form part of a plan whose objective is to contribute to the reduction of pollution caused by the production of these products.

7.506 China further contends that an explicit link between the application of export restrictions and environmental objectives was made in the 2006 and 2007 announcements of the application of export tariffs to EPR products，and reaffirmed in 2008 in the context of announcing the 2009 Further Adjust of Import and Export Tariffs. In these announcements，China clarifies that these export duties “are targeted at high energy-consumption commodities，high-pollution commodities and resource-based commodities”，without referring to the effect levying export duties will have in achieving a reduction in pollution during production of EPR products. For us，the link between applying export restrictions and achieving environmental objectives is far from explicit. Moreover，it is unclear how the measures at issue significantly limit the production of EPR goods，and，therefore，achieve the environmental objective. It is also unclear how the export measures at issue serve to conserve commodities.

7.507 China also submits，as support for its contention that the export restrictions form part of a comprehensive environmental policy，both the Eleventh Five-Year Plan for Environmental Protection （2006-2010），which states “environmental protection requirements will be taken into account when introducing or reforming...export tax，” and the Guidelines of the Eleventh Five-Year Plan for National Economic and Social Development，mandating a “［strict］ ［execution］...［of］ environmental protection standards and control ［of］ high-energy consumption，high pollution and resource products”. This principle is further reaffirmed in the 2007 Plan for Energy Conservation and Pollutant Discharge Reduction and the 2008 and 2009 Work Arrangement for Energy Conservation and Pollutant Discharge Reduction. The Panel does not dispute that these statements，like other evidence discussed above reflect China’s concern with regard to pollution caused by EPR products. However，the Panel still needs persuasive evidence of a connection between environmental protection standards and export restrictions. Nor is there evidence that export restrictions are to be put in place as part of a comprehensive programme or at least a stated objective to ensure “environmental protection”.

7.508 China submits additional measures to seek to illustrate its claim that the export restrictions form part of a comprehensive environmental framework addressing the overall environmental objective of reducing pollution resulting from the production of EPR products and the consequent risks to human，animal，and plant life and health. China identifies the Energy Conservation Law and the 2007 Plan for Energy Conservation and Pollutant Discharge Reduction as two documents which outline the environmental purpose of China’s export measures. The Panel notes that the Energy Conservation Law states that “the State uses tax and other policies to...control the export of highly energy-consuming and serious-pollution products”. This does not shed light on any environmental purpose of the measures in question；rather we learn that exports will be controlled. The reference to serious pollution is descriptive of the products affected by the restrictions，but there is no explanation of how such measures operate together with export restriction policies on raw materials to reduce pollution caused by their production.

7.509 China also submits a number of other measures，including the Law on the Prevention and Control of Water Pollution，which the Panel does not find directly related to its assessment of the contribution of the specific export measures at issue to the objective of reducing pollution and protecting the environment for the health of the Chinese population.

7.510 The Panel also takes note of the revised Coking Industry Entrance Rules，the Law on the Promotion of Recycle Economy，the Policies and Actions for Addressing Climate Change，the 2008 Arrangement for Energy Conservation and Pollutant Discharge Reduction，the Adjustment and Revitalization Plan for Non-Ferrous Industry，the Guidance for Enhancing the Management of Raw Materials Industries，the Law on Renewable Energies，and the 2009 Arrangement for Energy Conservation and Pollutant Discharge Reduction，all of which contain language stressing the importance of controlling the export of “highly energy-consuming，highly polluting and resource-intensive” products without indicating whether and how controlling the exports will contribute to a decrease in pollution as part of a comprehensive environmental framework. China further submits the Announcement of Publishing the Catalogue of High-Energy Consumption Electromechanical Equipment and the Circular on Strengthening the Elimination of Outdated Capacity to encourage the reduction of pollution in energy-intensive industries. The first one，for example，provides that China will speed up elimination of outdated production capacity and outdated high-energy-consumption equipment.

7.511 In the Panel’s view，all of these measures are evidence of China’s considerable efforts to regulate in the interest of protecting the environment. The breadth of China’s measures touching on environmental （and other） matters is impressive. However，commendable as China’s efforts might be，we do not discern in this array of measures a comprehensive framework aimed at addressing environmental protection and health. More importantly，we do not find evidence that the export measures at issue in this dispute form part of any such framework. This is not to say that Members can only succeed in justifying their measures under Article XX（b） by producing one or more instruments stating explicitly that a challenged measure has been put in place because it is necessary to protect human，animal or plant life or health，or that such instrument details the manner in which its objective will be achieved. However，in our view，a Member must do more than simply produce a list of measures referring，inter alia
 ，to environmental protection and polluting products. It must be able to show how these instruments fulfil the objective it claims to address.

7.512 Thus the Panel concludes that neither the measures implementing the export restrictions，nor the contemporaneous laws and regulations，convey in their texts that the export restrictions are contributing to，or form part of，a comprehensive programme for the fulfilment of its stated environmental objective. The documents submitted by China，either on their own or taken together do not sufficiently indicate that the export restrictions seek to reduce pollution resulting from the production of EPR products.

7.513 As we have mentioned，the Panel finds that numerous measures brought forth show the extent of China’s concern for the need to promote energy conservation. The multiple measures submitted by China reaffirm China’s insistence on using export restrictions to limit the export of what it calls in this dispute the “EPR products”. However，this collection of documents only seems to constitute a policy-goal declaration，but does not set out how such environmental goals might be implemented. And finally，it makes no mention of specific domestic measures on production or conservation，and how these might figure in attaining the policy objectives.

7.514 Some of the evidence submitted by the complainants seems to indicate that，contrary to China’s assertions，the export duties at issue bear a direct relationship to the economic goal of moving the products in question up the value chain. For instance，in response to a Panel question，which asks why China prefers export restraints over production restrictions for purposes of environmental protection，China states：

“［T］he imposition of export restrictions will allow China to develop its economy in the future... The reason for this is that export restraints encourage the domestic consumption of these basic materials in the domestic economy. Consumption of the basic materials at issue by downstream industries （such as the steel，aluminium，and chemical industries，and those industries further processing steel，aluminium and chemicals into），and the consequent additional production and export of higher value-added products，will help the entire Chinese economy grow faster and，in the longer run，move towards a more sophisticated production bundle，away from heavy reliance on natural resource，labor-intensive，highly polluting manufacturing. This move towards higher-tech，low-polluting，high value-added industries，in turn，will increase growth opportunities for the Chinese economy，generating positive spillovers beyond those to firms directly participating in these markets”.

7.515 The Panel wishes to note its concern at the systemic implications of China’s arguments under Article XX（b），as this provision could then be interpreted to allow the use of export restrictions on any polluting products on the ground that export restrictions reduce the production of these products and thus pollution. Furthermore，China’s argument，if accepted，could then be interpreted to allow such restrictions on any raw materials simply because they help increase growth，and，in turn，eventually reduce pollution. Hence，the requirement is crucial under Article XX that only those export restrictions that bring about a material contribution to the environmental policy goal are accepted as WTO-consistent.

7.516 The Panel finds，therefore，that China was unable to substantiate its claim that its export restrictions on EPRs or scrap products are part of a comprehensive programme maintained in order to reduce pollution resulting from the production of EPRs. ...



（ⅱ）Whether the measures contribute materially to the goal of protecting the health of the Chinese population



7.518 The Panel’s understanding of the Appellate Body’s decision in Brazil-Retreaded Tyres is that whether or not the export restrictions on EPRs can be considered necessary for the protection of the health of the Chinese people depends on whether such measures are apt to contribute materially to the realization of China’s declared objective of reducing pollution caused by the production of EPRs. China interprets the Appellate Body’s ruling in Brazil-Retreaded Tyres as suggesting that the “contribution” of trade restrictions for the purposes of Article XX（b） should be assessed both currently and in the future.

7.519 China asserts that the export restrictions at issue are currently making a material contribution to the objective of reducing the health risks associated with the pollution generated by the production of coke，magnesium metal，manganese metal and silicon carbide. This is because，under normal economic conditions，export restrictions reduce the demand for exports and，in turn，this decreases domestic production. In support of this claim，China adduces two empirical studies. One study estimates the effect of an export duty on manganese metal and magnesium metal and of an export quota on silicon carbide，using a simulation model of demand and supply. The other study uses a regression analysis model to estimate the effects of the imposition by China of an export duty and a quota on coke. The results of the simulations indicate that the elimination of the export duty of 10% on magnesium metal would result in an average increase in domestic production by 1.65%；elimination of the export duty of 20% on manganese metal would imply an increase in production by 4.28%；and elimination of the export quota of 0.216 million metric tonnes on silicon carbide would increase production by 3.55%.

7.520 The results of the regression analysis on coke indicate that eliminating the 40% export duty on coke would increase domestic production of coke by 2.2%. China asserts that the export duty is the actual “biting” constraint on the exports of coke；in these circumstances，the effect of the export quota is to limit exports only in the event of a large increase in the foreign demand for coke.

7.521 China also asserts that export restrictions on EPR products are apt to contribute to its stated health objective in the medium and long term. In the medium term，China argues，export duties on EPRs will reinforce domestic environmental rules and regulations through their selection effect，that is，by forcing small-scale inefficient firms out of the market to the advantage of large-scale，efficient and less-polluting producers. In the long term，posits China，export restrictions will help the Chinese economy shift its production towards more sophisticated，higher value added goods，and away from low-value added basic materials. This，in turn，will lead to increased growth. Increased growth will lead to higher income per capita，which，in turn，will increase Chinese preferences for a cleaner environment and demand for higher environmental regulations. This will “creat［e］ a virtuous circle of development and environmental protection”.

7.522 However，the complainants claim that China’s real goal for maintaining the export restrictions at issue is not the reduction of pollution caused by the extraction of EPRs，but to ensure that domestic users have preferential access to the raw materials compared to their foreign counterparts. The complainants also contend that export duties are not an efficient policy response to achieve an environmental goal and there are less trade-distorting measures that can be used as alternatives. They further argue that China’s estimates of the effects of export restrictions on EPR production are not reliable and that China’s claimed short-，medium- and long-term positive effects of the measures at issue on the environment are not supported by evidence. Moreover，the complainants maintain that the various components of the architecture of China’s （declared） policies on EPRs （and scrap） are inherently contradictory and incoherent，and，as such，have not and will not contribute to China’s declared objective of reducing pollution resulting from the production of EPRs. Therefore，the complainants ask the Panel to determine that China has not satisfied its burden to prove that export restrictions on EPR products contribute to China’s stated environmental objective.

7.523 The Panel recalls that China bears the burden to prove that its export restrictions bring about or are apt to contribute to the realisation of the policy goal permitted by Article XX（b） and that “［t］his demonstration could consist of quantitative projections in the future，or qualitative reasoning based on a set of hypotheses that are tested and supported by sufficient evidence”. China has put forward both a quantitative and qualitative argumentation to support its claim that its export restrictions （export duties and export quotas） are apt to contribute to its goal of reducing pollution resulting from the extraction of various raw materials with a view to improving the health of the Chinese population. We turn now to consider the qualitative and quantitative elements of the evidence submitted to the Panel.

7.524 Although we will proceed to examine below China’s measures on EPRs，the Panel understands that China’s measures on EPRs are not to be considered in “isolation”；this is clear from China’s qualitative and quantitative argumentation. China claims to have a comprehensive policy that includes measures on EPRs and measures on scrap which operate together and at the same time. Indeed，in the context of its argumentation on EPRs，China also refers to its measures on scrap products. China argues that the use of scrap products （recycled） is much less energy-intensive and polluting than the use of EPRs. All parties also seem to agree with this statement in principle （and indeed China cites European Commission documents on the benefits of the recycling industry），but the complainants，as discussed below，submit that，contrary to its allegation，China is not pursuing seriously enough the development of its recycling sectors. The complainants are of the view that China’s measures are not fundamentally about the reduction of pollution and the protection of health；rather，their main purpose is to generate reduced-price raw materials for its downstream steel industry.

7.525 China’s defence under Article XX（b） is based on its contention that export restrictions on coke，manganese and magnesium metal，and silicon carbide are making a material contribution to a reduction in health risks associated with primary production of these metals. They argue that export restrictions will result in decreased levels of production of these products. China submits that there is a serious health risk related to the production of EPRs，and that reducing their production would reduce pollution，which would lead to a reduction in the related health-risks. China argues that the export restrictions on EPRs will limit the production of such polluting EPRs.

7.526 The Panel recognizes that China’s qualitative argument relies on the standard economic theory of the effects of an export restriction：an export restriction on polluting raw materials，by reducing foreign demand for the good on which it is imposed，shifts supply of the good to the domestic market，thus putting downward pressure on the domestic price of the product. The reduction of the domestic price of the good will decrease production and this，in turn，will lower pollution. The Panel also observes that parties agree on the general principle that when analysed in “isolation” （that is，for a single market and a single policy measure），standard economics predicts that an export restriction will reduce domestic production. However，as discussed below，the Panel has reservations on the validity of conducting an analysis of the effects of an export restriction on a product in a specific sector in “isolation”. It is important to consider the export restrictions imposed on products in other related sectors at the same time.

7.527 Moreover，the Panel has concerns regarding China’s estimations of the size of the effects. As noted earlier，China has used two alternative methodologies to assess the impact of export restrictions on EPR products on their production. Specifically，to determine the impact of its export restrictions on manganese metal，magnesium metal，and silicon carbide，China uses a simulation model，whereas for its export restrictions on coke，it uses an econometric regression model. The Panel understands that simulations provide estimates as to what the effects of the removal of a duty would be on the basis of a demand and supply model of the market at issue，whereas regressions measure what the effect of a trade policy measure （in place for a certain time period） has been.

7.528 Although we are satisfied with the methodologies used by China in making its case，the Panel has a number of concerns with respect to the reliability of the results of the studies put forward by China.

7.529 First，the Panel is concerned about the quality of the data used for the analysis of the impact of export restrictions on manganese metal，magnesium metal and silicon carbide. China’s estimates of the effects of an export duty on manganese and magnesium metal and of an export quota on silicon carbide assume that the domestic supply and demand elasticities （that measure the degree of responsiveness of supply and demand to price changes，respectively） for these products are the same as those it estimates for coke. Logic suggests that demand elasticities usually would be different for different products. Moreover，the Panel understands that standard economic theory provides that supply and demand elasticities are generally specific to the product at issue in that they are determined by production technologies and by the degree of substitutability of the raw material for other inputs. China has not established that production technologies for the raw materials at issue and the degree with which firms in the downstream sector can substitute these raw materials with other inputs are the same across products. For this reason，we are not persuaded that we can use estimates for coke also when considering the markets of other raw materials.

7.530 The Panel is aware that China justifies the use of coke elasticities for the other materials by providing evidence that，when considering imports from all sources，average import demand elasticities for the raw materials at issue in this dispute do not significantly differ across products. However，the Panel notes that data on import demand elasticities for imports from China appear to change significantly across products-ranging from -2.14 for magnesium metal to -6.19 for manganese metal and -10.01 for magnesium scrap. In light of this evidence，the Panel questions the use of coke elasticities to proxy elasticities of other raw materials.

7.531 The Panel understands that any quantitative estimation of the comparative effects of an export restriction on the EPRs at issue is highly speculative given the lack of adequate data. Estimates based on incorrect data or incorrect estimation procedures are of course not reliable.

7.532 Turning to the regression estimates of the impact of export restrictions on coke，the Panel is struck here by a number of methodological issues. In particular，the Panel notes that China’s results could be inaccurate because they are obtained estimating a regression model which includes inappropriate control variables. The Panel also observes that China’s estimates are produced using periodic data. In order to be correctly estimated，a model using periodic data requires specific methodologies，which，however，have not been considered by China. The Panel has a further concern with regard to the specification of the estimated regression model.

7.533 Second，even assuming that the evidence submitted by China to support its statement that its export restrictions on EPR products are currently making a material contribution was reliable，the Panel is unconvinced that China has satisfied its burden of proof that the export restrictions in place make a “material” contribution because China’s analysis does not account for important upstream-downstream interactions. In particular，given the vertical structure of the metals industries at issue，one would expect that China’s analysis of the effects of export restrictions on pollution would account for the pollution that may be generated by additional production in the downstream sector （following the imposition of the export duties and quotas on the EPR products）. It is the understanding of the Panel that economic analysis indicates that，under normal conditions，an export restriction imposed upstream acts as an incentive to downstream production. In the case at issue，therefore，an export duty （or quota） on raw materials reduces the price of key inputs，and therefore should be expected to provide an incentive to production by the downstream sector. China’s evidence does not take this into account.

7.534 China asserts that it has not included in its calculations additional downstream pollution because it believes that to be relatively minor compared to what is caused by upstream production of the raw materials. China supports this claim with an expert statement that the upstream production of EPR goods is the most polluting stage of the production process and that the pollution generated by the downstream sector is minor. China has also presented data on the level of pollution generated per metric tonne by the production of the raw materials at issue and by steel and iron production. The evidence provided by China supports the claim that the pollution generated per metric tonne of the different materials is significantly higher for EPR products than for steel and iron. However，the information is not sufficiently helpful to us，because we do not know how many metric tonnes of iron or steel are produced using one metric tonne of a certain EPR product. The Panel notes that an export restriction not only reduces the production of EPR，but it also makes available additional units of EPR as consumption by the domestic downstream industry. Therefore，in order to assess whether the export restrictions on EPRs reduce pollution，the Panel would need information not only on the reduction of pollution generated by the lower level of EPR production （which China provides in its first written submission），but also on the increased pollution generated by the amount of steel and iron that are produced using the additional units of EPR available as domestic consumption. However，the latter piece of information is not available to us.

7.535 China also argues that increased domestic supply of manganese and magnesium metal will not increase the quantity，but merely change the quality of the aluminium and steel that is produced from it. Therefore，one cannot assume an increase in pollution generated by the downstream sector. However，China has not provided evidence in support of this argument. China claims that，because of the increased availability of manganese and magnesium，producers of aluminium and steel will use relatively more manganese and magnesium than other inputs in the production of the alloy. However，it seems to us that substitution across inputs does not exclude the possibility of an increase in quantity. Indeed，it has to be expected that when the price of one of the production inputs changes，firms （in downstream sectors） may substitute away from the relatively more expensive inputs toward the cheaper ones. By so doing，firms reduce their production costs and may，in turn，increase production，leading to greater pollution.

7.536 Proceeding with our analysis of China’s evidence on material contribution，the Panel believes that in industries where vertical linkages are important，such as the metals industries at issue，the test for material contribution to the stated objective must account for those policies that may offset the alleged effect of the policy in place. In the absence of this requirement，it would be possible for the combination of two or several policies to nullify each other’s effect on pollution，while serving only the achievement of other objectives （such as the development of the downstream sector）. In the specific case at issue，China does not contest it imposes export restrictions on manganese ore （used as input in the primary production of manganese metal）. In principle，such a measure reduces the domestic price of ores in China，and therefore represent an incentive to produce EPR metals. As such，the export restrictions on ores may potentially offset the production-reducing effects of export restrictions on metals （EPRs），and，consequently，their alleged positive effects on the environment. China acknowledges that its analysis omits this offset consideration. However，China argues to be mainly an importer，as opposed to an exporter，of ores. On the basis of this argument，China concludes that，as a practical matter，the price of ores is not affected by its export measures on ores，which means no offset will occur. However，we do not find the evidence sufficient to support this conclusion.

7.537 China also argues that a quantification of the effects of an export restriction on a raw material that takes into account upstream and downstream linkages as well as policies adopted at the various stages of the production chain would make the analysis of such effects more complex. This is probably true. However，if a government is concerned with the reduction of pollution arising from an industry with an important vertical structure，it seems to us that it would need to take downstream-upstream linkages into account in order to evaluate the effectiveness of its policy. Furthermore，the Panel recognizes that it may be impossible to take the effects of all policies applied to each stage of production into account，but an analysis of the material contribution to a stated objective should take into account at least those policies whose effects may counter in some respects the stated objective （such as export duties on ores in the case at issue）.

7.538 In sum，the Panel is not persuaded by the evidence provided by China in support of its claim that its export restrictions on EPR products currently make a material contribution to the objective pursued. The quality of the data used for the analysis and the shortcomings of the estimation methods，as we have explained，give us pause. Furthermore，even assuming that the quantitative analysis is reliable，the Panel is of the view that given the importance of the vertical structure of the metals industry，China’s economic analysis should have taken into account the effects that export restrictions have on pollution through the upstream and downstream sectoral linkages，and the impact of measures that counter that of the export restrictions. It may be that it is possible to prove a material contribution with additional or different evidence，but what we have before us does not provide enough for us to conclude that the export restrictions currently provide a material contribution.

7.539 China argues that there are additional medium term gains due to the “selection effect”. The “selection effect” is said to occur in a situation where lower prices reduce profit margins，thus forcing producers to make efforts to become more cost efficient. Since “more efficient producers are likely to be those producers that employ environmentally friendlier production methods”，such as energy-saving technologies，China asserts that medium-term pollution，on average，will tend to decrease. In support of this claim，China submits empirical studies that find a correlation between firms’efficiency and the intensity of pollution generation.

7.540 The Panel has not been persuaded by these arguments about alleged medium-term gains resulting from export restrictions on EPRs. A standard economic assumption is that firms minimize costs at all levels of prices. In contrast，the “selection” argument relies on the existence of inefficiencies （so called x-inefficiencies）. As pointed out by the complainants，“the idea does not form part of the corpus of modern economic thought about firm behaviour”.

7.541 China also argues that export restrictions are apt to make a material contribution in the long run because export restrictions on EPR products “will help China，as a developing country，to reach its long-term environmental goals by facilitating China’s economic growth which，in turn，leads to substantial environmental protection”. China’s line of argument is founded on two interdependent assumptions：（ⅰ） export restrictions on upstream metal products and raw materials will promote faster growth in China；and （ⅱ） greater national income will be associated with environmental gains.

7.542 The Panel considers these arguments next.

7.543 China claims that there is a strong link between export restrictions and economic growth. China’s line of argument is that its export restrictions on raw materials help China to move away from an economy based on raw materials toward an economy based on higher value-added，more sophisticated sectors，and that this，in turn，will promote growth of the Chinese economy. China supports this claim on the basis of a study concluding in favour of the existence of so-called “export sophistication externalities”. This evidence suggests that “if countries consume，rather than export，raw and basic materials and make efforts to produce and export ‘sophisticated’bundles of goods，they can achieve higher growth”.

7.544 According to China，its export restrictions on raw materials，together with its export restrictions on steel and aluminium （the immediate downstream sector），provide it with the means to exploit the externalities required to foster growth.

7.545 Setting aside any consideration of whether the findings of the study submitted as evidence by China actually reflect a causal link from “export sophistication” to economic growth，the Panel agrees with all parties that the correct policy implication of the considered study is that any policy should be designed so as to benefit entrepreneurs who engage in new activities and not to benefit followers. However，China’s export restrictions on raw materials do not distinguish between innovators and emulators. Therefore，China’s export restrictions do not conform to the type of good policies suggested by the study it submitted and thus cannot find support in that analysis.

7.546 China defends the imposition of export restrictions as a “less burdensome alternative to ‘discovery’subsidies” on the grounds that：（ⅰ） it would be legally difficult to define the terms innovator and emulator；（Ⅱ） the costs related to disbursements in connection with a discovery subsidy would be excessively high，especially for a developing country；（Ⅲ） it is politically easier to remove export restrictions than terminate a subsidy；and （iv） export restrictions allow countries to address simultaneously environmental and consumption externalities. In this context，China argues that temporary export restrictions may help target innovators rather than emulators，as the export restrictions could be removed after innovators have entered the market. However，China’s export measures do not appear to be set according to this approach.

7.547 Moreover，we believe that even assuming that export restrictions could help generate the required discovery externalities and generate growth in the metal industries，this does not prove that there is a link between export restrictions in raw materials and aggregate growth in China，which is required according to China’s theory to improve environmental protection. While，as acknowledged by China，the finding that “what you export matters” may not rise to the level of a general economic “principle”，a generally accepted concept is that support to one sector shifts resources away from other sectors；whether this shift increases or reduces aggregate growth depends on the growth potential of the various sectors.

7.548 In any event，the argument that moving away from exporting unsophisticated products toward exporting high value-added products increases growth supports the provision of incentives to innovators generally，and not only to those in the EPR sectors. Indeed，the fact that EPR products are important inputs in industries that are central to the Chinese economy does not imply that the consumption of these goods necessarily generates positive side effects，nor that China’s aggregate growth would necessarily increase by supporting these sectors.

7.549 The Panel understands that，as a matter of economic theory，export restrictions on EPR products will shift resources into the downstream industries that produce metal alloys and away from other sectors in China. China does not address the well-recognized possibility that the sectors from which resources are shifted away may be characterized by higher information spillovers and higher technology transfers than the metal industry，and may thereby contribute to aggregate growth more than would a larger metal industry. In this situation，an incentive for consumption of EPR products may actually slow down aggregate economic growth，compared to a situation，absent any intervention，where relatively more resources flow to sectors with a higher growth potential. Furthermore，these other sectors may even be less polluting than the metal industry.

7.550 Given the above，the Panel finds that China’s claim that export restrictions on the EPRs at issue will necessarily foster China’s economic growth is not substantiated by sufficient evidence.

7.551 We now turn to analyse the second step in China’s argument about the long-term benefits of export restrictions on EPR products，namely that there is a strong link between higher growth and environmental benefits. China argues that “［e］conomic growth，if supported by the adequate regulatory framework，can then be translated into long-term environmental protection”. China argues that this relationship is supported by the empirical evidence of the so-called “Environmental Kuznets Curve” （EKC）. This is an empirical correlation between income per capita and environmental degradation whereby，while at relatively low levels of income pollution increases with income，beyond a certain income level，pollution declines. Reasons for this relationship are hypothesized to include income-driven changes in：（ⅰ） the composition of production and/or consumption that moves away from natural resources goods；（ⅱ） the preference for environmental quality；（ⅲ） the development of institutions introducing the proper regulatory measures to address environmental problems；and/or （ⅳ） the arising economies of scale associated with pollution abatement technologies.

7.552 Parties agree that in general the EKC does not imply a causal relationship from economic growth to environmental quality. A higher level of wealth can strengthen public demand for a cleaner environment，but unless the government responds with policies that enhance environmental protection，the improvements are unlikely to come. China argues that，even if this is not done automatically，higher levels of income make the link between economic development and environmental protection more likely，and China contends that it has provided evidence of an EKC in China for some of the pollutants at issue in this dispute.

7.553 For the Panel，even if growth makes environmental protection statistically more likely，this does not prove that export restrictions are necessary for environmental gains. For example，to the extent that a higher income per capita generates citizens’preferences for a better quality of environment，income redistribution policies may serve the environmental objective just as well as it is claimed that export restrictions do.

7.554 Finally，the Panel is mindful of the potential systemic consequences of accepting China’s argument about the long-term benefits of any export restrictions as instruments to promote sophisticated exports thereby favouring environmental protection. If accepted as justifying WTO-inconsistent measures，this would support the use of export restrictions under Article XX（b） for any raw material. The Panel is not aware of any support for such an interpretation of Article XX（b）.



（ⅲ）Trade restrictiveness of the measure



7.555 Finally，in the balancing exercise that we must perform to assess whether the challenged export restrictions are “necessary” under Article XX（b），we are called upon to take into account the restrictiveness of the challenged measure，keeping in mind that “［t］he less restrictive the effects of the measure，the more likely it is to be characterized as ‘necessary’”.

7.556 The complainants assert that China’s export measures “severely distort the conditions of competition in the global market place”.

7.557 China responds that the complainants do not provide any evidence in support of their claim，except to rely on the assumption that China’s actions affect the world price of the products at issue. In particular，China bases its defence on the following points. First，“the raw materials needed to make EPR products are some of the most abundant in the world” and this is inconsistent with the complainants’argument that China controls and manipulates world market supply and world prices for EPR products. Second，there are factors other than the Chinese export restrictions that can explain the fall in Chinese exports of these products. These include high anti-dumping duties imposed by the complainants on some of these products，the general commodity price increase that the world has experienced in the period between 2005 and 2008，and the stringent environmental regulations imposed by the United States and the European Union on the domestic production of the EPR products at issue. Third，the impact of China’s export restrictions is much softer than a ban on such exports. Finally，even assuming，arguendo
 ，that China’s export restraints have an impact on prices，one should expect that，in the long run，the effect on trade will vanish. This is because the higher world prices induced by China’s export restrictions will lead worldwide investments into new production of EPR products. Eventually，as more players enter the market，world prices will go down.

7.558 The Panel acknowledges that the measures in place （export quotas and export duties） are less restrictive than full “bans” would be （except for zinc）. However，the Panel is also of the view that China’s arguments do not confirm that the measures are not restrictive. First，the impact of an export restriction on the world market does not depend on the global availability of the raw natural resources to manufacture EPR products，but on a country’s export market share in the EPR market. In this respect，the evidence before the Panel appears to show that China’s share of global exports in some of these products is quite significant （43.5% for coke，74.2% for magnesium containing ≥99.8% by weight of magnesium，57.9% for magnesium containing <99.8% by weight of magnesium，and 74.2% of manganese）. Thus China’s export restrictions，even if modest，can have an important impact worldwide.

7.559 Second，China’s argument that the impact of its export restrictions is much lower than the effect of the United States’and the European Union’s anti-dumping duties on some of these products is based on a mere comparison between export tax rates and anti-dumping duty rates.

7.560 The Panel understands that from an economic perspective this comparison does not provide much guidance on the actual effects on domestic prices and on trade of the respective measures. A static comparison of the effects of an import tax and an export quota under the standard assumption of perfect competition suggests the following. First，anti-dumping duties are firm-specific. Therefore，their effect depends on the amount of trade effected by the firms in question. Second，the impact of anti-dumping duties on domestic prices depends on whether the importing country is “small” or “large”. If it is a large importer，domestic prices will increase by less than the duty rate. In contrast，the impact of an export restriction on global export prices depends on the size of the exporting country. Export restrictions will influence world export prices only if the country imposing them sells a large share of the world’s exports of the material on which the restrictions are imposed. Third，the impact of an import restriction on trade depends on the importing country’s domestic demand and supply conditions. The impact of an export restriction on trade depends on the exporting country’s domestic demand and supply conditions. Thus a simple comparison of anti-dumping duty rates and export duty rates is not sufficient to guarantee that the measures in place are not highly restrictive.

7.561 As far as the long-term effects of export restrictions are concerned，China’s argument is that these measures are not too trade restrictive in the long term because the high world market prices will provide an incentive to new producers to enter the market. As a consequence of this entry，China argues，world prices will return to their initial level.

7.562 Although this is theoretically possible，given that higher world prices could make it profitable to start EPR production，it is important to take into account that long-term effects do not counterbalance short-term effects. In other words，the fact that in the long run the trade-restrictive effects of a measure may vanish does not imply that the short-term costs associated with the measure are not highly restrictive.

7.563 The Panel recalls that，except for zinc，China does not maintain any full bans on exports. We also observe that，in absolute terms，the level of the export duties is relatively low and the quotas are also relatively open （with some of them not having been filled in 2009）. But，as noted，the impact of an export restriction depends on the size of the exporting country. In that context，the Panel recalls that the assessment under Article XX（b） is a holistic one. This takes the Panel to the last step of the test under GATT Article XX（b）.



（ⅳ）Availability of WTO-consistent or less trade-restrictive alternative measures



7.564 Following the direction from the Appellate Body in Brazil-Retreaded Tyres，if an analysis under Article XX（b） yields a preliminary conclusion that the measures at issue are necessary，“this result must be confirmed by comparing the challenged measures with their possible alternatives，which may be less trade restrictive while providing an equivalent contribution to the achievement of the objective pursued”.

7.565 We have not yet reached a decision whether the export restrictions at issue are necessary within the meaning of Article XX（b）. Nevertheless，the Panel finds it useful to review the arguments and evidence submitted by the parties with regard to the availability of WTO-consistent alternatives；therefore we will proceed to examine the allegations arguendo
 . The complainants put forward a list of possible WTO-consistent alternatives to China’s WTO-inconsistent export restrictions. China responded that all such alternatives are already in place in China in the context of its comprehensive environmental framework. The Panel will determine whether those measures are available to China and whether they would allow China to maintain the same level of protection it argues its export restrictions provide.

7.566 The complainants submit six types of alternative measures which，they argue，are WTO-consistent and more efficient to ensure the reduction of pollution as well as the protection of the health of the Chinese people. The complainants point to （ⅰ） investment in more environmentally friendly technologies；（ⅱ） further encouragement and promotion of recycling of consumer goods；（ⅲ） increasing environmental standards；（ⅳ） investing in “infrastructure necessary to facilitate recycling scrap”；（ⅴ） stimulating greater local demand for scrap material without discouraging local supply；and （ⅵ） introducing production restrictions or pollution controls on primary production.

7.567 In response to the alternatives put forth by the complainants，China argues that all the alternative measures suggested by the complainants are already in place in China. ...

7.568 The Panel notes，first，that if China argues that alternative measures suggested by the complainants are already in place in China，China would seem to have conceded that such alternatives are （already） “available”. In fact，what China seems to argue is that if it maintains its export restrictions together with （alternative） domestic regulations of the type suggested by the complainants （which according to China are already operating） China would achieve more environmental protection. The Panel will come back to this point after reviewing the parties’arguments on suggested alternatives. Our order of analysis will follow the approach used by the parties，organised in terms of the six categories of proposed alternative measures. As mentioned earlier，the Panel will address proposed alternative measures to both restrictions on EPRs and on scrap products.

（The Panel goes on to examine the six Cutegories of proposed alternative measures）

7.583 The Panel is impressed by the breadth and the depth of China’s environmental actions and the regulatory potential in the light of the various stated policy goals. For the Panel，this confirms the complainants’contention that China has the regulatory framework that puts in place high environmental standards （which，as noted by China at the beginning of the dispute，the United States and the European Communities did a few years ago） that could be used to obviate the need for export restrictions. The Panel is not informed of any specific operational standards that these measures put in place，nor of any specific procedural requirements and implementation processes. A number of the measures also do not concern or do not specifically mention the EPR or scrap products at issue in this dispute，while others only express the intention to apply export restrictions on certain products. In the Panel’s view，these are additional examples of measures that have the potential to serve as an alternative to China’s export restrictions on EPRs. Finally，the Panel has before it a number of other documents that simply identify goals rather than specific standards and that do not provide evidence as to whether any policies were implemented to seek to achieve these goals. The Panel finds it difficult to assess to what extent these measures have affected the steel and aluminium producers，and whether and how they have contributed to the reduction of EPR pollution. Nor is there evidence why these standards could not be used to replace the use of export restrictions.

7.584 China seems，therefore，to have a regulatory framework to put in place the alternative measures suggested by the complainants. China claims，however，that export restrictions are “also” necessary，and seeks to justify its use of a combination of export restrictions and other domestic measures on the basis that export restrictions provide additional benefits compared to those resulting from reliance on environmental regulations alone. In other words，according to China，export restraints complement the alternative measures identified by the complainants.

7.585 China asserts that these additional benefits provided by the combined use of export restraints and other domestic measures include short，medium，and long term positive effects. Regarding the short term benefits，China claims that its export restraints on EPRs effect an immediate pollution reduction，and that this is important because the environmental measures in place cannot fully address the environmental damage caused by EPR production. In this regard，China points out that without export restrictions EPR export prices would be too low with respect to the social cost of production of EPRs （as they would not take into account the environmental costs）. Since environmental regulations alone are not sufficient to fully eliminate the environmental damage from EPR production，export restrictions are necessary. Thus by increasing the world price for EPRs，China encourages producers to internalize the environmental costs associated with EPR production.

7.586 The difficulty with China’s contention is that export restrictions generally do not internalize the social environmental costs of EPRs’production in the domestic economy. This is because export restrictions reduce the domestic price of EPRs and therefore they stimulate，instead of reducing，further consumption of polluting EPR products. Indeed，the Panel understands that all parties agree that，in general，export restrictions are not an efficient policy to address environmental externalities when these derive from domestic production rather than exports or imports. This is because generally the pollution generated by the production of the goods consumed domestically is not less than that of the goods consumed abroad. So the issue is the production itself and not the fact that it is traded.

7.587 Finally，the Panel notes that China’s overall argument seems to be that the use of WTO-inconsistent export restrictions on EPRs （notwithstanding that several regulations of the type suggested by the complainants as alternatives are already operating in China） provides benefits additional to those which WTO-consistent alternatives alone can offer.

7.588 In the Panel’s view，China’s interpretation of Article XX（b） would seem to expand substantially the scope of the exception provision，so as to allow quantitative export restrictions. However，the Panel is not asked to discuss the appropriateness of the WTO rules at issue in the present dispute. We are mandated to determine whether China has demonstrated that its WTO-inconsistent export restrictions can be justified as an exceptional measure necessary for the reduction of pollution and for the protection of the health of the Chinese population. It will only be able to do so if it can establish that available WTO-consistent alternatives cannot provide the level of protection that it chooses to employ. This it has not done.

7.589 Finally，the Panel returns to the complainants’suggestion that “［s］ince China’s stated concerns with life and health relate to the pollution associated with primary production，［...］ ［it could adopt］ more stringent pollution controls on the primary production of the metals”. China has declined to do so，arguing that “the presence of administrative，monitoring，and enforcement costs renders impossible ［...］ ［the adoption of policies］ that tax activities at the pollution source ［...］”. In the Panel’s view，this does not constitute an adequate explanation as to why WTO-consistent production caps or taxes are not reasonably available to China to replace the use of its WTO-inconsistent export restrictions.

7.590 The Panel concludes that China has not been able to justify why less trade restrictive and WTO-consistent alternatives available，as identified by the complainants and acknowledged to exist by China，cannot be used in lieu of applying export restrictions. It is not a question of imposing more “onerous production-limiting environmental measures”，but of enhancing and implementing existing environmental measures，as well as establishing new ones where none exists，that have a direct impact on pollution relating to the production of EPR products.

7.591 For the reasons discussed above，the Panel finds that China has not demonstrated that its export restrictions on EPRs，in particular its export duties on manganese metal，magnesium metal and coke，and its export quotas on coke and on silicon carbide，are justified pursuant to Article XX（b）.....

7.617 In light of these findings under...and XX（b），the Panel concludes that it is not necessary to examine whether the application of the export quotas and export duties is consistent with the provisions of the chapeau of Article XX. This is because when a measure does not meet the requirements of any sub-paragraphs of Article XX of the GATT 1994，it cannot be justified pursuant to Article XX of the GATT 1994.

四 第20（d）条

上诉机构在“中国—汽车零部件案”中分析了第20（d）条的适用情况。


CHINA-MEASURES AFFECTING IMPORTS OF AUTOMOBILE PARTS



WT/DS339，340，342/AB/R


7.277 ...the Panel found that the internal charge imposed on imported auto parts under the measures was inconsistent with Article Ⅲ：2 of the GATT 1994 and that the measures were also inconsistent with Ⅲ：4 of the GATT 1994.

7.278 China submits that the challenged measures as a whole，or particular aspects of the measures，are justified under Article XX（d） of the GATT 1994 if the measures are found inconsistent with one or more provisions of the GATT 1994....

7.279 a Member invoking Article XX（d） as a justification of its measure-China in this case-has the initial burden of proof for its affirmative defence...

7.280 For a measure，otherwise inconsistent with GATT 1994，to be justified under Article XX，two elements must be proved：first，the measure falls under one or more of the exceptions provided in Article XX；and，second，the measure satisfies the requirements under the chapeau of Article XX. As China claims that the measures are justified under Article XX（d），we will commence our analysis with the first element-whether the measures fall under Article XX（d）.

7.281 Article XX（d） provides：

“Nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures：

（d）necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of this Agreement，including those relating to customs enforcement，the enforcement of monopolies operated under paragraph 4 of Article Ⅱ and Article ⅩⅦ，the protection of patents，trade marks and copyrights，and the prevention of deceptive practices.”

7.282 The Appellate Body clarified in Korea-Various Measures on Beef that two elements must be shown in order for a measure to be justified provisionally under paragraph （d） of Article XX：

“First，the measure must be one designed to ‘secure compliance’with laws or regulations that are not themselves inconsistent with some provision of the GATT 1994. Second，the measure must be ‘necessary’to secure such compliance.”

7.283 Before commencing our analysis of whether the measures at issue are designed to ‘secure compliance’with laws or regulations that are not themselves inconsistent with the GATT 1994，the Panel observes that，initially，China did not distinguish its justification of the measures under Article XX（d） in respect of the Panel’s possible finding of the measures’inconsistency with Article Ⅲ of the GATT 1994 from that with Article Ⅱ. In its written submissions，China provided a general defence under Article XX（d） against the Panel’s possible findings against the measures “under one or more provisions of the GATT 1994”. The relevant heading...in China’s first submission in this regard reads “Any Inconsistency with the GATT 1994 Is Subject to the General Exception Under Article XX（d）”，and the relevant heading （Section VI） in China’s second written submission reads “The Challenged Measures Would Be Justified Under Article XX（d） If The Panel Were To Identify Any Violation of the Covered Agreements”.

7.284 In a written response to a question from the Panel after the second substantive meeting，however，China indicated a change in its position and clarified that the Article XX（d） analysis would be different depending on whether a violation is found under Article Ⅲ or Article Ⅱ. China submits that if the challenged measures were to be found inconsistent with Article Ⅲ，the measures could be justified under Article XX（d） on the grounds that the charge and measures are necessary to secure compliance with “a valid interpretation of China’s tariff provisions for motor vehicles”.....

7.287 ... China，as the party putting forward an affirmative defence under Article XX（d），bears the burden to prove，based on factual and legal arguments supported by specific evidence，how its measures are justified under Article XX（d）. The fact that China has not distinguished its Article XX（d） arguments from the possible violation of one provision of the GATT 1994 （i.e. Article Ⅲ） from that of an entirely different provision of the GATT 1994 （i.e. Article Ⅱ） until specifically asked by the Panel，makes us question from the outset the validity of China’s defence under Article XX（d）. It is not for the Panel to advance or presume specific arguments or analysis for a claim made by a party to the dispute. The burden to prove an affirmative claim based on supporting arguments and evidence rests on the party asserting the claim. Having said that，we will move on to examine whether China has proved that the measures satisfy the first element necessary to justify a measure under Article XX（d）.

7.288 The Appellate Body stated in Mexico-Soft Drinks that the term “laws or regulations” within the meaning of Article XX（d） refers to rules that form part of the domestic legal system of a WTO Member invoking the provision，including rules deriving from international agreements that have been incorporated into the domestic legal system of a WTO Member or have a direct effect according to that WTO Member’s legal system.

...（the Panel goes on to analyze whether China has identified a domestic law or regulation that is not itself inconsistent with the GATT 1994）

7.297 Having found that China failed to prove that the law or regulation China’s measures seek to secure compliance with is not itself inconsistent with the GATT 1994，the Panel does not need to proceed with its examination of the rest of the requirements under Article XX（d）. However，if the Panel were to consider，arguendo
 ，that China’s “tariff schedule” is the law or regulation the measures secure compliance with，such a law or regulation would be “not inconsistent” with the GATT 1994 to the extent China’s tariff schedule reproduces China’s concessions contained in its Schedule as such，which is an integral part of the WTO Agreement. Therefore，for the purpose of completeness of our analysis，we will proceed to examine whether，if the law or regulation that the measures secure compliance with is China’s domestic tariff schedule，China’s measures are justified under Article XX（d）.


1. Are the Measures Designed To Secure Compliance with the Law or Regulation？


7.298 The Panel recalls the Appellate Body’s statement in Mexico-Taxes on Soft Drinks concerning the terms “to secure compliance with” under Article XX（d）：

“［T］he terms ‘to secure compliance’speak to the types of measures that a WTO Member can seek to justify under Article XX（d）. They relate to the design of the measures sought to be justified. There is no justification under Article XX（d） for a measure that is not designed ‘to secure compliance’with a Member’s laws or regulations. Thus，the terms ‘to secure compliance’do not expand the scope of the terms ‘laws or regulations’to encompass the international obligations of another WTO Member. Rather，the terms ‘to secure compliance’circumscribe the scope of Article XX（d）.”

7.299 The Panel considers that the Appellate Body’s analysis in the statement above shows that the requirement “to secure compliance” with the concerned law or regulation under Article XX（d） can be examined in two parts：（ⅰ） whether the challenged measure is “designed” to secure compliance with the law or regulation concerned；and （ⅱ） whether the measure in fact “secures compliance with” the law or regulation. In this connection，we find further support for our understanding of the terms “to secure compliance” in the analysis of the Panel in EC-Tariff Preferences where the Panel determined that，to examine whether the measure in that dispute was designed to achieve the stated health objectives under Article XX（b），it needed to consider not only the express provisions of the measure，but also the design，architecture and structure of the measure. Although the Panel’s analysis in EC-Tariff Preferences was made in the context of paragraph （b） （“necessary to protect human...life or health”） of Article XX，not paragraph （d） （“necessary to secure compliance...”），we consider that the same type of analysis is also relevant to the question before us，i.e. whether China’s measures are designed to secure compliance with China’s tariff schedule.

7.300 We will，therefore，first examine whether the measures concerned in this case are “designed” to secure compliance with the laws or regulations，which are “not inconsistent” with the GATT 1994. If so found，we will then turn to the question of whether the measures in fact “secure compliance” with the GATT-consistent laws or regulations.



（ⅰ） Whether the measures are “designed” to secure compliance with the law or regulation



7.301 China argues that the measures implement and enforce the provisions of China’s tariff schedule （incorporating China’s Schedule of Concessions） relating to imports of “motor vehicles” by preventing the importation and assembly of auto parts as a means of circumventing China’s tariff provisions relating to motor vehicles. According to China，the measures achieve this objective by establishing an administrative process to ensure that auto parts having the essential character of a complete vehicle are classified for customs purposes as the importation of a motor vehicle，regardless of whether the parts enter China in one shipment or in multiple shipments. China submits that Chapter Ⅺ of Policy Order 8，the chapter concerning the administration and enforcement of China’s tariff provisions for motor vehicles and vehicle parts，gave rise to the customs enforcement procedures embodied in Decree 125 and Announcement 4....

7.305 Following the approach adopted by previous panels as well as the Appellate Body as noted above，the Panel will examine the express provisions as well as the design，structure and architecture of the measures （i.e. Policy Order 8，Decree 125，and Announcement 4） to determine whether the measures are designed to enforce China’s tariff schedule. With respect to Policy Order 8，which is a legal instrument that provides the legal basis for the introduction of Decree 125 and Announcement 4，the complainants argue that its preamble，policy objectives （in particular，Articles 3 and 4） and Article 52 show that the measures are designed to protect and promote China’s domestic auto parts industry. China，on the other hand，submits that Chapter XI of the Policy，as the only chapter in the Policy relevant to the measures at issue，reveals the rationale behind the measures，which is to enforce China’s tariff schedule.

7.306 First，we note that the title of Policy Order 8-“the Policy on Development of the Automotive Industry”-refers to the development of China’s automotive industry，not enforcement of China’s tariff provisions for motor vehicles or vehicle parts. Further，as submitted by the complainants，the text of the preamble of Policy Order 8 also shows that the main reason for introducing the Policy is to further develop China’s automotive industry. The preamble of Policy Order 8 provides：

“The Policy on Development of the Automotive Industry is formulated in order to meet the need to continuously improve the socialist market economy system as well as the new circumstances for the development of the automotive industry at home and abroad following accession to the World Trade Organization；in order to promote the structural adjustment and upgrading of the automotive industry，and comprehensively improve the international competitiveness of the automotive industry；and in order to satisfy the ever-increasing demand from consumers for automotive products，and foster the healthy development of the automotive industry. Through the implementation of this Policy，our country’s automotive industry is to develop into a pillar industry of the national economy by 2010，and to make greater contributions toward realizing the objective to comprehensively build a fundamentally prosperous society.”

7.307 The preamble thus makes no reference to the need to enforce China’s tariff provisions as claimed by China.

7.308 We further observe similar language in the Policy objectives as well as other provisions of the Policy，including those of Chapter Ⅷ addressing China’s auto parts industry. We also recall that Article 52 of Chapter Ⅺ，which is the chapter on import management and gives rise to the implementation of Decree 125 and Announcement 4，mentions the development of automobile manufacturers and vehicle manufacturers giving impetus to the technological progress of auto parts manufacturers.

7.309 In response to a request from the Panel to explain the specific situation leading up to China’s decision to introduce the measures at issue in 2004，China submits that there was a significant issue concerning the evasion of higher tariff rates that apply to motor vehicles，including parts and components that have the essential character of a motor vehicle. China argues that the dramatic increase in the value of imported parts and components between 2001 and 2004，greatly outstripping the rate of motor vehicle production in China，proves the existence of the alleged problems relating to circumvention of ordinary customs duties for motor vehicles，particularly since this increase occurred at a time when automobile manufacturers were introducing a large number of new vehicle models into the Chinese market. According to China，these figures strongly suggest that there were issues of tariff classification concerning motor vehicles and parts of motor vehicles that warranted examination.

7.310 We are not convinced，however，that these particular statistics showing an increase in auto parts imports between 2001-2004 alone can prove that the alleged problem relating to evasion of higher tariff rates applicable to motor vehicles existed prior to the introduction of the measures. As pointed out by the European Communities and Canada，numerous factors could explain this increase in auto parts imports，including factors such as foreign supply，trade regulations，currency rates，investment flows，tax policies，and the increased demand for automobiles produced in China，which consequently could have increased the demand for auto parts imports. We share the complainants’view that China has not explained why and how the import data for complete vehicles submitted by China，which shows a slowing rate of increase for imported motor vehicles in 2003 and 2004，reflects China’s notion of circumvention，namely that this data reflects auto manufacturers’decision to change their business practices to avoid the higher duty rates on motor vehicles.

7.311 Nor has China explained why the increased value of auto parts imports cannot simply be a direct consequence of China’s commitment to the lower tariff rates for auto parts. In fact，China itself acknowledges that the incentive to import auto parts instead of motor vehicles （because of the higher tariff rate for motor vehicles） is a characteristic that is inherent to China’s Schedule of Concessions that China negotiated.

7.312 Therefore，the language of Policy Order 8，which is a legal authority giving rise to the implementing measures at issue （Decree 125 and Announcement 4），as well as the circumstances leading up to the introduction of the measures as explained by China cast doubt on China’s claim that the measures are “designed” to address the evasion or circumvention of higher tariff rates that apply to motor vehicles under China’s tariff schedule.

7.313 Nonetheless，we note that the remaining provisions in Chapter XI of Policy Order 8 refer to issues relevant to the importation of auto parts，including Articles 55，56 and 57，which are also reflected in Decree 125 and Announcement 4. Also，Article 54 of Chapter XI states，inter alia
 ，that “［c］ustoms duties will be levied strictly in accordance with the tariff rates for imported whole vehicles and parts，to prevent any loss of customs duties....” Furthermore，Decree 125 and Announcement 4，introduced pursuant to Policy Order 8，provide specific rules relating to the importation of auto parts. Setting aside whether these rules do secure compliance with China’s tariff schedule，an issue the Panel will address next，Decree 125 and Announcement 4，except for a general remark in Article 1 of Decree 125，do not make any reference to the development or promotion of automobile or auto parts industries in China.

7.314 Taken together，the elements comprising the structure of the measures reveal the drafters’mixed intentions as regards the purpose of the introduction of the measures. This is particularly so in light of the tone of the language prevalent throughout Policy Order 8. Nevertheless，we do not have sufficient evidence to conclude that the measures are not per se
 designed to secure compliance with China’s tariff schedule，namely to prevent the problems relating to circumvention of the tariff provisions for motor vehicles，as advanced by China. Therefore，we will now turn to the question of whether the measures do in fact “secure compliance with” China’s tariff schedule within the meaning of Article XX（d）.



（ⅱ） Whether the measures “secure compliance”with the law or regulation



7.315 In examining whether the measures at issue secure compliance with China’s tariff schedule within the meaning of Article XX（d），we find an approach adopted by the Panel in Korea-Various Measures on Beef useful. The Panel in that case，having first identified the law or regulation within the meaning of Article XX（d），proceeded to determine the inconsistent actions under that regulation the measure at issue aimed to prevent to analyse whether the subject measure secured compliance with that regulation. Following the same approach，we first recall our finding above that the law or regulation with which China’s measures allegedly secure compliance is China’s tariff schedule. Accordingly，to show that the measures do in fact “secure compliance with” China’s tariff schedule，China must first demonstrate specific obligations that the measures at issue try to enforce and/or actions considered inconsistent under China’s tariff schedule that the measures at issue aim to prevent.

7.316 China submits that the challenged measures secure compliance with China’s tariff schedule by preventing the importation and assembly of auto parts as a means of circumventing China’s tariff provisions relating to motor vehicles. Specifically，China alleges that this so-called “circumvention” occurs when manufacturers evade the higher duty rate for motor vehicles by structuring their imports of auto parts and components in multiple shipments so that no single shipment has the essential character of a motor vehicle，even if those parts and components would have been classified as a motor vehicle had they entered China in a single shipment. By structuring the importation of auto parts and components in this manner，auto manufacturers deprive China of the revenue and market access benefits that it negotiated when it obtained a higher bound duty rate for motor vehicles as compared to parts and components of motor vehicles. According to China，therefore，the question is whether importers should be able to evade the line that customs authorities have drawn by importing parts and components in multiple shipments. China considers that such an action by auto parts importers is contrary to the interpretation of its tariff schedule based on the interpretative rules of the HS. China submits that a Member’s ability to adopt measures to interpret its tariff schedule in accordance with the rules of HS is co-extensive with those rules since any such measure must comport with the requirements of the HS.

7.317 On the contrary，the complainants do not even acknowledge the existence of “circumvention of customs duties” as a concept. The complainants submit that notions of “tariff arbitrage”，“tariff evasion” or “tariff circumvention”，mentioned during the course of this Panel’s proceeding to describe the “circumvention” of tariff duties as defined by China，do not exist in the WTO Agreement....

7.321 In light of the above，the Panel understands that the action alleged by China to be inconsistent with China’s tariff schedule that the measures aim to prevent is “circumvention” of the tariff provisions for motor vehicles. China has referred to the following as examples of actions considered to be “circumventing” China’s tariff provisions for motor vehicles：（ⅰ） removing parts of the vehicle，such as tyres and wiper blades，and declaring them as auto parts；（ⅱ） importing parts and components that have the essential character of a motor vehicle，and documenting them as “separate” shipments even if they arrive on the same ship，at the same port，on the same day；or （ⅲ） importing parts and components that have the essential character of a motor vehicle in multiple shipments and arranging imports so that they arrive on different ships，at different ports，or on different days. China argues that if China has no means of looking past the above described ploys，importers would never have to pay the tariff rates applicable to motor vehicles.

7.322 Given these examples of actions and China’s position that this circumvention takes place by importing auto parts above the thresholds set out in the measures，with or without an intention to avoid higher tariff rates for motor vehicles，and assembling them into motor vehicles in China，we consider that the actions allegedly circumventing China’s tariff schedule encompass the following three types of actions：（ⅰ） importing auto parts for domestic assembly without any intent to avoid or evade higher duty rates applicable to motor vehicles；（ⅱ） importing auto parts for domestic assembly with the intent to avoid or evade higher tariff rates applicable to motor vehicles；and （ⅲ） importing “motor vehicles”，but breaking them into parts so as not to be subject to higher tariff rates applicable to motor vehicles when presented to the customs，and declaring and/or documenting their imports as auto parts inconsistently with the actual content of what is being imported.

7.323 As noted above，the complainants contest that the so-called “circumvention” of China’s tariff provisions for motor vehicles through the above-mentioned types of actions is inconsistent with China’s tariff schedule. To establish its claim，therefore，China must explain why the “circumvention” of the tariff provisions for motor vehicles is inconsistent with the obligations under its tariff schedule，and thus needs to be prevented through the measures.

7.324 First，according to China，the concept of “circumvention of customs duties” is broad in that the intention of an auto parts importer to evade the higher duty rates on motor vehicles is not required to constitute the circumvention of tariff duties. China considers that the importation and assembly of auto parts and components through multiple shipments undermines the value of the tariff concessions that China negotiated，whether the auto manufacturer has an intention to evade the higher duty rates on motor vehicles or not.

7.325 If one were to follow China’s logic，therefore，an automobile manufacturer who imports auto parts in the normal course of its business operation，without any specific intent to avoid the higher tariff rates applicable to motor vehicles，and uses imported auto parts in the assembly of motor vehicles in China would be regarded as circumventing China’s tariff provisions for motor vehicles. China has not demonstrated any legal basis for such a position.

7.326 The term “circumvention” can be defined as “the action or an act of circumventing someone”. The word “circumvent” is in turn defined as “1. verb trans. Deceive，outwit，overreach；find a way around，evade （a difficulty）；... 3 verb trans Go round；enclose；make the circuit of”. As the European Communities submits，the dictionary definitions of the term “circumvention” appear to contemplate both situations where criminal or fraudulent intent behind the action exists and situations where such intent is not necessarily present and where actions amounting to circumvention would not be per se
 illegal. Although not necessarily requiring criminal or fraudulent intent，the ordinary meaning of the term “circumvent” （i.e. “find a way around” or “go around”） implies the presence of a will or intent necessary to avoid a certain thing or situation. Thus，to circumvent one tariff duty for another as claimed by China，an importer at least needs to have the intent to do so. In light of this，to the extent the action China submits as inconsistent under its tariff schedule includes the importation and assembly of auto parts without any intention to avoid the higher tariff duties imposed on motor vehicles，China has not explained why and how such an action is inconsistent with its tariff schedule.

7.327 Second，assuming then，arguendo
 ，that some importers do intentionally structure their imports so as to avoid the higher tariff rates applicable to motor vehicles，China has to demonstrate why such an action is inconsistent with China’s tariff schedule....

7.332 The Panel will first examine whether there is any reference in the WTO Agreements to the notion of “circumvention” in relation to the situation where importers intentionally structure their auto parts imports so as to use lower tariff rates applicable under a Member’s schedule. The term “circumvention” is defined in the Dictionary of Trade Policy Terms as follows：

“Measures taken by exporters to evade anti-dumping measures or countervailing duties. It can refer also to the evasion of rules of origin，etc. Circumvention consists of disguising the true origin of the product，sometimes through manufacturing operations whose sole purpose is to provide sufficient evidence to meet the requirements of an agreement. These sometimes fall into the category of screwdriver operations. The Agreement on Agriculture seeks to prevent circumvention of commitments to rein in export subsidies. Circumvention in the textile trade refers to avoiding quotas and other restrictions by altering the country of origin of a product. ［See also anti-circumvention.］”

“The avoidance of trade restrains in export markets，by，for instance，transhipments through other states subject to more advantageous terms of entry. In the WTO the issue of ‘anti-circumvention’figures in negotiations and agreements related to textiles and clothing，anti-dumping and agriculture.”

7.333 Further，“anti-circumvention” is defined in the Dictionary of Trade Policy Terms as follows：

“［m］easures by governments to prevent circumvention of measures they have imposed，such as definitive anti-dumping duties. Sometimes firms seek to avoid such duties through，for example，assembly of parts and components either in the importing country or in a third country，or by shifting the source of manufacture and export to a third country. The term as used in the WTO does not refer to cases of fraud. These would be dealt with under normal legal procedures of the countries concerned. The Agreement on Agriculture contains an anti-circumvention provision. It stipulates that export subsidies not listed in the Agreement must not be used to circumvent export subsidy commitments. Nor must non-commercial transactions be used in this way. ［See also anti-dumping measures，carousel effect，dumping and screwdriver operations.］”

7.334 The definitions of the word “circumvent” in the context of international trade，as observed above，show that the notions of “circumvention” and “anti-circumvention” are not contemplated in the relation to ordinary customs duties. In the context of the WTO Agreement，“circumvention” is recognized concerning anti-dumping duties，rules of origin，the Agreement on Agriculture and the textile trade. Further，it is only in the Agreement on Agriculture that the notion of “anti-circumvention” is explicitly recognized：Article 10 of the Agreement on Agriculture，entitled “prevention of circumvention of export subsidy commitments”，stipulates that export subsidies not listed in the Agreement must not be used to circumvent export subsidy commitments. The WTO Members are also in the process of negotiating anti-circumvention issues in the context of anti-dumping duties.

7.335 Moreover，the concepts such as “evasion” and “avoidance” do not appear to exist in relation to customs duties，at least not in a legal context. In comparison，we observe that such concepts are relatively well defined in the context of domestic tax law. For example，Black’s Law Dictionary provides the following definitions：“tax avoidance” is defined as “the act of taking advantage of legally available tax-planning opportunities in order to minimize one’s tax liability”；and “tax evasion” is defined as “the wilful attempt to defeat or circumvent the tax law in order to illegally reduce one’s tax liability；tax evasion is punishable by both civil and criminal penalties-also termed as tax fraud”.

7.336 Furthermore，in fact，China’s tariff schedule explicitly provides different tariff rates for motor vehicles and auto parts，the first with the higher tariff rate of 25 per cent on average and the latter with the lower tariff rate of 10 per cent on average. Under this circumstance，any importer，automobile manufacturers in this case，would，in the normal operation of their business，decide to import auto parts and assemble them into motor vehicles，to the extent allowed under their business requirements. As noted earlier，China itself has also acknowledged that the incentive to import auto parts instead of motor vehicles （because of the higher tariff rate for motor vehicles） is a characteristic that is inherent to China’s Schedule of Concessions that China negotiated.

7.337 Therefore，to the extent that by the notion of “circumvention”，China is referring to importers’decision to import auto parts for domestic assembly rather than importing complete motor vehicles，which are subject to higher tariff rates，China has neither provided evidence showing such practices by importers，nor proved to our satisfaction why such actions are inconsistent with importers’obligations under China’s tariff schedule. In this regard，we are not saying that specific evidence of any steady pattern of import practices accused by China as circumventing its tariff schedule must be shown to prove that such practices are inconsistent under China’s tariff schedule，because，in our view，there is nothing that prevents WTO Members from having a “preventive” measure，as opposed to a “responsive” measure，against actions considered inconsistent under their domestic laws or regulations. In our view，such evidence would be useful in proving that a certain measure is “designed” to secure compliance with the concerned domestic law or regulation. However，to show that the measures at issue “do in fact secure compliance with” its tariff schedule，which is contested by the complainants in this case，China must at least demonstrate why the types of actions as described by China are inconsistent under China’s tariff schedule and thus need to be prevented through the measures.

7.338 Finally，we now turn to the situation where automobile manufacturers import “motor vehicles”，but break them into parts before importation so as not to be subject to the higher tariff rates applicable to motor vehicles when presented to the customs，and declare and/or document their imports as auto parts inconsistently with the actual content of what is being imported. ...

7.342 The Panel notes that the European Communities and the United States at least acknowledge that importers’false declaration or documentation of goods could be considered illegal under their respective domestic legal systems. The complainants contest，however，that these are types of issues that are addressed under a Member’s tariff schedule itself as China claims.

7.343 In this connection，China’s response to a Panel question informs us that，similar to the complainants’domestic legal systems as described above，China has provisions within its “regular customs laws” that regulate the situation where importers falsely declare imported goods or provide incorrect information. China submits that the Regulation of the People’s Republic of China on the Implementation of Customs Administrative Punishment defines various types of customs violations，including the submission of untruthful declarations or actions that violate customs control of goods. Therefore，this type of actions that China asserts is inconsistent with China’s tariff schedule and thus needs to be prevented through the measures is already defined in and dealt with by China’s Implementation of Customs Administrative Punishment，a legal instrument separate from China’s tariff schedule.

7.344 Further，as the Dictionary of Trade Policy Terms explains，the notion of circumvention as used in the WTO context does not include cases of fraud，which are rather addressed under normal domestic legal procedures of the countries concerned.

7.345 Therefore，we conclude that China has not demonstrated that a false declaration or documentation of goods imported is an action inconsistent with the obligations under China’s tariff schedule that needs to be prevented through the measures.



（ⅲ） Conclusion



7.346 In sum，we conclude that China has not discharged its burden to prove that the measures “secure compliance” with its tariff schedule，because China has not explained to our satisfaction how the types of actions that China claims amount to “circumvention” of the tariff provisions for motor vehicles （i.e. importing and assembling auto parts in China，with or without any intention to avoid/evade the higher tariff duties for motor vehicles） are inconsistent with the obligations under its tariff schedule and hence need to be prevented through the measures.


2. Are China’s Measures “Necessary” To Secure Compliance with China’s Tariff Schedule


7.347 The Panel has found above that the measures do not secure compliance with China’s tariff schedule. Accordingly，the measures cannot be considered as “necessary” to secure compliance with China’s tariff schedule. However，even if the measures were to have been found to secure compliance with China’s tariff schedule，we do not find，for the following reasons，that China has proved that the measures are “necessary” to secure compliance with its tariff schedule.

7.348 We recall the Appellate Body’s statement in Korea-Various Measures on Beef，with respect to the necessity of a measure within the meaning of Article XX（d）：

“［d］etermination of whether a measure，which is not ‘indispensable’，may nevertheless be ‘necessary’within the contemplation of Article XX（d），involves in every case a process of weighing and balancing a series of factors which prominently include the contribution made by the compliance measure to the enforcement of the law or regulation at issue，the importance of the common interests or values protected by that law or regulation，and the accompanying impact of the law or regulation on imports or exports.”

7.349 We will follow the guidance provided by the Appellate Body in examining whether China has proved the “necessity” of the measures within the meaning of Article XX（d）.

7.350 China submits that the prevention of tariff circumvention is clearly an important interest to WTO Members. Relying on the Appellate Body’s finding in Dominican Republic-Cigarettes that the collection of tax revenues （which would include customs revenues） is an important interest for WTO Members，and especially for developing country Members，China argues that the enforcement of negotiated tariff concessions，including whatever effect they have on market access commitments，is also an important objective for Members，and especially for developing country Members.

7.351 China contends that in comparison，the measures at issue have little or no restrictive impact on international trade：as their only purpose is to ensure that the correct tariff rates are collected，the measures do not materially affect imports of automobiles or auto parts，other than in the respect that importers must pay the higher tariff rates for motor vehicles when they import collections of parts having the essential character of a motor vehicle. China argues that the only auto manufacturers who are affected are those who assemble motor vehicles in China from imported parts and components that have the essential character of a motor vehicle.

7.352 China submits that the measures undoubtedly contribute to realizing China’s legitimate interest in ensuring the enforceability of its tariff provisions for motor vehicles. China argues that the measures do so by ensuring that tariff classifications are based on the substance of what a manufacturer imports and assembles，not the form of the shipments....

7.360 The Panel recognizes that yielding revenues by collecting legitimate tariff duties imposed on imported goods is an important interest for WTO Members. In fact，tariff duties imposed under a Member’s schedule serve to，inter alia
 ，raise revenues for the importing government. In our view，the importance of a fiscal interest pursued by a Member，such as the interest （revenue collection） pursued by China in the present case，must be carefully weighed against its impact on trade and the degree of contribution the measures make to the achievement of that interest.

7.361 In this regard，logically speaking，given our finding above that China has not proved specific actions considered inconsistent under its tariff schedule that need to be prevented through the measures，the measures cannot be considered as contributing to the achievement of the objective allegedly pursued by the measures. However，even if we were to assume for a moment that the measures could be considered as enforcing its tariff provisions for motor vehicles，for example，by preventing importers from falsely declaring or documenting their imports，the scope of the measures is too broad to be viewed as necessary for the prevention of such an action. As examined in the previous section，the measures encompass even a situation where automobile manufacturers/importers use imported auto parts for their assembly into motor vehicles in the normal course of their business operations without any intention to avoid the higher tariff duties imposed on motor vehicles，let alone any intention to falsely declare or document the specific content of importation. In our view，this is far more than what is necessary to enforce China’s tariff provisions for motor vehicles.

7.362 The evidence before us also shows that the time necessary for some of the administrative procedures required for the imposition of the charge can take up to a couple of years. In addition，we are also of the view，based on the available evidence on the record，that the measures do not necessarily correspond to the commercial realities of the modern automobile and auto parts industries. The evidence overall illustrates that the economic reality of the automotive industry is that auto parts have become more standardized and thus can be interchangeably used among different vehicle models. In particular，by sharing platforms，parts，and components for various vehicle models，automobile manufacturers appear to have increased the number of vehicle models produced from common parts and components and thereby realize economies of scale. For example，one approach widely adopted by automobile manufacturers is the platform strategy in which common components are shared whenever possible between different vehicles models. Automotive industry reports also indicate that platforms can be used with a variety of automobiles in the same family resulting in a 60 per cent to 70 per cent share of common parts. Regarding China’s argument that the degree of commonality among auto parts and components is very low，we agree to the extent that evidence also shows that the interchangeability of some auto parts remains limited because of the specific function or performance such parts are used for. However，based on the evaluation of the evidence presented by the parties，we conclude that notwithstanding some variance in the degree of interchangeability，auto parts have been sufficiently standardized so that identifying a specific vehicle model into which certain auto parts will be incorporated would prove unnecessarily trade restrictive.

7.363 Further，the European Communities submits that China has failed to consider less burdensome means to secure compliance with its tariff schedule，although China could have employed many reasonably available alternatives，for example，by investigating only individual instances of alleged evasion under its customs laws，instead of imposing charges under the measures on all imported auto parts that are assembled into vehicles that do not satisfy the thresholds set out under the measures. China argues that the question of tariff evasion，in the present context，is one of ensuring the correct classification of what is imported，and one important objective of customs classification is to achieve the same classification of an article whenever it is imported. To achieve this uniformity of classification，the same classification results should apply in all like circumstances，not only in those cases in which customs authorities dedicate the necessary resources to investigate specific import entries. According to China，this is why the measures cannot be limited to “individual instances”，as the objective of the measures is to ensure the consistent classification of parts and components that have the essential character of a motor vehicle，in all cases.

7.364 As the European Communities submits，however，China’s arguments relating to the availability of other WTO-consistent alternative measures are premised on its own definition of the actions considered inconsistent under its tariff schedule，which China has failed to prove. To that extent，we agree that China has not explained why investigating individual cases as the need arises cannot serve as an alternative to the measures，if，as we assumed above，the measures were to be considered as securing compliance with China’s tariff schedule in certain limited circumstances. Therefore，considered against the trade-restrictiveness of the measures with respect to imported auto parts as well as an alternative measure seemingly available to China，we conclude that China has failed to prove that the measures are “necessary” to secure compliance with China’s tariff schedule.

7.365 In light of the foregoing，we find that China has not demonstrated that the measures are justified under Article XX（d）. Therefore，it is not necessary for the Panel to examine whether the measures satisfy the requirements under the chapeau of Article XX.

五 第20（g）条

专家组在“中国—原材料案”中分析了第 20（g）条的适用情况。


CHINA-MEASURES RELATED TO THE EXPORTATION OF VARIOUS RAW



MATERIALS，WT/DS394，395，398/R


7.356 China’s defence of its export restrictions on refractory-grade bauxite and fluorspar is based on Article XX（g）. China’s argument is that refractory-grade bauxite and fluorspar are exhaustible natural resources；they are scarce，are not easily substitutable，and thus need to be managed and protected. China also insisted that nothing should interfere with their sovereignty over such natural resources. Further，China referred to the need for developing countries to make optimum use of their resources for their development，as they deem appropriate，including the processing of their raw material. ...

7.359 A measure that is inconsistent with obligations in the GATT 1994 may nevertheless be justified under Article XX. As the Appellate Body stated in US-Gasoline
 and confirmed in Brazil-Retreaded Tyres
 ，in order to be justified under Article XX，“... the measure at issue must not only come under one or another of the particular exceptions-paragraphs （a） to （j）-listed under Article XX；it must also satisfy the requirements imposed by the opening clauses of Article XX. The analysis is，in other words，two tiered：first，provisional justification by reason of characterization of the measure under ［the sub-paragraph］；second，further appraisal of the same measure under the introductory clauses of Article XX”.

7.360 The various sub-paragraphs of Article XX lay out the manner in which a Member may adopt measures pursuing “legitimate state policies or interests”. Article XX（g） reads as follows：

“Subject to ［requirements regarding non-discrimination and disguised restriction on trade］ nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures：

（g）relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption”.

7.361 Therefore，in order for a measure to be justified under Article XX（g），the measure at issue must：（ⅰ） “relate to the conservation of an exhaustible natural resource”，and （ⅱ） be “made effective in conjunction with restrictions on domestic production or consumption”. The Panel turns now to consider the ordinary meaning of the words used in paragraph （g） in their context.



（ⅰ）“Relating to the conservation of exhaustible natural resources”



7.362 The first legal benchmark for the consistency of a measure with Article XX（g） is that the measure “relates to the conservation of exhaustible natural resources”.

7.363 In China’s view，Article XX（g） includes within its scope the protection of living and non-living exhaustible natural resources，such as “raw materials”. This is not contested by the complainants. China contends further that the term “conservation” should be interpreted as the act of preserving and maintaining the existing state or number of something，in this case “natural resources” covered by Article XX（g）. China argues that Article XX（g） protects its sovereign right to adopt a comprehensive and sustainable mineral conservation policy，taking into account China’s social and economic development needs.

7.364 For China，Article XX（g） must be interpreted in a manner that recognizes a WTO Member’s “sovereign rights over their own natural resources.” China claims that these rights must be exercised in the interests of a Member’s own social and economic development，as well as in light of the objective of sustainable development as stated in the Preamble to the WTO Agreement. China posits that sustainable development requires that economic development and conservation be aligned through the effective management of scarce resources，as the term “conservation” refers to the management of a limited supply of exhaustible natural resources over time. China considers that its export restraints “relate to conservation” because they are part and parcel of China’s measures that manage the limited supply of refractory-grade bauxite and fluorspar，which are exhaustible natural resources.

7.365 The complainants argue that China presents as “context” for the meaning of the term “conservation” issues that have absolutely no relevance to the correct interpretation of Article XX（g）. According to the complainants，the WTO Preamble cannot be used to exempt a WTO Member from complying with the terms of Article XX（g） so as to be able to discriminate in favour of its own domestic users of raw materials against users in any other WTO Member. The European Union recalls that the WTO Preamble calls for the optimal use of the world’s resources，and expresses the desire of WTO Members to contribute to the objectives of the WTO by entering into reciprocal and mutually advantageous arrangements directed at the substantial reduction of tariffs and other barriers to trade.

7.366 The United States and Mexico argue that China is incorrect to argue that context confers on the word “conservation” the meaning that a Member’s sovereign rights over its natural resources can be exercised in the interests of a Member’s own social and economic development. Article XX（g） does not permit WTO Members to deviate from WTO rules in order to promote and realize their own self-interested economic goals.

7.367 The complainants also dispute China’s interpretation of the principle of sovereignty over natural resources. They argue that this principle is not at issue in this dispute. In their opinion，Article XX（g） does not call into question this sovereign right of all WTO Members. Under Article XX（g），what is at issue is w hether a Member has satisfied the conditions of that provision when it maintains an otherwise GATT-inconsistent measure affecting trade in its natural resources.

7.368 Finally，the United States and Mexico submit that China’s attempt to incorporate into the term “conservation” the notion of exercising rights over natural resources “in the interests of a Member’s own social and economic development” seeks to change Article XX（g） into an exception based on a WTO Member’s desire to create opportunities for growth for its downstream processing industries. For these complainants，to the extent that the interests of a Member’s downstream industry might form the basis for an exception to the GATT 1994 prohibition on export restraints imposed on industrial input materials，Article XX （ⅰ） could be invoked so long as certain conditions were respected. However，China does not invoke Article XX （ⅰ） as a justification for its trade-restrictive measures.

7.369 In sum，the Panel observes that although the parties agree that the products （raw materials） covered by the present dispute are exhaustible natural resources，they disagree as to whether the challenged export restrictions “relate” to a “conservation” programme. The Panel will move now to an interpretation of those terms.


“Relate to conservation”


7.370 The Appellate Body in US-Gasoline
 ruled that a measure was “relate［d］ to” conservation if there was a substantial relationship between the export measures and conservation，and “that a measure must be ‘primarily aimed at’the conservation of exhaustible natural resources in order to fall within the scope of Article XX（g）”. It further added that a measure that is “merely incidentally or inadvertently” aimed at conservation cannot meet the requirement of “relating to” in Article XX（g）. It noted that the phrase “primarily aimed at” was “not designed as a simple litmus test for inclusion or exclusion from Article XX（g）”. In US-Shrimp，the Appellate Body accepted that sub-paragraph （g） referred to measures “primarily aimed at” conservation；it also described this relationship as “a close and genuine relationship of ends and means” that requires an examination of the relationship between the general structure and design of a measure and the policy goal it purports to serve. The Appellate Body has explained that：

“Article XX （g） requires that the measure sought to be justified be one which”relat［es］ to“the conservation of exhaustible natural resources. In making this determination，the treaty interpreter essentially looks into the relationship between the measure at stake and the legitimate policy of conserving exhaustible natural resources”.

7.371 The Panel will，therefore，examine and analyse the relationship between，on the one hand，the 930000 metric tonnes quota on refractory-grade bauxite，and，on the other hand，15% export duty on fluorspar and the goal on which China claims its measures are based-the conservation of refractory-grade bauxite and fluorspar.


“Conservation”


7.372 The dictionary definition of the noun “conservation” is “the action of keeping from harm，decay，loss or waste；careful preservation. The preservation of existing conditions.... The preservation of the environment，esp. of natural resources”. The verb “conserve” is defined as “Keep from harm，decay，or loss esp. with view to later use；preserve with care. Maintain （energy etc.） unchanged in total quantity according to a conservation law”. The noun “preservation” is defined as “The action or an act of preserving or protecting something；the fact of being preserved”. To “preserve”，is to “Keep from harm，injury；take care of，protect...keep from decay；maintain （a state of things）”. In sum，these dictionary definitions define “conservation” as the act of preserving and maintaining the existing state of something，in this case “natural resources” covered by Article XX（g）.

7.373 Having considered the ordinary meaning of the relevant terms of Article XX（g），we turn to their context. Pursuant to Article 31（2） of the Vienna Convention，which makes clear that the context of a treaty includes its “text，including its preamble and annexes”，the Preamble to the WTO Agreement forms part of the context of Article XX（g）. The Preamble’s role as relevant context for interpreting Article XX（g） was confirmed by the Appellate Body in US-Shrimp，where it stated that the Preamble gives “colour，texture，and shading to ［the］ interpretation of the agreements annexed to the WTO Agreement，in this case，the GATT 1994”.

7.374 The Preamble recognizes that WTO Members’trade relations should：

“...［allow］ for the optimal use of the world’s resources in accordance with the objective of sustainable development，seeking both to protect and preserve the environment and to enhance the means for doing so in a manner consistent with their respective needs and concerns at different levels of economic development”.

7.375 Thus，a proper reading of Article XX（g） in the context of the GATT 1994 should take into account the challenge of using and managing resources in a sustainable manner that ensures the protection and conservation of the environment while promoting economic development. As the Appellate Body explained，to do so may require “a comprehensive policy comprising a multiplicity of interacting measures”.

7.376 Pursuing multi-faceted objectives，usually involves making policy choices and prioritization；the chosen policy depends on，inter alia
 ，the choice of particular economic policy objectives （e.g.，employment；income；tax etc.）；social policy objectives （e.g.，education；health；etc.）；and，environmental policy objectives （e.g.，conservation；pollution reduction；waste management；recycling；biodiversity preservation）. These different policy objectives cannot be viewed in isolation；they are related facets of an integrated whole. Moreover，the “interacting measures” chosen by a Member will reflect and integrate these related policy goals. In choosing appropriate conservation measures，“WTO Members have a large measure of autonomy to determine their own policies”，provided that they respect the requirements of，inter alia
 ，Article XX（g）.

7.377 In our view，the Panel must take into account in interpreting Article XX（g） principles of general international law applicable to WTO Members. Article 31（3）（c） of the Vienna Convention provides that in interpreting a treaty，there shall be taken into account together with the context “any relevant rules of international law applicable in the relations between the parties”.

7.378 One of the fundamental principles of international law is the principle of state sovereignty，denoting the equality of all states in competence and independence over their own territories and encompassing the right to make laws applicable within their own territories without intrusion from other sovereign states. Independent decisions can be taken with regard to matters including the choice of political，economic and social systems. The principle of state sovereignty is also exercised whenever states choose to enter into an international agreement with other sovereign states.

7.379 This was first established by the Permanent Court of International Justice （PCIJ） in the case of the S.S Wimbledon （1923），where it confirmed that “the right of entering into international engagements is an attribute of State sovereignty”. This principle was further elaborated in the PCIJ’s advisory opinion on the Exchange of Greek and Turkish Populations （1925）. We find especially instructive for our purposes the PCIJ’s consideration of the principle in the case on Jurisdiction of the European Danube Commission between Galatz and Braila （1927），where the Court stated that “restrictions on the exercise of sovereign rights accepted by treaty by the State concerned cannot be considered as an infringement of sovereignty”.

7.380 An important element of the principle of state sovereignty is the principle of sovereignty over natural resources，recognized as a principle of international law，and allowing states to “freely use and exploit their natural wealth and resources wherever deemed desirable by them for their own progress and economic development”. The principle of sovereignty over natural resources is embodied in a number of international agreements，including in the Preamble of the Convention on Biological Diversity，which “［reaffirms］ that States have sovereign rights over their biological resources”.

7.381 In the Panel’s view，consistently with Article 31（3）（c） of the Vienna Convention，our interpretation of Article XX（g） should “take into account” the principle of sovereignty over natural resources. The principle of sovereignty over natural resources affords Members the opportunity to use their natural resources to promote their own development while regulating the use of these resources to ensure sustainable development. Conservation and economic development are not necessarily mutually exclusive policy goals；they can operate in harmony. So too can such policy goals operate in harmony with WTO obligations，for Members must exercise their sovereignty over natural resources consistently with their WTO obligations. In the Panel’s view，Article XX（g） has been interpreted and applied in a manner that respects WTO Members’sovereign rights over their own natural resources.

7.382 The Panel observes that the ability to enter into international agreements such as the WTO Agreement is a quintessential example of the exercise of sovereignty. In joining the WTO，China obtained significant commercial and institutional benefits，including with respect to its natural resources. It also committed to abide by WTO rights and obligations.

7.383 Exercising its sovereignty over its own natural resources while respecting the requirements of Article XX（g） that China committed to respect，is an efficient way for China to pursue its own social and economic development. These considerations support the view that “a comprehensive policy comprising a multiplicity of interacting measures” is an appropriate policy to conserve natural resources.

7.384 The Panel refers now，as part of the immediate context of Article XX（g），to the provisions of paragraph（ⅰ） of Article XX，which deal with situations where the exports of domestic materials can be restricted to assist the affected domestic industry. Even in such a situation where a Member is explicitly protecting its downstream industry，Article XX（ⅰ） ensures consideration of the interests of foreign producers.

7.385 Article XX（ⅰ） provides an exception for measures：

“involving restrictions on exports of domestic materials necessary to ensure essential quantities of such materials to a domestic processing industry during periods when the domestic price of such materials is held below the world price as part of a governmental stabilization plan；Provided that such restrictions shall not operate to increase the exports of or the protection afforded to such domestic industry，and shall not depart from the provisions of this Agreement relating to non-discrimination”.

7.386 Article XX（ⅰ） provides explicitly that any export restrictions on domestic materials cannot be imposed to increase the protection of the domestic industry. Hence the restrictions remain subject to the core GATT principles of non-discrimination. In the Panel’s view，Article XX（g），which provides an exception with respect to “conservation”，cannot be interpreted in such a way as to contradict the provisions of Article XX（ⅰ），i.e.，to allow a Member，with respect to raw materials，to do indirectly what paragraph（ⅰ） prohibits directly. In other words，WTO Members cannot rely on Article XX（g） to excuse export restrictions adopted in aid of economic development if they operate to increase protection of the domestic industry.



（ⅱ）“if such measures are made effective in conjunction with restrictions on domestic production or consumption”




（Appellate Body reversed the Panel’s interpretations on “made effective in conjunction with”and made its own reasoning. Please refer to the AB interpretation following this case.）



Requirement of even-handedness


7.402 The Appellate Body emphasized that the term “if such measures are made effective in conjunction with restrictions on domestic production or consumption” imposes “a requirement of even-handedness in the imposition of restrictions... upon the production or consumption of exhaustible natural resources”：

“There is，of course，no textual basis for requiring identical treatment of domestic and imported products. Indeed，where there is identity of treatment-constituting real，not merely formal，equality of treatment-it is difficult to see how inconsistency...would have arisen in the first place. On the other hand，if no restrictions on domestically produced like products are imposed at all，and all limitations are placed upon imported products alone，the measure cannot be accepted as primarily or even substantially designed for implementing conservationist goals. The measure would simply be naked discrimination for protecting locally-produced goods”.

7.403 China argues that “Article XXXVI：5 and its Ad Note
 confirm that Article XX（g） does not require identity between the restrictions on domestic and foreign supply of natural resources” and “recognizes the objective of achieving economic diversification of developing country economies through the development of industries to process primary products”. In particular，China argues that export restrictions are needed to support its economy and to enable it to diversify. In other words，a proportionately higher burden on foreigners is justified.

7.404 The Panel agrees with China that，in interpreting and applying Article XX（g） in relation to non-renewable resources，the treaty interpreter may take into account the international law principle of sovereignty over natural resources，to the extent relevant to the case at hand. The Panel also agrees that resource-endowed countries are entitled to manage the supply and use of those resources through conservation-related measures that foster the sustainable development of their domestic economies consistently with general international law and WTO law. As long as even-handed restrictions are imposed on domestic supply，Article XX（g） does not oblige resource-endowed countries to ensure that the economic development of other user-countries benefits identically from the exploitation of the resources of the endowed countries.

7.405 The Panel is of the view that China’s right to economic development and its sovereignty over its natural resources are not in conflict with China’s rights and obligations as a WTO Member. When China chose to join the WTO in full exercise of its sovereignty，China made the concurrent decision that its sovereign rights over its natural resources would thereafter be exercised within the parameters of the WTO provisions，including those of Article XX（g）. At that time，China was aware of the terms of Article XX，as interpreted by the Appellate Body in its Gasoline and Shrimp reports，in particular with respect to the requirement that restrictions for which Article XX（g） is invoked could be justified only if they are made effective in conjunction with restrictions on domestic production or consumption. China’s Accession Protocol does not reveal any contrary understanding on the part of China or any WTO Members.

7.406 This is，in fact，the very essence of the conservation objective set forth in Article XX（g）：if a WTO Member is not taking steps to manage the supply of natural resources domestically，it is not entitled to seek the cover of Article XX（g） for the measures it claims are helping to conserve the resource for future generations.

7.407 Finally，the Panel recalls the findings in Canada-Herring and Salmon
 which related to a prohibition of exports of unprocessed herring and salmon by Canada. In US-Gasoline
 ，the Appellate Body referred to an earlier GATT dispute and captured the essence of paragraph （g） of Article XX：

“This prohibition effectively constituted a ban on purchases of certain unprocessed fish by foreign processors and consumers while imposing no corresponding ban on purchase of unprocessed fish by domestic processors and consumers. The prohibitions appeared to be designed to protect domestic processors by giving them exclusive access to fresh fish and at the same time denying such raw material to foreign processors. The Panel concluded that these export prohibitions were not justified by Article XX（g）”.

7.408 In sum，paragraph （g） of Article XX can justify GATT-inconsistent trade measures if such measures along with parallel domestic restrictions aimed at the conservation of natural resources and are primarily aimed at rendering effective parallel domestic restrictions operating for the conservation of natural resources. A contrario
 ，Article XX（g） cannot be invoked for GATT-inconsistent measures whose goal or effects is to insulate domestic producers from foreign competition in the name of conservation.

7.409 Having addressed the interpretation of Article XX（g），the Panel will now proceed to examine China’s export restrictions on refractory-grade bauxite and fluorspar to determine whether they can be justified pursuant to Article XX（g）.

7.410 Before examining the relevant evidence and argumentation of the parties with respect to refractory-grade bauxite and fluorspar，the Panel recalls that it is the Member invoking Article XX that bears the burden of proof. Finally，examining a justification under Article XX，as in this dispute，requires the Panel to assess much evidence （including expert evidence）. In that context，the Panel enjoys a broad margin of discretion-as the trier of the facts-in assessing the value of the evidence and the weight to be ascribed to that evidence. At the same time，the Panel must respect the standard of review set out in Article 11 of the DSU.

7.411 China’s defence to justify its export restrictions on refractory-grade bauxite and fluorspar is based on the argument that these raw materials are exhaustible natural resources that need to be managed and conserved. For China，refractory-grade bauxite and fluorspar are essential for its sustainable development，as they are a key input in the production of steel and aluminium. Given that China’s reserves of these resources are limited （at the 2009 rate of extraction，China estimates a lifespan of 4.5 years for its fluorspar reserves，and 16 years for its refractory-grade bauxite reserves），China has adopted a variety of measures in order to manage the supply and use of refractory-grade bauxite and fluorspar over time. These measures ensure that these resources provide social and economic benefits over a longer period than would otherwise be the case. China contends that export restrictions on these raw materials are an integral part of China’s conservation strategy. Without these measures，China argues，the burden of China’s supply limitations would be borne unduly by China’s domestic users，which would undermine China’s development.


...（the Complainants argue that there is “complete lack of any relationship” between the export restrictions on the materials and the goal of their conservation，that China has not satisfied its burden of prove，and that China would not have shown that it satisfies the requirement of even-handedness necessary pursuant to Article XX（g））


7.415 In order for the Panel to determine whether China can justify its export quota on refractory-grade bauxite and its export duties on fluorspar pursuant to GATT Article XX（g），the Panel will need to analyse，first，whether export restrictions on refractory-grade bauxite and fluorspar “relate to the conservation” of an exhaustible natural resource. Secondly，we must consider whether China’s export measures “are made effective in conjunction with domestic restrictions on production or consumption”.

7.416 To begin，the Panel must determine whether China’s export quota on refractory-grade bauxite and export duty on fluorspar “relate to conservation”. Thus we must establish “whether there is a close and genuine relationship of ends and means” between the goal of conservation of refractory-grade bauxite and fluorspar，and the means presented by the applicable export duty and export quota.

7.417 Specifically，the export restrictions that China seeks to justify pursuant to GATT Article XX（g） are：

（a）the portion of an export quota of 930000 metric tonnes on Bauxite in its subcategories of “Aluminium ores and concentrates” （HS 2606.0000） and Refractory Clay （HS 2508.3000） that applies to “refractory grade bauxite” or “high alumina clay” which represents a sub-category of refractory Clay （HS 2508.3000）；and

（b）a temporary export duty of 15% on different categories of Fluorspar，including：fluorspar containing by weight ≤ 97% calcium fluoride，also referred to as “Met-spar” （HS 2529.2100），and fluorspar containing，by weight > 97% calcium fluoride，also referred to as “Acid-spar” （HS 2529.2200）.

7.418 To determine whether a challenged export restriction relates to conservation，a panel should examine the text of the measure itself，its design and architecture，and its context. First，the Panel observes that the measure imposing the export duty on fluorspar does not refer to the goal of conservation；the measure imposing an export quota on refractory-grade bauxite does not refer to the relationship between the export quota and the goal of conservation.

7.419 In its first written submission，with a view to supporting its claim that its export restrictions on refractory-grade bauxite and fluorspar are justified pursuant to Article XX（g），China submits that it has adopted a “comprehensive set of measures relating to the conservation of fluorspar” and a “comprehensive set of measures relating to the conservation of bauxite”. It continues by referring to its 2001 “Mineral Resources Policy”. In a document entitled “China’s Policy on Mineral Resources Information Office of the State Council of December 2003” which refers to fluorspar explicitly，China inter alia
 commits to “formulate a unified policy on the import and export of mineral products in accordance with the WTO rules and ［China’s］ commitments in its accession to the WTO”. We note，however，that this policy document refers for the most part to the economic and development gains that China can make through the exploitation of its mineral resources. The Panel cannot find，nor has China pointed to，measures relating to the conservation of refractory-grade bauxite and fluorspar in the evidence China submitted relating to what it terms its “mineral policy”.

7.420 To support its claim that the export quota on refractory-grade bauxite is justified pursuant to Article XX（g），China lists 13 measures which，according to China，are relevant for its conservation programme on refractory-grade bauxite. There are equivalent measures in most cases relating to fluorspar. Nine of those measures were enacted before 2009，and the others in 2010，i.e. after the Panel’s establishment. China asserts that all those measures confirm that its export restrictions on refractory-grade bauxite and fluorspar are an integral part of its conservation programmes within the meaning of Article XX（g）.

7.421 The pre-2009 measures invoked by China for refractory-grade bauxite and fluorspar are the same，they are the following：

（a）Mineral Resources Law of 1986；

（b）Environmental Protection Law of 1989；

（c）Provisional Regulations on Resource Tax of 1994 and Detailed Rules for the Implementation of the Provisional Regulations on Resource Tax of 1994；

（d）Administration of Collection of the Mineral Resources Compensation Fees of 1997；

（e）Administration of Registration of Mining of Mineral Resources of 1998；

（f）National Mineral Resources Plan of 2001；

（g）Notice of Opinions of Authorities on the Integration of Exploitation of Mineral Resources of 2006；and

（h）National Mineral Resources Plan （2008-2015）.

7.422 The National Mineral Resources Plan （2008-2015） ［item （h） above］ describes China’s conservation policy in the area of minerals including fluorspar：one of the policy tools mentioned is the restriction of extraction：“Restrict the extraction of such minerals as barite，fluorspar，graphite，magnesite，talc and rich phosphorite”. However，there is no discussion of a specific “conservation policy” for fluorspar or refractory-grade bauxite. Moreover，although the National Mineral Resources Plan （2008-2015） makes reference to fluorspar，and explicitly refers to the objectives of extraction restrictions of this mineral，it is a programmatic document that speaks of future restrictions，but does not refer to current restrictions. It makes no reference at all to refractory-grade bauxite.

7.423 The Notice of Opinions of Authorities on the Integration of Exploitation of Mineral Resources ［item （g） above］ does not specifically refer refractory-grade bauxite or to fluorspar；essentially it provides guidelines to promote the restructuring of the mining sector，with the goal of promoting the efficiency of resource extraction.

7.424 The Administration of Registration of Mining of Mineral Resources ［item （e） above］ provides for monitoring and enforcement of compliance with licensing requirements by mining enterprises and does not refer specifically to refractory-grade bauxite or fluorspar. The National Mineral Resources Plan of 2001 ［item （f） above］ sets forth China’s policy objectives for the use of mineral resources （emphasizing the importance of efficient use of resources），but，as the Mineral Resources Law of 1986 ［item （a） above］，does not refer to refractory-grade bauxite or fluorspar conservation programmes. The Environmental Protection Law ［item （b） above］ provides guidelines to foster environmental protection and to introduce environmental standards.

7.425 In its first written submission，China submits excerpts from the 2009 Further Adjust of Import and Export Tariffs，which China describes as evidence that China’s export restrictions on refractory-grade bauxite and fluorspar were always linked to the goal of conservation. The United States and Mexico take issue with the excerpts and cite the document more expansively：

“In order to effectively bring into play the tariff policy’s economic leverage，promote the adjustment of economic structure and the change of economic development mode，further increase the import of advanced technologies，equipments and key parts and components，fulfil the need of domestic economic and social development，promote resource saving and environmental protection，and to improve people’s standard of living，the State will implement relatively low interim import tariff rates on over 670 types of commodities next year...”.

7.426 The first part of the text identifies economic and development considerations，while the latter part refers to sustainable development considerations. The document also discusses more generally the lowering of import duty rates on products such as coal，fuel oil，epoxide resin，chassis of heavy wreckers，and automatic bobbin winders，with a view to “effectively bring into play the tariff policy’s economic leverage，promote the adjustment of economic structure and the change of economic development mode”. The Panel has not been able to see how this document confirms that China’s export quota on refractory-grade bauxite and export duties on fluorspar were put in place as part of a comprehensive conservation programme relevant specifically to refractory-grade bauxite and fluorspar.

7.427 China also argues that export restrictions contribute to its stated objective of conservation of the natural resources at issue because by reducing foreign demand for the resource，they will reduce domestic production and，hence，the extraction of the resource. Furthermore，the use of export restrictions is said to be required because the use of domestic restrictions on production without export restraints would undermine China’s sustainable development.

7.428 The Panel has some difficulties with China’s designed position. It seems to us that a policy of restricting extraction would be more in line with a policy to achieve conservation than one confined to restricting exports. For the purpose of conservation of a resource，it is not relevant whether the resource is consumed domestically or abroad；what matters is its pace of extraction.

7.429 In light of the evidence submitted to the Panel，it is clear that there is a substantial increase in the domestic consumption of fluorspar and refractory-grade bauxite，while exports do not appear to have grown at the same pace. For example，“［f］rom 2000 to 2009，Chinese consumption of fluorspar reflected growth of approximately 124%”. Starting from 2007，China’s annual refractory-grade bauxite （ores） and fluorspar extraction steadily increases，with fluorspar’s extraction registering an increment of 60% from 2008 to 2009. Moreover，for example “［ⅰ］n 2008，although far less fluorspar was exported from China in its raw material form than in 2000，more fluorspar in total was exported from China than in 2000 due to the substantial increase in exports of downstream products containing fluorspar”. For the Panel，this evidence does not support China’s claim that it has put in place a comprehensive plan to conserve refractory-grade bauxite and fluorspar given that domestic extraction has in fact increased.

7.430 The Panel is also concerned with the possibility that export restrictions may have long-term negative effects on conservation due to the increased demand from the downstream sector. An export restriction on an exhaustible natural resource，by reducing the domestic price of the materials，works in effect as a subsidy to the downstream sector，with the likely result that the downstream sector will demand over time more of these resources than it would have absent the export restriction. This could offset the reduction in extraction determined by the export restriction.

7.431 China argues that the extraction and production caps that it has in place impede this effect. However，given that these caps are set at levels above the current level of extraction and production of these materials，the Panel has difficulty with this proposition.

7.432 The Panel also observes that there is no clear link between the way the duty and the quota are set and any conservation objective. China does not provide any evidence or argument to justify the use of an export duty on fluorspar，as opposed to a quota on refractory-grade bauxite. To justify the use of an export quota in the case of refractory-grade bauxite，China argues that a quota serves to ensure constraint in case of a sudden increase of foreign demand. However，China has not provided any evidence to suggest anything other than a stable demand for refractory-grade bauxite. China also claims that “［a］t the 2009 rate of extraction，only four and a half years of China’s ［fluorspar］ reserves remain”. However，in its response to the Panel’s questions，China could not provide an explanation as to what impact a 15% duty on fluorspar will have on its lifespan. Nor could China explain how this extended lifespan for fluorspar would address its sustainable development concerns.

7.433 Moreover，the Panel notes that China does not make the argument that the 15% export duty on fluorspar has the effect of extending in any meaningful way the lifespan of fluorspar reserves. In fact，China argues that it is the caps on mining and production that restrict the supply of fluorspar，while the export restraints only “manag［e］ the resulting supply” of refractory-grade bauxite and fluorspar. According to China itself，if it maintained only extraction and processing caps without export restraints，it would be “compelled to share ［its］ resources according to nothing more than the demands of foreign markets”. In other words，China acknowledges that it prefers not to use only extraction and processing caps；rather it imposes an export restriction.

7.434 For the Panel，measures that increase the costs of refractory-grade bauxite and fluorspar to foreign consumers but decrease their costs to domestic users are difficult to reconcile with the goal of conserving refractory-grade bauxite and fluorspar.

7.435 In light of the above，the Panel concludes that China has not met its burden of proving that its export quota on refractory-grade bauxite and its export duty on fluorspar “relate to the conservation” of refractory-grade bauxite and fluorspar. The Panel will nevertheless continue its examination of the challenged measures to determine whether the export quota on refractory-grade bauxite and the export duty on fluorspar “are made effective in conjunction with restrictions on domestic production or consumption”....

7.460 The complainants argue that even if one，or some，of the domestic measures that China has put in place could be considered to limit （at least potentially） the amount of minerals produced，China would still not have demonstrated that it is entitled to justify its measures under Article XX（g） because the domestic measures are not “even-handed” with export restrictions. This is so，they argue，because the export quota on refractory-grade bauxite and the export duty on fluorspar only affect users located outside of China，while the domestic regulations and taxes apply to domestic and foreigners. They argue that the export duties and export quotas are thus an added burden on the foreign users. Specifically，China imposes on foreign producers a burden that is not even-handed because it is not imposed on Chinese domestic users of refractory-grade bauxite or fluorspar.

7.461 China submits that “even-handed” does not mean “identical” and that paragraph （g） should be interpreted to allow China to pursue its goal of economic development. China also claims that “［w］ithout China’s export restrictions，the burden of China’s supply limitations would be borne unduly by China’s domestic users，which would undermine China’s development”.

7.462 The Panel recalls the Appellate Body’s explanation in US-Gasoline
 that “［t］he clause ［Article XX（g）］ is a requirement of even-handedness in the imposition of restrictions，in the name of conservation，upon the production or consumption of exhaustible natural resources”. The Appellate Body did not address what relative treatment of domestic and foreign interests was required in order to qualify as “even-handed”. But it did say that if there is no restriction on domestic production or consumption，the export restrictions cannot be said to be even-handed.

7.463 China submits，in particular，that its “export restrictions on refractory-grade bauxite and fluorspar，in conjunction with its production restrictions，burden domestic consumption as well as foreign trade”. China has not persuaded the Panel that this is the case. Assuming that a production cap limits the production of fluorspar to 100 units annually，and there is an export quota of 40 units for that product，China asserts that the combination of these two policies limits the quantity that can be consumed domestically to 60 units annually. However，in order to understand whether a production restriction effectively limits domestic consumption，we need to compare domestic demand with the available quantity of the product in the domestic economy. The availability of the raw material in the domestic economy depends on whether the export quota is fully used. The amount not used by the export quota will go to domestic consumption.

7.464 Therefore，domestic consumption is limited by a production cap only when the domestic demand is greater than the quantity available to the domestic economy through the application of the production and the export caps. The Panel has no information that the China’s cap system ensures that this is always the case. Therefore，the mere existence of a production restriction does not automatically imply even-handedness between the export restriction and the domestic restriction.

7.465 Since a domestic restriction on production affects both domestic and foreign users of the resources，the Panel is of the view that China has not demonstrated that its regime for refractory-grade bauxite and fluorspar will not lead to an uneven-handed imposition on foreigners. Although there is no textual basis requiring identical treatment under Article XX（g），it is difficult to see how-if no similar or parallel restrictions are imposed at all on domestic users or on domestic consumption and all limitations are placed upon the foreign consumers alone-the export restrictions can be considered even-handed. Nor would they appear to be primarily aimed at or even substantially designed for implementing conservationist goals；on the contrary “the measure would simply be naked discrimination locally ［interests］”. In order to show even-handedness，China would need to show that the impact of the export duty or export quota on foreign users is somehow balanced with some measure imposing restrictions on domestic users and consumers. In our view China has not met this burden.

7.466 In sum，the Panel is of the view that China has not demonstrated that its 2009 export restrictions were made effective or have since been made effective in conjunction with domestic restrictions designed to limit production or consumption in the present. Furthermore，the Panel is of the view that China has not demonstrated that its domestic measures aimed at restricting production or consumption impose at present an even-handed burden on foreign and domestic consumers. Finally，although our conclusions are with respect to the 2009 measures only，the Panel noted that the 2010 measures establish a framework for the imposition of restrictions on domestic consumption or production. However，they do not effectively constrain the current levels of consumption or production. While it appears that substantive progress is being made with regard to the introduction of restrictions on domestic production or consumption，it is not yet sufficient to meet the requirements of Article XX（g）.

* * *

本案上诉机构裁定，专家组报告关于GATT XX（g）中“made effective in conjunction with”的裁定错误。以下是上诉机构的相关裁定。


CHINA-MEASURES RELATED TO THE EXPORTATION OF VARIOUS RAW



MATERIALS WT/DS394，395，398/AB/R


345. China alleges that the Panel erred in interpreting the phrase “made effective in conjunction with” in Article XX（g） to mean that restrictions on domestic production or consumption must “be applied jointly with the challenged export restrictions”，and that “the purpose of those export restrictions must be to ensure the effectiveness of those domestic restrictions”....

355. In order to fall within the ambit of subparagraph （g） of Article XX，a measure must “relat［e］ to the conservation of exhaustible natural resources”. The term “relat［e］ to” is defined as “hav［ing］ some connection with，be［ing］ connected to”. The Appellate Body has found that，for a measure to relate to conservation in the sense of Article XX（g），there must be “a close and genuine relationship of ends and means”. The word “conservation”，in turn，means “the preservation of the environment，especially of natural resources”.

356. Article XX（g） further requires that conservation measures be “made effective in conjunction with restrictions on domestic production or consumption”. The word “effective” as relating to a legal instrument is defined as “in operation at a given time”. We consider that the term “made effective”，when used in connection with a legal instrument，describes measures brought into operation，adopted，or applied. The Spanish and French equivalents of “made effective”—namely “se apliquen” and “sont appliquées”—confirm this understanding of “made effective”. The term “in conjunction” is defined as “together，jointly，（with）”. Accordingly，the trade restriction must operate jointly with the restrictions on domestic production or consumption. Article XX（g） thus permits trade measures relating to the conservation of exhaustible natural resources when such trade measures work together with restrictions on domestic production or consumption，which operate so as to conserve an exhaustible natural resource. By its terms，Article XX（g） does not contain an additional requirement that the conservation measure be primarily aimed at making effective the restrictions on domestic production or consumption.

357. The Appellate Body addressed Article XX（g） in US-Gasoline
 . The Appellate Body noted Venezuela’s and Brazil’s argument that，to be deemed as “made effective in conjunction with restrictions on domestic production or consumption”，a measure must be “primarily aimed at” both conservation of exhaustible natural resources and making effective certain restrictions on domestic production or consumption. The Appellate Body，however，found that：

...“made effective” when used in connection with a measure—a governmental act or regulation—may be seen to refer to such measure being “operative”，as “in force”，or as having “come into effect.” Similarly，the phrase “in conjunction with” may be read quite plainly as “together with” or “jointly with.” Taken together，the second clause of Article XX（g） appears to us to refer to governmental measures like the baseline establishment rules being promulgated or brought into effect together with restrictions on domestic production or consumption of natural resources. Put in a slightly different manner，we believe that the clause “if such measures are made effective in conjunction with restrictions on domestic production or consumption” is appropriately read as a requirement that the measures concerned impose restrictions，not just in respect of imported gasoline but also with respect to domestic gasoline. The clause is a requirement of even-handedness in the imposition of restrictions，in the name of conservation，upon the production or consumption of exhaustible natural resources.

358. Accordingly，in assessing whether the baseline establishment rules at issue in US-Gasoline
 were “made effective in conjunction with” restrictions on domestic production or consumption，the Appellate Body relied on the fact that those rules were promulgated or brought into effect “together with” restrictions on domestic production or consumption of natural resources. However，even though Brazil and Venezuela had presented arguments suggesting that it was necessary that the purpose of the baseline establishment rules be to ensure the effectiveness of restrictions on domestic production，the Appellate Body did not consider this to be necessary. In particular，the Appellate Body did not consider that，in order to be justified under Article XX（g），measures “relating to the conservation of exhaustible natural resources” must be primarily aimed at rendering effective restrictions on domestic production or consumption. Instead，the Appellate Body read the terms “in conjunction with”，“quite plainly”，as “together with” or “jointly with”，and found no additional requirement that the conservation measure be primarily aimed at making effective certain restrictions on domestic production or consumption.

359. As noted above，the Panel in the present case appears to have considered that，in order to prove that a measure is “made effective in conjunction with” restrictions on domestic production or consumption in the sense of Article XX（g），it must be established，first，that the measure is applied jointly with restrictions on domestic production or consumption，and，second，that the purpose of the challenged measure is to make effective restrictions on domestic production or consumption. In particular，the Panel’s use of the words “not only...but，in addition”，as well as the reference at the end of the sentence to the GATT panel report in Canada-Herring and Salmon
 ，indicate that the Panel did in fact consider that two separate conditions have to be met for a measure to be considered “made effective in conjunction with” in the sense of Article XX（g）.

360. As explained above，we see nothing in the text of Article XX（g） to suggest that，in addition to being “made effective in conjunction with restrictions on domestic production or consumption”，a trade restriction must be aimed at ensuring the effectiveness of domestic restrictions，as the Panel found. Instead，we have found above that Article XX（g） permits trade measures relating to the conservation of exhaustible natural resources if such trade measures work together with restrictions on domestic production or consumption，which operate so as to conserve an exhaustible natural resource.

361. Based on the foregoing，we find that the Panel erred in interpreting the phrase “made effective in conjunction with” in Article XX（g） of the GATT 1994 to require a separate showing that the purpose of the challenged measure must be to make effective restrictions on domestic production or consumption. Accordingly，we reverse this interpretation by the Panel...of the Panel Reports.

第二节 GATT第21条：安全例外

第21条 安全例外

本协定的任何规定不得解释为：

（a）要求任何缔约方提供其认为如果披露则会违背其基本安全利益的任何信息；或

（b）阻止任何缔约方采取其认为对保护其基本国家安全利益所必需的任何行动；

（ⅰ）与裂变和骤变物质或衍生这些物质的物质有关的行动；

（ⅱ）与武器、弹药和作战物资的贸易有关的行动，以及与此类贸易所运输的直接或间接供应军事机关的其他货物或物资有关的行动；

（ⅲ）在战时或国际关系中的其他紧急情况下采取的行动；或

（c）阻止任何缔约方为履行其在《联合国宪章》项下的维护国际和平与安全的义务而采取的任何行动。

GATT第21条的安全例外条款内容清晰明确，只有第21（b）（ⅲ）条颇有争议。该条款给人的印象似乎是一个开放式条款，允许成员在认为国家安全受到威胁的紧急时刻无条件违背GATT义务。但事实上，该条款的援引必须遵照一定的客观标准——一个以国际法为基础的客观标准，以防止单方援引该条款的国家自行决定条款适用范围，将自己的标准强加于其他成员。

1982年11月30日，GATT缔约方大会为解决欧盟与阿根廷之间爆发的富克兰岛危机（Falklands Islands Crisis）通过了“关于关贸总协定第21条的决定”，规定启动第21条的两个条件如下：“1.为符合第21（a）条例外条款的有关规定，在敏感信息的保密问题上，各缔约方应作到最大限度地将根据第21条所采取的贸易措施的全部内容通告其他缔约方。2.所有在根据第21条所采取的行动中受到影响的缔约方，保留总协定项下的全部权利。”

上述决定表明，第21条的适用是有前提条件的。此外，在欧盟与美国针对美国《赫尔姆斯—伯顿法案》（Helms-Burton Act）产生的争端可以看出，根据第21（b）（ⅲ）条中的“国际关系中的其他紧急情况”而采取的贸易限制措施，必须以对方进行了违反国际法的行为为前提。

美国的《赫尔姆斯—伯顿法案》规定对与古巴进行贸易的非美国公司进行惩罚。该法案于1996年3月12日生效，目的是使美国自1962年以来采取的古巴经济封锁国际化。1996年11月20日，欧盟提出申述，认为《赫尔姆斯—伯顿法案》违反ex pfficio
 了诸多WTO规定义务。1998年初，双方达成协议，免除了《赫尔姆斯—伯顿法案》对欧盟公司的适用。

争议中，美国正是以GATT第21（b）（ⅲ）条作为抗辩理由，认为《赫尔姆斯—伯顿法案》不是贸易问题，而是一个政治问题——国家安全和外交政策问题，因此不在WTO管辖范围。专家组和贸易专家不能决定美国国内安全的防范标准和为此而采取的措施是否必要。

但欧盟以及其他大部分意见都认为，GATT和WTO的各种声明、决定（包括上述“决定”）表明，对安全例外的适用范围进行审查，是防止安全例外遭到滥用唯一可行的方法。虽然“国家安全”是一个带有严重政治倾向的概念，与此相关的贸易措施也在GATT的适用范围。无论事态多么敏感，将该问题置于WTO管辖范围将是一个严重的错误，最终导致对WTO体系的损害，反过来也危害到美国的利益。


第九章 技术法规与产品标准：《TBT协定》和《SPS协定》

在国际贸易中，任何关税与海关费用以外，减少实际贸易额的措施均被称为“非关税壁垒”或“数量限制”。但在WTO体系中，“非关税壁垒”仅指三种国际贸易障碍：“技术贸易壁垒”，如进口产品在进口成员方管辖区内销售时必须满足的国家标准及管制要求等；成员方为保护人类、动物或植物的生命或健康而实施的措施；以及政府实施的严重阻碍贸易的环境保护措施。

国际贸易的成本因遵从各成员制定各异的技术规定和标准、进入成员市场必须的检验，以及进入各种市场所需的产品证明等而增加。同时，复杂的进口批准程序阻碍产品的更新换代和市场推广。而且，这些规定、标准以及程序往往被各成员的保守势力利用，成为“非关税贸易壁垒”。《技术性贸易壁垒协定》（《TBT协定》）的制定，正是为了防止和消除技术性贸易壁垒，在技术法规、标准、合格评定程序以及标签、标志制度等技术要求方面开展国际协调，遏制以带有歧视性的技术要求为主要表现形式的贸易保护主义，最大限度地减少和消除国际贸易中的技术壁垒，避免技术法规、标准以及合格评定程序给国际贸易带来不必要的障碍。

WTO中的《实施卫生与植物卫生措施协定》（《SPS协定》）是一个全新的法律体系，其内容涉及动物、动植物产品和食品的进出口检验、检疫国际规则。该协定确定了WTO有关此类措施使用的实施规则，其适用范围包括：保护动物或植物生命或健康，使其免受因疾病传入、定居或蔓延而对其产生的侵害；保护成员方领土上人类或动物的生命或健康免受食品、饮料中有害添加剂及污染的侵害。《SPS协定》的目标是在保证各成员方政府在保护人类、动物和植物健康的同时，避免对国际贸易造成不必要的限制。

第一节 《技术性贸易壁垒协定》

一 《TBT协定》的产生

随着世界范围内生活标准的不断提高，人们对健康与安全的要求日益提高，致使产品标准与技术规则的重要性日益增加。各国政府为确保人民的健康与安全，不断更新和制定新的产品标准和技术规则，并要求产品在进口，甚至销售前提供各种各样的品质和安全证书，以证明产品达到了规定的标准并符合相关规定。为出具这些证书而实施的检查、检疫，通常由进口成员方相关管理机构实施，有时，也由一些获得政府授权的公共或私人机构代表进口国实施。而这些复杂而耗时的程序，往往被保护主义势力当作技术贸易壁垒。

由于技术贸易壁垒的不断增加，东京回合谈判于1972年起草了被称为“标准守则”的《技术壁垒协定》。该守则在东京回合获得通过，并于1980年1月1日正式生效，是GATT历史上第一个全面规范技术标准的法律文件。但是，由于东京回合中接受该协定的缔约方只有47个（已经是所有东京回合中签署方最多的协定），造成协定适用范围上的局限性。乌拉圭回合开始后，各方决定对这个协定进行修改。1990年7月，谈判小组首次提交修改草案。1992年6月，乌拉圭回合复会时提出再次讨论被命名为《技术性贸易壁垒协定》的内容。1993年12月15日乌拉圭回合多边贸易谈判结束时该协定草案获得通过。1994年4月15日协定文本做了最后的修改，最终形成现在WTO中的《技术性贸易壁垒协定》。

《TBT协定》的主要目的是保证技术法规与标准不给国际贸易制造不必要的障碍。
 
[1]

 协定要求成员方在对产品实行管理时，采用对贸易产生最小限制的方式并鼓励各成员建立国际标准以及标准的合格评定体系，并规定成员方有义务以较少的政府机构合理地实施这些标准与法规。针对实验与认证机构实施产品合格评定的方式，协定特别制定了新的规定。

二 定义、适用范围及义务

《TBT协定》将“技术法规”定义为“规定强制执行的产品特性及相关工艺和生产方法、包括适用的管理规定在内的文件。该文件还可包括或专门关于适用于产品、工艺或生产方法的专门术语、符号、包装、标志或标签要求”。
 
[2]



“标准”被定义为“经公认机构批准的、规定非强制执行的、供通用或重复使用的产品或相关工艺和生产方法的规则、指南或特性的文件。该文件还可包括或专门关于适用于产品、工艺或生产方法的专门术语、符号、包装、标志或标签要求”。
 
[3]



上述定义可见，这两个术语之间的主要区别在于技术法规具有强制性。但这个区别在现实中意义不大，因为购买者接受的标准是一致的，产品制造商是根据消费者的认知而非定义来制造产品。

《TBT协定》只涵盖与产品相关的技术法规和标准，不涉及与服务相关的法规和标准，
 
[4]

 政府机构为生产或消费的要求制定的采购规则也不受《TBT协定》约束，
 
[5]

 卫生与植物卫生措施也不在《TBT协定》的监管范围。根据《TBT协定》第1.3条的规定，所有产品，包括工业品、农产品，都必须遵守《TBT协定》的有关规定。此外，根据“标准”的定义，有关加工与产品生产方式的规则，只要对产品特性产生影响，就在《TBT协定》规范范围之内。

《TBT协定》主要规范三个方面的行为：技术法规与标准的制定，采用和实施；标准化机构制定、采用和实施标准的行为；确认并认可符合技术法规与标准的行为。协定第2、3条分别对WTO成员方中央政府机构、地方政府机构和非政府机构在技术法规与标准的制定，采用和实施中的职责作了规定。第4条是有关标准化机构制定、采用和实施标准的行为的规定，附件3是关于上述内容适用原则的规定。第5、6条针对中央政府，第7、8条针对地方政府和非政府机构，第9条针对国际和区域体系符合技术法规和标准的行为确认与认定做出了有关规定。

三 国际标准的制定和质量认证

目前，世界及主要贸易国家有关的标准化、质量计量组织机构主要有：互为联盟的“国际标准化组织”（ISO）
 
[6]

 和管理电力法规与标准的“国际电工委员会”（IEC）；
 
[7]

 制定特定国际标准的“经济合作发展组织”（OECD）
 
[8]

 和“联合国欧洲经济委员会”（UNECE）；
 
[9]

 制定电讯标准的“国际电讯联盟”（ITU）
 
[10]

 等。其他相关组织还有“国际计量局”（BIPM），“欧洲标准化委员会”（CEN）
 
[11]

 等。在由这些国际组织召开的研究制订行业标准的会议中，发达国家参会频率较高，而制订的标准往往是对参会国有利的。

国际质量认证包括实验室认可（按照国际通用标准ISO/IEC17025进行建设和规范）、质量体系注册/认证、产品认证和认证人员及培训机构注册/认证等。企业质量体系一般实施ISO9000系列认证（已有2008版），部分企业根据不同产品和不同输出国家还需获得美国UL认证、HACCP注册、加拿大CSA认证或欧盟注册认证等。此外还有ISO14000环保体系认证、OHSAS职业安全卫生管理体系认证、TL9000电讯通讯管理体系认证、QS9000汽车行业管理体系认证等。

第二节 《实施卫生与植物卫生措施协定》

一 《SPS协定》的产生

随着关税的逐步降低，世界各国的卫生与动植物检疫制度对国际贸易的影响越来越大，特别是某些国家为了保护本国农产品市场，经常动用非关税贸易壁垒措施来阻止国外农产品进入本国市场。其中，动植物产品、食品因涉及动植物的安全、人类健康等问题，而成为各国设置非关税贸易壁垒的主要领域之一。

乌拉圭回合谈判的一个主要目标，是将农业贸易纳入GATT的范畴。在各成员就《农业协定》进行谈判时，许多国家担心关税化以后，禁止采用农产品非关税措施会使不合理的使用卫生与动植物卫生措施的可能性大大增加。现实中，类似于欧盟与美国就进口牛肉及牛肉制品激素产生的争议一直没有得到很好的解决。为消除这种可能性，统一各国做法，逐步消除这一非关税壁垒，各成员决定将GATT第20条（b）款“为保护人类、动物或植物的生命或健康所必需的措施”例外条款进行细化，提高其可操作性，使其更明确、具体。

在乌拉圭回合谈判期间，起初《SPS协定》是被当作《农业协定》的一部分进行讨论的。但最终《农业协定》在前言部分承诺“就卫生与植物卫生问题达成协议”，并在《农业协定》第14条“卫生与植物卫生措施”中规定“各成员同意实施《实施卫生与植物卫生措施协定》”。《农业协定》的谈判导致了《SPS协定》的诞生，二者密切相关。

从《TBT协定》与《SPS协定》内容可以看出，两者之间也是关系密切，但又相互独立。《TBT协定》的前言认识到，“不应阻止任何国家在其认为适当的程度内采取必要措施，保证其出口产品的质量，或保护人类、动物或植物的生命或健康”，但是，总则第1.5条指出，《TBT协定》规定不适用于《SPS协定》附件A定义的卫生与植物卫生措施，明确将《SPS协定》与《TBT协定》区别开来。同样，《SPS协定》在总则第1.4条指出，《SPS协定》的任何规定不得影响各成员在《TBT协定》项下的权利。

二 《SPS协定》的目标与适用范围

《SPS协定》序言明确其目标：（a）不应阻止各成员为保护人类、动物或植物生命或健康而采用或实施必需的措施，但这些措施的实施方式不得构成在情形相同的成员之间进行任意或不合理歧视的手段，或构成对国际贸易的变相限制；（b）当改善各成员的人类健康、动物健康和植物卫生状况时，各成员必须在相关国际组织制定的国际标准、指南和建议的基础上，通过协调各成员卫生和植物卫生措施的方式进行；（c）将GATT 1994中卫生或植物卫生措施相关的规定，特别是GATT第20条（b）款的规定加以细化，制度出具体的规则。

《SPS协定》规定其适用范围：
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 （a）保障成员方领土内的动物或植物的生命或健康免受虫害、病害、带病有机体或致病有机体的传入、定居或传播的风险；（b）保障成员方领土内动物或植物的生命或健康免受食物、饮料，或饲料中添加剂、污染物、毒素或致病有机体所产生的危害；（c）保障成员方领土内动物或植物的生命或健康免受动物、植物或动植物产品携带的病害，或虫害的传入、定居或传播所导致的风险；（d）防止或最大程度地减少成员方境内因虫害的传入、定居或传播所造成的其他损害。具体包含最终产品标准，工艺和生产方法，检查、检验、认证和批准程序，检疫处理，以及与粮食安全直接相关的包装和标签要求。所有可能直接或间接影响国际贸易的卫生或植物卫生措施均属于《SPS协定》管辖范畴。
 
[13]



三 相关国际组织

制定SPS标准的国际组织包括食品法典委员会（CAC），
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 国际兽疫组织（OIE），
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 也被称为世界动物健康组织（WOAH），以及国际植物保护公约组织（IPPC）
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 等。

食品法典委员会是由粮食和农业组织（FAO）
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 以及世界卫生组织（WHO）
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 于1962年建立的一个政府间机构。该机构主要负责食品安全和质量方面标准的制定，现已出版200多个农产品标准和约2000个农药残留物最高限制标准，涵盖卫生和营养、添加剂、灭虫剂残留物和污染物、标签和说明以及分析和抽样方法。

世界动物健康组织（WOAH）成立于1924年，主要目标是开发和维持世界范围内牲畜报告制度以及使国际贸易现代化，同时消除牲畜病害的风险。该组织有4个专家委员会：国际动物卫生守则委员会、
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 标准委员会、
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 口蹄疫和其他兽疫委员会，
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 以及鱼类病害委员会。
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国际植物保护公约组织（IPPC）成立于1929年，任务是确保植物虫害和植物产品虫害的引入和传播，同时也推广害虫控制措施。

四 《SPS协定》内容及SPS措施定义

1.《SPS协定》内容

《SPS协定》共14条3个附件。

协定第1.1条规定了协定的适用范围为所有可能直接或间接影响国际贸易的卫生和植物卫生措施。在1988年的“日本—影响农产品的措施案”中，专家组裁定，《SPS协定》涵盖所有的SPS措施，包括那些不具有强制性或法律强制力的措施。

协定第2条规定了基本义务：（a）允许WTO成员方采取为保护人类、动物或植物生命或健康所必需的卫生和植物卫生措施，只要此类措施不与《SPS协定》相抵触（第2.1条）；（b）要求在实施这些措施时，各成员必须确保任何SPS措施仅在为保护人类、动物或植物的生命或健康所需要的限度内实施，并根据科学原理，如无充分的科学证据则不得维持（第2.2条）；（c）要求成员方必须确保措施的实施不在情形相同或相似的成员之间构成任意或不合理歧视（第2.3条）。

协定第3条是关于制定SPS措施的要求：（a）WTO成员的措施必须根据现有的国际标准、指南或建议制定（第3.1条）；（b）符合国际标准的措施将被视为为保护人类、动物或植物生命或健康所必需的措施，因而符合《SPS协定》规定（第3.2条）；（c）如果存在科学理由，或根据第5条规定的风险评估方式进行了适当的风险评估，则成员方可采用或维持高于国际标准保护水平的SPS措施（第3.3条）。

关于“国际标准、指南和建议”，《SPS协定》附件A第3条规定：（a）粮食安全指“食品法典委员会”制定的与食品添加剂、兽药和除虫剂残留物、污染物、分析和抽样方法有关的标准、指南和建议，以及卫生惯例的守则和指南；（b）动物健康和寄生虫病指“国际兽疫组织”（WOAH）主持制定的标准、指南和建议；（c）植物健康指在《国际植物保护公约》（IPPC）秘书处主持下与在IPPC范围内运作的区域组织合作制定的国际标准、指南和建议；（d）上述组织未涵盖的事项指经委员会确认的、由其成员资格向所有WTO成员开放的其他有关国际组织公布的有关标准、指南和建议。

以下是一篇关于《SPS协定》的介绍性文章。

实施卫生与植物卫生措施协定
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概要


卫生与植物卫生措施（S&P）（通常被称为“SPS”）的主要作用是保护人类、动物或植物的生命或健康免受来自植物或动物的虫害或病害、或食物、饮料或饲料中的添加剂、细菌、毒素或致害物质的侵害。

《S&P协定》没有对任何具体的卫生或植物卫生措施作出规定，而是规定了一系列基本要求和程序来保障使用卫生和植物卫生措施的真正目的是防范可能的风险，而不是作为变相的贸易壁垒。

《S&P协定》明确认可一国有制定保护人类、动物或植物的生命或健康法规的合法需要（包括食品安全法规），以及在保护生命和健康方面确定它们认为合适的标准。《S&P协定》的规定是为了维护政府（包括中央和地方政府）在这方面的权力，并且防止利用不合理的S&P措施来保护国内产业。协定规定要求和程序以区分合法措施和保护性措施。协定还能在合适的情况下协调WTO成员之间的措施。同时，协定保障了政府保护人类、动物或植物的生命或健康的权力，包括检查进口货物以确定它们安全性的权利。

《S&P协定》与《TBT协定》有本质的区别。后者所调整的是产品标准、技术法规与合格评定程序。其方法是为了确定某种措施是否具有保护性。《TBT协定》依靠的是无歧视审查。而《S&P协定》依靠的是审查该措施是否以科学和风险评估为依据。要求《S&P协定》适用严格的无歧视待遇是不可能的，因为一国经常会以某些产品在植物和动物虫害和病害方面存在不同的危险为理由，歧视进口货物或来自某些国家的货物。在《S&P协定》之下，只要不是武断的和不合理的，歧视是被允许的。


背景


在乌拉圭回合协定形成之前，虽然S&P措施在GATT管辖范畴，但从未在多边协定中有过完整和详细的规定。历史上，GATT承认成员为保护人类、动物或植物的生命或健康而采取必要措施的权利，尽管这样的措施可能限制贸易。GATT 1947第20（b）条规定，只要这些措施不会对同等条件的国家造成武断和不合理的歧视，或者对国际贸易的变相限制，它们可以作为GATT义务例外。

有关S&P措施的谈判在一开始被当作细化GATT 1947第20（b）条规定的尝试。然而，协定超越了对既有GATT条文的解释，增加了新的义务，尤其增加了透明度要求，如对拟实施的S&P措施进行通知，并给予置评的机会。

政府把采取S&P措施作为例行公事以保护人类、动物或植物的生命或健康。例如，一国可能要求某种可能带来植物虫害或病害的植物产品在进口时进行驱虫或病害处理。举例而言，许多国家要求蔬菜在进口时必须进行烟熏处理。

然而，政府有时将S&P措施作为变相限制贸易的手段以保护当地产业。例如，一国可能毫无根据，以虫害或病害风险为由禁止某种农产品进口以保护该产品的国内产业。……

经验证实，在其他诸如关税或非关税的贸易壁垒正在降低或消失的同时，S&P正被频繁使用。美国不止一次就某种产品的关税和进口配额进行谈判，而仅仅由于不合理的卫生或植物卫生措施就能使之前的谈判成果付诸东流。

乌拉圭回合协定，尤其是《农业协定》，将会消除或实质地降低目前国际农业贸易中的壁垒。当《WTO协定》生效之后，WTO成员将遵照协定要求消除农产品非关税边境措施，如配额（一些关键例外，如S&P措施等除外），并将在一定年限消除农业贸易关税。

《S&P协定》的谈判与《农业协定》的谈判相互关联，这样做是为了保证农业贸易自由化的利益不会被变相保护性贸易壁垒的S&P措施损害。这就是《农业协定》第14条强调成员同意《S&P协定》生效的原因。


基本概念


要了解《S&P协定》必须先了解某些基本概念，以下将作介绍。

A.卫生或植物卫生措施

《S&P协定》的规定只与“卫生或植物卫生措施”有关。其他措施并不受其规范。根据附件A，一项卫生或植物卫生措施是指适用于下列任何目的的措施：保护成员领土内的动物或植物的生命或健康免受虫害、病害的传入、定居或传播所产生的风险；保护成员领土内的人类的生命或健康免受食品、饮料或饲料中的添加剂、污染物、毒素或致病有机体所产生的风险；保护成员领土内的人类的生命或健康免受动物、植物或动植物产品所携带的病害和虫害所产生的风险；防止或控制成员领土内因虫害的传入、定居或传播所产生的其他损害。

S&P措施包括最终产品标准；工序和生产方法；检验、检查、认证或批准程序；有关统计方法；抽样程序；风险评估方法和与食品安全有直接关系的包装和标签要求；以及检疫程序，如与动物或植物运输过程中，为维持动植物生存所需物质有关的要求。

因此，一项措施是否卫生与植物卫生措施是由其意图来确定的。如果一项措施的意图不是为了预防以上所列举的任何一种风险，该措施就不是卫生或植物卫生措施。

B.适当的保护水平

政府在采取卫生或植物卫生措施时，什么样的水平是为预防特定风险进行保护的适当水平，这是一个重要问题。根据《S&P协定》，一个政府可以自行确定“卫生或植物卫生适当的保护水平”。附件A把这种水平定义为“制定卫生或植物卫生措施以保护其领土内的人类、动物、植物的生命或健康的成员认为适当的保护水平”。

因此，《S&P协定》明确肯定了政府选择保护水平的权利，包括选择“零风险”为其保护水平。政府可以采用其法律所允许的任何方式来确定保护水平。最终，适当保护水平的选择，是一个社会价值判断。协定没有规定要证明保护水平的选择是以科学为基础的，因为这样的选择本身就不是基于科学判断。


调整范围


第1.1条规定了协定的调整范围——它只适用于由政府采用的，可直接或间接影响国际贸易的S&P措施。如果一项措施对贸易没有影响，则《S&P协定》不适用。


与其他《WTO协定》的关系


第1.4条和第2.4条阐明了《S&P协定》与其他WTO相关协定的关系。第1.4条规定，对不属于《S&P协定》调整范围的措施，协定的任何规定不得影响各成员在《TBT协定》之下的权利。（根据《TBT协定》第1.5条，该协定不适用于S&P措施）

第2.4条规定，如果一项S&P措施符合《S&P协定》规定，则该措施被视为符合GATT 1994的相关规定，特别是第20（b）条的有关规定。


基本权利义务


A.采取S&P措施的权利

第2.1条明确承认政府（如上文所提及，包括中央与地方政府）采取S&P措施以保护人类、动物或植物的生命或健康的权利。

B.必要性、科学原理和科学证据

第2.2条规定，所有卫生或植物卫生措施只能在保护人类、动物或植物的生命或健康所需的必要限度内实施，并且所有的S&P措施都必须有科学依据。没有充分科学证据支持的措施不得维持（第5.7条规定了例外）。

文本并没有专门定义“科学”这个概念。因此，根据国际法的一般原则（包括《维也纳公约》的规定），对“科学”一词的解释，应当是善意的，根据其在上下文中的一般含义和协定的目的和宗旨而确定。

根据字典定义，“科学”的一般含义包括：“与科学有关或用于科学的，”“广泛，具有准确、客观、事实、系统或方法论的基础，”“属于或展示了科学的原理或方法，或与科学的原理或方法有关。”字典对“科学”的解释包括：“对自然现象的观察、定义、描述、实验性研究和理论解释”，“任何方法论的活动、规则或研究”，以及“通过研究和实践获得的知识。”

很清楚，《S&P协定》中关于措施必须根据科学原理，“没有充分的科学依据则不能维持”的规定，并没有授权争端解决专家组代替维持卫生或植物卫生措施的政府作出科学判断。《S&P协定》承认科学是很难做到完全精确的，并且许多科学决定要求对不同科学观作出判断，例如它规定措施必须依据科学原理（而不是“最佳”科学原理），并且在没有足够科学证据的情况下（而不是要求审查“证据的分量”）不能维持。《S&P协定》维护了政府做出决定的权力。

C.无歧视待遇与变相限制

第2.3条重申了GATT 1994第20条“序言”部分，关于保证S&P措施不会对贸易造成额外障碍的要求。第2.3条要求每一成员保证S&P措施不会对条件相同或相似的其他成员，或在本国，造成武断和不合理的歧视。第2.3条还禁止成员以对国际贸易构成变相限制的方法适用卫生或植物卫生措施。


协调


考虑到WTO各成员往往适用不同的S&P措施，第3条要求成员使用相关的国际标准作为S&P措施的依据，除非协定中另有规定。鼓励适用国际标准的目的，是在广泛促进贸易的基础上，协调各成员的S&P措施。

然而，《S&P协定》明确指出它不要求用“降低协调”来达成更宽松的S&P措施。协定序言特别指出，WTO成员希望进一步实现S&P措施的国际统一标准而“不改变成员保护人类、动物或植物的生命或健康的合理水平”。

此外，第3.3条明确肯定了政府在根据科学理由，或认为保护水平的效果是适当的情况下，维持和采用比相关国际标准更严格的S&P措施的权力。第3.3条的脚注清楚地表明，如果一成员根据本协定有关规定对现有科学信息进行审查和评估，确认有关国际标准、指南或建议的标准不足以达到适当保护动植物卫生的水平，就可以算是有科学理由。

由此，第3.3条明确表明，政府不必接受会降低其认为合理保护水平的国际标准、指南或建议。

第3.4条要求WTO成员在力所能及的范围内参与国际组织及其附属机构，以促进在这些组织中指定和定期审议有关S&P措施方面的标准、建议和指南。成员的充分参与可以保证这些组织所制定的标准、指南和建议的质量。

根据第3.2条，如果一项卫生或植物卫生措施符合相关国际标准、指引或建议，它对保护人类、动物或植物的生命或健康就是必需的、符合协定及GATT 1994相关规定的。因此，通过争端解决程序控告实施措施成员的乙方负有反驳这一假设的义务。相反，一项卫生或植物卫生措施不符合相关国际标准、指南或建议本身，并不导致该措施负面的推定。


等效


由于可以达到同等保护水平的S&P措施很多，因此众多WTO成员适用的，以达到相同的保护水平的S&P措施就可能不同。措施的差异可能限制贸易，而没有对保护人类、动物或植物的生命或健康起到额外的保护作用。

因此，第4.1条要求进口国在出口国的S&P措施能够达到其本国措施保护水平的情况下，接受出口国的S&P措施水平。为证明这样的情况，协定要求出口国客观地向进口国证明其措施已达到进口国认为适当的保护水平。应要求，进口国应当为出口国提供合理的检查、检验和其他相关程序的机会，以确定措施是否等效。

第4.2条要求各成员就其他WTO成员的请求进行磋商，以便就具体S&P措施的等效性问题达成双边和多边协定。


风险评估和适当的保护水平


第5.1条要求，一成员政府必须保证，其S&P措施是以适合相关情况的风险评估为基础来确定某种物质或产品，包括工序和生产方法是否对人类、动物或植物的生命或健康带来风险的。根据第5.1条，协定没有规定任何具体的风险评估形式或方法，只在附件A中对“风险评估”作了一般定义。但是，第5.2条和第5.3条列举了在相关情况下政府进行风险评估时所需考虑的因素，包括：可获得的科学证据；有关工序和生产方法；相关检查、检验和抽样方法；以及相关的生态和环境条件。第5.3条中列举的因素只适用于保护动物和植物的生命或健康的S&P措施，而不包括人类健康。

此外，在进行风险评估科学证据不足的情况下，根据第5.7条，成员方政府仍可以根据现有信息采取临时卫生或植物卫生措施。在这种情况下，成员方政府应在合理期限内，寻求设法获取客观风险评估所必需的其他信息。

虽然各成员可以自行确定合适的保护水平，第5.4条和第5.5条仍然规定了确定保护水平的基本原则。协定鼓励成员将措施对贸易的消极影响减少到最低限度，并要求成员避免在不同的情况下，武断和不合理地采用不同的保护标准，给来自其他成员的产品造成歧视待遇，或构成对国际贸易的变相限制。

考虑到协定中关于武断和不合理歧视的规定有待于具体化，第5.5条规定，S&P委员会应当对这一条款的实际执行制定指南。

第5.5条规定，S&P委员会在制定这些指南时，应当考虑包括人们对风险的自愿承担等因素，如对酒和烟草的消费，熏鱼或熏肉的食用。这个规定明确一个原则，那就是政府可以根据人们自愿承担风险和非自愿承担风险这两种不同情况来制定不同的保护标准。这说明一个成员可以根据《S&P协定》，对避免杀虫剂危害而规定较高的保护标准，对避免吸烟危害规定较低的保护标准。

第5.6条规定，在处理某一情况时，考虑技术和经济可行性的前提下，一成员应保证其S&P措施不超过必要的保护水平，因而不会对贸易造成不必要的限制。第5.6条的脚注明确指出，证明另一成员的卫生或植物卫生措施对贸易的限制超过必要的水平，必须证明存在另一种如下的措施：这种措施有技术和经济上的可行性，并且可供使用；这种措施能够达到该成员认为合理的保护水平；并且这种措施对贸易的限制明显较低。

由此，申诉方必须首先指出另一种可合理采用的措施。协定不要求成员去做它们认为不合理的事情，关于这一点，协定是明确的。与此相似，另一种可行的措施对贸易的影响必须比前一种有很大的区别——如果效果区别不大，就没有必要要求成员采取另一种措施。

最重要的是，第5.6条清楚地表明，另一种措施必须能够达到原有措施所希望达到的保护水平。关于这一点，最通常的例子是对活动物，如牲畜，采取检疫措施而不是采取禁止出口的措施。前者对防止动物疾病的危害的作用与完全禁止进口相同，但对贸易的影响却小得多。

根据第5.8条，如果一成员觉得另一个成员适用的卫生或植物卫生措施限制了其出口，并且其相关措施不是根据国际标准制定，则进口国有义务要求其对其措施的合理性做出解释。

关于第5.1条S&P措施必须“基于适当的，对人类、动物或植物生命或健康的风险评估”的要求，这个要求与上述讨论的，关于政府所选择的适当保护水平与政府用以达到这一目的措施尤为相关。……


特殊待遇与差别待遇


第10条要求对发展中国家给予特殊与差别待遇。成员在制定和适用S&P措施时，应考虑发展中国家的成员情况。第10.2条要求进口成员方在仍能保证合适的保护水平的情况下，针对发展中国家成员有利害关系的产品实施S&P措施时，给予发展中国家成员更长的适应时间。

第10.3条规定，应要求，S&P委员会可以允许发展中国家成员就协定下义务时限给予例外规定。


争端解决


第11.1条规定，GATT 1994第22条和第23条，以及DSU适用于本协定项下的磋商和争端解决。

第11.2条明确鼓励专家组在解决争端时，就科学与技术方面的问题征求健康、环境或其他专家的意见。此外，该条款规定，专家组可以成立技术专家咨询小组或与相关国际组织进行商讨。DSU附件4中的规则和程序适用于该技术专家小组。……


对国家和地方政府的适用


……根据协定第13条，中央政府有责任保证下级政府遵守协定规定。……

乌拉圭回合协定是一系列禁止性规定。只要某种措施和做法不为某个协定所禁止，成员就可以自由维持或实施。由于《S&P协定》并不禁止［地方政府］采取比［中央政府］更严厉的措施，因此。［地方政府］有权采取更严厉的措施。

显然，《S&P协定》不得干涉［地方政府］采取关于维护人类、动物或植物生命或健康的措施。……

而且，《S&P协定》不要求［中央政府］对［地方政府］采取的，可能被争端解决专家组判定违反贸易义务的措施采取法律行动。根据乌拉圭回合协定，专家组意见只具参考性。如果应诉方败诉，它也不必取消或改变争议的措施。它可以采取改变争议措施，也可以选择对争端的另一方提供贸易补偿，还可以其他方式解决争端，或干脆允许另一方中止相对的贸易减让。

在极少数情况下，［地方政府］措施被裁定不符合《S&P协定》要求时，［中央政府］可以与［地方政府］共同寻求满意的解决方案。……在关于《S&P协定》的问题上，一国有完全的自主权决定如何在其政治与法律体制下履行其贸易义务。

2. SPS措施的定义

如何认定一项贸易措施是否属于SPS的管辖范围？专家组在“美国—禽肉案”中对此做出了裁定。


US-CERTAIN MEASURES AFFECTING IMPORTS OF POULTRY FROM CHINA



WT/DS392/R


7.70 ...a crucial issue in this dispute is whether Section 727 is an SPS measure. ...

7.80 The Panel will...examine whether the measure at issue，i.e. Section 727，is an SPS measure within the scope of the SPS Agreement
 . We will first review the provisions of the SPS Agreement
 setting forth what an SPS measure is and how they have been interpreted by panels and the Appellate Body. We will then look into whether Section 727 falls within the definition of an SPS measure under the SPS Agreement
 . In doing so，we acknowledge that it is China’s burden to prove that Section 727 is indeed an SPS measure.


（a） The concept of SPS measure under the SPS Agreement



7.81 Article 1 of the SPS Agreement
 provides for the scope of application of the Agreement as follows：

“1. This Agreement applies to all sanitary and phytosanitary measures which may，directly or indirectly，affect international trade. Such measures shall be developed and applied in accordance with the provisions of this Agreement.

2. For the purposes of this Agreement，the definitions provided in Annex A shall apply.”

7.82 Therefore，there are two conditions for the application of the SPS Agreement
 to a given measure；namely，（ⅰ） the measure must be an SPS measure as defined in Annex A of the SPS Agreement
 ，and （ⅱ） the measure has to directly or indirectly affect international trade. We turn to examine these two conditions.



（ⅰ） Definition of SPS measures



7.83 Annex A of the SPS Agreement
 defines SPS measures in the following manner：

“1. Sanitary or phytosanitary measure-Any measure applied：...

（b）to protect human or animal life or health within the territory of the Member from risks arising from additives，contaminants，toxins or disease-causing organisms in foods，beverages or feedstuffs；...

Sanitary or phytosanitary measures include all relevant laws，decrees，regulations，requirements and procedures including，inter alia
 ，end product criteria；processes and production methods；testing，inspection，certification and approval procedures；quarantine treatments including relevant requirements associated with the transport of animals or plants，or with the materials necessary for their survival during transport；provisions on relevant statistical methods，sampling procedures and methods of risk assessment；and packaging and labelling requirements directly related to food safety.”

7.84 The Panel notes that there have been six completed disputes，to date，which have dealt with SPS issues. In all of these cases，with the exception of EC-Approval and Marketing of Biotech Products
 ，determining whether the measure at issue is an SPS measure has been straight forward.

7.85 The first dispute where the panel examined the definition of an SPS measure in depth was EC-Approval and Marketing of Biotech Products
 . In that case，the panel examined whether various EC actions constituted SPS measures that would fall under the SPS Agreement
 . In particular，the panel looked at the definition of an SPS measure set out in Annex A（1） and explained that in determining whether a measure is an SPS measure，regard must be had to elements such as the purpose of the measure，its legal form and its nature. The panel considered that the purpose element is addressed in Annex A（1）（a） through （d） （“any measure applied to”）；the form element is referred to in the second paragraph of Annex A（1） （“laws，decrees，regulations”） and the nature of the measure is addressed by the second paragraph of Annex A（1） “requirements and procedures”. The panel thus took the phrase “laws，decrees，regulations，requirements and procedures including...，” and divided it into two components：“Laws，decrees and regulations，” it said，referred to the “form” of the measure；and “requirements and procedures” referred to its “nature”. The panel found that one of the measures at issue，a moratorium，did not have the “nature” of an SPS measure-because it did not provide for requirements or procedures-and therefore could not be considered an SPS measure for purposes of Annex A（1） of the SPS Agreement
 .

7.86 The panels in US/Canada-Continued Suspension followed the approach of the panel in EC-Approval and Marketing of Biotech Products
 to the extent that they indicated that they were examining the purpose，form and nature of the measure but did not examine the meaning of the term “nature”. The panels first determined whether the purpose of the measure fell within Annex A（1）（b），then they considered whether the measure fell within “laws，decrees and regulations as well as requirements and procedures’.” Thus，the panels found that the measure at issue was adopted for the purpose of protecting human life from contaminants in food and took the form and nature contemplated in the second paragraph of Annex A，hence an SPS measure pursuant Annex A（1）（b） of the SPS Agreement
 .



（ⅱ） Directly or indirectly affect［s］ international trade



7.87 Even if a measure falls within the definition of an SPS measure in Annex A（1） of the SPS Agreement
 ，further to Article 1.1 of the SPS Agreement
 ，such measure still needs to be a measure that directly or indirectly affect［s］ international trade to be covered by the disciplines of the SPS Agreement
 .

7.88 If we look at the previous SPS disputes，in Australia-Salmon，neither of the parties to the dispute contested that the measure at issue affected international trade. The panel indicated that it agreed it affected international trade. In EC-Hormones
 ，the panel agreed with the parties that the measure at issue affected international trade，and added that it could not be contested that an import ban affects international trade.

7.89 The panel in EC-Approval and Marketing of Biotech Products
 stated that，consistent with panels interpreting other provisions of the WTO agreement，it determined that “it is not necessary to demonstrate that an SPS measure has an actual effect on trade” （emphasis added）. It further noted that Article 1.1 of the SPS Agreement
 merely requires that an SPS measure “may，directly or indirectly，affect international trade.” The panel thus concluded that measures which caused delays or imposed information and documentation requirements on applicants affected international trade.


（b） Whether Section 727 is an SPS measure under the SPS Agreement



7.90 The Panel therefore needs to determine whether Section 727：（Ⅰ） falls within the definition of Annex A（1） of the SPS Agreement
 and （Ⅱ） affects directly or indirectly international trade. We begin by recalling the measure at issue. We will then analyse whether Section 727 is an SPS measure within the definition of Annex A（1） of the SPS Agreement
 ，and if so，turn to see whether it directly or indirectly affects international trade.



（ⅰ） The measure at issue



7.91 The Panel recalls that Section 727 was enacted on 11 March 2009 and that it expired on 30 September 2009. We further recall that the AAA of 2009，in which Section 727 appears，is a regular appropriations bill that provides the necessary funding for the FSIS to carry out，inter alia
 ，the functions foreseen by the PPIA.

7.92 Section 727 reads as follows：

“None of the funds made available in this Act may be used to establish or implement a rule allowing poultry products to be imported into the United States from the People’s Republic of China.”

7.93 We recall that the AAA of 2009 was accompanied by a Joint Explanatory Statement （JES） which explains why the Congress restricted the funds for establishing or implementing rules allowing the import of poultry products from China. The JES provides the following：

“There remain very serious concerns about contaminated foods from China and therefore the bill retains language prohibiting FSIS from using funds to more forward with rules that would allow for the importation of poultry products from China into the U.S. It is noted that China has enacted revisions to its food safety laws. USDA is urged to submit a report to the Committees on the implications of those changes on the safety of imported poultry products from China within one year. The Department is also directed to submit a plan for action to the Committees to guarantee the safety of poultry products from China. Such plan should include the systematic audit of inspection systems，and audits of all poultry and slaughter facilities that China would certify to export to the U.S. The plan also should include the systemic audit of laboratories and other control operations，expanded port-of-entry inspection，and creation of an information sharing program with other major countries importing poultry products from China that have conducted audits and plant inspections among other actions. This plan should be made public on the Food Safety and Inspection Service web site upon its completion.”



（ⅱ） Whether Section 727 falls within the definition of Annex A（1）



7.94 The Panel will thus consider whether Section 727 falls within the definition of Annex A（1） of the SPS Agreement
 . We recall that the panel in EC-Approval and Marketing of Biotech Products
 ，later followed by the panels in US/Canada-Continued Suspension
 ，explained that，in determining whether a measure is an SPS measure within the definition in Annex A（1） of the SPS Agreement
 ，regard must be had to elements such as the purpose of the measure，its legal form and its nature. The panel in EC-Approval and Marketing of Biotech Products
 considered that the purpose element is addressed in Annex A（1）（a） through （d） （‘any measure applied to’）；the form element is referred to in the second paragraph of Annex A（1） （‘laws，decrees，regulations’） and the nature of the measure is addressed by the second paragraph of Annex A（1） “requirements and procedures”.

7.95 We have asked the parties for their views on whether the Panel should follow the above three-pronged test elaborated by the panel in EC-Approval and Marketing of Biotech Products
 . The parties have opposing views；while China wants us not to follow the test instituted by the panel in EC-Approval and Marketing of Biotech Products
 ，the United States requests that we do so. For China，interpreting the definition of Annex A（1）（b） in light of the rules in the VCLT，SPS measures are defined on the basis of their purpose and legal form but claims that the third element，“nature”，is not mentioned in the definition. The United States，however，argues that it is essential for the Panel to review carefully all aspects of a measure，including its nature，purpose and form，in order to determine how，if at all，a food safety measure fits under any particular provision of the SPS Agreement
 . The United States，however，did not elaborate on how the nature of the measure should be determined，or how the reasoning of the panel in EC-Approval and Marketing of Biotech Products
 applies to the facts of this case.

7.96 The Panel must therefore decide which approach to follow；i.e. look into the purpose，form and nature of Section 727，or just into the purpose and form.

7.97 We note that the text of Annex A（1） does not mention the term “nature” but neither does it mention the terms “purpose” and “form”. This does not mean that an analysis of the ordinary meaning of the wording of Annex A（1） in its context and in light of its object and purpose，would not lead us to examining both the purpose and form of Section 727 in order to determine whether it is an SPS measure.

7.98 We note that the first part of Annex A（1） （a） to （d） refers to an SPS measure as “any measure applied... to protect... to prevent”. Both parties and the Panel agree that this language refers to the “purpose” of a measure.

7.99 The second part of Annex A（1），after having enunciated the possible purposes for which an SPS measure could be applied，goes on to provide a list of the types of SPS measures. It reads “［SPS］ measures include all relevant laws，decrees，regulations，requirements and procedures including，inter alia
 ？...” This wording is followed by a list of possible types of SPS measures such as：

“［E］nd product criteria；process and production methods；testing，inspection，certification and approval procedures；quarantine treatments including relevant requirements associated with the transport of animals or plants，or with the materials necessary for their survival during transport；provisions on relevant statistical methods，sampling procedures and methods of risk assessment；and packaging labelling requirements directly related to food safety.”

7.100 The Panel has carefully examined the panel’s findings in EC-Approval and Marketing of Biotech Products
 as regards the legal basis for distinction of “form” and “nature” and has difficulty with following the reasoning. The rationale for dividing the phrase “laws，decrees，regulations，requirements and procedures including...，” into “form” and “nature” is not clear to us as the panel did not elaborate on this point. The panel did not explain how “requirements and procedures” were somehow fundamentally different from “laws，decrees，regulations” or why it believed that all SPS measures somehow have the nature of a “requirement” or “procedure”. If we examine the text of Annex A（1），we note that there is no such separation and a plain reading might lead one to believe that “requirements and procedures” are also descriptions of the possible types or “forms” of an SPS measure while the substantive descriptions following “including inter alia
 ” are just illustrative examples of the types of SPS measures Members have imposed.

7.101 While we do not see the examination of whether a particular measure is an SPS measure as a rigid threepart test，as seems to have been adopted by the panel in EC-Approval and Marketing of Biotech Products
 ，we do agree that the Panel is to review carefully all aspects of a measure in order to determine whether it is an SPS measure. In our view，the nature of a measure is an intrinsic element of its form. Therefore，reading the second part of Annex A（1） as a whole，means that an examination of whether a measure is of the type set forth in Annex A（1） will encompass an holistic examination of the measure，including，both its form and nature.

7.102 We will therefore examine whether Section 727 is an SPS measure by looking at whether it serves one of the purposes set forth in Annex A（1）（a） through （d） and whether it is of the type listed in the second part of Annex A.


Annex A（1）（a） through （d）


7.103 According to the panel in EC-Approval and Marketing of Biotech Products
 ，the purpose element is addressed in Annex A（1）（a） through （d） （“any measure applied to”）.

7.104 As explained by the panel in Colombia-Ports of Entry，municipal law is to be approached as a “factual issue”. In making an objective assessment of municipal legislation，a panel should consider the very terms of the law，in their proper context，and complemented，whenever necessary，with additional sources，which may include proof of the consistent application of such laws，the pronouncements of domestic courts on the meaning of such laws，the opinions of legal experts and the writings of recognized scholars. The nature and extent of the evidence required to satisfy the burden of proof will vary from case to case.

7.105 We recall that it is China who bears the burden of adducing evidence as to the scope and meaning of the relevant US legislation to substantiate its assertion that it is WTO-inconsistent. Such evidence will typically be produced in the form of the text of the relevant legislation or legal instrument，which China has done. In this case，China has produced not only the text of Section 727，but also the JES which explains the purpose of Section 727. In addition，China has argued that the exhibits produced by the United States including a number of statements from the US Congress，support the premise that the purpose of Section 727 is the protection against the risk to human and animal life and health from contaminated food.

7.106 The Panel will begin its analysis by considering the very terms of Section 727 to ascertain its purpose. As we recall，Section 727 reads：

“None of the funds made available in this Act may be used to establish or implement a rule allowing poultry products to be imported into the United States from the People’s Republic of China.”

7.107 Hence，on its face，Section 727 is a measure which purely relates to the appropriated funds for the activities of an Executive Branch agency of the United States Government. There is nothing in its specific text which addresses the purposes embodied in Annex A（1）（a） through （d）.

7.108 As China has pointed out，the United States itself has argued that the policy objective underlying Section 727 was to protect against the risk to human and animal life and health arising from the importation of poultry products from China. It has further argued that this policy objective is reflected in the legislative history of the measure.

7.109 We recall that we are to consider the very terms of the law，in its proper context，and complemented，whenever necessary，with additional sources. We will therefore examine both the JES and the relevant statements on the Congressional Record to ascertain whether they are helpful in determining the purpose of Section 727. Both parties agree that，under United States law，the JES is considered part of the legislative history of the AAA 2009.

7.110 As explained...above，appropriation bills are sometimes enacted with a JES which serves to explain the purposes of the provisions in the bill. The JES to Section 727 reads in pertinent part：

“There remain very serious concerns about contaminated foods from China and therefore the bill retains language prohibiting FSIS from using funds to move forward with rules that would allow for the importation of poultry products from China into the U.S.”

7.111 The Panel notes that the JES plainly states that the purpose of Section 727 was to prohibit the FSIS from taking actions which the Congress felt would be contrary to its concerns about contaminated food from China.

7.112 The United States has drawn the Panel’s attention to a number of statements from the US Congress showing that the objective of Section 727 was to address concerns about the risk to human and animal life and health posed by the prospect of importation of poultry products from China. The legislative history of the measure appears to reflect the policy objective referred to by the United States. The United States provided the Panel with the FY 2008 Omnibus Appropriations Act Committee Report which refers to the barring of the funds due to food contamination episodes in China：

“Given the recent situation involving pet foods contaminated with melamine from China and the repeated，serious food contamination incidents within China，it is clear that we cannot rely on the Chinese government to ensure its plants adhere to U.S. standards in processing. Weak government controls in China，coupled with the high incidence of H5N1 in that country，provide no assurance that the returned product is actually from U.S. poultry or that poultry carrying the H5N1 virus is not used instead of U.S.-produced poultry. While FSIS has said that the products would be safe because processing would kill any H5N1 viruses，U.S. inspectors will not be standing over the shoulders of Chinese workers；in fact，U.S. inspectors would visit the Chinese plants at most once a year.”

7.113 The United States also cites the statements of Representative Rosa DeLauro，the author of Section 727，where she said that the objective of Section 727 was to address concerns about the health risks posed by the importation of poultry products from China. These statements could be seen to reflect the legislative intent of Section 727.

7.114 We note that China asserts that，according to the JES，the purpose of Section 727 is to protect human life and health and not animal health. It states that the JES refers to “serious concerns about contaminated food’without mentioning any animal diseases at all.” The United States argues that the policy objective of Section 727 was to protect human and animal life and health from the risk posed by the importation of poultry products from China. We note that the House Committee Report also refers to the protection of animal life and health.

7.115 In the Panel’s view，Section 727 was enacted for the purpose of protecting human and animal life and health from the risk posed by the prospect of the importation of contaminated poultry products from China. Accordingly，the Panel concludes that Section 727 is a measure applied for the purpose set forth in Annex A（1）（b）.


Second part of Annex A（1）


7.116 The second part of Annex A（1） provides that SPS measures “include all relevant laws，decrees，regulations，requirements and procedures...”

7.117 China argues that Section 727 is a budgetary measure under the legal system of the United States. The Panel understands this to be a fact not contested by the United States. According to China，the obvious conclusion is that，given that Section 727 is a provision of a law，it falls within the illustrative list of measures in Annex A（1）.

7.118 We recall that we have concluded that the nature of a measure may be of relevance as an intrinsic part of the form to determine whether such measure is an SPS measure. The Panel notes that Section 727 is a provision of a law，the AAA of 2009，dealing with appropriations relating to the activities of an Executive Branch agency of the United States Government.

7.119 The fact that Section 727 deals with monetary appropriations concerning the activities of an Executive Branch agency of the United States Government，instead of directly regulating sanitary and phytosanitary issues，could be viewed as signifying that Section727 is not an SPS measure. Indeed，a legal provision dealing with monetary appropriations which will affect the activities of a given government agency does not appear to fit the common perception of an SPS measure. The Panel has thus carefully pondered this approach，being the first time that a measure such as Section 727 has been challenged under the SPS Agreement
 . Although，Section 727 is an appropriations bill，it is Congress’way of exerting control over the activities of an Executive Branch agency responsible for implementing substantive laws and regulations on SPS matters. Thus the fact that it is an appropriations bill does not exclude it from the scope of the types of SPS measures set forth in the second part of Annex A（1）.

7.120 Given that Section 727 is a measure applied to achieve the purpose set forth in subparagraph （b） of Annex A（1） and it is a measure of the type described in the second part of Annex A（1），the Panel concludes that Section 727 falls within the definition of an SPS measure in Annex A（1） of the SPS Agreement
 .



（ⅲ） Whether Section 727 affects directly or indirectly international trade



7.121 Once we have concluded that Section 727 falls within the definition of an SPS measure in Annex A（1） of the SPS Agreement
 ，we need to look at the second element of the test to decide whether Section 727 is an SPS measure within the scope of the SPS Agreement
 ，i.e. whether it affects directly or indirectly international trade.

7.122 In this respect，China argues that by preventing China from exporting poultry products to the United States，Section 727 directly or indirectly affects international trade within the meaning of Article 1.1 of the SPS Agreement
 ” and therefore Section 727 is a measure subject to the SPS Agreement
 . We note that the United States has not contested this statement by China.

7.123 In the Panel’s view，Section 727 did affect international trade because it prohibited the FSIS from using appropriated funds for the establishment and implementation of a rule allowing the importation of poultry products from China. Whether a measure affects international trade directly or indirectly depends on how one views it. The Panel notes that regardless of whether one considers the effect of Section 727 as direct or indirect，the effect of the measure was such that while it was in force poultry exports from China to the United States could not commence. Therefore，Section 727 directly or indirectly affected international trade in poultry products. Thus，the Panel concludes that Section 727 also satisfies the second condition in Article 1 of the SPS Agreement
 .


（c） Conclusion


7.124 Having concluded that Section 727 falls within the definition of an SPS measure in Annex A（1） of the SPS Agreement
 and that it directly or indirectly affected international trade，the Panel finds that Section 727 is an SPS measure within the scope of the SPS Agreement
 .

五 SPS措施与适当的保护程度

《SPS协定》第5条涉及风险评估和适当的SPS保护程度的确定。风险评估的定义是“根据可适用的卫生和植物卫生措施，评价虫害和病害在进口成员方领土内传入、定居或传播的可能性，以及评价相关潜在的生物学后果和经济后果；或评价食品、饮料或饲料中存在的添加剂、污染物、毒素或致病有机体对人类或动物的健康所产生的潜在不利影响”。
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在1998年的“欧共体—有关肉类和肉类制品（荷尔蒙）的措施案”中，上诉机构裁定：被评价的风险不仅是在依据严格控制的条件操作的科学实验室里可确定的风险，而且是正常存在于人类社会的风险。上诉机构认为，要求将措施建立在风险评估的基础上并不表明要求证明最低的可量化风险的大小。另外，风险必须超过理论上的不确定性，原因是科学不能提供一种物质安全性的绝对保障。上诉机构进一步阐明，“依据”一词指SPS措施与风险评估之间的客观关系。这与仅仅考虑评估且可能否决评估的义务形成对比。这种关系必须是理性的和合理的。但是，这并不意味着成员方不可以依赖诸如来自合格且可靠消息来源的相反意见。当威胁生命的风险清楚而迫近时尤其如此。解决这些问题只能依据个案情况进行。

同样在“美国—禽肉案”中，专家组对SPS第5条与第2条的关系，第5条中的“风险评估”和“非歧视”要求，第2条“任意或不合理歧视要求”等《SPS协定》的关键问题做出了分析和裁定。


US-CERTAIN MEASURES AFFECTING IMPORTS OF POULTRY FROM CHINA



WT/DS392/R


7.156 The Panel notes that China has presented its claims under the SPS Agreement starting with the basic obligation in，Article 2.3 not to arbitrarily or unjustifiably discriminate between Members and Article 5.5 of the SPS Agreement，which prohibits distinctions in ALOPs
 
[25]

 that result in arbitrary or unjustifiable discrimination. Next，China focuses on the provisions requiring that SPS measures be based on scientific evidence：Articles 5.1，5.2 and 2.2 of the SPS Agreement，and then moving to Article 5.6 of the SPS Agreement，which relates to the extent the measure is applied to achieve the ALOP. Finally，China concludes with the operation of control，inspection and approval procedures，in Article 8 of the SPS Agreement.

7.157 Although the SPS Agreement does not provide any guidance on a sequence for analysing its provisions，the Panel prefers to follow a different order of analysis to that chosen by China. In our view，it would be preferable to start the analysis by looking at whether Section 727 is based on scientific evidence，before examining how Section 727 is applied. Accordingly，we will start by analysing Articles 5.1，5.2 and 2.2 of the SPS Agreement. We will commence with Article 5.1 and 5.2 because any inconsistency that the Panel finds with these provisions would by implication lead to a finding of inconsistency with Article 2.2 of the SPS Agreement.

7.158 We will next examine whether Section 727 is inconsistent with the prohibition against arbitrarily or unjustifiable discrimination among Members in Article 2.3 and whether the application of different ALOPs in different，but comparable situations，results in arbitrary or unjustifiable discrimination that is inconsistent with Article 5.5 of the SPS Agreement. Similarly to the analysis of the relationship between Articles 2.2 and 5.1，the Appellate Body has found that Article 5.5 may be seen to mark out and elaborate a particular route leading to the same destination set out in Article 2.3. Therefore，a finding of a violation of Article 5.5 necessarily implies a violation of Article 2.3.

7.159 In those disputes，the Appellate Body was faced with a situation where the discrimination resulting from distinctions in ALOPs was discrimination between Members. However，we note that Article 5.5 does not contain the phrase “between Members” and it is conceivable that a case could arise where the distinction in ALOPs in different situations was between products coming from the same Member. In such a case while an inconsistency with Article 5.5 could be established，there would be no discrimination between Members. Therefore，a violation of Article 2.3 would not necessarily follow.

7.160 In this dispute，China has presented two “different situations” for the purposes of analysis under Article 5.5. One of those “different situations” involves an allegation of discrimination between the same product，poultry，coming from different Members. Given that in cases of an allegation of discrimination between Members a violation of Article 5.5 necessarily implies a violation of Article 2.3，we will follow the practice of prior panels and begin with the more specific obligation in Article 5.5，before moving on to Article 2.3.

7.161 We will then consider whether Section 727 is more trade-restrictive than required pursuant to Article 5.6 of the SPS Agreement. ...


I. Whether Section 727 Is Inconsistent with Articles 2.2，5.1 and 5.2 of the SPS Agreement



（a） Relationship between Articles 2.2，5.1 and 5.2 of the SPS Agreement-Order of analysis ...


7.167 We note that Articles 2.2，5.1 and 5.2 of the SPS Agreement are provisions that deal with the scientific foundation of SPS measures. We note that the Appellate Body has ruled that Articles 2.2 and 5.1 of the SPS Agreement should “constantly be read together”，because Article 5.1 of the SPS Agreement may be viewed as a specific application of the basic obligations contained in Article 2.2 of the SPS Agreement. Therefore，according to the Appellate Body，Article 2.2 informs Article 5.1 and thus the elements that define the basic obligation set out in Article 2.2 impart meaning to Article 5.1.

7.168 The Panel further notes that prior panels and the Appellate Body have reasoned that in the event that an SPS measure is not based on a risk assessment conducted according to the requirements in Article 5.1 and 5.2，this measure can be presumed，more generally，not to be based on scientific principles or to be maintained without sufficient scientific evidence. Nonetheless，given the more general character of Article 2.2 of the SPS Agreement not all violations of Article 2.2 are covered by Article 5.1 and 5.2 of the SPS Agreement.

7.169 Consistent with prior rulings of panels and the Appellate Body，the Panel will therefore begin its consideration of China’s claims under Articles 2.2，5.1 and 5.2 of the SPS Agreement by examining the two latter “more specific” provisions first.


（b） Article 5.1 and 5.2 of the SPS Agreement


7.170 We note that Article 5.1 of the SPS Agreement enunciates the basic principle that SPS measures must be based on a risk assessment. This provision reads as follows：

“Members shall ensure that their sanitary or phytosanitary measures are based on an assessment，as appropriate to the circumstances，of the risks to human，animal or plant life or health，taking into account risk assessment techniques developed by the relevant international organizations.”

7.171 Article 5.2 of the SPS Agreement further instructs WTO Members on how to conduct a risk assessment. Specifically，Article 5.2 states that：

“In the assessment of risks，Members shall take into account available scientific evidence；relevant processes and production methods；relevant inspection，sampling and testing methods；prevalence of specific diseases or pests；existence of pest-or disease-free areas；relevant ecological and environmental conditions；and quarantine and other treatment.”

7.172 The panel in Japan-Apples noted that Article 5.1 and 5.2 of the SPS Agreement “directly inform each other，in that paragraph 2 sheds light on the elements that are of relevance in the assessment of risks foreseen in paragraph 1”. Therefore，because Article 5.2 imparts meaning to the general obligation contained in paragraph 1 to base measures on an “assessment...of risks”，we may also consider elements contained in Article 5.2 in the course of our analysis under Article 5.1.

7.173 Accordingly，an analysis under Article 5.1 of the SPS Agreement would consist of answering two fundamental questions：first，was a risk assessment，appropriate to the circumstances，taking into account risk assessment techniques developed by the relevant international organizations and the elements listed in Article 5.2，conducted Second，is the SPS measure based on that risk assessment.

7.174 In determining whether a measure is based on a risk assessment within the meaning of Article 5.1 of the SPS Agreement，one needs to first determine whether a risk assessment was conducted at all. In order to do so it is helpful to start by looking into what a risk assessment is，in light of the definition in Annex A（4）.



（ⅰ） The concept of risk assessment pursuant to Annex A（4） of the SPS Agreement



7.175 The concept of risk assessment is defined in Annex A（4） of the SPS Agreement as follows：

“The evaluation of the likelihood of entry，establishment or spread of a pest or disease within the territory of an importing Member according to the sanitary or phytosanitary measures which might be applied，and of the associated potential biological and economic consequences；or the evaluation of the potential for adverse effects on human or animal health arising from the presence of additives，contaminants，toxins or disease-causing organisms in food，beverages or feedstuffs.”

7.176 Annex A（4） therefore provides for two different types of risk assessment depending on whether the imposing Member is analysing the “likelihood of entry，establishment or spread of a pest or disease” or rather analysing “the potential for adverse effects on human or animal health arising from the presence of additives，contaminants，toxins，or disease-causing organisms in food，beverages or feedstuffs”.

7.177 As noted...above，Section 727 satisfies the definition of an SPS measure under Annex A（1）（b） of the SPS Agreement. It would seem that SPS measures under Annex A（1）（a） and （c） would require risk assessments conducted pursuant to the definition under the first sentence of Annex A（4），while those which satisfy the definition of an SPS measure under Annex A（1）（b） would require that the risk assessment be conducted pursuant to the second sentence of Annex A（4）.

7.178 With respect to the second sentence of Annex A（4） of the SPS Agreement，the panels in US/Canada-Continued Suspension held that such a risk assessment required the imposing Member to：（ⅰ） identify the additives，contaminants，toxins or disease-causing organisms in food，beverages or feedstuffs at issue （if any）；（Ⅱ） identify any possible adverse effect on human or animal health；and （Ⅲ） evaluate the potential for that adverse effect to arise from the presence of the identified additives，contaminants，toxins or disease-causing organisms in food，beverages or feedstuffs.

7.179 We note that the Appellate Body has found that the requirement to conduct a risk assessment is not satisfied merely by a general discussion of the disease sought to be avoided by the imposition of an SPS measure. Rather the risk assessment must address the specific risk at issue. We also note that，in Japan-Apples，the Appellate Body clarified that a risk assessment should refer in general to the harm concerned as well as to the precise agent that may possibly cause the harm. More recently，in US/Canada-Continued Suspension，the Appellate Body also clarified that the risk assessment cannot be entirely isolated from the appropriate level of protection.



（ⅱ） When is a measure “based” on a risk assessment？



7.180 The Appellate Body in EC-Hormones explained that “Article 5.1，when contextually read as it should be，in conjunction with and as informed by Article 2.2 of the SPS Agreement，requires that the results of the risk assessment must sufficiently warrant-that is to say，reasonably support-the SPS measure at stake.” In other words，there must be a “rational relationship” between the SPS measure and the risk assessment. The Appellate Body went on to explain that this requirement is a substantive one. However，the Appellate Body has clarified that while Article 5.1 requires that SPS measures be “based on” a risk assessment，this does not mean that the SPS measures have to “conform to” the risk assessment.

7.181 Moreover，the risk assessment need not “come to a monolithic conclusion that coincides with the scientific conclusion or view implicit in the SPS measure”，nor does the risk assessment have to “embody only the view of a majority of the relevant scientific community.” While recognizing that，in most cases，WTO Members “tend to base their legislative and administrative measures on ‘mainstream’scientific opinion”，the Appellate Body has observed that，“［ⅰ］n other cases，equally responsible and representative governments may act in good faith on the basis of what，at a given time，may be a divergent opinion coming from qualified and respected sources.” The Appellate Body added that an approach based on a divergent opinion from a qualified and respected source，“does not necessarily signal the absence of a reasonable relationship between the SPS measure and the risk assessment，especially where the risk involved is life-threatening in character and is perceived to constitute a clear and imminent threat to public health and safety.”

7.182 Finally，we note that the Appellate Body in EC-Hormones determined that “Article 5.1 does not insist that a Member that adopts a sanitary measure shall have carried out its own risk assessment...The SPS measure might well find its objective justification in a risk assessment carried out by another Member，or an international organization”.


（c） Whether the United States has conducted a risk assessment and whether Section 727 is based on such a risk assessment


7.183 The Panel will therefore examine whether the United States has based Section 727 on a risk assessment.

7.184 China argues that the evidence demonstrates that Section 727 is not based on any risk assessment that specifically addresses risks posed by poultry products from China，let alone one that meets the requirements of Article 5.1 and 5.2. Additionally，China argues that the available evidence suggests that Section 727 would not be supported by the likely scientific conclusions of a risk assessment consistent with the requirements of the SPS Agreement.

7.185 The United States does not dispute that no risk assessment was conducted. In fact，the United States has not presented any risk assessment to this Panel. The United States has merely responded to a question from the Panel that there was a scientific basis underlying Section 727 as required by Article 2.2 of the SPS Agreement.

7.186 In the context of its defence under Article XX（b） of the GATT 1994，though，the United States does present some evidence with respect to increased health and safety concerns with respect to China.

7.187 In particular，the United States has argued，in the context of its defence under Article XX（b） of the GATT 1994，that China’s food safety problems have been written about at length in reports from international organizations and governmental bodies，and they have also been the subject of academic study，such as an Asian Development Bank Policy Note，and some United Nations bodies reports，where it was stated that enforcement in China of food control places an excessive reliance on endproduct testing with very little use of auditing as an inspection tool.

7.188 The United States also cites to a 2009 USDA report which elaborates on the problems with China’s food safety system and cites some of the specific safety risks posed by imports from China The USDA report indicates that China accounts for a disproportionate percentage of import refusals resulting from over 50 different types of food safety violations，the most common of which include “general filth，unsafe additives or chemicals，microbial contamination，inadequate labelling，and lack of proper manufacturer registrations.” Additionally，the USDA report explains some of the problems with China’s current system for verifying the safety of its exports，which failed to detect these numerous shipments of unsafe products to the United States. The United States contends that an academic study published by Global Health Governance reaches many of the same conclusions，expounding at length on some of the problems with enforcement of China’s food safety laws as well as corruption. The United States stresses that numerous high-profile scandals have threatened the health of consumers and have led to bans on products from China.

7.189 The United States has drawn our attention to some other incidents related to China’s food safety problems that had a direct impact on the United States，including smuggled poultry from China which potentially put consumers at risk for avian influenza.

7.190 The United States also presented China’s Ministry of Health statement in a March 2009 news release that “China’s food security situation remains grim，with high risks and contradictions”.

7.191 We recall that the Appellate Body has held that the risk assessment need not be conducted by the WTO Member imposing the SPS measure. So the fact that some of the studies have not been carried out by United States authorities does not mean they cannot constitute the risk assessment. However，the United States has not contended that these various studies form the “risk assessment” upon which Section 727 is based. Because the United States has not presented any arguments or evidence to prove the existence of a risk assessment，we can only conclude that the United States has not based Section 727 on any risk assessment，whether conducted by its authorities or by any other entity.

7.192 Having examined the evidence presented by the parties，the Panel thus concludes that China has made a prima facie
 case that the United States has not conducted a risk assessment in respect of Section 727，within the terms of Articles 5.1，5.2 and Annex A（4） of the SPS Agreement. The Panel further concludes that the United States has not rebutted the presumption of inconsistency. Therefore，the Panel finds that Section 727 is not based on a risk assessment and is therefore inconsistent with the obligations in Article 5.1 and 5.2 of the SPS Agreement.


（d） Whether Section 727 is based on scientific principles and is not maintained without sufficient scientific evidence as required by Article 2.2 of the SPS Agreement


7.197 We start our analysis by looking at the text of Article 2.2 of the SPS Agreement which reads as follows：

“Members shall ensure that any sanitary or phytosanitary measure is applied only to the extent necessary to protect human，animal or plant life or health，is based on scientific principles and is not maintained without sufficient scientific evidence，except as provided for in paragraph 7 of Article 5.”

7.198 We note that Article 2.2 not only requires that measures be based on scientific principles，but that they not be maintained without sufficient scientific evidence，except as provided for in Article 5.7. The Appellate Body has interpreted the obligation in Article 2.2 to require that there be a rational or objective relationship between the SPS measure and the scientific evidence. Additionally，the panel in Japan-Apples （Article 21.5-US），noted that in order for scientific evidence to support a measure sufficiently，it seems logical to us that such scientific evidence must also be sufficient to demonstrate the existence of the risk which the measure is supposed to address.

7.199 We also recall that the Appellate Body explained that Articles 3.3，5.1 and 5.7 provide relevant context for understanding the extent of the obligation in Article 2.2 not to maintain a measure without sufficient scientific evidence. We find relevant context in the reference in Article 3.3 to “scientific justification” which is defined in the footnote to that Article as “examination and evaluation of available scientific information in conformity with the relevant provisions of this Agreement.” It is our understanding，pursuant to the Appellate Body’s reasoning in EC-Hormones，that this language implies that “scientific justification” is of the nature of a risk assessment required under Article 5.1. With respect to Article 5.7，which permits provisional measures when there is “insufficient scientific evidence”，the Appellate Body has reasoned that the relevant scientific evidence will be considered “insufficient” for purposes of Article 5.7 “if the body of available scientific evidence does not allow，in quantitative or qualitative terms，the performance of an adequate assessment of risks as required under Article 5.1 and as defined in Annex A to the SPS Agreement.”

7.200 Given the foregoing，it is the Panel’s view that for the United States to maintain Section 727 with sufficient scientific evidence，the scientific evidence must bear a rational relationship to the measure，be sufficient to demonstrate the existence of the risk which the measure is supposed to address，and be of the kind necessary for a risk assessment.

7.201 As explained above，...where an SPS measure is not based on a risk assessment as required in Article 5.1 and 5.2 of the SPS Agreement，this measure is presumed not to be based on scientific principles and to be maintained without sufficient scientific evidence.

7.202 Additionally，with respect to the evidence the United States refers to，we note that while it deals generally with food safety issues in China，it does not specifically address China’s poultry inspection system. We also note that the evidence does not address the existence of the risk which the measure is supposed to address. The United States has produced a number of newspaper articles and publications related to avian influenza，poultry smuggling，and melamine in chicken feed. Apart from the FSIS reports in the framework of the equivalence proceedings，the United States has not submitted to the Panel any specific scientific justification，notably through a risk assessment carried out according to the principles and disciplines in Article 5 and paragraph 4 of Annex A of the SPS Agreement，concerning the risk posed by poultry products from China. We accept the United States’point that the general science on the safety of poultry products was well established prior to the imposition of Section 727. However，the evidence referred to by the United States does not establish the existence of a risk of consuming unsafe poultry from China. Therefore，the Panel finds that the evidence of food safety enforcement problems presented by the United States is not “sufficient” within the meaning of Article 2.2. The Panel thus concludes that Section 727 was maintained without sufficient scientific evidence in contravention of the obligation in Article 2.2 of the SPS Agreement.

7.203 Hence，having found that Section 727 is not based on a risk assessment in violation of Article 5.1 and 5.2 of the SPS Agreement，and further，finding that the United States has not maintained Section 727 with sufficient scientific evidence，the Panel finds that Section 727 is not consistent with Article 2.2 of the SPS Agreement.


Ⅱ. Whether Section 727 Is Inconsistent with Article 5.5 of the SPS Agreement


7.217 We are...called upon to examine whether Section 727 is inconsistent with Article 5.5 of the SPS Agreement. We shall start by looking at the text of Article 5.5 of the SPS Agreement and how it has been interpreted by previous panels and the Appellate Body.


（a） Article 5.5 of the SPS Agreement


7.218 Article 5.5 of the SPS Agreement embodies a non-discrimination principle in respect of the application of the appropriate level of sanitary or phytosanitary protection （“ALOP”）. This provision reads as follows：

“With the objective of achieving consistency in the application of the concept of appropriate level of sanitary and phytosanitary protection against risks to human life or health，or to animal and plant life or health，each Member shall avoid arbitrary or unjustifiable distinctions in the levels it considers to be appropriate in different situations，if such distinctions result in discrimination or a disguised restriction on international trade.”

7.219 Annex A（5） further defines the concept of ALOP as “the level of protection deemed appropriate by the Member establishing a sanitary or phytosanitary measure to protect human，animal or plant life or health within its territory”.

7.220 We note that the Appellate Body has explained that there is an implicit obligation for Members to determine their ALOP. Although it need not be determined in quantitative terms，the ALOP cannot be determined “with such vagueness or equivocation that the application of the relevant provisions of the SPS Agreement... becomes impossible”. Precisely，the Appellate Body has ruled that if a Member fails to determine its ALOP，or does so with insufficient precision，then the ALOP “may be established by ［the panel］ on the basis of the level of protection reflected in the SPS measure actually applied.”

7.221 The Appellate Body in EC-Hormones identified three conditions that must all be satisfied in order to establish a violation of Article 5.5 of the SPS Agreement，which are that：（ⅰ） the Member has set different levels of protection in “different situations”；（ⅱ） the levels of protection show “arbitrary or unjustifiable” differences in their treatment of different situations；and （ⅲ） these arbitrary or unjustifiable differences lead to “discrimination or disguised restrictions” on trade.

7.222 Additionally，we note that the panel in EC-Hormones held that “in order to give effect to all three elements contained in Article 5.5 and giving full meaning to the text and context of this provision，we consider that all three elements need to be distinguished and addressed separately.” We also note that the panel on Australia-Salmon （Article 21.5-Canada） held that the complainant “bears the burden of demonstrating that the comparisons it refers to meet all three elements under Article 5.5.”

7.223 The Panel must therefore determine whether China has met its burden of proof with respect to its claim of violation of Article 5.5 of the SPS Agreement. Our first step will be to ascertain whether China has presented any such comparisons to demonstrate that the three elements of Article 5.5 are met. In this respect，we note that China has presented two possible comparisons：（ⅰ） a comparison of Chinese poultry vis-à-vis poultry from other WTO Members and （Ⅱ） a comparison of Chinese poultry vis-à-vis other Chinese food products.

7.224 We will address whether each of the three elements are satisfied for each of the comparisons China refers to，in turn.


（b） The importation of Chinese poultry products vis-à-vis that of poultry products from other WTO Members




（ⅰ） Whether Section 727 results in distinctions in ALOPS in different yet comparable situations



7.225 As we explained above，the Appellate Body has identified the first of the three elements to be assessed under Article 5.5 of the SPS Agreement as “the Member imposing the measure complained of has adopted its own appropriate levels of sanitary protection against risks to human life or health in several different situations.” Thus，the first element of Article 5.5 appears to have two，closely related aspects：（1） the existence of different situations；and （2） and the existence of different ALOPs in such situations.

7.226 The Appellate Body，in EC—Hormones，noted that，although the situations must be “different”，the situations exhibiting differing levels of protection cannot，of course，be compared unless they are comparable，that is，unless they present some common element or elements sufficient to render them comparable. According to the Appellate Body，if the situations proposed to be examined are totally different from one another，they would not be rationally comparable and the differences in ALOP cannot be examined for arbitrariness.

7.227 We note that several panels have addressed the question of what constitutes “common elements” or “elements sufficient to render” the different situations comparable. The panel in EC-Hormones，for example，considered that for the purposes of its dispute，which dealt with an SPS measure to protect human health from contaminants in food，“different” yet comparable situations in the sense of Article 5.5 were those where the same substance or the same adverse health effect is involved.

7.228 With respect to an SPS measure imposed to protect plant or animal life or health from pests or disease，the Appellate Body in Australia-Salmon held that a “common element” can be “either a risk of entry，establishment or spread of the same or a similar disease，or a risk of the same or similar associated potential biological and economic consequences.

7.229 We shall therefore examine whether poultry products from China and poultry products from other WTO Members are such “different situations” that are comparable. If we conclude in the affirmative，we will then examine whether the United States has made distinctions in ALOPs in that “different situation”.


Whether different yet comparable situations exist


7.230 The Panel therefore needs to decide whether we agree with China that the importation of Chinese poultry products and that of poultry products from other WTO Members are two different but comparable situations within the meaning of Article 5.5 of the SPS Agreement....

7.233 We recall that Section 727 specifically provides that “［n］one of the funds made available in this Act may be used to establish or implement a rule allowing poultry products to be imported into the United States from the People’s Republic of China”. It is thus clear that the funding restriction imposed through Section 727 applies only to poultry products from China，and not to poultry products from other WTO Members. Hence，the funding restriction in Section 727 results in a differentiation being made between the measure applied to poultry products from China，i.e. Section 727，vis-à-vis the measures applied to poultry products from other WTO Members，i.e. FSIS procedures. We therefore agree with China that the importation of Chinese poultry products and that of poultry products of other WTO Members qualify as different situations.

7.234 In addition to being different，though，we recall that the Appellate Body has called for the situations to be comparable. In this respect，China identifies the common element between its “different” situations as the risk of the same contaminants being present in the poultry. To that end，China references some of the pathogenic bacteria noted by the United States in its defence under Article XX（b） of the GATT 1994，most notably Salmonella，Campylobacter and Listeria. Based on China’s answers to our questions，we understand that China believes that the purpose of Section 727 is to protect human health from contaminants in food as defined by Annex A（1）（b）.

7.235 We note that the crux of the United States’arguments seems to be that Section 727 is a supplement to the PPIA and is meant to further its goals of ensuring that poultry is wholesome，unadulterated，and fit for human consumption. We further note that the three pathogenic bacteria identified by China are not only identified by the United States as a concern with respect to Chinese poultry products，but are also identified as a basis for the implementation of the PPIA regime as a whole.

7.236 We therefore agree that the risk of Salmonella，Campylobacter and Listeria being present in respect to both the poultry products from China and those from other WTO Members makes the different situations-the importation of poultry products from China vis-à-vis that of poultry products from other WTO Members-comparable for the purposes of Article 5.5 of the SPS Agreement.

7.237 The Panel therefore concludes that the importation of Chinese poultry products is a different yet comparable situation to that of poultry products from other WTO Members. Having made this conclusion，and as explained by the Appellate Body in EC-Hormones，the Panel now turns to consider whether the United States has applied distinctions in ALOPs in these two different yet comparable situations.


Whether distinctions in ALOPs exist


7.238 The second aspect of the first element of Article 5.5 of the SPS Agreement thus refers to the existence of different ALOPs being applied in different but comparable situations.

7.239 We note that the Appellate Body in EC-Hormones，stated that “［c］learly，comparison of several levels of sanitary protection deemed appropriate by a Member is necessary if a panel’s inquiry under Article 5.5 is to proceed at all.” The Appellate Body also referred to “situations exhibiting differing levels of protection.” Finally，the panel in Australia-Salmon reasoned that a substantial difference in the measures applied could reflect a distinction in the ALOPs applied in two different but comparable situations.

7.240 We recall that China claims that Section 727 constitutes “less than zero risk” tolerance which eliminates any opportunity for only China to export its poultry products to the United States，even if Chinese poultry had been scientifically confirmed to meet the United States’ALOP. While on the other hand，the ALOP for all other WTO Members’poultry provided in the FSIS procedures tolerates some risk as long as the specific WTO Member’s inspection system has been deemed equivalent to the US system. Therefore，China concludes that the ALOP applied to Chinese poultry is thus “different” from-and much stricter than-the ALOP normally applied by the United States for imported poultry. China submits that Section 727 was not necessary to ensure the compliance with the United States’ALOP since Section 727 prevents the only US Government employees capable of evaluating the safety of Chinese poultry products by means of budget restriction from conducting scientific audits，investigations and rule making in and for China.

7.241 The United States disagrees and argues that China is confusing the ALOP with the measures applied and that the PPIA sets the same ALOP for all poultry；it is just that the ALOP for poultry is achieved through a different mechanism，Section 727，with respect to China. The United States submits that Section 727 does not impose an “import ban” or preclude a finding of equivalence on Chinese poultry；rather it is a procedural measure meant to ensure that China’s food safety problems are fully considered in the process of determining equivalence due to the heightened risk posed by Chinese poultry.

7.242 We therefore need to assess whether the United States is applying a different ALOP to imports of poultry products from China than the ALOP it applies to imports of poultry products from other WTO Members. In this respect，the United States has identified a single ALOP for all poultry products as set forth in Section 466 of the PPIA as follows：

“The PPIA contains a more specific definition with regard to slaughtered poultry，which states that ‘no slaughtered poultry，or parts or products thereof，of any kind shall be imported into the United States unless they are healthful，wholesome，fit for human food，not adulterated，and contain no dye，chemical，preservative，or ingredient which renders them unhealthful，un wholesome，adulterated，or unfit for human food.’PPIA，Sec. 466 （Exhibit CN-04）.”

7.243 The essence of the United States’requirement is that all poultry products must be “safe”. China agrees with the United States that its ALOP for poultry is normally expressed by Section 466 of the PPIA of which implementing regulations are the FSIS procedures but argues that Section 727 is legally distinct from the PPIA because it targets only China.

7.244 The Panel recognizes that the United States is free to decide its own ALOP and thus accepts that the United States’ALOP for poultry，in general，is embodied in Section 466 of the PPIA. This however does not mean that we will not examine whether the ALOP actually being applied by the United States to poultry products from China differs from that in the PPIA. We note that the Appellate Body in Australia-Salmon explained that a panel may deduce an unexpressed ALOP from the measure being applied. In our view，even in a case where a Member has expressed a particular ALOP，a panel should nevertheless examine the measure in question to determine whether that ALOP is the one actually being applied via that measure. To ignore the measure and rely solely on a Member’s declared ALOP could permit a Member to evade the disciplines of Article 5.5 by simply declaring one generic ALOP for all SPS related matters.

7.245 The United States correctly notes that the panel in Australia-Salmon concluded that the application of different measures does not necessarily mean that there is an application of different ALOPs. However，the United States cannot expect the Panel to completely divorce the determination of whether different ALOPs are being applied from the measures adopted. As noted above，substantial differences in the SPS measures applicable in different yet comparable situations may demonstrate that the ALOPs are different.

7.246 We will therefore assess whether we can deduce from the measures applied-Section 727 vis-à-vis FSIS procedures-different ALOPs for poultry products from China and poultry products from other WTO Members. To that end，the Panel will determine whether the differences in those measures are substantial.

7.247 Through the PPIA，the United States prohibits the importation of poultry from any WTO Member who cannot affirmatively demonstrate that its internal SPS measures result in the equivalent ALOP applied to domestic US poultry，i.e. the ALOP expressed in the quotation from Section 466 of the PPIA above. Through Section 727，the US Congress prohibited the FSIS from establishing or implementing a rule allowing the importation of poultry from China because it had concluded that the poultry was not “safe” within the meaning set forth in the PPIA. Therefore，it could be concluded that the same ALOP is applied in both measures.

7.248 However，while both measures-Section 727 vis-à-vis the FSIS procedures-result in a prohibition on the importation of poultry products that the United States fears may be “unsafe”，Section 727 prohibits not only the importation of allegedly “unsafe” poultry，it also prohibits one branch of the US Government establishing or implementing a rule permitting the importation of poultry products from China. Such a prohibition is not applied to any other WTO Member. China argues that it is this prohibition which demonstrates that a different ALOP is applied to its poultry products. For China，the FSIS procedures allow for some minimal and inherent risk that contaminated poultry could enter the United States and it compares this acceptance of some risk with Section 727’s prohibition on China obtaining FSIS approval to export poultry to the United States. China argues that pursuant to Section 727，“［e］ven if China’s food safety regime could guarantee 100% safety for all Chinese poultry，Section 727 would still prevent China from obtaining FSIS approval to export poultry to the United States.”

7.249 We acknowledge that an import ban does not necessarily reflect a different ALOP than an equivalence regime，as even an import ban accepts some minimal and inherent risk that contaminated poultry could enter the United States. However，we do note that the panel in Australia-Salmon found that an import ban for salmon was substantially different from permitting the importation of ornamental fish after control and therefore reflected a difference in the levels of protection considered to be appropriate in the sense of the first element of Article 5.5. We find similarities in the present dispute to the one examined by the panel in Australia-Salmon. The regular FSIS procedures prohibit importation of poultry products from a particular country only until that country has demonstrated that its SPS measures can achieve the ALOP expressed in the PPIA. However，the effect of Section 727 was to prohibit the importation of poultry from China in any instance，regardless of whether China demonstrated that its own SPS measures could achieve the ALOP expressed in the PPIA. The absolute import ban imposed by Section 727 reflects an ALOP substantially different from the conditional import ban under the regular FSIS procedures，because the regular FSIS procedures at least allow an avenue for an exporting Member to gain access to the United States market，which is not available in any case for Chinese poultry products.

7.250 We agree with the panel in Australia-Salmon that the determination of the ALOP is not dependent on the performance of a risk assessment. However，the Panel is of the view that to prove that such substantially different measures were needed to achieve the same ALOP，the United States would have to demonstrate that poultry products from China presented a greater risk than poultry products from other WTO Members.

7.251 The United States attempts to meet its burden by pointing out that no other WTO Members with the same systemic issues with respect to food safety were as far along in the equivalency process as China. Therefore，according to the United States，the measures applied to China were necessary to achieve the ALOP set forth in the PPIA that poultry imports be “safe”. The United States seems to leave open the option that if the FSIS was about to establish or implement a rule permitting another country with the same systemic issues exhibited in China to import poultry products，the US Congress would have contemplated similar action. However，the Panel considers this to be a purely speculative argument.

7.252 To counter this premise，China notes that Mexico had similar systemic problems yet the US Congress did not step in and order the FSIS to suspend Mexico’s equivalency status or deny funding for the regular annual equivalency audits necessary to maintain Mexico’s status as eligible to export to the United States.

7.253 In our view，as the panel in Australia-Salmon reasoned，a substantial difference in the measures applied such as，in this case，Section 727 versus standard FSIS procedures，do reflect a distinction in the ALOPs applied in two different but comparable situations；i.e. the importation of poultry products from China and that of poultry products from other WTO Members. We therefore find that the standard FSIS procedures are so substantially different from Section 727 such that they reflect a distinction in ALOPs.


Conclusion


7.254 Having found that the importation of poultry products from China and that of poultry products from other WTO Members are different yet comparable situations and that the United States is applying different ALOPs to such situations，we conclude that the first element of Article 5.5 of the SPS Agreement is satisfied，with respect to this comparison. Therefore，we will proceed with our analysis of whether the distinction in ALOPs is arbitrary or unjustifiable.



（ⅱ） Arbitrary or unjustifiable differences in ALOPs



7.255 We recall that the second element of Article 5.5 involves the consideration of whether there is an “arbitrary or unjustifiable” distinction between the relevant ALOPs. ...

7.258 The Panel will therefore need to assess whether there is an arbitrary or unjustifiable distinction between the ALOPs that the United States applies to poultry products from China，on the one hand，and poultry products from other WTO Members，on the other.

7.259 In examining the terms “arbitrary or unjustifiable”，we recall the customary rules of interpretation set out in the VCLT. Article 31 of the VCLT prescribes that a treaty has to be interpreted “in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.” The starting point for determining the ordinary meaning of the terms is，of course，the dictionary. A dictionary definition of the term “arbitrary” is “based on mere opinion or preference as opp. to the real nature of things，capricious，unpredictable，inconsistent.” In turn，the term “unjustifiable” is defined as “not justifiable，indefensible”，with “justifiable” meaning “［c］apable of being legally or morally justified，or shown to be just，righteous，or innocent；defensible” and “［c］apable of being maintained，defended，or made good.”

7.260 The Appellate Body has also clarified that its findings with respect to the ordinary meaning of “arbitrary or unjustifiable” from the chapeau of Article XX of the GATT 1994 are relevant and provide guidance in interpreting the terms “arbitrary or unjustifiable discrimination” in Article 2.3 of the SPS Agreement. Although the Appellate Body’s conclusions were with respect of the use of the terms in Article 2.3，we believe that they are equally relevant for an interpretation of the obligation in Article 5.5 which is，after all，a more specific enunciation of the basic obligation in Article 2.3.

7.261 Turning，therefore，to the prior reasoning on the chapeau of Article XX of the GATT 1994，we note that the Appellate Body Reports in US-Gasoline，US-Shrimp，and US-Shrimp （Article 21.5-Malaysia） show that the analysis of whether the application of a measure results in arbitrary or unjustifiable discrimination should focus on the cause of the discrimination，or the rationale put forward to explain its existence. In Brazil-Retreaded Tyres，the Appellate Body’s analysis of the measures at issue under the chapeau of Article XX focused on whether discrimination that might result from the application of the measures at issue had a legitimate cause or rationale in the light of the objectives listed in the paragraphs of Article XX. Futher，the Appellate Body explained that the assessment of whether discrimination is “arbitrary or unjustifiable” should be made in light of the objectives of the measure and whether the discrimination bears a rational connection to the stated objective of the measure. It is important thus to remember that not all discrimination in the application of measures is necessarily “arbitrary or unjustifiable” and it is only the arbitrary or unjustifiable inconsistencies that are to be avoided.

7.262 Following the analysis conducted under the chapeau of Article XX，we must focus on the justification for the distinction and whether that justification bears a rational relationship to the objective of the measures. In this line，we agree with the panel in Australia-Salmon when，in assessing the second element of Article 5.5 of the SPS Agreement，looked at the measures applied in the specific context of the relevant risks and asserted that if there is no justification for the distinction in sanitary measures and corresponding levels of protection，this distinction could be considered to be “arbitrary or unjustifiable” in the sense of the second element of Article 5.5. These findings were later upheld by the Appellate Body.

7.263 Given that the measures involved in the comparison-Section 727 and the FSIS procedures-are SPS measures，and must therefore necessarily be based on scientific principles and not maintained without sufficient scientific evidence，we are of the view that the scientific support，or lack thereof，for the difference between the ALOPs the measures seek to achieve should have a bearing on an analysis of whether such a difference is arbitrary or unjustifiable under Article 5.5 of the SPS Agreement. Indeed，in the context of Article 5.5 to show that the distinction in ALOPs is not arbitrary or unjustifiable，a Member must demonstrate that there are differing levels of risk between the comparable situations. We are of the view that such a demonstration requires scientific evidence.

7.264 We shall therefore examine whether there is any justification based on scientific evidence for the distinction in ALOPs achieved by the measures used to address the risk of potentially unsafe poultry-Section 727 for poultry products from China and the FSIS procedures for poultry products from other WTO members-and corresponding ALOPs.

7.265 We recall again that the United States points out that China’s food safety enforcement problems and food safety crises have been the subject of reports and articles by numerous well-regarded international organizations （including WHO） and academics. The United States contends that China is not comparable with other WTO Members because most other Members have never attempted to export poultry products to the United States. The United States further argues that many of the WTO Members who the FSIS has determined to be equivalent to the United States had been exporting to the United States for many years without a significant incident resulting in confidence and familiarity with their inspection systems. This includes the ability to resolve any problems that may arise，such as in the case of Mexico.

7.266 Nonetheless，as China points out，the FSIS had determined that China’s poultry inspection system was equivalent to that of the United States for processed foreign poultry products and had made a preliminary decision also finding China’s inspection system for domestically slaughtered poultry products equivalent to that of the United States. Therefore，China argues that it is one of the ten WTO Members that have obtained FSIS authorization to export poultry to the United States. However，China explains，under Section 727，its poultry products are，in effect，treated as more dangerous than those originating in WTO Members that have never obtained an equivalence determination from the FSIS.

7.267 The United States seeks to justify the different ALOP applied in Section 727 as opposed to that in the PPIA，by arguing that poultry products from China pose a higher risk that those from other WTO Members because of China’s food safety enforcement problems and food safety crises. As indicated above，we will examine such a justification by verifying whether it is based on scientific principles and founded on scientific evidence. In this respect，we recall our findings that Section 727 is not based on a risk assessment in violation of Article 5.1 and 5.2 of the SPS Agreement. We have also found that the United States has not provided sufficient scientific evidence underlying Section 727 and thus we have concluded that Section 727 was maintained without sufficient scientific evidence in violation of Article 2.2 of the SPS Agreement.

7.268 Because Section 727 is not based on a risk assessment and was maintained without sufficient scientific evidence，we can only conclude that there is no justification based on scientific principles and founded in scientific evidence for the distinction in ALOPs，as reflected in the differences between the measures used to tackle the risk of potentially unsafe poultry-Section 727 for poultry products from China and the FSIS procedures for poultry products from other WTO Members.

7.269 We therefore find that the distinction in ALOPs for poultry products for China and for poultry products from other WTO members is “arbitrary or unjustifiable” within the terms of Article 5.5 of the SPS Agreement. We thus conclude that the second element of Article 5.5 of the SPS Agreement is satisfied，with respect to the importation of Chinese poultry products vis-à-vis that of poultry products from other WTO members.



（ⅲ） Discrimination or disguised restriction on international trade



7.270 Having found that both the first and the second elements of Article 5.5 of the SPS Agreement are met，we proceed to examine the third element of this provision，i.e. whether the distinction in ALOPs in different yet comparable situations results in discrimination or a disguised restriction on international trade. ...

7.276 We shall therefore examine whether the distinction in ALOPs applied to the importation of poultry products from China and that of poultry products from other WTO Members which we have found to be different but comparable situations，results in discrimination or a disguised restriction on international trade.

7.277 We note that the panel on Australia-Salmon identified three “warning signals” which indicate whether the application of distinctions in ALOPs in different situations results in discrimination or a disguised restriction on international trade，but explained that none of these “is...conclusive in its own right”：

（a） the arbitrary and unjustifiable character of differences in the levels of protection；

（b） the “rather substantial” difference in the levels of protection；and

（c） the inconsistency of the SPS measure at issue with Articles 5.1 and 2.2 of the SPS Agreement.

7.278 The panel and Appellate Body in Australia-Salmon，also considered additional factors specific to the facts of that case. One of the additional factors in that case，which China references in its submissions，is that there were substantial differences in the conclusions concerning the measures required to address the perceived risk in a particular situation，in sequential reports issued by the importing Member government only one year apart.

7.279 It seems to us that the reasoning of the panel in Australia-Salmon may be somewhat circular and appears to defeat the purpose of the conclusion that the three elements in Article 5.5 are cumulative and must all be present. Essentially，what the panel is saying is that proof of the other two elements as well as inconsistency with Article 5.1 and 2.2 ipso facto equates to discrimination or a disguised restriction on trade with no further analysis being required.

7.280 The Appellate Body seems to have recognized that the analysis in Australia-Salmon did not fully address the third element of Article 5.5 when it noted in EC-Hormones that “the difference in levels of protection that is characterizable as arbitrary or unjustifiable is only an element of （indirect） proof that a Member may actually be applying an SPS measure in a manner that discriminates between Members or constitutes a disguised restriction on international trade.”

7.281 The Appellate Body added that：

“［T］he presence of the second element-the arbitrary or unjustifiable character of differences in levels of protection considered by a Member as appropriate in differing situations-may in practical effect operate as a ‘warning’signal that the implementing measure in its application might be a discriminatory measure or might be a restriction on international trade disguised as an SPS measure for the protection of human life or health. Nevertheless，the measure itself needs to be examined and appraised and，in the context of the differing levels of protection，shown to result in discrimination or a disguised restriction on international trade.”

7.282 Therefore，it seems，according to the Appellate Body，that even if the presence of all three warning signals was demonstrated，that would not necessarily support a conclusion that the measure results in discrimination or a disguised restriction on trade. We further note that the Appellate Body in EC-Hormones stated that in the context of the third element of Article 5.5 of the SPS Agreement，the analysis should be on a case-by-case basis.

7.283 Nevertheless，since Australia-Salmon，parties have typically structured their arguments around the third element in Article 5.5 by discussing these warning signals and additional factors. That is also the case in the current proceedings. Accordingly，the Panel will examine whether China has demonstrated the warning signals and additional factors and then determine whether any additional proof is necessary to demonstrate discrimination.

7.284 The conclusion on whether the first warning signal is present，flows from the analysis of the second element of Article 5.5. We recall that the Panel has found that there is a distinction in ALOPs and that this distinction is arbitrary or unjustifiable，therefore，the first warning signal is present and we move to the second warning signal.

7.285 The second warning signal is the “rather substantial” difference in the levels of protection. In this respect，China argues that there are “significant” differences in the applied ALOPs because one is less than zero and one accepts that there may be some minimal and inherent risk of importing unsafe poultry from an “equivalent” WTO Member. In our view，it cannot be assumed that an import ban reflects an ALOP of zero or，in fact，an ALOP different from a control regime. Conversely，it is also difficult to maintain that the mere fact that there is no way to fully guarantee zero exposure through a particular control regime means that the ALOP set by the importing Member is not，in fact，zero. Additionally，it is unclear whether a “stricter than zero” tolerance exists.

7.286 Having said that，we refer to our findings under the first element of Article 5.5 of the SPS Agreement in respect to the application by the United States of two different ALOPs for poultry products from China and poultry products from other WTO Members. We recall that，following the panel in Australia-Salmon，we concluded that the ALOP reflected in Section 727，which imposed an absolute import ban on poultry products from China，was substantially different from the ALOP in the PPIA which is achieved via a conditional import ban which at least provides an avenue for WTO Members，other than China，to eventually achieve access to the United States market. Therefore，the second warning signal is also met.

7.287 We note that even though it has brought claims under Articles 5.1 and 2.2，China did not argue that the warning signal of a violation of those articles was present. However，given our findings of violation of both provisions in Section Ⅶ.F.2（e） above，we can conclude that the third warning signal is also present.

7.288 Having concluded that the three warning signals are present，we will go ahead and determine whether any additional proof is necessary to demonstrate discrimination.

7.289 In determining whether discrimination exists，we find the language of the panel in Canada-Pharmaceutical Patents particularly interesting. In that case，which dealt with the TRIPS Agreement，the panel noted：

“The primary TRIPS provisions that deal with discrimination，such as the national treatment and most-favoured-nation provisions of Articles 3 and 4，do not use the term ‘discrimination’. They speak in more precise terms. The ordinary meaning of the word ‘discriminate’is potentially broader than these more specific definitions. It certainly extends beyond the concept of differential treatment. It is a normative term，pejorative in connotation，referring to results of the unjustified imposition of differentially disadvantageous treatment. Discrimination may arise from explicitly different treatment，sometimes called ‘de jure discrimination’，but it may also arise from ostensibly identical treatment which，due to differences in circumstances，produces differentially disadvantageous effects，sometimes called ‘de facto discrimination’. The standards by which the justification for differential treatment is measured are a subject of infinite complexity. ‘Discrimination’is a term to be avoided whenever more precise standards are available，and，when employed，it is a term to be interpreted with caution，and with care to add no more precision than the concept contains.”

7.290 We recall that both the panel and Appellate Body in Australia-Salmon，considered as an additional factor that proved discrimination the substantial differences in the conclusions concerning the measures required to address the perceived risk in a particular situation，in sequential reports issued by the importing Member government only one year apart. In this respect，China points to the “substantially different conclusions” on how to deal with Chinese poultry in a short period of time. China’s argument focuses on the fact that in 2006，the FSIS concluded that Chinese processed poultry was safe enough to satisfy the United States’ALOP articulated in the PPIA；yet in 2008 the US Congress supplanted that determination with a finding that Chinese processed poultry was so dangerous that the FSIS needed to be prevented from going forward with establishing and implementing a rule permitting its importation. We agree that this may be considered to be an “additional factor”.

7.291 Furthermore，the fact that Section 727 only applies to poultry products from China is discriminatory by nature. Indeed，examining the measure itself in the context of the differences in the ALOPs，we conclude that discrimination was occurring，in particular because Section 727 applies only to China. We note that the panel in Canada-Pharmaceutical Patents considered that “discrimination” refers “to results of the unjustified imposition of differentially disadvantageous treatment”. Therefore，a determination that “discrimination” exists would still rest on whether the different treatment applied was “justified”. Having determined that the differences in ALOPs are unjustified，we can reasonably conclude that the differences in ALOPs result in discrimination against China.

7.292 We also recall the finding of the Appellate Body in US-Shrimp that “discrimination results not only when countries in which the same conditions prevail are differently treated，but also when the application of the measure at issue does not allow for any inquiry into the appropriateness of the regulatory program for the conditions prevailing in those exporting countries.” It would seem that a ban preventing the FSIS from considering China’s application for equivalency would be just such a measure as that described by the Appellate Body.

7.293 Therefore，it seems reasonable to conclude that Section 727 results in discrimination against China. We thus find that the arbitrary or unjustifiable distinction in ALOPs applied by the United States in respect of poultry products from China vis-à-vis poultry products from other WTO Members results in discrimination against China. Accordingly，the third element of Article 5.5 of the SPS Agreement is satisfied，with respect to the importation of Chinese poultry products vis-à-vis that of poultry products from other WTO Members.



（ⅳ） Conclusion



7.294 Having found that the importation of poultry products from China and that of poultry products from other WTO Members are different yet comparable situations and that the United States is applying different ALOPs to such situations；that the distinction in ALOPs for poultry products from China and for poultry products from other WTO Members is “arbitrary or unjustifiable”；and that this arbitrary or unjustifiable distinction in ALOPs results in “discrimination” against China，we conclude that the three elements of Article 5.5 of the SPS Agreement are present. Accordingly，the Panel finds that Section 727 is inconsistent with Article 5.5 of the SPS Agreement.


（c） The importation of Chinese poultry products vis-à-vis that of other food products from China


7.295 The second set of comparable situations presented by China refers to a comparison of the importation of Chinese poultry products and that of other food products from China. We shall therefore commence our analysis by examining whether such different situations exist and if so，whether they are comparable.


Whether different yet comparable situations exist


7.296 We shall start by considering whether the importation of Chinese poultry products and that of other food products from China are “different” situations. This is not a difficult examination since the measure applied to Chinese poultry products-Section 727-is only applied to Chinese poultry products；and hence all other food products from China will be subject to different measures and thus will be in different situation. In response to a question from the Panel，China clarified that the FDA has jurisdiction over all imported food except for meat，poultry，and fresh eggs，which are under the jurisdiction of the FSIS. The basis for the FDA procedures is the Food，Drug and Cosmetic Act. According to China，the FDA import procedures are，like Section 727，an SPS measure under Annex A.

7.297 In addition to being different，though，we recall that the Appellate Body has called for the situations to be comparable. China must thus establish a common element between the two situations....

7.301 We note that China has not contended that all Chinese food products could have Salmonella，Campylobacter and Listeria. It certainly has not argued that all Chinese food products could be potential sources of Avian influenza. It has instead initially argued that many Chinese food products could potentially be contaminated with the same pathogenic bacteria that the United States has indicated are of concern with respect to poultry imports. In China’s response to a question from the Panel，China provided the following list of food products which could be contaminated by the pathogenic bacteria namely：

- Salmonella：Eggs，poultry，milk，juice，cheese，fruits，and vegetables.

- Listeria：Cheese，milk，deli meats，and hot dogs.

- Campylobacter：Poultry，and milk.

- E.coli：Meat，milk，juice，fruits and vegetables，and cheese.

7.302 China also provided tables taken from UN Comtrade on the potential for contamination in food groups imported from China.

7.303 We also note that China has only provided the more specific information about the SPS measures applied to food products from China other than poultry products and that relating to which pathogenic bacteria affect which types of food products late in the proceedings. Indeed，China provided this information only in response to a question from the Panel during and after the second substantive meeting asking where that information could be found in China’s prior submissions.

7.304 It is questionable whether the above list is sufficient to establish the common elements that make all “other food products” comparable to poultry products such that they are “different situations” within the meaning of Article 5.5. We do not believe that Article 5.5 permits a “mix and match” approach but rather requires that China links the measures to which it alleges the United States applies a lower ALOP，with the risks it believes are comparable to those posed by poultry. It is certainly not for the Panel to examine every other food product exported by China to the United States to determine which ones have the same contaminants or adverse health effects as poultry and then examine whether the measures applied to those products exhibit the same ALOP as Section 727.

7.305 However，given that the Panel has already found that Section 727 is inconsistent with the obligations in Article 5.5 with respect to distinctions in ALOPs for imports of poultry products from China vis-à-vis poultry from other WTO Members，the Panel does not see how continuing to make a finding on the second comparable situations proposed by China would assist in obtaining a positive resolution to the dispute. Therefore，we exercise judicial economy with respect to this aspect of China’s claim under Article 5.5.

7.306 The Panel recalls that the principle of judicial economy is recognized in WTO law. The Appellate Body has consistently ruled that panels are not required to address all the claims made by a complaining party but rather a panel has discretion to determine which claims it must address in order to resolve the dispute between the parties，provided that those claims are within its terms of reference. The Appellate Body has relied on the explicit aim of the dispute settlement mechanism，which is to secure a positive solution to a dispute，as provided in Article 3.7 of the DSU，or a satisfactory settlement of the matter as per Article 3.4 of the DSU. The Appellate Body has stressed that the basic aim of dispute settlement in the WTO is to settle disputes and not to “make law” by clarifying existing provisions of the WTO Agreement that fall outside the context of resolving a particular dispute.

7.307 We bear in mind that，in Australia-Salmon，the Appellate Body cautioned panels against false judicial economy arguing that the right to exercise judicial economy could not be exercised where only a partial resolution of a dispute would result. The Panel believes that this is not the case in the current proceedings. In making findings under Article 5.5 of the SPS Agreement with respect to distinctions in ALOPs for imports of poultry products from China vis-à-vis poultry from other WTO Members，the Panel considers that it has effectively resolved China’s claim under Article 5.5.


Ⅲ. Whether Section 727 Is Inconsistent with Article 2.3 of the SPS Agreement



（a） Article 2.3 of the SPS Agreement ...


7.316 Article 2.3 of the SPS Agreement provides：

“Members shall ensure that their sanitary and phytosanitary measures do not arbitrarily or unjustifiably discriminate between Members where identical or similar conditions prevail，including between their own territory and that of other Members. Sanitary and phytosanitary measures shall not be applied in a manner which would constitute a disguised restriction on international trade.”

7.317 The panel in Australia-Salmon （Article 21.5-Canada） found that there were three elements required in order to establish a violation of Article 2.3，first sentence：（ⅰ） that the measure discriminates between the territories of Members other than the Member imposing the measure or between the territory of the Member imposing the measure and that of another Member；（ⅱ） that the discrimination is arbitrary or unjustifiable；and （ⅲ） that identical or similar conditions prevail in the territory of the Members compared.

7.318 We also recall that the panel in Australia-Salmon，upheld by the Appellate Body，noted that because Article 2.3 sets forth the “basic obligation” and Article 5 is a more specific enunciation of that obligation，a finding of a violation of Article 5.5 would necessarily imply a violation of Article 2.3. We agree with the reasoning of the panel and the Appellate Body in Australia-Salmon and conclude that because Section 727 is inconsistent with Article 5.5 of the SPS Agreement，by virtue of a distinction in ALOPs which results in discrimination between Members，it is also inconsistent with the first sentence of Article 2.3 of the SPS Agreement.


（b） Conclusion


7.319 The Panel finds that the inconsistency of Section 727 with Article 5.5 of the SPS Agreement necessarily implies that Section 727 is also inconsistent with Article 2.3 of the SPS Agreement. Therefore，the Panel finds that Section 727 is inconsistent with the first sentence of Article 2.3 of the SPS Agreement.


Ⅳ. Whether Section 727 Is Inconsistent with Article 5.6 of the SPS Agreement



（a） Article 5.6 of the SPS Agreement ...


7.330 We commence by looking at the text of Article 5.6 of the SPS Agreement which provides that：

“Without prejudice to paragraph 2 of Article 3，when establishing or maintaining sanitary or phytosanitary measures to achieve the appropriate level of sanitary or phytosanitary protection，Members shall ensure that such measures are not more trade-restrictive than required to achieve their appropriate level of sanitary or phytosanitary protection，taking into account technical and economic feasibility.（FOOTNOTE 3）

FOOTNOTE 3：For purposes of paragraph 6 of Article 5，a measure is not more trade-restrictive than required unless there is another measure，reasonably available taking into account technical and economic feasibility，that achieves the appropriate level of sanitary or phytosanitary protection and is significantly less restrictive to trade.”

7.331 In Australia-Salmon，with respect to the structure of Article 5.6 of the SPS Agreement，the Appellate Body agreed with the panel that footnote 3 provides a three-pronged test to establish a violation of Article 5.6. In particular，the Appellate Body held that：

“The three elements of this test under Article 5.6 are that there is an SPS measure which：（1）is reasonably available taking into account technical and economic feasibility；（2）achieves the Member’s appropriate level of sanitary or phytosanitary protection；and （3）is significantly less restrictive to trade than the SPS measure contested.

These three elements are cumulative in the sense that，to establish inconsistency with Article 5.6，all of them have to be met. If any of these elements is not fulfilled，the measure in dispute would be consistent with Article 5.6. Thus，if there is no alternative measure available，taking into account technical and economic feasibility，or if the alternative measure does not achieve the Member’s appropriate level of sanitary or phytosanitary protection，or if it is not significantly less trade-restrictive，the measure in dispute would be consistent with Article 5.6.”

7.332 We note that the burden rests on the complaining party to demonstrate that there is an alternative measure that meets all three requirements in Article 5.6. As noted above，China has proposed as an alternatively available，less trade-restrictive measure the standard FSIS procedures which would apply to China in the absence of Section 727.

7.333 We note that China argues that Section 727 is more trade restrictive than required to achieve the United States’ALOP for poultry as expressed in the PPIA. We recall our finding that the United States applies a different ALOP via Section 727 from what it does via the PPIA. Indeed，China has argued this strenuously in the context of its claims under Article 5.5. We note that Article 5.5 deals with determining whether a Member is applying distinctions that are arbitrary or unjustifiable in the application of ALOPs to the same risk. We note that the analysis under Article 5.5 is with respect to determining whether the Member is applying different ALOPs to the same risk. Article 5.6 deals with whether a particular measure is more trade restrictive than required to achieve the Member’s ALOP. In our view，in a dispute where claims are made under both Articles 5.5 and 5.6 a finding of inconsistency with Article 5.5 cannot be taken to mean that the ALOP used in the analysis under 5.6 would always necessarily be the less restrictive ALOP of those being applied. Therefore，a finding that a Member is applying different ALOPs cannot be taken to mean that the Panel is determining which ALOP the Member should apply. A finding of inconsistency with Article 5.5 cannot deprive the importing Member of its prerogative to choose its own ALOP.

7.334 In its arguments regarding its claims under Article 5.6，China has asked the Panel to assess the trade restrictiveness of the measure Section 727，vis-à-vis what is required by the ALOP in the PPIA and not the ALOP that it itself argues is reflected in Section 727. China is asking the Panel to gauge the trade restrictiveness of the measure vis-à-vis what is required by the ALOP it believes the United States should apply to its poultry products. We do not believe that it is an appropriate role for this Panel to engage in a speculative exercise of what ALOP a Member should apply to protect its own territory from public health risks. In particular，we recall the reasoning of the Appellate Body in Australia-Salmon that “‘the level of protection deemed appropriate by the Member establishing a sanitary... measure’is a prerogative of the Member concerned and not of a panel or the Appellate Body.”

7.335 Additionally，we note that a determination of whether a measure is more trade restrictive than required to achieve the ALOP of a Member must be done by comparing the ALOP actually applied to the risks posed by the products. We recall our findings under Articles 5.1，5.2 and 2.2 that the United States has not based Section 727 on a risk assessment and that it has maintained Section 727 without sufficient scientific evidence. Without knowing the level of risk posed by Chinese poultry products the Panel would have to enter into an hypothetical analysis that would be akin to the Panel doing its own risk assessment and then comparing that risk to the United States’ALOP to determine whether Section 727 is more trade restrictive than required. We recall that this is also not the appropriate role for a panel. In particular prior panels have explained that，a panel should not conduct its own risk assessment or impose any scientific opinion on the importing Member.

7.336 Given the above considerations，in the present case an analysis under Article 5.6 would be inappropriate for this Panel to engage in as it would be entirely speculative and be exceeding our role under Article 11 of the DSU to make an objective assessment of the matter.
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第十章 《农业协定》

根据世界贸易组织1995年的统计，主要包括粮食的农产品占1993年世界贸易总额的12%，而纺织品和服装占7%。这两个行业加起来共占全球贸易的1/5。
 
[1]

 但是，自从GATT体系开始运行以来，这两个协定所包含的贸易内容就一直游离于多边贸易体系之外，直到乌拉圭回合谈判重新将它们纳入其中。这两个协定对发展中国家具有举足轻重的作用。随着2005年12月30日《纺织品与服装协定》的到期时效，货物贸易中享受特殊规则就只剩下农产品了。

第一节 农产品
 
[2]



一 农产品贸易的历史

农产品是体现自由贸易带来的利益与受到的阻碍一个很好的例子。在这个行业中，一方面，自由化带来的经济收益明显大大超过成本；另一方面，利益受自由化影响的农业集团不断给政府施加很大的政治压力，使政府不断对农业进行大力扶持。WTO之前的几轮多边贸易谈判中，农产品问题一直是一个老大难问题。及至东京回合，三十多年来的农产品谈判经验使谈判者充分认识到，没有国内利益集团的支持，农业自由化多边贸易的谈判是不大可能取得任何进展的。造成这种局面的原因，主要是推动贸易自由化进程的互惠原则在农业领域已完全失灵。由于欧盟和日本这两个主要的农产品谈判方已经不能从谈判中获得更大的国外市场，于是，它们旗帜鲜明地对农业采取贸易保护政策。美国曾多次尝试将农业和工业两个行业挂钩谈判，均因消除农产品贸易壁垒的损失大于消除工业产品贸易壁垒的潜在利益而告失败。

历史上，农产品贸易政策一直受短期经济形势变化的影响。粮食危机导致出口管制，粮食过剩则导致进口限制。到了19世纪末，长期农业保护措施逐渐开始大行其道，其中一个原因，是美国农业产量的稳步增加导致了世界农产品价格的下降。面对世界农产品价格的变化，不同的国家采取了不同的政策。一些国家以调整政策为主，对本国农业部门的生产进行调整以消除价格变化带来的负面影响，如荷兰在饲料价格下跌以后大力发展家畜养殖；而另一些国家，如法国和德国，则以保护政策为主，对受影响的农产品进行补贴。

两次世界大战期间，各国加强了农业保护政策和对国内农产品市场的管理。二战以后，农业部门基本上游离于为筹建ITO而不断进行的多边贸易谈判之外，最终也没能被纳入GATT体系。而在此之后，各缔约方对农业采取了各种各样的保护政策，欧共体更是将农业保护制度化。

1957年，欧洲经济共同体（EEC）成立并制定共同农业政策（Common Agricultural Policy，CAP）体系，使欧共体内部的农业保护政策制度化。当然，对农业实行特殊保护政策的并非欧盟一家。日本和美国也同样消耗巨资补贴本国农业。在日本，大米的生产费用比其他地方高出4倍，而瑞士的肉类和黄油生产情况也大致如此。1986～1990年期间，美国、欧盟、日本对农业的财政扶持占到了政府开支的15%左右，大致等同于这些国家同期的教育经费支出。
 
[3]

 及至90年代早期，许多工业化国家对农业的保护达到前所未有的程度。

发展中国家的情况也差不多。它们纷纷设立农产品专卖机构，规定农产品市场价格，使农产品的收购价经常低于世界市场价。

对农业进行干预产生一个后果，那就是在农业方面没有比较优势的国家不仅成为农产品的主要生产国，而且成为这些产品的净出口国。为了出口剩余的农产品，就必须将农业扶持政策与出口补贴政策结合起来，而这样的做法导致了大量的农产品贸易纠纷。

随着过剩的农产品以补贴价在国际市场倾销，农产品贸易逐渐变成一个管理贸易。1986～1990年期间，OECD平均每年补贴出口4820万吨小麦、1950万吨粗粮、180万吨食糖、120万吨牛肉以及120万吨奶酪和黄油。
 
[4]

 1986～1990年间，欧盟年平均出口补贴超过130亿美元，主要用于补贴牛肉、小麦、粗粮以及黄油和其他奶制品的出口。
 
[5]

 发展中国家因为美国、欧盟和日本的农业保护而蒙受了巨大的出口损失。仅食糖和牛肉两项，损失就相当于所有国际发展援助的一半左右。
 
[6]



Ⅲ为什么政府要干预农业？通常有以下几个原因：
 
[7]

 （1）稳定并增加农业收入；（2）确保粮食安全；（3）改善国际收支平衡；（4）支持其他经济产业的发展；（5）提高农产品产量。对农业进行干预在很大程度上受非经济因素影响以及特殊政治利益的驱使。在许多国家，农业部门的政治影响力很大。农产品主要是粮食，而粮食通常具有政治性。坦桑尼亚总统尼雷尔曾经举例说，如果种族主义的南非是唯一销售鞋子的地方，他不会因为需要买鞋而去南非；但如果那里是唯一销售玉米的地方，他一定会因需要玉米而去南非。在许多发展中国家，政府对农产品征税的同时，而对城市的粮食消费者进行补贴。而发达国家恰好相反。

二 农产品从GATT到WTO

在为建立ITO而进行的几轮谈判中，美国一直坚持ITO不能影响其农业政策。因此，ITO失败以后，取而代之的GATT体系中，农产品被当作一个特殊贸易部门，享受着十分宽松的规则。各缔约方可以对农产品进行数量限制和出口补贴。这个规则与工业产品贸易截然相反
 
[8]

 。这些规则，反映了当时美国的农业政策的需要。

日渐增加的农业干预政策对多边贸易谈判产生了严重的影响。正如前面分析的那样，农业的特殊地位，以及对这种特殊地位的默认，使行业交叉的多边贸易谈判不可能达成任何协定。20世纪60～70年代，美国和欧盟这两个多边贸易体系的主要谈判方对农业问题观点迥异。欧盟倾向于采取一种有利于它共同农业政策的运作方式来管理世界贸易，而美国在澳大利亚、加拿大和新西兰等国家的支持下倾向于采取自由贸易的方式。
 
[9]



在肯尼迪回合和东京回合中，有关农产品的谈判基本没有任何进展。欧盟坚持共同农业政策的原则，要求将谈判重点放在稳定世界农产品市场上，建议就谷物、大米、食糖、奶制品等进行国际商品协定的谈判。与此相反，美国强调扩大农产品贸易并取消农业在GATT中的特殊待遇。

东京回合中，这两种针锋相对的立场使谈判陷入僵局。美国拒绝在农业问题取得一定进展前进行有关补贴和标准方面的谈判。僵局直到1977年美国同意就农产品问题做出让步才打破。此后双方讨价还价，虽然在削减关税和增加各种配额上取得一定进展，达成了《牛肉协定》和《国际奶制品协定》，但这两个协定都没有什么重要的意义。《牛肉协定》表面上看是为了增加贸易和世界市场的稳定性，但却没有规定约束义务。《奶制品协议》虽然对一些主要奶产品设定了最低价，但事实证明这些价格无法强制执行。而一些缔约方规避最低价的行为更是引发不少争端，导致美国于1995年2月撤出该协定。
 
[10]

 可以说，美国的总体目标毫无进展。

早在20世纪80年代初，欧盟内部就出现了一些削减农业的意见。农业补贴成了政府财政一个沉重的包袱，而在赞成竞争和自由化的大环境中继续支持这样的政策也变得越来越难有说服力。两次石油危机以及通货膨胀的政策导致了巨额财政赤字，加重了政府财政负担。20世纪80年代，美国决定和欧盟进行“补贴战”，
 
[11]

 更加剧了欧盟的财政压力。但是，支持农业保护的势力依然十分强大。两种力量相互作用，使在多边贸易体系中寻求解决办法的方案，比单边行动显得更有吸引力。与此同时，有关农业的争议越发激烈，进一步推动了在GATT范围内解决农业问题的观点。在这种情况下，乌拉圭回合第一次将农业问题全面摆上了谈判桌。不仅如此，有关谈判首开先河，明确提出农产品贸易自由化的指导方针，要求对所有影响农产品贸易的政策进行谈判，包括国内支持及出口补贴。

农产品谈判的主要成员，有占国际粮食贸易40%的两大农业贸易集团——欧盟和美国，欧洲自由贸易区国家和日本，以及寻求大规模自由化的传统农业出口国集团——凯恩斯集团（Cairns Group）。
 
[12]

 随着谈判的进行，美国和欧盟主导了谈判的内容和走向。与凯恩斯集团的目标相似，美国寻求农产品贸易彻底的自由化，对出口补贴尤其关注，希望能迅速、无条件地消除出口补贴。同时，美国坚持将农业生产者收入支持与农业产量区分开来，只接受那些与生产脱离的收入支持。欧盟最初提议将谈判集中在某些产品的“应急措施”，如谷物、食糖和奶制品，然后再谈判贸易自由化和削减保护政策。按照欧盟的理解，谈判目标并非完全的自由化，而是实现世界农产品市场的稳定和均衡。日本大体上支持由市场决定生产与贸易，但坚持一定的政府干预政策。日本支持在短期内冻结出口补贴开支，然后逐步取消。出于国家安全因素的考虑，日本建议允许采用国内补贴以维持最低限度的自给自足。

各国立场的重大分歧使谈判争议白热化。欧盟和美国/凯恩斯集团在立场上存在根本性的差异，同时，双方所采用的谈判战略也大不相同。在谈判开始的前两年，美国明知欧盟不会接受，仍坚持在十年内完全取消扭曲贸易的保护政策，导致1998年12月在蒙特利尔举行的乌拉圭回合“中期审评”破裂。经过4个月的非正式磋商，双方最后同意将农业谈判的目标定为长期“逐步削减农业的实质性保护”，才使谈判得以继续。在谈判的最后阶段，争议仍然十分激烈。欧盟内部以及欧盟和其他GATT成员间出现严重分歧。1990年12月，原本决定结束该回合谈判的部长级会议无法就农产品达成任何协议，导致所有议程谈判的中断。欧盟拒绝接受谈判小组主席提出的把保护水平平均削减25%的折中方案，认为这个方案在限制出口补贴和采用具体政策方面走得太远。与之相对，凯恩斯集团坚定反对任何对主席提案的重大改动。

如此，经过多次交锋，美国总算同意了欧盟的意见，将补偿支付政策（农民因休耕而获得报酬的政策）排除在外，将贸易自由化进程减至6年削减1/6，或每年低于3%。欧盟方面，欧共体委员会对欧盟共同农业政策改革提案进行了修订。欧盟和美国终于在1992年11月达成《布莱尔宫协议》。

第二节 《农业协定》

乌拉圭回合谈判达成的有关农产品的协定有四个主要内容：《农业协定》、减让承诺、
 
[13]

 《卫生与植物卫生措施协定》，以及关于最不发达和粮食净进口发展中国家的部长级会议决定。总体而言，谈判结果为未来几年的农业贸易和国内长期的农业政策改革制定了一个结构框架，使农业自由贸易迈出了决定性的一步。农业贸易规则的制定和加强，意味着农业贸易可预见性和稳定性的改善。其中，《农业协定》还包括许多具有重大经济和政治意义的内容，如鼓励使用减少贸易扭曲的国内农业经济政策，允许采取措施减轻调整期间负担，以及允许在实施承诺过程中一定的灵活性等。协定还特别规定了发展中国家、粮食净进口国家和最不发达国家的具体安排。

《农业协定》的实体规则，主要是关于市场准入承诺、国内支持承诺和出口竞争承诺三个方面的内容，以及围绕这三个内容的其他规定。

一 市场准入

协定农产品市场准入的核心是关税化（tariffication）。
 
[14]

 乌拉圭回合之前，各种农业非关税措施使用非常普遍，如数量限制（quantitative restrictions）、差价税（variable levies）、进口禁令（import bans）等。在很多国家，某些非关税措施甚至具有战略性重要意义。
 
[15]

 乌拉圭回合的《农业协定》将所有非关税措施转化为约束性关税，是市场准入上一个很大的突破。

协定规定采用相同保护水平的关税约束取代现存非关税边境措施，即将全部保护，非关税边境保护和关税保护一起，折算成水平相当的关税保护。计算得出的关税可以百分比表示，即从价税（ad valorem duty）形式，也可以单位数量的固定金额表示，即从量税（specific duty）形式。
 
[16]

 同时，协定规定禁止实施任何新的非关税边境措施。
 
[17]

 此外，协定还规定，每一类进口产品的关税削减，必须使同类产品的进口量达到国内总产量的3%，并在协定生效6年时达到5%。
 
[18]

 各成员农产品折算后的关税，在6年内必须总体降低36%，其中，单一产品的税率降低不得少于15%。发展中国家则在10年内平均降低24%，单一产品降低10%。
 
[19]

 最不发达国家无须削减。
 
[20]



关税削减的起点，即“基础税率（base rate）”，视每种产品的具体情况而定。如果有关产品在回合前只受关税约束，则基础税率既可以是有关国家在减让表中的约束税率，也可以是1986年9月对进口产品实际征收的税率。如果一项关税在以往谈判中未加关税约束，则发展中国家可以对这些产品确定一个新的最高关税，即“上限约束”（ceiling bindings），一般是将关税固定在今后不会削减的水平上。如果产品的进口受制于非关税措施，则首先需要用上述关税化模式确定新的基础税率。与未约束的产品一样，发展中国家也可以提供上限约束，并承诺取消非关税措施。
 
[21]



为了消除乌拉圭回合之前广泛存在的非关税措施的灰色区域，协定用注释详细列出了一系列必须转化成关税的非关税措施：数量限制、自动出口限制、进口差价税、最低进口价格、进口许可证发放、通过国营贸易
 
[22]

 企业维持的非关税措施、自动出口限制及除普通关税外的类似边境措施。
 
[23]

 通过明令禁止这些传统的农业贸易壁垒，和只允许普通关税的保护形式，协定的规定比GATT第11条的数量限制规定还要具体。此外，该注释明确指出，所有边境措施必须转化成关税“无论这些措施是否根据特定国家而保留”。因此，农业领域不存在以祖父条款、加入议定书或弃权作为非关税壁垒的正当理由。

市场准入有两个例外：特殊保障措施例外和“大米条款”例外。

第一个例外，是特殊保障措施的实施。为了便利关税化的实施，协定引入“特殊保障”机制，规定在关税化实施期间，
 
[24]

 如果出现进口急增或价格骤跌，当增幅或跌幅达到一定限度，而进口产品满足一定严格的条件，则进口方可对进口产品加征附加税直至关税化实施期结束。
 
[25]



第二个例外，被称为“大米规定”
 
[26]

 例外，允许成员在某些情况下推迟农产品关税化的时间。根据例外规定，满足下列条件的产品可以推迟关税化进程，继续采用从前的非关税措施：
 
[27]

 （a）进口产品为初级农产品及其加工产品和/或制备产品，即指定产品；（b）指定产品在1986～1988年期间的进口低于国内消费量的3%；（c）自1986年以来没有对这些产品提供出口补贴；（d）正在对初级农产品实施有效的限产措施；以及（e）这些指定产品的最低准入机会，自实施期第一年年初起占基准年度该指定产品国内消费量的4%，或之后逐年以0.8%增长比例计算（发展中国家以1%为基数，以后均等增加，到实施期第五年达到相应基准年度国内消费量的2%）。

关于农产品的减让表由两部分组成：1A部分列出关税税率，1B部分将这些税率以配额的方式具体化。在关税部分，各国列出适用于实施期第一年（1995年）的“关税基准税率”和最后一年（2000年）的“关税约束税率”。在实施期间，每年减少相同水平的关税，在最后一年达到约束税率。

二 国内支持（domestic support）

国内支持方面，协定采用一种被称为“综合支持量”
 
[28]

 的衡量方式，规定以1986～1988年的综合支持量为基准，在协定生效6年时间内将各成员的综合支持量降低20%，协定附件2“可免除削减计划”（production-limiting programmes）下的支持除外。
 
[29]

 发展中国家则降低13.3%，最不发达国家无须削减。
 
[30]



协定国内支持的核心，是鼓励各成员采用对生产和贸易扭曲作用尽可能小的措施和政策。一般而言，国内支持有两种形式。第一种被称为“绿箱措施”（green box measures），第二种被称为“黄箱措施”（amber box measures）。前一种对贸易的扭曲作用很少甚至没有，后一种则对贸易有扭曲作用。例如，农业研究和培训政策属绿箱政策，以保证价，即市场支持价购进农产品属黄箱政策。协定要求成员削减黄箱政策的总价值并将削减承诺列入各成员减让表中。但是，成员可以保留，甚至增加绿箱政策支出。

协定附件2规定，属于绿箱政策的措施，必须是公共基金资助的政府计划的一部分，不涉及消费者转让，且不对生产者提供价格支持。这些措施包括：
 
[31]

 一般服务，如研究、病虫害控制培训服务、推广和咨询服务、检验服务、营销和促销服务及基础设施服务，不包括对生产者和加工者的直接支付；为粮食安全目的的公共储备；国内粮食援助；对生产者的直接支付；不挂钩的收入支付；收入保险和收入安全网计划；自然灾害救济支付；结构调整援助；环境计划；区域援助计划。

只要符合附件2规定的标准，上述措施在实施期内可免除削减承诺。
 
[32]

 但是，在附件2规定的限度内，WTO成员可以修改现有绿箱政策，也可以随时采取新的绿箱政策措施。

其他有利于农产品生产者，而又不能满足附件2标准的国内支持措施，都被认为是扭曲贸易的黄箱政策措施。这些措施中的一部分需要进行削减，一部分则不需要削减。
 
[33]



需要削减的措施每年的价值加在一起，被称为“综合支持总量”（Total Aggregate Measure of Support，Total AMS）。综合支持总量的计算，是将各个产品的支持与非特定部门产品的支持相加。这里所谓的支持，既包括预算支出，也包括免除的收入，甚至包括不涉及预算支出的价格支持措施影响。如果综合支持总量无法计算，可以使用“支持等值”（Equivalent Measure of Support，EMS）代替。每个成员的综合支持量或支持等值，构成减让表包含的削减承诺起点。承诺本身则是以每年和最终约束承诺水平（annual and final bound commitment levels）表示，列出实施期内和实施期后可以提供的最大综合支持量。
 
[34]



有三种黄箱政策不需要进行削减：“微量”（de minimis
 ）支持；
 
[35]

 发展中国家用以鼓励农业和农村发展的措施，包括普遍可获得的投入补贴、对低收入者的补贴及为鼓励以生产多样化为途径停止种植非法麻醉作物而给予生产者的支持；
 
[36]

 限产计划下给予的某些直接支付，也被称为“蓝箱政策”（blue box measures）。
 
[37]



对发达国家而言，微量支持为不超过一种产品生产总值的5%的支持，对非特定产品，为农业生产总值的5%；
 
[38]

 对发展中国家而言，微量支持的最大值为10%。
 
[39]



三 出口竞争（export competition）

出口竞争方面，协定规定各成员在6年时间内以1986～1990年的补贴额为基准，将出口补贴金额削减36%，补贴农产品的出口量削减21%，
 
[40]

 并要求微量调整除外，各成员一旦将补贴降到了规定的6年限额，不得再增加出口补贴。
 
[41]

 发展中国家则在10年内达到发达国家2/3的削减水平，满足一定条件时，可不削减为减少出口农产品营销成本或出口装运货物国内运费的补贴。
 
[42]

 最不发达国家无须削减。
 
[43]

 协定还规定，不得对没有在减让表中的农产品提供出口补贴。
 
[44]

 这事实上意味禁止对农产品采用新的出口补贴。

协定列出了一个出口补贴清单，将大量典型农业补贴行为包含其中，作为削减的内容：
 
[45]

 出口实绩补贴；以低于国内市场的价格处理非商品性农产品库存；生产补贴；农产品出口支付；减少营销成本的补贴；运输优惠等。同时，协定规定，未列入补贴清单的补贴不得致使补贴规避行为的出现。
 
[46]



在市场准入方面，协定直接限制各国使用政策工具。在出口补贴方面，协定则限制政策效果，而不是政策工具的使用。成员选择什么样的政策工具降低出口补贴由成员自行决定，只要达到协定规定的要求。这种规定，极可能导致成员选择的政策与协定序言致力于建立一个“以市场为导向的农业贸易体制”的宗旨不相一致。
 
[47]



四 和平条款

为防止单方面采用报复措施以及反报复现象的发生，协定制定了一个“和平条款”（peace clause），
 
[48]

 协调《农业协定》规则与GATT第6条、第16条，以及《补贴与反补贴措施协定》之间的冲突。这些规定的适用期为9年，2004年1月1日终止。

五 其他内容

《农业协议》中一项重要的内容是有关“改革进程的继续”的规定。鉴于乌拉圭回合的《农业协定》是逐步削减农业保护这一长期进程的一部分，协定要求在协定实施第五年，即2000年，开始进一步的谈判。谈判时，结合对第一个五年的评估，考虑非贸易关注，对发展中国家的特殊和差别待遇，建立一个公平的、为市场为导向的农产品贸易体制的目标。
 
[49]



与乌拉圭回合其他协议相同，《农业协议》规定设立一个常设的农业委员会（Committee on Agriculture），以保证该协议条款的实施。委员会的工作包括，定期审议WTO成员履行各自承诺义务的情况，特别是它们在减让表中有关农产品市场准入、国内支持和出口补贴的承诺。审议将根据各成员所作的全部年度和临时通知进行。委员会还监督《关于改革计划对最不发达国家和粮食净进口发展中国家可能产生消极影响的措施的决定》的实施情况。
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第十一章 贸易与投资

投资
 
[1]

 与贸易虽然是两个不同的领域，但两者之间关系密切。贸易自由化的进程，更加促进了世界范围内的投资活动。大部分投资，需要在投资东道国建立各种形式的实体。一般而言，各国政府对外国投资持积极态度，甚至制定特殊政策吸引外国投资，以推动国内市场的竞争和提高本土经济效率。但是，在肯定外国投资对本国经济产生的正面意义，以及自由投资环境对吸引外资的重要性的同时，各国政府也感到有必要保护本土经济不受过多外界竞争的影响。在这种情况下，虽然直接禁止外国投资的情况很少见，但东道国往往对外国投资采取各种规范措施，其中，有的可能构成对外国投资的间接壁垒。在GATT的实践中，投资矛盾和纠纷屡屡出现，而对这些纠纷进行的协调都不很成功。在这种情况下，GATT缔约方将“与贸易有关的投资措施”列入乌拉圭回合谈判议题，希望建立一套各国都能遵守的国际规范，最终达成《与贸易有关的投资措施协定》（《TRIMs协定》）。

第一节 《TRIMs协定》的产生

1982年，美国就加拿大实行的“外国投资审议法”
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 向GATT提起申诉，第一次将各国的外国投资措施提上GATT议程。
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 之后，在乌拉圭回合谈判的准备阶段，美国于1986年6月向谈判筹备委员会提出要求将削减和消除与贸易有关的投资措施列入谈判议程，并递交了一份与贸易有关的投资措施清单。1986年9月15日，GATT在乌拉圭埃斯特角城召开缔约方部长级特别会议，会后发表的《关于乌拉圭回合部长级会议宣言》中写道：“投资措施限制并扭曲了贸易流向，必须审查与这些措施相关的《关税与贸易总协定》条款，并通过谈判制定合理的规定，以消除此类消极影响。”根据此项授权，与贸易有关的投资措施正式列为乌拉圭回合的谈判内容。

在乌拉圭回合谈判中，就与贸易有关的投资措施而言，发达国家的基本立场是要通过取消发展中国家与贸易有关的投资措施，建立一个保障跨国公司既得利益的国际投资体系。而发展中国家的基本立场，则是主张从一国经济与社会发展目标出发，来处理与贸易有关的投资措施。1990年7月，谈判组向GATT提交了三套方案。1991年12月，在此基础上形成了《与贸易有关的投资措施协定》草案。1993年3月底，《与贸易有关的投资措施协定》正式获得通过。

从经济运行的角度看，投资与贸易相互关联，因而投资的政策和立法都会影响国际贸易。但从立法角度看，无论在国际层面还是国内层面，贸易与投资的政策和立法相互独立。同时，就政策而言，两个体系的政策目标和有效执行并不一定相互协调或支持，两套体系的立法也并不总能相互配合，共同服务于全球经济一体化的要求。各国为吸引外资或使外资符合国内政治经济政策目标而实施的投资措施，都会对贸易产生影响。

对于与贸易有关的投资措施，目前尚无普遍接受的定义。乌拉圭回合谈判列入的与贸易有关的投资措施主要属于投资鼓励和经营要求两类。其中，投资鼓励是指那些影响投资决定的鼓励措施，通常包括税收减免、关税减免、补贴和投资津贴等。而履行要求则是对投资者施加的条件限制，如当地成分、国内销售、外汇限制等。一国政府，尤其是发展中国家政府，之所以实施这些措施，主要基于以下理由：第一，东道国对外资的管理建立在国际法赋予一国的属地管辖权之上，外资准入及外资进入后的经营属一国主权范围内的事务。第二，政府干预经济是发展国内工业和增加国民收入的有效途径。第三，跨国公司经常采用限制性商业行为，对东道国经济发展具有消极影响，为消除这些消极影响，东道国政府也必须采取这样的措施，对跨国公司采取的具有限制和扭曲贸易效果的限制性商业行为进行反击。
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 尽管有以上的理由，这些措施对投资造成扭曲和限制都是客观的事实，成为国际经济交往的阻碍，也成为投资者决定投资策略的重要因素。

有许多因素会影响到如何进行贸易和在何处进行投资的决策。但是，法律的稳定性、透明度和可预见性会创造一种有助于外国直接投资的氛围。一国在外国直接投资方面的措施往往受各国传统经济下行政结构以及各种政策的影响。但东道国经济、法律和政治的稳定性并不能给予投资足够的安全与保护，还应提供双边投资保护。双边协定固然具有灵活的优点，但由于其双边的性质，协定透明度会受到影响。同时，根据“条约不约束第三方”的国际法基本原则，双边协定不可能适用于第三国，造成就同样属于跨国投资的事务在各国范围内适用的不统一，不同国家对投资者众多不同的规则对投资决策产生严重的影响。因此，无论是国家还是投资者，都需要一套在国际上统一、稳定、可预见，调整国际投资法律关系的规则。尽管在与贸易有关的投资措施的问题上，发达国家与发展中国家之间存在较大的分歧和利益冲突，但面对国际投资的迅速发展和全球经济一体化的趋势，GATT缔约方最终把TRIMs列入谈判范围并达成《TRIMs协定》。

需要指出的是，把国际投资纳入GATT谈判内容，并将谈判范围限制在与贸易有关的投资措施，是发达国家与发展中国家妥协的结果。以美国、日本及欧盟为代表的发达国家主张贸易自由化，认为某些投资措施严重扭曲贸易，因此应将投资问题纳入多边贸易体制的约束之中。而以印度和巴西为首的发展中国家则强烈反对，认为投资不属于GATT的调整范围。同时，国际投资规则对国家主权涉入太深，可能导致跨国公司的新殖民主义，迫使发展中国家放弃经济主权。最终双方妥协的结果，是将“与贸易有关的投资措施”范围限制在与货物贸易有关的投资措施，而不包括服务贸易。

第二节 《TRIMs协定》内容

《TRIMs协定》只是一个框架性协定，由序言、正文和附件三个部分组成。协定内容本身不包含任何WTO其他协定以外的新内容，只处理已被GATT第3条国民待遇和第11条数量限制禁止的措施。因此，《TRIMs协定》也被看作是一个“法律适用协定”。这是《TRIMs协定》最主要的功能。

概括而言，《TRIMs协定》对与贸易有关的投资措施的规定有3个内容。第一，实体方面，规定各成员在不损害GATT 1994其他权利义务的前提下，不得实施不符合GATT第3条和第11条与贸易有关的投资措施。第二，程序方面，规定了通知和消除违反协定要求的投资措施的期限。第三，组织方面，建立了与贸易有关的投资措施委员会并规定通过WTO争端解决机制解决成员之间与贸易有关的投资措施争端。

一 《TRIMs协定》的适用范围

《TRIMs协定》的适用范围，即一项与贸易有关的投资措施是否构成协定所禁止的投资措施，必须结合协定第1条、第2条及附件的“例示清单”来确定。

第1条规定协定适用于与贸易有关的投资措施，第2条规定违反GATT第3条与第11条的投资措施为协定禁止的措施，同时指示附件“例示清单”列出了违反国民待遇和数量限制的投资措施清单。因此，协定禁止的投资措施必须满足三个要件：第一，争议措施属于投资措施的范畴。成员所采取的纯属贸易管理性质的措施，如配额、许可证等，均不属于协定的调整范围。在乌拉圭回合谈判中，美国向关贸总协定提交了一份清单，列举了以下15种与贸易有关的主要的投资措施：当地成分要求，进口限制，制造要求，贸易平衡要求，国内销售要求，外汇管制，出口实绩要求，汇款限制，技术转让要求，产品授权协定，鼓励措施，制造限制，外汇平衡要求，许可要求，当地股权要求。但《TRIMs协定》规范的措施，只是其中的一部分。投资措施一般是指东道国政府为了对外资进行管理而采取的措施。根据《TRIMs协定》附件，以这些投资措施的性质和目的为依据，主要可分为两类：一类是要求有关企业的产品中包含部分“当地含量”；另一类是要求在某种程度上达到“进出口贸易平衡”。
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 之所以要禁止这些措施，不仅因为它们涉及法律和政府行政裁决，还因为它们是“获得某项好处必须遵守”的条件。

第二，该投资措施必须与贸易有关。《TRIMs协定》调整的投资措施必须与货物贸易有关，即这些投资影响到货物贸易的流量和流向。这里所说的“与贸易有关”，是指投资措施对贸易的影响是直接的，即投资措施直接关系或影响到货物的进出口。如果不区分措施的影响程度，《TRIMs协定》会变得过于宽泛而过多干涉成员行使对外资进行管理的经济主权。《TRIMs协定》附件中列举的5种措施都是对贸易有直接和重要影响的措施。这些措施中不符合GATT第3.4条规定的如下：要求企业购买或使用国内产品或任何国内来源的产品，无论按照特定产品、产品数量或价值规定，还是按照其当地生产在数量上或价值上所占比例的规定；要求企业购买或使用的进口产品限制在与其出口的当地产品的数量或价值相关的水平。不符合GATT第11.1条规定的如下：普遍限制企业对用于当地生产或与当地生产相关产品的进口，或将进口限制在与其出口的当地产品的数量或价值相关的水平；通过将企业可使用的外汇限制在与可归因于该企业外汇流入相关的水平，从而限制该企业对用于当地生产或与当地生产相关产品的进口；限制企业产品的出口或供出口产品的销售，无论是按照产品、产品数量或价值规定还是按照当地产品在数量上或价值上所占比例的规定。

第三，该项投资措施违反GATT的国民待遇和禁止数量限制原则。一项与贸易有关的投资措施，只有当其违反了GATT第3条关于国民待遇的规定或第11条关于禁止数量限制的规定时才是《TRIMs协定》所禁止的措施。GATT第3条的国民待遇规定是关于国内税收与法规方面的规定，主要指成员在征收国内税，在有关国内销售、购买、运输、分配所适用的法律法规方面，给予进口产品的待遇不得低于国内产品所享受的待遇。因此，只有当一项投资措施使进口产品在国内税和国内法规、规章方面享受的待遇低于国内相似产品时，该措施才是《TRIMs协定》禁止的措施。《TRIMs协定》例示清单中列举的当地含量要求等都属于违反国民待遇的措施。GATT第11条是关于取消数量限制的规定，即除关税和其他税费外，任何成员不得设立或维持配额、进出口许可证或其他措施，以限制或禁止其他成员产品的进口，或向其他缔约方出口或外销产品。《TRIMs协定》例示清单中列举的通过贸易平衡限制进口，通过限制外汇的获得而限制进口，和出口限制都属于违反数量限制的措施。

以上三个要件，是判断一项与贸易有关的投资措施是否为《TRIMs协定》所禁止的措施的基本要素。在分析这三个要件时，涉及协定第2条与例示清单之间的关系问题。那么，是否《TRIMs协定》只禁止例示清单中的五种投资措施？

关于第2条与例示清单的关系，首先，第2条是对协定禁止措施的概括性规定，而附件例示清单则是第2条的注释，因此，应该认为第2条与附件例示清单之间是相互补充的关系。其次，附件例示清单并未穷尽所有的投资措施，使用的“包括”一词，应理解为“包括但不限于”。因此，在该5种列举投资措施之外，只要违反第2条关于国民待遇与数量限制的规定，都为协定所禁止。

但是，就目前的情况而言，由于对《TRIMs协定》的理解仍未达成一致，发展中国家与发达国家在《TRIMs协定》上的分歧仍然较大，因此，原则上反对扩大对《TRIMs协定》的解释。

二 《TRIMs协定》的其他规定

协定规定GATT例外，如一般例外等，继续适用。
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 这意味着在其他情况下被禁止的与贸易有关的投资措施可能因为国家安全等原因得以实施。

《TRIMs协定》规定建立与贸易有关的投资措施委员会。
 
[7]

 这是协定中仅有的相对于GATT有所“创新”的内容。根据协定规定，与贸易有关的投资措施委员会应履行货物贸易理事会所赋予的职责，并为各成员国提供磋商与本协定的运行和执行相关之事宜的机会。同时，协定规定WTO的争端解决机制适用于《TRIMs协定》项下的磋商和争端解决，
 
[8]

 首次把与贸易有关的投资措施争端纳入WTO争端解决机制。




 [1]
 此处仅指外国投资活动，不包括国内投资。


 [2]
 Canada-Administration of the Foreign Review Act，L/5504-30S/140.


 [3]
 关于本案的详细介绍，参见赵维田著《世界贸易组织的法律制度》第十五章“投资与贸易”，吉林人民出版社，2002年。


 [4]
 余劲松：《〈TRIMs〉协定研究》，《法学评论》2001年第2期。


 [5]
 WTO秘书处编，Guide to the Uruguay Round Agreements
 ，78，Kluwer law International，1999。


 [6]
 《TRIMs协定》第3条。


 [7]
 《TRIMs协定》第7条。


 [8]
 《TRIMs协定》第9条。


第十二章 贸易救济

贸易救济是国际贸易法中最具有实践意义的法律领域之一，也是与各贸易企业关联最直接的贸易法内容。国际贸易法中的法律救济有三种：反倾销、反补贴和保障措施。这三种救济措施分为两类——不公平竞争贸易救济措施与公平竞争贸易救济措施。它们既具有相同之处，又具备各自的特点。

反倾销与反补贴有三个方面的相似之处。第一，两者共同针对不公平竞争的贸易——反倾销措施针对企业的不公平贸易价格，反补贴针对外国政府的不公平补贴。第二，两种措施的实施要件之一——损害调查，其规则要求几乎相同，都要求证明倾销或补贴给受损害企业或行业造成实质性损害或实质性损害威胁。第三，两种措施在实施程序的规定上也基本一致。

反倾销与反补贴的不同之处在于两者一个针对不公平竞争的倾销价格，一个针对不公平竞争的外国政府补贴。

贸易救济中的第三种方式——保障措施与前两种措施有所不同。保障措施针对的，是给国内产业造成严重损害或严重损害威胁的进口贸易。该措施的实施不管导致行业损害或损害威胁的进口贸易是否为不公平竞争贸易。换句话说，即使是在正常条件下的公平竞争贸易，只要给国内产业造成了上述损害或损害威胁，就可以进行保障措施救济。正因如此，保障措施第二个有别于前两种贸易救济措施的特征是要求证明损害的程度不仅只是造成了实质性损害或实质性损害威胁，而必须是程度更深的严重损害或严重损害威胁。第三，保障措施在救济尺度的规定上与前两种措施不同。前两种救济措施对救济的尺度有明确的规定——只能是为了弥补不公平竞争所带来的损失，在反倾销中体现为反倾销措施关税不得超过倾销幅度的水平，同时，协定鼓励低于该水平的补救措施的实施；在反补贴中体现为反补贴税不得超过补贴所带来的利益。但是，保障措施补救不注重增加的进口给行业带来的损失，而只关注行业本身的艰难处境，并允许根据这种处境的具体情况给予救济。

由于历次关税减让谈判将关税水平降到了对贸易的影响已经十分微弱的地步，越来越多的国家将上述三种贸易救济措施当作贸易保护的手段，使得国际贸易中这三种措施有被滥用的危险或者正在被各国滥加使用。

国际贸易法中的贸易救济部分内容也是各国国内贸易立法中最重要的内容。

关于本部分的详细介绍，请参见本系列专著第二部的《WTO贸易救济规则：理论·条约·中国案例》。

第一节 反倾销措施

在WTO体系的三种贸易救济方式（反倾销、反补贴和保障措施）中，反倾销是被各成员运用最为广泛的一种贸易救济手段。根据GATT的统计资料，
 
[1]

 在1980年6月到1988年7月的8年间，世界各国共发起将近1200起反倾销调查。其中，4个国家和地区发起的调查占总数的97.5%，它们是：美国（约占30%）、澳大利亚（约占27%）、加拿大（约占22%）和欧盟（约占19%）。近期的调查表明，巴西及墨西哥也加入了适用反倾销法律的大国名单。

倾销通常被定义为以低于相似产品（like product）国内正常价值（normal value）的价格，或低于产品生产成本的价格在国外市场销售出口产品的行为。GATT第6条规定，如果这种倾销行为给进口国生产相似产品的产业造成了实质性损害、实质性损害威胁或阻碍了进口国建立生产相似产品的新产业，则这种倾销就应当受到谴责。反倾销法实施过程中最重要的步骤是：第一，确定进口产品是否倾销以及倾销的幅度（dumping margin）；第二，确定倾销是否给国内生产相似产品的企业造成了损害或损害威胁。

一 国际反倾销措施的历史

最早的国际反倾销行动可以追溯到20世纪初。当时，英国与荷兰等10个欧洲国家为防止和抵制食糖的倾销，于1902年签署了一个反倾销联合协定。这种通过多个主权国家共同签署条约，协调一致联合对倾销产品进行抵制的创举，揭开了国际法意义上的反倾销法篇章。

1904年，加拿大制定了世界上第一部国内反倾销法。加拿大当时的立法目的，主要是为防止美国大量的钢铁产品涌入本国市场。

及至第二次世界大战爆发前夕，大多数发达国家都已制定了不同形式的反倾销法，并多次将反倾销措施付诸实践。这些法律在一定程度上抵制了国际贸易中的倾销行为。与此同时，反倾销法的负面作用也在实践中不断暴露。各国在利用反倾销法抵制不正当倾销行为的同时，往往也将它作为贸易保护的工具。1933年，当时的国际联盟和世界经济会议对反倾销问题进行了专题讨论，显示了国际社会对倾销行为及反倾销法的极大关注。

第二次世界大战结束后，各国就拟建“国际贸易组织”（ITO）而进行的谈判中，反倾销问题即为谈判议题之一。当时的《国际贸易组织宪章》第17条就是专门针对反倾销的有关规定，试图以此规范世界各国的反倾销行为，并为缔约方的反倾销国内立法提供一个“国际标准”。ITO计划失败以后，宪章第17条的规定被移植成1947年GATT第6条。

1947年成立的GATT由代表国际贸易80%的各缔约方组成。由于GATT条文对各缔约方具有法律约束力，这意味着GATT缔约方的国内反倾销立法不得与GATT第6条规定相抵触，因此GATT第6条是反倾销国际立法的一个里程碑。

然而GATT第6条关于反倾销的规则“先天不足”。首先，条款表述过于笼统，没有明确界定“合理”采用反倾销措施和“滥用”反倾销措施的标准，这为以后一些国家利用反倾销手段实施贸易保护提供了可乘之机。其次，根据GATT“祖父条款”的规定，各缔约方在反倾销方面承担的义务，仅限于与各自现行法律不抵触的范围。以上缺陷大大削弱了GATT反倾销规则的效力。

20世纪60年代以来，经过GATT主持的几轮谈判，各缔约方关税税率普遍降低。反倾销因其本身的隐蔽性，被一些国家当作非关税壁垒使用，借以保护本国产业。在这种情况下，各国为弥补GATT第6条的缺陷达成共识。于是，1967年的GATT肯尼迪回合多边贸易谈判产生了《关于实施GATT第6条的守则》（又称《反倾销守则》，Antidumping Code）。该守则确立了《反倾销守则》优先于国内反倾销法的适用原则，提供了一套统一的、比较完整的反倾销实体和程序规则标准，强化了对滥用反倾销措施的限制。许多国家随后依据《反倾销守则》制定和修改了国内反倾销法。遗憾的是，在国际贸易中举足轻重的美国却没有接受该守则。

1979年的东京回合谈判中，各缔约方对《反倾销守则》进行了多处修改，形成了新的《反倾销守则》，并于1980年1月1日生效。当时，包括美国、日本、欧共体、加拿大和澳大利亚等在内的国家都接受了这个《反倾销守则》。

至20世纪80年代，一些发达国家更加频繁地将反倾销措施作为贸易保护手段加以滥用，而一些发展中国家和地区则成为这些所谓反倾销行为的受害者。基于此，各缔约方积极主张对1979年的《反倾销守则》加以修改、澄清、延伸和补充。于是，始于1986年的GATT乌拉圭回合谈判将反倾销问题作为15个重要议题之一列入谈判议程，最终形成了《关于实施1994年关税与贸易总协定第6条的协定》（《反倾销协定》），于1995年1月1日与乌拉圭回合其他协定一并生效。

二 反倾销的经济理论

在GATT近50年的国际贸易实践中，关税作为各国保护本国经济的贸易壁垒，其作用越来越小。及至WTO成立前夕，各工业化国家的关税已从40%左右降到了6.3%。WTO成立以后生效的乌拉圭协定更使关税进一步降至3.9%。同时，获免税待遇的进口商品从20%上升到43%。在这样的情况下，非关税壁垒成为21世纪国际贸易的主要障碍。反倾销因其特殊的性质，更有可能成为贸易保护主义者的首选。

广义而言，倾销的本质是实行产品的国际价格歧视，具体表示为同样的产品在进口国市场和生产国市场销售价格的不同，并且在进口国的价格低于生产国价格（若生产国不存在国内销售，则在进口国的销售价格低于第三国市场上的销售价格，或低于该产品生产的结构价格）。

并非所有的倾销行为都是非正常贸易行为。在下列三种条件存在的情况下，这种价格歧视可能只是一种正常的贸易现象：第一，当生产国市场与进口国市场完全隔离，商品互不流通时，由于消费者只能购买本国市场的商品而使商品价格差异得以在两个市场长期存在；第二，销售商有一定的市场能力在至少一个市场操纵商品价格。较为极端的例子是销售商垄断市场时，产品的价格差异就会长期存在；第三，销售商品的本国市场需求量固定而进口国市场需求却因价格而变化。这种情况下的倾销行为并不危害国际贸易市场，反而使进口国消费者因商品低廉的价格而获益。由此可见，并非所有的倾销都应当受到谴责。

然而，倾销的动因还可能是出于我们称为“掠夺性倾销”（predatory dumping）策略的考虑，即出口商暂时以低价将进口国竞争者排挤出市场，然后再提高商品价格。因此，低价格并非公平的竞争策略，而是不公平竞争的一种手段。这样的倾销策略，其直接后果是形成市场垄断，而市场垄断不仅影响经济效率，同时还会引发社会平等等一系列社会问题。

但是，由于低价竞争通常以亏损为代价，同时，大多数企业并不具备市场垄断的实力和野心，因此，很多价格歧视并非“掠夺性倾销”策略的体现，而是上述三种条件下正常贸易的结果。

在关于如何定性倾销行为，反倾销法是否合理，在现行的国际贸易体制下反倾销法是否应当继续存在等问题上，经济学分析产生了两种不同的观点。赞成派认为，国际贸易中的倾销行为对进口国和第三国经济产生了消极的影响，是一种贸易领域中的不公平竞争，应当通过反倾销立法予以追究。反对派则认为，倾销不一定是不公平贸易行为，而经常动用反倾销措施是国际贸易保护主义的表现。此外，过去，反倾销法有其存在的理由，现行的国际贸易体制已经制定了一些防止或抵制不公平贸易行为的措施，如反补贴、保障措施和反垄断措施等，因此反倾销法已没有存在的必要。

赞成派用以下的论据来支持自己的观点。第一，如果出口商长期以低于其国内市场价格，或以生产成本价格出口产品，一般情况下是得到了出口商本国政府不同形式的补贴。通过政府补贴在国外市场赢得竞争是国家干预的结果，这种干预违背了公平竞争这一市场经济原则。第二，通常，一个实力雄厚的企业，应当具备“充分的市场（包括国内市场和国际市场）竞争力”，按常规，这样的企业应当在市场上尽可能地抬高其产品价格，因此，低价倾销并不是该企业生产率高或者生产成本低的反映，而是其虚假竞争优势的反映，这样的企业理应受到竞争法的保护。第三，出口商在“前期”低价倾销，待竞争对手被打败退出市场之后抬高出口产品价格，获取垄断利润。前期的低价和后期的高价可能向市场发出错误信号，使当地竞争者不正确地转产和投产，导致资源的不合理配置，造成资源不必要的浪费。

反对派则以下列论据支持自己的主张。第一，价格歧视可能导致的垄断后果可以用其他国内法，如反垄断法等加以遏制。由于反倾销法极可能成为政治和贸易保护的工具，因而应当被这些法律所取代。同时，出口商长期以低价出口其产品，不一定是国家补贴的结果，而可能是在国内市场已经形成的企业规模经济效益的体现。即使存在国家补贴的可能性，也可以采用反补贴措施和其他反不正当竞争法予以解决，因此，没有采用反倾销法的必要。第二，一个企业在国际市场上的售价高低取决于多种因素。其中当地市场消费者偏好的变化对出口商的定价会产生很大的影响。出口商按消费者偏好变化自觉及时地调整价格，正是市场价格规律的体现，属于正常竞争的范畴，并非不公平贸易行为。同时，反倾销并不能解决造成倾销中不公平价格的根本原因：反倾销税的增收不仅没有解除造成倾销价格的三种市场现状，反而加剧了两个市场的隔离。如果致力于解决造成倾销的三种市场条件，从根本上解决倾销的问题，则应当大力推行自由贸易，而不是用反倾销措施人为地设置贸易障碍。第三，实践中，出口商以低价在国外市场竞争一段时间后，存在两种可能性：一是继续维持与原先相同的低价水平销售，二是抬高售价。前者正是出口商的竞争优势，最终可能导致当地竞争者被动转产。尽管这样会对进口国造成一定的资源损失，但这种损失完全符合优胜劣汰的自由市场经济规律，不应受到非议。后者有可能是出口商低价竞争的目的，造成进口国竞争产业的混乱。但是，这种混乱可以通过采用“保障措施”立法进行调整，而没有必要适用反倾销法。第四，为避免遭到进口国的倾销指控，出口商将人为减少出口商品数量。出口商品数量的减少减轻了进口国商品生产商的竞争压力，导致商品的市场价格上扬。与此同时，出口商不得不通过降低国内市场商品价格以增加国内市场的销售量。假如进口国市场是出口商品的主要市场，反倾销法的实施还可能迫使生产商将产品的生产转入进口国。由此可见，反倾销法的实施，极有可能扭曲正常的市场机制。

在关于反倾销的问题上，有一点赞成派和反对派的意见是一致的，那就是进口国消费者受益于倾销行为的低价，而进口国相似产品的生产者则受害于这种低价竞争。不同的是，赞成派认为消费者仅在短期内受益，生产者将在长期上受害；而反对者却认为正好相反，消费者将在长期上受益，生产者仅在短期内受害。

从消费者利益的角度考虑，赞成派认为，消费者不可能长期受益。因为低价是暂时的。外国出口商的唯一目标就是将国内生产商逐出市场，之后重新提高价格。而反对派却认为，这种“掠夺性倾销”很少发生。因为将竞争者逐出市场需要获取真实的价格信息，而这些信息的获取非常困难。此外，即使成功，一旦这些国外“掠夺者”重新提价，先前的竞争者就会重返市场。

从进口国生产者的角度看，赞成派认为，倾销对国内产业的损害将有可能导致国内生产企业破产。而反对派却认为，倾销所致的损害应被视为国内生产商短期价格调整的代价，他们应当能够通过降低价格加以调整，重新夺回市场。如果竞争失败转而从事其他经营，这正符合经济规律。

经济学分析之外，还有第三种观点，即政治分析的观点。持这种观点的人认为，事实上，政府并不关心与倾销相关的经济问题，而只关心倾销行为背后的政治问题。反倾销措施往往是政治家手中的一张牌。正因为这样，反倾销措施难以根除，更难做到真正地保护公平竞争。

无论上述各种观点是否正确、全面和客观，反倾销这个反对“不公平竞争”的武器被各WTO成员当作贸易保护工具的现象时有发生。从这个角度来看，至少，进一步规范各国反倾销法，以确保其不被当作一种便利的非关税贸易壁垒，将是WTO一个长期的课题。

以上，是关于反倾销的各种观点。从经济分析角度看反倾销问题，结论又将会是怎样的呢？以下是一篇反倾销的经济分析文章：

反倾销经济分析
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1.反倾销的成本分析

（1）消费者利益出现流失

从反倾销的成本来看，最直接同时也是最显然的表现是发起反倾销的国家中的消费者利益可能出现流失。

所谓消费者，是指能够做出消费决策并加以实施的经济个人或家庭。在市场经济条件下，消费者用其持有的货币到市场上去按既定的价格购买各种商品和劳务进行消费，以满足个人的需求欲望。一般来说，消费者的购买量往往与既定的商品或劳务价格成反比，即价格越高，消费的购买量就越少；反之，价格越低，消费者的购买量就越多。这也就是著名的需求定律。另外，消费者作为生物的人，其消费在量的需求方面大体稳定，而在质的要求方面又存在着从低到高不断递进发展的趋势，因而具有一种无限性，总是希望能用既定的收入买到较多的商品和劳务，这也就必然会使得他们对于价格问题十分关注和敏感。正是由于这样的前提存在，如果发生倾销，即一国的厂商以低于其正常价值的价格在海外市场抛售货物，这就意味着进口国的消费者只要花少量的货币就能进行购买消费，或者同量的货币可以购买到更多的消费品，从而使其单位货币的边际效用提高，消费者剩余增大。即便倾销是以数量型表现，由于供给大于需求，最后仍将通过市场机制的传导而使该商品的价格下降，出现与价格倾销同样的结果，最终有利于进口国的消费者享受低价，增加消费者的利益。

现在考察实施反倾销以后的情况。

由于进口国利益关系人提出倾销指控，并由政府当局予以立案并实施相应的反倾销措施后，价格较低的倾销商品就将退出进口国的市场，或者出口厂商将以价格承担的形式改变倾销行为而继续在进口国市场销售。然而，这两种做法会对进口国的消费者产生什么样的影响呢？毫无疑问的是，如果倾销的厂商采取价格承担的方式换取反倾销调查的终止，实际上意味着该商品的出口价格将被按照法定标准提高，使消费者过去得以享受的低价利益不复存在，从而消费者需要以较多的货币，按照较高的价格才能购买到原有数量的消费品和劳务，使过去因倾销而产生的消费者剩余趋向为零，甚至是负数。

至于出口商选择退出市场对于进口国消费者的影响，要从两个层面进行分析。一是倾销商品退出进口国市场后，进口国为保证本国消费者市场需求的满足，重新配置资源组织生产。此时，原有的要素配置状态将被打乱，并且由于倾销低价引起的需求强烈的市场机制误导，有可能会吸引大批生产者进入该行业，造成行业中的资源配置过度，形成浪费现象，最终仍将影响消费者的利益。二是倾销商品退出进口国市场后，进口国对于此类商品不予组织生产，这就意味着无论消费者花费多少货币都将无法购买，从而不能满足其消费欲望，使消费者的利益受到明显的损害。

...

（2）对外经济贸易关系趋向恶化

由于倾销是出口者为获取更多利益而采取的以低于国内正常价值抛售商品的行为，反倾销则以针锋相对的措施力图挫败这一行为，因此，倾销与反倾销的双方有着明显的利益冲突，很容易引发贸易摩擦，导致双边经济贸易关系的恶化。

特别就反倾销的发起方而论，由于当代大部分反倾销由发达国家发起，并且凭借其有力的优势地位，强调“公平交易”及其对等互惠条件而对不利于本国的贸易行为实施有限透明度的反倾销，甚至是夸大别国的倾销行为而实施严重的制裁措施，从而存在着以势压人的感觉。例如，美国《1988年综合贸易竞争法》在强化双边贸易保护主义的法规中，首先增强了报复授权，规定美国政府有权对外国从事的“不公平贸易活动”进行调查，而且总统的贸易谈判代表即可决定对其报复，至于报复的范围，则是从贸易顺差到侵犯劳工权利，从政府采购到知识产权保护，几乎包括了双边贸易中的所有问题，其咄咄逼人之势，跃然纸上。而遭报复的国家当然也不会善罢甘休，并且必然会竭力与之抗争，其结果自然会使彼此之间的矛盾和摩擦加深。

至于一个国家发起反倾销以后，由于反倾销特有的“有限透明度、可选择性以及缺乏补偿要求，从而能避免付出在目前贸易环境下限制其他保护形式的那些政治代价”
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 的性质，以及其在对倾销要件的确认中缺乏客观的衡量标准等，都是令人难以接受的。例如，关于确认危害的严重（Serious）问题，美国副国务卿克雷敦早在1948年参议院财务委员会上就曾经直言不讳地指出：“能够事先预见到降低关税会给美国的生产厂家带来什么程度危害的人，当今世界上很难找到。因为任何人都不可能说得那么准确。各位委员可能都会有些不同意见，但那将永远是你们各位的个人意见而已。我要指出的是，降低关税时，并不知道对国内产业能否带来某种危害，但为了达到某种目的，就必须冒一定的风险。”
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 显然，一国发起反倾销，但在倾销要件的确认上又比较随意，没有客观的标准规范，只是为了达到某种目的进行冒险，甚至是以势压人，强行实施反倾销措施，这就难免被指控倾销的一方奋起驳斥，或者以其人之道还治其人之身，即当一国宣布对另一国的出口商品进行反倾销时，被反倾销的国家往往会按照“对等”的原则，对实施反倾销的国家予以相应的报复措施，或实施关税壁垒，或中止合约，从而使实施反倾销的国家在获取国内保护利益的同时，流失掉一定的国外利益，也会使双方的经济贸易关系在利益对抗中趋于紧张，甚至恶化。

（3）影响国内经济的国际竞争力的提高

我们知道，在完全的市场机制中，低价商品能够获取到较高的超额利润，从而对相对落后的产业产生震荡和冲击，促使其按照竞争规律重新配置资源，以实现资源的充分利用。当商品贸易越出了国界，产生了国际贸易后，上述理论依然适用。因为，一方面，国内生产商必须设法使国内和国际市场的利润大致相等；另一方面，出口价格低于国内价格，往往是存在出口补贴等奇特的垄断市场政策的结果。
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 所以，在国际贸易正常进行的机制中，交易的商品或劳务的价格往往是由最差条件下的国家的劳动和其他因素决定，低价商品可以得到更多的超额利润，使倾销商品进口国的利益大量流失，而引起遭受倾销的国家发起反倾销。

但是，反倾销一旦发起，就会以开征反倾销税的形式增加进口国商品的“门槛价格”，即便是“较低税原则”，也会在相当程度上增加出口费用，使国外产品进入本国市场的成本增大，利润减少而丧失出口的主动性。因此，一旦某种商品被指控倾销并对其实施反倾销，就意味着该商品的市场前景暗淡，往往会被挤出市场。这样一来，国内产品就有可能由于相对外国的产品价格优势而供不应求，甚至是独家经营，从而获得较多的利润。这样，就会有可能使得一部分企业安于现状，丧失改进工艺技术、提高产品质量、欲与外货比高低的动机，满足于国内市场暂时的效率，不考虑国际市场竞争的问题，最终有可能不利于本国经济的国际竞争力的提高，影响长期经济的发展。

正是基于上述三个方面的分析，可以清楚地看出，在国际经济贸易活动中，一国决定发起发倾销时，隐含的成本是十分明确的，不能掉以轻心。

2.反倾销的收益分析

（1）保障宏观经济平衡

一个国家决定实施反倾销所能得到的收益，尽管会与其国力国情和经济发展水平相应，有着各种不同的具体表现，但是，从最根本的意义上说，其最大的也是最重要的收益，则是为了保障宏观经济平稳。

我们知道，在经济学的理论分析中，宏观经济的均衡发展可以从充分就业、物价稳定、经济增长和国际收支平衡四个方面体现，而反倾销的实施与这四个方面又有着或多或少的联系，从而会对宏观经济的平衡产生影响。

首先，就国际收支平衡方面来说，一个国家之所以发起反倾销，是因为国外厂商在以低价向进口国抛售商品，或者是以数量倾销大量输入商品，无论哪种方式，进口国都要对其进口支付相应的价款和运杂费。由于价款总额由进口数量和进口价格决定，低价抛售商品又会引起市场需求按照价格降低的幅度反比例上升，从而有可能使得进口数量和进口价格的变动相互抵消，甚至进口数量的增加值远远高于其价格减少值，造成总价款数额不断上涨而增加贸易支出。至于数量倾销的行为，由于其价格不变，数量越多，所需支付的总价款也就越高，同样会使贸易支出不断增大。另外，在国际收支体系中，由有形贸易和无形贸易及单方面转移所构成的经常账户是最重要的基本账户，实现出口和进口基本相等、保持平衡往往是政府的首要目标，否则就将要动用储备予以弥补才能维持平衡。因此，倾销越厉害，就越可能产生贸易逆差，也就越是需要大量的外汇储备流出国外才能保持国际收支平衡。所以，扬汤止沸不如釜底抽薪，与其依靠动用外汇储备被动地保持收支平衡，不如在限制进口和减少进口方面多下功夫。采用反倾销的措施，通过征收高额的反倾销税等措施把在本国内倾销的商品和企业挤出市场，效果要更加直接明显。

再就物价稳定方面来说，倾销意味着出口者以低价抛售商品，或者出口数量急剧增加。前者不但会使进口国同一商品价格降低，而且还可能使进口国中的类似商品价格比照降低；后者则会通过市场供求关系的变动引起价格的相应变化。诚然，这时的价格变动对于进口国来说，未必就是坏事，相反还有利于进口国消费者享受低价的利益，暂时地带动经济发展。但是，进一步的考察就会发现，问题并非这么简单。本书第一章中曾经指出，按照不同的分析标准，可以把倾销划分为间断性倾销和持续性倾销、技术性倾销和垄断性倾销等不同的种类。以间断性倾销为例，出口商一旦取得优势并占领市场后就会停止倾销行为，从而过去以低价抛售的商品的价格就将复归原位，而使国内市场的价格出现波动。如果倾销是基于技术性目的，其情况与间断性倾销相似。问题的关键在于，当今国际经济中的绝大部分倾销者的倾销行为都是垄断性倾销，也就是说，倾销者往往以倾销作为竞争手段，迫使进口国和第三国的类似产品的生产者退出市场，而取得自己的垄断优势，并且这一目的一旦实现后，倾销者往往就会转而实行垄断高价的市场销售行为。因此，在这种情况下，市场价格就不再是简单的复位，而是剧烈的提高，严重影响物价稳定，并且有可能诱发一系列不良影响，最终不利于社会经济发展。

至于充分就业和经济增长方面的影响，我们知道，倾销往往会对进口国的工业造成一定的损害或者威胁，特别是倾销产品的涌入及其低价效应，一方面会使消费者不愿购买本国产品，而把开支投向进口的倾销产品，造成本国产业发展缺乏需求支撑；另一方面则会使进口国的生产企业中的就业人员的利益由于企业的产品倾销不畅而受损，纷纷跳槽去效益更好的企业，这就会使得进口国内与倾销产品相关的企业难以为继，最终影响经济增长和充分就业。

特别是考虑到这四个方面的相互影响，即充分就业、经济增长、物价稳定和国际收支平衡之间既有相互促进的一面，又有彼此矛盾的另一面，从而存在着内在均衡与外在均衡不协调的困难。例如，当倾销引起进口国进口增加而导致外汇大量流出、国际收支失衡时，国内市场供给却会比较满足，使得消费者能够享受低价的利益，有助于既定的国民收入及其投资流向其他行业寻找最优发展。因此，这就更需要实行最优政策配合，用一种政策的长处去抵消另一种政策的负面作用，尤其是用对外的经济政策配合国内的经济政策，这样才能把反倾销的成本相对减小，取得预定的收益。

正是基于上述各方面的分析，一个国家要发展本国经济，总是先立足国内，然后考虑国外的影响，从而在宏观经济调节中力求平衡，把保障宏观经济平衡视为发起反倾销的最大收益之一。

（2）推动和促进产业结构调整

发起反倾销以后，除了出口商愿意以价格承诺的方式中止反倾销，不会改变进口国内的市场状况外，一旦采取相应的反倾销措施，倾销产品往往会被挤出进口国市场。另外，反倾销本身所具有的排外性及其程序的复杂性，使得当代国际经济中反倾销的应诉者很难把握胜机，再加上有些中小国家经济落后，无力负担应诉成本；有些国家若干貌似公正的替代国际标准，应诉胜诉的可能渺茫而被迫放弃。因此，在当代国际经济中，各国决定发起反倾销时，特别是决定实施严格的反倾销措施时，不说是有十分胜算，至少也已成竹在胸。据世界贸易组织反倾销委员会统计，从1987年到1997年的10年间，各成员国之间发起并进行的反倾销调查案2196起，共有1034起裁定倾销成立，裁定率高达47%。
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因此，反倾销措施生效后，施行反倾销措施国家的国内市场在供给方面发生变动，甚至是大幅度的波动，进而引发其他方面的影响，是十分可能的。既然如此，这就需要采取相应的对策。由于倾销的商品往往是需求弹性较大的商品，又是进口国迫切需要的商品，或者是进口国目前虽能生产但生产的数量有限，不能满足国内需求的商品。而出口商由于反倾销又被迫退出市场，因此，对发起反倾销的国家来说，原来倾销商品的市场需求依然存在但供给相对不足，将会成为突出的现象。要解决这一问题，反倾销发起国的措施可以是重新配置本国资源，优先组织和发展类似产品的生产，以满足其已经存在的市场需求；或者是在不改变本国原有资源配置的基础上，创造新的消费需求来代替旧有的对倾销商品的需求。

但是，无论采取上述措施的哪一种，都要涉及该国的产业结构调整问题。由于产业结构的调整是各国在世界经济一体化全球化大背景下，为适应贸易、投资和服务自由化发展趋势的必然选择，并且其自身发展有着内在的规定路径，可以是增量调整，也可以是存量调整。但从反倾销的角度看，更多的还是在存量调整方面推动和促进其国内的产业结构调整。

所谓存量调整产业结构，是指通过资产转换重组生产要素的投入格局及其比例，把发展过快的产业中的一部分资金、资源引导到发展较慢的产业中去，实现产业结构的协调发展和优化，因此，存量调整具有见效快、成本小的优点，常常被很多国家作为产业结构调整的首先措施。由于倾销行为的存在，进口国倾销产品传递着价格的错误信号，这一信号再经过市场机制的传导，往往会导致与倾销产品相近的产品产量不断放大，引发要素配置的失衡。所以，一旦实施反倾销，就会使市场趋于正常，改变原有的要素配置，在满足消费者需求的基础上促进产业结构的调整，特别是那些为创造需求而开发新品的新兴产业的建立和发展，将会更加显著地使进口国的产业结构改善和提高。

（3）维护和实现本国的有序竞争

倾销对于进口国的市场秩序而言，将会使之出现极大的扭曲。一是低价倾销的商品将冲击进口国类似产品的生产者；二是以倾销商品作为生产原料的厂商生产，从一开始就处于不准确、不真实的状态中；三是倾销行为达到预期目的后，倾销商品将会恢复其垄断价格，使进口国国内产业在市场中处于不利的竞争地位。因此，倾销将使消费者过于注意产品的价格，甚至引发进口国市场中的过度价格竞争，扰乱进口国市场的正常竞争秩序，这都是毫无疑义的。

反倾销作为倾销行为的克星，将使上述现象得到改观。一方面它将使自由贸易的原则不再被滥用，使得各国能依法对倾销这种不正当竞争予以明确的抵制和制裁；另一方面，它又能让企业为避免制裁而履行公平公正的竞争，从而实现有序的市场竞争。特别是广义地看竞争，低价倾销仅仅是其中的一种手段，除了价格战之外，竞争还可以通过产品、质量、服务等不同的方式进行。而价格竞争，尤其是低价倾销者的行为，往往会影响市场中其他竞争方式效能的发挥，引起进口国生产企业忽视产品及服务质量的提高，阻碍科学技术的推广与进步，甚至是为降低成本获取收益不惜以假冒伪劣产品滥竽充数，或者是克扣数量弄虚作假，使得国内市场竞争混乱、无序经营，不但从根本上制约了企业经济竞争力的提高，影响企业的可持续发展，而且最终在国际经济竞争中也处于落后的地位，不利于本国融进多边贸易体制发展。所以，反倾销能够从最基本的方面着手，首先有力地抑制低价销售，实现公平价格竞争，并进而带动国内市场各个方面的有序竞争，最终实现经济的均衡协调发展，其效益也是十分明显的。

此外，反倾销还会带来一些暂时性的短期收益，例如，实施反倾销后，倾销厂商做出价格承诺有可能使关税量增加；倾销厂商退出市场有可能使进口数量减少而使外汇流出减少；等等。但一般情况下，短期收益并不是一个国家决定发起反倾销的重要动机，故本节不予详述。

3.反倾销的成本—收益比较分析

（1）成本—收益分析方法的简单说明

成本—收益分析方法最早由美国陆军工程部队发明。1965年，美国开始把这一方法纳入对政府现行规划和政策进行定期评价的规范评估体系，形成了所谓的计划、规划、预算体系（Planing—programming—Budgetn-System，PPBS）。
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 随后，这一方法逐渐被应用于工程项目的决策分析，并且得到越来越广泛的推广。

在经济学的意义上，成本—收益分析方法更多地被应用于微观经济主体，特别是厂商的行为决策。其基本的思想观点是如果某项经济事务（如上马一个项目、兴建一个工厂，当然也可以是决定对某一进口的倾销产品提起反倾销，等等）的成本和收益分别为既定，那么该项经济事务能否实施，取决于其成本与收益的比较。收益大于成本，可以实施；若是成本大于收益，就不能实施。显然，成本等于收益，就将是该项经济事务能否实施的基本要求。

这一原理运用于反倾销，那就是反倾销的成本必须与反倾销的收益相一致，一个国家才会决定并实施反倾销的行为措施。

（2）反倾销成本—收益比较分析的若干思考

前面我们已经分析了反倾销的成本、反倾销的收益，同时还从最简单的说明出发，得出一个结论，即一个国家只有在反倾销的收益大于成本，或者至少是反倾销的收益与成本相一致时，才会决定并实施反倾销的行为措施。然而，“理论是灰色的，生命之树常青”，如果我们进一步从当代世界经济和各国的发展实际分析，就会发现上述有关反倾销的成本—收益的比较分析所得出的结论还应该极大地充实和丰富，才能更准确地把握一国决定并发起反倾销的动机与目的所在。

第一，国家的经济发达程度差异，造成各国对于反倾销的成本与收益的边际值认定差异，使得各国反倾销的目的与动机难以准确把握。

当代世界经济体系中，各国的经济发展程度不一致已经是十分显然的事实，以致所有国家首先可以从总体上划分为发达国家与发展中国家两大类。发达国家大都是资本主义制度国家，又被称作“先进工业化国家”或者“成熟的市场经济国家”。这里，资本主义是从生产关系的角度，工业化是从生产力发展的角度，市场经济则是从经济体制和经济运行机制的角度，描述了一国的经济社会发展状况特征。
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 特别地，发达国家首先意味着国家富裕，根据著名经济学家安·麦迪森受经济合作与发展组织（OECD）的委托所撰写的《世界经济二百年回顾》一书资料
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 ，经济合作与发展组织中的17个先进国家，即澳大利亚、奥地利、比利时、加拿大、丹麦、芬兰、法国、德国、意大利、日本、荷兰、新西兰、挪威、瑞典、瑞士、英国和美国，其1994年人均GDP水平美国最高为22569美元，芬兰最少为14779美元，而发展中国家如非洲的埃塞俄比亚只有300美元，亚洲的孟加拉国640美元，差距之大如天壤。
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显然，国家实力的差异，会使得它们在认定反倾销的成本与收益时出现明显的不同。发达国家对于反倾销的成本有着较强的承受能力，举重若轻，对于反倾销的收益则无足轻重，视有若无；而发展中国家恰好相反，既看重收益更计较成本。所以，当代国际反倾销中发达国家占据主体，80年代中发达国家发起的反倾销个案甚至高达全球反倾销案的90%，特别是美国、欧盟、澳大利亚、加拿大等发达国家和地区，一度成为国际反倾销手段的绝对主角，就是十分明显的例证。

第二，国家在世界经济体系中的地位差异，影响着它的对外经济贸易关系定位，使得其对于反倾销的成本与收益认识出现扭曲而影响反倾销的决策。

当前世界经济体系中，发达国家和发展中国家之间的“中心—外围”依附关系虽然已经有了一定改变，但目前却出现了中心实质的加强与依附形式的削弱趋势，即发达国家中心角色依然故我，而发展中国家却面临着一定的困境，并且增加了进一步消除依附的难度。在这种情况下，国际贸易的结构发生重大变化，发达国家的相互出口占到80%以上，对发展中国家的出口只有18%，但发展中国家出口总额则有70%以上要向发达国家出口，
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 彼此的市场依赖呈现明显的不对称，而且发达国家还是当代国际反倾销的主体力量，这就必然会使得地位悬殊的国家在实施反倾销时，对其决策的收益和必须承担的成本的认识有着截然不同的比照。发达国家发起反倾销时，本来就不顾忌对方的反应，尤其是在对发展中国家实施反倾销时，往往更不惧怕由此与反倾销涉案国的经济贸易关系恶化，甚至是肆无忌惮地大肆反倾销，并企图以此树立其在国际经贸关系中的强者形象。而发展中国家在是否选择并决定实施反倾销，尤其是在针对发达国家垄断性倾销决定实施反倾销时，往往要瞻前顾后，显得优柔寡断，唯恐由于反倾销得罪“中心”国家使得彼此间的经贸关系恶化，引发更多的贸易摩擦，以至于它们在已经遭受倾销带来的不良效应、进行反倾销能够得到明显收益时，还是犹豫不决，有时甚至会为了从发达国家得到更多的市场份额和资金技术援助，而放弃反倾销的收益，忍气吞声地听任别国在本国市场中倾销。

第三，国家社会政治经济状况的稳定与否，是其承受和淡化反倾销成本的必要前提，也会在一定程度上影响一国对于反倾销的成本与收益的认识及其比较分析。

前面分析已经表明，反倾销既有成本又有收益。但是，反倾销的成本与收益的比较，更多的是一种规范分析和价值取向，很难精确地进行实证数量分析。人们可以直观地感受到反倾销实施后所带来的各种影响，尤其是深切地感受到过去曾经存在的低价利益流失，却很难感受到宏观经济平稳、产业结构调整和实现市场公正竞争等理性分析的因素。因此，进行反倾销的成本—收益比较分析时，收益往往比较容易被看淡，考虑得更多的是有关成本的问题，特别是承受和淡化成本的问题。

这是因为，反倾销的成本最终要由反倾销发起国家承担，并且是先于该措施的收益前就必须承担。例如，反倾销的成本之一是消费者的低价利益流失，本来这一成本可以通过反倾销措施的收益——保障宏观经济平衡、抑制通货膨胀来加以弥补。但是，决定并实施反倾销措施后，倾销的厂商一经权衡利弊，很快就会退出市场，低价带给消费者的利益随之就会消失。此时，反倾销发起国虽然可以通过相应的措施进行弥补，但其重新配置资源组织生产或者创造新的需求，都需要有一个时滞的过程。正是因为在反倾销的过程中，有可能出现收益的获取慢于成本的承担之情况，这就要求反倾销发起国的社会政治经济状况相对稳定，消费者能够从国家经济发展的大局出发，正确对待和暂时忍受由于反倾销而带来的低价利益的流失。

特别是对于社会政治经济状况不稳定的国家来说，反倾销更是一柄锋利的“双刃剑”。因为反倾销固然会在短期内收到一些利益，但国际经济斗争中被指控倾销并遭受反倾销的国家，往往会“以其人之道，还治其人之身”，而对反倾销发起国实行对等的报复，又会使原来的反倾销发起国遭受到被别人反倾销，彼此你来我往，剑拔弩张，经济贸易关系处于严重的恶化状态，则会进一步加剧其本不稳定的社会政治经济更不稳定，陷入恶性循环。

所以，当代国际反倾销活动中，尽管有少数国家企图利用反倾销转移国内困境，但一般都是国力强盛的、国内经济政治稳定的国家发起反倾销，鲜有国内政治经济秩序紊乱的国家会趁乱发起反倾销，其原因就在于前者有着较高的承受和淡化成本的能力，而后者则不然。

三 WTO《反倾销协定》

一般来说，对反倾销措施存在两种相互冲突的态度。一方面，进口国要求采取反倾销措施以防止国内产业受到损害；另一方面，出口国要求反倾销措施本身不能成为自由贸易的障碍。1994年乌拉圭回合谈判达成的《关于实施1994年关税及贸易总协定第6条的协定》（Agreement on the Implementation of Article VI of the General Agreement on Tariffs and Trade 1994，《反倾销协定》），正是平衡这两种潜在利益冲突的结果。《反倾销协定》关键的条款主要规定如何在实践中实施GATT第6条的核心原则。具体而言，协定规定了以下问题：（1）如何认定进口产品倾销；（2）如何认定倾销的进口产品对国内产业造成损害或损害的威胁；（3）有关发起、调查、收集信息、认定和征收反倾销税和审议认定以及终止征收反倾销税等方面应当遵守的程序。

GATT第6条将倾销定义为“缔约方产品以低于其正常价值的办法进入另一缔约方的商业，并且因此对某一缔约方领土内工业造成实质损害或实质威胁，或对某一缔约方领土内工业的新建造成实质性阻碍，这种倾销应该受到谴责”。
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 因此，利用反倾销法制裁倾销行为需要满足三个条件：第一，倾销存在；第二，损害存在；第三，二者之间存在一定的因果关系。

第二节 补贴与反补贴措施

反补贴措施是除反倾销措施之外，适用最为频繁的贸易救济措施。据统计，从1948年关贸总协定成立到1994年底，GATT受理的244个国际贸易争端中，有46个与补贴或反补贴措施有关，占全部纠纷的18.85%；从1995年7月到2013年6月WTO受理的111个国际贸易争端中，有22个与补贴或反补贴措施有关，占全部纠纷的18.92%。

与反倾销措施不同，动用反补贴措施的主要国家只有一个——美国。此外，澳大利亚、加拿大和墨西哥，是WTO其他成员中实施反补贴措施较多的几个成员。

还有一点与反倾销措施不同，反补贴措施针对的不是生产企业而是政府，因此直接涉及国际关系问题。同时，由于补贴是一国经济政策的重要内容，政府利用补贴发展和扶持关键或困难企业、援助贫困山区、调整产业结构和增加就业机会的现象十分普遍，这其中，许多内容涉及国家主权。因此，补贴与反补贴措施是一个复杂棘手且争议颇多的难题。

通常，反补贴措施属于国内法范畴。但是，为了规范各成员的反补贴措施行为，WTO的《补贴与反补贴措施协定》对补贴的定义以及反补贴措施的实施制定了详细的规定。

一 补贴的定义

一般意义上的补贴很难准确定义，甚至无法准确定义。因为补贴包含的内容非常广泛。没有分类的定义，将使补贴的研究变得毫无意义。反映在国际贸易中的补贴通常有两种：国内补贴和出口补贴。

国内补贴是指一国政府用于国内生产行业上的补贴，其效果类似于国际贸易中的关税，可以增强补贴产品在国内市场对进口同类产品的竞争力。一方面，这样的补贴使补贴产品能够以更低的价格在国内市场销售，从而有利于消费者。另一方面，补贴可能将资源引入补贴产业或补贴产品的生产中，导致资源的错误配置。由于国内补贴涉及各种政府政策，其中有的属于国家主权范畴，因此，这类补贴的问题十分复杂。

出口补贴是指一国政府专用于出口产品的补贴，其结果是直接增强出口产品在国际市场上的竞争力，因此被认为是一种不公平竞争的手段。

并非所有补贴都会给正常国际贸易带来负面影响。反补贴措施针对的，只是那些可能给国际贸易带来负面影响的补贴，即“应抵消的补贴”。当补贴产品对进口国国内产业造成损害或构成损害威胁时，WTO成员可以通过征收反补贴税予以反击。

但是，并非所有扭曲正常贸易的补贴，都可以通过采用反补贴措施加以控制。一般而言，扭曲正常国际贸易的补贴有三种，但只有其中一种可以直接采用反补贴税予以反击。这三种补贴形式例示如下：第一种，A国补贴的产品出口到B国，对B国国内同类产业造成损害，B国可以对这些进口产品直接采取反补贴措施。第二种，A国对其国内产品实行补贴，限制了其他国家同类产品对A国的进口，B国只能通过采取同等补贴，或向WTO提起申诉。这时，A国的补贴类似于一种贸易壁垒，其他国家对此无能为力。第三种，A国政府的补贴加强了其补贴产品在C国市场上与B国产品竞争的竞争力。由于B国的反补贴措施无法对A国的补贴产品实施，为与A国产品竞争，B国可能被迫采取补贴，最终可能招致C国政府对其补贴产品实施反补贴措施。这种情况下，B国只能通过WTO寻求解决办法。

二 GATT补贴与反补贴措施

最早对进口补贴产品采取相应措施的规定产生于19世纪。
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 1897年，国际贸易中实施反补贴措施最多的美国制定了第一部反补贴法。虽然根据1923年雅各布·瓦伊纳的统计，在1900年之后签订的29项国际条约含有抵制补贴的内容，
 
[14]

 但真正意义上关于补贴的国际多边规则源于1947年的GATT。

1947年的GATT协定中关于补贴的规定相当简单，对补贴行为本身没有实体性规则，只有第16条规定了一个通报与磋商义务，要求缔约方在采取任何会对进出口造成影响的补贴措施时，通报GATT并与利益受到或可能受到这些补贴措施损害的缔约方进行磋商。事实证明没有任何国家因这个第16条的存在而限制补贴措施的使用。
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1955年，GATT评审会议
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 首次提出在第16条中加入补贴与反补贴方面的实体法内容。但最终加入的内容仅限于出口补贴部分，适用于“初级产品”和“非初级产品”两种，使扩充后的第16条效力仍然十分微弱。同时，由于加入的条文内容语言含糊，在实际操作中引起了很多麻烦。首先，条文没有定义“出口补贴”，只在1960年的最终修正案中列出出口补贴类型，以期帮助各缔约方理解条款内容。其次，条款针对发展中国家，规定缔约方不得对初级产品进行补贴，以使补贴国“在该产品的世界出口贸易中占有不合理的份额”。针对发达国家，禁止导致非初级出口产品销价低于国内市场同类产品售价的补贴。发展中国家认为，这种对初级产品和非初级产品的区别对待是对发展中国家的贸易歧视，因而拒绝接受这部分条款内容。

此外，反补贴措施实施大户美国1897年的反补贴法规定对补贴产品征收反补贴税不用证明“重大损害”，
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 而当时生效的“祖父条款”，使美国不受GATT规定限制，这就意味着美国可以不承担GATT反补贴规定的义务。

1973年的东京回合谈判中，美国享有的“祖父特权”与其他国家发生了根本性分歧。
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 这一分歧导致了东京回合制定的补贴与反补贴协定规定了一个双轨制方案。
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 同时，由于该法案只是一个复边协定而非多边协定，只为大部分OECD和少数最发达的发展中国家所接受。事实证明，东京回合补贴协定的效力十分有限，连一些充满争议的案件，如欧共体对小麦面粉和面条的出口以及对国内油籽产品的补贴等，都没有得到令人满意的解决。但是，也有一些争议不大的案件得到了较好的解决。

1991年，巴西就美国对其出口的非橡胶鞋类产品征收反补贴税的行为提出申诉。
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 巴西认为，美国通过反补贴税的实施降低了给予巴西的待遇，违反了最惠国待遇原则。在对来自巴西的非橡胶鞋类产品征收反补贴税时，美国将在没有提供损害证明情况下颁布的反补贴税征收指令，自动追溯到应当提供相关证明的日期。专家组接受了巴西的主张，裁定美国的这一做法违反最惠国待遇原则。这一裁定，明显扩大了采用反补贴措施情况下最惠国待遇的含义范围。

1991年，专家组在“美国—对从挪威进口的新鲜和冷冻大西洋鲑鱼征收的反补贴税案”中裁定，“美国就区域性发展计划所征收的反补贴税并不违反其（法定）义务”。专家组认为，作为区域性发展计划的一部分，挪威对鲑鱼产业进行补贴这一事实对本案的结果没有影响。该裁定明确将区域性补贴行为列为GATT反补贴内容的管辖范围。

此外，还有一个涉及巴西对欧共体牛奶和奶粉征收关税的案件
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 也得到了圆满解决。该案中，欧共体认为，巴西征收的反补贴税在程序和实体上多处违反规定。作为第三方的美国支持欧共体的主张。本案专家组的裁定支持欧共体的主张，建议巴西停止实施该反补贴税。

1994年达成的乌拉圭回合《补贴与反补贴措施协定》，对GATT第16条和东京回合守则的内容进行了很大修改。同时，协定对发展中国家的特殊优惠规定被认为是此类优惠中最广泛和最重要的一个。更为重要的是，协定远远超出了GATT第16条和东京回合守则的内容，不仅对出口补贴进行了有效的规定，还首次对生产和其他非贸易因素有关的补贴进行了规范。此外，协定允许在某些情况下可先质疑补贴行为，再证明它们对贸易的不利影响。

GATT第6条和第16条与乌拉圭回合的《SCM协定》一道，成为1995年1月1日成立的WTO体系中规范补贴与反补贴的法律条文。

三 WTO补贴与反补贴措施

WTO有关补贴与反补贴的规定与上一章中反倾销规定的目的相似，都是为了平衡两种潜在的利益冲突：国内产业与政府补贴同类进口产品之间的竞争冲突，以及反补贴措施与自由贸易原则之间的冲突。GATT第6条和《SCM协定》允许成员对补贴的进口产品采取防范措施，避免对进口国的同类产业造成损害，但要求成员主管机关在决定采取反补贴措施时必须遵循特殊的程序，必须采取关税措施的形式，并要求采取的关税措施不能高于补贴幅度。《SCM协定》第10条规定，成员方必须采取所有必要步骤，确保征收反补贴税符合GATT第6条和《SCM协定》的规定。只有按照《SCM协定》和农业协定有关规定提起和实施调查后，方可征收反补贴税。

《SCM协定》共11部分、32个条款和7个附件，对特殊问题规定了详细的指导原则。协定前五部分是基本规则。第一部分规定该协定只适用于给予特定企业或产业、或一组企业或产业的补贴，并定义了“补贴”和“专向性”。第二、三和第四部分
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 将专向性补贴分为三类：被禁止的补贴、可诉补贴和不可诉补贴，依照交通信号灯的概念形象地称它们为“红色补贴”“黄色补贴”和“绿色补贴”，并为每一类补贴确定了规则和程序。第五部分规定了实体和程序方面的要求，一国政府对补贴的进口产品实施反补贴措施之前，必须先满足这些要求。第六部分和第七部分是有关协定机制方面的内容，规定了有关机构以及有关通知和监督方面的安排。第八部分和第九部分列出了针对各种类型的发展中国家和转型经济国家的特殊规定，以及管理发达国家现有补贴的过渡性安排。第十部分和第十一部分为争端解决和最后条款。

协定中对损害的规定与反倾销的相关规定相似。

协定规定实施反补贴税的要件为：第一，存在非法补贴；第二，非法补贴给进口方同类产业造成实质损害或实质性损害威胁，或实质性阻碍；第三，存在因果关系。

第三节 保障措施

有关保障措施的规定普遍见于各种自由贸易协定，目的是为各协定成员提供一个“安全阀”。体现在WTO体制中，即在某些特定紧急情况下，允许WTO成员为保障本国经济利益而暂停履行WTO义务。1995年WTO成立之前，GATT第19条是广为人知的保障措施条款，规定基于GATT减让义务而造成的不可预见的进口增加给国内相似或有竞争产业带来严重损害或严重损害威胁时，为防止或救济该损害，允许GATT缔约方在非歧视原则的基础上，偏离或暂停履行GATT义务，即修改或取消关税减让承诺。

乌拉圭回合谈判特别对有关保障措施的条款进行了谈判，最终形成《保障措施协定》，作为货物贸易多边协定的一部分。

从形式和适用的角度看，保障措施与前面两章中介绍的反倾销措施和反补贴措施十分相似，关键问题都是：国内产业是否由于进口产品而受到损害或受到损害威胁；对这些进口产品可以采取什么行动；受影响的成员可以采取什么样的措施等等。但从原则看，保障措施与前种措施大不相同。实施保障措施不关心造成损害的行为是否构成不公平竞争，只强调国内产业是否由于进口产品增加所引起的竞争而受到严重损害或损害威胁。由于这个原因，对实施保障措施的要求，要比实施反倾销和反补贴措施严格，只有对国内相似或竞争产业造成“严重损害”而不仅仅是“实质损害”时，方可启动保障措施保护受影响的产业。

一 保障措施理论

保障措施理论有三个方面的考虑：贸易自由化的安全阀作用、经济调整的需要和非经济因素的需要。

GATT第19条直接衍生于1943年“美国、墨西哥互惠贸易协定”中的保障条款，亦称“逃避条款”（escape clause）。在1943年之前，虽然各种贸易协定已将防范特定风险的保障条款纳入考虑范畴，但却从未有单独的类似条款。1947年的GATT谈判过程中，美国总统签署行政令要求所有美国通过的贸易协定中都要包含与“美、墨互惠贸易协定”类似的保障条款。同时，在最初的GATT谈判中，所有谈判方都要求在GATT条文中加入保障条款。各方认为，只有允许各方在某些极端情形下修改或免除GATT义务，才更有可能使各方放弃贸易保护主义观点，加入多边贸易体系，并大胆削减关税。同时，保障措施提供的灵活性将增强GATT的长期稳定性。

1.贸易自由化的安全阀

20世纪70年代，肯尼斯·丹姆（Kenneth Dam）指出，面对保护主义的压力，GATT的逃避条款是一个有用的安全阀。在他看来，该条款鼓励各国承担关税削减义务，能够更为广泛地促进贸易自由化。他认为，正是因为该条款的设立才有了GATT的起步和发展。
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在此基础上，爱伦·赛克斯（Alan Sykes）运用公共选择理论，进一步阐明了保障措施机制的合理性。他认为，中止GATT义务可能性的存在将促进贸易自由化的发展。
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公共选择理论认为，有组织的生产行业对政府贸易决策的影响远远大于没有组织的消费者。因此，在制定贸易政策时，政府更注重贸易政策对各行业的影响，而忽略政策对消费者的影响。由此，赛克斯认为，即使现存形势有利于制定自由贸易政策，政府仍宁愿制定支持保护主义的政策而不会考虑贸易自由化的目的，因为不可预测的经济发展中所产生的变化，将使保护主义政策更易获得政治回报。

保障措施机制的使用，可以使贸易自由化政策的政治利益大于贸易保护主义政策。同时，保障措施机制要求采取措施一方对受影响一方进行补偿，减少了不正当使用保障措施情况的发生。此外，一个良好的保障措施机制，可以保证实施措施进口国所获得的经济利益，大于被措施影响的国家所丧失的经济利益。因为，只有当受进口产品影响的行业出现滑坡导致失业时，进口国才会选择采取保障措施。而对增加产品出口数量的国家来说，增加出口是行业扩展的需要，保障措施仅仅影响这些行业的发展速度。
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2.经济调整的需要

最早提出保障措施经济调整理论的是美国的约翰·杰克逊。他认为：“虽然长期、广泛而言，进口，尤其是近期增加的进口，会增加整个社会的福利，但这样的进口通常给进口国某些行业集团造成损害。受此竞争影响的企业被迫根据进口量进行‘调整’……短期的时间救济将给予国内竞争行业采取必要调整措施所需要的时间。”
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在杰克逊看来，保障措施为提高国内产业与进口产品的竞争力提供了必要的时间。在这段时间内，受损产业可以将增加的利润投资于新技术研发和现代化设备的采购，使之最终能与进口产品竞争。国际经济的有效性，正体现在经济活动中有相互竞争实力企业的存在。因此，短期的保障措施最终将有利于整个国际经济的健康发展。

当然，经济调整理论并不足以成为支持保障措施的全部理由。毕竟，针对公平竞争的保障措施将进口产品与本国产品的竞争区别对待，只强调进口产品的竞争，而忽略国内同类产品竞争因素所造成的影响。如果适应经济变化的调整是社会的需要，就应当同样对那些受国内产业竞争损害的企业提供保障措施。由此可见，针对国际贸易活动施行的保障措施，与进口产品很少影响国内政治利益有关。

3.非经济因素的需要

保障措施机制的设立也基于一些非经济因素的原因。有一种支持保障措施的观点认为，在自由贸易的进程中，受自由贸易冲击的行业理应获得一定的补偿。
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尽管自由贸易有利于提高生产效率，进口产品的增加也有利于生产效率的提高，同时，进口产品的增加在带给消费者更多的商品选择时还可能降低产品价格，但是，有的行业在激烈竞争中却可能无法生存，被迫转产甚至破产，从而导致失业、地区经济遭受严重打击等严重后果。这些失业工人和受影响的地区为整体经济利益承担了过多的责任，因此，政府和社会有义务为他们提供进行调整的时间。

二 GATT体系中的保障措施

1947年的GATT保证措施条款体现为GATT第19条，主要针对这样一种情况：由于进口缔约方实行关税减让或履行其他GATT义务，使某特定产品的进口意外增加到一定的数量，对“相似或直接竞争产品”的国内生产者造成严重损害或严重损害威胁。当这种情况发生时，以其他减让作为补偿，进口方可以修改或撤销关税减让或其他GATT义务。如不提供补偿，则受影响缔约方可以通过撤销相当的减让作为报复。

GATT中规定保障措施的第19条条文很短，内容简单，只有3款规定：第一款是实施措施的条件，第二款是通知要求，第三款是补偿要求。由于条款内容“十分含糊”，导致解释上的困难和适用上的不确定。例如，根据条款内容，进口国必须证明不可预见的发展和履行GATT义务的影响，导致了进口相对或绝对增加。
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 但对如何确定“不可预见的发展”却没有明确的说明。在1951年的“Hatter’s Fur”
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 一案中，GATT专家组接受美国的主张，认定女帽流行风格的变化是“不可预见的发展”。这种解释使任何新变化都有可能被称为“不可预见的发展”。再如，条款要求进口的增加必须对国内相似或有直接竞争关系产品的生产者造成严重损害或严重损害的威胁，
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 但却没有明确如何证明因果关系，什么样的威胁构成严重损害威胁，什么是相似或竞争关系的产品，等等。

此外，保障措施只提供暂时的救济，对此，第19条内容却没有明确的表述。同时，条款规定，如果受措施限制的当事方对措施的影响不满，有权中止与影响实质相等的减让或其他义务。
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 这是保障措施机制的补偿规定。由于关税水平已经很低，同等减让的补偿将十分困难。因此，虽然补偿规定减少了保障措施条款被滥用的可能，它同样减少了保障措施被使用的可能，因为缔约方往往寻求更为现实的“灰色区域措施”等来解决问题。

条款内容含糊以外，采取保障措施必须遵从最惠国待遇原则是第19条很少被采用的另一个更重要的原因。规定实施保障措施必须遵守最惠国待遇原则，意味着该措施对所有产品的进口方有效，因而影响采取措施方与所有进口缔约方之间的贸易、政治和外交等方方面面的关系。因此，在乌拉圭回合《保障措施协定》生效之前，受进口增加影响的缔约方宁愿选择采用与主要供应国谈判达成临时双边协定，如“自愿出口限制”“有序销售安排”等“灰色区域措施”来解决问题，导致这些“灰色区域措施”的泛滥。

之所以被称为“灰色区域措施”，
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 是因为GATT对这些措施没有明确的规定。它们是协定方自行选择实施的措施，只影响协定方的进口产品。但是，一旦产品的主要供应商与当事方达成这种双边协定，其他产品供应方就很难不接受同样的限制条件。从20世纪70年代中期以来，灰色区域措施作为保障措施的替代措施，普遍成为钢铁、汽车、家用电器和鞋类等几个非常重要的国际贸易部门的一部分。1988年，已知存在的“自愿出口限制”协定就有261个，
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 其中，近1/3的措施是在1979年东京回合谈判结束后采取的。

由于这些双边协定常常是非官方秘密签署的，因而普遍带有歧视性，严重威胁GATT多边贸易体制的完整性，尤其破坏了保障措施体制的完整性。20世纪70年代的东京回合中，各缔约方曾努力消除这些“灰色区域措施”，但没有成功，直至乌拉圭回合最终达成《保障措施协定》，明确规定禁止采用这些“灰色区域措施”，以“重建对保障措施的多边控制，并消除逃避此类控制的措施”。
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三 WTO《保障措施协定》

WTO《保障措施协定》包括五个方面的内容。前三个内容与GATT第19条内容一致，规定了采取保障措施前必须满足的条件、实施保障措施的要求以及有关补偿或抵消保障措施影响的内容。这些规定建立了一个具有可操作性的保障措施机制。第四个内容规定取消并禁止使用“灰色区域措施”。第五项内容是保证协定职能有效实施的机制规定。

1.保障措施的实施要条

协定规定采取保障措施前必须先明确以下内容：
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 国内产业；进口产品数量的增加；严重损害；造成或威胁造成；成员的认定；以及同类产品或直接竞争产品。

协定关于“国内产业”的定义比反倾销和反补贴中的相关定义更为广泛，包括“一成员领土内经营同类产品或直接竞争产品的所有生产者，或同类产品或直接竞争产品的部分生产者，具体产量在这些产品的国内总产量中占较大比例”。
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关于“进口产品数量的增加”，既可以是绝对增加，也可以是相对于国内生产数量而言的相对增加。
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 不同于第19条的是，协定没有规定要求这种增加必须是由于“不可预见的发展”和GATT规定义务的影响。在“阿根廷—对进口鞋类采取的保障措施案”中，上诉机构裁定采取保障措施必须同时满足GATT第19条规定的条件。

协定将“严重损害”定义为国内产业的状况的“重大全面减损”。
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 同时，协定规定在证明“严重损害威胁”时必须通过事实证据证明这种威胁“迫近”，而不能“仅凭控制、推测或极小的可能性”。
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在认定“造成或威胁造成”时，协定要求调查主管部门应评估“影响该产业状况的所有客观和可计量的相关因素”，
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 特别是进口增长的绝对和相对增长率和数量，增加的进口产品占国内市场的份额以及销售、生产、生产力、生产能力利用、利润、亏损和就业等等。协定要求调查证据表明，增加的进口与损害或损害威胁之间存在因果联系。同时，要求对“威胁或威胁造成”必须采用肯定性认定，不得将其他因素造成的损害归因于增加的进口产品。
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 虽然有上述规定，协定并没有要求证明增加的进口是造成损害唯一的原因。

2.保障措施的实施

乌拉圭回合的《保障措施协定》一个最重要的内容是引入了有限期限和允许偏离GATT非歧视原则而采取选择性救济的方式。

（1）措施的实施期限

关于实施保障措施的期限，GATT第19条没有明确规定。协定表明，措施的实施原则是在防止或补偿严重损害，以及促进调整所必需的期限内实施，一般应为4年。如果确有必要延长，最多可以延长至8年，但延期阶段措施实施的形式不能比最初阶段的限制严格。如果措施实施时间超过1年，应按一个固定的时间间隔逐渐将措施放宽。超过3年，就必须进行中期审议。适当情况下，应撤销或加快放宽措施的速度。已受保障措施约束的产品进口，在与先前实施保障措施期限相等的期限内，不能再次实施保障措施，但不适用期至少为2年。该条款的例外情况是，当实施期为180天或更短，则保障措施可以在原措施实施1年后再次对进口产品实施，但这种措施在5年内不能对同一产品实施超过两次。
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（2）救济方式

保障措施的救济方式在措施上有两种：临时保障措施和保障措施；在手段上也有两种：配额和关税。

在“在迟延会造成难于补救的损害的紧急情况下”，进口方可以根据增加的进口已经或正在威胁造成严重损害的初步裁定而实施临时措施。这样的初步裁定必须有明确的证明支持。

采取临时措施不能超过200天，且无论实施多久，都将计入最终措施的实施期内。在采取临时措施期间，必须根据规则进行正常的调查和认定。临时措施的方式只能是增加关税，不能采取配额的形式。
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如果采用配额，不能将受限制产品的进口减少到低于最近3年的平均水平，除非有明确的理由说明需要减至更低的水平，以防止损害或补偿损害。
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 当配额在所有产品供应商之间进行分配时，不得考虑产品的进口来源。配额分配必须反映每个供应商在实施保障措施前的市场份额。

协定在救济方式的选择上偏离GATT一贯的非歧视原则，允许实施方在特定条件下采用一种被称为“配额调整”（quota modulation）的选择性救济方式进行配额分配，即对某些供应商采取歧视性分配。协定没有直接提及“配额调整”，它是乌拉圭回合有关保障措施谈判中各方妥协的结果。

“配额调整”的规定反映了从GATT第19条到协定过渡中一个备受关注的关键问题。

1947年，GATT缔约方就实施保障措施的非歧视原则达成共识并在随后的实践中确认了这个原则的适用。第19条的非歧视原则有两个主要目的。
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 首先，将保障措施对贸易的扭曲影响最小化，从而真正促进经济效率的提高。实现上述目的的方式，是通过对所有造成损害的产品出口商施加同样的义务，以期将措施对世界资源分配的扭曲最小化。与此同时，非歧视原则减小受限制产品向第三国转移的可能，避免对贸易产生第二次扭曲。其次，非歧视原则增加了受措施影响的国家数目，加大了采取措施的国家的压力，有助于保障措施的撤除或补偿的给予。同时，非歧视原则对弱小的出口国家是一种保护，使之免予有针对性的贸易限制措施，而补偿的给予有助于阻止对保障措施的滥用。

1955年日本加入GATT时，选择性救济方式首次被提上GATT谈判议程。当时，一些缔约方认为，由于日本供应商常常是造成损害的一个主要的国家，如果对所有供应商实行同样的贸易限制，将会使贸易保护主义势力增长。

当时，有学者认为，
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 在实施保障措施的过程中允许采用选择性救济方式是合理的。首先，向遭受严重损害的国家提供的最有效的救济，应当是针对造成损害的主要进口商采取措施，而不是采取“一刀切”的方式，无视造成损害的原因和轻重。其次，由于各种不同形式的“自愿”出口限制的增加，坚持第19条中的非歧视原则徒劳无益。

同时，这些学者认为，在东京回合谈判之前，各国不愿使用保障措施机制，一方面是因为采用措施前需要经过复杂的谈判并制定补偿计划，另一方面也因为该机制的最惠国待遇原则妨碍了措施国与未引起重大损害国家之间的贸易。他们认为，在保障措施机制中加入这种选择性救济方式，可以增强发展中国家在双边谈判中的力量，从而增强国际贸易的稳定性。因为，在大国的经济压力下，新兴工业化国家和发展中国家为避免保障措施带来更为不利的后果而不得不接受当时十分盛行的各种“灰色区域措施”安排。

但是，发展中国家却要求对GATT第19条的保障措施制定更为详细和明确的规则，以防止上述现象的发生。

在东京回合接近尾声时，选择性救济方式的适用成为保障措施谈判的焦点。但是，由于发展中国家和欧盟不能在这一点上达成一致意见，最终，东京回合在此方面唯一的决定是设立一个委员会制定补充性规则和程序，为执行保障条款提供更加细化的规则。

乌拉圭回合谈判达成的《保障措施协定》在选择性救济方式问题上找到了解决方案。根据协定第5条的规定，保障措施的实施，应针对产品而不考虑其来源。第9条规定，在实施配额时，如所有相关成员之间不能就配额分配达成一致，则份额分配应根据该产品在以往一个代表时期内供应量的比例决定。在某些特定情况下，一成员可背离此规定，条件是：在保障措施委员会主持下进行磋商；证明某些成员进口增长的百分比与有关产品的总进口增长不成比例；证明背离非歧视原则是合理的，对供应商是公正的。这种选择性措施的实施期限不得超过4年，不得在严重损害威胁的情况下使用。
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协定第9条是关于发展中国家实施保障措施的特别规定。发展中国家实施保障措施的最长期限（包括延期）为10年，比发达国家长2年。只要达到原实施期一半的时间就可以重新实施保障措施。但这一不适用期必须至少为2年。
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此外，协定规定，源于发展中国家的出口产品份额若仅占实施保障措施国家有关进口的3%以下，则不得针对这一国家实施保障措施。但只要不足3%的发展中国家成员的进口份额加在一起超过9%，这种例外就不再适用。
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（3）补偿

协定关于补偿的规定与GATT第19条的规定有较大的不同。

根据第19条，缔约方实施保障措施首先要通过谈判达成补偿协定。如未能就补偿达成协定，受措施影响方有权通过暂停与措施实质相当的减让进行报复。

有学者认为，保障措施是缔约方在紧急情况下被迫采取的一种诚信的临时性措施。如果要求采取措施的缔约方进行赔偿，且在不能提供足够补偿的情况下允许其他方实施报复性反措施，就会破坏互惠精神
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 。同时，这一减让赔偿要求增加了保障措施机制的负担，增加了其他可替代的规避途径的吸引力。拟采取措施的一方会考虑，与其同众多出口商就补偿进行谈判，不如达成其他VER等双边协定来解决问题。此外，一旦进行了赔偿，实施方将倾向于不取消保障措施提供的额外保护。基于上述理由，有观点认为GATT第19条的主要问题之一是关于补偿的有关规定。

考虑到补偿要求可以阻止非紧急情况，或采取措施的利益小于采取措施本身的成本的情况下选择采取保障措施，乌拉圭回合的《保障措施协定》保留了补偿义务，但对具体规则进行了修改。

协定规定，实施保障措施的成员必须与产品的主要供应商进行磋商，并努力维持“实质相当水平的减让”。成员可以议定任何适当的贸易补偿方法。
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 如果未能达成协定，受影响的出口成员可在做出通知的30天后，经货物贸易理事会批准，暂停相当的减让或其他义务。
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但这种报复是有限制性的。如果保障措施的实施是基于进口的绝对增长，而非相对增长，则不得在保障措施实施的前3年内实施报复措施。
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（4）灰色区域措施

采取GATT框架以外的“灰色区域措施”严重破坏了保障机制的完整性。解决的方法应是将这些措施纳入到保障措施体系之内并限制或禁止此类措施的使用。一些成员方担心灰色区域措施的合法化将鼓励各方采用这些措施。

乌拉圭回合《保障措施协定》在限制灰色区域措施方面取得了重大的进展。协定禁止成员“寻求、采取或维持”任何自愿出口限制、有序销售安排或其他任何类似的措施，无论是单边、双边还是诸边，
 
[54]

 无论出口方还是进口方采取的，
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 也不得鼓励或支持公共或私人企业采用或维持等同的非政府措施
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 。同时，协定要求各成员使现存的此类安排符合协定或在协定生效后4年内取消此类措施。规定任何允许的例外措施应经过保障措施委员会的审议和接受，且措施期限不得超过1999年12月31日。
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第四部分 与贸易有关的知识产权规则

第十三章 与贸易有关的知识产权协定

乌拉圭回合达成的《与贸易有关的知识产权协定》（《TRIPS协定》），被公认为乌拉圭回合谈判所取得的最为重要的成果之一。它与该回合达成的《服务贸易总协定》一起，被认为是WTO的两大创举。《与贸易有关的知识产权协定》扩大了WTO这个多边国际贸易体系的管辖范围，更加巩固了WTO在当今国际社会中的地位。

第一节 知识产权保护历史

人类文明的发展，使人们从围猎和农业种植发展到专业分工和贸易。与此同时，各种利用自身技能作为谋生手段的群体，如工匠、商人、教师等渐渐在社会出现。在这个演变过程中，不乏基于聪明才智、实践经验等产生的发明创造。在西方法制史上，这些发明创造被认为是属于发明者的“自然权利”。但是，在发明者因“自然权”而拥有自己发明的同时，其他人也同样拥有对所见所闻进行模仿抄袭的“自然权”。因此，如不对发明者的这种自然权加以适当的法律保护，就很难使他们的发明产生经济利益。如此，渐渐发展出人类知识产权体系。

研究知识产权历史的普瑞戈（Prager）
 
[1]

 发现，在11～16世纪的欧洲，各种互助协会（guilds）主宰着商业贸易和各种技术。这些协会由一些拥有特殊技能的人组成，通过控制价格、工资、商业及贸易标准来垄断贸易。它们组织协会力量与其他协会进行贸易，以此对抗零散劳工和外来贸易者。同时，这些协会对年老和丧失劳动力的会员提供一定的经济保障，这个保障机制，是后来的国家社会安全保障体系的雏形。随着时间的推移，这些协会渐渐演变成国家监督管理的代理机构。及至公元前100年的亚历山大王国，公元800年的康斯坦丁王国，1300年的威尼斯和1650年的法国，国家取代这些协会，完全控制了商业贸易活动的各个环节。

正是这些由拥有特殊技能的人们建立起来，保护和推广他们专业技术和知识的互助协会，展开了人类历史上对知识产权
 
[2]

 最早的保护行动。根据休尔姆（Hulme）的研究，
 
[3]

 中世纪欧洲第一次专利授予发生在1330年。当时的英王爱德华三世基于纺织业对英国的重要性，对一些外国织布工、染工和漂洗工颁发了专利证书。

普瑞戈的研究还发现，这些协会制定并执行商业及贸易规则，其中包括公平竞争的最低标准。这些做法成为现代不公平竞争法的起源。为识别协会成员生产的产品和协会的生产商，以保证产品质量，区分仿造品，打击非成员竞争等，协会在其成员生产的产品上使用图片或标志。当时由于人们大都是文盲，所以没有采用文字标记。这些实践，渐渐演变成现代商标法体系。

互助协会的这些措施在一定程度上影响了经济的发展。普瑞戈的研究发现，为鼓励工匠们披露技术、创造和引进新技术、新工具并推动总体经济的发展，威尼斯于1332年为一个叫维德（Bartolomeo Verde）的人设立了一项特权基金（privilege fund）。此人声称他可以在6个月内建成一辆风车。根据基金规则，如果维德不能在6个月内将风车建成，就必须退还特权基金支付给他的钱。如果建成，他可以将基金保留12年以后再归还。

15世纪的欧洲，国王、皇帝和政府通过提供资金报酬并规定一定时间的垄断专有权，鼓励新知识、新工具的发明和推广的事例屡见不鲜。大约1420年或1432年左右的威尼斯一项成文法中就有如下的记载：“任何提高纺丝速度的机器或程序的发明或改进，只要证明有效，发明者就可获得共和国总福利委员会为期十年的排他权。”这是人类历史上的第一个专利法。之后，许多中世纪国家，包括荷兰、意大利和德国都通过了专利法。这些法律的目的明确表述在1474年威尼斯的《发明者法案》（The Inventors Act）序言中：“人类利用其伟大的天赋去发现和创造精巧的器具……如果我们为这些发明者的杰作创立一个制度，使其他人可以了解这些器具但不能制造，更不能剥夺发明者的荣誉，更多的人就会为了我们共同的利益，利用自己的天赋去发现和创造更多实用性的器具。”
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1558年，英国出现了最早具有现代意义的专利法体系。当时挖掘机、肥皂、铝、硝石的制造方法等被授予了专利权。1565年，一个叫阿康提奥（Giacopo Acontio）的人，因发明火炉和轮子而获得专利。
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专利法体系之后，1545年，威尼斯出现了最早的版权法体系。
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 当时，威尼斯的一个成文法中记载了如下内容：“本市在此颁布法令，从此以后，未经作者及其继承人许可，不得在本市印刷任何属于他们的文字。”1710年，英国出现了第一部现代版权法——《安娜法案》（the Statute of Anne）。该法赋予作者“21年独有印刷的权利和自由”。此后，法国于1793年制定版权法，充分体现了法国资产阶级革命“天赋人权”的精神，不仅像英国法一样保护作者的经济权利，更注重对作者精神权利的保护，成为后来大陆法系国家版权法的典范。

专利和著作权法之后出现了商标法。法国是世界上最早进行商标立法的国家。1803年，法国制定《关于工厂、制造场和作坊的法律》，将假冒商标定为私自伪造文件罪。1804年的《拿破仑法典》第一次确认商标权为财产权。1857年，法国又制定了《关于以使用原则和不审查原则为内容的制造标记和商标的法律》，被认为是世界最为系统的商标法。此后，英国于1862年颁布《商品标记法》，美国于1870年制定《美国联邦商标条例》，德国于1874年颁布了《商标保护法》，日本于1884年颁布了《商标条例》。

现代意义的反不正当竞争法出现于19世纪末。1890年美国通过的《谢尔曼法》被认为是世界上第一部反不正当竞争法。该法成为其后欧洲各国立法的样板。

从17世纪到19世纪后期，欧洲国家率先在世界上建立了知识产权保护制度。此后，世界各国相继建立起自己的知识产权保护体系。目前，世界上大多数国家都有自己保护专利、商标和版权的法律体系。

尽管如此，当时各国的知识产权立法不仅差异极大，而且缺乏立法协调。随着世界经济的发展及各国经济贸易交往和纠纷日益增多，协调各国知识产权制度成为一个重要的课题。19世纪后期以来，保护知识产权的国际公约逐渐出现。1883年，由比利时、西班牙等11国发起，在巴黎签订了《保护工业产权巴黎公约》。1886年，由英国、法国、德国、意大利等10国发起，在瑞士首都伯尔尼签订了《保护文学艺术作品伯尔尼公约》。

经过各国政府的共同努力，现在，知识产权的各个领域都有了国际公约。这些公约有的是对程序的规定，有些则是对实质权利的规定。但是，无论程序还是实体方面的规定，这些公约只涉及知识产权的某些领域。此外，没有任何一部知识产权的国际公约将知识产权与国际贸易关系联系在一起。

乌拉圭回合谈判首次将知识产权问题列入贸易领域，并于1993年达成《与贸易有关的知识产权协定》。该协定是近两个世纪国际知识产权制度的总结和发展，第一次把知识产权与国际贸易联系在一起，规定了贯彻执行知识产权的强制措施，是知识产权制度发展历史上的一个里程碑。

第二节 知识产权保护理论

霍克曼将知识财产（IP）定义为“具有商业价值的信息”，将知识产权（IPs）定义为“由公共意愿给予知识财产产权地位的想法、发明和创造性表述的综合”。他认为，知识产权包括工业产权和版权，以及所谓的邻接权。工业产权保护的关键，在于通过专利和商标保护发明创造，而版权主要保护文学和艺术作品。商标虽然就形式而言属于知识财产，但本质上并不是真正的知识产品。产地名称根本就不属于知识的范畴，然而也包含在《TRIPS协定》中，原因是作为潜在的贸易保护手段，贸易中产地名称的重要性不容忽视。专利、版权和邻接权以及工业秘密和工业设计的保护具有广泛的相似性，其目的与允许产业差异和为增加消费者信息而进行保护的商标和产地名称有本质的不同。
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关于知识产权的保护有四种论点：“自然权利”
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 “社会回报论”
 
[9]

 “激励论”
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 和“披露论”。
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 这些论点都受到一定的质疑。

“自然权利”的观点充分体现在法国专利法的序言之中：“每个新颖想法的实现和发展，皆因创造人的构想有利于社会。如果不将工业发明当作创造人的财产，就会对其权利造成实质性侵犯。”法学实证家主张，由于工业产权不具有任何占有、控制、转让和恢复等物质权的特征，因此，只有对工业产权提供法律保护，才能使之更好地服务于社会。但是，相反的观点认为，社会为创造性活动提供了必不可少的条件和环境。没有任何发明，任何艺术和文学创作，可以不依靠社会提供的教育以及前人经验的帮助，完全源于创作者自己的智慧而得以实现。因此，发明创造者不能否认社会对其部分成果拥有可主张的权利。

“回报论”的观点认为，社会对知识产权的创造行为存在道义上的回报义务。但是，承认这种观点，并不等于承认知识产权的垄断保护是回报的最好方式。在一些国家，包括中国，对发明人的回报可以是国家授予的荣誉称号、奖章和奖金等。还有一些国家采取发明人保证体系制度，即由国家征用发明，发明人根据发明的使用率计算收入。

“激励论”的观点认为，工业产权的保护是对发明和创新的一种激励。这种观点源于1593年迦俐略对威尼斯公国提出的著名的专利保护要求。迦俐略说，“我十分不满意，由我花费巨大的精力和可观的费用创造和发展的发明，作为我的财产，成为任何想要使用它们的人的共同财产……”
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 但是，有观点认为，这个论点没有得到证据的证实。因为发明者会因为专利保护而进行更多的专利实践，会因缺乏保护而减少这样的实践活动只是一种理论上的推断。现实中，在发达国家的澳大利亚和加拿大，其专利保护体制并没有明显对当地发明创造活动的激励机制，同时，这两个国家的专利权人中，外国公司的比例很大。

“披露论”的观点认为，如果没有工业产权保护，发明人就不会花代价进行研发，并将成果公之于世。但是，相反的观点却认为，竞争对手“免费搭车”的可能，恰恰会挫伤发明人的积极性。仿制，由于其低成本，正是工业产权领域特有的弊病。

GATT乌拉圭回合中，有关《TRIPS协定》的争论，实质上是关于知识产权保护两种不同观点的争论。两种观点中，一种是基于司法公正的考虑，另一种则是基于知识产权保护与国内和全球经济利益关系的考虑。

从司法公正的角度来看，由于“自然权利”论将人看作是其劳动成果的自然拥有者，未经许可而使用他人的发明往往被当作剽窃。基于这样的观点，允许个人或社会使用个人创造成果而完全不予补偿，是对人身自治权，甚至是对人身完整性的攻击，其本质与奴隶制无异。两者之间唯一的区别，是发明创作者可以自由选择。

但是，纯逻辑而言，这个推理方式将税收，或任何个人劳动向社会的非自愿转让视为掠夺。必须考虑到，社会有权对发明者的部分成果主张权利。正如前面在“自然权利”的论述中提到，任何发明都不可能离开社会土壤的孕育。因此，知识产权保护的根本问题，不是是否应当根据什么理论对其进行保护的问题，而是保护是否应当有所限制的问题。如专利保护应当是10年，20年，或者更长？从这个角度出发，我们不难发现，产权保护的核心，是如何对发明者的成果进行补偿，因此是产权持有者权利与社会公共利益的平衡问题。而补偿的方式有多种，可以是产权的方式，也可以是其他方式。

一旦我们把知识产权保护看作是补偿问题，在确定适当的保护水平时，就必须考虑众多的因素。对发明的保护不够等于经济剥削。保护过多，又会使产权人利用垄断控制牟取暴利。

有关知识产权保护的经济理论简单明了。一方面，只有当发明创造的社会价值得到充分的补偿，才会使个体产生足够的动力发明创造。否则，创造性实践虽不会完全消失（有的发明并不是基于经济利益的考虑，可能是偶然的发现也可能是个人爱好等），但却会减少。此外，如果任由他人无偿占用，或付出很少就获得发明创造的部分或全部经济利益，对新发明的投资就将大大地减少，甚至无法获得。另一方面，保护造成的垄断，也会对经济产生负面的影响，如生产成本过高、白白丧失仿制与改进所带来的经济价值等等。

举例说明。假设某国对某新型药品的专利保护为15年。保护期延长至20年时，一些本来不会得到投资的衍生药品获得了投资，被发明出来。但是，保护期的延长，延缓了低成本仿制产品进入市场。因此，只有当保护期的延长给发明带来的额外动力，大于延缓仿制产品进入市场的损失时，保护期的延长才有意义。不同的国家，廉价药品早日进入市场的重要性，与更多新药发明的重要性是不同的。

上述经济分析告诉我们，在知识产权的保护上要注意两个方面的负面影响：过度保护带来的经济浪费和过度保护造成的损失。近来，对专利保护的经济分析发现，严格的专利保护造成研发经费的浪费。由于这种保护具有“胜者为王”的特性，致使各大公司大量重复投入，力争成为第一个掌握专利的人。与此同时，专利垄断使消费者承担过高的成本，且过度保护给仿造业造成收入和就业机会的损失。同时，上述经济分析结果表明，一个统一的、可以使经济利益最大化的保护水平是不存在的。1985年，联合国贸易与发展大会的一项研究对100家跨国公司进行了调查，结果发现，专利对促进创新的作用因产业和国家的不同而不同。

不同的产业中，对知识产权进行保护的价值，更多地取决于相关发明商业寿命的长短。因此，化学和医药公司是专利的主要使用者，而电信和机械工程公司则大多依赖于商业秘密的保护。
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 此外，对知识产权保护的需要因国家的不同而不同。在一些发展中国家，模仿比发明更加有利于国民经济的发展。这些国家倾向于选择较为宽松的知识产权保护体制。这样的体制通过鼓励模仿他国发明使国家获得更大的经济利益，同时，自身经济又不会因此而遭受损失。由于仿制产品价廉物美，这样的体制还有利于消费者。因此，就这些发展中国家而言，如果研发还不是当前国家利益的需要，也不是国家将来经济发展的需要，接受TRIPS，将知识产权的保护水平提高到发达国家水平就是一个赔本的买卖。

撇开眼前利益不谈，发展中国家接受TRIPS是否至少可以指望长远利益？有观点认为，TRIPS可以为发展中国家带来长远的经济利益。因为保护的增强同样提高发展中国家的发明创造力。其次，非发展中国家的新发明为世界带来经济利益，在经济全球化的环境下，发展中国家也将分享其中的一部分。再次，很多国家的经济发展得益于其他国家的发明创造，因此，长远地看，提高保护水平将会给发展中国家带来利益。

然而，经济分析结果表明，这些结论可能是错误的。发达国家在计算它们因发展中国家对知识产权保护不力而遭受的经济损失是基于一个错误的假设，那就是，如果发展中国家对知识产权提供适当保护，原装产品的消费数量将等同于仿制产品的消费数量。事实上，即使提供适当保护，原装产品仍然会比仿制产品昂贵，因而对其需求将会下降。因此，笛耳多夫（Allan Deardorff）认为，对知识产权的额外保护所产生的边际效益，即额外保护的诱因下发明的产品所带来的经济利益，不见得能抵消原装产品高于仿制产品价格给消费者带来的损害。如果现有的保护已经能够满足市场需要，提高保护就会导致研发产品资源的不合理配置。如果现有保护所产生的经济利益已达到效益的边际，将有限的资源用于新的发明创造，也许不如将其直接用于现有发明的开发。

还有一种经济分析观点认为，提高知识产权保护水平使投资者的技术、工序、商业秘密和最终产品得到有效的保护，能够为发展中国家吸引到更多的投资和技术转让。但是，实践经验表明这只是理论上的推测。与此相对的观点认为，直接与投资者就具体保证进行协商才是真正有效的方式。

根据相对优势贸易理论，一国采取较强或较弱的知识产权保护体系，取决于该国的竞争优势究竟是依赖于发明，还是对其他发明的仿制改造。本质上，这是关于如何在仿制和发明之间分配国家资源的问题。严格按照贸易理论，一国应根据本国不同产业中发明与仿制的竞争优势来决定对具体产业的保护力度。譬如，在欧美最发达国家的出口产品中，本国技术含量的比例远远高于其他国家，因此，在这些国家采取高水平的知识产权保护是合理的选择。但是，大部分发展中国家的竞争优势是仿制和改造，因此较低的保护水平是这些国家合理的选择。

这个理论对所有在仿制改造上具有竞争优势的国家适用。例如，20世纪60～70年代日本高速的经济增长，很大程度是因为日本成功仿制和改造了其他国家和地区的先进技术，同时，在本国某些行业战略性地使用了知识产权保护以鼓励行业发明。

相对优势经济理论证明，贸易自由化将同时为实行贸易自由化政策的国家经济和全球经济带来经济利益。但是，知识产权的保护却不能简单适用这个结论。实践证明，至少在某些部门，提高知识产权保护水平在增加某些国家经济利益的同时减少了某些国家的经济利益。因此，必须对知识产权保护与各国国内经济和全球经济的影响进行单独、全面的经济理论分析。由此可以得出一个重要的结论，那就是不同国家，至少在准确的经济理论论证产生之前，有权在知识产权保护上采取不同的政策。产生于知识产权保护的分歧，绝非单纯国家利益竞争或冲突的问题，因此不应单纯通过协调解决。

撇开共同利益增长不谈，提高知识产权保护是否一定使获益国家所得大于受损国家的损失？笛耳多夫认为，在某些国家，完全放弃知识产权保护可以使全球经济利益最大化。因为就这些国家而言，专利保护使发明人获得的边际增长效益，不足以成为他们进一步发明的动力。但是，就发展中国家而言，知识产权保护水平的提高使它们不能仿制或进口仿制品，导致直接的经济损失。此外，如果增强保护以后，建设性资源从具有竞争优势的仿制活动，转移到了竞争优势较弱的发明活动，就会降低全球分配的效率。

马斯卡司（Maskus）在笛耳多夫观点的基础上发展出一个知识产权保护与全球利益的模型。运用这一模型，他对美国国际贸易委员会关于低水平知识产权保护对其他国家影响的有关数据进行了分析。在假设弹性供求关系存在的情况下，马斯卡司的分析得出结论：“在信息进口国提高知识产权保护将损害全球静态经济利益。”根据他的数据分析，只有在动态假设的情况下，
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 才能得出提高保护使全球利益增加的结论。格罗斯曼（Grossman）和赫普曼（Helpman）的研究也表明，在发展中国家提高知识产权保护将减少全球利益，因为其效果延缓了发明产品进行廉价仿制和生产的过程。

第三节 WTO的知识产权保护体系

一 《TRIPS协定》的产生

根据GATT第20条，知识产权并不属于GATT的调整范围。《TRIPS协定》的出现，是全球信息化社会出现的结果。1973～1979年的GATT东京回合谈判不包括知识产权，而且回合谈判中将GATT原则扩展到新领域的提议，遭到发展中国家的强烈反对。进入20世纪80年代，知识财富本身的价值并没有特别的增长，但技术和技术资源利用的全球化，使世界财富迅速增长时，使知识商品国际化的技术发展迅速。快速的技术革新以及知识信息在增加经济附加值上的重要作用，使控制信息和知识资源成为经济发展的重要因素。

国际上保护知识产权的国际公约已经存在了一个多世纪，但是，直至20世纪70年代初，随着“世界知识产权组织”（WIPO）的建立，对知识产权的规范才开始起步。及至20世纪80年代，WIPO体系存在的一些问题渐渐暴露。这些问题主要体现在三个方面：第一，WIPO只强调对知识产权的认定而缺乏世界范围内权利实施方面的规定；第二，国际社会中还有很多国家没有签署任何一个知识产权保护方面的公约；第三，世界知识产权组织无法对不遵守协定的成员进行有效的制裁。

与此同时，20世纪70年代末，一些经济最发达国家，如美国、欧盟等，正面临世界，尤其是亚洲和拉丁美洲一些新兴工业化国家（NICs）出口产品的激烈竞争。这些发达国家认为，NICs和广大发展中国家缺乏对知识产权的适当保护，致使商品假冒行为泛滥，严重影响其贸易收入。

1979年，美国和欧共体达成“关于阻止假冒商品进口措施的协议”草案，
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 并于1980～1982年间，与加拿大、日本、瑞士通过非正式会议，达成“反假冒守则”（Anti-counterfeiting Code）修正草案。
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 在1982年为乌拉圭回合谈判召开的部长级会议上，美国建议将“守则”草案纳入GATT。这一提议遭到以巴西、印度为首的发展中国家的强烈反对。发展中国家认为，所有关于知识产权的争议，属于世界知识产权组织（WIPO）的管辖范畴。GATT只规范与有形货物贸易有关的问题，对商标假冒行为没有管辖权。
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经过多方斡旋，1986年9月20日发起乌拉圭回合谈判的部长级会议对有关知识产权的问题做出以下宣言：“为减少国际贸易中的扭曲和阻碍，促进知识产权的有效充分保护并保证实施知识产权保护的措施和程序本身不成为合法贸易的障碍，本次谈判将澄清GATT条款和设计恰当新规则和纪律。”

1987年1月28日，有关知识产权的谈判以“与贸易有关的知识产权，包括假冒商品”的标题确定下来，成为乌拉圭回合谈判三大议题之一。1992年，GATT发布一份题为“乌拉圭回合——向贸易、发展和现代社会挑战回应迈出的巨大一步”的通报，总结了缔结知识产权协定的四个原因：第一，发明创造是公司与公司、国家与国家之间竞争的主要财富，对知识产权的保护已成为国际竞争的一个关键因素；第二，假冒产品涉及从药品到汽车零件、奢侈品等多种产品，销量达到令人吃惊的程度；第三，知识产权保护是促进技术进步的一个重要因素，它可以鼓励国家之间的技术转让，并促进投资和就业；第四，由于各国在知识产权保护水平上的差异，知识产权保护问题在近年已成为引发国际贸易冲突的原因之一。

在乌拉圭回合谈判中，与贸易有关的知识产权谈判争论激烈。这一点从《与贸易有关的知识产权协定》复杂而广泛的规定可以略见端倪。谈判中，欧美等最发达国家将重点主要放在两个问题上。

其一，许多发展中国家，包括一些新兴工业化国家，对知识产权，尤其是药物的专利保护，期限较短、定义范围较窄，导致知识产权产品的模仿品主导了这些国家的市场。由于海外市场被这些模仿品占据，在知识产权产品上投入巨额前期研发资金的欧美最发达国家经济损失严重。同时，发展中国家不仅对知识产权保护不适，对诸如药品类专利产品的专利授予程序更是缺乏透明度，并缺乏法律保护的稳定性和确定性。

其二，一些发展中国家政府，对大量充斥本国市场的非法复制、伪造、假冒产品熟视无睹，任由音像制品的非法复制，著名商标的侵权，著名商品的伪造、假冒等泛滥市场，给产权人带来严重的经济损失。

发展中国家则认为，知识产权保护是一个政策问题。相关贸易理论并不支持知识产权保护的一致性。例如，专利保护授权专利持有者对其发明实行垄断，在激励发明创造的同时，损害了消费者的利益。其次，保护抑制了竞争者对专利内容的仿造和改进，而这些仿造、改进本身，含有重要的经济价值。一国知识产权的法律保护标准，往往是该国平衡社会公共政策与鼓励创新和技术进步的结果，因此存在差异是正常的。此外，如果要求发展中国家采用发达国家的知识产权保护标准，将会对发展中国家人民的福利和经济发展造成相当不利的影响。比如，药品专利的长期保护不利于人民的健康，尤其不利于贫穷人口的健康，而对农药专利的长期保护，则会大大影响粮食生产的安全和人民身体的健康。

然而，在发展中国家中也存在要求知识产权保护的利益集团，如创造和使用知识产权的产业。这些利益集团要求政府接受《TRIPS协定》。因为知识产业的技术转让，通常是在引进外国直接投资的过程中完成，要吸引这样的投资，往往必须以强有力的知识产权保护为前提。此外，发展中国家对不接受《TRIPS协定》有一种担忧，担心如果没有有关知识产权的规定将使它们更容易受到来自发达国家的单边压力。于是，基于上述多种因素，加上发达国家以在农业和纺织品谈判方面做出让步为条件，《TRIPS协定》终于与WTO一起诞生。

二 《TRIPS协定》内容简介

《TRIPS协定》主要是关于每一类知识产权保护的基本原则，共7个部分。第一部分是义务性质和范围以及国民待遇、最惠国待遇的一般规定和基本原则。第二部分规定了每个WTO成员必须在其国内法律中为八大类知识产权提供的最低保护标准，它们是：版权及相关权利，商标，地理标识，工业设计，专利，集成电路布图设计（拓扑图），未披露信息，合同许可中反竞争行为的控制。第三部分是对WTO成员境内实施知识产权的要求。第四部分是关于知识产权的取得和维持及当事方之间的相关程序。第五部是争端的防止和解决。第六、第七部分分别涉及过渡性和机构安排。

《TRIPS协定》规定了对知识产权保护的最低标准。任何成员可以在此基础上对知识产权提供更好的保护。协定鼓励WTO成员提高保护标准。以下是一篇介绍《TRIPS协定》的文章。


与贸易有关的知识产权协定
 
 
[18]



《与贸易有关的知识产权协定》（《TRIPS协定》）为知识产权保护，以及知识产权保护在WTO成员中的执行制定了综合的标准。它要求各WTO成员适用国际上最重要的知识产权公约的实体义务，为这些公约规定的义务提供实质性的额外保护措施，并保证重要的执行程序在各WTO成员中的适用，以对知识产权提供保障。……

1.遵守多边公约

协定第2条要求WTO成员遵照《保护工业产权巴黎公约》（1967）的实体义务。第9条要求成员遵守《伯尔纳文学艺术作品公约》（1971）第1条至第21条以及其附件内容。……协定没有规定《伯尔纳公约》第6条之二中有关“精神权利”的内容。

2.国民待遇与最惠国待遇

第3条规定各WTO成员对知识产权保护实行广泛的国民待遇义务。它要求一国政府在知识产权保护上给予其他国家“国民”不低于其本国国民所享有的待遇。“国民”的含义根据四个相关国际公约（《巴黎公约》《伯尔纳公约》《罗马公约》和《保护集成电路华盛顿公约》）主体获得保护的条件定义。任何获得这四个条约保护的个人或实体，都可以获得WTO成员以国民待遇为基础《TRIPS协定》项下提供的保护。

协定也为WTO成员规定了广泛的最惠国待遇义务。……第3条脚注明确指出，国民待遇和最惠国待遇原则总体上适用于“影响知识产权的效力、取得、范围、维持和实施事项，以及本协定专门处理的，影响知识产权使用的事项”。

广泛的国民待遇和最惠国待遇有少数例外。对于表演者、录音制品制作者和广播组织，国民待遇和最惠国待遇仅限于《TRIPS协定》所规定的权利。同时，协定允许成员继续行使某些保护知识产权国际条约规定的例外。WTO协定生效前的知识产权利益和GATT中的司法协助、法律执行不适用最惠国待遇原则。此外，WIPO主持订立的多边协定中，有关取得或维持知识产权的程序，如专利合作条约中的相关规定，不适用国民待遇与最惠国待遇原则。

3.版权与相关权利

协定明确了《TRIPS协定》与《伯尔纳公约》的关系，指出保护版权的基本原则是将保护延伸至表达方式，但不包括思想、程序、操作方法或数学概念本身。这个原则体现在美国版权法案第102（b）节中。

协定第10条明确指出，所有的电脑程序属于《伯尔纳公约》中的“文字作品”，并要求各WTO成员依此对其进行保护。本条要求版权保护包括对内容进行选取或编排而产生的数据汇编或其他材料。

协定第11条要求成员至少就电脑程序和电影作品规定排他出租权（授权或禁止就其作品向公众进行商业性出租的权利）。关于电影作品的出租权，除非此种出租导致对该作品的广泛复制，从而损害了作者复制该作品的排他性权利，成员可以不必对其提供出租权保护。

协定第12条规定了保护版权作品的最低期限。对很多作品来说，保护期限是作者寿命加上50年。如果作品保护期限不以人的寿命计算，根据第12条，保护的最低期限为50年（实用艺术与摄影作品除外）。

除非限制与作品的正常使用不相冲突，并且不无理损害权利人的合法利益，《伯尔纳公约》第9.2条禁止对复制权进行限制或规定例外。《TRIPS协定》第13条将这一规定的范围扩大到版权及相关权利中的所有排他权。因此，WTO成员只能在很小的范围内规定限制和例外……

第14条要求成员对录音制品制作者提供50年的保护期限，并允许权利人授权或禁止直接或间接对其作品进行复制，或对其作品进行商业性出租的权利。但是，1994年4月15日（马拉客什签署WTO协定及其附件的日期）之前已就录音制品的出租实施权利人公平付酬制度的成员可以维持其制度（只有日本和瑞士满足这个要求）。

对于表演者，协定要求WTO成员允许他们阻止未经其授权，将其现场表演进行固定、广播或复制的行为。广播组织也享有相似的权利。但是，成员也可选择提供与《伯尔纳公约》规定同样的保护。同时，协定明确表示，《伯尔纳公约》第18条关于对现存作品保护的规定对录音制品适用。

4.商标

《TRIPS协定》第16条为符合第15条第一段定义的“商标”持有人规定了若干基本权利。例如，在相同产品或服务上使用相同标志，可推定导致混淆的可能，因此不得适当。第16条要求成员使用《巴黎公约》第16条之二关于保护驰名商标的有关规定，以及该条款确定商标是否“驰名”的标准。

协定第18条规定，对初次注册商标的保护期不得少于7年。此外，商标注册可以无限延续。

第19条是关于成员要求以商标使用作为维持商标注册条件的有关规定。根据这个规定，一个商标，至少连续三年不用方可被注销。但是，国家应当允许商标所有人证明，商标使用的障碍非出自本人意愿，而是由其他原因造成。第19条还规定了解释商标使用障碍的理由。这些理由包括对商标保护产品或服务的进口限制，以及其他的政府规定。针对商标注册，所有权人控制下的他人使用，应被视为商标的使用。

为保证商标作为一种标志，表明它所代表的服务或产品来源这一功能，第20条禁止对商标的使用规定特殊的条件，如要求一个商标与另一商标共同使用可能危害上述功能。但是，成员可以要求使用者将货物或服务生产企业的商标，与该企业代表具体的货物或服务的商标共同使用，但不得要求使用时将二者联系起来。

5.地理标识

第22条到第24条是对货物地理标识保护的规定。第22条要求成员提供措施，以便利害关系方防止对货物的说明使公众对货物的原产地产生误解，或防止构成巴黎公约第10条之二中规定的“不公平竞争”行为。此外，对于使公众对货物的原产地产生误解的商标，必须拒绝商标注册或宣布注册无效。条款还规定禁止使用文字上正确反映货物来源，标识却误导公众货物来自别国领土的地理标识。

第23条是葡萄酒和烈酒地理标识的附加保护规定。如果用于葡萄酒和烈酒的地理标识所代表的产品并非来自该标识标示的产地，即使已标明了货物的真实原产地，在使用和注册上，这样的地理标识都应当被禁。“同音字地理标识”，如果没有虚假地向公众表示货物原产于别国领土仍可受到保护。

第24条明确了第23条和第24条的有限例外。第一，识别葡萄酒或烈酒的地理标识商标在1994年4月15日前已在相同或有关的货物或服务上连续使用超过十年，或在该日期之前的使用为善意使用，则第23条不适用。第二，如果商标申请或注册为善意的行为，或如果早于该地理标识在其起源国获得本规定保护之前，或早于起源国对其进行保护之前，通过善意使用获得了商标权，则不得阻止这种地理标识在商品或服务或与此相关的领域连续和相似的使用。这两项规定为受影响商标产品的扩大生产提供了灵活性，避免对商标权带来损害。最后，只要在WTO生效之日，该葡萄品种的名字在批准继续使用的国家已经存在，成员可以继续在葡萄酒上使用这种已经存在的葡萄品种名字，无论该名字是否其他成员领土的地理标识。只要使用不会误导公众，这个规定的原则对自然人名字或其商业前任名字的使用同样适用。

第23条和第24条规定就本议题继续进行谈判。根据WTO协定第4条成立的TRIPS委员会负责监督有关多边体制葡萄酒地理标识的通知和注册谈判。成员还将对加强葡萄酒、烈酒独立地理标识进行谈判……

6.工业设计

协定第25和第26条要求保护新的，或原创并符合其他规定条件的独立工业设计。但是，功能设计不受保护。设计人有权阻止他人为商业目的，制造或销售受保护设计的复制品，或实质上是设计产品复制品的物品。此外，一国政府应当给予至少十年的保护期。第25条明确规定，政府应当通过工业设计法或版权法保护纺织品设计，并保证权利人获得及时和无须承担不合理费用的保护。

7.专利

a.授予专利的客体

第27条规定，各WTO成员必须对所有技术领域的任何发明授予专利，只要它们具备新颖性，包含创造性步骤（如非显而易见的步骤），并可供工业应用（如发明是可用的）。政府不能再因技术领域、发明地点或产品是否进口而对专利权的享有进行歧视。只有在少数严格定义的情况下，成员方可拒绝专利的授予。

WTO成员必须对所有科技领域的发明授予专利，包括医药、微生物以及非生物和微生物生产方法。成员可以拒绝授予植物专利，但应通过专利、其他特殊制度、或两者的结合来保护植物品种。……选择采用特殊制度保护植物品种的成员所采用的制度，应当符合《新植物品种保护国际公约》（UPOV Convention）。《TRIPS协定》要求，在WTO协定生效之日起四年后对动物和植物的保护水平进行审查……

尚未对医药和农用化学品提供产品专利保护的国家，WTO的特殊规定在WTO生效之日起开始适用。这样的国家应当立即制定过渡体系以受理这些产品的专利申请。申请经过审查后，新颖性的确定以提交申请日期为准。如果一项产品符合过渡体系申请客体的要求，该国在产品取得销售许可之后必须赋予其五年的排他性销售权，或直到专利的授予或拒绝的排他性销售权。第二个期限较短。要满足独家销售条件，产品必须在另一WTO成员处取得专利并获批准进行销售。

b.专利权的范围

第28条明确规定，专利权必须包括排除他人制造、使用、标价出售、销售或进口专利产品的权利。在满足一定条件的前提下，协定允许专利所享有的排他权利存在有限例外……

《TRIPS协定》对未经专利权人授权的专利使用规定了严格的条件，包括政府或经政府“强制”许可的第三人使用。这些条件（包括适用于半导体技术的特殊条件），同样适用于对保护集成电路布图设计权利的强制许可……

c.保护期限

第33条规定专利保护期为申请之日起至少20年。同时，专利期限可以延续超过从申请之日起算二十年的专利期限。

d.举证责任

专利部分最后的条款规定了专利执行程序中举证责任的分配问题。条款要求成员授权司法机关责令专利侵权被告证明所获相同产品的方法不同于已获专利的方法。这个规定可以协助专利权人证明侵权行为的存在。

8.对集成电路布图设计的保护

协定第35到第38条是对半导体集成电路布图设计保护的规定，保护水平与美国半导体芯片保护法案要求一致，包括对含有受保护布图设计产品的保护。条款要求非恶意侵权人在得知侵权时处理存货和订货以示诚意。第37条规定，第31条的强制许可适用于布图设计时的限制。根据规定内容，只有在公共非商业使用，或救济不公平竞争行为时才能对半导体技术进行强制许可。第38条规定，保护期限至少为十年。

9.对未披露信息的保护

第39条要求成员对秘密的、具有商业价值并已采取合理步骤保持其秘密性的未披露信息（贸易信息）提供保护。协定列举了一些构成对贸易秘密非法使用的行为，并且规定，某些情况下第三人获取未披露信息构成非法使用行为。

第39条要求，如果医药和农业化学品的销售许可申请中包含新的化学成分，有关信息应当得到保护，以防止不正当的商业使用。

……

11.实施程序

协定第三部分规定了详尽的要求以确保知识产权在各成员边境及领土内得到有效的保护。第1节要求成员制定公平、透明的实施程序，包括为产权人实施知识产权提供有效的司法程序。第49条规定，如果成员提供的行政程序裁定民事救济，此类司法程序应在实质上符合第2节所列原则。

关于司法程序，第2节要求各成员提供临时和最终强制性禁令、证据保全、民事赔偿以及其他知识产权救济。本节还包括保护当事方免受诉讼程序滥用损害的有关规定。

第3节要求成员制定有效程序，允许商标和版权持有人在一定的条件下，在口岸没收假冒和盗版货物。例如，为了保护合法的进口商，第55条规定，大多数情况下，应在十个工作日内提起扣押在口岸货物侵权与否的诉讼。适当情况下，这个期限可以延长至二十个工作日。诉讼可以由海关或诉讼被告以外的任何一方当事人提起。对担保的要求和加强海关信息的提供是本节的重要内容。

第4节要求成员在一定条件下制定除商标和版权以外的知识产权的边境执行程序。例如，如果一成员就专利、集成电路、贸易秘密或工业设计实行协定中规定的边境执行程序，任何因侵权指控而被扣押在海关的产品，只要交纳了保证金，必须在一定时间内予以放行。本节允许海关人员自行采取行动阻止侵权产品进口。

根据第5节的内容，WTO成员政府必须对商业领域故意侵犯版权和假冒商标的行为给予刑事处罚。对其他知识产权侵权行为也可采用刑事处罚，尤其是商业领域的故意侵权行为。

……

13.透明度和争端解决

第63条规定，成员必须公布有关知识产权的效力、范围、取得、行使以及防止滥用的法律、法规、终审判决和终局行政裁定，或至少使之可公开获得。成员还必须公布与其他WTO成员政府签署的任何协定。

第64条清楚表明，《TRIPS协定》争端适用WTO争端解决谅解协定的规定。但是，自WTO协定生效起五年内，成员不能对其他WTO成员提起“非违法之诉”（这一阶段已于2000年1月1日届满）……

14.过渡性安排

第65条和第66条规定了成员满足《TRIPS协定》规定义务的期限。所有成员在WTO协定生效起有1年的“宽限期”，之后必须适用《TRIPS协定》规定（至1996年1月1日）。任何发展中国家或由计划经济向市场经济转型的国家在一年宽限期之后，必须执行国民待遇和最惠国待遇条款。4年后，这些国家必须执行《TRIPS协定》的其他义务（至2000年1月1日）。对于在发展中国家中没有受到保护的技术，协定给予五年的额外宽限期使这些国家扩大专利保护的范围（至2000年1月1日）。在普遍适用的一年宽限期后，最不发达国家也必须适用国民待遇和最惠国待遇条款，但对《TRIPS协定》规定的其他所有义务的执行，可延迟到十年以后（至2006年1月1日）。在某些情况下，TRIPS委员会可以批准这些国家延长宽限期。使用过渡性条款必须遵守“停顿”原则，即在相关过渡期内所做的任何变化不能降低协定要求的水平。

三 《TRIPS协定》的基本原则

《TRIPS协定》的第一部分指出协定的一般适用范围并规定WTO成员对知识产权保护的基本原则。

1.最低标准

协定第1.1条指出，协定中规定的所有对知识产权的保护标准为各成员本国相关法律体系和实践的最低标准。在此基础上，只要不与协定规定相冲突，各成员方可以自行决定贯彻协定规定的方法及标准。

2.与其他知识产权公约的关系

协定第2条是有关方面的概括性规定：第一，前四部分不得与《巴黎公约》《伯尔尼公约》《罗马公约》和《IPIC条约》（集成电路知识产权条约）四个国际公约规定的义务冲突
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 ；第二，在履行第二、三、四部分义务时，必须同时遵守《巴黎公约》1967年文本第1～12条以及第19条的规定。
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应当注意的是：第一，协定仅规定前四部分与四个公约不相冲突，至于第五、六、七部分则可能与这些公约冲突；第二，协定仅指出上述四个公约及依《巴黎公约》所成立的其他工业产权的专门公约与协定之间的关系，不涉及与其他知识产权国际公约的关系。

3.国民待遇

协定规定的国民待遇原则在其他知识产权国际公约中普遍存在。协定第3条规定，在遵守《巴黎公约》《伯尔尼公约》《罗马公约》或《IPIC条约》例外的前提下，WTO成员给予其他成员国民的知识产权保护“不得低于给予本国国民的待遇”。作为上述规定的补充，第1.3条将国民待遇原则扩展到一些不能明显归类为知识产权的问题，或与知识产权实施有关的问题，如“民事和行政程序及救济”问题，
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 “与边境措施相关的特殊要求”
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 中对侵权交易物品进行边境控制的特殊规定。
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 与此同时，第3条扩大了现有知识产权的保护范围，规定国民待遇原则适用于表演者、录音制品者和广播组织。

虽然协定允许成员采用《巴黎公约》《伯尔尼公约》《罗马公约》和《IPIC条约》中的国民待遇例外，但规定，如果成员采用《伯尔尼公约》第6条例外，
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 或《罗马条约》第16（1）（b）条“关于广播机构的特定权利”的规定，应通知TRIPS理事会。
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 此外，成员可以采用司法和行政程序例外，包括在成员管辖范围内指定送达地址或委派代理人方面规定的例外，但要求采用上述例外必须是为了遵守与本协定规定不相抵触的法律和法规的需要，且“这种做法的实施不会构成对贸易的变相限制”。
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1997年，受GATT有关国民待遇裁定的启发，专家组在“印度—药品和农用化学品的专利保护案”
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 中裁定，《TRIPS协定》保护外国公司对竞争条件合理的预期以及与他们预期相同的竞争条件。

关于“国民”的定义，应理解为符合上述四大公约保护标准的自然人或法人。这四大公约为：保护商标、地理标识、工业设计和专利的《巴黎公约》，保护版权和相关权利的《伯尔尼公约》，保护表演、录音、广播权的《罗马公约》，以及保护集成电路布图设计的《IPIC条约》。
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4.最惠国待遇

协定的最惠国待遇原则是知识产权法律体系的一个创新。以往的知识产权体系从未有过这样的规定。在《TRIPS协定》中规定最惠国待遇，应当与TRIPS是一个关于贸易的知识产权法律有关。

协定第4条规定，“对于知识产权保护，一成员对任何其他国家国民给予的任何利益、优惠、特权或豁免，应立即无条件地给予所有其他成员的国民”。

下列利益、优惠、特权或豁免为最惠国待遇例外：（a）非知识产权保护的一般性国际协定司法协助或法律实施；（b）《伯尔尼公约》或《罗马公约》给予他国不属国民待遇性质；（c）本协定未规定的有关表演者、录音制品制作者以及广播组织的权利；（d）产生于1995年1月1日WTO协定生效前已生效的有关知识产权保护的国际协定，并已向TRIPS理事会做出通知，不对其他成员国民构成任意或不合理歧视。
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国民待遇与最惠国待遇中“保护”的含义包括：“影响知识产权的效力、取得、范围、维持和实施的事项，以及本协定专门处理的，影响知识产权使用的事项。”
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GATT与TRIPS之间关于国民待遇和最惠国待遇的最大区别是，在TRIPS中，相关标准是权利人的国籍而不是货物的原产地。

值得注意的是，协定规定，国民待遇和最惠国待遇不适用于“在WIPO主持下订立的有关取得或维持知识产权的多边协定中规定的程序”。
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 例如，《专利合作协定》规定，通过注册或申请而获得的知识产权保护，只要在任何一家国际代办机构（international processing office）办理或延期，即可在许多国家获得规定的保护。TRIPS中的国民待遇和最惠国待遇将不适用于上述规定。

5.权利用尽

“权利用尽”是知识产权体系中一个重要的议题，尤其是在商标权领域。在知识产权附属产品首次出售后，知识产权是否已被用尽？例如，当特定货物经产权人同意，或由产权人自己投入到另一国家市场并完成销售时，该产权人是否还有权在这个国家阻止此类货物从其他国家进口。

版权产品方面，大多数版权法规定，版权所有人可以控制受保护作品的进口。

商标产品方面，商标人当然希望能将商标产品的平行进口置于版权作品同样的地位，以便在不同的市场进行价格歧视销售。但是，权威判例裁定，商标人的权利在合法商标商品的首次销售时用尽，因此，商标人没有权利阻止商标产品的平行进口。

在乌拉圭回合谈判中，尽管国际商标协会（INTA）作了很大努力，各成员仍未能就知识产权权利用尽问题达成一致。因此，《TRIPS协定》回避了这个重要的知识产权问题，在第6条规定协定“不得用于处理知识产权的权利用尽问题”。

6.技术转让和公共利益考虑

基于公共政策目标的考虑，
 
[32]

 协定允许成员采用与协定规定一致的措施，以“促进对社会经济和技术发展至关重要部门的公共利益”，
 
[33]

 允许成员采取适当措施阻止“不合理地限制贸易，或对国际技术转让造成不利影响的做法”。
 
[34]

 上述规定意在承认UNCTAD主持制定的《技术转让守则》原则。该守则有一个禁止限制性商业行为的目录。目前，尤其在发展中国家，限制性商业行为已成为公平技术转让的障碍。

除了“社会经济和技术发展”的公共政策目标之外，考虑公共健康与营养，协定允许成员在制定或修改法律、法规时，采用必要措施保护公共健康和营养。具体针对公共健康，协定允许成员将“动物或人类的诊断、治疗和外科手术方法”排除在专利范围之外。
 
[35]

 但是，营养方面，协定只规定成员有义务“保护植物品种”。由此可以看出，成员不得以公共营养例外为由，拒绝对植物品种提供保护。
 
[36]



四 TRIPS规定下知识产权的实施

《TRIPS协定》的第三部分详细规定了每个WTO成员应向知识产权权利人提供的法律程序和补救措施。这一部分的规则，既要考虑各成员法律体系的不同，又要规定具体要求；既要达到保护的目的，又要考虑避免保护可能对合法贸易造成的障碍，同时防止法律程序和补救措施遭到滥用。因此，在知识产权保护实施程序上，这一部分不仅规定了WTO成员必须提供的法律程序和补救措施，而且对它们的有效程度作了规定。该部分内容包括五个方面：一般义务、民事和行政程度及补救、临时措施、边境措施和刑事程序。

1.一般义务

第三部分第一节规定了执法程序必须满足的义务，包括基本义务、
 
[37]

 程序原则、
 
[38]

 形式要求
 
[39]

 以及提供司法复审。
 
[40]

 基本义务包括采取措施防止侵权、阻止侵权的继续以及制止侵权，同时避免措施的应用造成合法贸易的障碍，并防止措施的滥用。程序原则为公平合理，不得过于复杂或花费过高，或包含不合理的时效或无休止的拖延。形式要求上判决采用书面形式，说明判决理由，将判决及时送达诉讼当事各方，提供听证机会，根据证据判决。然而，协定不要求各成员建立与一般法律实施制度不同的知识产权实施制度。
 
[41]



以下是专家组在“中国—知识产权保护案”中关于《TRIPS协定》第41.1条执法程序基本义务方面的裁定。该案案情及涉案中国《著作权法》第4条的内容请参见附件五相关部分。
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7.166 The Panel observes that Chapter Ⅴ of the（China）
 Copyright Law，titled “Legal Liabilities and Enforcement Measures”，includes Articles 46 and 47. Article 46 provides for civil liability for 11 types of acts of infringement，many of which correspond to the rights set out in Article 10. Article 47 provides for civil and administrative liability and investigation of criminal liability for eight specific types of action，many of which correspond to rights set out in Article 10.

7.167 It is undisputed that Chapter Ⅴ of the Copyright Law provides for enforcement procedures against acts of infringement of copyright，including orders to cease infringement，to pay compensation for damages and to confiscate the products of infringement，and provisional measures to order discontinuation of the infringement and to preserve property.

7.168 The Panel recalls its conclusion...that the Copyright Law，specifically the first sentence of Article 4，is inconsistent with China’s obligations （with respect to the rights specially granted by the Berne Convention） under Article 5（1） of that Convention，as incorporated by Article 9.1 of the TRIPS Agreement. In the absence of protection of the rights specially granted by the Berne Convention，there can be no enforcement procedures against any act of infringement of such rights with respect to the relevant works.

7.169 The Panel recalls that，in reaching that conclusion，it dismissed China’s argument that Article 4（1） of the Copyright Law does not remove copyright but only “the particularized rights of private copyright enforcement”. However，the Panel will accept that argument arguendo
 for the purposes of the claim under Article 41.1 of the TRIPS Agreement.

7.170 Article 41.1 of the TRIPS Agreement provides as follows：

“1. Members shall ensure that enforcement procedures as specified in this Part are available under their law so as to permit effective action against any act of infringement of intellectual property rights covered by this Agreement，including expeditious remedies to prevent infringements and remedies which constitute a deterrent to further infringements. These procedures shall be applied in such a manner as to avoid the creation of barriers to legitimate trade and to provide for safeguards against their abuse.”

7.171 This claim is made under the first sentence of Article 41.1. This raises certain interpretative issues. The first concerns the scope of application of this sentence，as expressed by the phrase “any act of infringement of intellectual property rights covered by this Agreement”.

7.172 The term “intellectual property” is defined in Article 1.2 of the TRIPS Agreement as follows：

“For the purposes of this Agreement，the term ‘intellectual property’refers to all categories of intellectual property that are the subject of Sections 1 through 7 of Part Ⅱ.”

7.173 The subject of Section 1 of Part Ⅱ is “Copyright and Related Rights”. Within Section 1，Article 9.1 incorporates Articles 1 through 21 of the Berne Convention （1971） and the Appendix thereto，with the exception of rights conferred under，or derived from，Article 6bis. Those provisions provide for the grant of various rights to authors in respect of their literary and artistic works. Any act falling within the scope of those rights carried out with respect to protected works without the authorization of the right holder or outside the scope of an applicable exception is a priori
 an act of infringement. Accordingly，an act of infringement of copyright in a literary or artistic work，as provided for in those provisions of the Berne Convention （1971） that are incorporated by Article 9.1 of the TRIPS Agreement，is an “act of infringement of intellectual property rights covered by this Agreement” within the meaning of the first sentence of Article 41.1 of the TRIPS Agreement.

7.174 China acknowledges that a right holder of a work denied copyright protection under Article 4（1） of the Copyright Law is denied “the particularized rights of private copyright enforcement”. China has explained Article 4（1） in the following terms：

“Its core principle is that the Copyright Law shall not enforce the protections of the copyright law for works the contents of which are illegal.”

7.175 In the Panel’s view，this is an acknowledgement that，despite the alleged existence of “copyright” under Article 2 of the Copyright Law，there are no enforcement procedures against any act of infringement of copyright in the relevant works，as required by Article 41.1 of the TRIPS Agreement.

7.176 China contested that the rights denied by Article 4（1） of the Copyright Law were “covered by ［the TRIPS］ Agreement”. This defence stems from China’s view that it is entitled，under Article 17 of the Berne Convention （1971），to deny the rights provided for in Article 5（1） of that Convention. The Panel recalls its findings...in which it rejected that view. Accordingly，that view provides no defence to the claim that the rights denied by Article 4（1） of the Copyright Law include protection against “act［s］ of infringement of intellectual property rights covered by ［the TRIPS］ Agreement”，within the meaning of the first sentence of Article 41.1 of the TRIPS Agreement either.

7.177 The second issue concerns the nature of the obligation to ensure that “enforcement procedures as specified in this Part are available under their law so as to permit effective action”. Article 41 is found in Part Ⅲ of the TRIPS Agreement. Therefore，the reference to the enforcement procedures as specified in “this Part” is a reference to the enforcement procedures as specified in Part Ⅲ of the TRIPS Agreement.

7.178 China asserts that the enforcement procedures in Chapter Ⅴ of the Copyright Law are “available” in the sense that the authors of all works have “access” to enforcement process irrespective of whether they have adequate evidence or a valid right to enforce. The Panel observes that this argument，in effect，asserts that a Member may make available the enforcement procedures as specified in Part Ⅲ of the TRIPS Agreement simply by not preventing right holders from filing and pursuing claims in vain.

7.179 The Panel notes that，whilst right holders whose works are denied protection under Article 4（1） of the Copyright Law may or may not have access to process，the enforcement procedures “as specified in ［Part Ⅲ］” of the TRIPS Agreement are far more extensive. This is clear，among other things，from the text of Article 41.1 of the TRIPS Agreement which specifies that these procedures include “remedies”. For example，Articles 44，45，46 and 50 of the TRIPS Agreement specify that the judicial authorities shall have the authority to make certain orders，such as injunctions，orders to pay damages，orders for the disposal or destruction of infringing goods，and provisional measures. Where copyright protection is denied to a work under Article 4（1） of the Copyright Law，the judicial authorities have no such authority under Chapter Ⅴ of the Copyright Law. It is not asserted that they are available in China under any other law. Therefore，this set of enforcement procedures，including remedies，is not available to the right holders as required by Article 41.1 of the TRIPS Agreement.

7.180 China asserts that an entire ban on publication of a work is a form of “effective action” and that “it is in a sense an alternative form of enforcement against infringement”. The Panel notes that the range of exclusive rights recognized under the Berne Convention （1971） that may be infringed is broader than simply a right to authorize publication. In any event，the effectiveness of a government ban on publication is beside the point. Part Ⅲ of the TRIPS Agreement includes a multilaterally-agreed minimum set of enforcement procedures that Members must make available to right holders against any infringement of intellectual property rights covered by the TRIPS Agreement. Where a Member chooses to make available other procedures-for enforcement of intellectual property rights or for enforcement of other policies with respect to certain subject matter-that policy choice does not diminish the Member’s obligation under Article 41.1 of the TRIPS Agreement to ensure that enforcement procedures as specified in Part Ⅲ are available.

7.181 For the above reasons，the Panel concludes that the Copyright Law，specifically the first sentence of Article 4，is inconsistent with China’s obligations under Article 41.1 of the TRIPS Agreement.

2.民事和行政程序及补救

《TRIPS协定》第二节是关于民事和行政程序及补救中程序、证据禁令、赔偿费及其他补救的规定。

（1）程序

权利人（包括联盟和协会）可以要求采用民事司法程序，包括有权获得及时和详细的书面通知，允许律师代理，不得强制当事人出庭以增加额外负担，提供措施以便识别和保护秘密信息等。
 
[42]



（2）证据

一旦当事方出示足够证据证明其权利要求，并且指明在对方控制之下的与证实其权利请求有关的证据，则司法机关在遵守适当情况下可保证所保护机密信息条件的前提下，有权命令对方提供此证据。如当事人无正当理由在合理期限内拒绝提供必要信息，或明显妨碍有关诉讼程序，在为当事人提供陈述机会后，可以根据已有证据做出初步或最终决定。
 
[43]



（3）禁令

保护知识产权很重要的一个民事程序是禁令救济。这个程序在新产品投入市场，而侵权行为可能损害新产品商业信誉建立的情况下尤为重要。同样，大范围的假冒注册商标产品，会破坏权利人商标的显著性，从而使商标注册无效。因此，协定规定，司法当局应责令当事人停止侵权，在海关放行之后，立即禁止含有侵犯知识产权的进口商品进入商业渠道（当事人在知道侵权之前已获得或已预购的商品除外）。但是，在强制许可的情况下，即符合第二部分规定的、政府使用或政府授权第三方使用的情况下，则可不适用禁令这一救济方法。在禁令不符合国内法时，成员应采取宣告式判决并给予适当补偿。
 
[44]



A.中间禁令（Interlocutory injunctions）

协定在关于临时措施的规定中，要求司法机关责令采取迅速和有效的临时措施防止对知识产权的任何侵犯，特别是防止货物进入其管辖范围内的商业渠道，包括结关后立即进入的进口货物。
 
[45]

 这里所指的临时措施，包括对知识产权保护具有特殊作用的中间禁令（Interlocutory injunctions）措施，即在进行是非曲直的审理之前保持现状（status quo）。尽管采取中间禁令的目的是起到保护作用，但在实际操作中，中间禁令成为决定当事人权利的基础。因为中间禁令之后的程序，要么是对中间禁令进行上诉，要么是直至最后裁定结果的产生。并且，协定规定，如导致根据案件是非曲直做出裁决的程序未在一合理期限内启动（该合理期限由责令采取该措施的司法机关确定），应被告请求，采取的临时措施应予撤销；如果未确定这一期限，则不超过20个工作日或31天，以时间长者为准。
 
[46]



（4）损害赔偿

协定规定了两种情况：已知情侵权和未知情侵权。对已知情的侵权，协定规定了实际赔偿原则，即司法当局责令侵权人向权利人支付足以弥补因侵权给权利人造成的损失和费用，以及可能的适当的律师费。对未知情的侵权，协定责令侵权人返还所得利润或支付法定赔偿额，或二者并处。
 
[47]



协定专门规定了对被告的赔偿：如果原告滥用执法程序给被告带来损失，原告应承担赔偿责任，包括费用，以及可能的适当的律师费。
 
[48]



如果当事方在相同市场上没有竞争关系，评估损失就会有困难。例如，在假冒驰名商标产品的情况下，被告是大量劣质产品的生产者。这些劣质产品被销售给予购买正品的消费者完全不同的消费群体。虽然侵权行为不可否认，但原告的消费者不会被假冒者直接抢走。然而，如果大量假冒产品损害了正品的声誉，则正品消费者就不再购买正品，致使原告失去这些消费者。在这种情况下，原告的损失计算将非常困难。

协定采取的表述语言是：“所受损害的赔偿或被告的利润”，后者正是针对这种损失计算上的困难而采取的另一种选择。

（5）其他救济

为有效制止侵权，一成员司法机关有权责令销毁已被发现侵权的货物，或至少以某种方式去处置，而避免对权利持有人造成任何损害。
 
[49]



（6）获得信息权

协定授权“司法机关有权责令侵权人将生产和分销侵权货物或服务过程中涉及的第三方身份及其分销渠道告知权利持有人，除非此点与侵权的严重程度不相称”。
 
[50]

 在这一规定中，侵权与损害的衡量十分困难。例如，大规模劣质假冒产品可能对一个高质量知名产品的经营者产生很小的影响，但从保护购买假冒商品的消费者利益角度来看，这种大规模的假冒行为对公共利益的影响可能很大。

（7）执法免责

在知识产权行政程序执法中常常会有随意和滥用权力的现象发生。为防止这种滥用，协定规定涉及知识产权的保护或执法，当政府机构和官员是善意采取或试图采取特定救济措施时，可免除他们为采取措施而应负的过失责任。
 
[51]

 之所以作这种规定，应和本条的标题“对被告的赔偿”相联系起来。它要求政府及官员们在执法过程中应尽可能地避免造成对被告不合理的侵害。

（8）行政程序

采用行政程序确认案件实体问题和决定民事救济时，应符合本节规定的原则。
 
[52]

 协定作这种规定，是因为有些国家处理知识产权案件主要依靠行政程序。协定要求在民事与行政程序采用相同的原则，这是世界各国立法及司法实践中越来越明显的趋势。

A.临时措施

协定规定，各成员的司法机关有权责令采取迅速和有效的临时措施，以阻止侵权并保存相关证据。为了防止证据被毁灭，或当迟延可能对权利人造成不可补救的损害时，司法机关可以在不对受影响各方举行听证会的情况下，只要给予了恰当的通知，并做事后审查，可以采取临时措施。如果在一定合理的期限内，没有启动实体程序，则被告有权要求撤销这些措施。如果临时措施被撤销，或因申请人的任何行为或疏忽而失效，或事后发现不存在对知识产权的侵犯或侵权威胁，则根据被告的请求，司法当局应有权责令申请人就有关的临时措施给被告造成的任何损害向被告提供赔偿。
 
[53]



B.边境措施

协定规定了与边境措施相关的特别要求，以防止使用冒牌或含有盗版内容的货物的进口。冒牌和盗版在知识产权侵权中最为猖獗。海关的边境拦截能有效地打击这些非法贸易活动。尽管《TRIPS协定》仅要求对冒牌和盗版货物的进口采取边境行动，但它暗示对侵犯其他知识产权的任何进出口货物也可以采取类似的行动。
 
[54]



协定将“冒牌货物”定义为“包括包装在内的任何如下货物：未经许可而载有的商标与此类货物已有效注册的商标相同，或者基本特征不能与此类商标相区分，并因此在进口国法律项下侵犯了所涉商标所有人的权利”。
 
[55]



协定将“盗版货物”定义为“任何如下货物：未经权利持有人同意或未经在生产国获得权利持有人充分授权的人同意而制造的复制品，及直接或间接由一物品制成的货物，如此种复制在进口国法律项下构成对版权或相关权利的侵犯”。
 
[56]



协定规定海关可以不经过司法程序，禁止侵权货物进入自由流通渠道。权利人在怀疑有冒牌或盗版货物进口时，必须书面提出采取行动的申请，并提供侵权的初步证据和供海关辨别有关货物的充分信息。海关方面则必须通知权利人申请是否已被受理，以及海关将在何时采取行动。采取的补救措施包括处理或销毁侵权货物，以避免对权利人造成损害。协定特别指出，不允许冒牌货物在未作改变的情况下，或通过另外的海关程序重新出口。但是，对于“微量”（de minimis
 ）进口，即个人行李中夹带的，或在小件托运中运送的非商业性少量货物，允许海关不采取行动。
 
[57]



与临时措施中的规定一样，在边境措施部分也有其他规定保证打击冒牌和盗版货物的措施不被滥用而妨碍合法贸易。海关行动的申请人可能需要提供保证金，并且如果未发现违法情形，他们应负责向货物所有人赔偿所造成的任何损失。受影响的一方则应迅速被告知货物已被暂停放行，并可立即要求对海关的行动进行审议。在申请提出后如果没有后续行动，那么货物将在10或20个工作日之后被放行。
 
[58]



C.边境措施案例

在“中国—知识产权保护案”中，就侵权产品的处置问题，专家组对中国海关措施的相关规定是否违反了TRIPS的边境措施相关义务作出了以下裁决。该案案情请参见附件五的相关部分。
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7.193 This Section of the Panel’s findings concerns three of China’s Customs measures. The Regulations on Customs Protection of Intellectual Property Rights （“Customs IPR Regulations”） were enacted by the Standing Committee of the State Council in November 2003 and entered into force in March 2004. The Regulations were formulated in accordance with the Customs Law and provide a procedure for Customs to take protective measures against goods suspected of infringing trademark，copyright and related rights and patent rights upon importation or exportation. Article 27 provides for the confiscation of goods determined to have infringed an intellectual property right and，in the third paragraph，sets out different options for the disposal or destruction of such goods. The parties agreed to translate the relevant text as follows：

“Where the confiscated goods which infringe on intellectual property rights can be used for the social public welfare undertakings，Customs shall hand such goods over to relevant public welfare bodies for the use in social public welfare undertakings. Where the holder of the intellectual property rights intends to buy them，Customs can assign them to the holder of the intellectual property rights with compensation. Where the confiscated goods infringing on intellectual property rights cannot be used for social public welfare undertakings and the holder of the intellectual property rights has no intention to buy them，Customs can，after eradicating the infringing features，auction them off according to law. Where the infringing features are impossible to eradicate，Customs shall destroy the goods.”

7.194 The Measures for the Implementation of the Customs IPR Regulations （“Implementing Measures”） were adopted by the Standing Committee of the General Administration of Customs in April 2004 and entered into force in July 2004. The Implementing Measures were formulated in accordance with the Customs Law and other laws and administrative regulations for the purpose of effectively implementing the Customs IPR Regulations. The parties agreed to translate Article 30 of the Implementing Measures as follows：

“Article 30 Customs shall dispose of infringing goods it has confiscated according to the following provisions：

（1）Where the goods concerned may be used directly for the social public welfare or the holder of the intellectual property rights wishes to purchase the goods，Customs shall181 hand the goods over to the relevant social welfare bodies182 for the use in social public welfare183 or assign them to the holder of the intellectual property rights with compensation；

（2）Where the goods concerned cannot be disposed of in accordance with Item （1） but the infringing features can be eradicated，they shall184 be auctioned off according to law after eradicating the infringing features. The proceeds arising from the auction shall be turned into the state treasury；and

（3）Where the goods concerned cannot be disposed of in accordance with Items （1） and （2），they shall be destroyed.

When Customs destroys the infringing goods，the holder of the intellectual property rights shall provide necessary assistance. In cases where relevant social welfare bodies use the infringing goods confiscated by Customs for the social public welfare，or the holder of the intellectual property rights assists Customs in destroying the infringing goods，Customs shall carry out necessary supervision.”

7.195 Public Notice No. 16/2007 was notified by the General Administration of Customs in April 2007. Public Notice No. 16/2007 was notified in order inter alia
 to regulate the auction of infringing goods by Customs in accordance with Article 27 of the Customs IPR Regulations. The parties agreed to translate the operative paragraphs as follows：

“1. Where the confiscated infringing goods are auctioned by Customs，Customs shall completely eradicate all infringing features on the goods and the packaging thereof strictly pursuant to Article 27 of the Regulations，including eradicating the features infringing trademarks，copyright，patent and other intellectual property rights. Any goods the infringing features of which cannot be completely eradicated shall be destroyed and shall not be auctioned.”

“2. Customs shall solicit comments from the holder of the intellectual property rights before the infringing goods are auctioned.”

7.196 It is not disputed that these three measures are all binding upon the General Administration of Customs. These three measures are referred to collectively in this Report as “the Customs measures”. ...

7.213 This claim is made under Article 59 of the TRIPS Agreement，which provides as follows：

“Remedies Without prejudice to other rights of action open to the right holder and subject to the right of the defendant to seek review by a judicial authority，competent authorities shall have the authority to order the destruction or disposal of infringing goods in accordance with the principles set out in Article 46. In regard to counterfeit trademark goods，the authorities shall not allow the re-exportation of the infringing goods in an unaltered state or subject them to a different customs procedure，other than in exceptional circumstances.”

7.214 This Article contains a number of key terms，such as “the right holder”，“the defendant”，“competent authorities” and “infringing goods” which are not defined in the Article itself but can only be understood by reading the whole Article in context.

7.215 Article 59 is found in Section 4 of Part Ⅲ of the TRIPS Agreement on Special Requirements Related to Border Measures. Section 4 sets out procedures for the suspension at the border by the customs authorities of the release into free circulation of goods. Article 59 sets out the step in these procedures that applies after goods have been found to be infringing. As such，Article 59 forms part of a set of procedures and its key terms must be understood in that context.

7.216 This reading is confirmed by the opening provision of Section 4. The first sentence of Article 51 provides as follows：

“Members shall，in conformity with the provisions set out below，adopt procedures to enable a right holder，who has valid grounds for suspecting that the importation of counterfeit trademark or pirated copyright goods may take place，to lodge an application in writing with competent authorities，administrative or judicial，for the suspension by the customs authorities of the release into free circulation of such goods.”

7.217 This sentence refers to “procedures to enable a right holder...to lodge an application...for the suspension by the customs authorities of the release into free circulation” of certain goods. These procedures must conform with “the provisions set out below”. The “provisions set out below” are the provisions of Section 4，which include Article 59.

7.218 The description of the procedure as one for an “application” for “suspension” does not appear to exclude related aspects of the procedure in the provisions set out below，such as the provisions on ex officio
 action in Article 58 or the remedies as a result of application and/or suspension set out in Article 59. Rather，the procedures in Section 4 form a set that must be read together. This is reflected in the second sentence of Article 51 （with respect to other goods，set out below） that refers to “such an application” （i.e. an application such as that referred to in the first sentence） being subject to “the requirements of this Section”. This tends to confirm that the “provisions set out below” Article 51 include the whole of Section 4.

7.219 The need to read provisions in the context of the relevant Section is a feature of Sections 2，3 and 4 of Part Ⅲ of the TRIPS Agreement. Whilst some provisions refer expressly to prior provisions，such as Articles 52，54 and 56，many others do not，such as Articles 53.1，55，57 and 59，but rather rely on context for clarity. This confirms that the provisions of Section 4 must be read as a coherent set of procedures and not in isolation.

7.220 Therefore，the Panel will refer to other provisions of Section 4，in particular to Article 51，in its interpretation of certain terms used in Article 59.



“infringing goods”



7.221 The first sentence of Article 59 applies to “infringing goods”. The ordinary meaning of these words is not limited to goods that infringe any specific rights. However，read in context，there are certain limitations. The first sentence of Article 51 provides for the relevant procedures to apply，as a minimum，to “the importation” of “counterfeit trademark or pirated copyright goods”. This applies to Article 59 ...

7.222 Article 51 expressly allows Members to provide for procedures at the border for other infringing goods as well. The second and third sentences of Article 51 provide as follows：

“Members may enable such an application to be made in respect of goods which involve other infringements of intellectual property rights，provided that the requirements of this Section are met. Members may also provide for corresponding procedures concerning the suspension by the customs authorities of the release of infringing goods destined for exportation from their territories.”

7.223 Both these sentences use the word “may”，indicating that they are optional provisions. The second sentence provides for an optional extension to “other infringements of intellectual property rights”. This is a reference both to goods that infringe trademarks and copyright without constituting counterfeit trademark goods or pirated copyright goods，as well as to goods that infringe other categories of intellectual property rights，such as patents. The second sentence includes an express condition that applies where Members provide border measures for other infringements of intellectual property rights，namely “provided that the requirements of this Section are met”. The requirements of that “Section” include those found in Article 59. Therefore，to the extent that a Member provides for such an application to be made in respect of goods involving other infringements of intellectual property rights，such as patents，the obligation in Article 59 applies.

7.224 The third sentence of Article 51 provides for an optional extension to “infringing goods destined for exportation” from a Member’s territory. The terms of the third sentence do not attach any express condition to this option. An option with respect to “corresponding procedures” is not，on its face，an obligation that procedures shall correspond. The omission of any express condition in the third sentence stands in contrast to the proviso
 in the second sentence，which also serves the purpose of providing for an optional extension of the border measures. Whilst it would not have been appropriate to include an identical condition to that found in the second sentence，as the requirements of Section 4 refer to importation，the third sentence could nevertheless have included an express condition that the procedures with respect to infringing goods destined for exportation shall correspond to those set out in the Section，or shall comply with the principles thereof. However，it does not. Read in context，this omission is not ambiguous. Therefore，the Panel finds that there is no obligation to apply the requirements of Article 59 to goods destined for exportation.

7.225 Turning to the measures at issue，the Panel notes that the Customs IPR Regulations，in Article 2，provide that “Customs protection of intellectual property rights in these Regulations means the protection provided by the Customs for the exclusive rights to use a trademark，copyrights and their related rights，and patent rights （hereinafter referred to as intellectual property rights） ...”. The same is true of the Implementing Measures and Public Notice No. 16/2007，that both implement the Customs IPR Regulations.

7.226 It is apparent that the intellectual property right infringements covered by the Customs measures include not only counterfeit trademark goods and pirated copyright goods，but certain other infringements of intellectual property rights，namely other trademark-infringing goods，other copyright-infringing goods，and patent-infringing goods. For the reasons set out in paragraph 7.223 above，the Panel finds that Article 59 applies to the Customs measures as those measures apply to all these infringements of intellectual property rights.

7.227 The Panel notes that the Customs IPR Regulations，in Article 2，also provide that “Customs protection of intellectual property rights in these Regulations means the protection provided by the Customs...related to imports or exports ...”. The same is true of the Implementing Measures and Public Notice No. 16/2007，that both implement the Customs IPR Regulations....

7.232 The Panel will...assess the claim insofar as it concerns goods destined for importation. Imports represented 0.15 per cent by value of the goods disposed of or destroyed under the measures at issue in the years 2005 to 2007. During that period，all confiscated infringing imports were either donated to the Red Cross Society of China （0.12%） or destroyed （0.02%）. The volume of infringing imports that was sold to the right holder，or auctioned，was zero.

7.233 Nevertheless，the Customs measures on their face apply in the same way to both exports and imports. China confirms that its evidence，including of specific shipments of exports，is indicative of how the Customs measures operate with respect to both exports and imports. The statistics comprising both exports and imports are a much larger，and therefore more reliable，sample. Therefore，the Panel considers that it may refer to evidence as it relates to both exports and imports in its assessment of this claim as it relates only to imports.



“shall have the authority”



7.234 The obligation in the first sentence of Article 59 is that competent authorities “shall have the authority” to order certain types of remedies with respect to infringing goods. It is clear from the context within Section 4 that the obligations in Article 59 apply where customs authorities have suspended the release into free circulation of goods suspected of infringing intellectual property rights. The fact that Article 59 applies to “infringing goods” indicates that the obligations in this Article are triggered when competent authorities find that the goods subject to the suspension are infringing. The fact that Article 59 addresses the authority to order remedies implies that the obligations continue until the time that a remedy has been ordered. The text of the Article does not indicate any other limitation on the temporal scope of the obligations. Therefore，the obligation that competent authorities “shall have the authority” to make certain orders applies from the time that competent authorities find that goods subject to suspension at the border are infringing，right up until the time that a remedy is ordered.

7.235 The United States confirms that it does not claim that the obligation that competent authorities “shall have the authority” to order certain remedies requires Members to make those orders. Rather，the United States claims that “［t］he pertinent issue is what decisions China Customs is permitted by law to make in particular circumstances”.

7.236 The Panel notes that the word “authority” can be defined as “power or right to enforce obedience；moral or legal supremacy；right to command or give a final decision.” The obligation is to “have” authority not an obligation to “exercise” authority. The phrase “shall have the authority” is used throughout the enforcement obligations in Sections 2，3 and 4 of Part Ⅲ of the TRIPS Agreement，specifically，in Articles 43.1，44.1，45.1，45.2，46，48.1，50.1，50.2，50.3，50.7，53.1，56 and 57. It can be contrasted with terminology used in the minimum standards of protection in Part Ⅱ of the TRIPS Agreement，such as “Members shall provide” protection，or that certain material “shall be” protected. The obligation in Article 46 that certain authorities “shall have the authority” to make certain orders reflects inter alia
 that orders with respect to specific infringements are left to enforcement authorities’discretion.

7.237 This is confirmed by the context. Article 41.1 of the TRIPS Agreement... obliges Members to ensure that enforcement procedures as specified in Part Ⅲ are “available” under their law so as to “permit” effective action against infringement，which addresses the potential for action.

7.238 Given the potential importance of this interpretation to the operation of much of Part Ⅲ of the TRIPS Agreement，the Panel notes that it is further confirmed by the records of the negotiation of the Agreement. Previous drafts of the TRIPS Agreement had provided that the authorities shall “provide for” certain remedies，but this phrasing was changed to read shall “have the authority”，as were a number of other draft provisions. Therefore，the obligation that competent authorities “shall have the authority” to make certain orders is not an obligation that competent authorities shall exercise that authority in a particular way，unless otherwise specified.

7.239 Moreover，the obligation to have the authority to order certain types of remedies is not an obligation to have the authority to order those remedies only. Both parties to the dispute，and certain third parties，expressly recognize that the obligation that competent authorities “shall have the authority” to order certain types of remedies leaves Members free to provide that competent authorities may have authority to order other remedies not required to be within their authority by Article 59 of the TRIPS Agreement.

7.240 The Panel agrees. The terms of Article 59 do not indicate that the authority to order the specified types of remedies must be exclusive. This interpretation is confirmed by Article 46，which forms part of the context of Article 59，as Article 59 incorporates the principles of Article 46，and both Articles are phrased as obligations that authorities “shall have the authority” to order certain types of remedies. The first sentence of Article 46 provides，basically，that authorities shall have the authority to order that goods be disposed of outside the channels of commerce or destroyed. At the same time，the fourth sentence of Article 46 relates to release into the channels of commerce which does not correspond to either of the remedies required by the first sentence. This is an express recognition that the remedies set out in the first sentence of Article 46 are not exhaustive. The same position applies under Article 59.

7.241 Given the potential importance of this interpretation to the operation of Part Ⅲ of the TRIPS Agreement，the Panel notes that it is confirmed by the circumstances of conclusion of the Agreement. One of the most important such circumstances was the fact that the pre-existing international intellectual property agreements contained comparatively few minimum standards on enforcement procedures beyond national treatment and certain optional provisions. One of the major reasons for the conclusion of the TRIPS Agreement was the desire to set out a minimum set of procedures and remedies that judicial，border and other competent authorities must have available to them. This represented a major advance in intellectual property protection，as reflected in the second recital of the preamble to the Agreement as follows：

“Recognizing，to this end，the need for new rules and disciplines concerning：

（c）the provision of effective and appropriate means for the enforcement of trade-related intellectual property rights，taking into account differences in national legal systems”

7.242 At the same time，the negotiators appear to have considered it unnecessary to state in either Article 46 or Article 59 that the authorities could not release goods that had been found infringing into the channels of commerce. This may have been due inter alia
 to the fact that such an action itself could constitute infringement or otherwise expose the authorities to liability. Such an action would not constitute infringement if the circumstances of disposal were non-commercial or if the state of the goods was altered so that the goods no longer infringed. The negotiators addressed both these issues：in the first sentence of Article 46，by providing for disposal outside the channels of commerce （and destruction） and，in the fourth sentence，in regard to counterfeit trademark goods，by setting a minimum degree of alteration of the state of goods before release into the channels of commerce.

7.243 The European Communities submitted that all authority to order remedies，including those not required by Article 59，is subject to an overarching requirement that it be “in such a manner as to avoid any harm caused to the right holder”. China addressed the degree to which auction，even though it does not satisfy the requirement that disposal be outside the channels of commerce，might still avoid any harm caused to the right holder. The United States also addressed this issue.

7.244 In the Panel’s view，an interpretation that applies the phrase “in such a manner as to avoid any harm caused to the right holder” to all authority to order remedies is based on a selective reading of Article 46. The requirement that authority to order a remedy be “in such a manner as to avoid any harm caused to the right holder” is linked in the text of Article 46 to one remedy only，namely disposal outside the channels of commerce. This does not exclude the possibility that other actions，notably release into the channels of commerce，may be subject to requirements，provided that those requirements are set out in the terms of Article 46 or Article 59.

7.245 The parties disagree as to the circumstances in which competent authorities may be considered to have “authority” in accordance with Article 59，in particular，the extent to which the availability of authority may be subject to conditions. China submits examples of other Members’legislation that，in its view，subject customs’authority to conditions.

7.246 The Panel observes that the reference to alternatives in Article 59 of the TRIPS Agreement implies a particular type of condition. Article 59 requires authority to order “destruction or disposal”. It is not disputed that where competent authorities have authority in any given situation within the scope of Article 59 to order either destruction or disposal （in accordance with applicable principles），this is sufficient to implement the obligation in the first sentence of Article 59. Therefore，a condition that precludes the authority to order one remedy （e.g. destruction） could be consistent with Article 59 as long as competent authorities still had the authority to order the other remedy （in this example，disposal）.

7.247 The Panel also observes that a common feature of Sections 2，3 and 4 of Part Ⅲ of the TRIPS Agreement is that the initiation of procedures under these Sections is generally the responsibility of private right holders. This is reflected in the first sentence of Article 42 and the first sentence of Article 51，the reference to an “applicant” in Article 50.3 and 50.5，the reference to “request［s］” in Articles 46 and 48.1，and the option （not obligation） to make ex officio
 action available under Article 58. Viewed in context，the phrase “shall have the authority” does not require Members to take any action in the absence of an application or request. Therefore，a condition that authority shall only be available upon application or request seems to be assumed in much of Sections 2，3 and 4 of Part Ⅲ. This is consistent with the nature of intellectual property rights as private rights，as recognized in the fourth recital of the preamble of the TRIPS Agreement. Acquisition procedures for substantive rights and civil enforcement procedures generally have to be initiated by the right holder and not ex officio
 .

7.248 The above observations do not imply that other types of conditions that do not find such a reflection in the text may not be attached to the required authority. However，the Panel does not consider it necessary，for the purposes of its examination of this claim，to consider what other conditions，if any，may be attached to “authority” consistently with Article 59. Therefore，other than the two conditions mentioned above，the Panel will accept arguendo
 that the availability of the “authority” required by Article 59 may not be subject to conditions in any given situation within the temporal scope of that Article，as described...above.

7.249 The “authority” required by Article 59 concerns two types of remedies，namely “destruction or disposal”. The meaning of “destruction” is not controversial. As for “disposal”，the Panel notes that the English text of Article 59 does not qualify this word so that it could，in accordance with its ordinary meaning，refer both to disposal outside the channels of commerce as well as to release into the channels of commerce. However，read in context，the word “disposal” could be a reference to an order that goods be “disposed of” outside the channels of commerce as set out in Article 46. This ambiguity is resolved by reference to the French and Spanish texts，which are equally authentic. The French text of Article 59 refers to authority to order “la mise hors circuit” which is a reference to the authority to order that infringing goods be “écartées des circuits commerciaux” in Article 46. The Spanish text of Article 59 refers to authority to order “eliminación” which，read in its context as an alternative to “destrucción”，is evidently a reference to the authority to order that infringing goods be “apartadas de los circuitos comerciales” in Article 46. Accordingly，the correct interpretation of the term “disposal” in the first sentence of Article 59 is disposal “outside the channels of commerce”.

7.250 The Panel will refer to “destruction” and “disposal” collectively as “disposition methods” for ease of reference. It is not disputed that China’s Customs measures provide the authority to order destruction of infringing goods in accordance with the principles set out in Article 46. However，the United States takes issue with what it considers the “highly limited circumstances” in which the Customs measures permit destruction. China does not deny that its authority to order destruction is，in principle，subject to certain limitations but argues that China Customs has considerable discretion to decide whether such limitations apply. The statistics show that，in practice，over half of infringing goods seized by Customs in terms of value are in fact destroyed.

7.251 The Panel recalls its finding...above that China is permitted to limit the authority to order destruction of infringing goods provided that its competent authorities have the authority in such situations to order disposal of infringing goods in accordance with the principles set out in Article 46. The limitations on Customs’authority to order destruction of infringing goods are relevant to the claim only to the extent that they show that Customs has authority to order neither destruction of infringing goods nor disposal in accordance with those principles.

7.252 It is in this context that the United States claims that the measures establish a mandatory sequence of steps，as the authorities will not have either of the required forms of authority in a given situation if the measures at issue compel them to order another disposition method that is not required by Article 59. This raises the so-called “mandatory/discretionary distinction” that has been discussed in a number of GATT and WTO Panel Reports relating to trade in goods.Whilst authority to order a disposition method not required by Article 59 does not，in itself，lead to WTO-inconsistent action，to the extent that such authority mandates a disposition method in any given circumstance it may preclude authority that is required by Article 59. The preclusion of such authority may be WTO-inconsistent. For that reason，the Panel will examine whether certain aspects of the Customs measures are mandatory.

7.253 The Panel also notes that authority to order a disposition method within the scope of Article 59 will often be discretionary，as the obligation that Members’competent authorities “shall have the authority” to make particular orders applies to what those authorities are permitted to order by domestic law. Accordingly，the obligation in Article 59 is applicable to both mandatory and discretionary measures and，in principle，both mandatory and discretionary measures “as such” can be examined for conformity with that obligation.

7.254 The Customs measures at issue provide for three disposal options besides destruction. These are donation to social welfare bodies；sale to the right holder；and auction. The United States claims that none of these disposal options is in accordance with the principles set out in Article 46 and that all preclude authority to order destruction. China responds that the first two of these disposal options constitute authority to order disposal in accordance with the principles set out in Article 46，and that the United States has not established that China Customs lacks authority to order destruction. Therefore，the Panel will proceed as follows：

（a） First，the Panel will determine what are “the principles set out in Article 46”；

（b） Second，the Panel will assess China Customs’authority to order donation to social welfare bodies and，if necessary，sale to the right holder，in order to determine whether they constitute authority to order disposal in accordance with the principles set out in the first sentence of Article 46；and

（c） Third，the Panel will assess China Customs’authority to order auction of infringing goods （plus either of the first two disposal options that is found to be disposal not in accordance with the principles set out in the first sentence of Article 46） to determine whether such authority mandates a particular disposition method and thereby precludes authority to order destruction.



“the principles set out in Article 46”



7.255 The first sentence of Article 59 provides that competent authorities shall have the authority to order the destruction or disposal of infringing goods “in accordance with the principles set out in Article 46”. The phrase referencing the principles set out in Article 46 attaches to “the authority to order the destruction or disposal of infringing goods”. This directs the treaty interpreter to those principles in Article 46 that attach to such authority.

7.256 The Panel makes the following observations. First，Article 59 refers to “authority”. Second，Article 59 incorporates principles that attach to authority to order “destruction or disposal” （outside the channels of commerce for the reasons given at paragraph 7.249 above）. Third，Article 59 relates to the authority to order destruction or disposal of “infringing goods” but not principles applicable to the disposition of materials and implements.

7.257 Article 46 of the TRIPS Agreement provides as follows：

“Other Remedies

In order to create an effective deterrent to infringement，the judicial authorities shall have the authority to order that goods that they have found to be infringing be，without compensation of any sort，disposed of outside the channels of commerce in such a manner as to avoid any harm caused to the right holder，or，unless this would be contrary to existing constitutional requirements，destroyed. The judicial authorities shall also have the authority to order that materials and implements the predominant use of which has been in the creation of the infringing goods be，without compensation of any sort，disposed of outside the channels of commerce in such a manner as to minimize the risks of further infringements. In considering such requests，the need for proportionality between the seriousness of the infringement and the remedies ordered as well as the interests of third parties shall be taken into account. In regard to counterfeit trademark goods，the simple removal of the trademark unlawfully affixed shall not be sufficient，other than in exceptional cases，to permit release of the goods into the channels of commerce.”

7.258 The first sentence of Article 46 refers to “authority” to order that “infringing goods” be “disposed of...or...destroyed”. Therefore，it seems pertinent to Article 59.

7.259 The second sentence of Article 46 refers to disposal of materials and implements and is therefore inapposite. Indeed，materials and implements used to create infringing goods would not normally be suspended at the border with the infringing goods，unlike during enforcement actions within a Member’s territory.

7.260 The third sentence of Article 46 refers to “such requests” although the previous sentences do not refer expressly to any requests. The content of the third sentence clearly relates to materials and implements as addressed in the second sentence but it could equally relate to infringing goods as addressed in the first sentence. The text is ambiguous on this point. This ambiguity can be resolved by reference to the records of the negotiation of the TRIPS Agreement.

7.261 The TRIPS Agreement was negotiated during the Uruguay Round in the Negotiating Group on Trade-Related Aspects of Intellectual Property Rights，including Trade in Counterfeit Goods （referred to below as the “TRIPS negotiating group”）. The Chairman’s draft text of the Agreement of 23 July 1990 included a draft article corresponding to what is Article 46 in the text as finally agreed. In that draft article，the principle of proportionality and the interests of third parties were related to a request of the right holder under the previous sentence. That request could be for remedies with respect to infringing goods as well as materials and implements. In a later draft，the first sentence of the provision on remedies was divided into two separate sentences，one with respect to infringing goods and the other with respect to materials and implements. Both sentences included the phrase “upon request from the right holder”. In the same draft，the phrase “［ⅰ］n considering such a request” was revised to read “［ⅰ］n considering such requests” （in the plural）. This is the version of the third sentence that was retained in the so-called “Brussels Draft” and the final text of Article 46 of the TRIPS Agreement.

7.262 Accordingly，the records of the negotiation of the TRIPS Agreement clarify that the terms of Article 46 in the third sentence refer inter alia
 to the consideration of requests for orders that infringing goods be disposed of outside the channels of commerce or destroyed. Therefore，the third sentence seems pertinent to Article 59 as well.

7.263 The fourth sentence refers to a category of infringing goods，i.e. counterfeit trademark goods. It does not refer expressly to authority to order destruction or disposal outside the channels of commerce. However，the context shows that the principle of proportionality in the previous sentence guides the competent authorities’choice between the remedies specified in the first sentence and any alternative remedies. Similarly，the fourth sentence of Article 46 sets out a consideration that the authorities must take into account when choosing between the required remedies，namely those specified in the first sentence，and release into the channels of commerce，if such an order is available. The fourth sentence attaches to the scope of authority to choose between destruction or disposal outside the channels of commerce and release into the channels of commerce，if that remedy is available. Therefore，the fourth sentence of Article 46 seems pertinent to Article 59.

7.264 Article 59 refers to the “principles” set out in Article 46. Therefore，it is necessary to determine what precisely that refers to in the first，third and fourth sentences of Article 46. The word “principles” can be defined as “a general law or rule adopted or professed as a guide to action.”Each of these sentences of Article 46 contains language that is a guide to action by authorities and none dictate the precise terms of orders in specific cases.

7.265 The Panel does not consider that the choice of the word “principles” was intended to reflect a hierarchy of provisions within Article 46 that would include only the most general concepts and exclude the less general. There is a strong similarity in the language and purpose of the two provisions that both provide for authority to order destruction or disposal with respect to goods that have been found to infringe intellectual property rights at the conclusion of an enforcement procedure. However，there are also differences in the government agencies to which they relate （“competent authorities” to order remedies in border measures under Article 59 but “judicial authorities” under Article 46） and also in the scope of property to which the remedies apply （“infringing goods” under Article 59 and “infringing goods as well as materials and implements the predominant use of which has been in the creation of the infringing goods” under Article 46）. These differences made it inappropriate simply to provide that the obligation in Article 59 applied “in accordance with Article 46” or otherwise incorporate the whole of Article 46. Instead，the cross-reference to “principles” avoided the duplication of a relatively large amount of text.Therefore，in the Panel’s view，the reference to “principles” is a reference to language that is a guide to action by authorities with respect to orders for the destruction or disposal of infringing goods.

7.266 Accordingly，for the purposes of Article 59，the Panel considers that the first sentence of Article 46 sets out the following “principles”：

（a） authorities shall have the authority to order disposal or destruction in accordance with the first sentence “without compensation of any sort”；and

（b） authorities shall have the authority to order disposal “outside the channels of commerce in such a manner as to avoid any harm caused to the right holder”；or

（c） authorities shall have the authority to order destruction “unless this would be contrary to existing constitutional requirements”.

7.267 The third sentence sets out the following principle that applies inter alia
 to the authority to order disposal or destruction of infringing goods under the first sentence：

（d）in considering such requests “the need for proportionality between the seriousness of the infringement and the remedies ordered as well as the interests of third parties shall be taken into account”.

7.268 The fourth sentence sets out the following principle that attaches to the authority to order destruction or disposal of infringing goods under the first sentence：

（e）in regard to counterfeit trademark goods，the simple removal of the trademark unlawfully affixed shall not be sufficient，other than in exceptional cases，to permit release of the goods into the channels of commerce.

7.269 The interpretation of all these principles is informed by the common objective set out at the beginning of Article 46，i.e. “to create an effective deterrent to infringement” which is，in itself，also a guide to action with respect to orders for the destruction or disposal of infringing goods and，hence，a principle set out in Article 46.

7.270 In the Panel’s view，the above are the “principles set out in Article 46” incorporated by the first sentence of Article 59.

7.271 China disagrees，arguing，in effect，that the second sentence of Article 59 constitutes a lex specialis
 that would exclude the incorporation of the fourth sentence of Article 46 into Article59.

7.272 The Panel observes certain similarities in the respective texts of the fourth sentence of Article 46 and the second sentence of Article 59. The second sentence of Article 59 provides as follows：

“In regard to counterfeit trademark goods，the authorities shall not allow the re-exportation of the infringing goods in an unaltered state or subject them to a different customs procedure，other than in exceptional circumstances.”

7.273 Like the fourth sentence of Article 46，this sentence begins with the words “［ⅰ］n regard to counterfeit trademark goods” and includes the words “other than in exceptional” circumstances （as opposed to cases）. There is also a similarity in that the second sentence of Article 59 applies to goods “in an unaltered state” whilst the fourth sentence of Article 46 applies to “the simple removal of the trademark unlawfully affixed” which is a means of altering the state of counterfeit trademark goods. Both sentences are found in Articles that provide for remedies after particular enforcement procedures.

7.274 However，Article 59 applies to procedures at the border with respect to goods destined for importation whilst Article 46 applies to civil judicial procedures within Members’territories. The second sentence of Article 59 refers to re-export or release into a different customs procedure （for example，into transit） which is specific to the enforcement procedure in Section 4. Article 46 refers to release into the channels of commerce which can be applicable to importation and domestic sale in both Sections 2 and 4. The second sentence of Article 59 and the fourth sentence of Article 46 apply in different circumstances and neither is in fact more specific than the other.

7.275 There is no reason to infer that the risk of further infringement presented by counterfeit trademark goods was only intended to be addressed when the goods were re-exported or subject to another customs procedure and not when they were released at the border into the channels of commerce.261 Counterfeit trademark goods suspended at the border and then released present a risk of further infringement whether the goods are released into the channels of commerce within a Member’s territory，or transit through the Member’s territory or are re-exported to another Member’s territory，as under the second sentence of Article 59.

7.276 Indeed，read in context，the relevance of “release” of goods into the channels of commerce is even clearer in Article 59 than it is in Article 46. Section 4 concerns the suspension of “release” of goods to importers，and uses that word in Articles 51，53.2，54，55，56 and 58. In contrast，Article 46 is part of Section 2，on civil and administrative procedures and remedies，so the limited sense of “release” to an importer cannot apply. Read in context，a broader meaning，equivalent to release to any party in the channels of commerce，must apply when this word is used in relation to remedies.

7.277 For the above reasons，the Panel confirms its finding at paragraph 7.270 above as to the interpretation of “the principles set out in Article 46”，as incorporated in Article 59.



“outside the channels of commerce in such a manner as to avoid any harm caused to the right holder”



7.278 The parties disagree as to the meaning of the principle set out in the first sentence of Article 46 that refers to disposal “outside the channels of commerce in such a manner as to avoid any harm caused to the right holder”. The United States has raised concerns regarding the harm that donations may cause to right holders and the possibility that the donated goods may later be sold by the social welfare bodies.

7.279 The Panel notes that this principle，by its terms，relates to disposal of goods “outside” the channels of commerce，and not into the channels of commerce. It is not disputed that this principle is applicable to donations （i.e. gifts） to social welfare bodies for their own use or for charitable distribution. However，if the social welfare bodies later sell goods donated to them by Customs for charitable distribution，even to raise money for charitable aims，the goods are not in fact disposed of outside the channels of commerce but into the channels of commerce. If the social welfare bodies charitably distribute goods donated to them by Customs but the goods later find their way back into the channels of commerce，this does not alter the fact that the goods were disposed of outside the channels of commerce，in the ordinary sense of “disposal”. Instead，the later sale of the distributed goods is relevant to the assessment of whether the disposal outside the channels of commerce was “in such a manner so as to avoid any harm caused to the right holder”. Therefore，the Panel will consider the interpretation of that part of the principle in further detail.

7.280 This principle，by its terms，provides that authorities shall have the authority to order that the goods “be disposed of”，in the passive voice. There is no obligation that the relevant authorities carry out the disposal themselves but rather they may entrust the actual disposal to another body. The carrying out of disposal “outside the channels of commerce” recognizes the opportunity for involvement of other bodies，such as charities，or non-commercial use by government. The principle attaches to the “manner” in which infringing goods are disposed of，not to the actual disposal. Authorities are not held responsible for acts of the bodies carrying out the disposal that is beyond the authorized manner. Further，the principle is that the manner shall be “so as to” avoid harm. This is phrased in terms of purpose，not result. The responsibility of the authorities is to ensure that the manner in which the goods are disposed of outside the channels of commerce is designed in such a way that it will comply with the principle.

7.281 The principle is that the manner of disposal shall “avoid” harm. China argues that this is an obligation to “pay due regard to”. However，the Panel notes that the ordinary meaning of “avoid” can be defined as “keep off，prevent；obviate”. Further，the principle is that the manner shall avoid “any” harm caused to the right holder，not just “harm” or “some” harm. Therefore，the manner of disposal must be designed in such a way as to prevent any harm occurring to the right holder.

7.282 It must be recalled that disposal of infringing goods outside the channels of commerce，in context，is an alternative to destruction of the goods. In the Panel’s view，this implies that any inherent risk of harm due simply to the fact that the goods have not been completely destroyed is insufficient to disqualify a disposal method，as it would nullify the choice between disposal and destruction. However，more specific concerns linked to harm caused to the right holder by a particular manner of disposal are relevant in assessing conformity with the principle that disposal outside the channels of commerce be “in such a manner as to avoid any harm caused to the right holder”.

7.283 The Panel finds confirmation of this interpretation within Article 46. The fourth sentence of Article 46 expressly provides that simple removal of the trademark unlawfully affixed is not sufficient to permit release of counterfeit trademark goods into the channels of commerce other than in exceptional cases. In contrast，the first sentence of Article 46 contains a more general requirement that the requisite authority to order disposal of goods outside the channels of commerce shall be “in such a manner as to avoid any harm caused to the right holder”. Whilst this reflects，in part，the fact that the first sentence does not only apply to counterfeit trademark goods，it also demonstrates that when goods are disposed of outside the channels of commerce it is not assumed that the removal of the trademark is required （or insufficient）.

7.284 It remains possible that the trademark unlawfully affixed may cause confusion，depending on the circumstances in which goods are disposed of outside the channels of commerce. Practical requirements，such as removal of the trademark，affixation of a charitable endorsement or controls over the use of goods or distribution methods，may avoid confusion. The cooperation of the right holder would be valuable in this regard but the terms of the Article do not indicate that that is a requirement. However，the issue of harm to the right holder，whether to its reputation or through lost sales，through disposal of goods outside the channels of commerce without removal of the trademark unlawfully affixed depends on the circumstances. Otherwise，any disposal outside the channels of commerce where persons could simply observe a counterfeit trademark would be presumed to cause harm to the right holder. This result is not contemplated by the terms of Article 46，as the possibility of observing the counterfeit trademark is incidental to the requisite authority not to destroy the goods.

7.285 These observations are subject to the Panel’s findings...that the obligation that competent authorities “shall have the authority” to order certain types of remedies leaves Members free to provide that competent authorities may have authority to order other remedies not required by Article 59. The remedies specified in Article 59 are not exhaustive.



Donation to social welfare bodies



7.286 The Panel will now assess Customs’authority to order donation to social welfare bodies in order to determine whether it constitutes authority to order disposal of infringing goods in accordance with the principles set out in the first sentence of Article 46 of the TRIPS Agreement，specifically，whether it constitutes disposal “outside the channels of commerce in such a manner as to avoid any harm caused to the right holder”.

7.287 The United States does not object to donation of goods to charity per se
 . It accepts that donation with the right holder’s consent may observe the principles of Article 46. The United States alleges that the measures do not provide any discretion to the Customs authorities to determine that transfer to a social welfare body is not appropriate in circumstances where the right holder would be harmed.



Defective goods



7.288 The United States argues that the donation of “shoddy counterfeit goods”，if they fail to perform properly and especially if defective or dangerous，will damage the right holder’s reputation or even expose it to claims for compensation.

7.289 The Panel notes that the United States’argument is based on the legal structure of the measures，that allegedly allows defective goods to be donated. The United States does not allege that any sub-standard，defective or dangerous goods have actually been donated by China Customs to social welfare bodies. In fact，apart from the text of the measures at issue，the United States submits only a US newspaper article titled “China’s New Concern：Exploding Phones” reporting on an unrelated case of mobile phone batteries that had failed safety tests in China and were reportedly prone to explode under certain conditions. The article reports statements by right holders that the batteries were counterfeit. There is no link in the story to Customs and no link to social welfare bodies. This alarming story is therefore irrelevant to the assessment of the claim as it adds nothing to the general point that goods can be dangerous.

7.290 China responds that its Customs would never donate defective or dangerous goods. Article 27 of the Customs IPR Regulations sets out a condition for donation，in that it provides for donation “［w］here the confiscated goods which infringe on intellectual property rights can be used for the social public welfare undertakings”. Article 30 of the Implementing Measures restates the condition，providing for donation “［w］here the goods concerned may be used directly for the social public welfare”.

7.291 The Panel sees no reason why defective or dangerous goods would satisfy this condition. Nothing else in the evidence suggests that Customs would donate defective or dangerous goods to charity. Therefore，the Panel finds that it has not been demonstrated that Customs lacks authority to donate goods to social welfare bodies in such a manner as to avoid any harm to the right holder caused by defective or dangerous goods.

7.292 China also referred to Article 6 of the Law on Donations for Public Welfare which provides as follows：

“Donation shall be made in compliance with laws and Regulations，and not in violation of social morality，nor to the detriment of public interests and the lawful rights and interests of other citizens.”

7.293 The Panel notes that this provision，on its face，refers to the “detriment of public interests” which could include the safety of persons who could potentially receive defective and dangerous goods from social welfare bodies where those goods were eligible for donation by Customs to those social welfare bodies. However，the Panel does not need to take a definitive view on this point as it has already found at paragraph 7.291 above that China has sufficiently substantiated its assertion on the basis of the provisions of the measures at issue.



Harm to reputation



7.294 The United States submits that the above considerations do not address the situation of counterfeit and pirated goods that are usable but likely of lower quality. In its view，such goods could easily harm the right holder’s reputation. Indeed，Article 6 of the Customs-Red Cross Memorandum...expressly foresees the possibility of handing over goods that have “quality problems”.

7.295 The Panel recalls its findings...that any inherent risk of harm due simply to the fact that the goods have not been completely destroyed is insufficient to disqualify a disposal method，and that evidence of actual harm caused to the right holder by the manner of disposal could be relevant in assessing whether the manner of disposal conforms to this principle.

7.296 Under ordinary circumstances，consumers may be misled as to the origin of counterfeit and pirated goods，and counterfeit goods with quality problems may harm right holders’reputations. The Panel has taken due note that nothing in the measures at issue obliges Customs or the social welfare bodies to remove counterfeit trademarks. Whilst the evidence shows that，in one case，the Red Cross imprinted its seal on a batch of donated infringing clothes，apparently to prevent the goods being sold after distribution，it is not suggested that this was pursuant to an obligation or is in any other way relevant to the “authority” that Customs has to order disposal of goods.

7.297 However，goods donated by Customs to the Red Cross are not distributed in ordinary circumstances. The Red Cross distributes donated goods itself，outside the channels of commerce，including in disaster relief projects，where it cannot simply be assumed that the recipients are misled as to the origin of the goods. The recipients do not choose the goods in the way that ordinary consumers do，nor can it be assumed that the recipients are potential consumers of the genuine goods. The purposes of the Red Cross and the circumstances in which it may use goods donated by Customs form part of the legal structure bearing on the “manner” of disposal of infringing goods by Customs. Nothing in the evidence suggests that any harm has ever been caused，or is likely to be caused，to right holders’reputations due to donation of infringing goods under the measures at issue. In fact，the evidence shows that two internationally famous right holders have actually participated in the distribution by the Red Cross of goods that infringed their rights，suggesting that they do not presume donation of infringing goods harms their reputation. Therefore，the Panel finds that it has not been demonstrated that Customs lacks authority to donate goods to social welfare bodies in such a manner as to avoid any harm to the right holder caused by lower quality goods.



Later sales of donated goods



7.298 The United States also alleges that “nothing appears to prevent ［social welfare bodies］ from selling the infringing goods they receive under the first”item“thus moving these goods back into commerce”.

7.299 China responds by reference to Article 30 of the Implementing Measures，which specifically provides in a final paragraph as follows：

“In cases where relevant social welfare bodies use the infringing goods confiscated by Customs for the social public welfare，or the holder of the intellectual property rights assists Customs in destroying the infringing goods，Customs shall carry out necessary supervision.”

7.300 China submits that this provision imposes on Customs a legal responsibility to ensure that donated goods are used exclusively for social welfare purposes. By way of an example of Customs’implementation of its responsibility of supervision，China submits a Memorandum of Cooperation dated 13 May 2004 that the General Administration of Customs entered into with the Red Cross Society of China entitled “Memorandum of Cooperation on using confiscated infringing goods for social welfare” （the “Customs-Red Cross Memorandum”）. This Memorandum was executed and entered into force shortly after the Implementing Measures were adopted but before they entered into force.

7.301 The Customs-Red Cross Memorandum recites the Customs IPR Regulations and other relevant laws and administrative regulations and sets up procedures regarding the use of confiscated infringing goods for social welfare. It is，on its face，a legally binding agreement. Article 4 sets out the rights and obligations of Customs. Item （ⅳ） provides that Customs must hand over the goods “free of charge”. Hence，they are donations and not sales. Item （ⅱ） obliges and entitles Customs to do the following：

“（ⅱ）monitoring the whereabouts and the usages of Goods. Requiring ［Red Cross］ to correct any of its actions that are found in violation of the provisions of this Memorandum；”

7.302 Article 5 sets out the rights and obligations of the Red Cross and includes the following item：

“（ⅳ）promptly notifying ［Customs］ of the distribution and the usage of the Goods upon the request of ［Customs］.”

7.303 Article 7 stipulates the use of goods donated to the Red Cross as follows：

“The Goods handed over to ［the Red Cross］ by ［Customs］ shall be restricted for use only for the living purposes of the person who receives relief. ［The Red Cross］ shall take effective measures to prevent goods from being used for other purposes or entering into the channels of commerce by any means.”

7.304 The Panel observes that these terms，on their face，（a） require the Red Cross to restrict the use of infringing goods and take measures to prevent their sale；and （b） obliges Customs to monitor use and entitles Customs to require the Red Cross to correct any violation of the restriction on use or its duty to take measures to prevent their sale. These measures，on their face，show that Customs has a responsibility for the manner in which the goods are disposed of，and that it has provided that that manner avoids their return to the channels of commerce.

7.305 The United States argues that the preventive measures that the Red Cross must take under the Memorandum “do not in fact demonstrate that，under Chinese law，the goods cannot return to the channels of commerce”. However，the Panel recalls that，in accordance with the relevant principles set out in Article 46，Customs must have the authority to order that the goods be disposed of outside the channels of commerce，and that the responsibility of the authorities is to ensure that the “manner” in which the goods are disposed of outside the channels of commerce is designed in such a way that it will avoid any harm caused to the right holder.

7.306 China has provided evidence of cases of donation of infringing goods by Customs to the Red Cross Society. In one case，Customs donated infringing goods to the Red Cross that were allocated to people in areas struck by natural disasters such as typhoons，rainstorms and floods. The goods all infringed trademark rights and consisted of sport shoes，bags of rice noodles，washing powder，air-cooled chillers and kerosene heaters. There is no evidence on the record that Customs has failed to discharge its responsibility to ensure that the use of such infringing goods is not circumvented and that goods do not find their way back into the channels of commerce.

7.307 The Panel considers the Customs-Red Cross Memorandum particularly relevant to its assessment of Customs’authority to dispose of infringing goods by donation because the Red Cross Society of China is the recipient of the overwhelming majority of goods donated under the measures at issue. The statistics show that the Red Cross Society of China was the recipient of 91 per cent by value of the infringing goods donated by Customs in the years 2005 to 2007.In fact，no infringing goods destined for importation have ever been donated to any social welfare body besides the Red Cross Society of China under the measures at issue during the period for which statistics are available.

7.308 The United States notes that other social welfare bodies are not required to enter into an agreement like the Customs-Red Cross Memorandum. Donation of infringing goods to other social welfare bodies might not be in accordance with the principles set out in Article 46.

7.309 The Panel recalls its finding...that the remedies specified in Article 59 are not exhaustive. It has not been asserted that there are circumstances in which Customs can donate infringing goods to another social welfare body only and not to the Red Cross Society of China. In other words，authority to donate to another social welfare body does not preclude authority to donate to the Red Cross. Therefore，to the extent that Customs’authority to donate to the Red Cross Society of China conforms to the principles set out in Article 46，Customs has the authority to order disposal specified by Article 59. In any event，the possibility that other social welfare bodies might not have entered into a donation agreement，or that they might refuse to do so，is an issue to be demonstrated.

7.310 The United States argues that the Customs-Red Cross Memorandum does not demonstrate that Customs has the “authority” to order that goods be disposed of in such a manner because Customs must persuade a charitable organization both to enter into a donation agreement and to agree that it will not try to resell the goods.

7.311 The Panel notes that Customs has already entered into the Memorandum with the Red Cross，and that Customs did so in the interval between the adoption and entry into force of the Implementing Measures. Customs does not need to persuade the Red Cross to agree any further to enter into such an agreement. Therefore，this does not disturb the Panel’s finding at paragraph 7.309 above. In any event，the measures at issue show that if social welfare bodies refuse to accept donations，Customs can then consider other options which include，ultimately，destruction of the goods.

7.312 The Panel recalls that the United States’claim is that the three Customs measures at issue “provide no discretion” to Customs to determine that transfer to a social welfare body is not appropriate in circumstances where the right holder would be harmed and，hence，that Customs lacks authority to order disposal of infringing goods in accordance with the principles of Article 46.On the evidence examined so far，the Panel’s view is that the United States has not established that part of its claim，as the measures on their face show that：（a） Customs makes a determination as to whether infringing goods may be used for social public welfare；and （b） Customs has a duty to carry out necessary supervision of such use，which it executes by means of the Customs-Red Cross Memorandum.

7.313 The burden now shifts to the United States to show why，in light of this legal structure，the three Customs measures at issue “provide no discretion” to Customs to determine that transfer to a social welfare body is not appropriate in circumstances where the right holder would be harmed.

7.314 The United States referred，at the first substantive meeting and subsequently，to the Law on Donations for Public Welfare，in particular，Article 17 of that Law which authorizes public welfare organizations to sell donated goods on the market if certain circumstances are present. China replied that the terms of a donation agreement concluded under Article 12 of the Law-such as the Customs-Red Cross Memorandum-prevailed over Article 17 by virtue of Article 18. The United States responded that selling goods under Article 17 of the Law and ensuring the resulting funds continue to be put to the “use” prescribed in the donation agreement appears，on its face，to be an action consistent with the mandates of Article 18.

7.315 The Panel has several concerns with this line of argument. First，the Law on Donations for Public Welfare does not fall within the Panel’s terms of reference. The United States stated that this Law confirmed its concerns that delivery of infringing goods to social welfare bodies “under Chinese law” does not ensure that the goods will remain outside the channels of commerce. However，the claim only specified the three Customs measures and no other parts of Chinese law. Whilst this Law is relevant to China’s defence regarding the Customs-Red Cross Memorandum，it appears that the United States，in substance，purports to make a new claim that the manner in which Customs disposes of goods to social welfare bodies is inconsistent with Article 59 of the TRIPS Agreement based on the three Customs measures in conjunction with this Law. The Panel is not entitled to rule on such a claim in this dispute.

7.316 Second，the United States seems unsure of the proper interpretation of the Law on Donations for Public Welfare. It was unaware of the existence of this Law at the time of its first written submission，stating that “nothing appears to prevent public welfare organizations from selling the infringing goods they receive”. In response to a question from the Panel，the United States stated that “［ⅰ］t is not evident whether or how other provisions in this Law affect the operation of Article 17...”In response to a question from China，the United States stated that no legal authority to date demonstrated that Article 17 did not apply to all donations covered by the Law but that it “look［ed］ forward to hearing more from China on this issue，including how the various provisions in the Law on Donations for Public Welfare relate to each other.” In its rebuttal submission，the United States asserted that selling donated goods under Article 17（ⅳ） “appears，on its face，to be an action consistent with the mandates of Article 18.” In its comments on responses to questions after the second substantive meeting，the United States stated that the Law on Donations for Public Welfare appears to allow sale into the channels of commerce when certain exigencies are present.301 However，the United States has provided no evidence to support its assertion besides the text of the Law （which is unclear） and three provisions of the Contract Law...The United States asserts that China has not provided any legal basis for asserting that the terms of the donation agreement override this Law. However，as the party asserting that，due to this Law，the measures at issue and a donation agreement do not fulfill China’s obligations under Article 59，the United States bears the burden of proof.

7.317 Third，this issue involves a detailed point of Chinese domestic law as to the proper construction of the Law on Donations for Public Welfare. Article 17（ⅳ），to which the United States refers，provides as follows：

“Where the property donated is not preservable or transportable or exceeds the actual need，the donee may sell it，but all the income therefrom shall be used towards the aim of the donation.”

7.318 Meanwhile，Article 18 of the same Law，to which China refers，provides as follows：

“Where the donee has concluded a donation agreement with the donor，he shall use the donated property according to the purpose of use prescribed in that agreement and may not alter the said purpose of use without authorization. Where such alteration is actually needed，he shall seek consent from the donor.”

7.319 The Panel observes that Article 12 of the Law recognizes the right of donors and donees to enter into donation agreements. Article 17 contains four paragraphs of which at least three provide for use of donated property by certain types of social welfare organizations. Article 17 limits use by such organizations in various general ways. Article 18 refers to use of donated property in accordance with the specific purpose set out in a donation agreement. It is not clear how the two provisions are reconciled. Article 18 might supplement Article 17 or，equally，set out an alternative that allows donors and donees to contract out of Article 17. Without further evidence，the Panel cannot reach any conclusion concerning either party’s assertions regarding these provisions of this Law.

7.320 The United States also makes reference to the Contract Law in support of assertions that even when a donation agreement has been reached，the Law on Donations for Public Welfare appears to allow sale into commerce and that China’s Contract Law indicates that when a contract contains a provision inconsistent with a Chinese law，the law prevails over that contract provision. As the party making these assertions，the United States bears the burden of proving that they are true. However，the United States does not link the latter assertion to the specific evidence of the dispute. Instead，it submits three provisions of the Contract Law. The first provision provides for the invalidity of an entire contract. It provides no substantiation of the improbable suggestion that the narrow provision in Article 17（ⅳ） of the Law on Donations for Public Welfare renders the entire Customs-Red Cross Memorandum invalid. The third provision provides for monitoring and dealing with certain illegal acts and its relevance is not clear. The second provision，Article 123，reads as follows：

“Where another law （法律） provides otherwise in respect of a certain contract，such provisions prevail.”

7.321 It is not clear what “otherwise” means，as the context of Article 123 has not been submitted in evidence. It seems that the suggestion is that，assuming Article 17（ⅳ） of the Law on Donations for Public Welfare creates an “implied term”，this could invalidate Article 7 of the Customs-Red Cross Memorandum by virtue of Article 123 of the Contract Law. However，the United States’assertions with respect to the collective construction of these two laws and a specific contract constitute mere speculation and the evidence on the record is wholly inadequate to form any view of it.

7.322 Therefore，the terms of Article 17 of the Law on Donations for Public Welfare，read in context and in conjunction with the Contract Law，do not rebut China’s defence nor，hence，disturb the Panel’s finding at paragraph 7.312 above with respect to the terms of the Customs measures and the Customs-Red Cross Memorandum.

7.323 Lastly，the Panel recalls that the obligation in Article 59 is placed upon China，as the Member，and not upon the three Customs measures that the United States specified in its request for establishment of a panel. There is no reason why all conditions relevant to disposal outside the channels of commerce must appear in these three specific measures，as China is free to determine the method of implementation of its obligations under Article 59 in accordance with Article 1.1 of the TRIPS Agreement. The Law on Donations for Public Welfare emerged in piecemeal fashion throughout these proceedings due to selective quotation by both parties to the dispute. Yet the Law on Donations for Public Welfare is a public measure，adopted by the National People’s Congress of China and promulgated by the President of China in 1999. Had this Law，in particular Article 17，been the subject of consultations between the parties and specified in the request for establishment of the Panel in accordance with Article 6.2 of the DSU，it is likely that these issues would have been properly briefed and that the Panel could have reached a view on some of them.

7.324 For the reasons set out above，the Panel confirms…and finds that the United States has not established that，with respect to the donation of infringing goods to social welfare bodies under the measures at issue，Customs lacks authority to order disposal of infringing goods in accordance with the principles set out in the first sentence of Article 46.



Sale to the right holder



7.325 The second disposal method set out in the measures at issue is sale to the right holder. Sale to the right holder is voluntary in that it requires the consent of the right holder. If the right holder consents，it pays for the infringing goods at a price to be agreed.

7.326 Article 27 of the Customs IPR Regulations sets out sale to the right holder after donation to social welfare bodies. It uses the modal verb translated as “can” （or “may”） （可以）. Article 30 of the Implementing Measures sets out donation to social welfare bodies and sale to the right holder as alternatives with no apparent order between them. Therefore，there appear to be no circumstances in which sale to the right holder is the only option available and could preclude any authority required by Article 59. In view of the Panel’s finding at paragraph 7.324 above，it is therefore unnecessary to assess this option to determine whether the Customs measures are consistent with Article 59 of the TRIPS Agreement.



Auction and authority to order the destruction of infringing goods



7.327 The Panel will now consider Customs’authority to order that infringing goods be auctioned. Auction is the third disposal method set out in the measures at issue. Auction is not a form of destruction，and it is undisputed that auction is not a form of disposal outside the channels of commerce. Accordingly，this disposal method is clearly not required by Article 59. However，the Panel recalls its finding...that the remedies specified in Article 59 are not exhaustive. Therefore，the fact that authority to order auction of infringing goods is not required is not in itself inconsistent with Article 59.

7.328 The United States claims that，because the auction method is allegedly mandatory，it deprives Customs of the authority to order destruction of infringing goods at a certain point within the purview of Article 59. It does not allege that Customs has authority to order donation to social welfare bodies （or sale to the right holder） in circumstances where Customs is considering auction. In these circumstances，it is assumed that Customs has already decided against those other methods. The issue is only whether the authority to order auction precludes authority to order destruction of infringing goods.

7.329 The claim is that the measures，on their face，treat auction （and the other disposal methods） as “compulsory prerequisites” to destruction and create a “compulsory sequence of steps” that renders auction mandatory in certain circumstances. China responds that the Regulations express a “preference” for certain disposition methods and that the Implementing Measures confirm this prioritization. China argues that the measures vest Customs with “considerable discretion” to determine what method is appropriate and that Customs has the legal authority to order any of the four disposition methods.

7.330 The Panel begins by examining the measures on their face. The Customs IPR Regulations set out four disposition methods in Article 27，of which auction is the third. With respect to auction，Article 27 provides as follows：

“Where the confiscated goods infringing on intellectual property rights cannot be used for social public welfare undertakings and the holder of the intellectual property rights has no intention to buy them，Customs can，after eradicating the infringing features，auction them off according to law.”

7.331 This phrase provides for the auction of infringing goods. It is conditional on the non-application of the first two methods，i.e. donation to social welfare bodies and sale to the right holder. This phrase uses a modal verb translated as “can” （or “may”） （可以）. This indicates that the Customs IPR Regulations impose no obligation to auction infringing goods even where the first two disposition methods are not applied.

7.332 The context confirms that the choice of this modal verb is significant as the same paragraph also uses the modal verb translated as “shall” （应当） for other disposition methods；specifically，it uses “can” or “may” for sale to the right holder and auction，but “shall” for donation to social welfare bodies and destruction.

7.333 The succeeding phrase on destruction provides that “［w］here the infringing features are impossible to eradicate，Customs shall destroy the goods.” This indicates that the provision that Customs shall destroy the goods is conditional upon whether “the infringing features are impossible to eradicate”. That condition，on its face，does not imply that there is any lack of authority to destroy the goods where the infringing features are not impossible to eradicate.

7.334 It seems clear from the text that the eradication of infringing features is a condition attached to the auction method. This is in fact expressly confirmed by the first operative paragraph of Public Notice No.16/2007 ...In other words，the inability to eradicate infringing features precludes the auction method. However，that does not imply that the ability to eradicate infringing features precludes the destruction method because the auction method is optional，not mandatory，under Article 27 of the Customs IPR Regulations.

7.335 The United States submits that if none of the first three options is viable，“Customs may，then and only，proceed to the third item：destruction of the goods” . However，in the Panel’s view，this misreads the text which provides that if none of the first three options is viable，Customs shall destroy the goods. It does not state that Customs shall not destroy the goods in other situations.

7.336 In summary，Article 27 of the Customs IPR Regulations provides for four options of which the second，as well as the third，i.e. auction，are optional. The Panel will examine whether this position is altered by the Implementing Measures.

7.337 The Implementing Measures provide for the same four disposition methods in Article 30 in the same order. Article 30 sets out the first two options as alternatives in a single item numbered （1），then sets out auction in item （2） and destruction in item （3）. Article 30 establishes a clear order among these options by providing that item （2） （auction） applies：

“［w］here the goods concerned cannot be disposed of in accordance with Item （1） but the infringing features can be eradicated”；

and providing that item （3） （destruction） applies：

“where the goods concerned cannot be disposed of in accordance with Items （1） and （2）”.

7.338 Like Article 27 of the Customs IPR Regulations，item （3） on destruction provides that the goods “shall” （应当） be destroyed when the above condition is met. However，this does not，of itself，imply that destruction is not permitted where the other disposition methods are available. That would depend on whether the measure obliged Customs to order any of the other disposition methods in any circumstances.

7.339 The parties agreed to include the modal verb “shall” in all three items of Article 30 of the Implementing Measures for the purposes of translation into English but China maintains that the measure gives Customs considerable discretion. The Panel does not assume that the use of the word “shall” in a non-authentic translation of the Implementing Measures necessarily denotes an obligation in the same way as the word “shall” when used in the English version of the WTO covered agreements. The Panel notes that the original，authentic version of Article 30 of the Implementing Measures does not include a modal verb in either item （1） or item （2） with respect to any of the first three disposition methods but only in item （3） with respect to destruction. The original version uses the modal verb translated as “shall” （应当） in the introductory sentence that reads “Customs ‘shall’dispose of infringing goods it has confiscated according to the following provisions”. The first three disposition methods are then set out as a series of steps that，in different circumstances，Customs “hands over”，“assigns” or “auctions off”，in contrast to item （3） which uses the modal verb translated as “shall” （应当） （as does the concluding paragraph，twice）. This may indicate that Customs has a degree of discretion under the Implementing Measures，as China maintains. Therefore，the Panel does not consider that the text of Article 30 of the Implementing Measures is sufficiently clear on its own to conclude that it obliges Customs to auction goods at any point.

7.340 The Implementing Measures were adopted by the Standing Committee of the General Administration of Customs to implement the Customs IPR Regulations，which were enacted by the Standing Committee of the State Council. The State Council is the highest organ of administrative power in China. Therefore，any ambiguity in the Implementing Measures should be resolved by reference to the higher norm，i.e. the Customs IPR Regulations. Article 27 of the Customs IPR Regulations provides that auction is optional.

7.341 Public Notice No. 16/2007 is another measure of the General Administration of Customs of general application with respect to the auction of infringing goods. It contains a single recital that reads as follows：

“In accordance with Article 27 of the Regulations of the People’s Republic of China on Customs Protection of Intellectual Property Rights （hereinafter referred as the ‘Regulations’），where the confiscated goods infringing intellectual property rights cannot be used in social public welfare and the holder of intellectual property rights does not wish to buy them，the Customs may auction them off according to law after eradicating the infringing features. In order to regulate the auction of infringing goods by Customs，improve the transparency of enforcement by Customs，and safeguard the right to know of the holders of intellectual property rights，it is hereby publicly notified as follows in respect of relevant matters：”

7.342 The recital indicates that the General Administration of Customs issued this Public Notice for the express purposes of regulating the auction of infringing goods by Customs and improving transparency of enforcement by Customs，as well as granting a right to comment to right holders. The Panel observes that although Public Notice No. 16/2007 post-dates both the Customs IPR Regulations and the Implementing Measures，it recites only the permissive language of Article 27 of the Customs IPR Regulations in describing its authority to auction infringing goods. This tends to confirm that any ambiguity in the Implementing Measures should be resolved by reference to the higher norm，i.e. the Customs IPR Regulations.

7.343 Accordingly，the Panel finds that the United States has not established that the Customs measures on their face oblige Customs to order the auction of infringing goods.

7.344 The evidence on the record also includes documents from Customs’case files and statistics that indicate how Customs has in fact discharged its authority under Article 30 of the Implementing Measures to destroy，rather than auction，goods. The Panel considers it appropriate to review this evidence，bearing in mind that the claim concerns whether Customs “［has］ the authority” to order destruction，not whether it actually uses that authority.

7.345 The Panel observes that the documents from Customs’case files show that destruction has occurred in a circumstance that is not mentioned on the face of the Implementing Measures. Given that auction is the third disposition method in the order established in the measures at issue and that destruction is the fourth and last，auction must necessarily have been decided against with respect to any goods destroyed. The Implementing Measures on their face set out only one condition that，if not satisfied，would dictate a decision to destroy goods，rather than auction them. That condition，set out in item （2） of the Implementing Measures，is that “the infringing features can be eradicated”.

7.346 However，in one case concerning counterfeit automobile parts，Customs expressly stated a different reason for not auctioning the goods. It stated that the infringing goods could not be used for public welfare and the right holders had no intention to purchase the goods （a condition on the face of the Implementing Measures） plus “［t］he safety of these goods can not be guaranteed，and thus it is not appropriate to auction them.” That condition does not appear on the face of the Implementing Measures. No reference was made to the eradication of infringing features.

7.347 The issue of safety is not mentioned on the face of the Implementing Measures and the United States does not allege that it is somehow implied，for example，by the requirement that goods be auctioned “according to law”. China submits that Customs may not auction goods with quality and safety defects in accordance with the Law on Product Quality and asserts that there are other applicable norms，that it does not substantiate. The United States does not dispute that there may be other applicable laws but argues that，even if they do apply，the Customs hierarchy still remains mandatory. The United States acknowledges that it “does not know” whether goods may have been destroyed for reasons other than those “mandated” in the Customs measures.

7.348 In the Panel’s view，if the United States argues that the measures are mandatory “on their face”，the argument is that the measures are mandatory as stated. The fact that there appear to be circumstances in which Customs departs from the terms of the measures indicates that，at the very least，the measures are not “as mandatory” as they appear on their face which calls into question whether the particular disposal method at issue is，indeed，mandatory at all. This is consistent with the view that，in accordance with the terms of Implementing Measures，as interpreted in light of the Customs IPR Regulations，the auction method is not in fact mandatory，in the sense that it does not preclude the destruction option.

7.349 Uncontested statistics provided by China show that Customs orders the disposition of infringing goods in the following proportions in terms of shipments：（1） donation to social welfare bodies （53.5%）；（2） destruction （44.9%）；（3） auction （0.87%）；and （4） sale to the right holder （0.65%）. The proportions in terms of value are as follows：（1）destruction （57.5%）；（2） donation to social welfare bodies （39.5%）；（3） auction （2.2%）；and （4） sale to the right holder （1%）.337 The statistics are consistent with the Panel’s reading of Article 27 of the Customs IPR Regulations，as set out at paragraph 7.336 above，as they show that the two disposition methods that are clearly optional under the Regulations are used far less than the two that are not.

7.350 Further，if one excludes all goods disposed of under item （1） of the Implementing Measures （i.e. by donation to social welfare bodies or sale to the right holder），one is left with the subset of goods where Customs chose between auction and destruction. The Implementing Measures on their face provide for the destruction of such goods only where the infringing features cannot be eradicated. The statistics show that，among goods dealt with under items （2） and （3） of the Implementing Measures，the following decisions were in fact made in terms of the number of shipments and the relative value of the infringing goods：（Chart Omitted）


7.351 It is apparent that the number of shipments destroyed far exceeds the number of shipments auctioned，and that in three years Customs has only decided to auction goods twelve times. In fact，no infringing goods destined for importation have ever been auctioned under the measures at issue during the period for which statistics are available. Customs evidently has little，if any，difficulty in choosing to destroy goods，which is consistent with the view that it has wide authority to do so.

7.352 The Panel notes that there is a small number of cases where Customs has ordered the auction of goods. However，the small number of cases of auction does not indicate whether this was pursuant to a choice not to destroy the goods，or whether Customs considered that it lacked the authority to destroy the goods. The Panel reiterates that the pertinent issue is whether Customs was permitted by law to order destruction in those cases. The United States agrees that a Member may choose between destruction and auction in its discretion provided that it has unconditional power to order destruction in all circumstances.

7.353 The very low rate of auctions is consistent with the view that auctions are not mandatory. It could be consistent with the view that the auction method is mandatory if there were some indication that the infringing features cannot be eradicated from an exceedingly large number and proportion of goods confiscated by Customs. However，in the absence of such evidence，and in light of the other evidence discussed above，the Panel does not accept that view.

7.354 For the above reasons，the Panel finds that the United States has not established that the authority to order auction of infringing goods under the Customs measures precludes authority to order destruction of infringing goods in accordance with the principles set out in the first sentence of Article 46.

7.355 The Panel recalls its findings ...and concludes that the United States has not established that the Customs measures are inconsistent with Article 59 of the TRIPS Agreement，as it incorporates the principles set out in the first sentence of Article 46 of the TRIPS Agreement.



Auction and “simple removal of the trademark unlawfully affixed”



7.356 The Panel recalls its finding...that “the principles set out in Article 46” as incorporated by Article 59 of the TRIPS Agreement include the fourth sentence of Article 46. That sentence provides as follows：

“In regard to counterfeit trademark goods，the simple removal of the trademark unlawfully affixed shall not be sufficient，other than in exceptional cases，to permit release of the goods into the channels of commerce.”

7.357 The Panel has not found that the Customs measures are mandatory with respect to the auction of infringing goods. However，the Panel does not consider that this is fatal to the United States’claim with respect to the fourth sentence of Article 46.

7.358 The Panel recalls its finding...that the obligation in Article 59 applies both to mandatory and discretionary measures as the obligation that Members’competent authorities “shall have the authority” to make particular orders attaches to what the authorities are permitted by law to order，not only to what they must order. This finding applies a fortiori
 to the principle in the fourth sentence of Article 46 as only discretionary authority to order release of goods into the channels of commerce will not preclude the authority required by the first sentence of Article 46 at some point. The principle in the fourth sentence of Article 46 regarding authority to order the release of goods into the channels of commerce，as an alternative to destruction or disposal outside the channels of commerce，could be redundant if it did not apply to discretionary measures. Therefore，the fact that authority to release goods into the channels of commerce is not mandatory does not shield such a disposition method from a Panel’s assessment of its conformity “as such” with Article 59 of the TRIPS Agreement，as it incorporates the principle in the fourth sentence of Article 46.

7.359 This particular case also presents a specific set of circumstances. The nature of the measures at issue is such that，even if they do not mandate auction （and do not preclude authority to order destruction） the elimination of the infringing features is mandatory in every case where Customs chooses to auction infringing goods （as discussed below）. If the elimination of the infringing features constitutes simple removal of the trademark，it will be inconsistent with the principle in the fourth sentence of Article 46，as incorporated by Article 59，in all cases where Customs orders auction of infringing goods. Although Customs has never auctioned goods destined for importation，this may be due only to the smaller volume of infringing goods destined for importation rather than exportation. China does not assert that Customs might auction goods destined for importation in future but defends its auction method based on its own good faith interpretation of the requirements of Article 59 of the TRIPS Agreement and of the fourth sentence of Article 46. Indeed，China advises the Panel that auction，whether of exports or imports，is a “preferred” disposition method in certain circumstances and it vigorously defends its right to use it，albeit
 sparingly. Therefore，the Panel’s rulings on the applicability of the fourth sentence of Article 46，as incorporated in Article 59，of the TRIPS Agreement and the conformity of China’s auction method with that provision will，to the extent that the obligation is applicable，prevent China ex ante
 from engaging in certain conduct inconsistent with its obligations under a covered agreement，which is precisely the purpose of an “as such” claim.

7.360 Therefore，the Panel will continue with its assessment of this claim with respect to the other principle set out in Article 46 that the United States has raised.



Simple removal of the trademark unlawfully affixed



7.361 The Panel recalls that the parties have differing views as to the applicability of this principle. The United States submits that the fourth sentence of Article 46 is applicable under the first sentence of Article 59. China considers that Customs is not subject to the principles articulated by the fourth sentence of Article 46. The Panel has found that the fourth sentence of Article 46 is so applicable and will now interpret the principle that it sets out.

7.362 The fourth sentence of Article 46 reads as follows：

“In regard to counterfeit trademark goods，the simple removal of the trademark unlawfully affixed shall not be sufficient，other than in exceptional cases，to permit release of the goods into the channels of commerce.”

7.363 The term “counterfeit trademark goods” is defined by footnote 14（a） to the TRIPS Agreement as follows：

“For the purposes of this Agreement：


（a）‘counterfeit trademark goods’shall mean any goods，including packaging，bearing without authorization a trademark which is identical to the trademark validly registered in respect of such goods，or which cannot be distinguished in its essential aspects from such a trademark，and which thereby infringes the rights of the owner of the trademark in question under the law of the country of importation；”


7.364 Turning to the measures at issue，the Panel recalls its findings at paragraph 7.225 above that the measures at issue apply inter alia to counterfeit trademark goods and at paragraphs 7.331 and following that the measures permit auction of such goods. In this regard，Article 27 of the Customs IPR Regulations provides as follows
 ：


“Where the confiscated goods infringing on intellectual property rights cannot be used for social public welfare undertakings and the holder of the intellectual property rights has no intention to buy them，Customs can，after eradicating the infringing features，auction them off according to law.
 ”

7.365 It seems clear from this provision that the eradication of infringing features is a condition attached to auction of goods confiscated by Customs. Article 27 of the Customs IPR Regulations is implemented and confirmed by Article 30（2） of the Implementing Measures350 and is expressly confirmed by the first operative paragraph of Public Notice No.16/2007 which provides，relevantly，as follows
 ：


“Where the confiscated infringing goods are auctioned by Customs，Customs shall completely eradicate all infringing features on the goods and the packaging thereof strictly pursuant to Article 27 of the Regulations，including eradicating the features infringing trademarks，copyright，patent and other intellectual property rights.”


7.366 It is undisputed that in all cases in which Customs auctions goods that it has confiscated under the measures at issue，Customs first removes the infringing features. It is clear from the measure on its face that the phrase “infringing features” refers to features that infringe any intellectual property rights covered by the measures，including not only trademarks，but also copyright and patents. With respect to counterfeit trademark goods，it seems obvious that the infringing features will comprise the counterfeit trademarks. Therefore，the fact that the measures refer to infringing “features” does not suggest that anything besides the counterfeit trademark is eradicated in these cases. China has confirmed that “with regard to trademark-infringing goods，elimination of infringing features refers to removal of the infringing trademark from the goods”.


7.367 Therefore，insofar as the state of the counterfeit trademark goods is concerned，the only action taken prior to auction is the removal of the trademark. The question arises whether this constitutes “simple” removal of a trademark within the meaning of the fourth sentence of Article 46 of the TRIPS Agreement.


7.368 China argues that its measures do not provide for “simple” removal of the trademark because they also provide an opportunity for the trademark right holder to comment prior to auction. This procedure is set out in the second operative paragraph of Public Notice No. 16/2007. China does not allege that Customs has an obligation to take any right holder’s comments into account.


7.369 The Panel notes that the word “simple” can be defined as “with nothing added；unqualified；neither more nor less than；mere，pure”. A situation in which a trademark is removed from a good and no other action is taken will constitute “simple” removal of the trademark. Therefore，the Panel’s preliminary view is that eradication of the infringing features under the measures at issue constitutes “simple” removal of the trademark as contemplated by the fourth sentence of Article 46，as incorporated by Article 59.


7.370 It is inevitable that a Member’s authorities exercising authority under Article 59 will take certain actions of a procedural nature in releasing the good into the channels of commerce，such as physically transferring them to the custody of another party. The question is which other actions render removal of the trademark unlawfully affixed not “simple”.


7.371 The context within the fourth sentence of Article 46 shows that simple removal of the trademark unlawfully affixed “shall not be sufficient” to permit release of the goods into the channels of commerce. The text does not prohibit the release of the goods into the channels of commerce per se. Rather，by specifically addressing the case of counterfeit trademark goods，and stating what is “not...sufficient” to permit release，the provision impliedly permits release of counterfeit trademark goods into the channels of commerce where more than simple removal of the trademark is carried out.


7.372 Removal of a counterfeit trademark would ensure that the goods do not infringe the exclusive rights set out in Article 16 of the TRIPS Agreement. However，the fourth sentence of Article 46 provides that that shall not be sufficient，other than in exceptional cases. The fact that the negotiators included an additional requirement shows that this principle is intended to achieve more than simply the cessation of an infringement.


7.373 The context within Article 46 shows that the fourth sentence is one of a series of expressions of an objective set out at the beginning of that Article，namely，“to create an effective deterrent to infringement”. Where counterfeit trademark goods are released into the channels of commerce after the simple removal of the trademark unlawfully affixed，an identical trademark can be produced or imported separately and unlawfully reaffixed，often with relative ease，so that the goods will infringe once again.


7.374 This problem applies to counterfeit trademark goods in particular because，as provided in the definition of “counterfeit trademark goods” in footnote 14（a） to the TRIPS Agreement，the counterfeit trademark is identical to the valid trademark or cannot be distinguished in its essential aspects from the valid trademark. Counterfeit trademark goods are more likely to imitate the appearance of genuine goods in their overall appearance and not simply in the affixation of the counterfeit trademark，as the likelihood that a counterfeit trademark good will confuse a consumer is related to the degree to which all its features，infringing and non-infringing，resemble the genuine good. Where the counterfeit trademark is removed，the resulting state of the goods may still so closely resemble the genuine good that there is a heightened risk of further infringement by means of re-affixation of a counterfeit trademark. Whilst this may be true of other，non-infringing goods as well，the goods confiscated by Customs are already counterfeit and are being released into the channels of commerce. The negotiators evidently considered that the heightened risk of further infringement warranted additional measures to create an effective deterrent to further infringement.


7.375 Viewed in light of the objective，the “simple” removal of the trademark is principally a reference to the fact that the state of the goods is not altered in any other way so that the absence of the trademark is not an effective deterrent to further infringement. Removal of the trademark is not “simple” if the state of the goods is altered sufficiently to deter further infringement.


7.376 The Panel finds confirmation for this interpretation in the second sentence of Article 59，which addresses the same issue but in a different context，and provides as follows：



“In regard to counterfeit trademark goods，the authorities shall not allow the re-exportation of the infringing goods in an unaltered state or subject them to a different customs procedure，other than in exceptional circumstances.”


7.377 This sentence addresses the same basic problem as the fourth sentence of Article 46. It confirms that the state of the counterfeit trademark goods is the relevant consideration，although the obligation in the second sentence of Article 59 is less specific with respect to removal of the trademark，suggesting that “simple removal of the trademark” is an example of a means of altering the state of infringing goods. However，in the present dispute，the applicable obligation is found in the fourth sentence of Article 46，as incorporated by Article 59.


7.378 China argues that right-holders have a legal right to protection from goods that infringe their intellectual property，but not from unmarked goods that do not.


7.379 The Panel notes that the fourth sentence of Article 46，by its specific terms，is not limited to an action to render goods non-infringing，which the simple removal of the trademark would achieve. Rather，the fourth sentence of Article 46 imposes an additional requirement beyond rendering the goods non-infringing in order to deter further acts of infringement with those goods. Therefore，it is insufficient，other than in exceptional cases，to show that goods that have already been found to be counterfeit are later unmarked. The release into the channels of commerce of such goods，while they may no longer infringe upon the exclusive rights in Article 16 of the TRIPS Agreement，will not comply with the requirement in the fourth sentence of Article 46，as incorporated by Article 59.


7.380 Turning to the measures at issue，the Panel observes that the procedure for seeking comment by right holders does not affect the state of the goods，nor is there any obligation to take right holder’s comments into account. Therefore，it is irrelevant to the question whether the measures at issue provide for “simple removal of the trademark unlawfully affixed”.


7.381 China alleges that auctions of goods confiscated by Customs are subject to a reserve price that ensures that infringers do not have the opportunity to purchase the seized goods at an unreasonably low cost and reaffix counterfeit marks.


7.382 The Panel does not agree. As China itself stated in its rebuttal submission，“the very principle of trademark protection is that a trademark distinguishes a good and allows for a significant market premium”. The Panel points out that a counterfeit trademark is designed to obtain some or all of that economic premium. When the counterfeit trademark is removed，the value of the good is diminished and is less than its market value if it is resold with a counterfeit trademark reaffixed. In other words，it remains economically viable for the importer or a third party to purchase the goods at auction and reaffix the trademarks in order to infringe again，with the heightened risk of this occurring discussed at paragraph 7.374 above. In any case，there is no evidence that the prices established by the method used by China Customs are so high that it is no longer economically viable to purchase the goods and reaffix the trademarks.


7.383 China argues that the measures at issue prevent the cheap return of the seized good to the infringer and，by ensuring that the infringers reap no economic benefits，effectively deter infringement.


7.384 The Panel sees no reference to the original infringer in the relevant obligation or in the objective set out in Article 46. There is no reason to suppose that the text is aimed at deterring infringement by the importer only and not by other parties，such as purchasers at auction. The use of the word “release” into the channels of commerce does not imply such a limitation as the sentence reads “release into the channels of commerce” not “release to the importer”.


7.385 Therefore，the Panel considers that，in regard to counterfeit trademark goods，China’s Customs measures provide that the simple removal of the trademark unlawfully affixed is sufficient to permit release of the goods into the channels of commerce. 7.386 The Panel does not conclude on this basis alone that the measures at issue are inconsistent with the requirement of the fourth sentence of Article 46，as incorporated by Article 59，because that sentence contains the phrase “other than in exceptional cases”. This phrase，read in context，implies that “in exceptional cases” the simple removal of the trademark unlawfully affixed may be sufficient to permit release of the goods into the channels of commerce.


7.387 The United States，in response to a question，submits that the ordinary meaning of “exceptional” suggests that there is something about the circumstances that is unusual or special，not that there is some de minimis number of cases where it is permissible to release the goods into normal channels of commerce after simply removing the infringing mark. If the negotiators had intended it to be the number of cases，they might have been expected to phrase the provision more in terms of “other than in a very limited number of cases” or “other than in a de minimis /insignificant number of cases”.


7.388 China，in response to the same question，submits that the ordinary meaning of “exceptional” includes “special”，which suggests a qualitative test，and “unusual”，which refers to frequency and suggests a quantitative test. An interpretation in terms of the set of circumstances，and an interpretation in terms of the number of cases，are both consistent with the plain meaning of “exceptional cases”.


7.389 The Panel notes that the phrase “other than in exceptional cases”，read in context，refers to a subset of the cases covered by the fourth sentence of Article 46，as incorporated by Article 59，namely，those cases in which a Member’s competent border authorities permit the release of goods that have been found to be counterfeit trademark goods into the channels of commerce. The question is how to determine when any such case may be considered “exceptional”.


7.390 The word “exceptional” may be defined as “of the nature of or forming an exception；unusual，out of the ordinary；special；” This definition does not explain in what way a case must be different from other cases in order to be considered “exceptional” within the meaning of the fourth sentence of Article 46. Further，the question of how different a case must be from others is also a question of degree.


7.391 The Panel considers that the phrase “other than in exceptional cases”，like the rest of the principle set out in the fourth sentence of Article 46，must be interpreted in light of the objective of that Article，namely，“to create an effective deterrent to infringement”. There may well be cases in which the simple removal of the trademark prior to release of the goods into the channels of commerce would not lead to further infringement. For example，an innocent importer who has been deceived into buying a shipment of counterfeit goods，who has no means of recourse against the exporter and who has no means of reaffixing counterfeit trademarks to the goods，might constitute such a case. However，such cases must be narrowly circumscribed in order to satisfy the description of “exceptional”. Even when narrowly circumscribed，application of the relevant provision must be rare，lest the so-called exception become the rule，or at least ordinary.


7.392 The Panel does not consider that “exceptional cases” for the purposes of the fourth sentence of Article 46 may simply be demonstrated by a low rate of cases in which simple removal of the trademark is treated as sufficient to permit release of goods into the channels of commerce. Firstly，“exceptional cases” within the meaning of the fourth sentence of Article 46，as incorporated in Article 59，is not assessed in terms of a proportion of all cases of infringing goods seized at the border. Secondly，such an approach to goods that have already been found to be counterfeit trademark goods would amount to a margin of tolerance of further infringement that is not consistent with the objective of Article 46 of creating an effective deterrent.


7.393 Therefore，the Panel considers that，in regard to counterfeit trademark goods，China’s Customs measures provide that the simple removal of the trademark unlawfully affixed is sufficient to permit release of the goods into the channels of commerce in more than just “exceptional cases”.


7.394 For the above reasons，the Panel concludes that the Customs measures are inconsistent with Article 59 of the TRIPS Agreement，as it incorporates the principle set out in the fourth sentence of Article 46. ...


8.1 For the reasons set out in this Report，the Panel concludes as follows：...



（b） with respect to the Customs measures：



（i） Article 59 of the TRIPS Agreement is not applicable to the Customs measures insofar as those measures apply to goods destined for exportation；


（ⅱ）the United States has not established that the Customs measures are inconsistent with Article 59 of the TRIPS Agreement，as it incorporates the principles set out in the first sentence of Article 46 of the TRIPS Agreement；and


（ⅲ）the Customs measures are inconsistent with Article 59 of the TRIPS Agreement，as it incorporates the principle set out in the fourth sentence of Article 46 of the TRIPS Agreement；


3.刑事处罚

在实施保护方面，协定规定了知识产权侵权的刑事处罚。这一条虽然简短却十分重要。协定规定，至少在那些具有商业规模的故意假冒和盗版案件中适用刑事处罚。处罚包括监禁和/或具有足够威慑作用的罚金。在适当情况下，侵权货物和任何用来制造侵权货物的材料和设备，应予以剥夺、没收或销毁。
 
[59]



协定还有一个对实施保护的条款提供支持的独立条款。它要求各成员在其行政部门中指定联系点（contact points），以便交换有关侵权货物贸易的信息，特别是在冒牌和盗版货物的贸易问题上推动海关之间的合作。
 
[60]



以下是专家组在“中国—知识产权保护案”中关于中国知识产权侵权刑事门槛的法律规定与TRIPS义务一致性的裁决。


CHINA-MEASURES AFFECTING THE PROTECTION



AND ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS



WT/DS362/R


7.494 The United States’claim relates to cases of wilful trademark counterfeiting and copyright piracy in respect of which China does not provide for criminal procedures and penalties to be applied but which the United States claims are “on a commercial scale”. The claim is based on two alleged “fundamental problems” referred to in this Report as the two limbs of this claim. The first limb concerns the level and method of calculation of the thresholds. By specifying certain levels，the thresholds allegedly eliminate whole classes of counterfeiting and piracy from risk of criminal prosecution and conviction. The second limb concerns the limited set of numerical tests in the thresholds. By focussing solely on these tests，the thresholds allegedly require law enforcement officials to disregard other indicia of counterfeiting and piracy.

7.495 The Panel notes that the first limb of the claim addresses the numbers specified in the numerical tests，and the way in which some of them are calculated，in order to show that the thresholds are too high. These are quantitative issues. The second limb addresses certain factors that the numerical tests do not take into account. These are qualitative issues. Neither limb is a broad claim that numerical thresholds cannot capture all cases “on a commercial scale”. In response to the Panel’s requests for clarification of the claim after both the first and the second substantive meetings，the United States clarified that it did not object to the use of numerical thresholds per se. Accordingly，the Panel is not asked to consider whether numerical thresholds，as a matter of principle，can implement an obligation in terms of cases “on a commercial scale”.

7.496 Therefore，in its assessment of this claim，the Panel will proceed as follows：

（a） with respect to the first limb of the claim，the Panel will assess whether the levels in China’s thresholds are too high to capture all cases on a commercial scale；and

（b） with respect to the second limb of the claim，the Panel will assess whether the other factors raised by the United States can be taken into account by China’s thresholds to capture all cases on a commercial scale and，if not，whether this is a TRIPS requirement....

7.502 This claim is brought under the first sentence of Article 61 of the TRIPS Agreement. Article 61 constitutes the whole of Section 5 of Part Ⅲ of that Agreement and provides as follows：

“SECTION 5：CRIMINAL PROCEDURES

Article 61

Members shall provide for criminal procedures and penalties to be applied at least in cases of willful trademark counterfeiting or copyright piracy on a commercial scale. Remedies available shall include imprisonment and/or monetary fines sufficient to provide a deterrent，consistently with the level of penalties applied for crimes of a corresponding gravity. In appropriate cases，remedies available shall also include the seizure，forfeiture and destruction of the infringing goods and of any materials and implements the predominant use of which has been in the commission of the offence. Members may provide for criminal procedures and penalties to be applied in other cases of infringement of intellectual property rights，in particular where they are committed willfully and on a commercial scale.”

7.503 The first sentence of this Article uses the word “shall”，indicating that it is mandatory. This stands in contrast to the fourth sentence，which addresses the same issue with respect to other cases of infringement of intellectual property rights but uses the word “may”，indicating that it is permissive. Unlike the third sentence，the first sentence contains no language such as “in appropriate cases” which might expressly introduce some margin of discretion. The terms of the first sentence of Article 61，read in context，impose an obligation.

7.504 This interpretation is confirmed by Article 41 of the TRIPS Agreement on “General Obligations”，which is the first provision of Part Ⅲ of the TRIPS Agreement and forms part of the context of Article 61. Article 41.1 provides，relevantly，as follows：

“Members shall ensure that enforcement procedures as specified in this Part are available under their law so as to permit effective action against any act of infringement of intellectual property rights covered by this Agreement，including expeditious remedies to prevent infringements and remedies which constitute a deterrent to further infringements.”

7.505 In the Panel’s view，the general obligation in Article 41.1 confirms that Article 61 contains obligations，as one of the specific provisions on enforcement procedures in Part Ⅲ.

7.506 China submits that the first sentence of Article 61 cannot set forth a specific obligation because it provides for enforcement against certain types of infringement but neither the TRIPS Agreement nor the Berne Convention （1971） define what constitutes substantive infringement. Rather，they defer to national discretion to define the rights being infringed.

7.507 The Panel agrees with China that the first sentence of Article 61 contains a number of terms that are not defined by the Agreement and that this can affect the proper interpretation of the provision. However，even though the first sentence does not use the term “infringement”，it is important to note that Part Ⅱ of the TRIPS Agreement，including the provisions of the Paris Convention （1967） incorporated by Article 2.1，and the provisions of the Berne Convention （1971） incorporated by Article 9.1，provide for minimum standards concerning the availability，scope and use of intellectual property rights that apply irrespective of national treatment. These provisions define the rights conferred by intellectual property and the circumstances in which those rights are infringed. Part Ⅲ of the TRIPS Agreement provides for the enforcement of those rights，to varying degrees. Therefore，the Agreement contains substantive obligations that are not simply matters of national discretion.

7.508 China submits that Article 61 of the TRIPS Agreement is less specific than the Anti-Dumping Agreement and the Agreement on Subsidies and Countervailing Measures and lacks the clarity required to demonstrate a specific，concrete obligation. China also argues that the TRIPS Agreement lacks a provision such as Article 18.4 of the Anti-Dumping Agreement requiring Members to take steps to ensure the conformity of their laws with its provisions.

7.509 The Panel agrees that the TRIPS Agreement differs from trade remedy agreements. However，the Panel will apply the usual rules of treaty interpretation to the terms used in the TRIPS Agreement and make its assessment on that basis in accordance with Article 11 of the DSU. The Panel draws China’s attention to Article ⅩⅥ：4 of the WTO Agreement which provides as follows：

“Each Member shall ensure the conformity of its laws，regulations and administrative procedures with its obligations as provided in the annexed Agreements.”

7.510 The “annexed Agreements” include the TRIPS Agreement. Therefore，Members are obliged to ensure conformity of their respective laws with their respective obligations as provided in the TRIPS Agreement.

7.511 China submits that the third sentence of Article 1.1 of the TRIPS Agreement sets forth the overall context for interpreting the specificity of the standards in the TRIPS Agreement. It describes Article 1.1 as a specific “caveat” that establishes boundaries on obligations，specifically in the realm of enforcement.

7.512 The Panel observes that Article 1.1 of the TRIPS Agreement provides as follows：

“Members shall give effect to the provisions of this Agreement. Members may，but shall not be obliged to，implement in their law more extensive protection than is required by this Agreement，provided that such protection does not contravene the provisions of this Agreement. Members shall be free to determine the appropriate method of implementing the provisions of this Agreement within their own legal system and practice.”

7.513 The first sentence of Article 1.1 sets out the basic obligation that Members “shall give effect” to the provisions of this Agreement. This means that the provisions of the Agreement are obligations where stated，and the first sentence of Article 61 so states. The second sentence of Article 1.1 clarifies that the provisions of the Agreement are minimum standards only，in that it gives Members the freedom to implement a higher standard，subject to a condition. The third sentence of Article 1.1 does not grant Members freedom to implement a lower standard，but rather grants freedom to determine the appropriate method of implementation of the provisions to which they are required to give effect under the first sentence. The Panel agrees that differences among Members’respective legal systems and practices tend to be more important in the area of enforcement. However，a coherent reading of the three sentences of Article 1.1 does not permit differences in domestic legal systems and practices to justify any derogation from the basic obligation to give effect to the provisions on enforcement.

7.514 Therefore，the standard of compliance with Article 61 is the minimum internationally agreed standard set out in that Article. The minimum standard in Article 61 does not defer to China’s domestic practice on the definition of criminal liability and sanctions for other wrongful acts in areas not subject to international obligations under the TRIPS Agreement，unless it so states. For example，the second sentence refers to “crimes of a corresponding gravity” which might refer to domestic practice in other areas. However，the first sentence of Article 61 does not make any such reference.

7.515 For the above reasons，the Panel confirms its view...that the first sentence of Article 61 of the TRIPS Agreement imposes an obligation. The Panel will now turn to the terms used in that provision，read in context and in light of the object and purpose of the Agreement，to determine the scope and content of that obligation.



Scope of the obligation



7.516 The terms of the obligation in the first sentence of Article 61 of the TRIPS Agreement are that Members shall “provide for criminal procedures and penalties to be applied”. That obligation applies to “wilful trademark counterfeiting or copyright piracy on a commercial scale”. Within that scope，there are no exceptions. The obligation applies to all acts of wilful trademark counterfeiting or copyright piracy on a commercial scale.

7.517 The Panel （has concluded that）
 ，in China，acts of trademark and copyright infringement falling below the applicable thresholds are not subject to criminal procedures and penalties. The issue that arises is whether any of those acts of infringement constitute “wilful trademark counterfeiting or copyright piracy on a commercial scale” within the meaning of the first sentence of Article 61. This requires the Panel to consider the interpretation of that phrase.

7.518 The Panel notes that the first sentence of Article 61 contains no fewer than four limitations on the obligation that it sets forth. These define the scope of the relevant obligation and are not exceptions. The first limitation is that the obligation applies to trademarks and copyright rather than to all intellectual property rights covered by the TRIPS Agreement. The fourth sentence of Article 61 gives Members the option to criminalize other infringements of intellectual property rights，in particular where they are committed willfully and on a commercial scale. Despite the potential gravity of such infringements，Article 61 creates no obligation to criminalize them. This can be contrasted with Sections 2 and 3 of Part Ⅲ of the TRIPS Agreement，regarding civil and administrative procedures and remedies，which apply to any act of infringement of intellectual property rights covered by the Agreement. It can also be contrasted with Section 4 of Part Ⅲ which attaches conditions to the option to apply its procedures to other infringements of intellectual property rights.

7.519 The second limitation in the first sentence of Article 61，which is related to the first，is that it applies to counterfeiting and piracy rather than to all infringements of trademarks and copyright. This can also be contrasted with Sections 2 and 3 of Part Ⅲ of the TRIPS Agreement. This limitation，like the first，indicates an intention to reduce the scope of the obligation. Indeed，the records of the negotiation of the TRIPS Agreement confirm that the term “infringements of trademarks and copyright” on a commercial scale was considered in the draft provision on criminal procedures but ultimately rejected.

7.520 The terms “trademark counterfeiting” and “copyright piracy” are not defined in the TRIPS Agreement. They are distinct from the concepts of “trademark infringement” and “copyright infringement”. They are similar to the terms “counterfeit trademark goods” and “pirated copyright goods” which are defined for the purposes of the TRIPS Agreement in footnote 14 as follows：

“For the purposes of this Agreement：

（a）‘counterfeit trademark goods’shall mean any goods，including packaging，bearing without authorization a trademark which is identical to the trademark validly registered in respect of such goods，or which cannot be distinguished in its essential aspects from such a trademark，and which thereby infringes the rights of the owner of the trademark in question under the law of the country of importation；

（b）‘pirated copyright goods’shall mean any goods which are copies made without the consent of the right holder or person duly authorized by the right holder in the country of production and which are made directly or indirectly from an article where the making of that copy would have constituted an infringement of a copyright or a related right under the law of the country of importation.”

7.521 The terms used in the first sentence of Article 61 denote classes of acts or activity whilst the terms used in footnote 14 denote classes of goods only. This reflects the fact that Article 61 provides for criminal enforcement against infringing acts whilst Section 4 of Part Ⅲ （in which the terms defined in footnote 14 are used） provides for enforcement at the border against infringing goods. The definitions in footnote 14 also refer to the law of the country of “importation” whilst Article 61 relates to the law of the Member to which the obligation applies-generally speaking，the law of the Member where the infringing act occurs. Subject to these observations，the Panel considers that the definitions in footnote 14 are relevant in understanding the terms used in Article 61.

7.522 The United States does not claim that Articles 213，214，215，217 and 218 of the Criminal Law fail to cover the full extent of the terms “trademark counterfeiting” and “copyright piracy” as used in Article 61 of the TRIPS Agreement. China does not contest that each of the thresholds established by the Criminal Law，in particular Articles 213，214，215，217 and 218，applies to acts of “trademark counterfeiting” and “copyright piracy”. Therefore，it is unnecessary for the Panel to interpret those terms in greater detail at this stage.

7.523 The third limitation in the first sentence of Article 61 is indicated by the word “wilful” that precedes the words “trademark counterfeiting or copyright piracy”. This word functions as a qualifier indicating that trademark counterfeiting or copyright piracy is not subject to the obligation in the first sentence of Article 61 unless it is “wilful”. This word，focussing on the infringer’s intent，reflects the criminal nature of the enforcement procedures at issue. It is absent from Section 4 of Part Ⅲ，even though that Section is similarly limited，as a minimum，to counterfeit trademark goods and pirated copyright goods. The penalties for criminal acts，such as imprisonment，fines and forfeiture of property，are relatively grave，as reflected in the second sentence of Article 61. There is no obligation to make such penalties available with respect to acts of infringement committed without the requisite intent.

7.524 The fourth limitation in the first sentence of Article 61 is indicated by the phrase “on a commercial scale” that follows the words “trademark counterfeiting or copyright piracy”. This phrase，like the word “wilful”，appears to qualify both “trademark counterfeiting” and “copyright piracy”. The limitation to cases on a commercial scale，like the limitation to cases of wilfulness，stands in contrast to all other specific obligations on enforcement in Part Ⅲ of the TRIPS Agreement.

7.525 The principal interpretative point in dispute is the meaning of the phrase “on a commercial scale”. This phrase functions in context as a qualifier，indicating that wilful trademark counterfeiting or copyright piracy is included in the scope of the obligation provided that it also satisfies the condition of being “on a commercial scale”. Accordingly，certain acts of wilful trademark counterfeiting or copyright piracy are excluded from the scope of the first sentence of Article 61.

7.526 Despite the fact that trademark counterfeiting and copyright piracy infringe the rights of right holders，and despite the fact that they can be grave，the two qualifications of wilfulness and “on a commercial scale” indicate that Article 61 does not require Members to provide for criminal procedures and penalties to be applied to such counterfeiting and piracy per se
 unless they satisfy certain additional criteria. This is highlighted by the fourth sentence of Article 61，which allows Members to provide for criminal procedures and penalties to be applied in other cases of infringement，“in particular” where they are committed wilfully and on a commercial scale. This indicates that the negotiators considered cases of wilful infringement on a commercial scale to represent a subset of cases of infringement，comprising the graver cases. This is useful context for interpreting the first sentence of Article 61，even though it does not refer to “infringement” in general，because the first sentence refers to both “counterfeiting” and “piracy” and wilfulness and commercial scale，evidently to limit the cases of infringement in different ways. Therefore，the text of Article 61 indicates that it must not be assumed that the nature of counterfeiting and piracy per se
 is such that Members are obliged to provide for the application of criminal procedures and penalties.

7.527 This is consistent with the nature of the obligation，being a minimum standard，as expressly confirmed by the use of the words “at least” in the first sentence of Article 61 and，more generally，by the second sentence of Article 1.1… Members may，and many do，criminalize other acts of trademark counterfeiting，other acts of copyright piracy，other acts of infringement of trademarks and copyright，and acts of infringement of other intellectual property rights such as patents，but there is no obligation to do so under the TRIPS Agreement.

7.528 Part Ⅲ of the TRIPS Agreement distinguishes between the treatment of wilful trademark counterfeiting and copyright piracy on a commercial scale，on the one hand，and all other infringements of intellectual property rights，on the other hand，in that only the former are subject to an obligation regarding criminal procedures and penalties. This indicates the shared view of the negotiators that the former are the most blatant and egregious acts of infringement. This view must inform the interpretation of Article 61.

7.529 ...Whilst some of the pre-existing international intellectual property agreements or conventions contain provisions on the characteristics of enforcement mechanisms，it is striking that none of them create any specific minimum standard for criminal enforcement procedures. Among the international intellectual property agreements with wide membership，Article 61 of the TRIPS Agreement is，in this sense，unique.

7.530 This reflects，in part，the fact that intellectual property rights are private rights，as recognized in the fourth recital of the Preamble to the TRIPS Agreement. In contrast，criminal procedures are designed to punish acts that transgress societal values. This is reflected in the use of the word “penalties” in Article 61.

7.531 Bearing in mind these aspects of the context of the first sentence of Article 61，and the object and purpose of the TRIPS Agreement，the Panel now turns to the ordinary meaning of the words “on a commercial scale”.



“on a commercial scale”



7.532 The parties adopt different approaches to the task of interpreting the phrase “on a commercial scale”. The Panel will examine each of these approaches in turn，beginning with that of the complainant.

7.533 The ordinary meaning of the word “scale” is uncontroversial. It may be defined as “relative magnitude or extent；degree，proportion. Freq. in on a grand，lavish，small，etc. scale”. The ordinary meaning of the word includes both the concept of quantity，in terms of magnitude or extent，as well as the concept of relativity. Both concepts are combined in the notions of degree and proportion. Therefore，a particular “scale” compares certain things or actions in terms of their size. Some things or actions will be of the relevant size and others will not.

7.534 The relevant size is indicated by the word “commercial”. The ordinary meaning of “commercial” may be defined in various ways. The following two definitions have been raised in the course of these proceedings：

“1. Engaged in commerce；of，pertaining to，or bearing on commerce.

2. （...）

3. Interested in financial return rather than artistry；likely to make a profit；regarded as a mere matter of business.”

7.535 The Panel considers the first definition to be apposite. It includes the term “commerce” which may，in turn，be defined as “buying and selling；the exchange of merchandise or services，esp. on a large scale”. Reading this definition into the definition of “commercial” indicates that “commercial” means，basically，engaged in buying and selling，or pertaining to，or bearing on，buying and selling. A combination of that expanded definition of “commercial” and the definition of “scale” would render a meaning in terms of a relative magnitude or extent （of those） engaged in buying and selling，or a relative magnitude or extent pertaining to，or bearing on，buying and selling. This draws a link to the commercial marketplace.

...

7.537 The Panel notes that the third definition，which includes the qualifiers “rather than artistry” and “mere”，refers to usages such as a “commercial artist”，“commercial film” or “commercial writing” in the sense of those who are more interested in financial return than the artistic merit of a work，works that are of such a nature that they are likely to make a profit and works that are regarded as a mere matter of business rather than as expressions of other values. This definition is not apposite in the first sentence of Article 61.

7.538 Therefore，the Panel considers that the first definition set out above is appropriate. However，the combination of that definition of “commercial” with the definition of “scale” presents a problem in that scale is a quantitative concept whilst commercial is qualitative，in the sense that it refers to the nature of certain acts. Some acts are in fact commercial，whilst others are not. Any act of selling can be described as commercial in this primary sense，irrespective of its size or value. If “commercial” is simply read as a qualitative term，referring to all acts pertaining to，or bearing on commerce，this would read the word “scale” out of the text. Acts on a commercial scale would simply be commercial acts. The phrase “on a commercial scale” would simply mean “commercial”. Such an interpretation fails to give meaning to all the terms used in the treaty and is inconsistent with the rule of effective treaty interpretation.

7.539 There are no other uses of the word “scale” in the TRIPS Agreement，besides the first and fourth sentences of Article 61. However，the wider context shows that the TRIPS Agreement frequently uses the word “commercial” with many other nouns，although nowhere else with “scale”. The other uses of the word “commercial” include “commercial rental”，“commercial purposes”，“commercial exploitation”，“commercial terms”，“public non-commercial use”，“first commercial exploitation”，“honest commercial practices”，“commercial value”，“unfair commercial use”，“non-commercial nature” and “legitimate commercial interests”.

7.540 The provisions of the Paris Convention （1967） incorporated by Article 2.1 of the TRIPS Agreement include uses of the word “commercial” in the phrase “industrial or commercial establishment” （in the singular or plural） and in the phrases “industrial or commercial matters” and “industrial or commercial activities”. The provisions of the Berne Convention （1971） incorporated by Article 9.1 of the TRIPS Agreement include the phrase “any commercial purpose”. The provisions of the IPIC Treaty incorporated by Article 35 of the TRIPS Agreement include the phrase “commercially exploited” and “exploits ordinarily commercially”.

7.541 The context shows that the negotiators chose to qualify certain activities，such as rental，exploitation and use，as “commercial”. They also chose to qualify various nouns，such as “terms”，“value”，“nature” and “interests”，as “commercial” or “non-commercial”. In a similar way，they could have agreed that the obligation in the first sentence of Article 61 would apply to cases of wilful and “commercial” trademark counterfeiting or copyright piracy. This would have included all commercial activity. Indeed，the records of the negotiation of the TRIPS Agreement show that this formulation was in fact suggested （by the United States） at an early stage.

7.542 The context shows that the negotiators used the term “commercial purposes” in two provisions on the scope of protection of certain categories of intellectual property rights，and that the Appendix to the Berne Convention （1971） already did use that term in the singular in provisions on possible limitations to particular rights. However，the negotiators did not agree that the obligation in the first sentence of Article 61 would apply to cases of wilful trademark counterfeiting or copyright piracy “for commercial purposes”. This would have included all activity for financial gain or profit.

7.543 Instead，the negotiators agreed in Article 61 to use the distinct phrase “on a commercial scale”. This indicates that the word “scale” was a deliberate choice and must be given due interpretative weight. “Scale” denotes a relative size，and reflects the intention of the negotiators that the limitation on the obligation in the first sentence of the Article depended on the size of acts of counterfeiting and piracy. Therefore，whilst “commercial” is a qualitative term，it would be an error to read it solely in those terms. In context it must indicate a quantity.

7.544 A review of the uses of the word “commercial” throughout the TRIPS Agreement indicates that it links various activities，not simply selling，to the marketplace. It also shows that “commercial” activities cannot be presumed to be on a larger scale than others，such as “public non-commercial” activities，even though they would generally be larger than，say，“personal” or “domestic” use. The distinguishing characteristic of a commercial activity is that it is carried out for profit. The review of the uses of the word “commercial” also shows that，unlike all the others，Article 61 uses the word “commercial” to qualify a notion of size.

7.545 In the Panel’s view，the combination of the primary definition of “commercial” and the definition of “scale” can be reconciled with the context of Article 61 if it is assessed not solely according to the nature of an activity but also in terms of relative size，as a market benchmark. As there is no other qualifier besides “commercial”，that benchmark must be whatever “commercial” typically or usually connotes. In quantitative terms，the benchmark would be the magnitude or extent at which engagement in commerce，or activities pertaining to or bearing on commerce，are typically or usually carried on，in other words，the magnitude or extent of typical or usual commercial activity. Given that the phrase uses the indefinite article “a”，it refers to more than one magnitude or extent of typical or usual commercial activity. The magnitude or extent will vary in the different “cases” of counterfeiting and piracy to which the obligation applies. In the Panel’s view，this reflects the fact that what is typical or usual varies according to the type of commerce concerned.

7.546 Turning to the arguments of the parties and various third parties on this point，they have attempted to give due meaning to both the terms “commerce” and “scale” in different ways. Initially，the United States submitted as follows：

“those who engage in commercial activities in order to make a ‘financial return’in the marketplace...are，by definition，therefore operating on a commercial scale”

7.547 Similarly，Canada submitted that “commercial scale” refers to activities undertaken with a view to profiting. The European Communities submitted that the terms “commercial” and “scale” denote activities that pertain to a business or to the generation of profits.

7.548 The Panel considers these interpretations unsatisfactory，as they seem to equate “commercial scale” with “commercial purpose” or merely “commercial”，which are not the term used in Article 61.

7.549 The United States then clarified that it does not read the word “scale” out of the term “commercial scale” and added a qualifier or two to its initial position，submitting that：

“an infringer seriously engaged in pursuing financial gain in the marketplace is necessarily acting on a ‘scale’that is ‘commercial’and therefore falls within the ordinary meaning of the term”；and

“‘commercial scale’certainly extends to those who are genuinely engaged in commercial activities in order to make a financial return.”

7.550 In response to a request for clarification from the Panel，the United States explained：

“The United States has employed the words ‘seriously’or ‘genuinely’to underscore that the IPR infringer must be actually engaged in pursuing financial gain through non-trivial commercial activities in the marketplace，as opposed to，for example，a one-off entry into the marketplace of a limited nature.

Whether an infringer is ‘seriously’or ‘genuinely’engaged in commercial activities would depend on the facts and circumstances of the activity. （...）”

7.551 The Panel understands that this refined approach interprets “commercial scale” as basically everything that is “commercial” with the exception of some trivial or de minimis
 activities. It is not clear how “seriously” and “genuinely” indicate “non-trivial” activities-if anything，“seriously” indicates something more important. However，there is no need to consider its meaning further as the word “seriously” is not used in the terms of the treaty，nor is it implied by the terms that are used.

7.552 Whilst the United States’refined approach has the merit of ensuring that its interpretation of “commercial scale” does not capture an identical class of acts as the term “commercial purpose”，the difference seems minimal. This refined approach does not read the word “scale” out of the text but nevertheless it reads the word down to such an extent that it lacks the significance that the negotiators evidently intended. The negotiators chose the word “scale”，which refers to size，rather than other words that they actually used elsewhere in the Agreement that do not exclude activities on the basis of size. They also used the word “scale” in the fourth sentence of Article 61，together with the term “in particular”，which would be virtually redundant if the sentence simply meant that Members could provide for criminal procedures and penalties to be applied “in particular” to more than trivial or de minimis
 cases. The context throughout Part Ⅲ shows that the limitations in Section 5 reflect an effort to address only the more blatant and egregious infringements.

7.553 As to the view that “on a commercial scale” is basically a de minimis
 provision，the Panel need look no further than the preceding provision，Article 60，to see how the negotiators addressed that issue. Article 60 forms part of Section 4 on special requirements related to border measures and serves an analogous purpose to the phrase “on a commercial scale” in Article 61 in that both define the lower end of infringement at which a particular type of enforcement procedure must be available. However，the terms of each are quite different：Article 60 defines de minimis
 infringement in terms of volume （“small quantities”），nature （“of a non-commercial nature”） and circumstances （“in travellers’personal luggage or sent in small consignments”）. Had the negotiators wanted to exclude only de minimis
 infringement from the minimum standard of Article 61，they had a model in Article 60，or they could have used words such as “except for minor or personal use”. However，they did not. Instead，Article 61 refers to size （“scale”） qualified only by the word “commercial”. This indicates that the negotiators intended something different from de minimis
 . Article 60 also indicates that the negotiators did not equate small with non-commercial，confirming that a “commercial” scale is not necessarily small-scale nor large-scale.

7.554 Among the other third parties，Brazil referred to a “significant” or “large” enough level based on certain factors，Mexico argued for a “meaningful” level；Korea referred to operating a business “in a somewhat systematic fashion”. Canada acknowledged as follows：

“There is perhaps no easily quantifiable measure because none is provided for in TRIPS. This omission suggests that the test is qualitative：what a reasonable person would think in the circumstances.”

7.555 The Panel considers that these interpretations，whilst they may reflect sound domestic policy considerations，lack a clear basis in the rules of treaty interpretation which the Panel is obliged to apply. All of these interpretations are valid explanations as to why such infringement should be unlawful but they do not explain why it must be a crime. The answer to that question must be found in the terms of the treaty as finally agreed.

7.556 In this connection it seems pertinent to recall that the negotiators chose a term that was different from the commercial purpose or financial return standards used in the national legislation of a number of the participants.

7.557 Turning now to the respondent’s approach to the interpretation of “on a commercial scale”，China submits that these words should be interpreted as a single term. The United States proposes that each of the terms in the two-word term be interpreted and does not submit that there are other ordinary uses of the phrase that would be relevant.

7.558 The Panel observes that the general rule of treaty interpretation in Article 31 of the Vienna Convention refers in paragraph 1 to the ordinary meaning of the terms of the treaty，read in context. Where the terms are a single term，or ordinarily used together，then the treaty interpreter should refer to the ordinary meaning of that single term，or of each term in the particular context of each other. This is a distinct exercise from that in paragraph 4 of Article 31 of the Vienna Convention which requires a “special meaning” to be given to a term if it is established that the parties so intended. No party to this dispute considers that a “special meaning” should be given to the phrase “on a commercial scale”，and nor does the Panel.

7.559 The Panel will follow the approach explained by the Appellate Body in EC-Chicken Cuts：

“The Appellate Body has observed that dictionaries are a ‘useful starting point’for the analysis of ‘ordinary meaning’of a treaty term，but they are not necessarily dispositive. The ordinary meaning of a treaty term must be ascertained according to the particular circumstances of each case. Importantly，the ordinary meaning of a treaty term must be seen in the light of the intention of the parties ‘as expressed in the words used by them against the light of the surrounding circumstances’”.

7.560 The Panel recalls that the dictionary definition of “scale” （quoted at paragraph 7.533 above） includes the entry “Freq. in on a grand，lavish，small，etc. scale”. These examples show that the phrase “on a...scale” is frequently used. Therefore，the use of the words “on a commercial scale” as a phrase appears to be relevant to their ordinary meaning.

7.561 The circumstances surrounding the inclusion of the phrase “on a commercial scale” show that the phrase has been used and，in some cases，defined in the intellectual property legislation of various countries for periods stretching back almost a century. Specifically，the patent laws of these countries refer to the working of inventions，or failure to work inventions，“on a commercial scale”. The term is used in relation to the exploitation of protected subject matter，as in Article 61，but the purpose of these non-working provisions，and the considerations relevant to their operation，are distinct from those of criminal procedures and penalties as addressed in Article 61 of the TRIPS Agreement. There is insufficient indication that the meaning ascribed to the term “on a commercial scale” in such legislation was that intended by the negotiators of the TRIPS Agreement when they used the term in the first and fourth sentences of Article 61. However，this circumstance shows the phrase in use in an intellectual property context long before the negotiation of the TRIPS Agreement.

7.562 The term “on a commercial scale” was also used in the specific context of trademark counterfeiting and copyright piracy in the WIPO Committee of Experts on Measures Against Counterfeiting and Piracy in 1988 contemporaneously with the earlier part of the negotiations of the TRIPS Agreement. Draft Model Provisions for National Laws set out in a Memorandum by the International Bureau of WIPO for that Committee included，in Article A（1），（2） and （3），three draft Model Provisions on manufacturing as an act of counterfeiting，manufacturing as an act of piracy and additional acts of counterfeiting and piracy，respectively. Each of those draft Model Provisions contained a proviso that such goods were manufactured，or the act was committed，“on a commercial scale”. An explanatory observation accompanied the term “commercial scale” as a phrase.

7.563 The evidence on the record includes many other uses of the words “commercial scale” and “on a commercial scale” in a variety of contexts. Accordingly，the Panel considers that the words “commercial” and “scale” provide important context for the ordinary meaning of each other when used together in the phrase “on a commercial scale” as in the first sentence of Article 61 of the TRIPS Agreement.

7.564 China submits that the phrase “on a commercial scale” refers to “a significant magnitude of infringement activity”. China refers to four isolated uses of the phrase “commercial scale” spread out over a period of forty years：one at the 1947-1948 Havana Conference，one in a 1985 GATT Council meeting，and two in US national legislation on alternative energy development. From these uses，China posits an interpretation suggestive of industrial scale activity.

7.565 The Panel considers that this interpretation is predetermined by the context of the uses that China has selected，which refer to commercial scale activities at an industrial level. This is inapposite in the context of Article 61 of the TRIPS Agreement which applies to acts of infringement of individual rights，including those subsisting in individual products. This interpretation simply replaces the term “commercial”，that is used in the text，with “significant”，that is not used in the text，effectively reading out the term “commercial”.

7.566 China also argues that the explanatory observation that accompanied the draft Model Provisions is an example of ordinary usage of the term “commercial scale”.

7.567 The Panel notes that the explanatory observation did not purport to be a definition but was prepared by the International Bureau of WIPO for the specific purpose of accompanying a provision on manufacturing in the draft Model Provisions. The Report of the WIPO Committee of Experts on Measures against Counterfeiting and Piracy of April 1988 shows that the concept of “commercial scale” proved controversial. Accordingly，it is not an example of ordinary usage. In any event，the draft Model Provisions of the Committee of Experts themselves were never agreed. Therefore，it would not be appropriate to select an explanatory observation that accompanied them and elevate it to the status of the proper interpretation of a treaty text that was negotiated in another forum and that was finally agreed.

7.568 Turning to other evidence on the record，two third parties contrasted “commercial scale” production with “pilot scale” production or “small scale test” production. The Panel finds these contrasting terms relevant because they indicate a quantity，and because production can be an act of counterfeiting or piracy.

7.569 In response to questions from the Panel，China，but not the United States，provided other examples of ordinary uses of the phrase “commercial scale”，including in company press releases，filings with the US Securities and Exchange Commission and patent applications. The United States argues that these examples are functions of individuals’“own lexicography” and are not used in the same fashion or manner. The United States also notes that patent applications are unrelated to the first sentence of Article 61 of the TRIPS Agreement.

7.570 The Panel considers that each of the uses on the record，being in the English language，reflects the understanding of the authors as to the ordinary meaning of those words and phrases in that language. That is the reason why a language allows its speakers to render themselves mutually intelligible. These are the very meanings that dictionaries catalogue. Naturally，words and phrases in the same language may have more than one meaning，“common or rare，universal or specialized”. It is incumbent on the Panel to assess these usages in context to discern which is relevant to the question of interpretation at hand，just as the Panel has done when confronted with multiple definitions of the words “commercial” and “scale” in the same dictionary. The Panel also notes that Article 61 of the TRIPS Agreement specifically relates the concept of infringement “on a commercial scale” to other intellectual property rights，which include patents，in the fourth sentence of that Article.

7.571 Turning to the ordinary meaning of the term “on a commercial scale”，the evidence includes examples of uses of that precise term and also the words “commercial scale” followed by a noun. It is not suggested that this changes the meaning. The nouns include “manufacturing”，“production”，“facility”，“processes”，“reactor”，“composition” and “cultivation”，and the term also follows “manufacture” and “employ”. This confirms that the phrase can be used in different contexts as a single term.

7.572 Some of these nouns，notably manufacturing and production，refer to acts that could constitute trademark counterfeiting and copyright piracy，and are therefore particularly apposite to the interpretation of the first sentence of Article 61 of the TRIPS Agreement. However，counterfeiting and piracy include other acts besides manufacturing and production. There are no uses on the record of the phrase with the word “sales” or “selling”.

7.573 Simple searches of online patent databases of the Patent Cooperation Treaty，the United States Patent and Trademark Office and the European Patent Office，reveal many patent applications that use the phrase “commercial scale”. China has provided abstracts of some applications that define the phrase “commercial scale” in precise，quantitative terms of volume，weight or speed. These definitions vary greatly and relate to different factors，according to the invention claimed in the application. From this evidence，China concludes that：

“In the context of patent applications，the phrase ‘commercial scale’refers to a certain level of magnitude. This magnitude is not necessarily objectively high，but it is relatively high in the context of the operation involved.”

7.574 The United States finds this statement “telling” and recalls its view that：

“［B］ased on its ordinary meaning，what qualifies as ‘commercial scale’piracy or counterfeiting will vary among product and market，and therefore，what is ‘commercial scale’can be determined using factors relevant to a particular situation.”

7.575 The United States argues that the uses in the press releases and SEC filings must be understood in context，as in some cases：

“［W］hether a manufacturing activity is ‘commercial scale’may well mean whether the activity is undertaken on a scale，or at a level of economic efficiency，that allows that public company to make a return on investment or profit for its shareholders.”

7.576 The Panel observes a certain degree of convergence between the parties’views，as compared to their initial positions，when addressing these ordinary uses of the phrase “commercial scale”. The Panel considers that the contexts in which the term “on a commercial scale” or “commercial scale” is used，given their variety，indicate that each of the words “commercial” and “scale” provides important context for the interpretation of the other when used together. Their combined meaning varies greatly according to the context around them and the lack of precision in the term is apparent. However，it is clear that none of these uses refer to activities that are simply commercial. Rather，they are evidently intended to distinguish certain activities （or premises） from others that pertain to or have a bearing on commerce but which do not meet a market benchmark in terms of what is typical. The precise benchmark in each case depends on the product and the market to which the phrase relates.

7.577 The Panel recalls its view...above and，in light of the evidence considered above，finds that a “commercial scale” is the magnitude or extent of typical or usual commercial activity. Therefore，counterfeiting or piracy “on a commercial scale” refers to counterfeiting or piracy carried on at the magnitude or extent of typical or usual commercial activity with respect to a given product in a given market. The magnitude or extent of typical or usual commercial activity with respect to a given product in a given market forms a benchmark by which to assess the obligation in the first sentence of Article 61. It follows that what constitutes a commercial scale for counterfeiting or piracy of a particular product in a particular market will depend on the magnitude or extent that is typical or usual with respect to such a product in such a market，which may be small or large. The magnitude or extent of typical or usual commercial activity relates，in the longer term，to profitability.

7.578 The Panel observes that what is typical or usual in commerce is a flexible concept. The immediate context in the second sentence of Article 61，which is closely related to the first，refers to the similarly flexible concepts of “deterrent” and “corresponding gravity”. Neither these terms nor “commercial scale” are precise but all depend on circumstances，which vary according to the differing forms of commerce and of counterfeiting and piracy to which these obligations apply.



Conformity of the measures at issue with respect to the level of the thresholds



7.600 The Panel recalls its finding...above regarding the interpretation of the phrase “wilful trademark counterfeiting or copyright piracy ‘on a commercial scale’”，as used in Article 61 of the TRIPS Agreement. The Panel recalls，in particular，that this is a relative standard，which will vary when applied to different fact situations.

7.601 The Panel notes that it is the standard in the treaty obligation that varies as applied to different fact situations，and not necessarily the means by which Members choose to implement that standard. The Panel recalls that the third sentence of Article 1.1 of the TRIPS Agreement，quoted and discussed...above，provides as follows：

“Members shall be free to determine the appropriate method of implementing the provisions of this Agreement within their own legal system and practice.”

7.602 This provision confirms that the TRIPS Agreement does not mandate specific forms of legislation. The Panel may not simply assume that a Member must give its authorities wide discretion to determine what is on a commercial scale in any given case，and may not simply assume that thresholds，including numerical tests，are inconsistent with the relative benchmark in the first sentence of Article 61 of the TRIPS Agreement. As long as a Member in fact provides for criminal procedures and penalties to be applied in cases of wilful trademark counterfeiting or copyright piracy on a commercial scale，it will comply with this obligation. If it is alleged that a Member’s method of implementation does not so provide in such cases，that allegation must be proven with evidence. Therefore，the Panel will assess whether the evidence shows that China fails to provide for criminal procedures and penalties to be applied in any such cases.

7.603 The Panel begins with the first limb of the claim. In the first limb of the claim，the United States challenges the levels at which certain thresholds are set. Having chosen to challenge the level of a series of numerical thresholds as compared to a relative standard，it is necessary for the United States to demonstrate that the levels are higher than that standard as applied in certain factual situations. That calls for quantitative evidence. Later，the Panel will address the second limb of the claim，in which the United States challenges the factors taken into account by the criminal thresholds. That calls for qualitative evidence.

7.604 The parties agree that the standard of “a commercial scale” will vary by product and market and that the conformity of China’s criminal thresholds with that standard must be assessed by reference to China’s marketplace.

7.605 The Panel recalls that a previous Panel had occasion to apply certain relative standards in the TRIPS Agreement in quantitative terms. The Panel in US-Section 110（5） Copyright Act interpreted the phrase “certain special cases” inter alia
 in terms of a narrow scope or reach，and the phrase “a normal exploitation of the work” inter alia
 in an empirical or quantitative sense，as those phrases are used in Article 13 of the TRIPS Agreement.574 As in the present case，the parties in that dispute agreed that conformity had to be assessed wholly or primarily in relation to the respondent’s market. The Panel in that dispute adopted the following approach in assessing the conformity of a measure with Article 13：

“We note that while the WTO Members are free to choose the method of implementation，the minimum standards of protection are the same for all of them. In the present case it is enough for our purposes to take account of the specific conditions applying in the US market in assessing whether the measure in question conflicts with a normal exploitation in that market，or whether the measure meets the other conditions of Article 13.”

7.606 In the present dispute，the Panel considers this approach appropriate as well. The Panel needs to consider the specific conditions applying in China’s marketplace in assessing whether the measures in question，which exclude certain acts of infringement from particular liability，conform to the relative standard in Article 61. This applies a fortiori as the relative standard is set in terms of what is “on a commercial scale”，which varies not only by market but also by product within the same market.

7.607 The nature of the measures at issue and the applicable treaty obligation under consideration in this Section of this Report can be contrasted with those considered in Section Ⅶ：A. It was not necessary for the United States to demonstrate the particular class of works to which the Copyright Law denies copyright protection because it was clear that the measure at issue denies all copyright protection to some works and the relevant obligation in the TRIPS Agreement does not permit denial of all copyright protection to any such works. In contrast，the measures that establish the criminal thresholds set forth levels that deny criminal procedures and penalties in some，but not all，cases of wilful trademark counterfeiting and copyright piracy，and the relevant obligation permits the denial of criminal procedures and penalties in some such cases.

7.608 The United States argues that the criminal thresholds exclude certain commercial activity. The United States relies，in particular，on the text of the measures establishing the criminal thresholds themselves.

7.609 The Panel has reviewed the measures and agrees that，on their face，they do exclude certain commercial activity from criminal procedures and penalties. For example，some of the criminal thresholds are set in terms that refer expressly to commercial activity，such as “illegal business operation volume”，which is defined in terms of “manufacture，storage，transportation，or sales” of infringing products，and “illegal gains” which is defined in terms of profit. However，based solely on the measures on their face，the Panel cannot distinguish between acts that，in China’s marketplace，are on a commercial scale，and those that are not.

7.610 Certain thresholds are set in monetary terms，ranging from 20000 profit to 50000 turnover or sales. The measures，on their face，do not indicate what these amounts represent as compared to a relevant commercial benchmark in China.Each of these amounts represents a range of volumes of goods，which vary according to price. Another factor to take into account is the period of time over which infringements can be cumulated to satisfy these thresholds. One threshold is set not in monetary terms but rather at 500 张 （份） （“copies” for the sake of simplicity）. Whilst it is reasonably clear to the Panel how many goods that comprises with respect to certain traditional media，this is not，on its face，related to any relevant market benchmark in China either.

7.611 The Panel has noted the United States’repeated assertions that certain amounts constitute counterfeiting or piracy on a commercial scale. The most recurrent example concerns 499 copyright-infringing “copies”，although it is not related to the same product in all examples or，sometimes，to any product. The only facts in these examples are amounts equal to，or slightly less than，those in the measures themselves. Those amounts，in combination with the monetary thresholds and the factors used in the thresholds，demonstrate the class of acts for which China does not provide criminal procedures and penalties to be applied. Those numbers and factors do not，in themselves，demonstrate what constitutes a commercial scale for any product or in any market in China.

7.612 China asserted the relevance of the scale of commerce in China in its first written submission and referred to Economic Census statistics （considered below）.

7.613 The Panel asked both parties after the first substantive meeting whether “commercial scale” varies according to characteristics of markets，products and operators within a market，how “commercial scale” can be related to these considerations and what type of data could be relevant.

7.614 In response to the Panel’s question，the United States referred to the interpretation of “commercial scale” that it had proposed in its first written submission，which included all commercial activity by definition. The United States agreed that “commercial scale” must be viewed with reference to the marketplace，and acknowledged that the scale of what is commercial necessarily will vary by product and market. It acknowledged that what is “commercial scale” can vary from situation to situation according to a number of factors. It asserted that China’s criminal thresholds fail to capture commercial scale in certain market situations.Nevertheless，the United States did not provide data regarding products and markets or other factors that would demonstrate what constituted “a commercial scale” in the specific situation of China’s marketplace.

7.615 In its rebuttal of China’s assertion regarding the scale of commerce in China，the United States noted that the “commercial scale” standard was a relative one. It commented on the Economic Census statistics submitted by China but at the same time dismissed their relevance as they are aggregate statistics related to undefined average economic units. It also recalled an earlier assertion that the Chinese market，including the market for many copyright and trademark-bearing goods，is fragmented and characterized by a profusion of small manufacturers，middlemen，distributors，and small outlets at the retail level.

7.616 The Panel has reviewed the evidence in support of this assertion. The evidence comprises a quote from a short article from a US newspaper，the San Francisco Chronicle，titled “30000-Store Wholesale Mall Keeps China Competitive” regarding the number of stores in a particular mall in Yiwu and the physical dimensions of some stalls；a statistic quoted from an extract from a management consultant report titled “The 2005 Global Retail Development Index” that the top ten retailers in China hold less than 2 per cent of the market，and another statistic that the top 100 retailers have less than 6.4 per cent；and a quote from an article in Time magazine titled “In China，There’s Priceless，and for Everything Else，There’s Cash” that a shopping mall in Luohu spans six floors of small stores.

7.617 The Panel finds that，even if these sources were suitable for the purpose of demonstration of contested facts in this proceeding，the information that was provided was too little and too random to demonstrate a level that constitutes a commercial scale for any product in China.

7.618 The United States referred to Canada’s third party written submission，which had provided an estimate of China’s gross domestic product per capita. It did not explain specifically how this figure was comparable to China’s numerical thresholds.

7.619 The Panel considers GDP per capita a reliable indicator of average national income but not a sufficient indicator of a commercial scale，as it is calculated with a denominator of total population. The Panel also notes that GDP is a far more aggregated figure than those in the Economic Census statistics that the United States dismissed.

7.620 China submits that the United States must provide evidence that China’s laws actually function to exclude a category of infringement that meets the “commercial scale” standard. Hypothetical examples do not qualify as sufficient evidence.

7.621 In response，the United States asserts that it，and a number of third parties，have provided “numerous，concrete illustrations” of commercial-scale piracy and counterfeiting that take place underneath China’s thresholds. It refers to a “Report on Copyright Complaints，Raids and Resulting Criminal Actions in China” prepared by a coalition of trade associations in 2008 （the “CCA Report”）.

7.622 The Panel has reviewed the CCA Report to determine whether it bears out the United States’assertion. The CCA Report was originally submitted as a case example intended to show that the criminal thresholds create a “safe harbour” （an assertion not borne out by the data594） and also to show that significant quantities of retail sales of infringing product take place in China at levels below China’s thresholds.

7.623 The Panel notes that the question whether retail sales of infringing product take place below the thresholds is not dispositive of the claim，as the first sentence of Article 61 does not require Members to provide for criminal procedures and penalties to be applied to all such cases. Further，the CCA Report sets out for each raid “total units seized （DVD，CD，VCD）”. For some raids，the total units seized were as few as five. Therefore，while the aggregate number of seizures below China’s thresholds may or may not be “significant”，the seizure data does not permit any deduction as to the scale of operations of the individual raided retail outlets. The total units seized in many cases may be only part of，or even incidental to，a commercial operation. The seizure data illustrates the scale of infringing stock on hand （as it is intended to do） but it does not show the scale of the individual retail businesses or what constitutes a commercial scale for those products in that market.

7.624 China provided official statistics from its Economic Census. The statistics include figures for average annual revenue for enterprises engaged in different industrial sectors in China. Annual revenue appears to be a concept capable of comparison with “illegal business operation volume” as defined in Judicial Interpretation No. 19 ［2004］. The statistics show that the illegal business operation volume threshold of 50000 for counterfeiting one registered trademark in violation of Article 213 of the Criminal Law is equivalent to 0.41 per cent of the average annual revenue of enterprises engaged in light industry；0.8 per cent of the average annual revenue of small-size enterprises；and 0.84 per cent of the average revenue of Chinese retail businesses.

7.625 The Economic Census statistics also refer to a concept of the “Individual Operation Household” which is defined as the smallest unit of commerce in Chinese economic statistics. The statistics show that the illegal business operation volume threshold of 50000 for counterfeiting one registered trademark is equivalent to 22.56 per cent of the average annual revenue of Individual Operation Households and 29.44 per cent of the average annual revenue of Individual Operation Households engaged in retail.

7.626 The Panel notes that these calculations are percentages of an average and may be relevant to establishing what is a typical or usual level of commercial activity in a general sense. However，the statistics are highly aggregated and do not refer to any particular products，according to which the benchmark of “a commercial scale” necessarily varies. Moreover，the statistics regarding individual operation households engaged in retail do not address the basic question of whether retail sales by individual operation households are typical or usual in China. Therefore，the Panel does not consider that these statistics are sufficient for it to form a view as to whether the illegal business operation volume thresholds capture all trademark counterfeiting or copyright piracy on a commercial scale in China.

7.627 The United States also submitted other press articles to illustrate points in its first written submission，particularly regarding the calculation of certain thresholds. China objected at the outset arguing that “［t］he Panel can afford little or no weight to such anecdotal and potentially misinformed reports”. The United States was puzzled by China’s concern at its recourse to newspapers or other media. It recalled its prior attempts to obtain information from China pursuant to Article 63.3 of the TRIPS Agreement. China had declined to provide information and stated instead that its competent domestic IPR authorities had also made relevant information publicly available through their official websites，newspapers，magazines and other proper channels. The United States added that the information in newspapers and magazines is “drawn from a variety of well-established and well-regarded sources”.

7.628 The Panel has reviewed the press articles and notes that none of them are corroborated，nor do they refer to events or statements that would not require corroboration. Whilst the publications are reputable，most of these particular articles are brief and are quoted either for general statements or random pieces of information. Most are anecdotal in tone，some repeating casual remarks about prices of fake goods，anonymous statements or speculation. They have titles including “Fake Pens Write Their Own Ticket”，“Chasing copycats in a tiger economy”，“Hollywood takes on fake Chinese DVDs”，“Film not out yet on DVD？You can find it in China” and “Inside China’s teeming world of fake goods”. Most of the press articles are printed in US or other foreign English-language media that are not claimed to be authoritative sources of information on prices and markets in China. There are four press articles from Chinese sources，one from Xinhua News Agency and three from the English-language China Daily. Two are quoted simply to demonstrate the existence of certain goods in China；another quotes a vague statement from unnamed “market insiders” on how illegal publishers tend to work；and the other quotes an “insider” for the maximum and minimum prices of a range of pirated and genuine goods. One other alleged “recent news account” is not attributed to any source at all.

7.629 The Panel emphasizes that，in the absence of more reliable and relevant data，it has reviewed the evidence in the press articles with respect to a central point in this claim that is highly contested. The credibility and weight of that evidence are therefore critical to the Panel’s task. For the reasons set out above，the Panel does not ascribe any weight to the evidence in the press articles and finds that，even if it did，the information that these press articles contain is inadequate to demonstrate what is typical or usual in China for the purposes of the relevant treaty obligation.

7.630 There is no indication that probative evidence on this point would be difficult to obtain. Indeed，it can be noted that more specific information on prices and markets in China is contained in various US exhibits，notably information on prices of products in a report on Cinema and Home Entertainment in China prepared by Screen Digest and Nielsen NRG （submitted in support of the claim regarding the Copyright Law） and in annexes to a letter from Nintendo of America to the United States Trade Representative. The United States did not refer to this evidence in its submissions. Further，in response to a question from the Panel，the United States had no apparent difficulty in providing a translation of a Chinese judicial decision that had been mentioned in one of the press articles.

7.631 The information in the exhibits would not necessarily have been sufficient and，even if it were，it would not be appropriate for the Panel to trawl them for evidence to which the United States did not refer to make the United States’case for it. As the Appellate Body Report in US-Gambling states：

“A prima facie case must be based on ‘evidence and legal argument’put forward by the complaining party in relation to each of the elements of the claim. A complaining party may not simply submit evidence and expect the panel to divine from it a claim of WTO-inconsistency. Nor may a complaining party simply allege facts without relating them to its legal arguments.”

7.632 For the above reasons，the Panel finds that the United States has not made a prima facie
 case with respect to the first limb of its claim under the first sentence of Article 61 of the TRIPS Agreement. The Panel will now turn to the second limb of the claim.



Other indicia-physical evidence



7.633 With respect to the second limb of this claim，the United States alleges that China’s value and volume thresholds are tied to finished goods and therefore ignore other indicia of commercial scale operations，such as the presence of unfinished products and fake packaging. The Panel will assess whether these other indicia can be taken into account by China’s thresholds and，to the extent that they cannot，whether the term wilful trademark counterfeiting or copyright piracy “on a commercial scale” requires China to take these other indicia into account.

7.634 This argument is premised on an assertion that China’s criminal thresholds “focus［］ solely on business volume，copy，and profit thresholds that can only be met by counting finished goods”. It is not clear why the United States considers that thresholds expressed in these terms are tied exclusively to finished goods. Its concern may relate to the definition of “illegal business operation volume” in Article 12（1） of Judicial Interpretation No. 19 ［2004］ and to the use of the term 张 （份） in one threshold but this is not explained. It is not clear how its concern relates to “illegal gains”. In sum，the United States does not sufficiently relate its assertion to the measures at issue.

7.635 Further，the United States has challenged China’s criminal thresholds as established by the Criminal Law，“in particular” certain Articles establishing the substantive crimes of infringing intellectual property rights and relevant Judicial Interpretations. However，the United States has not properly addressed any other provisions of the Criminal Law，such as the general provisions，that could have a bearing on questions of evidence. Having cast the entire Criminal Law as a relevant measure，it is incumbent on the United States to explain how the thresholds established by that Law operate. A complainant cannot avoid the burden of proof with respect to other apparently relevant provisions of the Law at issue，particularly when it identified that whole Law in its request for establishment of a panel，simply by neglecting to address those provisions，leaving it to the respondent to assert their relevance.

...

7.652 For all of the above reasons，the Panel does not consider that the United States has made a prima facie
 case with respect to other indicia of infringement，such as physical evidence including product components，packaging and materials or implements.



Other indicia-impact on the commercial marketplace



7.653 With respect to the second limb of this claim，the United States also alleges that China’s thresholds are tied to finished goods and therefore ignore other indicia of commercial scale operations，such as the impact that the piracy or counterfeiting has on the commercial marketplace and by extension，right holders. The Panel will assess whether impact on the commercial marketplace can be taken into account by China’s thresholds and then whether the term wilful trademark counterfeiting or copyright piracy “on a commercial scale” requires China to take into account impact on the commercial marketplace.

...

7.661 For all the above reasons，the Panel does not consider that the United States has made a prima facie
 case with respect to impact on the commercial marketplace.

...

7.668 The Panel...finds that the United States has not made a prima facie
 case with respect to the second limb of its claim under the first sentence of Article 61 of the TRIPS Agreement.

7.669 In light of the Panel’s findings...above，the Panel concludes that the United States has not established that the criminal thresholds are inconsistent with China’s obligations under the first sentence of Article 61 of the TRIPS Agreement.

五 知识产权的获得与维持

《TRIPS协定》的第四部分是关于知识产权的取得和维持以及相关的程序。协定允许各成员制定本国取得和维持商标、地理标识、工业设计、专利以及布图设计知识产权的程序与手续，但要求这类程序和手续与协定的相关规定一致。
 
[61]

 例如，有关注册体系的管理应以国民待遇为基础（第3条），应迅速公布每一商标（第16.5条）等。协定要求对申请、授予和注册这些权利的程序，必须在一个合理的时间范围内完成，以避免无根据地缩短保护期。
 
[62]

 同样地，协定要求有关取得或维持知识产权的程序，包括行政异议、撤销和注销程序，不应造成不正当的迟延。
 
[63]

 最后，协定规定对最后行政裁决进行复审。
 
[64]



六 争端的防止和解决

在《TRIPS协定》下可能产生的争端遵照WTO争端解决程序进行。但任何此类争端在进入正式磋商阶段前的程序由TRIPS理事会负责处理。TRIPS理事会的基本职责是保持成员有关知识产权的法律和措施的透明度，监督它们，使它们与《TRIPS协定》保持一致，并研究和讨论可能出现的问题。

根据《TRIPS协定》透明度的要求，各成员必须公布所有与知识产权效力、范围、获得、实施保护以及防止滥用有关的法律、措施和决定。
 
[65]

 同时，应另一成员的请求，必须将属于知识产权领域的某个特定的司法裁决、行政裁决或双边协定的内容告知请求方。
 
[66]

 但透明度义务不要求成员国“披露会妨碍执法或违背公共利益或损害特定公私企业合法商业利益的机密信息”。
 
[67]



七 过渡性安排

所有WTO成员在《WTO协定》生效后都获得一个过渡期以适应TRIPS的规则。发达国家成员的这一期限为1年，到1996年1月1日。此外，从这一天起，协定规定的国民待遇和最惠国待遇对所有成员方生效适用。
 
[68]



发展中国家成员有额外4年的过渡期，到2000年1月1日。但协定要求它们在过渡期内，不能以任何导致与《TRIPS协定》更不一致的方式，改变其现有的知识产权法律。
 
[69]



那些根据《TRIPS协定》的要求，把产品专利保护扩大到目前尚不视为保护对象的技术领域的发展中国家成员，将获得另外5年的过渡期，到2005年1月1日，才被要求与协定关于专利的规定一致。这一额外过渡期主要针对药品和农药生产商。由于这两种产品的开发、试验和最终获得批准公开销售周期很长，协定要求对药品和农药推迟实施专利保护的成员应同时允许递交有关这些产品的专利申请，从而使新的发明以及产生于1995～2005年过渡期间的发明，都可以在2005年1月起获得专利保护。此外，协定进一步规定，只要这些药品和农药在另一成员领土获得专利保护和允许市场销售，则其他发展中国家一旦允许其在本国销售，就必须给予5年的专有销售权，或直至该专利申请在该发展中国家被接受或拒绝为止。
 
[70]



转型经济国家如果仍在进行知识产权制度的结构改革并遇有特殊困难，则同样可以享有4年的额外过渡期，至2000年1月。

最不发达国家成员在遵守国民待遇和最惠国待遇义务的前提下，可以享有11年的过渡期，直至2006年1月1日。这一期限还可应最不发达国家成员“有根据的请求”继续延长。
 
[71]



八 知识产权理事会

TRIPS理事会是根据《WTO协定》成立的，其职能除协定第68条的规定外，还体现在《TRIPS协定》的不同条款中。归纳起来，TRIPS理事会的职能有4个方面：监督、服务、审议和修正。

关于监督职能，第68条要求理事会监督协定的运行情况，“尤其是成员方遵守本协定下的义务”的情况。该项工作由成员方履行第63.2条规定，将与《TRIPS协定》有关的法律、法规通知TRIPS理事会而进行。同时，该条要求理事会。为此，协定要求理事会为“为成员提供机会就与贸易有关的知识产权事项进行磋商”。

关于审议职能，协定第71.1条要求TRIPS理事会在第65.2条规定的发展中国家过渡期满后，审议协定的实施情况，并在此日期后两年内，以及此后以同样间隔进行审议。同时，第71条也授权理事会“按照有理由修改或修正本协定的任何新的发展情况进行审议”。此外，关于地理标识的第24.2条要求理事会在《WTO协定》生效后两年内对地理标识的有关条款进行审议。

关于修正职能，第71.2条规定，经TRIPS理事会协商一致，根据《WTO协定》第10.6条，理事会可以将那些在其他全体WTO成员一致接受的多边协定中，有关知识产权保护更高的标准，提交部长级会议采取行动。

关于服务职能，第68条规定TRIPS理事会执行其他职责，如由各成员方指定的工作，特别是在“争端解决程序方面提供各成员要求的任何帮助”。

九 其他条款

1.国际合作

在《TRIPS协定》中，成员方同意相互合作，以消除侵犯知识产权的国际货物贸易。该合作将包括在政府内设立联络点并就此做出通知，准备对侵权货物的贸易进行信息交流，尤其应就假冒商标货物和盗版货物的贸易而促进海关之间的信息交流和合作。
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2.安全例外

协定第72条指出，本协定的任何规定不得解释为要求一成员提供如披露则会违背其根本安全利益的任何信息、阻止一成员采取对保护其根本安全利益所必需的任何行动，以及阻止一成员为履行《联合国宪章》项下的维持国际和平与安全的义务而采取的任何行动。

第四节 受保护的权利

TRIPS规定受保护的权利有8种：版权和相关权利、商标、地理标识、工业设计、专利、集成电路布图设计、未披露信息和对协议许可中限制竞争行为的控制。

一 版权和相关权利

1.与《伯尔尼公约》的关系

《伯尔尼公约》是国际上版权和相关权利保护的主要公约。除公约第6条之二规定的精神权利以外，TRIPS沿用了《伯尔尼公约》的全部规定。排除第6条之二规定的精神权，是因为美国反对将其纳入TRIPS。考虑到协定是与贸易有关的知识产权协定，保护版权中的经济权利，排除精神权利似乎合情合理。但是，研究《TRIPS协定》的布莱克尼（Blakeney）认为，《TRIPS协定》的“精神权利例外”对《伯尔尼公约》签字国可能是个问题。《TRIPS协定》第9条的文字表述为：“对于该公约第6条之二授予或派生的权利，各成员在本协定项下不享有权利或义务。”这样的表述，给《伯尔尼公约》签字国带来一个问题：精神权利是否仍是它们作为伯尔尼联盟成员的义务之一？
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协定将计算机程序视为《伯尔尼公约》（1971）项下的文字作品加以保护。
 
[74]

 这个规定可以视为对《伯尔尼公约》的修改。但是，公约本身规定，对公约的任何修改必须经过伯尔尼联盟国举行修改大会，表决一致同意通过。因此，TRIPS的这一规定只对TRIPS有效。第14条对表演者、录音制品制作者和广播组织权利保护的规定也同样如此。

2.保护的对象

大部分保护版权和相关权利的知识产权所保护的对象，都是TRIPS的保护对象。它们是《伯尔尼公约》中的“文学和艺术作品”。公约将“文学和艺术作品”定义为：“文学和艺术作品”一词包括“文学、科学和艺术领域内的一切成果，不论其表现形式或方式如何，诸如书籍、小册子和其他文字作品；讲课、演讲、讲道和其他同类性质作品；戏剧或音乐戏剧作品；舞蹈艺术作品和哑剧；配词或未配词的乐曲；电影作品和以类似摄制电影的方法表现的作品；图画、油画、建筑、雕塑、雕刻和版画作品；摄影作品和以类似摄影的方法表现的作品；实用艺术作品；与地理、地形、建筑或科学有关的插图、地图、设计图、草图和立体作品”。
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公约给予“翻译、改编、乐曲改编，和对文学或艺术作品的其他变动”“同原作同样的保护”，
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 对“文学或艺术作品的汇编，诸如百科全书和选集，凡由于对材料的选择和编排而构成智力创作的”给予同样的保护。
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TRIPS将版权保护延伸至表达方式，但不延伸至思想、程序、操作方法或数学概念本身。
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 这样的规定，在沿用了不可保护的思想和可保护的表达方式之间传统的版权分类的同时，将思想、程序、操作方法或数学概念本身，排除在保护之外，是协定第1条所述基本原则的一个例外。协定第1条规定，成员可以在其法律中实施比《TRIPS协定》要求更为广泛的保护。这个规定的目的，在于补充《伯尔尼公约》在保护对象规定上的不足，澄清一些在版权保护对象上的模糊概念。版权的保护对象，在某些情况下可能与专利、商标保护对象重合。因此，明确版权的保护对象，不仅需要明确版权保护的对象，还要明确版权不保护的内容。这样，才能对版权的保护对象有一个完整的认识。《伯尔尼公约》只对版权的保护内容作了较为详细的规定。在版权不保护的内容方面只规定“本公约的保护不适用于日常新闻或纯属报刊消息性质的社会新闻”。
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 在各国的立法中，有关版权不保护的内容的规定也各不相同。因此，协定的这一规定，正是对《伯尔尼公约》的补充。

协定将计算机程序，“无论是源代码还是目标代码”，当作文学作品加以保护，
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 并规定对数据或资料本身汇编构成的智力创作，而非这些数据或资料本身进行保护，
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 扩大了传统的版权保护范围。此外，协定增加了版权保护的对象，规定未经授权，不得将表演者、录音制品制作者、广播组织的表演或广播固定在录音（像）制品上，未经授权不得对这些录音（像）制品进行直接或间接的复制。
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3.保护的权利

权利人在TRIPS项下拥有的版权和相关权利，主要是《伯尔尼公约》中规定的权利。文学和艺术作品的作者拥有许多项排他权，如对其作品的复制、翻译、广播或其他形式的公众传播以及改编、编排或其他形式的改变。
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对于计算机程序和电影作品这两种出租利润较高的作品，协定第11条规定，成员应向作者及其继承人提供“准许或禁止向公众商业性出租其有版权作品的原件或复制品的权利”。

电影作品方面，除非有关的出租已导致对作品的广泛复制，其复制程度又严重损害了成员授予作者或作者的合法继承人的复制专有权，否则成员可免予承担授予出租权的义务。

计算机程序方面，如果有关程序本身并非出租的客体，成员的上述义务也可免除。协定将相似的出租权授予录音制品制作者。
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4.保护期限

《伯尔尼公约》规定的一般保护期限为作者有生之年加上死后50年。
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 如果是电影作品，则允许保护期限为作者同意将作品公之于众之后50年，或作品创作完成后50年。
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 公约将摄影作品和实用艺术作品保护期限留给各公约同盟国立法，但要求各盟国至少规定25年的最低保护期限。
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《TRIPS协定》第12条规定，摄影作品或实用艺术作品除外，如果某作品的保护期不是按自然人有生之年计算，则保护期不得少于经许可而出版之年年终起50年，如果作品自完成时起50年内未被许可出版，则保护期应不少于作品完成之年年终起50年。

《罗马公约》对表演者、制作者、广播组织提供的保护，
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 大体上与TRIPS第14.1、14.2条的规定相似。根据TRIPS第14.5条，表演者和录音支配制作者可获得的保护期限，自该固定或表演完成的日历年年底计算，应至少持续至50年年末。对广播组织的保护期限为自广播播出的日历年年底计算，至少持续20年。

5.权利的限制

权利限制，是指在特定情况下，可以不经权利人许可，和不支付报酬而使用其作品。《伯尔尼公约》第9条和《罗马公约》都对权利限制作了具体的规定。TRIPS分别对版权权利限制和邻接权权利限制作了规定。

对版权的权利限制，协定规定“全体成员均应将专有权的限制或例外局限于一定特例中，该特例应不与作品的正常利用冲突，也不应不合理地损害权利持有人的合法利益”。
 
[89]

 上述规定实际上只是对权利限制的限制规定。它所强调的，并不是如何限制对版权的保护，而是规定权利的限制不得影响作品的正常利用，也不得影响权利持有人（注意指的是“持有人”而不仅指的是作者）的合法利益。

对邻接权的权利限制，协定转引了《罗马公约》的相关内容：“任何成员均可在罗马公约允许的范围内，对本条1～3款提供的权利规定条件、限制、例外及保留。”
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 此外，协定对《罗马公约》规定作了进一步限制，规定《伯尔尼公约》第18条的内容，
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 原则上适用于表演者权及录音制品制作者权，即对表演者权和录音制品制作者权的保护适用追溯条款。
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6.版权保护案例

在“中国—知识产权保护案”中，专家组就中国《著作权法》第4条第一句话关于对未批准出版或发行的作品版权及相关权利保护的规定是否违反《TRIPS协定》相关义务作出了以下裁定。本案案情请参见附件五相关部分。


CHINA-MEASURES AFFECTING THE PROTECTION



AND ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS



WT/DS362/R


7.1 This Section of the Panel’s findings concerns China’s Copyright Law. ...The claims concerning the Copyright Law address，in particular，the first sentence of Article 4. The parties agreed to translate that sentence as follows：

“Works the publication and/or dissemination of which are prohibited by law shall not be protected by this Law.”

7.2 This Report refers to the first sentence of Article 4 as “Article 4（1）” for ease of reference，although the original version does not use paragraph numbers within that Article.


（ⅰ）Construction of the measure at issue



7.28 The Panel notes that this claim challenges China’s Copyright Law，in particular Article 4（1），not as it has been applied in any particular instance but “as such”. The parties have disagreed on the proper interpretation of that measure since shortly after the first substantive meeting. Therefore，the Panel is obliged，in accordance with its mandate，to make an objective assessment of the meaning of the relevant provisions of that measure. In this context，the Panel is mindful that，objectively，a Member is normally well-placed to explain the meaning of its own law. However，in the context of a dispute，to the extent that either party advances a particular interpretation of a provision of the measure at issue，it bears the burden of proof that its interpretation is correct. The Panel emphasizes that it examines the measure solely for the purpose of determining its conformity with China’s obligations under the TRIPS Agreement. ...

7.34 The Panel begins its assessment by observing that Chapter I of the Copyright Law comprises eight articles. Article 1 sets out the purpose of the law，which includes the purpose of protecting the copyright of authors in their literary，artistic and scientific works and the rights and interests related to copyright.

7.35 Article 2 sets out criteria of eligibility for protection. The first paragraph （to which the Panel will refer as “Article 2（1）”） may be translated as follows：

“Chinese citizens，legal entities or other organizations shall enjoy copyright in their works in accordance with this Law，whether published or not.”

7.36 The second （to which the Panel will refer as “Article 2（2）”） may be translated as follows：

“The copyright enjoyed by foreigners or stateless persons in any of their works under an agreement concluded between China and the country to which the author belongs or in which the author has his habitual residence，or under an international treaty to which both countries are parties，shall be protected by this Law.”

The Berne Convention （1971） is defined as an “international copyright treaty” for the purposes of the Provisions on the Implementation of International Copyright Treaties.

7.37 Article 3 sets out a non-exhaustive list of “works” for the purposes of this Law，including works of literature，art，natural sciences，social sciences，engineering and technology which are created in the form of any of a series of enumerated works.

7.38 Article 4 provides inter alia
 that certain “works” shall not be protected by this Law.

7.39 Article 5 sets out subject matter to which this Law does not apply （that appears to concern subject matter that falls into the public domain or is considered to lack originality）.

7.40 Article 6 provides that certain works will be dealt with in other measures.

7.41 A link can be observed between Article 2（2） and 4（1）. Article 2（2） provides that the copyright enjoyed by certain foreigners in any of their works “shall be protected by this Law” （受本法保护） whilst Article 4（1） uses identical language with the addition of a negative （不） to provide that certain works “shall not be protected by this Law” （不受本法保护）. This suggests that Article 4（1） denies what Article 2（2） grants.

7.42 Turning to Article 4（1）...（contents omitted）

7.43 The term “works” （作品） is defined in the previous article，Article 3.

7.44 The term “publication and/or dissemination” （出版、传播） was agreed between the parties as an appropriate translation. The parties had earlier used the phrases “publication or distribution” and “publication and dissemination”. China alleges that the word translated as “dissemination” （传播） has a distinct，and wider，meaning than a word commonly used in its content review regulations，which may be translated as “distribution” （发行）.

7.45 The term “prohibited by law” （依法禁止），on its face，is not limited to any particular piece of legislation but could apply to any law that prohibits the publication and/or dissemination of a work. The United States alleges that it refers to “other laws and regulations”. In any event，it is clear from its wording that the provision applies to a class of “works”，the class being defined as those the publication and/or dissemination of which are，in some way，prohibited by law.

7.46 The phrase translated as “shall not be protected by this Law” （不受本法保护） does not include the word “shall” in the original，as it uses no modal verb. However，it is not disputed that Article 4（1） of the Copyright Law is mandatory. The reference to “this Law” （本法） is evidently a reference to the Copyright Law. On its face，it refers to the protection of the Copyright Law and not to any subset of its protection.

7.47 The United States explained that this phrase provided for the denial of the rights enumerated in Article 10 of the Copyright Law and the remedies in Articles 46 and 47 of the Copyright Law. China agreed that it included all the rights listed in Article 10.

7.48 The Panel observes that the protection provided by the Copyright Law is addressed inter alia
 in Chapter Ⅱ，Section 1 titled “Copyright Owners and Their Rights”. That Section includes Article 10，which provides that “copyright” includes a list of four moral rights and 13 economic rights set out in the first paragraph of that Article. The economic rights include，for example，（5） the right of reproduction；（11） the right of broadcasting；（14） the right of adaptation；and （15） the right of translation. Every specific right in that list relates to “a work” （作品）. The second paragraph of Article 10 provides that copyright owners may “authorize” others’exercise of the economic rights set out in subparagraphs （5） through （17）. Chapter Ⅱ，Section？3，titled “Term of Protection for the Rights” provides in Article 21 for the term of “protection” for the economic rights set out in subparagraphs （5） through （17） of the first paragraph of Article 10.

7.49 The economic rights appear to be exclusive rights in light of，inter alia
 ，Article 11，which provides that the copyright in a work shall belong to its author，and Article 24，which provides that anyone who exploits another person’s work shall conclude a copyright licensing contract with the copyright owner，subject to exceptions.

7.50 The Panel finds that the Copyright Law is sufficiently clear，on its face，to show that Article 4（1） denies the protection of Article 10 to certain works，including those of WTO Member nationals，as the United States claims.

7.51 This interpretation is consistent with，and clarified by，the view expressed by the Supreme People’s Court of China in the course of domestic litigation in 1998，to which the Panel will refer as “the Inside Story case”. The United States submitted a letter sent from the Supreme People’s Court to a provincial Higher People’s Court during that case，which the Supreme People’s Court reissued in 2000. This letter，from China’s highest judicial body，is instructive in the interpretation of Article 4（1） of the Copyright Law. That case concerned a book，the publication of which violated administrative regulations but the content of which did not violate any laws. In the letter，the Court ruled that it was correct for the courts of the first and second instances to provide protection under the Copyright Law to the book at issue for the following reason：

“The Inside Story was originally published in the magazine ‘Yanhuang Chunqiu’（1994，No. 2）. In May of the same year，the United Front Department of the Sichuan Provincial Communist Party Committee reviewed the book and approved its publication. Nothing was found in the text of the Inside Story to violate any laws. Therefore，it is correct for the courts of the first and second instances to provide it protection under the Copyright Law.”

7.52 The Panel finds that the Supreme People’s Court letter confirms that Article 4（1） of the Copyright Law denies copyright protection and clarifies that Article 4（1） applies where the publication and/or dissemination of a work is prohibited due to its content.

7.53 The Panel notes that China’s own submissions support this view....

7.59 China specifically acknowledged that it would not protect the copyright in the unedited，prohibited version of a work that failed content review where enforcement action was requested against unedited，prohibited infringing versions.

7.60 All of the above statements confirm the Panel’s view，based on the evidence submitted by the United States including，in particular，the wording of the Copyright Law on its face，that Article 4（1） of that Law provides for the denial of copyright protection to certain works based on their content.

7.61 However，after the first substantive meeting，China provided a clarification of its earlier statements. China submits that Article 4（1） of the Copyright Law does not lead to a denial of “copyright” but only of “copyright protection”. China argues that Article 4（1） of the Copyright Law does not affect the vesting of copyright afforded by Article 2. The core principle is that Chinese law will not enforce the protection of the Copyright Law for works the contents of which are already illegal. China explained as follows：

“To the extent that Art. 4.1 would come into play with respect to a work，it would operate not to remove copyright，but to deny the particularized rights of private copyright enforcement. Art. 4.1 thus does not operate in any manner that would violate Berne Art. 5（1）：it does not destroy the residual Art. 2 copyright. If applied，its effect would be to deny to the right-holder the power of private censorship that would generally be available to non-prohibited works.”

7.62 In response to questions after the second substantive meeting，China argued that，after “protection” is denied under Article 4（1），the underlying recognition-the “enjoyment” of，or “entitlement” to，copyright-would continue. As noted earlier，the United States submits that this distinction is artificial.

7.63 The Panel notes that China equates the “protection” of the Copyright Law referred to in Article 4（1） with enforcement rights. However，China does not show any suitable basis in the text of Article 4（1） that would limit its effect to a subset of the protection under the Copyright Law. China contrasts the “protection” of the Copyright Law referred to in Article 4（1） with the “enjoyment” of copyright in accordance with Article 2 of the Copyright Law. However，the concepts referred to in Articles 2（2） and 4（1），on their face，are identical. China points out that Article 4（1） does not state that certain works “shall not enjoy copyright”. That is true，but the protection of the Law is copyright.

7.64 China’s argument distinguishing “copyright” from “copyright protection” also contrasts the vesting of copyright under Article 2 of the Copyright Law，which allegedly occurs upon creation of a work automatically without formality，on the one hand，with the procedure for denial of copyright under Article 4（1） of the same Law，which allegedly occurs only after a determination by a court or the NCAC during an enforcement proceeding，on the other hand.

7.65 The United States submits that the fact that an author may not be on official notice of the operation of Article 4 until the denial of protection is stated by an authoritative content review agency or court does not appear to alter the way in which the law operates.

7.66 The Panel considers that the distinction drawn by China is inapposite. It appears to be a consequence of the rule that the enjoyment and exercise of copyright shall not be subject to any formality whilst the denial of protection，in China’s view，is subject to a formal determination. Even accepting the distinction at face value，it does not properly address the situation after a court or the NCAC has denied protection to a work under Article 4（1） of the Copyright Law. It is difficult to conceive that copyright would continue to exist，undisturbed，after the competent authorities had denied copyright protection to a work on the basis of the nature of the work and the prohibition in the Copyright Law itself.

7.67 After a denial of copyright protection under Article 4（1） of the Copyright Law，China has not explained in what sense authors would enjoy copyright，or copyright would exist，in their works. For example，it has not explained how authors would be able to assert ownership of，license，or transfer copyright in their works. To the extent that any copyright exists under Article 2 in this situation，it would seem to be no more than a phantom right，the existence of which could not be demonstrated. Therefore，on the basis of the evidence submitted，the Panel is unable to conclude that，after a work is denied protection under Article 4（1） of the Copyright Law，the author could enjoy “copyright” in that work.

7.68 In any event，the scheme of the TRIPS Agreement is one which provides for certain subject matter to enjoy protection under Part Ⅱ，and Members must ensure that procedures to enforce that protection are available as specified in Part Ⅲ. Where a Member’s law provides that eligible subject matter shall not be protected by an intellectual property law，this is not simply a provision that the enforcement procedures shall not be available，inconsistent with Part Ⅲ. Rather，it is inconsistent with Part Ⅱ as well. Whilst China’s judicial authorities may decide that they will not provide particular remedies in particular circumstances in the exercise of their own discretion，Article 4（1） of China’s Copyright Law goes further by denying protection of eligible subject matter altogether.

7.69 China refers to the letter of the Supreme People’s Court and to the written reply of the NCAC in the Inside Story case，... in support of a distinction between “copyright” and “copyright protection”. The Panel observes that those distinguished authorities used the language of Article 4（1） of the Copyright Law and that the NCAC related Article 4（1） both to copyright protection and to the enjoyment of copyright. Therefore，the Panel sees no reason why this evidence would lead to a different conclusion from that reached based on the wording of the Copyright Law on its face.

7.70 China asserts that Article 2 of the Copyright Law directly implements an author’s rights under the Berne Convention （1971） into Chinese law and that，so long as copyright is granted under the Berne Convention，that right is protected by Chinese law. China does not argue that any international treaty prevails over the terms of the Copyright Law with respect to foreign works in case of any deviation from the obligations in an international treaty. Rather，China specifically confirms that Article 4（1） is envisaged as a limited exception to this general principle in Article 2. Therefore，the Panel sees no reason to consider the possible direct effect of the rights specially granted by the Berne Convention （1971），as incorporated by the TRIPS Agreement.

7.71 For the above reasons，the Panel does not consider that China has provided any evidence that would disturb its finding at paragraph 7.50 above.



（ⅱ） Criteria for prohibited works



7.72 The Panel will now consider the range of works that are subject to Article 4（1） of the Copyright Law. This depends in large part on the meaning of the phrase “the publication and/or dissemination of which are prohibited by law” as used in Article 4（1）. The Panel recalls its finding... above that that term，on its face，is not limited to any particular law.

7.73 The United States submits an illustrative list of laws and regulations prohibiting publication or distribution that，in its view，lead to the denial of copyright protection under Article 4（1） of the Copyright Law. The list was provided by China during the Council for TRIPS review of its legislation in 2002 in a response to a question regarding the laws and regulations to which Article 4（1） of the Copyright Law refers. The laws and regulations mentioned are the Criminal Law，the Regulations on the Administration of Publishing Industry，the Regulations on the Administration of Broadcasting，the Regulations on the Administration of Audiovisual Products，the Regulations on the Administration of Films，and the Regulations on the Administration of Telecommunication.

7.74 China confirms that the listed laws reference a legal standard defining what kind of works，or contents，are prohibited. In response to a question from the Panel，China confirmed that the term “prohibited by law” has a broad meaning，and may refer to the criteria set forth in various provisions of some of the laws and regulations in this list，so that a work that contains contents prohibited by such laws is a prohibited work within the meaning of Article 4（1） of the Copyright Law.

7.75 The Panel notes the parties’eventual agreement regarding criteria for prohibited works but，in view of the evolution of this issue during this proceeding，the Panel will review the evidence.

7.76 The letter from the Supreme People’s Court of China in the Inside Story case shows that Article 4（1） of the Copyright Law was considered inapplicable in that case because nothing was found in the text of the work at issue to violate “any laws”. The terms of the letter were not limited to any particular laws but appear to include any law that determines the legality of content.

7.77 The written reply of the NCAC to the Supreme People’s Court of China in the same case was translated as follows：

“Yet the ‘［w］orks the publication and dissemination of which are prohibited by law’in Article 4 of the Copyright Law refer only to works whose contents are illegal （reactionary，pornographic，or superstitious contents）.”

7.78 China，in its first written submission to the Panel，interpreted this as follows：

“As a matter of law，Article 4.1 of the Copyright Law only denies protection to works whose contents are completely unconstitutional or immoral.”

7.79 The broad criteria quoted in China’s submission appeared to the Panel to be subsets of the criteria applied under the content review regulations. For example，Article 25 of the Regulations on the Administration of Films，Article 3 of the Regulations on the Administration of Audiovisual Products and Article 26 of the Regulations on the Administration of Publications contain identical lists of ten categories of prohibited content in films，audiovisual products and publications，including those that：

“（1）are against the fundamental principles established in the Constitution；

（2）jeopardize the unification，sovereignty and territorial integrity of the State；

（3）divulge State secrets，jeopardize security of the State，or impair the prestige and interests of the State；

（4）incite hatred and discrimination among ethnic groups，harm their unity，or violate their customs and habits；

（5）propagate cults and superstition；

（6）disrupt public order and undermine social stability；

（7）propagate obscenity，gambling，or violence，or abet to commit crimes；

（8）insult or slander others，or infringe upon legitimate rights and interests of others；

（9）jeopardize social ethics or fine national cultural traditions；

（10）other contents banned by laws，administrative regulations and provisions of the State.”

7.80 China confirmed that content falling within categories （1），（2） and （7） were “clearly unconstitutional”. Categories （5） and （7） on their face refer to “superstitious” and “pornographic” content，or “immoral” content，which is mentioned in paragraphs 7.77 and 7.78 above. In response to a question from the Panel，China submitted that the phrase “prohibited by law” may refer to the above substantive criteria and to provisions such as Article 57 of the Regulations on Telecommunications and Article 364 of the Criminal Law.

7.81 The Panel notes that the list of prohibited content in the three content review Regulations set out at paragraph 7.79 includes six other categories of content that were not mentioned by the NCAC. However，the Panel does not infer that the NCAC meant that the criteria to determine whether the publication and/or dissemination of a work are prohibited by law for the purposes of Article 4（1） of the Copyright Law are narrower than the complete list of criteria in the content review regulations. The written reply of the NCAC listed three broad criteria，followed in the original version by 等，meaning “etcetera”，indicating that they were not exhaustive，and the written reply was provided in the context of a case where the issue was whether a prohibition of publication for administrative reasons unrelated to content fell foul of Article 4（1） of the Copyright Law. China’s submissions referred to at paragraph 7.74 above appear to confirm this view.

7.82 For the above reasons，the Panel accepts that prohibited works for the purposes of Article 4（1） of the Copyright Law include works that contain content considered illegal under the criteria set out in the law and regulations listed at paragraph 7.73 above，including the content review regulations.



（ⅲ） Procedure for determination that a work is prohibited for the purposes of Article 4（1）



7.83 The Panel notes that the range of works “prohibited by law” may depend not only on the criteria by which content is considered illegal but also on the procedure for determination that a work contains illegal content for the purposes of Article 4（1） of the Copyright Law.

7.84 The United States claims that Article 4（1） of the Copyright Law applies to （a） works never submitted for content review in China；（b） works awaiting the results of content review in China；（c） the unauthorized versions of works edited for distribution in China；and （d） works that have failed content review.

7.85 China，in its first written submission，submitted that the content review process operates independently of Article 4（1） of the Copyright Law and that the only result of a finding of prohibited content is a denial of authority to publish. Nothing in that finding leads to a denial of copyright. However，after the first substantive meeting，China revised lengthy sections of its first written submission with respect to the relationship between copyright and content review.

7.86 China maintains that “［t］he process of content review remains，as an administrative matter，separate from copyright.”The only authorities competent to make a decision under Article 4（1） of the Copyright Law are the courts and the NCAC. However，a court or the NCAC，when making a decision on copyright protection under Article 4（1） of the Copyright Law，would be “deferential” to a content review finding. When a content review authority makes a determination that a work contains prohibited content，that finding will “guide” a determination by the NCAC or the courts that the work would be considered “prohibited by law”. China specifically acknowledges that when a work has failed content review it will not protect the copyright in the unedited，prohibited version of a work against infringing versions that also are unedited and prohibited. Nor will it protect copyright in the deleted portion of a work edited in order to pass content review.

7.87 The Panel will first consider works that have failed content review as a whole. The parties agree that such works are prohibited works under Article 4（1） of the Copyright Law. The Panel recalls that Article 4（1） denies prohibited works the protection of the Copyright Law，not just a sub-set of the protection of that Law. China asserts that works that have failed content review can receive protection under the Copyright Law in a situation where the illegal content has been deleted. The Panel observes that this situation does not apply where the work that failed content review is considered illegal in its entirety. If a prohibited work includes some legal content，and an edited version has been produced without approval，China asserts that it “will enforce the copyright in the legal portion of the original work，even though that work itself-as a whole-is prohibited by law.” However，China did not explain how this was possible under its law. Therefore，the Panel finds that the class of prohibited works under Article 4（1） of the Copyright Law includes works that have failed content review.

7.88 The Panel now considers works that have passed content review subject to a requirement to delete specific illegal content. China protects the approved version but acknowledges that it will not protect the deleted illegal content. It is not clear on the face of the Copyright Law if or how Article 4（1） applies where enforcement is sought against infringing copies of the unedited version. The Panel notes China’s position in this proceeding that：

“China notes that it also will enforce the right-holder’s copyright in ［a situation］ where there is an authorized edited version. In that case，the copyright will be protected irrespective of whether the infringing copy is of the edited or the unedited version.”

7.89 The Panel now turns to works never submitted for content review in China and works awaiting the results of content review in China. The United States provides no specific examples where such works have been denied copyright protection. The claim，with respect to these categories of works，is based on the response given by China in the Council for TRIPS’review of its legislation referred to at paragraph 7.73 above，and the United States’own construction of the relationship between these other measures and the Copyright Law.

7.90 The Panel will first consider the content review regulations. The Regulations on the Administration of Films，in Article 24，provide as follows：

“Article 24. Films which have not been reviewed and approved by the film review institutions under the administrative department of radio，film and television under the State Council...shall not be distributed，projected，imported or exported.”

7.91 The Regulations on the Administration of Audiovisual Products，in Article 36，provide for mandatory content review prior to wholesaling，retailing or rental of audiovisual products.

7.92 It is not disputed that films and audiovisual products that have not yet been approved under the Regulations on the Administration of Films or the Regulations on the Administration of Audiovisual Products，as the case may be，may not be published and/or distributed. Although none of the content review regulations submitted in evidence makes any express provision for the denial of copyright protection，they do provide for the prohibition of publication of films and audiovisual products. Whilst it seems plausible that films and audiovisual products in this situation might be considered ipso facto works the publication of which is prohibited for the purposes of Article 4（1） of the Copyright Law，it is not clear if another determination is required that their content violates these Regulations before the works are considered prohibited works within the scope of Article 4（1）.

7.93 The Regulations on the Administration of Publications do not provide for mandatory government content review prior to publication. However，in Articles 40 and 44，they do prohibit the distribution by a “distribution entity”，or the importation by a “publication importation entity”，of publications containing prohibited content. A determination would appear to be required that their content violates these Regulations before such works are considered prohibited works within the scope of Article 4（1） of the Copyright Law.

7.94 Two of the measures listed by the United States prohibit certain content without providing a procedure for content review. These are the Regulations on Telecommunications and the Criminal Law. Accordingly，with respect to these two measures，a determination is required that works violate these measures for the purposes of Article 4（1） of the Copyright Law.

7.95 Where no content review has taken place，it is not clear on the face of any of these measures how a determination is made that a work is prohibited within the meaning of Article 4（1） of the Copyright Law. China submits that if no prior review has taken place，a court or the NCAC must determine legality or illegality de novo and that this would normally be the case for most books，periodicals and newspapers，foreign works not released in China，works pending review and other unpublished books and works that may have illegally bypassed the reviewing process and are in unlicensed circulation. China also submits that the court or the NCAC could be expected to solicit opinions from the content reviewing authorities.

7.96 The question arises as to the status of copyright in such works in the absence of a determination for the purposes of Article 4（1） of the Copyright Law. The Panel notes that Article 2 of the Copyright Law，on its face，provides that copyright in certain works shall be protected by the Copyright Law. Article 6 of the Regulations for the Implementation of the Copyright Law of 2002 （the “Copyright Implementing Regulations”） provides that “［a］ copyright shall subsist on the date when a work is created.”

7.97 Whilst it is clear on the face of the measure that Article 4（1） of the Copyright Law denies copyright protection to certain works，it does not necessarily follow that this pre-empts the subsistence of copyright protection under Article 2，as implemented by Article 6 of the Copyright Implementing Regulations，from the time of creation of the work up until the time that a competent authority makes a decision under Article 4（1） of the Copyright Law. Consequently，it is not clear to the Panel whether works not submitted for mandatory content review and works awaiting the results of content review would fall within the scope of Article 4（1） of the Copyright Law.

7.98 The Panel has also reviewed evidence of specific instances of administrative enforcement submitted by China. With respect to works never submitted for content review，the evidence includes examples of pirated versions of foreign textbooks. The Panel notes that Decision notices for administrative penalties were issued by the NCAC and two subsidiary copyright bureaux in June and October 2006 under Article 47 of the Copyright Law to three universities for unauthorized reproduction and distribution of textbooks. However，the Panel does not find these instances instructive as （1） there is no mandatory pre-publication content review procedure for university textbooks；and （2） the textbooks concerned subjects such as bridge design，social welfare，physics and economics that do not have any obvious relationship to the content prohibited under the relevant Regulations.

7.99 With respect to works awaiting the results of content review，the evidence includes an example of a “special” administrative enforcement action with respect to pirated audio-visual products of one foreign animated film，Shrek 2，before the genuine version was approved for marketing.106 The Panel notes that administrative penalty documents citing Article 47 of the Copyright Law and Article 36 of the Copyright Implementing Regulations were issued in September 2004 to one audio-visual shop in Xiamen relating to the distribution of unauthorized DVD copies of Shrek
 2.

7.100 The evidence also includes a Circular of the NCAC issued in November 2001 to subsidiary copyright bureaux in order to enhance enforcement actions against a list of 788 foreign cinematographic works in response to a request from the Motion Picture Association of America. The introductory paragraph of the Circular indicates that this was also a special action. The Circular included works without enquiry as to whether they had all been edited to pass content review and，in accordance with paragraph 2，it applied inter alia
 to pirated DVDs coded for zones outside China，which may include unedited versions not approved during content review.

7.101 The United States responds that the NCAC and local copyright bureaux are administrative agencies with no authority to interpret the Copyright Law in cases that are before the courts. China replies that Articles 46 and 47 of the Copyright Law and Articles 217 and 218 of the Criminal Law provide three means of enforcement of copyright：civil procedures，administrative procedures and criminal procedures，and that the courts have jurisdiction over civil and criminal matters while the NCAC has jurisdiction over administrative matters.

7.102 The Panel notes that the NCAC is a competent administrative agency under the Copyright Law and that the Supreme People’s Court of China sought its view in the Inside Story case on the issue under examination in this claim. Therefore，the Panel considers that it may take this evidence into account. However，the Panel notes that both instances discussed in paragraphs 7.99 and 7.100 above occurred in special circumstances and there is no indication in the second instance that any enforcement procedures actually took place. Therefore，the Panel gives this evidence little weight in its assessment of the Copyright Law as such. ...

7.103 For the reasons set out above，the Panel finds that the class of works denied protection under Article 4（1） of the Copyright Law includes works that have failed content review and，to the extent that they constitute copyright works，the deleted portions of works edited to satisfy content review. The Panel considers that the United States has not made a prima facie
 case with respect to works never submitted for content review in China，works awaiting the results of content review in China and the unedited versions of works for which an edited version has been approved for distribution in China.



（ⅳ） Article 5（1） of the Berne Convention （1971），as incorporated by Article 9.1 of the TRIPS Agreement



7.104 This claim is made under Article 9.1 of the TRIPS Agreement，insofar as it incorporates Article 5（1） of the Berne Convention （1971）. Article 9.1 of the TRIPS Agreement provides as follows：

“Members shall comply with Articles 1 through 21 of the Berne Convention （1971） and the Appendix thereto. However，Members shall not have rights or obligations under this Agreement in respect of the rights conferred under Article 6bis of that Convention or of the rights derived therefrom.”

7.105 The United States and China are both WTO Members and，accordingly，both are bound by the TRIPS Agreement，including the incorporated provisions of the Berne Convention （1971）. The provisions of the Berne Convention （1971） incorporated by Article 9.1 of the TRIPS Agreement include Article 5（1） of that Convention，which provides as follows：

“（1） Authors shall enjoy，in respect of works for which they are protected under this Convention，in countries of the Union other than the country of origin，the rights which their respective laws do now or may hereafter grant to their nationals，as well as the rights specially granted by this Convention.”

7.106 Article 5（1） of the Berne Convention （1971） provides for the enjoyment of two overlapping sets of rights that have been described as “the twin pillars on which protection under the Convention rests”. First，there are “the rights which their respective laws do now or may hereafter grant to their nationals”. This is a national treatment obligation. ...

7.107 Second，there are “the rights specially granted by this Convention”. This term is not defined. However，Article 5（1） refers to rights that authors shall enjoy in respect of works. Articles 6bis，8，9，11，11bis，11ter，12，14，14bis and 14ter all provide for such rights. Nevertheless，the incorporation of provisions of the Berne Convention （1971），including Article 5，is subject to the terms of Article 9.1 of the TRIPS Agreement. Therefore，“the rights specially granted by this Convention” as used in Article 5（1） of that Convention，as incorporated by Article 9.1 of the TRIPS Agreement，do not include the rights referred to in Article 6bis of the Berne Convention （1971）. This Report refers to these rights in that sense.

7.108 The United States’claim relates to these rights，as a group. ...

7.109 China submits that it has implemented Article 5（1） of the Berne Convention （1971）. It offers no defence based on the terms of that Article but rather refers to Article 17 of the Berne Convention （1971）...

7.110 The Panel notes that the “rights specially granted” by the Berne Convention （1971），as incorporated by the TRIPS Agreement，include the exclusive right of making and of authorizing translation of works （in Article 8） and the exclusive right of authorizing reproduction of works （in Article 9），to name but the first two substantive rights.

7.111 As regards China’s implementation of the “rights specially granted” by the Berne Convention （1971），the United States refers to the rights enumerated in Article 10 of the Copyright Law，as well as Articles 46 and 47 of the same Law. It does not challenge any of these particular Articles of the Copyright Law.

7.112 China agrees that it grants to authors all the substantive protections of the Berne Convention，in addition to others，through Article 10 of the Copyright Law. It submits that Article 10 of the Copyright Law fully complies with all Berne Convention requirements.

7.113 The Panel notes that many of the rights listed in subparagraphs （5） to （17） of the first paragraph of Article 10 of the Copyright Law provide for rights specially granted by the Berne Convention （1971），that the second paragraph of Article 10 provides that copyright owners may authorize others’exercise of these economic rights，and that these rights appear to be exclusive. Therefore，the Panel finds that it is Article 10 of the Copyright Law that implements rights specially granted by the Berne Convention （1971）.

7.114 The Panel recalls its finding...that Article 4（1） of the Copyright Law denies the protection of Article 10 to certain works，including those of WTO Member nationals，as the United States claims. The Panel observes that no party alleges that the denial of protection under Article 4（1） of the Copyright Law is permitted by any of the exceptions available with respect to certain specific rights under Articles 9（2），10 or 10bis of the Berne Convention （1971）. Nor does any party allege that the denial of protection under Article 4（1） of the Copyright Law is permitted by the exceptions provision in Article 13 of the TRIPS Agreement.

7.115 The Panel notes that both sets of rights under Article 5（1） of the Berne Convention （1971） relate to “works” for which authors are protected under that Convention. The categories of “works” in respect of which authors shall enjoy the rights specially granted by the Convention vary according to the terms of each Article granting the relevant right. For example，the rights of reproduction （Article 9） and of broadcasting （Article 11bis） are granted to authors of “literary and artistic works”. That expression is defined，in a non-exhaustive manner，in Article 2（1） of the Berne Convention （1971）.

7.116 The Panel recalls its finding...that the class of works denied protection under Article 4（1） of the Copyright Law includes works that have failed content review and，to the extent that they constitute copyright works，the deleted portions of works edited to satisfy content review. The Panel also recalls its findings...regarding the meaning of the word “works” as used in the Copyright Law，in particular in Article 4（1）. No party has disputed that the “works” to which the Copyright Law，in particular Article 4（1），applies include at least some，if not all，the categories of works falling within the definition of “literary and artistic works” in Article 2（1） of the Berne Convention （1971）. It is not disputed that the “works” to which Article 4（1） of China’s Copyright Law applies are more extensive than those for which protection may be refused or limited under other provisions of Article 2，and under Article 2bis，of the Berne Convention （1971）.

7.117 For the above reasons，the Panel finds that the Copyright Law is sufficiently clear on its face for the United States to have established that the Copyright Law，specifically Article 4（1），is inconsistent with Article 5（1） of the Berne Convention （1971），as incorporated by Article 9.1 of the TRIPS Agreement. This finding is subject to the Panel’s consideration of Article 17 of the Berne Convention （1971），set out below.

7.118 The Panel recalls its finding...and confirms that this conclusion does not apply to works never submitted for content review in China，works awaiting the results of content review in China and the unedited versions of works for which an edited version has been approved for distribution in China. However，the Panel recognizes that the potential denial of copyright protection，in the absence of a determination by the content review authorities，implies uncertainty with respect to works that do not satisfy the content criteria prior to a determination under Article 4（1） of the Copyright Law，with the consequent impact on enjoyment of rights described above. Therefore，the Panel reiterates for the record the firm position of China taken in these proceedings that：

“Copyright vests at the time that a work is created，and is not contingent on publication. Unpublished works are protected，foreign works not yet released in the Chinese market are protected，and works never released in the Chinese market are protected.”；and

“Works that are unreviewed are decidedly not ‘prohibited by law’.”

7.119 China has an international obligation to protect copyright in such works in accordance with Article 5（1） of the Berne Convention （1971），as incorporated by Article 9.1 of the TRIPS Agreement.



（v） Article 17 of the Berne Convention （1971） as incorporated by Article 9.1 of the TRIPS Agreement



7.120 China raises a defence under Article 17 of the Berne Convention （1971），as incorporated by Article 9.1 of the TRIPS Agreement. China submits that all rights granted to authors under the Berne Convention （1971） are limited by Article 17 of that Convention，that Article 17 is not an exhaustive codification of the sovereign right to censor1 and that Article 17 is drafted using very expansive language “that effectively denies WTO jurisdiction in this area”.

7.121 The United States responds that Article 17 of the Berne Convention （1971） does not authorize a content review system that denies all enforceable copyright protection to all works that have not been approved for publication or distribution.

7.122 The Panel recalls that Article 9.1 of the TRIPS Agreement...incorporates Article 17 of the Berne Convention （1971）. Article 17 of the Berne Convention （1971） provides as follows：

“The provisions of this Convention cannot in any way affect the right of the Government of each country of the Union to permit，to control，or to prohibit，by legislation or regulation，the circulation，presentation，or exhibition of any work or production in regard to which the competent authority may find it necessary to exercise that right.”

7.123 “The provisions of this Convention” as referred to in Article 17 include Article 5（1） of the Berne Convention （1971）.

7.124 The parties agree that Article 17 confirms that governments have certain rights to control the exploitation of works. They do not agree as to whether those rights include a denial of all copyright protection with respect to particular works.

7.125 The Panel observes that the terms of Article 17 include certain broad phrases，notably “cannot in any way affect” and “any work or production”. The use of the words “any work” （although it is slightly different in the French text） confirms that the subject-matter dealt with by Article 17 is the same as that addressed by the other substantive provisions of the Convention. However，these phrases are not used in isolation but refer to the right of a government to “permit，to control，or to prohibit...the circulation，presentation，or exhibition” of any work or production.

7.126 The right of a government “to control，or to prohibit” the “circulation，presentation，or exhibition” of any work or production clearly includes censorship for reasons of public order.126 Both China and the United States referred to the records of the diplomatic conferences of the Berne Convention，opinions in the academic literature and （in the case of China） to the WIPO Guide to the Berne Convention，that explained that Article 17 relates mainly to censorship and public order.

7.127 The Panel accepts that the three terms “circulation，presentation，or exhibition” are not necessarily an exhaustive list of the forms of exploitation of works covered by Article 17.However，a noticeable feature of these three terms is that they do not correspond to the terms used to define the substantive rights granted by the Berne Convention （1971），although they may be included within some of those rights or they may refer to acts incidental to the exercise of some of those rights. The word “exhibition” is not even used in the provisions setting out the substantive rights granted by the Convention. Therefore，it cannot be inferred that Article 17 authorizes the denial of all copyright protection in any work.

7.128 The Panel appreciates that the position may be somewhat different under Article 10 of China’s Copyright Law. Article 10 of the Copyright Law grants in subparagraph （6） “the right of distribution”，in subparagraph （8） “the right of exhibition”，and in subparagraph （10） “the right of presentation”，which may correspond to the “circulation，presentation，or exhibition” of any work in Article 17 of the Berne Convention （1971）. Article 10 of the Copyright Law also grants in subparagraph （1） “the right of publication”，as well as the “right of distribution”，both of which appear to be directly contrary to a prohibition of the publication and/or dissemination of a work due to illegal content，as referenced in Article 4（1） of the Copyright Law. To the extent that Article 10 of the Copyright Law might provide rights additional to，or broader than，those specially granted by the Berne Convention （1971），as incorporated in the TRIPS Agreement and，hence，that Article 4（1） of that Law might deny such rights，the Panel makes no finding.

7.129 The Panel does note that the second sentence of Article 4 of the Copyright Law （that is not the subject of the claim in this dispute） may already address China’s public policy concerns with respect to some of these rights. The second sentence of Article 4 provides as follows：

“Copyright owners，in exercising their copyright，shall not violate the Constitution or laws or prejudice the public interests.”

7.130 This provision does not deny copyright protection but，as China acknowledges，obliges copyright owners and authorized parties to respect the law in the exercise of their rights. In contrast，the first sentence of Article 4 of the Copyright Law denies all copyright protection with respect to particular works.

7.131 China draws the Panel’s attention to the WIPO Guide to the Berne Convention，which states as follows regarding Article 17 of the Berne Convention （1971）：

“It covers the right of governments to take the necessary steps to maintain public order. On this point，the sovereignty of member countries is not affected by the rights given by the Convention. Authors may exercise their rights only if that exercise does not conflict with public order. The former must give way to the latter. The Article therefore gives Union countries certain powers to control.”

7.132 The Panel agrees with this interpretation. A government’s right to permit，to control，or to prohibit the circulation，presentation，or exhibition of a work may interfere with the exercise of certain rights with respect to a protected work by the copyright owner or a third party authorized by the copyright owner. However，there is no reason to suppose that censorship will eliminate those rights entirely with respect to a particular work.

7.133 With respect to those rights that are granted by the Berne Convention （1971），China is unable to explain why Article 4（1） of its Copyright Law provides for the complete denial of their protection with respect to particular works. Without prejudice to the range of rights that are granted by the Berne Convention （1971），it suffices to note that they are mostly exclusive rights of authorizing certain acts with respect to protected works. An exclusive right of authorizing necessarily entails the right to prevent others from carrying out the relevant acts with respect to protected works. China is unable to explain why censorship interferes with copyright owners’rights to prevent third parties from exploiting prohibited works.

7.134 China argues that such copyright protection is a “legal and material nullity”，as economic rights are pre-empted by public prohibition. It also argues that copyright enforcement is meaningless in this context. China asks the Panel to note that Article 4（1） of the Copyright Law is an exceedingly narrow provision of law with negligible implications in the marketplace and in terms of any nullification or impairment of benefits to Members.

7.135 The Panel notes that copyright and government censorship address different rights and interests. Copyright protects private rights，as reflected in the fourth recital of the preamble to the TRIPS Agreement，whilst government censorship addresses public interests.

7.136 In response to a question from the Panel，China indicated that it “will always enforce copyrights against infringing edited versions，even when there is no edited version authorized by the author”. It did not explain how this was possible under its law. In response to another question from the Panel，China indicated that if an unprotected，prohibited work later becomes legal，it will protect copyright in the work going forward. This might require a new court or NCAC determination but，in China’s view，such a requirement does not constitute a formality under Article 5（2） of the Berne Convention （1971）. In any event，the Panel recalls that Article 4（1） of the Copyright Law produces commercial uncertainty prior to a determination that a work is prohibited.

7.137 China maintains that public censorship renders private enforcement unnecessary，that it enforces prohibitions on content seriously，and that this removes banned content from the public domain more securely than would be possible through copyright enforcement. The Panel notes that these assertions，even if they were relevant，are not substantiated.

7.138 The Panel also recalls that if a measure infringes China’s obligations under a covered agreement，in accordance with Article 3.8 of the DSU，this is considered prima facie to constitute a case of nullification or impairment. Even if the measure at issue has had no actual impact on foreign works to date，it has a potential impact on works of WTO Member nationals.

7.139 For the above reasons，the Panel...concludes that，notwithstanding China’s rights recognized in Article 17 of the Berne Convention （1971），the Copyright Law，specifically Article 4（1），is inconsistent with Article 5（1） of the Berne Convention （1971），as incorporated by Article 9.1 of the TRIPS Agreement.

二 商标

1.可保护的商标

《TRIPS协定》第15.1条规定，任何标记或标记的组合，只要能够将一企业的货物和服务区别于其他企业的货物或服务，即能够构成商标。此类标记，特别是单词，包括人名、字母、数字、图案的成分和颜色的组合以及任何此类标记的组合，均应符合注册商标的条件。如标记无固有的区别有关货物或服务的特征，则各成员可以由通过使用而获得的显著性作为注册的条件。各成员可以要求，作为注册的条件，这些标记应为视觉上可感知的。

第15.1条沿用了《巴黎公约》“显著性”注册检验的标准。《巴黎公约》
 
[93]

 允许盟国对没有任何显著性特征的商标拒绝给予注册。缺乏显著性的示例包括：“商标太简单（一个单一的星、花冠或字母）、太复杂（给人产生印象是它所涉商品的一种装饰或装潢，或仅仅是构成建议购买或使用此种商品的一种宣传），或所涉标记已经处于一般的使用中。”
 
[94]



大多数商标法将本身具有固有显著性的标记，与使用后才具有显著性的标记区分开来。TRIPS承袭了这种区分，规定“如标记无固有的区别有关货物或服务的特征，则各成员可以由通过使用而获得的显著性作为注册的条件”。
 
[95]



根据《巴黎公约》相关规定，“固有的显著性”表示代表产品的商标随意而富于联想（arbitrary and fanciful）。如果商标只对产品进行描述，则不具有充分的显著性。因此公约不保护“完全是用在商业中表示商品种类、质量、数量、用途、价值、原产地或生产日期的符号、标记所组成的商标，以及被请求给予保护的国家的现代语言或正当商务实践中惯用的符号标记所组成的商标”。
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《TRIPS协定》第15.4条规定“商标所适用的货物或服务的性质在任何情况下不得形成对商标注册的障碍”。该规定为《巴黎公约》第7条的内容，旨在垄断或特许的情况下，保证商标权利的行使。

2.可注册的标记

协定列举了有注册资格的标记：“人名、字母、数字、图案的成分和颜色组合以及任何此类标记组合的单词”，同时规定“成员方可以要求，作为注册的条件，这些标记应在视觉上可感知”。“视觉上可感知”使形状、声音，甚至气味注册为商标成为可能。
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美国在“克拉克”（Re Clarke）一案中判决香味可作为商标注册。
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 该案中，商标申请人提出，她的刺绣纱线和线上的香味有别于其产品，并将她申请注册的香味描述成“一种强烈的对新鲜盛开的杏花花香的回味”。
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但是，协定规定，成员在拒绝商标注册时不得超出《巴黎公约》的有关规定范围。
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 根据《巴黎公约》，可拒绝商标注册的标记有：与驰名商标混淆的复制、伪造或翻译品；未经授权使用的（巴黎）联盟国家徽记、旗帜，这些国家的其他象征性标记，这些国家代表控制与授权的官方印记和标志以及纹章学认定的对上述标记的仿制品；侵犯第三方在注册国也经获得保护的商标的标记；“违反道德或公共秩序”和可能“欺骗公众”的标记。

3.注册及维持

各成员可以将使用作为注册条件，但不得将商标的实际使用作为接受申请的条件，不得仅以自申请日起3年期满后商标未按原意使用为由拒绝申请。
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 此外，各成员应在商标注册前或在注册后迅速将其公布，同时，允许申请注销注册的合理请求，并允许对商标注册提出异议。
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 防止第三方使用已注册商标的排他权“不得影响各成员以使用为基础提供权利的可能性”。
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上述规定涉及一些关键含义的解释以及实际操作的问题。

（1）使用

《TRIPS协定》和《巴黎公约》都没有定义“使用”。最初，商标的功能是表明商品和服务的原产地。虽然，之后商标作为品质担保或市场区分的辅助功能也得到了普遍的认可，但通常认为，“原产地功能”仍是商标的首要功能。因此，如果一个商品不能表明它所代表的产品或服务的原产地，则这个商标就没有被“使用”。例如，当一个商标被用来表明它所代表的产品或服务的质量时，这个商标就没有被“使用”。
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大多数国家将“使用”作为维持商标注册的要求。针对这种要求，协定第19条规定，“只有在至少连续3年不使用后方可注销商标注册，除非商标所有人根据对商标使用存在的障碍说明正当理由”。在此，不使用的正当理由是“出现商标所有人意志以外的情况”，比如“对受商标保护的货物或服务实施进口限制或其他政府要求”。
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目前，对构成适当“使用”的次数没有权威意见。通常，一次使用可以满足“使用”的要求。在商标的使用问题上，存在一种被称为“虚幻商标”（ghost marking）的做法。这种做法是将象征性数量的商标产品投放市场以满足“使用”的要求。这种做法引起了广泛的意见。对此，现有判例主要考虑这种做法是善意使用，还是一种“欺骗性策略”（colorable stratagem）使用。
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（2）许可

关于使用的要求，协定第19.2条规定，在商标使用“受所有权人控制”的情况下，“另一人使用一商标应被视为为维持注册而使用该商标”。授权第三方使用商标通常通过许可的方式。协定第21条允许用这种方式授权第三方商标使用。第21条的规定带来两个潜在的问题：一个是许可对消费者产生的欺骗问题，另一个是许可中的控制问题。
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如前所述，商标的基本功能是向消费者表明货物或服务的原产地。例如，当人们看到“可口可乐”商标就会认为商品产自美国。因此，授权第三人使用商标对消费者具有欺骗性。正因为如此，第19.2条规定的“所有权人控制”就显得十分重要。在这种控制之下，商标事实上在行使其第二职能——品质担保职能。

一些国家要求，许可或转让商标必须经过一定的行政管理程序，如注册登记等，并规定由政府相关机构决定许可是否符合公共利益。通常，这些国家制定的相关行政程序要求在许可或转让协议中包含品质控制方面的内容，如成分使用、生产方法、测试和检验等。

商标许可或转让协议中的贸易限制性条款，如要求排他性交易、规定销售或转售价格、限制经销产品领域等，可能违反TRIPS的一个基本原则：“防止知识产权权利持有人滥用知识产权或采取不合理限制贸易的做法。”
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关于商标使用的控制存在两个方面的问题：一个是许可安排，另一个是所谓的“特色销售”带来的问题。许可安排的方式，是为了满足“所有权人控制”的要求。这种方式一旦被发现，会导致商标的注销。在源于现代社会越来越流行的“特色销售”（character merchandising）中，商标的创始人大多是一些作家、艺术家或电影制作者。当这些人创作的商标被用于一些他们完全陌生的领域时，要求他们对商标的使用进行质量监控基本上是不可能的。

（3）强制许可

协定禁止商标的强制许可。
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 一般认为，强制许可与WTO推进贸易自由化的目标相左，因此，TRIPS禁止这种做法。

针对强制许可问题，UNCTAD在其《商标在发展中国家的作用》的报告中指出，实施此类强制许可可能产生两个问题：第一，商标产品来源的多样化可能对消费者是一种欺骗；第二，这种做法可能导致质量控制方面的问题。但是，在某些情况下，为防止垄断，保持市场竞争，有的国家要求强制许可。美国“真柠檬”（ReaLemon）一案就是一个发生在美国的强制许可案例。该案中，被告公司生产的品牌产品占领了美国大约75%的市场份额，产品价格高出同类竞争产品价格的30%左右。美国联邦贸易委员会（FTC）裁定，被告在受竞争威胁的地区，实施地区掠夺性价格歧视策略以保住市场地位。为了保证柠檬汁加工市场的有效竞争，FTC裁令被告将“ReaLemon”这个商标以及标签的设计许可给任何一个希望从事柠檬汁加工生产和销售的申请人。
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4.受保护的权利

协定第16.1条规定：“注册商标所有权人享有专有权，以阻止所有第三方未经该所有权人同意在贸易过程中对与已注册商标的货物或服务的相同或类似货物或服务使用相同或类似标记，如此类使用会导致混淆的可能性。在对相同货物或服务使用相同标记的情况下，应推定存在混淆的可能性。”但这种权利“不得损害任何现有的优先权，也不得影响各成员以使用为基础提供权利的可能性”。

第17条允许成员将“合理使用的描述性词语”排除在保护之外。有的交易者以自己的名字、商业场所地名或使用货物或提供服务的品质特征作为商标注册的抗辩（见以下“优先权”部分），如“马兰拉面”“老干妈”等。第17条正是针对这样的抗辩规定的。在裁定这类抗辩时，关键是看抗辩人主观用意的可信度（subjectively ascertainable bona fides）。
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上述规定涉及一些实际运用中的问题。

（1）相同或类似标志的使用

协定以第16.1条“相同货物或服务使用相同标记”，“应推定存在混淆的可能性”的规定，取代各成员法院的相关裁决。但是，类似标志的使用是否可能给消费者造成混淆，则必须根据各案的裁定而定。

（2）优先权

大多数商标立法允许对侵权指控进行TRIPS第16.1条规定的“优先权”抗辩。被控方可出示证据证明，商标注册之前既已对相同货物或服务连续使用相同或易于混淆的类似标记。如果同时使用两个标记的申辩真实可信（honest concurrent use），则应允许相同或类似标志同时注册。判断“同时使用”的存在通常考虑以下的因素：（a）两个商标的使用可能产生的混淆的程度；（b）商标的选择以及随后的使用的可信程度；（c）同时使用的时间长度；（d）造成混淆的证据；（e）申请人的交易是否大于抗辩人的交易。

（3）无理妨碍

协定第20条规定，不得设置特殊要求，使商标在贸易过程中的使用受到无理的妨碍。例如，要求与另一商标一起使用等（这样将无法区分不同企业的货物与服务）。

在外国商标的许可中存在一个潜在的风险。当被许可人将许可商标的国内市场打开以后，许可方可能终止许可。墨西哥1976年制定的《发明和商标法》（Law on Inventions and Trademarks）第128条规定，国外商标许可必须将与一墨西哥企业商标联合使用。该规定的目的，是防止上述外国许可中可能存在的风险。但是，该规定有可能违反第20条关于“无理障碍”的规定。
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5.保护期限

协定第18条规定，商标的首次注册以及每次续展的期限不得少于7年，并且可以无限续展。条款没有规定保护开始的时间。现行的做法有两种，普遍的一种是自接受申请日开始。还有一种是自注册日开始。
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6.驰名商标

所谓驰名商标，是指商品商标因在一特定国家的单独使用，或在别国使用和/或注册而广为人知。通常，判断驰名商标的主要因素为：公众信用、保护力度、广告频率、使用范围、保护时间和消费者偏好等。
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TRIPS第16.2条要求在确定驰名商标时考虑“相关部门公众对该商标的了解程度，包括在该成员中因促销该商标而获得的了解程度”。

通常，驰名商标有很强的区域性，一国的驰名商标未必在其他国家得到同样的认可。因此，确定驰名商标应根据司法管辖国的情况而定。

对驰名商标的保护始于《巴黎公约》。相关内容为：

第6条之二（1）对“驰名商标”特别规定：“商标注册国或使用国主管机关认为一项商标在该国已成为驰名商标，已经成为有权享有本公约利益的人所有，而另一商标构成对此驰名商标的复制、仿造或翻译，用于相同或类似商品上，易于造成混乱时，本同盟各国应依职权——如本国法律允许——或应有关当事人的请求，拒绝或取消该另一商标的注册，并禁止使用。商标的主要部分抄袭驰名商标或是导致造成混乱的仿造者，也应适用本条规定”；

第6条之二（2）允许自注册日起五年内对驰名商标的未授权注册加以注销，但对于要求取消恶意注册或禁止使用恶意注册商标的申请，第6条之二（3）规定不得有时间限制。

有关驰名商标的保护涉及以下几个方面的问题。

（1）未经授权的第三方注册及使用

TRIPS将《巴黎公约》关于驰名商标的保护范围扩展至服务及不相似的货物或服务，
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 但却没有规定采用全部《巴黎公约》关于驰名商标的规定。
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 那么，驰名商标所有权人可否根据TRIPS要求阻止或取消未经授权的第三方注册呢？

协定第15.2条要求保护的客体不背离《巴黎公约》的规定，因此驰名商标所有人应当能阻止上述未经授权的第三方注册。

那么未经授权的第三方使用如何处理？

虽然《巴黎公约》规定在特定司法管辖区内没有注册不妨碍对驰名商标的保护，TRIPS中却没有如此的表述，只在第16.1条中提及“注册商标的所有权人享有专有权”。如果将此处的“注册”理解为至少在一个WTO成员国中注册，则至少TRIPS可被当作一个法律依据。实践中，大多数WTO成员中的驰名商标都已注册。因此，驰名商标的保护问题主要发生在新近向国外开放的市场，或是那些经济高速增长而对驰名商标产生吸引力的国家。

（2）驰名商标的稀释

协定第16.3条将《巴黎公约》保护范围扩展到“不相似的货物或服务”的规定，正是对所谓驰名商标的“稀释”（dilution）问题的规定。根据规定内容，只要不相似货物或服务的商标使用涉及驰名商标所有权人，且这种使用可能损害驰名商标所有权人利益，《巴黎公约》有关驰名商标保护的规定就对其适用。

在美国的判例法中，典型的稀释涉及未经授权的第三方将标志用于不同种类的货物或服务，从而玷污或败坏驰名商标声誉的行为。如餐馆使用“Tiffany”标志，被裁定破坏了这个驰名的珠宝商标的“显著性、独特性、有效性和显贵的内涵”。被裁定存在稀释现象的例子还有杜邦（Dupont）鞋；别克-阿司匹林（Buick-Aspirin）药片；柯达（Kodak）钢琴等等。

7.注册程序

（1）申请程序

《TRIPS协定》第15.5条是唯一涉及注册程序的规定：“各成员应在商标注册前或注册后迅速公布每一商标。”《巴黎公约》第6条规定“商标申请和注册的条件应该由联盟的每一国家的国内立法来决定”。

通常，在收到申请后，各国主管机构有权对申请进行形式和实体两方面的审查，对现有和暂停的注册商标进行调查，以确保注册商标与申请标志不相冲突。实体审查涉及对申请标志显著性、是否误导或违反公共道德等的评估。

（2）抗辩程序

《巴黎公约》允许商标所有权人反对未经授权的第三人注册，或在注册后要求撤销这样的注册
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 。TRIPS第15.5条建议成员允许对这样的注册提出抗辩。各国的实践通常是由主管机构在公布注册商标时标明提出异议的期限。如果发生异议且双方争持不下，则由该机构对抗辩进行裁决。抗辩可以有两个理由：一个是申请人不是申请管辖区内标志的第一使用者，另一个是《巴黎公约》授予的优先权。

《巴黎公约》第4条（一）（1）规定：“已在本同盟一个成员国内正式提出申请专利、实用新型、工业品外观设计或商标注册的人，或其权利合法继承人，在下列规定的期限内享有在本同盟其他成员国内提出申请的优先权”；第4条（三）规定“（1）上述优先权的期限，对于专利和实用新型为12个月，对于工业品外观设计和商标为6个月。（2）这种期限应自第一次提出申请之日起算，提出申请的当天不计入期限之内”。

三 地理标识

《TRIPS协定》对地理标识的保护主要以禁止性规定的形式。协定第22条对地理标识提供一般性保护，第23条对葡萄酒和烈酒提供额外保护，第24条规定保护例外。

一些产品标识的产地并非其实际产地，对消费者具有欺骗性。例如，在日本产绿茶上使用“西湖龙井”标记。另一些产品标识的地名因历史或其他原因，已经与其最初产地毫无关联。对这种标识的使用，不是出于欺骗的目的。例如，日本陶瓷使用“唐三彩”标记。前者应当遭到禁止，后者应当得到承认。TRIPS有关地理标识的规定正是为了区别上述两种情况。

在食品和饮料的标识使用上，不通过注册使用地理标识的情况十分普遍。这种做法，其目的仅仅是说明产品的类别，如使用“宣威火腿”“日本绿茶”作为某些同类产品的标志，目的只是表明标志火腿或绿茶的制作方式。但是，将“香槟”“白兰地”这样的优质葡萄酒、烈酒标志用于普通葡萄酒或烈酒上以表明这些酒类的类别时，香槟和白兰地的葡萄酒、烈酒生产者就会以保护产品独特声誉为由，强烈要求禁止这样的使用。

在地理标识的保护上，WTO成员的基本义务是为利害关系方以法律的方式，防止因地理标识的使用而在产品的地理来源上误导公众或构成不公平竞争。其中包括防止字面地理标识表述准确，但实际产品来源地虚假的使用。
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在葡萄酒和烈酒的地理标识使用方面，协定要求成员提供更强有力的保护，保证有关葡萄酒和烈酒的地理标识不被用于其他的葡萄酒和烈酒。即使使用不产生误导，也不构成不公平竞争，协定也要求成员禁止使用葡萄酒和烈酒的地理标识。
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当单个地理标识已成为当地的一种普遍用语，或已有其他约定俗成的用法，协定要求WTO成员对此进行双边或多边谈判，以加强对某些葡萄酒和烈酒标识的保护。这是上述规定的例外规定。协定要求TRIPS理事会就此问题进行谈判，以确立一个多边制度，使参加方可以为其有资格受保护的葡萄酒的地理名称进行通知和注册。
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1.定义
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《TRIPS协定》第22条将地理标识定义为：“识别一货物来源于一成员领土内或该领土内一地区或地方的标识，该货物的特定质量、声誉或其他特性主要归因与其地理来源。”该定义包含了两个概念：原产地名称（appellation of origin）和来源标识（indication of source）。

来源标识是指某产品因在某特定国家、地区或地方生产而获得的实质性特征。如，苏绣的品质源于其原料质量，当地独特的工艺、设计、刺绣人员技术等。因此，凡是在江苏地区生产的刺绣都可以使用“苏绣”作为来源标识。相似的产品还有“云南白药”“贵州盐酸”“波斯地毯”“古巴雪茄”等。

“原产地名称”除具备来源标识的因素外，还必须具备因地理环境而获得的独有的或实质性的品质特征。地理环境可以是自然因素，如气候、土壤，可以是人文因素，如制造技能，也可以是上述两者的综合。我国著名的原产地名称有“茅台酒”“五粮液”“汾酒”“龙井茶”“沱茶”“景德镇陶瓷”，国外的有“香槟酒”（Champagne）、“白兰地”（Burgundy）、“雪利酒”（Sherry）等。这些产品的品质大多归因于产地的自然因素。

原产地名称很容易与产品描述混为一谈，成为对产品的一般性（generic）描述，如“宣威火腿”“香槟酒”等。1966年9月22日生效的《保护原产地名称及其国际注册的里斯本协定》（《里斯本协定》）规定，原产地名称一旦注册，就不表示一般性描述。TRIPS协定的第24.6条规定，当一成员的地理标识所代表的货物或服务与对另一成员的普通称谓相同时，TRIPS有关地理标识的条款不适用。TRIPS第24条的这一例外规定，犹如《里斯本协定》缔约国之间一个额外的双边协定。

2.保护范围

《TRIPS协定》第22.2条要求，成员向利害关系方提供法律手段以防止“在一货物的标志或说明中使用任何手段标明所涉货物来源于真实产地之外的一地理区域，从而在该货物的地理来源方面使公众产生误解”。例如，在印度生产的产品上使用“长城”作为商标，误使消费者认为产品出自中国；在朝鲜生产的地毯上使用阿拉伯文字作为商标，误使消费者认为产品为波斯地毯等。第22.2条禁止《巴黎公约》第10条之二规定的不公平竞争行为：（a）采用任何手段对竞争对方的企业、商品或工商业活动造成混乱的一切行为；（b）在经营商业中利用谎言损害竞争对方的企业、商品或工商业活动的信誉的；（c）在经营商业中使用会使公众对商品的性质、制造方法、特点、使用目的或数量发生混乱的表示或说法。

3.地理标识与商标保护
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商标和地理标识相互关联，体现在《TRIPS协定》第22.3条的规定中。只要立法允许，或者利害关系方请求，该条款允许成员在商标包含或由地理标识组成，而使用该地理标识的货物并不源自所指地区，且在商标中使用该标识会使公众对该货物的真实原产地产生误解的情况下，依职权“拒绝商标的注册或宣布注册无效”。

地理标识与商标有可能重叠。当这种情况发生时，大多数商标法认为，在特定地理标识区域使用该标识不应视为侵权。此外，有的国家商标法允许具有双重含义的地理标识注册为商标。例如，“木兰”和“猴子”尽管是地名，但同时也是花名和动物名，因此可以申请商标注册。
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 但是，如果商标注册申请人不能证明基于善意选择地理标识作为产品的标志，注册机构可能拒绝注册申请。例如，澳大利亚法院拒绝了推土设备以“Michigan”
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 为标志的商标注册申请。
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当地理标识本身有文字含义时，法院也可能拒绝商标注册申请。例如，米兰上诉法院裁定，不是来自苏格兰的威士忌不得注册“Tartan Design”和“Loch Ness”商标。
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 当地理标识本身没有文字含义时，商标注册申请应当获得批准。但是，这样的地理标识可能受消费者保护法或不公平竞争法保护，如将法文用于不产于法国的香水等。稀奇古怪的地理标识因其独特不会造成误解可能获准注册为商标，如注册“Montblanc”为书写笔商标，
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 注册“鄂尔多斯”为羊毛衫商标等。

商标和地理标识有很大区别。地理标识不能用于服务，不能许可、转让，只能涵盖特定商品。由于地理标识保护在大多数国家是一种创新，第24.4条规定，当一个葡萄酒或烈酒的地理标识的连续使用在1994年4月15日之前已达十年，或使用是善意的（good faith），则这些地理标识可以继续使用。同时，协定第24.7条规定，只要第三方对某一地理标识的使用或注册不是出于恶意（bad faith），则禁止使用或取消商标注册的请求必须在使用广为人知的5年内提出。如果广为人知的使用少于5年而注册早于5年，5年时效于注册之日起算。此外，第24.8条规定，任何人在贸易过程中有权利使用其姓名或其业务前任的姓名，除非该姓名的使用方式会使公众产生误解。

4.葡萄酒、烈酒地理标识保护

一般来说，酒类商品利润极高，且商品特征、质量等与产地有密切关系，因此，地理标识对酒类商品而言具有特别重要的经济价值。为此，协议在地理标识中专门对葡萄酒和烈酒的地理标识保护作了详细的规定。

协定第23.1条要求各成员为利害关系方提供法律措施，以制止将识别葡萄酒的地理标识用于并非来自该标识地的葡萄酒或白酒。即使同时标出商品的真正产地、用译文使用该地理标识、或附有诸如“种类”“类型”“特色”“仿制”或类似的表达方式，也均在制止之列。协定要求成员采取的法律措施，一般是指民事措施。但针对葡萄酒和烈酒的保护，协定注解规定可以不采用民事措施而采用行政程序。在我国，上述义务就是通过工商行政管理机关的行政程序来完成的。

协定第23.2条对葡萄酒和烈酒的商标作了规定：在成员立法允许的情况下，对某葡萄酒或烈酒的商标中包含有或组合有标示该酒的地理标识，但对于所标示的“地理标识”并非是该酒之真正来源地的商标，成员应依利害关系方或依其职权驳回或撤销该商标的注册。

协议第23.3条进一步规定，如果诸多葡萄酒使用多音字或同形字的地理标识，成员一方面应保护每一个这种标志，另一方面，应在确保有关生产者的平等待遇、不误导消费者的前提下，确定出将有关同音字或同形字地理标识间区别开来的实际条件。

此外，协议第23.4条还规定，为便利葡萄酒地理标识的保护，应在TRIPS理事会内举行谈判，建立葡萄酒地理标识通告和注册的多边体系，以使葡萄酒地理标识能在参加这个多边体系的成员中获得保护。

四 工业设计

作为19世纪后半叶工业化大规模生产的结果，工业设计保护最初体现在对产品外观装饰设计的保护，因此又有工业外观设计之称。外观设计（美学意义上的设计）是相对功能设计（用途意义上的设计，functional design）而言，通常的工业设计保护不包括功能设计部分，如电子终端洗衣机设计不能作为工业设计注册，因为购买者可能是因产品性能而非其装饰或形状来决定是否购买。对工业设计的保护存在三种体系：工业设计注册保护、专利保护和版权保护。在我国、日本和韩国等国，工业设计是通过专利法加以保护的。

英国对外观设计和功能设计采用两种不同的法律加以保护。对外观设计采用工业设计法的注册保护形式，保护期15年。功能设计被作为工业设计法保护的例外，由版权法进行保护，保护期为设计者有生之年及死后50年。英国的这种例外规定，对欧盟成员国和那些提供互惠保护的国家适用。

在TRIPS关于工业设计保护的谈判中，欧盟与美国产生了很大分歧。前者要求对所有的设计，包括功能设计进行保护，后者则要求排除对功能设计的保护。因此，协定第25.1条规定，各成员可自行规定对工业设计的保护不延伸到“主要出于技术或功能上的考虑而进行的设计”，同时，在第26.2条中规定“各成员可在工业设计的保护规定有限的例外，只要此类例外不会与受保护的工业设计的正常利用发生无理抵触”，也不会无理损害所有权人的合法利益，同时考虑第三方的合法权益。

1.工业设计的定义

《TRIPS协定》没有对工业设计的定义。根据大多数国家法律规定，工业设计是指实用部件的装饰或美学方面的设计。
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 BIRPI
 
[129]

 在《发展中国家工业设计法律示范》（Model Law for Developing Countries on Industrial Designs）第2（1）条规定，“任何线条和颜色的组合，或任何三维外形，不论是否与线条和颜色有关，都认为是工业设计，如果这种组合或外形使工业产品或工艺有特别的外观，而且可以作为工业产品或工艺的式样”。根据这个定义，工业设计应当是视觉可直接观察到的设计，因此该《法律示范》在第2（2）条中将“纯粹为技术目的”的设计排除在外。

2.对申请保护的要求

所有的工业设计保护法律都要求工业设计具有新颖性，即是新的或原创性的。协定第25.1条也是这样规定的：“各成员应对新的或原创性的独立创作的工业设计提供保护”。协定进一步对新颖性做出解释：“如工业设计不能显著区别于已知的设计或已知设计特征的组合，则不属新的或原创性设计。”此外，协定允许成员不将保护延及主要出于技术或功能上的考虑而进行的设计。考虑到工业设计的历史（前面介绍的历史），协定第25.2条规定：“各成员有权通过工业品设计法或版权法履行该项义务。”

新颖性的标准因国家而异，有的要求新颖必须是国际性的，有的只要求是本土性的。无论哪种要求，设计是否公开是衡量一个设计是否具有新颖性的关键。公开指的是在申请日之前发表或公开过。发表要求在一定程度地吸引了公众的注意。可以是在文章中出现，也可以是在公开展览或销售物品中体现。工业设计立法往往规定一些不影响设计注册要求的新颖性例外，如规定在申请注册前6个月内的公开、科学文献中的公开、原创者在科学实验中的公开以及基于法定义务的公开等。

第25.1条要求设计必须显著区别于已知的设计或已知设计特征的组合。英国的《注册设计法案》
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 规定，“非实质性的细节变化或贸易中普遍存在的一些形状变化”可能不足以构成原创性。新颖性通常要求设计者对现有设计提供“进一步的技巧”和“工艺性质的”劳动。
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《TRIPS协定》对纺织品设计作了特别规定。第25.2条要求成员“保证为获得对纺织品设计的保护而规定的要求，特别是有关任何费用、审查或公布的要求，不得无理损害寻求和获得此种保护的机会”，并允许用版权法保护纺织品设计。该条款表现了TRIPS尊重发展中国家对纺织品设计的关注。

3.权利及权利限制

协定第26.1条规定，受保护的工业设计所有人有权制止第三方未经许可而为商业目的生产、销售或进口带有或体现有受保护设计的复制品，或实质上是复制品的物品。协定的这一规定既有工业产权的内容，如生产权、销售权和进口权，又有类似版权的内容，如“复制品”的表述。这和协定允许以工业设计或版权法保护工业设计的规定相吻合。

《WIPO法律示范》（the WIPO Model Law，以下称《示范》）第7（3）部分指出，第一个递交工业设计注册申请的人，或第一个最早主张优先权的人应被视为工业设计的创造者。委托工业设计或职务工业设计的所有权通常按照合同法规定确定。如果合同对此没有规定，《示范》第9部分规定所有权通常归属委托人或雇主。

此外，《示范》A（1）部分第4条规定，工业设计申请人享受优先权，C（1）部分规定优先权期限为自申请之日起6个月，D部分规定各国可以自行规定确定优先权要求的手续，E部分第4条规定，在提交实用模型作为计算优先权基准的国家，优先权的计算与工业设计权计算方式一样。

严格说来，协定没有直接规定对保护权利的限制，但允许成员对工业设计保护规定“有限例外”，只要这些例外“不会与受保护的工业设计的正常利用发生无理抵触，也不会无理损害受保护工业设计所有权人的合法权益，同时考虑第三方的合法权益”
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 。这些例外可能包括：（a）合法出售后的商品上的使用；（b）科学研究和实验过程中的工业设计使用；（c）无意中的使用；（d）公共利益需要由政府授权的使用；（e）以及非工业或商业用途的使用等
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 。

4.注册程序

大多数国家要求注册申请人提供本人详细资料、体现工业设计的产品标本或照片，以及体现该设计的产品类别说明。1968年的《洛迦诺协定》（Locarno Agreement）规定了工业设计的国际分类为32类223小类。但截止1995年1月1日，只有23个国家加入该协定。

工业设计的注册程序与商标注册相似，由主管机构审查申请是否符合形式要件。在进行实质审查的国家，实质审查包括确定申请对象是否工业设计、工业设计是否具有新颖性、设计是否违反公共秩序或道德以及申请者是否第一个申请者。有的国家允许对实质审查进行抗辩。当注册被接受后，主管机构将公告予以公布。

五 专利

《巴黎公约》作为专利方面的主要多边协定，允许各国自行规定专利保护的对象、专利权及其派生权、权利例外、举证责任以及保护期限等。《TRIPS协定》对所有这些有关专利保护的重要问题规定了具有约束力的标准。

作为一般原则，协定规定，任何发明，无论产品还是方法，只要它们具有新颖性、包含发明性步骤，应可供工业使用都可以被授予专利。该条进一步规定，专利不因发明地点、技术领域，以及产品是进口产品而受到歧视。
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对产品专利，协定授予所有人排他性的制造、使用、标价出售、销售或产品进口权
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 。对方法专利，授予所有人排他性的制造、使用、标价出售、销售或进口用该方法获得的产品权，
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 同时规定了方法专利侵权之诉的举证条款。
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协定允许对专利的转让、许可以及以继承方式转移专利权，
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 规定各成员可对这些方式进行限制，只要限制不会对专利的正常利用发生无理抵触、不会无理损害专利所有权人的合法权益并考虑第三方的合法权益。
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协定第29条是专利申请人条件的规定。第32条规定对撤销或宣布专利无效的决定可提起司法审查。

1.专利的获得

任何技术领域的发明，无论是产品还是方法，只要具有新颖性、包含发明性步骤，并可供工业应用就应获得专利保护［协定第27.1条］。

关于新颖性，协定没有说明，不同成员可以自由选择新颖的标准。WIPO《发展中国家专利法范本》建议在确定新颖性时，考虑的范围应当是世界性的和所有有形的（tangible forms）技术，而只将口头公开的发明作为公开国现有技术的一部分考虑［第114（2）条］。

协定在注解5中特别指出，“发明性步骤”与“非显而易见”（non-obvious）同义。协定之所以作这个解释，主要是因为美国专利法将“发明性步骤”解释为“非显而易见”。但是，许多国家不同意这种解释。显而易见性的确定通常是以相关领域中具有常见技能和知识（ordinary skill and knowledge）的人的认知标准来衡量。在欧洲，荷兰和瑞士的标准较为严格，英国的标准比较宽松，德国的标准较为折中。
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在1997年的“印度—对医药、农业和化学产品的专利保护案”中，专家组裁定，如果在产品/方法的申请之日，“该项发明并不构成先前技术的一部分，同时不需要此技术的专业人员从先前技术中进行推导”，则这项发明可被视为新颖，且提供了发明步骤。

“可供工业应用”指发明必须可以转化为实践。因此，纯理论性方法不能被授予专利。这个要求与专利在专利刊物上公开的程度要求有关。不完全的公开有可能被认为不可供工业运用。
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新颖性和发明步骤的确定要求专利申请人将有关发明内容进行披露。专利审查机构要求申请人将尽量多的信息披露给公众以换取专利垄断权，而申请人却希望尽量减少披露专利内容以保持竞争优势。作为平衡，协定第29条要求“专利申请人以足够清晰和完整的方式披露其发明，使该专业的技术人员能够实施该发明”，并希望“申请人在申请之日，或在要求优先权的情况下在申请的优先权日，指明发明人所知的实施该发明的最佳方式”。

通常，评估披露的充分性以相同领域具有普通专业知识的人员可以理解的程度为标准。英国早期的一个案件裁决则要求披露“公正、诚实和公开”（fair，honest and open）。
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关于微生物发明的披露是由《布达佩斯条约》（Budapest Treaty）规定的。根据该条约，向国际保存机构提存培养液满足微生物发明申请的披露要求。

对专利授予，协定规定了两个例外：
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 （a）为维护公共秩序或道德，包括为保护人类和动植物的生命或环境必须拒绝专利的授予；（b）对人类或动物的诊断、治疗和外科手术方法，除微生物以外的动植物，或者有关其繁殖的除微生物方法以外的生物方法，可拒绝授予专利。第二个例外保留了发酵方法的专利授予，因为欧洲很久以来就对发酵方法授予专利。

为保护植物的多样性，协定要求对不授予专利的植物新品种必须给予其他方式的保护。

2.权利保护范围及限制

协定第28条规定了专利所有权人拥有的某些排他性权利：专利是产品时，有权阻止第三方未经授权的产品生产、利用、销售或进口；专利是方法时，有权阻止第三方未经授权而使用该方法以及未经许可，使用、销售或进口直接来自该方法的产品。

关于专利权的范围问题，协定没有规定专利权人是否有权阻止第三方未经授权的相似产品开发。在这个问题上，有的国家认为专利权人的权利限于其权利主张和申请说明书的内容，而有的国家则将属于发明技术范围的研究成果纳入保护范围。

协定第30条规定了一般权利限制范围：可对所授予的专有权规定有限的例外，但这些例外必须符合以下条件：（a）顾及第三方的合法利益；（b）不得与专利的正常利用相冲突；（c）不应不合理地损害专利所有人的合法利益。

对于专利权人权利的限制还有下面将要介绍的强制许可。

3.强制许可

对于那些注册却不加使用的专利（这种情况在发展中国家较为普遍），一个可行的法律救济是对这些专利授权强制许可或取消专利保护。

《巴黎公约》第5条之二规定，同盟国“有权采取立法措施规定颁发强制许可证，以防止由于行使专利所赋予的独占权而可能产生的弊端，例如不实施专利权”；第5条之三允许同盟国在强制许可不足以防止上述滥用时宣布专利无效，但只有在第一次授予强制许可两年后才能提起宣布专利无效的诉讼。

作为对强制许可的限制，公约第5条之四规定，“自申请专利之日起四年内或自核准专利权之日起3年内（取其到期日期最晚者），不得以不实施或未充分实施专利权为理由而申请颁发强制许可证；如果专利权所有者对其贻误能提出正当的理由，则应拒绝颁发强制许可证。这种强制许可证，除与使用该许可证的企业或牌号一起转让外，包括以颁发许可证的形式，没有独占权，且不得转让”。专利权人的合法解释包括“利用存在法律、经济或技术的障碍，或在该国还有更彻底的利用”。
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《巴黎公约》的这一条款引起了很大的争议。一方面，发达国家认为《巴黎公约》是以消除同盟国间政治经济隔阂为目的的一个协定，因此强制许可问题不应在协定考虑范围之内。另一方面，发展中国家认为，第5条之四规定的“正当理由”过于宽泛，允许许可的时间规定太长，操作程序太复杂等等，使它们根本无法引用这个条款。
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 发展中国家与工业发达国家将上述观点带到了TRIPS的谈判中。最终，双方在限制强制许可范围（工业发达国家的愿望）和简化强制许可规定（发展中国家的愿望）之间达成一致，产生了TRIPS第31条的规范体系。第31条允许政府或经政府授权的第三方对保护的专利做其他使用。这里，“其他使用”指的第30条例外范围之外的使用。这种使用必须满足以下条件：
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（1）必须一事一议。

（2）被授权方必须先按合理商业条款和条件向权利人请求授权。只有要求失败时，方可强制许可。这个条件可在国家紧急或极端状态下和公共非商业性使用的情况下豁免。在国家紧急或极端状态下这种情况下的使用，应尽快通知权利持有人。公共非商业性使用通常会是政府和政府部门在公共健康和国家防御方面的使用。随着对环境保护变得越来越重要，这也可能成为非商业强制许可的领域。公共非商业使用的情况下，如政府和合同方未做专利检索即知道或有显而易见的理由知道一有效专利正在或将要被政府使用或为政府而使用，则应迅速告知权利持有人。

（3）强制许可的使用范围和期间必须限制于它所被授予的目的。如果是半导体技术强制许可，就只能授权用于公共非商业性使用。

（4）强制许可是非独占性的。

（5）强制许可不得转让，除非与享有此种使用的那部分企业或商业一同转让。

（6）授权必须主要是为供应本国国内市场。

（7）如导致此类使用的情况已不复存在且不可能再次出现，则必须终止此类使用。在受到有根据的请求的情况下，主管机构必须审查这些情况是否继续存在。

（8）必须向权利持有人支付适当报酬，同时考虑授权的经济价值。

（9）授权决定必须经过司法审查或上一级主管机关的独立审查。

（10）提供的报酬必须经过司法审查或上一级主管机关的独立审查。

（11）如强制许可是为了补救经司法或行政程序确定的限制竞争的行为，则无须事先向权利人协商许可，也不限于国内市场的使用。

（12）当授权使用的第一专利是为了使用第二专利，且不侵害第一专利就不能使用第二专利时，必须适用下列附加条件：（a）第二专利中必须包含比第一专利重要，具有重大经济意义的技术进步；（b）第一专利的所有权人必须有权以合理的条件通过交叉许可使用第二专利具有的发明；（c）就第一专利授权的使用不得转让，除非与第二专利一同转让。

4.保护期限

《TRIPS协定》第33条规定专利的保护期限至少为20年，从申请之日起算。一些WTO成员，如美国，采用发明日期而不是申请日期来确定多人同时申请同一专利时的优先顺序。协定对此类规定没有做出指示。但是，协定第27.1条规定，各成员在对专利提供保护时，不能因发明地点不同而有所差异。协定第70.8条规定，1995年1月1日尚未给药品和农化产品提供专利保护的成员必须为这些发明提供保护。

5.举证责任

协定第34条规定在方法专利侵权的民事诉讼中举证责任倒置。第34.1规定在下列两种情况的任何一种，未经专利所有权人同意而生产的相同产品，如无相反的证明，则应被视为是通过该专利方法获得的：（a）通过该专利方法获得的产品是新的；（b）有实质性的可能表明该相同产品是由该方法生产的，对此，专利权人经过合理努力不能确定其事实。

举证责任倒置的两个要素是“相同产品”和“新的”。这两个要素的证明与法院根据专利申请中关于专利内容的说明确定相同产品并解释新颖性有关。因此，专利所有权人在按照第29条要求对其发明进行披露时，详细的说明有利于确定侵权是否存在。

本条的被告可以举相反证据进行反驳。协定规定在引述这些相反证据时，“应考虑被告方在保护其制造和商业秘密方面的合法权益”。
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6.撤销或无效

关于专利的撤销或宣布无效的决定，第32条规定必须提供司法审查的机会。《巴黎公约》第5条之一规定，专利权人将其他成员国制造的专利产品进口到专利国的行为不能作为撤销其专利权的理由。这个规定间接反映在TRIPS第27.1条的内容中。第27.1条规定，专利权的享受不因产品的发明地和产品是进口还是当地生产而受到歧视。

六 集成电路布图设计（拓扑图）

目前，世界上对集成电路的布图设计进行保护的国际条约仅有《集成电路知识产权条约》（Treaty on Intellectual Property in Respect of Integrated Circuits，IPIC），各国也只有美国、日本等少数国家有相关的立法。《IPIC》将集成电路的保护纳入版权保护范畴。但是，对集成电路的保护不是因为它具有艺术性，而是因为它容易被复制。对集成电路的侵权主要是未经许可的复制。

《TRIPS协定》要求WTO成员根据《IPIC》和该协定中另外四个条款，对集成电路布图（拓扑图，topographies）提供保护。这四个条款分别涉及保护期限、非故意侵权的处理、含有侵权集成电路产品的保护以及强制许可等问题。正是由于这些问题，《IPIC条约》未能被美、日等技术先进国家所接受。

1.与《集成电路知识产权条约》的关系

1989年5月26日在华盛顿签订的《集成电路知识产权条约》（华盛顿条约）规定了对半导体芯片布图设计（拓扑图）（semiconductor chip layout designs or topographies）的保护。尽管由于种种原因，
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 直至《TRIPS协定》签署时，该条约还只有8个签署国，
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 尚未能生效，TRIPS还是采纳了它的有关规定，作为集成电路布图设计保护的基础。

TRIPS第35条规定：“依照《IPIC》第2条至第7条（第6条第3款除外）及第12条和第16条第3款，对集成电路的布图设什（拓扑图）提供保护”，同时，增加第36～39条作为《IPIC》的补充。

2.定义

IPIC将“集成电路”定义为“一种产品，在它的最终形态或中间形态，是将多个元件，其中至少有一个是有源元件，和部分或全部互连集成在一块材料之中和/或之上，以执行某种电子功能”。
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 澳大利亚的克里斯帝（Christie）将上述定义解释为“一个至少有一个有源元件，为执行某种电子功能的产品的最终或中间形态”。
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IPIC将“布图设计”（拓朴图）定义为“集成电路中多个元件，其中至少有一个是有源元件，和其部分或全部集成电路互连的三维配置，或者是指为集成电路的制造而准备的这样的三维配置”。
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3.保护范围及例外

IPIC第6条规定了布图设计的侵权行为：（a）全部或部分复制受保护的布图设计，无论是将设计包含在集成电路或其他形式中；（b）为商业目的进口、销售或分销受保护的布图设计（拓扑图）或其中含有非法复制布图设计的集成电路的物品。

《TRIPS协定》第36条对上述内容作了补充，规定“为商业目的进口、销售或分销受保护的布图设计、含有该布图设计的集成电路或含有此种集成电路的物品，只要该集成电路仍然包含非法复制的布图设计”。

对于上述保护范围，IPIC和TRIPS都有例外规定。TRIPS第37条将善意侵权者作为例外排除，并进一步规定在善意侵权者获悉该布图设计原系非法复制的明确通知后，仍可以进口、销售或分销事先的库存物品或预购的物品，但有责任向权利人支付报酬，支付额为自由谈判签订有关该布图设计的使用许可证合同应支付的使用费。（IPIC第6.4条也有相似的规定，但没有支付报酬的规定）

同样地，IPIC第6.2条规定，第三者为私人目的或单纯为评价、分析、研究或教学目的，可以使用受保护的布图设计，同时在此基础上创作出来的原创性布图设计属于创作者自己的设计。第6.2条的例外通常被称为“逆向工程”（reverse engineering）。此外，第7.1条规定，一个布图设计（拓朴图）在世界某地已单独地或作为某集成电路的组成部分进入普通商业实施以前，可不予以保护。

4.原创性要求

IPIC要求受保护的集成电路布图设计必须具有原创性。IPIC将原创性定义为：“（A）该布图设计（拓朴图）是其创作者自己的智力劳动成果，并且在其创作时在布图设计（拓朴图）创作者和集成电路制造者中不是常规的设计”；（B）“由常规的多个元件和互连组合而成的布图设计（拓朴图），只有在其组合作为一个整体符合（A）项所述的条件时，才应受到保护”。
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5.保护的法律形式

IPIC第4条规定，对布图设计的法律保护形式可以是任何的法律形式，如专门的布图设计（拓朴图）法，版权、专利、实用新型、工业品外观设计、不正当竞争法或这些法律的综合。第12条规定保留《巴黎公约》和《伯尔尼公约》义务。第5条规定遵照国民待遇义务。

IPIC规定的国民待遇义务与TRIPS第4条规定的最惠国待遇义务，使得只有本国立法保护布图设计的WTO成员才能使其国民在其他国家获得同等的保护，即中国布图设计权利人的权利只有在中国立法对布图设计进行保护的情况下，才能在美国获得保护。

6.强制许可

协定第37.2条规定专利中有关强制许可的大部分规定，适用于布图设计的任何非自愿许可，未经授权的政府使用或为政府而使用的情况。

7.保护期限

协定在第38条中对保护期规定了3种计算方法：第一，在要求将注册作为保护条件的成员中，布图设计的保护期不得少于从注册申请的提交日起，或从该设计在世界任何地方首次付诸商业利用起10年；第二，在不要求将注册作为保护条件的成员中，布图设计的保护期不得少于从该设计在世界任何地方首次付诸商业利用起10年；第三，布图设计创作完成起15年。

8.追溯权

根据IPIC第16.3条的规定，条约不适用于IPIC生效时存在的布图设计（拓朴图）的保护。

七 对未披露信息的保护

《TRIPS协定》中的“未披露信息”，实际上是各国专利法、工业产权法或反不正当竞争法中的“商业秘密”。这从协定对其所下的定义可以看出。
 
[154]



TRIPS是国际上第一个对商业秘密提供专门保护的条约。在此之前的有关规定是《巴黎公约》第10条之二规定的一般义务，要求各联盟国制止不正当竞争行为。TRIPS第39.1条规定了对商业秘密的一般保护，要求各成员对第39.2条列出的商业秘密和第39.3条规定的某些数据进行保护。

在TRIPS的谈判过程中，发达国家和发展中国家在商业秘密的保护问题上存在争议。瑞士代表团首先提出通过扩大《巴黎公约》第10条之二的不公平竞争规定，将商业秘密列入《TRIPS协定》保护范围，理由是这种“对投入时间、人力及财力创造出来的信息给予排他性商业使用保护，体现了知识产权保护的中心理念”。与此同时，美国代表团提出对政府机构持有的商业秘密进行特别保护的建议。
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 发展中国家则反对这一提议，认为商业秘密不属于知识产权，不应被包含在《TRIPS协定》中。
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 最终，瑞士的提议被接受，形成《TRIPS协定》第39条。

1.不公平竞争与商业秘密的保护

《巴黎公约》第10条之二反不正当竞争的规定只涉及假冒原产地或生产者标记，以及违反诚实经营的行为，并没有商业秘密的保护内容。因而，从协定的规定可以看出，协定认为应当通过反不正当竞争的方式对商业秘密进行保护。

TRIPS第39.2条规定，自然人和法人应有可能防止其合法控制的信息在未经同意的情况下以违反诚实商业行为的方式向他人披露，只要此类信息：（a）属秘密，即作为一个整体或就其各部分的精确排列和组合而言，尚不为通常处理这类信息范围内的人所普遍知晓；（b）具有商业价值；（c）信息的拥有者采取了合理的步骤对这些商业秘密进行保护。

“违反诚实商业行为”的方式包括，违反合同、泄密和违约诱导以及第三方取得未披露的信息，而该第三方知道或因严重疏忽未能知道商业秘密的取得涉及此类做法。
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有的商业秘密，其构成要素属于公共信息，但信息组合方式是商业秘密，如专有技术（know-how）等。这些组合方式，“作为一个整体或就其各部分的精确排列和组合而言，尚不为通常处理这类信息范围内的人所普遍知晓”，也属于受保护的信息。
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 协定第39.2条要求信息的合法持有人采取合理步骤保持信息的秘密性质，包括商业秘密的传播方式必须是保密的。在英国一个指导性案例中，决定传播方式是否保密的客观标准定为“合理第三人在信息获得者立场下，能合理意识到信息是以机密形式传播的”。
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此外，最早关于商业秘密的一个英国案例裁定，保密义务不仅约束商业秘密的直接获得者，而且约束收到该信息的第三人，以及那些知道传递商业秘密的人违反了保密义务的人。
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 这通常指从那些从新雇员处获得商业秘密的雇主。

2.未披露试验数据

《TRIPS协定》第39.3条规定：“各成员如要求，作为批准销售使用新型化学个体制造的药品或农业化学物质产品的条件，需提交通过巨大努力取得的、未披露的试验数据或其他数据，则应保护该数据，以防止不正当的商业使用。此外，各成员应保护这些数据不被披露，除非属于为保护公众所必需，或除非采取措施以保证该数据不被用在不正当的商业使用中。”

该条款包括三个内容。第一，它适用于申请药品和农业化学产品销售许可而提供的信息；第二，保护是为防止不正当的商业使用；第三，政府机构如为保护公众利益，可以使用这些信息。

这个规定主要是考虑到药品和农业化学产品的销售许可审批时间长，要求提供的信息很多属于保密信息，为产品竞争目的盗用这些信息的情况十分普遍，且信息的盗用对权利人损害较大，因此，有必要对这些信息进行保护。

八 对协议许可中的反竞争条款的控制

知识产权法赋予产权人法定的垄断权利，使他们在不受竞争的情况下，获取合理的商业报酬。但现实中，垄断保护往往令一些产权人不合理地使用他们手中的知识产权排他权。联合国UNCTAD关于知识产权在发展中国家技术转让作用的早期研究发现，技术转让人在许可协议中规定了大量不合理的限制性条件。
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 为限制这种行为，联合国会议制定了《国际技术转让行为守则草案》。
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 但是，由于发展中国家要求绝对禁止限制性做法，而工业化国家主张正当的限制例外，《守则草案》的磋商失败。

《TRIPS协定》第40条的规定正是这两种意见的平衡。协定指出了许可反竞争条件的三个负面影响：限制竞争，对贸易产生负面影响，阻碍技术的转让和传播，并允许成员方采取适当措施，控制和阻止在特定情况下，可构成对知识产权的滥用并对相关市场中的竞争产生不利影响的许可活动和条件。

在对协议许可中反竞争条款的控制中，“市场”的定义是一个关键。因为对市场范围界定越宽，则许可中的反竞争条款对被许可人经营活动产生的负面影响就越小。目前，对“相关市场”较为权威的定义是澳大利亚“昆士兰联合制粉有限责任公司案件”中的判决：“市场是企业间密集竞争的区域……是它们之间相互对抗的领地……在一个市场中，为适应价格的不断变化，一种产品取代另一种产品、一个供给来源替代另一个供给来源。因此，给予足够的价格刺激，一个市场是买卖双方对可替代产品进行实际和潜在交易的场所，且至少在短期内，这些买方和卖方都有很大的被竞争者取代的可能性……此类可替代性的可行或可能性，取决于消费者的倾向、技术、距离以及成本价格刺激。”
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美国司法部和联邦贸易委员会在1995年4月6日颁布的《知识产权许可的反垄断指南》确定了三种受知识产权许可条件影响的产品市场：商品市场、技术市场和创新市场。

1.禁止的许可条件

第40.2条列举了三种禁止的许可条件：排他性返授、阻止对许可效力提出质疑和强制性一揽子许可。这三种情况之外，1985年的“联合国国际技术转让行动‘草案’”（The TOT Code）还列出以下“在特定情况下可构成对知识产权滥用并对相关市场中的竞争产生不利影响的事件”：（a）排他性交易，即对被许可人许可、销售、分销或使用竞争性技术的限制性规定；（b）捆绑协议，即许可者提供一种产品或技术是以被许可者从他那里获得其他产品或产品生产线为条件；（c）价格限制，即许可者固定产品的转售价格；（d）交叉许可与联营协议，即不同产权所有人为制定联合价格或限制产量签订协议，进行权利的交叉许可和联营；（e）对人员使用施加的限制，即要求被许可者使用许可者指定的人员；（f）对改造的限制，指阻止被许可者对引进的技术进行改造以适应当地条件，或强迫被许可者采用不需要的或不必要的设计或规格变化；（g）排他性销售或代理条件，即要求技术的被许可者给予许可者或其指定者以排他性销售或代理的权利；（h）出口限制，即通过地域、数量限制，或规定出口审批，限制或阻碍出口。但保护供给方与需求方的合法利益的条件除外；（i）宣传的限制，包括阻止广告宣传以设置市场准入障碍的条件；（j）知识产权期满后的限制，即技术协议中要求在知识产权期满后支付款项或施加其他义务的条件；（k）其他限制性做法，包括：对被许可者生产的范围、数量以及能力的限制；在商标许可中为了保护商标，而使用质量控制条款；强迫被许可者提供权益资本或以要求许可者参与被许可者的管理，作为提供技术的条件；许可期限持续时间不必要地长；以及对被许可的技术的传播和/或进一步使用的限制。

2.对反竞争许可做法的强制磋商

在控制技术许可的反竞争行为中，一个现实的问题是在很多情况下，被许可方所在地对许可方没有司法管辖权。为解决这个问题，协定第40.3条规定，如果任何一成员认为另一成员的国民或居民的知识产权所有人正从事违反本节规定的行为，应请求，另一成员必须与之进行协商。在符合其域内法律，并达成双方满意的协定以使要求协商的成员予以保密的前提下，被要求协商的成员应对协商给予充分的、积极的考虑，并应提供与所协商问题有关的、可公开获得的非秘密信息，以及该成员能得到的其他信息，以示合作。

如果一成员的国民或居民被指控违反另一成员有涉本节内容的法律与条例，因而在另一成员境内被起诉，则前一成员应依照第40.3条相同的条件，应后一成员的请求，提供与之协商的机会。
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第五节 发展中国家的观点

以下是关于《TRIPS协定》中的特殊待遇与差别待遇的一篇文章，从中我们可以了解到发展中国家对《TRIPS协定》的一些不同的看法。

《TRIPS协定》中的特殊待遇与差别待遇
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根据行政执行官兼总干事史密斯（Eric H.Smith）的部分证词，国际知识产权联盟（IIPA）认为，对最不发达国家（NICs）和发展中国家（LDCs）延长 《TRIPS协定》的生效期限破坏了协定的效力。NICs的生效期至2000年1月1日，而最不发达国家至2006年1月1日。严格来说，这样的延期等于允许这些国家继续以权利人的利益为代价侵犯知识产权。史密斯在其证词中提出了打击未来知识产权侵权的方法。

特殊与差别待遇是否真如史密斯所说太慷慨？NICs与LDCs对史密斯上述意见的回应显示了对国际知识产权保护一种完全不同的认识。知识财产（IP）被视为人类的遗产——它是政府赋予的特权，而不是自然财产权。

“因此，专利与其他知识产权是法定的权利——即由国家立法赋予的权利。将它们称为“权利”，本身就是错误的。它们实际上是政府通过法律赋予的“特权”——是政府对市场进行干预的一种方式，是与税务信用和出口激励性质相同的政府补贴。

随着社会的发展，承认科学与技术是人类天赋权利的观念得到发展，但这一观念正在受到挑战。战后几十年来，专利等被那些为自己创造了垄断权利的跨国公司（TNCs，transitional corporation）获取。专利法的初衷是为了激励发明，推动工业化发展，同时防止垄断的进口。然而，专利法的全球化使权利人不仅能在本土获取垄断利益，同时将其利益的获取扩大到国际层面。工业化国家实际上正努力从工业中心出口垄断，其结果是延缓了第三世界的工业化以及技术在第三世界国家的传播。……

通过将知识产权有关问题摆在乌拉圭回合谈判桌上，和通过使用“国际知识产权”这个术语，美国和其他工业国家（ICs）使用如“盗版”、“冒牌”等饱含经济价值的词汇来形容那些不接受它们要求的国家。在媒体的帮助下，它们将这些词汇变成日常用语，在扰乱公众判断能力的同时将它们的需求合法化，并将反对它们的国家描绘成正在进行不道德行为或近乎犯罪作为的人……

在国际贸易中，“专利”与“商标”对贸易的作用不仅不是促进作用，实际应当是贸易壁垒作用，因为权利人被授予了垄断进口的特权。（Raghavan，pp.116-17，121-22.）”

上述观点否定了《TRIPS协定》第27.2条关于专利权授予的公共利益例外原则，认为广泛的公共利益应当优先于个体利用某项技术垄断获取利益的要求。

“作为一项法律赋予的权利，在对知识产权进行保护时要考虑的一个最重要的问题是公共利益——通过考虑知识产权所有人对赋予他们权利的国家所负有的义务来平衡国家所赋予他们的权利，如考虑当地的生产，以及没有当地生产时强制许可等。现在，处于控制地位的工业国也许有理由出于自身利益，在考虑利益平衡时更多地考虑公司私利而非公共利益，但这不能作为否认第三世界国家在维护这种平衡的同时，保证公共利益和公共福利的理由。（Raghavan，p.134.）”

实事求是地说，知识财产应当用于改善NICs和LDCs中广大贫苦人民的生活，而不是增加美国、日本和西欧大公司保险柜里的财富。从这个角度来看，《TRIPS协定》是有利于发达国家的私人权利的。但注意这个结论的假设是，在不久的将来，NICs与LDCs只是知识财产的纯消费者，而非生产者。

从经济角度分析上述观点发现，知识产权保护的关键之一是保障发明家、艺术家、作家以及其他知识财产创造者的垄断利益。这种保障是有道理的。如果没有这种保障，知识产权产品的价格将会更加昂贵。此外，保障还为发明创造提供了动力。然而，垄断权利意味着财富从消费者转向知识财产的生产者。而且，如同大多数垄断一样，生产数量和消费的关系永远处于次佳状况（sub-optimal）。这种垄断造成的损失是沉重的，由此得出一个结论，那就是要求世界上每一个国家提供知识产权保护是没有效率的。例如，就专利而言：

“随着专利在世界上受到保护的范围越来越大，扩大保护范围的边际效益进一步减少而边际成本不断上升。因此，如果在专利保护上能使二者相等，则将会是一个最佳状况。

从这个角度看待边际效益与成本，再来考虑将专利保护扩展到具有一定规模的新市场，则在新市场上产生的利润完全取决于新市场中可以产生利润的新发明。这些新发明在已受保护的市场中已不可能获得利润。因此，受保护市场范围越大，已经存在的发明就越多，对新市场的期望就越小，边际效益将递减。

同样，把专利保护扩展到新市场的一个成本在于这项发明在该市场造成消费者剩余，而这些消费者本可以被其他专利市场消化。消费者剩余产生的成本，是消费者因承担垄断价格而减少的数量转换成消费数量与货物获得的垄断利润之差。因此，这部分损失对世界紧急整体是一个重大损失。损失的大小取决于市场对发明产品需求的弹性，因而与垄断弥补的尺度有关。但无论如何，系统性市场扩张不可能使这部分损失减少。因此，保护的范围越来越大，出现的发明就越多。这些发明都成为垄断弥补的一部分，使新市场造成的损失增加。

所有这些说明，专利保护应当有一个理想的地理范围，而不必在全世界进行。（Deardroff，pp.443-44）”

如果，扩大知识产权保护范围确实不符合边际成本—利润分析理论，那么，哪些国家在专利保护方面应当得到豁免？也许是发展中国家，因为（1）一个国家从贫穷到富裕的进程使收入不均现象加剧，因而是不公平的；（2）由于发达国家资源比发展中国家更为丰富，专利保护在前者将能激励更多的发明，从而拉大了贫穷国家与富裕国家之间的技术差距；（3）发达国家的政治架构支持知识产权保护，而发展中国家反对这样的保护。

坦桑尼亚高等法院的顾问雨果（Frederick S.Ringo），描述了撒哈拉以南的非洲国家（SSA国家），包括中等收入的安哥拉、博茨瓦纳、喀麦隆、刚果、加蓬、象牙海岸、莱索托、利比亚、毛里塔尼亚、尼日利亚、赞比亚和津巴布韦，和低收入的贝南、布基纳法索、布隆迪、中非共和国、乍得、埃塞俄比亚、加纳、几内亚、肯雅、马达加斯加、马拉维、马里、莫桑比克、尼日、卢旺达、塞内加尔、塞拉里昂、索马里、苏丹、坦桑尼亚、多哥、乌干达以及扎伊尔，所面临的困境。他认为，《TRIPS协定》第3条的最惠国待遇，要求每一个WTO成员在其知识产权法中规定最惠国待遇条款，以保证给予一个成员的优惠待遇可以无条件地给予所有其他成员的规定，是“前宗主国对其殖民地的霸权扩张”，目的是使其他国家的权利所有人可以在SSA国家和其他发展中国家“主张殖民权利”。史密斯等人所批评的过渡期，实际上是为SSA国家建立自己的技术基础提供的一个“喘息空间”。雨果的论点是：

“当今时代被称为信息时代，知识是竞争者之间的力量来源并构成他们之间的竞争边际。因此，保证知识不扩散代表着技术权利人的利益，为此，这些权利人极力要求制定《TRIPS协定》这个知识壁垒，并将其作为控制知识的方法之一……

发展中国家看到这样一个极具讽刺意味的现实，那就是，相对宽松的国际知识产权体系存在了超过一百五十年并一直作为技术传播、复制、学习和转化的基本途径。正是这样一个体系，使现在的工业国家（不单是日本，包括早期的美国、法国、德国等）赶上了技术领先国家，并且获得了同样的技术成就。但这一制度正变得越来越严格，使后来者进入这一领域的成本和难度越来越大。这个现象促使我们对GATT工业国家的真实动机产生怀疑。而且，这个做法与1974年5月联合国关于建立新国际经济秩序的行动计划［联合国大会决议第3202号（S-Ⅵ）］所规定的国际公认的技术转让原则背道而驰。《TRIPS协定》这种一面倒的形式，在坚持卖方权利的同时，没有同等对待发展中的非洲国家权利，使这些本可以采取《TRIPS协定》要求的法律措施的国家对该协定的可接受性提出质疑。（Ringo，pp.122-23）”

雨果论点的说服力是否因争议产品的不同而变化？也许，像耐克（Nike）和 国家足球联盟（National Football League）这类的商标保护会被SSA国家接受，因为运动鞋和标志服饰不是经济发展的核心产品。至于药品专利，和与药品销售有关的商标，那就很难说了。雨果认为：

“医药和化工产业技术，无论产品还是生产方法都急需专利保护和销售过程中的商标保护。发展中国家，如SSA国家，道德上和商业上的做法在这些领域一直受到严密的关注和批评。药物在许多发展中国家属于基本需求，但成本却高得出奇。这使许多非洲国家和一些工业国家不给予这些生产方式专利保护。他们宁愿使用仿制产品而不是品牌商标产品。事实上，一些工业国家在保证了国内产业的发展之后，才在最近给予药品和化学产品专利保护。发展中国家将它们作为反对《TRIPS协定》严格规则的例子。这些办是政治半是经济的手段，保证了所需药物可以通过合理的价格获得。（Ringo，pp.123-24）”

证明知识长期保护应当根据产品的种类来确定至少会遇到两个难题。第一，描述产品对经济的重要性必然会引起争议。从一个极端看，任何增值产品或总体上增加国内生产总值的产品都可以被认为是重要产品。因此，运动鞋与标志服饰也应当包括在内。从另一个极端看，只有那些为人体提供营养的产品才能被认为是经济发展的关键性产品，如食物（尤其是谷类食物）和药品，但不包括衣物和教科书（更不用说法律图书！）。对于食物的专利保护，雨果认为：

“食品产业中那些受专利保护的植物品种，给某些地区的食物安全带来严重问题，并导致抗旱、抗病毒品种的消失。跨国公司的跨国农业产业应为这些不幸事件承担重大的责任……”

对于以农业为经济基础的SSA国家，生物技术犹如一把“双刃剑”，而WTO与非洲国家政府在关于《TRIPS协定》方面有几个问题需要面对。第一，在非洲的工业国家和其他发展中国家越来越大的压力下，提高了保护力度的知识产权如何保证，将地区经济需求的研究与农业研究结果的商业化联系起来？第二，大部分的SSA国家被迫执行世界银行/国际货币基金组织的结构调整计划（SAPS），以实现市场经济。这些计划严重影响了这些国家人民的购买力。如果加强知识产权保护导致价格上涨，使产品的可接受性降低，那么生物技术（尤其在种子、动物和健康的部分）将如何能够有效地得到应用？第三，众所周知，知识产权保护的理论指出，保护将会制约竞争，这与国际公认的原则以及SAPS的目的不相吻合。WTO如何在技术上协助SSA国家平衡这些措施对它们的经济造成的负面影响？第四，WTO在这个领域所面临最严峻的挑战，是消除GATT是“富人的论坛”这一形象，保证《TRIPS协定》不会被其赞助人，如跨国公司及其母国滥用以损害SSA国家的利益。这些滥用包括利用知识产权创造垄断性条件，破坏生物多样性以及损害发展中国家的农业部门和环境。（Deardorff，pp.431-32.）

有趣的是，《TRIPS协定》第27.3条（b）项允许WTO成员不对微生物以外的动物和植物授予专利，以及不对除非生物和微生物外的生产动物和植物的主要生物方法授予专利。但要求成员必须通过专利，或一项特殊制度，或两者的结合，以保护植物的多样性。

在医药和化工产业可以提出类似的要求。事实上，在《TRIPS协定》生效之前，阿根廷、巴西、埃及、加纳、印度、墨西哥、韩国、台湾和泰国并没有对药物给予专利保护。（有趣的是，并非只有新兴工业国家和发展中国家这样做，澳大利亚、芬兰、新西兰和挪威同样没有这样的保护。）化学品在巴西、哥伦比亚、印度、墨西哥和委内瑞拉不能获得专利。（同样，并非只有新兴工业国家和发展中国家这样做，日本和瑞士也没有这样的保护。）这些事实导致了上文引述的印度—专利案。

《TRIPS协定》第27.2条对可授予专利的客体规定了广泛的潜在例外。这个规定非常重要：

“各成员可拒绝对某些发明授予专利权，如在其领土内阻止对这些发明的商业利用是维护公共秩序或道德，包括保护人类、动物或植物的生命或健康或避免对环境造成严重损害所必需的，只要此种拒绝授予并非仅因为此种利用为其法律所禁止。”

牵涉公众健康时，成员能否拒绝对某个药厂生产某种药物的程序授予专利？成员能否拒绝对某种杀虫剂授予专利，因为它能保护该国的粮食供应？由于公共利益是一个模糊的概念，因此，成员可以对其进行广泛解释，因此，可能对以上两个问题得出肯定答案。

然而，即使有些同情新兴工业国家和发展中国家境况的学者也质疑“核心”部门的知识产权保护。

有人认为，在世界范围内保证制药过程和药物产品的权利，对于鼓励新药的发明研究是必不可少的。但是，专利似乎已经不能实现它们最初的目的，即发明对社会有用的事物并传播知识。在医药领域，专利以及其所结合的过多的秘密，正在减少发明和科学研究，而且对生产治疗影响人类（尤其是穷人）疾病的新药没有起到帮助作用。

经济学家的一篇文章指出：“销量最高的五十种药物中，有三分之二是对旧配方的翻新。药物研究曾经是一件简单的事。……现在，生物技术使得聪明才智再次成为关键。然而，学术文化和药业文化对此反映出奇平淡。那些希望在医药产业功成名就的科学家很快便感到失望。而产业研究人员几乎不能从他们的发现中获得丝毫的利益。”

而且，许多产品的状况介于上述两种极端之间。例如，雨果认为，电脑与配套产品是SSA国家经济发展的关键产品。但电脑技术的权利人，“只有在知识产权保护能使他们最大限度地利用他们的技术权利时”，才愿意转让技术。为自身利益，SSA国家不会建立这样的制度。（雨果，第125页）因此，雨果认为把伯尔尼公约对“文字和艺术作品”的保护扩展到电脑程序，结果令人担忧。

把任何知识产权保护与产品种类联系起来的第二个难题，将是第三世界国家经济发展的活力的性质问题。在一个国家的发展过程中，国内产品的混合性也在变化。在1945年，谁能想到日本将在国内大规模生产消费电子产品，并随后将生产转移到马来西亚、印度尼西亚、泰国和越南？更普遍一点，雨果的论辩隐含的假设是，第三世界国家的经济发展将永远依赖外国技术，而且永远是外国技术的消费者。然而，印度在邦加罗尔有自己的“硅谷”，马来西亚在槟城有令人印象深刻的硬件和软件研究中心。因此，将来需要知识产权保护的国家，很有可能在来自美国、日本和西欧的同时，来自新兴工业国和发展中国家。

《TRIPS协定》有一个很有意思的遗漏，是冒牌货物出口前的检查程序。乌拉圭回合的《装运前检验协定》也没有处理这个问题。其中一个原因可能是，对含有盗版成分的货物在出口前进行检验是一项耗费巨大的程序。没有发达国家在财政和后勤上的支持，新兴工业国家和发展中国家未必愿意花这个钱。
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第五部分 服务贸易规则

第十四章 服务贸易规则

乌拉圭回合产生的《服务贸易总协定》（GATS），被认为是自1948年的GATT生效以来，多边贸易体制在单一领域内所取得的最重要进展。
 
[1]

 协定第一次将类似GATT的国际公认的规则和承诺，扩展到一个规模巨大、发展迅速的国际贸易领域，使服务贸易成为全球经济中一个新的重要部分。此外，由于服务贸易大部分发生在国内经济活动中，对其进行规范一开始，就必然牵涉各成员的国内法律、法规和各种规章制度。与此相比，类似的影响在货物贸易领域是近几年才发生的事。

WTO之前的GATT体系，仅涵盖货物贸易，不包括服务贸易。这事实上反映了一个传统的贸易思想，即服务是无法进行交易的。
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 但是，当今的国际贸易，服务贸易占到了总量的25%，
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 并在许多发达国家占到GDP的60%以上。
 
[4]

 例如，20世纪90年代中期，服务行业在GDP中所占的份额，在乌干达达到大约40%，在赞比亚达到50%，在韩国和巴西达到60%以上，在美国则达到了80%。
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随着制造业的相对优势渐渐从发达国家向新兴工业化国家转移，随着服务贸易在国际贸易和国民经济中的比重越来越大，那些在传统制造业面临新兴工业化国家激烈竞争的发达国家，开始将关注的重点从货物贸易转向服务贸易这个新兴的贸易领域，尤其是金融、保险、电信、运输、计算机，以及教育、建筑、律师等专业服务领域。

此时，原先困扰服务贸易国际流通的障碍，在科学技术的迅猛发展下有了解决的方法。通信技术的发展，打破了服务供应商与消费者之间的物理障碍。例如，提供金融服务的银行可以通过电子传输方式服务于远在他国的公司和人群，保险公司也可以以同样的方式为世界各地的人群提供服务。另外，进入20世纪70、80年代，越来越多的国家接受了自由市场的经济政策，放松了自二战以后实行的国家垄断经营政策，使原先处于国家垄断经营控制下的许多服务行业，如电信、运输、金融等，进入国际市场。
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 国际竞争，使这些服务的成本大大降低。例如，随着一些国家放松电信管制，
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 因特网服务大大降低了通信成本。此外，随着经济的发展，一些服务因素被从传统的货物贸易乃至制造业中分离出来，如运输、工程设计等。这些分离出来的服务，产生了一个颇具规模的服务贸易市场。随着这些原先束缚国际服务贸易障碍的一一消除，发达国家正式在80年代末的乌拉圭回合提出将服务贸易纳入国际贸易体系。

本章讨论的《服务贸易总协定》在很大程度上直接以GATT为范本，并且许多原则也与GATT相同，它也被称为GATT的“服务版本”。

第一节 服务贸易的经济分析
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一 服务在经济中的作用

尽管世界各国经济发展水平、地理位置以及资源禀赋等原因，造成各国经济部门与生产模式方面的诸多差异，经济学家总结经济的特征与发展趋势告诉我们，随着收入的增长，服务作为经济活动的一部分，正发挥着越来越重要的作用。服务部门作用的增加，是需求和供给两个方面共同变化的结果。一方面，市场对众多类型的服务需求价格弹性大。
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 当国民收入越来越多时，人们在旅游、教育、健康等服务方面的消费迅速增长，超过人们对工业和农业产品的需求。另一方面，许多服务部门，如餐馆、旅馆及公共运输等，生产力的增长速度比工业和现代农业慢，反映出服务行业资本替代劳力的难度更大。这种难度反过来导致许多传统的服务行业价格增长比货物价格的增长速度要快。

一定程度上，服务GDP份额的不断增加，反映出经济结构的变化。从效率的角度分析，如今，制造行业越来越倾向于用外来服务解决行业内的某些服务，如设计、融资或运输等。这些服务，原先都是由企业内部自行解决，而今，大多由专业供应商向企业提供。但从份额上看，虽然国际贸易中的服务贸易份额不断增加，但国际贸易的主流仍然是货物贸易。例如，尽管美国服务部门约占国内生产总值的4/5，美国的服务进出口却只占总进口的1/6，总出口的1/4。而根据国际收支平衡统计数据，服务在整个世界贸易额中仅占1/5。就绝对数值而言，1995年的世界服务贸易总量约为1.2万亿美元，大约相当于整个办公机械和电信设备世界贸易总值的两倍。
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二 市场经济状况下的服务贸易

从经济角度来看，生产与服务本质上少有差异。两者都具有相似的目的和动机，并受类似的限制。无论生产型还是服务型，一个企业真正的经济义务，包括安排和协调资本、劳动力和技术生产要素，以满足国内外潜在消费者的需求。企业的获利能力，也就是企业的生存和发展潜力，取决于它对未来经济发展的预测，以及对供给需求因素，如工资、成本、原材料价格以及市场条件等的应变能力。

市场经济条件下，企业对赢利的考虑，是决定企业、部门以及国家之间生产资源配置的推动力。一个开放的市场，应该做到不断提高产品质量、鼓励产品更新和工艺革新、减少浪费和寻租的范围、限制任何个体行业的经济力量，并保证货物与服务的消费者能不断获得所需的货物与服务。同时，基于市场经济的结构性调整，有助于达到以消费者为主体的产品质量、种类以及价格等的最佳平衡。此外，替代供给资源的存在，将大大减少经济动荡和经济混乱的可能性。

三 政策的意义

市场经济政策，是形成和改善企业决策质量的制度框架。从这一点来看，政策的重点应放在保证生产要素和产品市场的竞争条件上，加强透明度，消除准入壁垒和价格扭曲，并避免企业与社会在效率问题上的分歧。因此，政策应针对各部门和各国的实际情况，包括以下适当的引导因素：促进竞争的政策引导，以消除传统的排他性权利和准入壁垒等；开放外部市场，使国内行业了解最佳国际操作惯例；要求信息披露，并在敏感领域采取谨慎政策，以保护公共利益；进行制度性改革，制定独立监管规则；采取措施时考虑社会成本，即考虑生产和投资决策对环境的影响及其他外部性影响所产生的社会成本。

尽管上述政策引导可能对所有经济领域都大有裨益，但也可能因过于严格而招致非议。此外，这些引导可能在给一些主要服务行业带来保障的同时也给它们带来挑战。

关于服务部门制度性改革的必要性和潜在利益，可以从以下几个方面加以考虑。第一，许多传统服务领域的行政管理法规与控制，是为了保证服务者的可信赖程度和所提供服务的稳定性，这些法规与控制与当今技术和经济的飞速发展不相适应。像电信业这样的现代服务行业，所需的投资数量以及对落后基础的改进所需的技术知识，已经超出政府机关的普遍管辖范围。同时，实际情况证明，尽早在这些行业实现经济自由化，能从地理位置上增强一个国家对现代服务行业新投资的吸引力。

第二，大的服务行业一直普遍受到严格监管，使加强自由化可以产生很好经济效益的可能得以保障。在许多国家，自由化和放松监管（deregulation）的措施从未在像基础电信、保险、零售、银行、铁路运输等服务部门实施过。这反映了服务领域长期的公共垄断经营理念，也反映了服务行业缺乏可运输性和可贸易性传统观念的影响。正如本章开篇介绍，这种观点已不再是新经济观点，管理和技术的进步，如卫星通信和电子银行的出现，已消除了国际服务贸易中的大部分障碍。

第三，即使缺乏市场改革的动力，许多服务部门在自身的发展过程中，也将逐渐扩展政府监管和控制范围。需求和供给之间所发生的变化，有利于如金融、电信、航空运输等部门的发展。如果现存体制不随之发生变化，这些发展也将拓展生产和就业的监管和控制范围。

第四，如果许多服务部门含有基础设施成分，这些部门的效率改革，包括监管和制度改革，很可能促进与此相关的许多下游经济行业部门的竞争性，从而全面改善经济效率。从这个角度来说，不应将服务自由化看作进入他国市场的途径，而应将它看作促进国内经济发展的一个前提条件。乌拉圭回合将服务纳入多边贸易体系，促使各国政府将经济效率改革锁定在国际层面上，这样就避免了国内改革措施的转移，甚至倒退现象。

许多情况下，国际和国内自由化之间的区别只是一种假象。从贸易政策角度看来，外部和内部市场的开放应当共同进行。只有这样，才可能避免自由准入所创造的潜在利益不被国内壁垒抵消。
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四 调整的相关成本和收益

调整是市场体系的核心。它是有成本的。通过基础设施的改善、国内税收和关税改革以及谨慎的宏观经济管理等手段，经济政策可以改善投资和发展条件。但谁也无法保证这些政策只带来正面影响而不会产生负面的影响。因此，行业往往总是向政府提出许多保护的要求，尤其是当一些大型、管理良好的行业部门受到压力时，更是理所当然地要求得到政府的保护。

从社会政策角度考虑，市场调整最明显的成本来自劳动力转移、技术落后、职业再教育以及地区性行业再分配等。尽管上述调整中，有的明显需要政府资助，但这样忽视市场规律，以减慢或甚至停止结构调整为代价的调整是否适当是一个值得怀疑的问题。首先，调整是一个暂时的过程，并需要对比因此而产生的损失与由此产生的收益。其次，从广义的经济角度考虑，应将此类损失与不进行调整的后果，以及调整给纳税人、消费者、用户行业所带来的成本进行比较。此外，如果某个部门可以忽视市场规律，就会成为其他部门的先例。事实证明，行业性保护极易影响到其他部门。

有一种观点认为，服务部门调整给采矿、制造、农业所造成的负面影响，要比这些调整产生的社会效益大得多。这种观点是有一定道理的。但应考虑下列情况：第一，服务业调整，如银行、保险、电信业调整，通常发生在业务繁荣的部门。这些部门扩展的业务，会迅速为因此而萎缩的领域中雇员提供就业机会；第二，服务部门的雇员普遍比采矿，或农业从业人员的流动性大；第三，一些传统保护性服务领域，如航空运输、法律服务等，从业人员一般不属于低收入阶层，因此比制造业从业人员的就业范围广。此外，考虑到许多现代服务行业所具有的基础设施功能，这些部门的自由化调整可以对总体的经济效益产生额外的影响。传统的淘汰性行业会发现，在一个充满动态经济效益的新兴行业创业，比努力推进一个陈旧的行业更容易。

但是，不要忘记，电信、银行，以及现代经济中的其他服务行业所发挥的主要作用往往也蕴藏着巨大的风险。这些行业所发生的技术或金融混乱，会对整个社会经济产生严重的影响。例如，即便是远离现代经济的小生产者，也将不难感受到某大银行的破产而带来的经济动荡。同样，交通运输和电信的中断，可能在短时间内使所有经济活动停止。正是由于这类风险的严重性，才促成了现代的监管控制体系，对银行资本储备、行业资产质量要求、电信技术标准等进行监控，以保证主要技术和商业服务的持续性。

第二节 服务贸易的产生

一 服务贸易的产生

服务贸易被提上乌拉圭回合的谈判议程，很大程度上是美国不懈努力的结果。美国最初的提议，在其他GATT缔约方，尤其是发展中国家引起了巨大的争论和分歧。产生分歧的主要原因有两个：美国倡议的动因，以及美国在服务贸易方面所主张的“市场准入”方式。这两个原因事实上相互关联。
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美国之所以极力主张将服务贸易纳入GATT（之后的WTO）体系，是由于它的初级制成品国内市场以及本国这些产品的国际市场，因新兴工业化国家（NIC）强有力的竞争而不断减少，但在服务贸易方面仍保持世界领先地位，尤其是知识和技术密集型的金融和电信服务行业。这个倡议一方面得到了服务行业虽不如美国发达，但在世界上仍处于领先地位的一些发达国家的拥护，另一方面遭到了一些发展中国家的坚决反对。

对比发达国家在服务贸易方面的优势，发展中国家认为，服务贸易自由化很有可能使其国内服务业在与美国公司，以及其他发达国家公司的竞争中惨遭淘汰。此外，大部分发展中国家还没有能力通过进入其他国家服务业市场获得经济利益。这些发展中国家认为，发达国家在服务贸易方面的竞争优势源于其总体更高的经济和技术发展水平。如果在这样的条件下进行服务贸易自由化，发展中国家的服务业尚未获得竞争优势就已失去了国内服务市场。

但是，以美国经济学家哈格瓦地（Jagdish Bhagwati）为代表的一些经济学家对发展中国家在服务方面没有竞争优势的观点表示反对。
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 他们认为，某些发展中国家，如印度，拥有数量可观的工程师、会计师这样高水平的专业人士，服务收费却比发达工业国家同等专业人士低得多。某些服务行业，如建筑业，是劳动密集型行业，具有充足熟练与半熟练劳动力的发展中国家在这些行业中具有潜在的优势。而对于那些新兴的工业化国家，它们已经具备生产中等科技和某些高科技产品的能力，在相关产品，如计算机软件的出口方面具有很大潜力。

第二个许多国家关心的重要问题，是关于美国提出的服务贸易“市场准入”方式。这个方式不仅要求将国民待遇义务扩展到服务贸易领域，还要求谈判改变各国任何阻碍外国服务进入本国服务行业的管理体制。

美国认为，许多服务贸易壁垒，是国家管理工具选择的结果。美国的这个要求，无疑将敏感的国家主权问题放到了乌拉圭回合的谈判桌上，引起了极大的争议。针对国家主权，美国认为，服务贸易的国内利益和国际利益不相冲突。为满足国际服务贸易的市场准入条件，将同样使改变管理体制的国家受益。美国指出，在全球自由经济的发展趋势下，很多国家事实上已经在自行开展国有产业的私有化运动，并渐渐解除政府对经济的控制。GATT体系的服务贸易市场准入，会在帮助这些国家调整服务贸易行业政策的同时，加速它们国内自由市场经济的发展进程。

然而，主权问题牵涉的，不仅仅是经济问题。虽然所有国家都明白，本质上，任何国际义务或多或少都包含着国家主权的让步，但任何接受这些国际义务的国家，都会权衡主权与利益的得失。美国倡导的服务贸易市场准入，不仅牵涉国家经济，还牵涉其他复杂的国内政治改革问题。即使有可能克服国内政治上的阻力，贸易自由化带来的经济利益是否大于它带来的义务成本加上国内管理制度改变的代价并不确定，更不用说解除管制和私有化还伴随着复杂的过渡性问题，以及制度设计方面难以克服的障碍等。上述种种原因，使美国的提议招来一片反对之声。

随着谈判的进展，眼见苛刻的市场准入难以通行，美国又提议在非最惠国待遇基础上谈判服务贸易。在解释为什么对服务贸易领域的态度与它在其他贸易领域一贯支持最惠国待遇的态度截然相反时，美国提出，其他国家还没有准备好向美国开放它们的服务贸易市场，因此，美国当然无法单独将自己的市场贡献出来。
 
[14]



两种意见的不断交锋之下，最终各方达成部分一致。同意服务贸易的谈判，但谈判最后结果将独立于GATT，单独形成一个服务贸易总协定（GATS）。另外，同意将GATS放在WTO框架内进行管理。同意把某些部门，如航运服务，完全排除在GATS框架之外，并同意将就这些部门的行业准入而进行的谈判结果，排除在最惠国待遇的适用范围之外。

乌拉圭回合关于服务贸易的最后谈判结果中，由于美国对服务的定义，使谈判范围主要集中在美国和其他发达国家存在大量出口利益的服务部门，如电讯、金融服务部门。发展中国家具有竞争优势的服务部门，如船员、建筑工人等，却被排除在GATS的框架之外。

二 服务的定义

传统的经济学家曾尝试通过对比货物与服务的特征来定义服务。
 
[15]

 这样的定义，注重服务“不可视”与“无形”这两个特征，
 
[16]

 很容易出现漏洞。例如，计算机程序软件设计服务的产品既可视，又有形。可以说，所有定义服务的经济学尝试都面临一个难题，那就是服务不同于货物的特征将如何影响动态相对优势理论在服务贸易中的适用。

逻辑上，相对优势对货物贸易和服务贸易的适用不应有任何差别。但细究两者的相对优势要素发现，货物贸易的相对优势要素与服务贸易的相对优势要素，对各自相对优势形成的作用存在很大差异。例如，服务贸易中的知识和技能等要素，对服务贸易相对优势形成的贡献，要远远大于货物贸易中的土地、矿产等要素对货物贸易相对优势形成的贡献。基于这些原因，贸易经济学家从未就服务的定义达成一致。

在关于服务的定义中，有一种观点认为，掺杂在交易货物中的服务因素，不应被视为可交换的服务。“真正意义的服务贸易，发生在包含各种服务因素的货物跨越国界一刻。”
 
[17]

 根据这个定义，建筑工人、海运船员等，就只能被视为货物中的服务因素，而只有金融、保险这样的服务，才算得上是真正的非因素性服务（non-factor service）。

这种观点被美国采纳。在乌拉圭回合谈判中，美国主张服务贸易的主体，必须本身已经是完整的商品，因此，因素性服务主体不能包含在GATS中。在这样的定义下，服务贸易的商品，多是美国拥有相对优势的高科技产品，而难以涵盖欠发达国家的劳动密集型服务产品。

最后，GATS没有给服务下定义，只在第1条定义了服务贸易。该定义考虑了服务贸易中存在的几种障碍，
 
[18]

 反映了美国关于服务的定义。

第三节 GATS协定内容

GATS是一个极为复杂的协定。
 
[19]

 它包含了与GATT相似的一些基本原则，如非歧视最惠国原则、国民待遇原则，以及影响服务贸易的国家法规的透明度原则等。但是，两个文本之间存在着很大的不同。

与GATT一样，GATS的目标，是要通过最惠国待遇与国民待遇原则，逐步实现世界服务贸易自由化。
 
[20]

 然而，由于种种原因，
 
[21]

 乌拉圭回合谈判形成这样一个比GATT保守得多的GATS协定。
 
[22]

 因此，可以说乌拉圭回合的GATS，仅仅只是贸易自由化的一个开端。GATS的规则不仅不够完善，而且很大程度上都还未经实践的检验。加之服务贸易减让表远比货物贸易减让表复杂，要准确评估WTO成员在服务贸易领域享有的权利和承担的义务也非常的复杂。弥补这些不足，就需要进行更多回合的谈判。正如WTO秘书处承认的那样，“今后的经验肯定将表明，有必要对现有的一些规则再进行修改”。
 
[23]

 GATS也承诺继续通过今后的回合谈判，不断推进全球服务贸易自由化的进程。

一 基本原则

1.最惠国待遇原则
 
[24]



GATS规定“关于本协定所涵盖的任何措施，每一成员对于任何其他成员的服务和服务提供者，应立即和无条件地给予不低于其给予任何其他国家同类服务和服务提供者的待遇”。
 
[25]

 GATS的MFN有一个非常重要的例外，即任何列入《关于第2条豁免的附件》豁免清单的服务项目，只要符合该附件规定的条件，可免除MFN义务。
 
[26]

 这一例外，使超过70个WTO成员方的服务承诺减让表部分内容获得MFN义务豁免。

2.国民待遇原则
 
[27]



GATS中的国民待遇规定与GATT不同。GAT中的国民待遇义务是一个一般原则，适用于所有成员的所有国际贸易货物。而GATS中的国民待遇义务仅限于成员在其减让表中的具体承诺。规定内容如下：“对于列入减让表的部门，在遵守其中所列任何条件和资格的前提下，每一成员在影响服务提供的所有措施方面给予任何其他成员的服务和服务提供者的待遇，不得低于其给予本国同类服务和服务提供者的待遇”。
 
[28]



3.市场准入原则
 
[29]



GATS规定，“每一成员对任何其他成员的服务和服务提供者给予的待遇，不得低于其在具体承诺减让表中同意和列明的条款、限制和条件”。
 
[30]

 这个规定与GATT关税减让义务要求相似。协定还进一步规定了6种成员“不得维持或采纳”的行为：
 
[31]

 （a）限制服务提供者的数量；（b）限制服务交易或资产总值；（c）限制服务业务总数或服务产出总量；（d）限制特定服务部门或服务提供者可雇佣的自然人的总数；（e）限制或要求服务提供者通过特定类型法律实体或合营企业提供服务的措施；（f）以限制外国股权的比例或限制外国投资总额的方式限制外国资本的参与。

4.透明度原则
 
[32]



协定规定，“每一成员应迅速公布有关或影响本协定运用的所有普遍适用的措施，最迟应在此类措施生效之时”。
 
[33]

 同时，成员应设立“一个或多个咨询点”，在其他成员要求时，提供具体的相关信息。
 
[34]



二 协定内容

GATS共有29个条款，3个“之二（bis）”条款，篇幅相当于GATT条款的一半。协定分为6个部分，8个附件。第一部分明确协定管辖范围和服务贸易的定义。第二部分是一般义务和纪律的规定，包括最惠国待遇，商业惯例以及政府采购，以及一般例外和安全例外。第三部分包括市场准入规则与有条件的国民待遇规则。只要列入减让表中的服务部门满足表中所列的条件和资格，就必须给予国民待遇。第四部分是关于减让表的有关规定，以及今后的自由化进程谈判。第五、第六部分是机构条款和最后条款，其中包括磋商和争端解决，以及建立服务贸易理事会的规则。第五部分中还包括对一些重要术语，如“商业存在”和“服务部门”的定义。

GATS的最后一个部分，是包括在第29条项下的8个附件。这8个附件，规定了MFN原则例外、协定规定内容下提供服务的自然人流动、空运服务、金融服务、海运服务和电信问题。

1.定义

GATS将服务贸易定义为：（a）自一成员领土向任何其他成员领土提供服务（“跨境提供”，如电信服务等）；（b）自一成员领土向任何其他成员消费者提供服务（“境外消费”，如旅游服务等）；（c）一成员的服务提供者通过任何其他成员领土内的商业存在提供服务（“商业存在”，如在另一国建立银行分支机构和保险公司提供服务等）；（d）一成员的服务提供者通过任何其他成员领土内的自然人存在提供服务（“自然人存在”，如律师、会计在其国从事的服务）。
 
[35]



属于这些类型的服务都应当遵守GATS的规则。这4种服务提供方式，是根据服务提供者与消费者在服务提供时的地理位置或来源划分的。某种特定交易可能有不止一种服务提供方式存在。得到或使用服务的个人或实体为“服务消费者”。
 
[36]

 任何提供服务的人为“服务提供者”。
 
[37]

 任何提供服务的机构，如代表处或公司分支机构，有权要求GATS赋予与提供者相同的待遇。
 
[38]



与货物贸易紧密关联的服务同时受GATT与GATS规定约束。其中，GATT着重审查国内措施对相关货物的影响，GATS着重审查措施对服务或货物提供者的影响。根据上诉机构在“欧共体—香蕉进口、销售和分销体制案”的裁决，分销商被看作货物进口与购买过程中提供“分销贸易服务”一个内在的组成部分。

GATS的服务提供者可以是自然人，也可以是法人。
 
[39]

 “其他成员方自然人”指居住在某成员领土内，但按照另一成员方的法律规定，属于该另一成员方的国民，或在该另一成员方领土内拥有永久居住权的人。
 
[40]

 “法人”是指任何根据适当法律正当组建的法人实体，不论是否以营利为目的，无论私营还是政府所有，包括法人协会、合资企业、基金、合伙企业、公司，或独资企业。
 
[41]



“另一成员方法人”是指：（a）根据另一成员方的法律组建或组织，并在另一成员方领土内从事实质性业务活动的法人；或（b）对于通过商业存在提供服务的情况，由该成员的自然人拥有或控制的法人或由前项确认的该另一成员方的法人拥有或控制的法人。
 
[42]



2.服务贸易承诺的范围
 
[43]



原则上，乌拉圭回合谈判包括所有服务部门。但事实上，像视听服务、邮政、速递和基础电信服务及运输服务等部门并没有包含在协定内容之中。
 
[44]



从承诺的数量上看，在149种具体服务项目中，发达国家成员的承诺占到64%，排除视听服务、邮政、速递和基础电信服务及运输服务，则为82%。相比之下，发达国家成员在健康（人类健康）服务，教育服务，娱乐、文化和体育服务及商务服务项下一些具体服务项目
 
[45]

 做出的承诺大不如其他项目。

转型经济国家成员所作的承诺为52%，视听服务、邮政、速递和基础电信服务及运输服务除外，承诺则达到66%。这些国家成员承诺的主要差距在于商务服务下的一些具体服务项目
 
[46]

 与渔业、采矿业、制造业、能源有关的服务，人员提供与安排服务，调查与保安服务，以及健康服务，娱乐、文化和体育服务。

77个发展中国家成员（77国成员）中，有69个做出了某些承诺，承诺内容仅占所有149种服务项目的16%，绝大部分分布在与旅游相关的饭店和餐饮服务。

从承诺的项目上看，有一半发展中国家成员就保险服务作出承诺。1/3的发展中国家成员就银行和其他金融服务作出承诺。1/4的发展中国家成员就计算机及相关服务和建筑服务作出承诺。电信服务中，增值电信服务承诺的发展中国家成员占1/5。

从承诺的水平上看，转型经济国家成员之间与发达国家成员之间的承诺水平差别较小，发展中国家成员之间则差别很大。一些发展中国家成员，如中国香港地区、韩国、泰国、土耳其，承诺约束的具体服务项目的比例很高。但一半以上的其他发展中国家成员，主要是非洲和加勒比地区国家承诺的具体服务项目数量，仅在1～20种之间。
 
[47]



按1992年的GDP加权平均计算，发展中国家成员的承诺覆盖比例，与未加权平均计算所得的比例16%相比，上升到30%。但是，它们在具体服务项目的承诺数量与它们的人均收入水平之比却很低。这个低系数表明，是否接受服务贸易自由化，与人们对这种改革将带来的预期利益是否采取前瞻性态度，有着紧密的联系。
 
[48]



GATS规范的服务范围十分广泛，包括生产、分销、营销、销售以及交付过程中所提供的服务。服务的定义涵盖除政府服务以外的所有部门。政府服务是指没有根据商业条件且不在竞争市场中提供的服务。

GATS适用于所有“成员影响服务贸易的措施”。这里的“措施”被定义为包括法律、法规、规则、程序、决定、行政行为以及任何其他形式的措施。
 
[49]

 而“成员方影响服务贸易的措施”，则包括影响以下内容的任何措施：
 
[50]

 服务的购买、支付或使用；各成员要求向公众普遍提供的服务的获得和使用；一成员的个人为在另一成员领土内提供服务的存在。

在GATS中，任何类型的商业或专业机构，均被认为是“商业存在”，包括为提供服务而在另一成员方领土内成立的法人、分支机构或代表处。
 
[51]



3.一般义务与纪律

GATS第二部分是“一般义务和纪律”。它们对所有WTO成员适用，而且其中绝大部分也适用于所有服务部门。GATT中的许多主要条款几乎都可以在这一部分找到对应的内容。

（1）最惠国待遇

如前介绍，协定要求“对于任何其他成员的服务和服务提供者，应立即和无条件地给予”，但规定对列入豁免清单并符合附件规定条件的服务豁免最惠国待遇义务。这个规定，是美国与其他成员相互妥协的结果。协定内容谈判中，美国坚持至少在某些关键部门不需向没有准备提供同等市场准入的国家开放市场，而其他成员则不希望看到GATS在纠缠不清的单边谈判之下，变成一套零碎的贸易管理体系。

协定还规定了另一种最惠国待遇豁免情况，即“对相邻国家授予或给予优惠，以便利仅限于毗连边境地区当地生产和消费的服务的交换”。

（2）经济一体化
 
[52]



和GATT中的规定一样，GATS允许经济一体化协定成员相互给予优惠待遇。只要满足以下两个条件，成员间就可以自由签署经济一体化协定：（a）协定涵盖众多服务部门；（b）在协定范围内取消和禁止新的歧视性措施。

对协定中的发展中国家成员，应根据该成员各行业、部门以及总体的经济发展水平，给予更多的灵活性。在协定只涉及发展中国家的情况下，对此类协定参加方的自然人所拥有或控制的法人仍可给予更优惠的待遇。

（3）劳动力市场一体化协定
 
[53]



通知服务贸易理事会以后，成员可以参加在参加方之间实现劳动力市场完全一体化的协定，只要此类协定免除参加方公民有关居留和工作许可的要求。这些一体化协定，通常为参加方公民提供自由进入各参加方就业市场的权利，并包括有关工资条件及其他就业和社会福利条件的措施。

（4）国内法规
 
[54]



GATS也努力避免因国内法规的实施而产生的服务贸易壁垒，要求各成员在已做出具体承诺的服务部门，保证所有影响服务贸易的普遍适用措施以合理、客观和公正的方式实施。同时，协定还要求各成员维持或尽快设立司法、仲裁、行政庭或程序，在受影响的服务提供者要求下，对影响服务贸易的行政决定迅速进行客观和公正的审查。另外，各成员有关资格要求和程序的措施，应遵守理事会制定的“必要的纪律”，以确保所有技术标准和许可要求：（a）依客观的和透明的标准，如提供服务的能力和资格；（b）不得比为保证服务质量所必须的限度更难以负担；（c）如为许可程序，则这些程序本身不成为对服务提供的限制。

此外，在已就专业服务做出具体承诺的部门，各成员应规定适当程序，以核验任何其他成员方专业人员的能力。

这一部分内容中关于建立服务贸易技术壁垒监察机制的框架性规定，被认为是第二部分最重要的内容。
 
[55]



（5）承认
 
[56]



服务和服务资格的证明，以及成员间对它们的相互承认十分困难。协定规定，对服务提供者的授权、证书或服务提供商颁发的资格证书的承认，成员可自行决定承认标准，也可依据有关国家的协定或安排决定。无论哪种方式，协定要求给予其他成员机会，以证明所获教育、经历、许可或证明以及满足的要求应得到承认。同时，协定规定承认的方式不得构成歧视的手段，或构成对服务贸易的变相限制。协定要求各成员通过政府与非政府组织的参与，在适当的情况下，采用多边协定的方式，制定关于承认以及职业和贸易实务的国际标准。

1997年5月29日，服务贸易理事会通过关于会计职业部门相互承认协定的准则。这些准则对各成员没有强制约束力，只为用于相关的标准制定谈判中。

（6）垄断和专营服务提供者
 
[57]



为避免GATS规定的成员义务太过具体而在电信和交通运输业等垄断行业产生漏洞，协定要求各成员保证其垄断和专营服务提供者，不以违反最惠国待遇或减让表承诺的方式提供服务。同时，协定要求各成员保证这些服务提供者不滥用其垄断地位，在其他不享有垄断权利的领域，与其他服务提供者竞争。例如，本地电信公司利用其长途通信垄断经营权与其他公司在短途经营业务上竞争。

任何成员如果发现未遵守这些要求的证据，可以请求理事会审查这些违规的做法。如成员对具体承诺涵盖的服务提供给予垄断权，则该成员应在给予垄断权之前至少3个月通知服务贸易理事会。

（7）商业惯例
 
[58]



垄断方式除外，某些服务提供者的商业惯例也会损害竞争并限制贸易。发生这种情况时，GATS要求成员方共同磋商，并提供所有相关非机密信息和其他方面的合作，消除这些惯例的影响。

（8）紧急保障措施与补贴
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有关紧急保障措施和补贴的条款提醒人们，乌拉圭回合的服务贸易谈判是在紧迫的时间和巨大的压力下完成的。
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 关于保障措施，第10条规定，应当根据非歧视原则就紧急保障措施问题展开多边谈判，并于WTO协定生效之日起3年之内达成谈判结果，即1998年1月1日完成。1995年3月30日，服务贸易理事会规定，在GATS规则工作组框架内对该问题展开谈判。此后，第10.1条规定的最终期限被延长了5次。最后一次延期的规定见于2004年3月15日服务贸易理事会通过的《关于紧急保障措施的第五次决议》中。决议没有规定具体的截止日期。

关于补贴，GATS第15条规定，对影响服务贸易中的补贴以及可能的反补贴措施进行谈判，但没有明确谈判的时限，之后定于1996年开始。
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 截至2012年11月29日，关于补贴问题的谈判仍在进行中。

（9）保障国际收支
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协定规定了保障国际收支义务例外，允许有严重国际收支困难的成员，或者受此困难威胁的成员，对其已作出承诺的服务贸易采取限制措施。发展中国家成员或者转型经济国家成员，可以采取这样的限制来保持一定的储备水平，以满足其发展和经济转型计划的需要。但是，这些限制不能在不同成员之间造成歧视，不能对其他成员的利益造成不必要的损害，也不能比在当时情况下所必要的程度更为严格。这些限制还必须是暂时的，一旦情况好转，就应该逐步取消。

（10）政府采购
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除商业转售或销售以外，市场准入、国民待遇以及最惠国待遇义务豁免也适用于提供给政府管理机构的服务。GATS规则工作组自1999年开始对该问题进行审查。协定还规定有关服务贸易政府采购的谈判应于1996年底前开始，并且，截至2012年11月29日谈判仍在持续。

（11）一般和安全例外
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GATS的这部分规定与GATT内容极其相似。不同之处在于GATS一般例外中规定了一些专门适用于服务贸易的例外，包括防止虚假和欺诈行为、在处理个人信息时保护个人隐私、平等有效地征税，并在脚注中详细说明了一国税收在区别对待本国公民和外国公民时可以采用的各种做法。而安全例外与GATT的规则基本完全相同。

4.具体承诺

根据GATS第三部分，每一成员应在其具体承诺减让表中列入有关国民待遇、市场准入以及附加承诺的规定。

（1）市场准入
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GATS确立了市场准入的最低义务，规定各成员给予任何其他成员服务和服务提供者的待遇，不得低于该成员具体承诺减让表中列明的规定、限制和条件。有关市场准入的分析，见基本原则部分。

（2）国民待遇
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GATS项下国民待遇义务的确切含义仍存在不确定性。部分原因是GATS的相关规定与承诺表结构之间存在差异，从而很难确定义务的范围。有学者认为这有可能破坏设立可预见贸易环境的目的。在1997年的“欧盟—香蕉案”中，上诉机构裁定，服务贸易国民待遇原则包括事实和法律上的歧视。上诉机构同时裁定，措施的目标和后果无关紧要。

（3）附加承诺
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协定规定，各成员可就影响服务贸易，但根据国民待遇和市场准入规定不需列入减让表的措施，包括有关资格、标准或许可事项措施谈判服务贸易承诺。

5.逐步自由化

GATS第四部分是服务贸易自由化的实践性条款，包含两个技术性条款——具体承诺的谈判和减让表内容，以及第三个减让表修改条款。

（1）具体承诺的谈判
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GATS第四部分中最重要的内容，是关于具体承诺的谈判规定。规定要求WTO成员应不迟于2000年1月，开始连续回合的谈判，以实现逐步提高的服务贸易自由化水平。这样的规定，除《农业协议》外，在其他乌拉圭回合协议中还没有。协定要求谈判考虑不同成员的发展水平差异和各成员政策目标，要求相对发达国家在产业和贸易种类上实行更大程度的自由化，而发展中国家可以对外资进入本国市场设立限制条件并逐步实行自由化。服务贸易委员会将制定每一轮谈判的准则和程序。在制定这些准则和持续时，考虑便利发展中国家更多参与自由贸易的因素，对服务贸易进行整体和逐部门评估。

（2）具体承诺减让表
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具体承诺减让表是GATS及其附件不可分割的一部分。WTO秘书处根据联合国核心货物分类表（UN Central Product Classification）列出每个部门的承诺必须包含的内容：（a）市场准入的条款、限制和条件；（b）国民待遇的条件和资格；（c）与附加承诺有关的承诺；（d）在适当时，实施减让表的信息；（e）此类承诺生效的日期。

（3）减让表的修改
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GATS减让表的修改程序与GATT不同。只要提前3个月通知服务贸易理事会，成员可以在减让表中任何承诺生效之日起3年后修改或撤销该承诺。补偿性调整应在最惠国待遇基础上做出。在GATS项下的利益可能受到修改或撤销影响的其他成员可以提出进行谈判的请求，以期就任何必要的补偿性调整达成协议。此类协议中，有关成员应努力维持互利承诺的总体水平，使其不低于在此类谈判之前具体承诺减让表中规定的对贸易的有利水平。如未能达成协议，受影响成员有权提交仲裁。仲裁的目的，在于决定做出修改的成员对其他受影响成员的补偿程度，而并不是为了设立报复的准则。“实质相等的利益”由受影响的成员来进行估算。

6.机构条款

协定第五、第六部分的内容与乌拉圭回合“一揽子”结果中其他协定的机构条款和最后条款相差无几。WTO的争端解决机制适用于任何GATS而引起的争端，成员间为避免双重征税达成的国际协定除外
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 。其他的机构条款基本上是重复WTO其他协定内容。

（1）服务贸易理事会
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服务贸易理事会的职能，是促进GATS目标的实现，并使GATS得到合理有效的执行。该理事会及其任何可能成立的附属机构对所有成员开放，主席由各成员选举产生。目前，服务贸易理事会已建立了金融服务委员会、具体承诺委员会、国内法规工作组、GATS规则工作组等附属机构。

（2）原产地规则

协定第六部分对服务的原产地规则作了一些基本的尝试。第27条规定，当一成员确定某服务的提供是在一非成员领土内、来自一非成员领土、或服务提供者不适用WTO规则，它可以拒绝给予GATS协定项下的利益。但是，“领土”的概念，在跨国提供服务的情况下是很难确定的。例如，一家美国的跨国律师事务所就一项牵涉俄罗斯的商业交易向中国国民提供服务。其中一些工作是在该事务所的莫斯科办事处完成，但许多合同和谈判是在美国领土内进行。这种情况下，如何确定相关的服务是否来自俄罗斯领土？确定的方法应当是根据事务所的国籍。当服务是由没有明确国籍的跨国公司提供时，确定国籍会是一个很困难的问题。

三 乌拉圭回合GATS评价
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人们普遍认为，GATS谈判最大的成就，是将服务贸易自由化纳入了多边贸易体制的管辖范围。而对现有承诺的意见，也主要强调承诺的行业覆盖不够全面，即使在承诺覆盖的行业，针对外来服务提供者的壁垒仍然存在。虽然说将GATS比作“半杯水”（glass half-empty），有助于政策制定者从服务贸易自由化的长远目标来正确认识乌拉圭回合谈判结果，但这样描述谈判的成就以及未来的挑战并不全面。因为谈判的目的，并不是要服务贸易在一开始就实现完全的自由贸易。乌拉圭回合之后的第一步，是开始新的服务贸易谈判，以进一步推进服务贸易自由化的进程。

前面分析得出一个结论，那就是许多WTO成员对乌拉圭回合谈判的服务行业中相当大的一部分已经做出了承诺，尤其是发达国家成员和转型经济国家成员，甚至一部分发展中国家成员。在这些成员做出承诺的服务行业，主要的市场准入壁垒，是影响自然人流动的措施；主要的国民待遇限制，是补贴的提供仅限于本国企业。

然而，从乌拉圭回合承诺来看，大多数发展中国家成员并没有致力于服务贸易自由化的进程。它们承诺所覆盖的服务行业较少，且承诺中对商业存在和自然人流动所采取的措施具有限制性。发展中国家成员很少能够像发达国家成员和转型经济国家成员那样，在其承诺的服务行业，不对投资环境加以额外的限制。这个事实，使发达国家和发展中国家成员对外国投资的吸引力差距越来越大。要想扩大发展中国家成员承诺的服务行业范围，增加这些国家承诺的服务的提供方式，并减少这些国家对商业存在和自然人流动提供服务的限制，还需要通过更多的努力，以使这些国家相信，服务行业自由化将为他们带来更多的益处。
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分析得出的另一个结论是，最惠国待遇豁免对于1994年最后确定了具体承诺的服务项目影响并不明显。在继续进行的GATS金融服务、基础电信中的计算机预定系统等谈判中，最惠国待遇豁免主要被用来作为谈判的筹码使用。

1994～1997年间完成的个别服务行业谈判，进一步巩固和扩大了乌拉圭回合取得的成果。不过，对市场准入和国民待遇限制的约束和取消，并没有解决各成员的国内法规对外来服务提供者构成贸易壁垒的问题。尽管现在受影响的外国服务提供者可以要求对影响服务贸易的行政决定进行复议，但要真正取消这些贸易壁垒，仍任重而道远。为此，在GATS框架内确定了一个工作方案，以制定各成员国内法规所应遵循的原则。基于非歧视原则的相互承认，也是一个有望解决这个问题的途径。此外，如同GATT中一样，GATS也将遇到因补贴以及政府采购中“购买国货”（buy national）的做法而产生的贸易扭曲问题。

上述分析没有回答一个普遍受到关注的问题：乌拉圭回合是否带来了新的服务贸易自由化？大多数情况下，乌拉圭回合的主要结果所达到的目的，是约束了现行政策。如果从这个角度来看待这个问题，且答案是肯定的话，那么乌拉圭回合对促进更具竞争的服务贸易具有重大的意义。因为，服务贸易管理体制不稳定，是外来服务提供者提供服务的一个主要障碍，尤其是涉及商业存在。一旦各成员政府准备稳定为自由化贸易而采取的政策，无疑发出了不会倒退的信号。这将大大增加这些成员国内进一步改革的机会。但是，无论怎样，有一点十分清楚，那就是WTO未来的议程将会是全面的。

2000年，以进一步推进自由化进程为目标的新一轮服务贸易谈判开始，并于2001年11月被纳入多哈回合议程。2005年12月18日，《香港部长级会议宣言》重申了GATS的目标与宗旨，并敦促所有成员积极参与新一轮的服务贸易谈判。但是，随着多哈回合谈判陷入僵局，目前，新的服务贸易谈判陷于停顿。

四 GATS相关案例

在“中国—出版物案”中，专家组对GATS市场准入、国民待遇及“具体承诺减让表”的规则和运用，分别作出了分析和裁决。本案案情请参见附件五相关部分。

1.市场准入

以下是专家组在“中国—出版物案”中关于GATS第16条市场准入的分析与裁决。


CHINA-MEASURES AFFECTING TRADING RIGHTS AND DISTRIBUTION



SERVICE FOR CERTAIN PUBLICATIONS AND AUDIOVISUAL



ENTERTAINMENT PRODUCTS



WT/DS363/R


7.1349 The United States challenges four measures under this claim. According to the United States，each contains a limitation on the participation of foreign capital in contractual joint ventures engaging in the distribution of AVHE products，inconsistent with Article XVI：2（f） of the GATS. More specifically，the United States points to Article 8 of the Audiovisual （Sub）Distribution Rule，Article VI：3 of the Catalogue of Industries with Restricted Foreign Investment in the Catalogue，Article 8 of the Foreign Investment Regulation，and Article 1 of the Several Opinions.

7.1350 China rejects the US allegation，contending that the US translation and interpretation of the relevant provisions in the measures at issue are incorrect. According to China，these provisions refer to the rate of profit and loss allocation between Chinese and foreign partners in contractual joint ventures，and not to the participation of foreign capital. China argues that since a requirement on the rate of profit and loss allocation is not among the six types of market access measures under Article XVI of the GATS，the measures at issue are not inconsistent with Article XVI.



（ⅰ） Requirements of Article XVI：2（f）



7.1351 The Panel observes that the market access commitments by China with respect to the services at issue are governed by Article XVI of the GATS，which states in relevant part：

“1. With respect to market access through the modes of supply identified in Article I，each Member shall accord services and service suppliers of any other Member treatment no less favourable than that provided for under the terms，limitations and conditions agreed and specified in its Schedule.

2. In sectors where market-access commitments are undertaken，the measures which a Member shall not maintain or adopt either on the basis of a regional subdivision or on the basis of its entire territory，unless otherwise specified in its Schedule，are defined as：...

（f）limitations on the participation of foreign capital in terms of maximum percentage limit on foreign share holding or the total value of individual or aggregate foreign investment.”

7.1352 Paragraph 1 of Article XVI sets out the general principle that a Member must accord to services and service suppliers of other Members treatment no less favourable than that specified under the “terms，limitations and conditions” contained in its schedule. Paragraph 2 is more specific. It defines，in six sub-paragraphs，the measures that a Member，having inscribed a specific sectoral commitment，must not adopt or maintain “unless otherwise specified in its Schedule”. The six types of measures form a closed or exhaustive list，as indicated by the wording of the chapeau to paragraph 2 （“the measures...are defined as”）. Under Article XVI，a Member undertakes a minimum standard of treatment，and is thus free to maintain a market access regime less restrictive than set out in its schedule，as confirmed in paragraph 1 which refers to a standard of “no less favourable” treatment. Of the six types of measures listed in Article XVI：2，only sub-paragraph （f），on limitations on the participation of foreign capital，has been invoked by the United States and is relevant to this claim.

7.1353 The wording of Article XVI indicates that we must next examine the precise terms of China’s Schedule to determine whether，with respect to the services at issue，there is a market access commitment and，if so，what are the “terms，limitations and conditions” entered with respect to those commitments. We proceed to do so.


Extent of China’s commitments on market access for the services at issue


7.1354 The Panel notes that in the market access column under Audiovisual Services （Sector 2.D），China has inscribed this limitation：

“Upon accession，foreign services suppliers will be permitted to establish contractual joint ventures with Chinese partners to engage in the distribution of audiovisual products，excluding motion pictures，without prejudice to China’s right to examine the content of audio and video products （see footnote 1）.”

7.1355 This inscription states that foreign service suppliers are allowed to engage in the distribution of audiovisual products，limited however to the establishment of contractual joint ventures. In the Panel’s view，this limitation falls under Article XVI：2（e），which refers to “measures which restrict or require specific types of legal entity or joint venture through which a service supplier may supply a service”. A footnote to China’s market access limitation refers to yet another footnote in the horizontal section of China’s Schedule. The horizontal section，together with the referenced footnote，describe further characteristics of permissible joint ventures，which we now examine.

7.1356 China’s horizontal market access commitment under mode 3 describes three permissible forms of foreign-invested enterprise-foreign capital enterprises （also referred to as wholly foreign-owned enterprises），equity joint ventures and contractual joint ventures. For contractual joint ventures-the relevant form under this claim-footnote 1 of China’s horizontal commitments states：

“The terms of the contract，concluded in accordance with China’s laws，regulations and other measures，establishing a ‘contractual joint venture’govern matters such as the manner of operation and management of the joint venture as well as the investment or other contributions of the joint venture parties. Equity participation by all parties to the contractual joint venture is not required，but is determined pursuant to the joint venture contract.”

7.1357 Footnote 1 of China’s horizontal commitments states unequivocally that “［e］quity participation by all parties to the contractual joint venture is not required，but is determined pursuant to the joint venture contract.” It is evident that China’s entry neither requires nor sets any particular limit on foreign equity participation in a contractual joint venture，leaving that issue to be negotiated by the parties to the joint venture contract.

7.1358 We note that China has made other horizontal market access and national treatment commitments for commercial presence. These refer to branches，representative offices，existing agreements and licences，land usage，and existing subsidies. The parties have not referred to these other horizontal limitations，and we do not consider them relevant to this claim.

7.1359 We observe that the wording of China’s commitments，with respect to market access through commercial presence in Audiovisual Services，including applicable horizontal commitments，indicates no explicit “limitation on the participation of foreign equity” in the sense of Article XVI：2（f）. We recall that Article XVI：2（f） stipulates that any such limitations must be “in terms of maximum percentage limit on foreign share-holding or the total value of individual or aggregate foreign investment”. Thus，limitations within the meaning of Article XVI：2（f） would need to take one of two forms：（1） a maximum percentage of capital that can be held by foreign investors；or （2） a total value of foreign investment，either by an individual investor or foreign investors as a whole. Thus，China has committed to allow foreign service suppliers to establish contractual joint ventures to distribute AVHE products，but in doing so has not inscribed in its Schedule，either under Audiovisual Services or in the horizontal section，any form of limitation on the level of foreign equity participation in these contractual joint ventures.



（ⅱ） The measures at issue



7.1360 The Panel will now examine each of the four measures at issue to determine whether they constitute “limitations on the participation of foreign capital”，within the meaning of Article XVI：2（f） of the GATS，in contractual joint ventures engaging，through commercial presence，in the distribution of AVHE products.


Audiovisual （Sub-）Distribution Rule （Article 8.4）


7.1361 The United States claims that Article 8.4 of the Audiovisual （Sub）Distribution Rule is inconsistent with China’s market access obligations under Article XVI：2（f） of the GATS because it contains a limitation on foreign equity participation that is not set out in China’s Schedule. The United States translates this provision as：

“The Chinese co-operator shall hold no less than 51 % equity in the contractual joint venture.”

7.1362 China contends that the US translation is incorrect and that the proper translation of this provision should be：

“The Chinese co-operator shall hold no less than 51 % rights and interests in the contractual joint venture.”

7.1363 China submits that，in accordance with the 2000 Chinese-Foreign Contractual Joint Venture Law，the distribution of profit and allocation of loss in a contractual joint venture is not dependent on the ratio of equity participation，but is determined by the parties in the joint venture contract. Referring to footnote 1 of China’s Services Schedule，China indicates that equity is not a required term in contractual joint venture. According to China，when the reference to “rights and interests” is made for contractual joint ventures，it does not mean equity participation but share of the profits and losses. China therefore maintains that Article 8.4 of the Audiovisual （Sub）Distribution Rule refers to a limitation on the allocation of profits and losses，which is not inconsistent with Article XVI of the GATS.

7.1364 The United States responds that Article 8.4 of the Audiovisual （Sub）Distribution Rule does not contain any textual basis for “profit and loss”. Regarding China’s reliance on the 2000 Chinese-Foreign Contractual Joint Venture Law，the United States contends that this law does not negate the existence of those other measures identified by the United States，which explicitly provide for a limitation on the participation of foreign capital in contractual joint ventures engaging in the distribution of AVHE products. As to China’s reliance on footnote 1 of its Services Schedule，the United States points out that it is not alleging a requirement of equity participation，but the limitation on the foreign partner’s equity participation when it chooses to invest equity in a contractual joint venture. The United States submits that the term “rights and interests” is so broad that a limitation cast in these terms would appear to be a limitation on every aspect of a foreign firm’s participation in the contractual joint venture，including equity，shareholding，and total investment，not just profit. The United States maintains that China’s alternative translation does not support its contention that participants in contractual joint ventures are limited only in the percentage of profits and losses attributed to them.

7.1365 The Panel notes at the outset that the parties disagree on the proper translation of the original Chinese term Quan Yi appearing in Article 8.4 of the Audiovisual （Sub）Distribution Rule. While the United States submits that it should be translated as “equity”，China contends that the proper translation of the term should be “rights and interests”. We observe however that the parties do not dispute the literal translation of the term Quan Yi as such. They agree that Quan Yi could be translated as “rights and interests”，since Quan could mean “rights” and Yi could mean “interests”. This literal translation is confirmed by the Panel’s independent translator. What the parties fundamentally disagree on is the proper interpretation of this term in the context of Article 8.4 of Audiovisual （Sub-）Distribution Rule，which would determine the consistency of the provision with Article XVI of the GATS.

7.1366 With respect to the burden of proof in this matter，we consider that a party that advances a particular legal interpretation of a measure of a Member bears the burden of demonstrating that its interpretation is correct. This is consistent with the general principle whereby the burden of proof rests upon the party，whether complaining or defending，which asserts the affirmative of a particular claim or defence.

7.1367 In interpreting the wording of Article 8.4 of the Audiovisual （Sub-） Distribution Rule，both parties refer to the terms of the 2000 Chinese-Foreign Contractual Joint Ventures Law. The Audiovisual （Sub）Distribution Rule was issued in part based on the 2000 Chinese-Foreign Contractual Joint Ventures Law，and applies to Chinese-foreign contractual joint ventures engaging in the distribution of audiovisual products established in China.

7.1368 We recall that a contractual joint venture is one of two permissible forms of joint venture in China，the other being equity joint venture. We note that an equity joint venture is required to take the form of a limited liability company where the parties shall share the profits，risks and losses in proportion to their respective contribution to the registered capital. There are no such legal requirements on a contractual joint venture. We note that a contractual joint venture need not have the status of a juridical person under Chinese law. Article 2 of the 2000 Chinese-Foreign Contractual Joint Venture Law states：

“In establishing a contractual joint venture，the Chinese and foreign parties shall prescribe in their contractual joint venture contract such matters as the investment or conditions for cooperation，the distribution of earnings or products，the sharing of risks and losses，the manners of operation and management and the ownership of the property at the time of the termination of the contractual joint venture”.

7.1369 This is consistent with footnote 1 of China’s Schedule，which states：...

7.1370 Based on this evidence，we understand that the parties to a contractual joint venture set out the investment and other conditions on cooperation，including those on the distribution of profits，in their contract establishing the joint venture. In its answer to a question from the Panel，China states that，according to Article 2 of the 2000 Chinese-Foreign Contractual Joint Venture Law，the share of the profits，risks and losses is not required to be in proportion to each party’s contribution to the registered capital，but can be negotiated and prescribed in the contractual joint venture contract. This statement appears to us to be straightforward. However，China then argues that Article 2 of the 2000 Chinese-Foreign Contractual Joint Venture Law and footnote 1 of China’s Schedule shows that the “rights and interests” in Article 8.4 of the Audiovisual （Sub）Distribution Rule refer to profits. We have asked China how，based on its own translation，Article 8.4 can be understood as referring to the allocation of profits and losses in contractual joint ventures. China explained as follows：

“［E］quity participation in a contractual joint venture is not required. When reference is made to rights and interests in the contractual joint venture，it does not mean equity participation but share of the profits，risks and losses as provided in Article 2 of the 2000 Chinese-Foreign Contractual Joint Venture Law.”

7.1371 We note that China appears to argue as follows. As a general matter，a limitation on “rights and interests” could be with respect to equity participation or share of profits. But since equity participation is not legally required in a contractual joint venture，the “rights and interests” in a contractual joint venture must refer to the share of profits. We are not persuaded by this line of argument.

7.1372 In our view，the meaning of “rights and interests” is broad enough to refer to investors’equity，shareholding，total investment，profits，and other rights and interests in an enterprise. As indicated in Article 2 of the 2000 Chinese-Foreign Contractual Joint Venture Law and footnote 1 of China’s Schedule，the parties to a contractual joint venture prescribe in the joint venture contract the investment and other conditions on cooperation，including those on the distribution of profits. In other words，the parties to a contractual joint venture determine their various “rights and interests” in the contract. We understand the statement in China’s Schedule that “equity participation by all parties to the contractual joint venture is not required” as meaning that equity participation by all parties is not mandatory，and not that the joint venture contract cannot prescribe equity participation by all parties. We therefore do not see how China has arrived at the conclusion that for a contractual joint venture，a limitation on “rights and interests” cannot refer to equity participation but only to the distribution of profits.

7.1373 We note that in asserting that Article 8.4 of the Audiovisual （Sub）Distribution Rule cannot be understood as a limitation on equity participation，China refers to the 2000 Chinese-Foreign Contractual Joint Venture Law. China appears to argue that the 2000 Chinese-Foreign Contractual Joint Venture Law would preclude other measures from placing limitations on equity participation because it provides that equity participation is determined by the joint venture contract. We are not convinced by this argument，which appears to lack a textual basis. We note that the distribution of profits in a contractual joint venture，like equity participation，is also determined by the joint venture contract in accordance with the 2000 Chinese-Foreign Contractual Joint Venture Law. China does not explain how Article 8.4 of the Audiovisual （Sub）Distribution Rule can place a limitation on the distribution of profits but not on equity participation. We also note that Article 8.1 of the Audiovisual （Sub-）Distribution Rule provides that a Chinese-foreign contractual joint venture engaging in the distribution of audiovisual products must have the status of a juridical person. However，as observed above，the 2000 Chinese-Foreign Contractual Joint Venture Law does not require that a contractual joint venture be a juridical person. The parties to a contractual joint venture may choose to establish a juridical person，or not，as they wish. If the requirement for having the status of juridical person is not in contradiction with the 2000 Chinese-Foreign Contractual Joint Venture Law，we see no reason why in the same measure，Article 8.4 of the Audiovisual （Sub）Distribution Rule cannot limit equity participation.

7.1374 We further take the view that “rights and interests” are abstract and unquantifiable，and that it is therefore counterintuitive to relate a limitation of 51 per cent to this particular concept. Further，the term Quan Yi used in Article 8.4 of the Audiovisual（Sub）Distribution Rule can be translated in some senses as “equity”，as confirmed by the Panel’s independent translator. As indicated by the United States，Quan Yi is a compound term used in China’s accounting system to mean “equity”. For example，Article 79 of the Accounting System provides that “owners’Quan Yi is the economic interest in the assets of an enterprise attributable to the owners. The amount is the balance of assets after deducting all liabilities.” Article 26 of the Accounting Standards provides that “owners’Quan Yi is the residential interest in the assets of an enterprise after deducting all its liabilities”.

7.1375 Based on the preceding analysis，we find that China has failed to rebut the interpretation of Article 8.4 of the Audiovisual （Sub）Distribution Rule advanced by the United States-namely，that the Chinese joint venture partner should hold no less than 51% of any equity in a contractual joint venture engaging in the distribution of audiovisual products. Given this interpretation of the Chinese measure，we find that the United States has demonstrated that Article 8.4 of the Audiovisual （Sub）Distribution Rule contains a “limitation on the foreign equity participation in terms of maximum percentage limit on foreign share holding” under Article XVI：2（f） of the GATS，contrary to China’s commitments in its Schedule for the services at issue.



Catalogue
 （Article VI：3） and Foreign Investment Regulation （Article 8）


7.1376 The United States claims also that Article VI：3 of the Catalogue of Industries with Restricted Foreign Investment in the Catalogue，and Article 8 of the Foreign Investment Regulation are inconsistent with Article XVI of the GATS. According to the United States，these two measures place a limit on foreign equity participation，within the meaning of Article XVI：2（f），on service suppliers of other Members，contrary to China’s commitments in its Schedule. The United States points out that Article VI：3 of the Catalogue of Industries with Restricted Foreign Investment in the Catalogue reads：

“Sub-distribution of audiovisual products （excluding motion pictures） limited to contractual joint ventures where the Chinese partner holds majority share.”

7.1377 According to the United States，this provision is defined by Article 8 of the Foreign Investment Regulation，which states that the reference in the Catalogue

“have the Chinese party hold majority share’means the total proportion of investment of the Chinese investor in the foreign-invested project is 51% and above”

7.1378 China contends that the US translation of the above provisions is incorrect. According to China，Article VI：3 of the Catalogue should be translated as：

“Distribution of audiovisual products （excluding motion pictures） （limited to contractual joint ventures where the Chinese partner holds controlling interest）.”

7.1379 China submits further that Article 8 of the Foreign Investment Regulation should be translated as：

“Have the Chinese party hold majority share/interest means the total proportion of investment of the Chinese investor in the foreign-invested projects is 51% and above.”

7.1380 Repeating its reference to Article 2 of the 2000 Chinese-Foreign Contractual Joint Venture Law and footnote 1 of its Schedule，China maintains：

“When the term of ‘majority of the shares’is used for equity joint ventures，it refers to majority of equity interest，i.e. contribution to the registered capital. When the term of ‘majority of the shares’is used for contractual joint ventures，it refers to majority of ratio in the share of the profits，risks and losses.”

7.1381 The United States rejects China’s argument，contending that Article 8 of the Foreign Investment Regulation governs the translation of Article VI：3 of the Catalogue and supports the US translation. The United States notes that Article 8 of the Foreign Investment Regulation indicates that the total proportion of investment of the Chinese investor in the foreign-invested projects is 51 per cent and above.

7.1382 The Panel notes that the parties differ on the correct translation and interpretation of the Chinese term Kong Gu contained in Article VI：3 of the Catalogue. The United States submits that it should be translated as “hold majority share”，while China contends that the accurate translation is “hold controlling interest”. The Panel’s independent translator，on the other hand，states that the Chinese term “Kong Gu” literally refers to “hold a controlling number of shares” and that there is no indication that control necessarily requires a majority According to China，shares are used in a joint stock company whose equity is divided into certain number of shares. China argues that the concept of “shares” is not applicable to contractual joint ventures because equity is not a requirement in a contractual joint venture.

7.1383 We note that the United States argues that Article VI：3 of the Catalogue imposes a limitation on foreign equity participation in the contractual joint venture，while China contends that this provision refers to a limitation on the allocation of profits and losses. China refers again to Article 2 of the 2000 Chinese-Foreign Contractual Joint Venture Law and footnote 1 of its Schedule to support its position.

7.1384 We are not however convinced by China’s argument. China fails to show how，based on its translation of Article VI：3 of the Catalogue，the provision refers to a limitation on the allocation of profits and losses. As noted above in our discussion on “rights and interests”，the meaning of “interest” is very broad，and may encompass investment，shareholding，profits and other interests. Moreover，as also explained，we do not consider that the 2000 Chinese-Foreign Contractual Joint Venture Law precludes other measures from imposing a limitation on equity participation in the contractual joint venture. Further，we are not persuaded by China’s contention that “shares” can be used only in a joint stock company.

7.1385 We recall our previous observation that the Foreign Investment Regulation incorporates the Catalogue by reference and gives legal effect to it. The interpretation of Article VI：3 of the Catalogue should therefore be consistent with the relevant provisions in the Foreign Investment Regulation，which is Article 8. We note that the parties do not differ fundamentally on the proper translation of Article 8，which states：

“The Catalogue of Industries for Guiding Foreign Investment may provide that foreign-invested projects ‘are restricted to Chinese-foreign equity joint ventures and contractual joint ventures’，‘have the Chinese party hold majority share’，or ‘have the Chinese party hold relative majority share’.

‘Restricted to Chinese-foreign equity joint ventures and contractual joint ventures’means these are the only forms allowed. ‘have the Chinese party hold majority share’means the total proportion of investment of the Chinese investor in the foreign-invested projects is 51% and above. ‘have the Chinese party hold relative majority share’means the total proportion of investment of the Chinese investor in the foreign-invested projects is larger than the proportion of any one foreign investor.”

7.1386 We note that，according to this provision，“have the Chinese party hold majority share” （China’s translation：“have the Chinese party hold majority share/interest”） means that the total proportion of investment of the Chinese investor in the foreign-invested projects is 51% and above. Since this definition is not textually limited，it applies to both equity joint ventures and contractual joint ventures. We note that China does not contest the US argument that Article 8 of the Foreign Investment Regulation provides guidance on the interpretation of Article VI：3 of the Catalogue.

7.1387 Reading Article VI：3 of the Catalogue in light of Article 8 of the Foreign Investment Regulation，we consider that Article VI：3 is properly understood as limiting the distribution of audiovisual products （excluding motion pictures） to contractual joint ventures in which the Chinese party holds a “majority share”，meaning that the Chinese party must hold a minimum of 51% of the investment. We find therefore that Article VI：3 of the Catalogue，in conjunction with Article 8 of the Foreign Investment Regulation，is inconsistent with China’s commitments under Article XVI：2（f） of the GATS since these provisions together constitute a “limitation on the foreign equity participation in terms of maximum percentage limit on foreign share holding” within the meaning of that provision.



Several Opinions
 （Article 1）


7.1388 The United States claims that Article 1 of the Several Opinions is inconsistent with Article XVI of the GATS because it only permits foreign-invested enterprises to engage in the sub-distribution of audiovisual products （excluding motion pictures） through a Chinese-foreign contractual joint venture if the Chinese party holds a majority of the shares. The United States points to Article 1 of the Several Opinions which provides，according to the US translation：

“Under the condition where the right of our country to examine the content of audiovisual products is not harmed，foreign investors are permitted to set up enterprises for the sub-distribution of audiovisual products，with the exception of motion pictures，in the form of Chinese-foreign contractual joint ventures where the Chinese partner holds the dominant position”.

The United States argues that Article 1 of the Several Opinions confirms the meaning of Article VI：3 of the Catalogue and Article 8 of the Foreign Investment Regulation，namely that the Chinese party to a contractual joint venture engaging in the sub-distribution of audiovisual products must hold a majority of shares. The United States appears to suggest that holding “the dominant position” in a company means holding a majority of the shares of the company. In resolving this interpretative issue，we note that that the United States bears the burden of demonstrating that its interpretation of Article 1 of the Several Opinions is correct. As the Appellate Body in US-Carbon Steel stated：

“［A］ responding Member’s law will be treated as WTO-consistent until proven otherwise. The party asserting that another party’s municipal law，as such，is inconsistent with relevant treaty obligations bears the burden of introducing evidence as to the scope and meaning of such law to substantiate that assertion.”

7.1391 In assessing this interpretative issue，we note that “holding a dominant position” suggests that one has a “controlling” position in an entity，while “holding a majority of shares” means simply that one must hold over 50% of the shares. These notions are not the same. In an entity in which shares are owned by a number of different persons，a single shareholder may，due to the dispersal of ownership interests，have a “dominant position” while holding far fewer than 50 per cent of the shares. Thus “holding a dominant position” does not necessarily imply “holding a majority of shares” in an entity.

7.1392 We note in this respect that the GATS，in its origin rules for service suppliers of another Member，makes a similar distinction between ownership and control of an entity. According to Article XXVIII（n），a juridical person is “owned” by persons of a Member if more than 50 per cent of the equity interest in it is beneficially owned by persons of that Member，while a juridical person is “controlled” by persons of a Member if such persons have the power to name a majority of its directors or otherwise to legally direct its actions.

7.1393 We consider therefore that the United States has not advanced sufficient evidence to establish that “holding a dominant position” in Article 1 of the Several Opinions refers to “holding a majority of shares”. It has not been able to show that this provision constitutes a “limitation on foreign equity participation” in the form either of “the maximum percentage of capital that can be held by foreign investors” or “the total value of foreign investment either by an individual investor or foreign investors as a whole”，as required under Article XVI：2（f） of the GATS. The United States has failed to meet its burden of establishing that Article 1 of the Several Opinions imposes a limitation in the form specified in Article XVI：2（f），inconsistently with China’s commitments on the services at issue.



（ⅲ） Conclusion



7.1394 We recall that we have found that the distribution of AVHE products is covered by China’s commitments under the heading “Videos，including entertainment software and （CPC 83202），distribution services” in Sector 2.D. of China’s Services Schedule. We have further found that China has not inscribed in its Services Schedule any limits on the level of foreign equity participation in contractual joint ventures engaging in the distribution of AVHE products. Since we have found that Article 8.4 of the Audiovisual （Sub）Distribution Rule contains a limitation on the participation of foreign capital in contractual joint ventures engaging in the distribution of AVHE products，which falls within the scope of Article XVI：2（f） of the GATS，we have concluded that this provision is inconsistent with China’s market access commitments under Article XVI of the GATS.

7.1395 We have also found that Article VI：3 of the Catalogue of Industries with Restricted Foreign Investment in the Catalogue，in conjunction with Article 8 of the Foreign Investment Regulation，contains a limitation on the participation of foreign capital in contractual joint ventures engaging in the distribution of AVHE products，which also falls within the scope of Article XVI：2（f） of the GATS. Therefore，we arrive at the conclusion that Article VI：3 of the Catalogue of Industries with Restricted Foreign Investment in the Catalogue，in conjunction with Article 8 of the Foreign Investment Regulation，also falls within the scope of Article XVI：2（f） of the GATS，and that these provisions together are inconsistent with China’s market access commitments under Article XVI of the GATS.

7.1396 We do not，however，find that Article 1 of the Several Opinions constitutes a breach of Article XVI of the GATS，because the United States has not established that it imposes a limitation that falls within the scope of Article XVI：2（f） as claimed by the United States.

2.国民待遇

以下是“中国—出版物案”专家组关于GATS国民待遇规则的相关裁决。


CHINA-MEASURES AFFECTING TRADING RIGHTS AND DISTRIBUTION



SERVICES FOR CERTAIN PUBLICATIONS AND AUDIOVISUAL



ENTERTAINMENT PRODUCTS



WT/DS363/R


7.955 The Panel now examines whether the measures claimed by the United States to prohibit the wholesale of imported reading materials by foreign-invested enterprises are inconsistent with China’s national treatment commitments under Article XVII of the GATS. For this purpose，in accordance with Article XVII，we next need to determine whether the measures at issue affect the relevant services and whether these measures accord less favourable treatment to service suppliers of other Members，in comparison to like domestic suppliers.

7.956 We note that the US claim concerns two types of imported reading materials，each distributed through its own channel. First，a subscription channel covers reading materials subject to subscription，including all imported newspapers and periodicals，as well as imported books and electronic publications in the “limited distribution category”. Second，a “market sale” channel covers reading materials subject to sales through the market，namely imported books and electronic publications in the “non-limited distribution category”. We will group the measures at issue under two headings，depending on which distribution channel they concern.


Measures prohibiting foreign-invested enterprises from wholesaling imported reading materials that are required to be distributed through subscription （imported newspapers and periodicals，and certain imported books and electronic publications
 ）


7.957 The United States claims that China prohibits foreign-invested enterprises from wholesaling all imported newspapers and periodicals，and imported books and electronic publications in the “limited distribution category”，pursuant to Article 42 of the Publications Regulation and Article 4 of the Imported Publications Subscription Rule. The United States maintains that Article 42 of the Publications Regulation provides that only Chinese wholly state-owned enterprises are permitted to import reading materials of any kind，and that Article 4 of the Imported Publications Subscription Rule then grants an approved sub-set of these wholly state-owned enterprises the exclusive right to distribute these particular reading materials through subscription. The United States notes that China has defined “distribution” to include wholesale and retail services. The United States thus asserts that foreign-invested enterprises are prohibited from engaging in the wholesale distribution of the imported reading materials subject to subscription and receive less favourable treatment than that accorded to like domestic wholesalers.

7.958 The Panel notes that Article 3 of the Imported Publications Subscription Rule defines the reading materials which are subject to subscription：

“The state manages the distribution of imported publications by categories. In regard to imported newspapers and periodicals，and imported books and electronic publications in the limited distribution category，they shall be distributed under subscription to subscribers，and supplied by categories.”

7.959 Article 4 of the Imported Publications Subscription Rule provides that subscriptions for reading materials in the limited distribution category must be handled by a “publication import entity”：

“Subscriptions placed by subscribers for imported books and electronic publications in the limited distribution category shall be handled by publication import entities designated by the Administration of Press and Publication in compliance with their approved scope of business.”

7.960 Finally，Article 42 of the Publications Regulation provides that a “publication import entity” must be a wholly state-owned enterprise：

“In order to establish a publication import entity，the applicant shall meet the following conditions：...

（2） be a wholly state-owned enterprise and have a sponsoring entity under a superior agency recognized by the publication administration under the State Council.”

7.961 Reading these measures together，the Panel observes，consistently with the US view，that：（ⅰ） subscription is the only distribution channel available to imported newspapers and periodicals and imported books and electronic publications in the limited distribution category；（ⅱ） foreign-invested enterprises in China are excluded from distributing these imported reading materials because only designated publication import entities which are wholly Chinese state-owned are permitted to handle the subscription. We note that China does not contest this interpretation.

7.962 Since the service activity referred to in these measures is subscription，we must first determine whether China’s commitments on “Wholesale Trade Services” （Sector 4.B.） cover this activity in order to determine the consistency of these measures with Article XVII of the GATS. We then need to determine whether these measures affect the supply of the services at issue in a manner which accords “less favourable treatment” with respect to like service suppliers of other Members.

7.963 Turning to China’s Schedule，we recall our finding...that China has listed in its Schedule wholesale trade services. Annex 2 of China’s Schedule defines distribution and its component services，indicating that the core characteristic of distribution services （including wholesaling） is “reselling merchandise”. Wholesaling is specifically defined in Annex 2 as “the sale of goods/merchandise to retailers to industrial，commercial，institutional，or other professional business users，or to other wholesalers and related subordinated services”. In examining the language of the definition，we would understand the term “professional business users” to refer to either entities or individuals. We also note that Annex 2 defines retail services as “the sale of goods/merchandise for personal or household consumption either from a fixed location （e.g. store，kiosk，etc） or away from a fixed location and related subordinated services”. It appears that wholesale as defined in Annex 2 covers not only the sale to institutional users，but also the sale to individuals who are professional business users.

7.964 We further note that the term “subscription” mentioned in the Imported Publications Subscription Rule refers to the subscription placed by subscribers with publication import entities for imported publications to satisfy the reading needs of entities or individuals. This shows that subscribers can be entities or individuals and that the subscription is made through publication import entities. However，the measure does not specifically define the term “subscription”. We note that the dictionary meaning of “subscription”，in the context of book trade，refers to “a method of bringing out a book，by which the publisher or author undertakes to supply copies of the book at a certain rate to those who agree to take copies before publication”. This definition shows that subscription is a common form of selling publications，i.e. selling based on a specific order. Since the measure at issue does not specifically define the term “subscription”，it appears that the common meaning of this term is applicable here.

7.965 We note the explanation given by the GAPP official with respect to the Imported Publications Subscription Rule，in evidence submitted by the United States. According to the GAPP official，subscription is a way to distribute those imported publications that are not allowed to enter the retail market，including imported newspapers and periodicals and imported books and electronic publications in the limited distribution category. The GAPP official further explained that this subscription system：

“［I］s to ensure that the distribution and sales of imported publications，after they are imported ［into China］，are all controlled by the state-owned Publication Import Operation Entities，and thus to prevent other companies，domestic or foreign，from meddling in this business.”

7.966 This statement supports the understanding that under the measure at issue，the designated publication import entities sell publications they import to those particular consumers，i.e. subscribers，who have made a specific order. This service activity at issue，i.e. subscription，thus involves reselling and consumers therein can be either entities or individuals. We also note that China does not contest the evidence advanced by the United States under this claim.

7.967 Therefore，to the extent that subscribers are entities，i.e. commercial，industrial or institutional users，or other professional business users，including individuals whose purchase of reading materials is not for personal or household consumption，the distribution of reading materials through this “subscription” model falls within the meaning of wholesale trade services，since in terms of China’s definition in Annex 2，it involves “reselling” of merchandise to “industrial，commercial，institutional，or other professional business users”. In this respect，we recall the principle enunciated by the Appellate Body in US-Gambling，whereby a commitment in a service sector applies to all services within that sector，including subsectors，unless otherwise specified.

7.968 We therefore conclude that China’s commitment on “Wholesale Trade Services” （Sector 4.B in China’s Schedule） covers the subscription activity referred to in the Imported Publications Subscription Rule，to the extent that subscribers are “industrial，commercial，institutional，or other professional business users”.

7.969 With respect to whether the measures at issue “affecting” the supply of the services at issue，we recall that the Appellate Body in EC-Bananas III opined：

“［T］he term of ‘affecting’reflects the intent of the drafters to give a broad reach of the GATS. The ordinary meaning of the word ‘affecting’implies a measure that has ‘an effect on’，which indicates a broad scope of application. This interpretation is further reinforced by the conclusions of previous panels that the term ‘affecting’in the context of Article III of the GATT is wider in scope than such terms as ‘regulating’or ‘governing’.”

7.970 We note that it is not in dispute that the measures at issue regulate or govern the distribution of imported reading materials. Since the term “affecting” is wider in scope than “regulating” or “governing”，we therefore consider that these measures are “affecting” the supply of reading materials distribution services for the purpose of Article XVII.

7.971 We next examine the US argument that these measures accord to foreign-invested wholesalers treatment less favourable than that accorded to domestic wholesalers in the sense of Article XVII. For this purpose，we need to determine whether，under these measures，foreign-invested enterprises prohibited from engaging in the wholesale the imported reading materials at issue are “like” Chinese enterprises permitted to engage in the supply of this service.

7.972 Our first step must be to determine whether foreign-invested enterprises prohibited under the measures at issue from establishing as wholesalers are “service suppliers of another Member” within the meaning of Article XVII. Applying the relevant definitions set out in Article XXVIII of the GATS，we observe that a service supplier of another Member，supplying a service through commercial presence，can be any entity “owned” or “controlled” by persons of another Member. We note that China has indicated in the horizontal commitments of its Services Schedule that，with respect to the supply of a service through commercial presence，there are three permissible forms of foreign-invested enterprises in China：wholly foreign-owned enterprises，equity joint ventures and contractual joint ventures. In light of the relevant definitions of the GATS，and in the absence of any contrary evidence before us，we can conclude that there are，or can be，foreign-invested enterprises in China that are owned or controlled by persons of another Member，and thus qualify as “service suppliers of another Member”.

7.973 We also note that Article XVII of the GATS applies to “all measures affecting the supply of services”，which include those measures affecting the establishment of commercial presence by “service suppliers of another Member”. Article XXVIII （d） of the GATS defines “commercial presence” as “any type of business or professional establishment，including through：（ⅰ） the constitution，acquisition or maintenance of a juridical person，or （ⅱ） the creation or maintenance of a branch or a representative office，within the territory of a Member for the purpose of supplying a service.” （emphasis added） Therefore for the purpose of Article XVII，and depending on the measures at issue，the term “service suppliers of another Member” supplying a service through commercial presence includes entities that have established a commercial presence in the host Member and/or entities that seek to establish in the host Member.

7.974 We note that the measures at issue （examined in detail below） are alleged by the United States to prohibit foreign-invested enterprises from engaging in the wholesale of imported reading materials while permitting wholly Chinese-owned enterprises to engage in the supply of this service，subject to approval. The measures at issue distinguish between suppliers that may be permitted to engage in the wholesale of imported reading materials and suppliers that are prohibited from engaging in this service，based exclusively on the suppliers’origin. When origin is the only factor on which a measure bases a difference of treatment between domestic service suppliers and foreign suppliers，the “like service suppliers” requirement is met，provided there will，or can，be domestic and foreign suppliers that under the measure are the same in all material respects except for origin. We note that similar conclusions have been reached by previous panels. We observe that in cases where a difference of treatment is not exclusively linked to the origin of service suppliers，but to other factors，a more detailed analysis would probably be required to determine whether service suppliers on either side of the dividing line are，or are not，“like”.

7.975 Therefore，to the extent that，under the measure at issue，a difference of treatment between foreign-invested enterprises that would，if not prohibited，engage in the wholesale of imported reading materials and wholly Chinese-owned enterprises that are permitted to supply this service is based exclusively on the origin of service suppliers，the “like” service suppliers requirement in Article XVII is met，as long as there will，or can，be domestic and foreign suppliers that under the measure are the same in all material respects except for origin. In our view，there is no doubt that under the measure at issue，there will，or can，be foreign-invested enterprises prohibited from engaging in the wholesale of imported reading materials that are the same in all material respects as wholly Chinese-owned enterprises permitted to supply this service，except for their origin. We also note that the parties do not dispute the likeness of the service suppliers under the measures at issue. We thus consider that，for the measure at issue，the “like” service suppliers requirement in Article XVII is met.

7.976 As observed above，under Article 4 of the Imported Publications Subscription Rule and Article 42 of the Publications Regulation，only wholly Chinese-owned enterprises are permitted to distribute those imported reading materials that are required to be distributed through subscription. As a result，foreign-invested enterprises are prohibited from wholesaling these reading materials. We must now examine whether the formal prohibition on the supply of certain services by a foreign service supplier that a like domestic supplier may undertake，constitutes “no less favourable” treatment in terms of Article XVII.

7.977 This treatment is to be assessed in terms of the “conditions of competition” between like services and services suppliers，as specified in Article XVII：3 of the GATS：

“Formally identical or formally different treatment shall be considered to be less favourable if it modified the conditions of competition in favour of services or service suppliers of the Member compared to like services or service suppliers of any other Member.”

7.978 In our view，a measure that prohibits foreign service suppliers from supplying a range of services that may，subject to satisfying certain conditions，be supplied by the like domestic supplier cannot constitute treatment “no less favourable”，since it deprives the foreign service supplier of any opportunity to compete with like domestic suppliers. In terms of paragraph 3 of Article XVII，such treatment modifies conditions of competition in the most radical way，by eliminating all competition by the foreign service supplier with respect to the service at issue.

7.979 We recall that China’s national treatment commitments on wholesaling through commercial presence are only subject to the limitations listed in the market access column of its Schedule. We note that nothing in China’s Schedule appears to justify a measure prohibiting foreign-invested enterprises，including those that qualify as service suppliers of other Members，from engaging in the wholesale of imported reading materials.

7.980 The Panel concludes therefore that Article 4 of the Imported Publications Subscription Rule and Article 42 of the Publications Regulation are together inconsistent with China’s national treatment commitments under Article XVII of the GATS.


Measures prohibiting foreign-invested enterprises from wholesaling imported reading materials that are distributed by “sales through the market” （certain imported books and electronic publications）



7.981 The Panel turns now to the US claim with respect to imported books and electronic publications in the “non-limited distribution category”. These reading materials are to be distributed by “sales through the market”，pursuant to Article 3 of the Imported Publications Subscription Rule.

7.982 The United States claims that China also prohibits foreign-invested enterprises from wholesaling imported reading materials that are distributed by sales through the market and thus treats foreign-invested wholesalers less favourably than wholly Chinese-owned wholesalers. According to the United States，since the Publications （Sub）Distribution Rule is the only measure that governs foreign-invested enterprises seeking to engage in the distribution of books，newspapers and periodicals in China pursuant to Article 39 of the Publications Regulation and Article 16 of the Publications Market Rule，the Publications （Sub）Distribution Rule，particularly Article 2，prohibits foreign-invested enterprises from engaging in the wholesaling of any imported books，newspapers and periodicals by limiting the distribution activities of foreign-invested enterprises exclusively to the distribution of books，newspapers and periodicals that are published in China.

7.983 We begin our assessment by observing that Article 2 of the Publications （Sub）Distribution Rule states：

“This Rule is applicable to foreign-invested enterprises inside China engaged in the distribution of books，newspapers and periodicals.

Books，newspapers and periodicals as mentioned in this Rule refer to books，newspapers and periodicals published by a publishing entity approved by the publishing administration under the State Council.

Distribution as mentioned in this Rule refers to the wholesale and retail of books，newspapers and periodicals.”

7.984 We note that，contrary to what the United States claims，Article 2 of the Publications （Sub）Distribution Rule does not itself prohibit foreign-invested enterprises from engaging in wholesaling of any imported books，newspapers and periodicals. Rather，Article 2 establishes the scope of the Publications （Sub）Distribution Rule. It makes clear that the Rule applies to foreign-invested enterprises engaging in the distribution of books，newspapers and periodicals published in China. It says nothing about whether foreign-invested enterprises may engage in the wholesaling of imported books，newspapers and periodicals. Therefore，we consider that Article 2 cannot，by itself，give rise to an inconsistency with WTO obligations.

7.985 We note that in accordance with Article 39 of the Publications Regulation，the establishment of foreign-invested enterprises engaging in the distribution of books，newspapers and periodicals is permitted. This provision further states：

“The specific measures and procedures for implementation shall be stipulated by the publication administration under the State Council jointly with its department in charge of foreign and economic cooperation in compliance with relevant provisions.”

7.986 We further note that the Article 16 of the Publications Market Rule，which was drawn up on the basis of the Publications Regulation，provides：

“To set up a book，newspaper and periodical distribution enterprise，a Chinese-foreign equity joint venture，contractual joint venture，or a foreign capital enterprise shall follow the Publication （Sub）Distribution Rule jointly drawn up by the GAPP and the Ministry of Foreign Trade and Economic Cooperation”.

7.987 The Publications （Sub）Distribution Rule was issued based on，inter alia
 ，the Publications Market Rule. The requirements with respect to the establishment of foreign-invested enterprises engaging in the wholesale and retail of reading materials are respectively contained in Articles 7 and 8 of the Publications （Sub）Distribution Rule.

7.988 We observe the US assertion that no Chinese measures other than the Publications （Sub）Distribution Rule authorize foreign-invested enterprises to engage in the distribution of reading materials. We also note that China does not contest the US assertion and that the evidence on record does not suggest otherwise.

7.989 The Publications （Sub）Distribution Rule therefore appears to be the sole regulation governing the establishment of foreign-invested enterprises engaging in the distribution of reading materials. Since its application is limited to books，newspapers and periodicals published in China，there is no possibility，in view of Article 16 of the Publications Market Rule，for foreign-invested wholesalers to engage in the wholesaling of any imported books，newspapers and periodicals. We note that China does not contest this observation. We also note that in answer to a Panel question，China confirms that，by virtue of Article 2 of the Publications （Sub）Distribution Rule，foreign-invested enterprises are prevented from wholesaling imported reading materials.

7.990 We note that the United States submits in its first written submission that the distribution of all imported reading materials is closed to foreign-invested enterprises but open to like wholly Chinese-owned competitors. We also note that China does not contest the latter US assertion.

7.991 We note further that Article 8 of the Publications Market Rule sets out the requirements with respect to the establishment of a wholesaler of reading materials. Article 16 of the same measure，cited above，suggests that these requirements only apply to the establishment of a wholly Chinese-owned wholesaler. Article 2 of this measure indicates that the publications that wholly Chinese-owned enterprises may wholesale include books，newspapers，periodicals and electronic publications，regardless of whether these publications are domestically published or imported. It follows that the Publications Market Rule permits wholly Chinese-owned enterprises to wholesale imported reading materials.

7.992 Consequently，for the category of imported reading materials that is not required to be distributed through subscription，the Publications （Sub）Distribution Rule，specifically Article 2，in conjunction with Article 16 of the Publications Market Rule，has the effect of prohibiting foreign-invested enterprises from supplying wholesaling services for a category of products that wholly Chinese-owned enterprises are permitted to supply.

7.993 As noted above，China’s national treatment commitment with respect to wholesale trade services implies a commitment to all services comprised in that sector，including the wholesale of imported reading materials，with the sole exception of the wholesale of salt and tobacco. As well，foreign-invested enterprises in China qualify as “service suppliers of another Member” as long as the entity is owned or controlled by persons of another Member. Also，as noted above，when origin is the only factor on which a measure bases a difference of treatment between domestic and foreign service suppliers，the “like” service suppliers requirement in Article XVII is met，as long as there will，or can，be domestic and foreign service suppliers that under the measure are the same in all material respects except for origin. In our view，there is no doubt that under the measure at issue，there will，or can，be foreign-invested enterprises prohibited from engaging in the wholesale of imported reading materials that are the same in all material respects as wholly Chinese-owned enterprises permitted to supply this service，except for their origin. We also note that the parties do not dispute the likeness of the service suppliers under the measure at issue. We thus consider that，for the measure at issue，the “like” service suppliers requirement in Article XVII is met.

7.994 For the measures at issue，it is not in dispute that they regulate or govern the distribution of imported reading materials. We therefore consider that these measures are “affecting” the supply of the services at issue for the purpose of Article XVII.

7.995 Since the measures at issue have the effect of prohibiting foreign service suppliers from wholesaling imported reading materials，while like Chinese suppliers are permitted to do so，these measures clearly modifies the conditions of competition to the detriment of the foreign service supplier and thus constitutes “less favourable treatment” in terms of Article XVII.

7.996 We thus conclude that the Publications （Sub）Distribution Rule，specifically Article 2，in conjunction with Article 16 of the Publications Market Rule，is inconsistent with China’s national treatment commitments under Article XVII of the GATS.


Conclusion


7.997 The Panel finds that Article 4 of the Imported Publications Subscription Rule and Article 42 of the Publications Regulation are together inconsistent with China’s national treatment commitments under Article XVII of the GATS as they prohibit foreign-invested enterprises，including service suppliers of other Members，from engaging in the wholesale of imported reading materials subject to subscription，while like domestic service suppliers are not similarly prohibited.

7.998 The Panel also finds that the Publications （Sub）Distribution Rule，specifically Article 2，in conjunction with Article 16 of the Publications Market Rule，is inconsistent with China’s national treatment commitments under Article XVII of the GATS as it prohibits foreign-invested enterprises，including service suppliers of other Members，from engaging in the wholesale of imported reading materials subject to sales through the market，while like domestic service suppliers are not similarly prohibited.

3.服务承诺减让表

以下是专家组在“中国—出版物案”中关于服务承诺减让表承诺义务的阐释。


CHINA-MEASURES AFFECTING TRADING RIGHTS AND DISTRIBUTION



SERVICES FOR CERTAIN PUBLICATIONS AND AUDIOVISUAL



ENTERTAINMENT PRODUCTS
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7.919 The Panel notes that WTO Members，including China，employ a uniform format for their services schedules. Each schedule consists of four columns. The heading of each column reads：（ⅰ） sectors or sub-sectors；（ⅱ） limitations on market access；（ⅲ） limitations on national treatment；and （ⅳ） additional commitments. In the second and third columns，inscriptions are made for each of the four modes of supply：cross-border，consumption abroad，commercial presence，and presence of natural persons，and may be taken in three forms：“Unbound”，“None” and specified limitations，to indicate no，full and partial commitments. As part of the schedule format，there is a separate section at the beginning of a schedule where a Member may inscribe market access and national treatment limitations that apply to all scheduled sectors，unless otherwise specified. Inscriptions in this section are called “horizontal commitments”.

7.920 This schedule structure gives each WTO Member flexibility in defining the precise scope of its commitments. Having chosen on which service sectors it wishes to commit，a Member may specify the exact extent to which these commitments are to apply by indicating full market access and national treatment，or partial or no commitment with respect to the four modes of supply. As stated，this case involves only the supply of distribution services through “commercial presence”，also known as “mode 3”. In the case of making partial commitment，a Member may inscribe limitations in one of the two columns：either under “limitations on market access” or under “limitations on national treatment”. If a limitation affects both market access and national treatment then，by a convention set out in Article XX：2 of the GATS （avoiding the need to repeat an inscription），it is to be inscribed only in the market access column.

7.921 We recognize that GATS schedules are an integral part of the GATS，and are thus legally part of the WTO Agreement. Consistent with Article 3.2 of the DSU，we interpret commitments in schedules according to the “customary rules of interpretation of public international law” which include Articles 31 and 32 of the Vienna Convention. For services commitments，this has been confirmed by the Appellate Body in US-Gambling
 ，which stated that

“［T］he task of identifying the meaning of a concession in a GATS Schedule，like the task of interpreting any other treaty text，involves identifying the common intention of Members....we consider that the meaning of the United States’GATS Schedule must be determined according to the rules codified in Article 31 and，to the extent appropriate，Article 32 of the Vienna Convention.”

7.922 Apart from the WTO Agreement and its constituent parts，various instruments have been recognized in previous dispute settlement cases as having potential value in assisting the interpretation of GATS schedules. These instruments include the 1991 United Nations Provisional Central Product Classification （hereafter “CPC”） and the GATT Secretariat document “Services Sectoral Classification List” （MTN.GNS/W/120，hereafter “W/120”），both of which deal with the classification of services. The Appellate Body has identified document W/120 and the 1993 Guidelines for the Scheduling of Specific Commitments under the GATS （hereafter the “1993 Scheduling Guidelines”），which are not binding on WTO Members，as supplementary means of interpretation within the meaning of Article 32 of the Vienna Convention.

第四节 GATS附件及有关部长级会议决定

GATS内容包括8个附件、
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 8项部长级会议决定，
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 以及单独附于《乌拉圭回合多边贸易谈判结果最后文件》之后的一项谅解。
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 这些文件中，5个长期适用附件是乌拉圭回合服务贸易“一揽子”协议中的重要组成部分，它们是：《关于第2条豁免的附件》《关于本协定下提供服务的自然人流动的附件》《关于金融服务的附件》《关于电信服务的附件》和《关于空运服务的附件》。五个附件中的前两个附件已在前面的内容中讨论过，这里我们将讨论后面三个附件的内容。

一 金融服务

1.背景介绍

金融服务包括两大类：保险及相关服务，银行及其他金融服务。
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 保险及相关服务包括寿险、非寿险、再保险和转分保、保险中介（经纪和代理），以及保险附属服务（咨询、精算、风险评估、理赔）。
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银行和其他金融服务中，银行服务包括所有银行提供的传统服务，如接受存款，各种类型的贷款，以及所有支付和货币转移服务。其他金融服务包括下列交易服务：外汇、衍生金融产品和各种类型的证券、证券承销、货币经纪、资产管理、结算和清算、提供和传送金融信息，以及咨询和其他附属金融服务。
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乌拉圭回合谈判在金融服务方面形成以下文件：GATS减让表；关于金融服务的决定；关于金融服务的第二附件；第二议定书；第五议定书；金融服务附件；关于金融服务承诺的谅解。

不少国家的GATS减让承诺，不仅内容十分有限，承诺的有效期也很短。《关于金融服务的决定》虽然规定金融减让承诺于1995年1月1日，在最惠国待遇的基础上与WTO的其他协定一起生效，但这些承诺的有效期却只到1995年6月30日。之后，成员可以重新审议减让承诺内容并提出最惠国待遇豁免内容。因此，这个决议事实上自动将减让谈判延续。《关于金融服务的第二附件》起到的作用同样如此，规定成员方可以在一个给定的期限内修改它们的金融减让表内容。

1995年的谈判于1995年7月28日结束，比预期的6月30日长。由于各方对谈判结果不满意，谈判只达成一个“过渡协议”（interim agreement）。但是，谈判还是取得不少进展。29个成员（欧盟算为一个），或进一步做出减让，或减少了最惠国待遇豁免范围。但也有国家决定采取广泛的最惠国待遇豁免，将减让改为互惠的形式。这些成果被当作《第二附件》的内容附在《关于金融服务的附件》中。

随着谈判不断进展，加上新成员的加入，乌拉圭回合谈判时对金融服务做出减让的76个国家，到1997年中已增至97个（欧盟算作15个）。1997年4月，谈判重新开始。成员方再次修改金融服务减让承诺和最惠国待遇豁免范围。同年12月，新减让产生，70个WTO成员方就56项金融服务项目达成减让协议，列为《第五议定书》内容。当《第五议定书》于1999年3月1日生效时，金融服务减让承诺的WTO成员总数达到了102个。

《第五议定书》的达成极大推进了金融服务的全球自由化进程。WTO成员承诺通过消除以下限制，开放对外金融服务的本国市场：（a）消除对当地金融机构的国外所有权限制；（b）消除对有关商业存在法律形式的限制（分支、下属、代理、代表处等）；（c）消除对有关现存经营扩展的限制。

《有关金融服务的附件》包含了保险、银行和其他金融服务的定义，并尽力将GATS的基本原则融入附件的特殊规则之中。

附件第1（b）条将GATS例外的“行使政府职权时提供的服务”定义为：（a）中央银行或货币管理机关或任何其他公共实体为推行货币或汇率政策而从事的活动；（b）构成社会保障法定制度或公共退休计划组成部分的活动；以及（c）公共实体代表政府或由政府担保或使用政府的财政资源而从事的其他活动。

第2条是所谓“审慎例外”（prudential carve-out）的规定：“尽管有本协定的任何其他规定，但是不得阻止一个成员为审慎原因而采取措施，包括为保护投资人、存款人、保单持有人或金融服务提供者对其负有信托责任的人而采取的措施。”审慎例外的规定，是为了保护金融系统的完整和稳定。但由于豁免范围界定含糊，很容易引起解释上的争议。

2.金融服务在GATS中的地位

1997年9月15日，WTO秘书处发表一篇题为《金融服务的市场开放与GATS的作用》
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 的研究文章。文章讨论了发展中国家和发达国家金融服务贸易自由化的利益和挑战，强调在银行、证券和保险市场上国际竞争的重要性，并承认以谨慎的态度采取金融政策保障投资者和消费者利益的做法。研究认为，金融行业自由化将会（a）增强竞争，提高行业效率，最终减低金融服务成本，提高服务高质量和提供更多的服务选择；（b）通过改进资源跨部门、跨国家和跨时间配置，以及通过改进管理风险和减少波动的方法，增加金融中介和投资机会；（c）促使政府提高宏观经济管理水平、信贷市场国内政策的干预水平，以及金融部门规章和监管的实施水平。

研究指出，金融服务自由化将对收入和经济增长产生积极的影响。开放金融行业的发达和发展中国家，通常比不开放金融市场的国家经济增长速度快。中国的香港地区和新加坡的经济发展，很大程度上得益于开放的金融服务。很多发展中国家，如阿根廷、巴西、加纳、匈牙利、印度尼西亚和巴基斯坦，也正逐渐融入国际金融市场。

研究证实，近年来，金融服务扩展迅速。自1970年以来，一些工业化国家金融服务业的就业增长为25%～50%，占据就业总量的3%～5%。而金融服务增值部分，在中国香港地区、新加坡、瑞士以及美国占据了GDP的7%～13%。金融服务的扩展，还体现在金融服务行业的增加。自1980年后期以来，放贷和证券交易，以及金融衍生品市场快速增长。1998年后期的美国，阿根廷和智利，银行资产的外国所有权已接近20%。1985～1995年期间，金融服务跨境贸易增长了三倍多。

研究同时指出，“宏观经济的稳定、结构性调整政策以及审慎的规章和监管”，是保障金融自由化利益必不可少的条件。此外，保持金融服务体系的稳定和安全十分重要。为此，GATS允许各成员采用审慎措施，保护投资者利益和成员国内金融系统的完整性和稳定性，允许为保持收支平衡而使用暂时的、非歧视性限制措施，以及出现严重收支平衡问题和外部金融困难时的转移。

研究最后指出，全面评估金融自由化所带来的利益与挑战得出一个结论：“任何成员在市场准入和国民待遇的基础上，为分享金融自由化利益而积极参与GATS多边谈判，将不会影响本国或本地区宏观经济的发展和规范政策的效果”。而实践中已有事例证明，“开放政策可能促进宏观经济的发展并增强规范政策的效果”。

3.《有关金融服务承诺的谅解》。

附件包含了一个十分独特的文件——《有关金融服务承诺的谅解》。文件的独特之处，在于用一种以开放程度“从高到低”的减让列表方式，取代了GATS第三部分所采纳的“单个国家、单一部门、特定减让”的列表方式，建立了一个高度自由化的标准承诺清单。但是，由于《谅解》不是GATS的一部分，DSU对其没有管辖权。它仅对OECD国家有约束力。
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《谅解》还包括其他一些重要的内容：接受《谅解》的成员承诺不采用与《谅解》规定的市场准入和国民待遇不相一致的限制措施。《谅解》的内容还包括垄断权、公共实体购买的金融服务、跨境贸易、商业存在、新金融服务以及人员的暂时进入等详细规则。

（1）一般义务

《谅解》要求参与成员除GATS第8条规定的政府采购以外，必须将现存垄断权列入减让表，并尽可能限制或消除这些垄断权力。
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 除政府采购以外，参与成员必须确保境内任何其他成员的金融服务提供者，在对公共实体提供金融服务时，享受最惠国和国民待遇。
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所有参与者，必须根据国民待遇原则，允许所有非居民金融服务提供者，直接或间接从事以下业务：（a）和下列内容有关的风险保险：（i）海运、商业航空、空间发射及搭载（包括卫星），包括：运输的货物，运输工具和因此而产生的责任；以及（ii）国际过境运输的货物；（b）再保险和转分保，以及附属保险服务（如风险评估、理赔、咨询和精算服务等）；（c）金融信息和金融数据加工的提供和转移；银行和其他金融服务咨询及其他附属服务，但不包括中介服务。
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参与成员应允许本土境内的其他成员服务提供者，建立或扩展其本土商业存在，包括收购现有企业。针对此类建立或扩展行为而设置的条款、条件和程序，必须与GATS总体义务保持一致。
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 同时，参与成员境内已经建立起来的金融服务机构有权提供新的金融服务。这种所谓“新的金融服务”，是指已在其他成员境内存在的新的服务内容，包括新的交付方式、全新的产品以及现存产品新的形式。
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参与成员有权保护私人数据、个人隐私以及个人记录和账户的机密信息。但保护必须遵守《谅解》的所有规定，并不得阻止金融服务提供者正常业务的开展，如信息传送（包括电子传送）、金融信息处理或设备转移等，也不得阻止遵守国际协定的进口规定的设备转移。
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（2）人员问题
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《谅解》要求参与成员允许下列在其境内从事，或正在建立商业存在的金融服务提供者暂时进入其领土：（a）拥有建立、控制和经营所设服务必需的专有信息的高级管理人员；（b）金融服务提供者经营方面的专家。此外，参与成员还应允许下列获得当地合格的人员进入：（a）计算机服务、电信服务和金融服务提供者账目方面的专家；（b）法律和精算专家。

（3）市场准入
 
[90]



《谅解》希望在不对本土金融服务提供者造成不公平歧视的情况下，通过要求参与成员消除或限制以下措施对金融服务提供者的负面影响，来促进金融服务的自由化进程：（a）阻止服务提供者在其境内提供所有许可的金融服务的非歧视性措施；（b）限制服务提供者将活动扩展到全部领土范围的非歧视性措施；（c）当外来服务提供者的服务集中在证券服务时实施的，同时适用于银行和证券服务的措施；（d）对外来服务提供者的市场进入、竞争或运营能力产生负面影响的其他措施，无论这些措施是否与GATS规定一致。

在消除上述提及的（a）和（b）类非歧视性措施时，只要不对本土服务提供者造成不公平歧视，《谅解》要求参与成员不限制和限定现有的市场机会，以及外来服务提供者已享有的整体利益。

（4）国民待遇
 
[91]



《谅解》的国民待遇义务，要求参与成员必须准予境内任何其他成员的服务提供者使用由公共实体经营的支付和清算系统，并使他们在普通的正常业务中，获得官方筹资和再融资的便利。但上述规定不包括授权使用成员贷方的最后贷款便利。

此外，成员必须确保在下列情形下，给予清算代理、证券期货交易所、证券期货市场、自律实体以及任何获得本土金融服务授权的组织或联合会成员完全的国民待遇：（a）当会员资格、参与或加入是获得本土同行相同从业条件的前提条件；（b）当上述自律组织、证券期货交易所、证券期货市场、清算机构或其他组织或协会获得某种特权或优惠时。

4.“中国—电子支付案”

在“中国—电子支付案”中，专家组对涉及金融服务市场准入、国民待遇和具体承诺减让表等的内容做出了分析和裁决。该案案情请参见附件五相关部分。

在下面裁定中，专家组详细阐释了中国金融服务承诺减让表的具体内容。


CHINA-CERTAIN MEASURES AFFECTING ELECTRONIC PAYMENT SERVICES



WT/DS413/R


7.63 The United States claims that，in sector 7.B，under the heading “Banking and Other Financial Services” of its GATS Schedule，China undertook market access and national treatment commitments with respect to subsector （d），which reads “ll payment and money transmission services，including credit，charge and debit cards，travellers cheques and bankers draft （including import and export settlement）” ［subsector （d）］. According to the United States，subsector （d） includes the electronic payment services supplied in connection with “credit，charge and debit cards”，and other payment card transactions....

7.66 The Panel must determine whether，as claimed by the United States，China has undertaken specific commitments on the services at issue under subsector （d） of its Schedule of Specific Commitments （China’s Schedule）. To do so，it will need to interpret China’s Schedule as well as relevant provisions of the GATS.

7.67 Article XX：1 of the GATS provides that each Member “shall set out in a schedule the specific commitments it undertakes”，notably on market access and national treatment. This schedule，according to Article XX：3，“shall form an integral part” of the GATS，and is thus legally part of the WTO Agreement. For that reason，GATS schedules must be interpreted according to the “customary rules of interpretation of public international law”，as codified in Articles 31 and 32 of the Vienna Convention.


1. Interpretation of subsector （d） in China’s Schedule


7.73 The parties have different views on the scope of subsector （d）. The United States argues that subsector （d） encompasses the services at issue. China disagrees and submits that this subsector covers issuing and acquiring services，which are not among the services at issue.

7.74…we will interpret subsector （d） as described in China’s Schedule in accordance with customary rules of interpretation. Therefore，we will first determine the ordinary meaning of relevant terms used to describe the services contained in subsector （d）. We shall then turn to the context，which includes，inter alia
 ，other elements of China’s Schedule，the GATS itself，the GATS Annex on Financial Services，and the schedules of other WTO Members. Finally，we shall consider the object and purpose of the GATS and the WTO Agreement. … we may turn to supplementary means of interpretation pursuant to Article 32 of the Vienna Convention as appropriate.


（a） Ordinary meaning ...


7.78 The Panel recalls that subsector （d） in China’s Schedule reads as follows：

All payment and money transmission services，including credit，charge and debit cards，travellers cheques and bankers draft （including import and export settlement）

7.79 We begin our textual analysis of the phrase “all payment and money transmission services” by examining the terms “payment”，“money” and “transmission”. We shall then turn to the terms “all” and “services”.



（ⅰ） Ordinary meaning of “payment”，“money” and “transmission” Dictionaries and glossaries



7.80 The Panel observes at the outset that，for the purpose of determining the ordinary meaning of the terms of subsector （d），dictionary definitions of those terms are a useful starting point. However，such definitions are not always sufficient. As the Appellate Body has explained：

［I］n order to identify the ordinary meaning，a Panel may start with the dictionary definitions of the terms to be interpreted. But dictionaries alone are not necessarily capable of resolving complex questions of interpretation，as they typically aim to catalogue all？meanings of words-be those meanings common or rare，universal or specialized.

7.81 We first consider the term “payment” in subsector （d）. The Shorter Oxford English Dictionary defines “payment” as “an act，or the action or process，of paying”. In turn，the verb “pay” is defined as “give （a person） money etc. that is due for goods received，a service done，or a debt incurred；remunerate. Also，hand over or transfer （money etc.） in return for something.” This general definition of “payment” is consistent with definitions in certain glossaries and specialized dictionaries submitted by the United States：（ⅰ） a “transfer of funds in any form between two parties”；or （ⅱ） the “transfer of money from one party to another with the assent of both parties”. We glean from these definitions that the three main elements in a payment are （ⅰ） there is a transfer，（ⅱ） what is transferred is money，and （ⅲ） the transferred money is due for goods，services or a debt incurred. The Panel next considers the term “money”. The Shorter Oxford English Dictionary provides the following general definition：

... A current medium of exchange in the form of coins and （in mod. use） banknotes；coins and banknotes collectively....Any object or material serving the same purposes as coins....Property，wealth，possessions，resources，etc.，viewed as convertible into coin or banknotes or having value expressible in terms of these.

7.82 In glossaries and specialized dictionaries，the term “money” is defined as the following：（ⅰ） “［a］nything which is immediately and generally acceptable for the discharge of a debt or in exchange for a good or service”；（ⅱ） “the means of facilitating the exchange of goods and services and the accumulation of financial wealth，commonly recognizable as banknotes，coins and bank deposits”；（ⅲ） “［a］nything that is generally acceptable as a means of settling debt. Money is said to have three main functions，being：a store of value；a means of exchange；and a means of debt settlement （cf. fiat money）”.

7.83 As one might expect，the definitions found in specialized dictionaries and glossaries are more technical than the general definition found in the Shorter Oxford English Dictionary；however，they are consistent with this definition. The definitions suggest that “money” can be characterized as （ⅰ） a generally acceptable means of exchange，（ⅱ） that represents wealth，and （ⅲ） is generally acceptable as payment.

7.84 Finally，the Panel considers the term “transmission”. The Shorter Oxford English Dictionary defines this term as “［c］onveyance or transfer from one person or place to another；the action or process of passing from one person，organism，generation，etc.，to another，as by personal contact，stored information，genetic inheritance，etc.” This definition suggests that the two main elements characterizing “transmission” are （ⅰ） a transfer，（ⅱ） from one person or place to another.

7.85 In sum，our analysis of definitions contained in dictionaries and glossaries suggests that the terms “payment”，“money” and “transmission”，when used in combination，refer to the transfer of a generally acceptable means of exchange from one person or place to another. The money transferred may be due for goods or services received，or for settling a debt. We continue our consideration of the ordinary meaning of the terms used in subsector （d） with an examination of industry sources.

Industry sources ...

7.89 The Panel begins by assessing whether it is appropriate to examine industry sources in addition to dictionaries for the purpose of determining the ordinary meaning of a term appearing in a GATS schedule. We acknowledge that，sometimes，industry sources may define a term in a way that might reflect self-interest and，thus，might be “biased and self-serving”，as argued by China. To that extent，we see some merit in China’s concerns about relying on such sources，without more. Nevertheless，we see no basis to completely disregard industry sources as potential relevant evidence of an ordinary meaning of a specific term in a particular industry. Indeed，we see no reason why a panel’s search for the ordinary meaning of any term should always be confined to regular dictionaries. A panel’s initial task in interpreting treaty provisions is to determine the ordinary meaning of the words used. If industry sources can be shown to assist with this task in a particular dispute，we see no reason why a panel should not refer to them. As with a panel’s consideration of dictionary definitions，however，panels must be mindful of the limitations，such as self-interest，that industry sources may present and should govern their interpretive task accordingly.

7.90 With these preliminary observations in mind，we now examine the relevance of the terms that appear in the industry sources referred to by the parties for purposes of the interpretation of the terms used in subsector （d）. We note that both parties refer to industry sources-sometimes the very same ones-but draw different conclusions from them. The United States argues that the way industry sources describe their own services confirms that EPS is a payment service that is one type of “all” “payment and money transmission service” falling within subsector （d）. China has not relied on industry sources to shed light on the meaning of “all payment ...”. In China’s view，“eading through the various corporate materials and other ‘industry sources’that the United States cites as evidence，one is struck not by the handful of references to the ‘payment industry’or ‘payment systems’，but rather by the far more numerous references to the telecommunications，data processing，and clearing and settlement services that these companies describe themselves as providing”.

7.91 The Panel notes that industry sources cited in this dispute refer to payment transactions，electronic payments and the various types of cards specifically identified in subsector （d） of China’s Schedule. We also note that the usage of these terms in industry sources is consistent with the definitions found in general dictionaries and more specialized glossaries that we examined in the preceding section. We find，however，that industry sources do little to shed further light on the scope of subsector （d）.


The expression “payment and money transmission services”


7.92 Having considered the ordinary meaning of “payment”，“money” and “transmission”，the Panel notes that these three elements must be examined in conjunction with the term “services”，which they qualify. Our understanding is that the phrase “payment and money transmission services” refers to，respectively，“payment services” and “money transmission services”. The parties and third parties in this dispute have the same reading. What is thus at stake in this dispute is the scope of the expressions “payment services” and “money transmission services”. ...

7.95 The Panel observes that the GATS provides no definition of the word “service”，although it defines related concepts，such as the supply of a service and a service supplier. Paragraph 5（a） of the GATS Annex on Financial Services defines a “financial service” as “any service of a financial nature offered by a financial service supplier of a Member”，and contains a list of financial services that comprises “all payment and money transmission services，including ...” under subsector （ⅷ）.

7.96 It is clear to the Panel that the supply of a “payment service” is not the same thing as the act of paying for goods or services. Purchasers who，on their own account，pay merchants for goods or services received are not thereby providing a “payment service” to these merchants. The payment in such case is what a purchaser gives in return for the good or service received，and not a separate service received by the merchant. Thus，“payment services” in our view are supplied，if at all，by a person or entity other than the payer or payee. Typically，when payment instruments other than cash are used，a third party intervenes between the payer and the payee，in order to facilitate or make possible the “act of paying”. The same can be said about “money transmission services”，since transmitting money normally involves the participation of an intermediary to ensure that the money is transferred from one party to another.

7.97 We consider，therefore，that whoever supplies a “payment service” does not “pay”，but makes the payment between payer and payee，for example by processing payment transactions involving the use of credit cards，debit cards，or other such instruments. Similarly，when it comes to “money transmission services”，the supplier of the service intervenes between the sender and the recipient （payer and payee） to ensure that the money is transmitted. In our view，a “money transmission service” encompasses，among other situations，those where the supplier either transmits the funds from the payer’s account to the payee’s account （as in the three-party model） or connects the parties involved in a payment transaction，and ensures that payment instructions are executed and funds are transferred pursuant to the transaction （as in a four-party model）. Hence，suppliers of “payment and money transmission services” are providing a “service” that facilitates and enables payments and money transmissions. For that reason，we agree with the United States that “payment and money transmission services” include those services that “manage”，“facilitate” or “enable” the act，of paying，or transmitting money.


Ordinary meaning of “all”


7.98 As noted，subsector （d） begins with the word “all”. It is the only subsector in the financial services section of China’s Schedule that does so. Subsector （ⅷ） of the GATS Annex on Financial Services，on which，according to China，subsector （d） of China’s Schedule is based，also starts with the word “all”.

7.99 Consistent with the principle of effective treaty interpretation，we consider that the word “all” before “payment and money transmission services” must be given meaning and effect. In our view，the use of the term “all” manifests an intention to cover comprehensively the entire spectrum of “payment and money transmission services”. More particularly，this term indicates to us an intention to include all services essential to payment and money transmission，all means of payment and money transmission （i.e. paper-based，card-based and others），and all associated business models （e.g. four-party model，three-party model and any variations thereof）.

7.100 Our analysis of the ordinary meaning of the relevant text indicates that “payment and money transmission services” include those services that “manage”，“facilitate” or “enable” the act of paying or transmitting money. Finally，we concluded that the use of the term “all” manifests an intention to cover comprehensively the entire spectrum of payment and money transmission services.

7.101 Having determined the ordinary meaning of these terms，we shall turn now to the contextual elements of the phrase “all payment and money transmission services”.


（b） Context


7.102 Pursuant to the rule codified in Article 31（2） of the Vienna Convention，the “context” within which a treaty provision shall be interpreted notably comprises the text of the treaty，including its preamble and annexes. For the purpose of interpreting a Member’s GATS schedule，the Appellate Body found in US-Gambling that the context includes （ⅰ） the remainder of the Member’s schedule；（ⅱ） the substantive provisions of the GATS；（ⅲ） the provisions of covered agreements other than the GATS；and （ⅳ） the GATS schedules of other WTO Members.

7.103 When looking at the remainder of a Member’s schedule as part of a contextual analysis，panels and the Appellate Body have considered several aspects. For instance，in US-Gambling，the Appellate Body examined the structure of the schedule. In China-Publications and Audiovisual Products，the Appellate Body considered such aspects as the contextual relevance of the sectoral heading at stake；market access，national treatment and additional commitments under the subsector at stake；subsectors adjacent to the services at stake；and commitments scheduled under another related sector.

7.104 In the present dispute，we therefore consider that our examination of the context should，as also reflected in the parties’arguments，cover the following elements：（ⅰ） the rest of subsector （d）；（ⅱ） the headings in the sector at stake；（ⅲ） market access，national treatment and additional commitments in the sector at stake；（ⅳ） the structure of the GATS；（ⅴ） the GATS Annex on Financial Services；and （vi） the schedules of other WTO Members. We shall examine these different contextual elements in turn.



（ⅰ） The rest of subsector （d）



7.105 We recall that subsector （d） of China’s Schedule reads as follows：

［A］ll payment and money transmission services，including credit，charge and debit cards，travellers cheques and bankers drafts （including import and export settlement）

7.106 The phrase “［A］ll payment and money transmission services” in subsector （d） of China’s Schedule is immediately followed by the phrase：“including credit，charge and debit cards，travellers cheques and bankers drafts （including import and export settlement）”. We observe that this phrase is similar to that found in subsector （ⅷ） of the Annex on Financial Services，on which，according to China，subsector （d） is based. The only difference is the parenthetical addition “（including import and export settlement）” in subsector （d）. We shall examine first the phrase “including credit，charge and debit cards，travellers cheques and bankers drafts” and shall then turn to the parenthetical addition.


The phrase “including credit，charge and debit cards，travellers cheques and bankers drafts” ...


7.109 The Panel first observes that the phrase “including credit，charge and debit cards，travellers cheques and bankers drafts” refers to payment and money transmission instruments，not to services. In our view，this phrase sets out various types of instruments that require payment and money transmission services for them to work effectively. We also note that the instruments listed are preceded by the word “including”. As explained by the panel in China-Publications and Audiovisual Products，“the word ‘including’in ordinary usage indicates that what follows is not an exhaustive，but a partial，list of all covered items”. In a similar vein，we consider that the phrase “including credit，charge and debit cards，travellers cheques and bankers drafts” in subsector （d） provides a non-exhaustive list of instruments used in connection with payment and money transmission services. In the Panel’s view，the explicit reference to “credit，charge and debit cards” in subsector （d） of China’s Schedule sheds light on the type of services covered by the phrase “all payment and money transmission services” as it appears in China’s Schedule. It notably suggests that the phrase covers payment and money transmission services that are essential for the use of the enumerated instruments.

7.110 Turning to dictionary definitions，a “credit card” is “a card issued by a bank，business，etc.，authorizing the acquisition of goods and services on credit”. A “charge card” is “a credit card，esp. for use at a particular store or chain of stores or for an account which must be cleared in full on receipt of a statement”. A “debit card” is defined as “giving the holder access （through a computer terminal） to an account in order to transfer funds to another’s account when making a purchase，etc.” These general definitions are confirmed by definitions found in more specialized glossaries，such as the BIS Glossary of terms used in payment and settlement systems. Moreover，“credit，charge and debit cards” are commonly associated with EPS suppliers，which own and licence card brands. Finally，we note that definitions of “travellers cheques” and “bankers drafts” also identify them as payment and money transmission instruments involving transmission of money.

7.111 Accordingly，we find that the phrase “including credit，charge and debit cards，travellers cheques and bankers drafts”，which sheds light on the types of services covered by the phrase “all payment and money transmission services”，refers to an illustrative list of payment and money transmission instruments. Dictionary definitions identify these instruments as instruments enabling the holder to make payments without cash and to transfer money from one person or place to another. Consequently，the list confirms that “ll payment and money transmission services” refers to those services that are essential to the processing and completion of transactions using payment cards. The Panel considers that such transactions include not only those involving，for instance，the use of a credit card at a POS terminal for the purpose of a good or service，but also those involving the use of a credit，debit or ATM card for the purpose of withdrawing cash from an ATM. In the Panel’s view，the latter constitutes a form of money transmission service.


The reference to “（including import and export settlement）” ...


7.114 The Panel notes that，as pointed out above ...the words in parenthesis-“including import and export settlement”-do not appear in subsector （ⅷ） of the Annex；they were added by China to its Schedule. Consistent with the principle of effective treaty interpretation，these words must be given meaning.

7.115 In our view，the terms “import and export” suggest that the parenthetical phrase refers to payment services supplied in connection with international trade transactions. China appears to hold a similar view as it considers that the phrase refers to the services that banks provide as payment intermediaries for import and export transactions. We observe that the parenthetical phrase qualifies inter alia
 the expression “bankers drafts”，which generally refers to a draft drawn by a bank on itself. Bankers’drafts are payment instruments used in international trade transactions between importers and exporters. Like other payment instruments listed in subsector （d），bankers’drafts must be settled in order to complete the transaction. In our view，the word “settlement” at the end of the phrase refers to the completed transaction. Therefore，the parenthetical phrase serves to confirm that payment services for transactions between importers and exporters where payment occurs by means of bankers’drafts are covered by subsector （d） of China’s Schedule.

7.116 We note China’s argument that the fact that subsector （d） does not use the word “clearing” should be given interpretative significance. In the Panel’s view，the fact that the word “clearing” is not mentioned in the bracketed language does not mean that no clearing is involved in situations where bankers’drafts are used. Bankers’drafts，like any other type of cheque，are normally cleared before they are settled. We also note that various sources suggest that clearing is usually a prior step to settlement：the term “clearing” is defined as “［t］he system of settling payments due from one bank to another” or “［t］he exchange of mutual claims by financial institutions with settlement of the net balance”. Settlement marks the final stage in an import/export transaction completed through bankers’drafts. Hence，in our view，“clearing” of a bankers’draft is implied in the parenthetical phrase.

7.117 We understand China’s arguments to suggest that the language in parentheses applies primarily to letters of credit. We agree that letters of credit are payment instruments used in international trade transactions and that payment services to complete transactions through letters of credit arguably can fall under subsector （d）. Thus the words “including import and export settlement” might also relate to letters of credit. We observe，however，that letters of credit are not mentioned in the illustrative list under subsector （d）. Moreover，a parenthetical phrase is a grammatical device often used to link the words in parenthesis to language that precedes them. Here，the parenthetical phrase follows a list of instruments that does not include letters of credit. In our view，it is implausible that the parenthetical phrase relates primarily to letters of credit，i.e. a payment instrument that has not even been included in the list that precedes the parenthetical phrase.

7.118 The Panel therefore concludes that the parenthetical addition “（including import and export settlement）” in China’s Schedule confirms that subsector （d） includes settlement，and by implication clearing，e.g. when bankers’drafts are used as payment instruments for transactions between importers and exporters. We perceive no sound basis for assuming that subsector （d） includes settlement，and where appropriate clearing，of transactions involving the use of bankers’drafts，but that it would exclude settlement and clearing of transactions involving the use of the other payment instruments listed in subsector （d）. In our view，the parenthetical phrase merely seeks to make explicit-in relation to one particular type of transaction-something that the broad phrase “［a］ll payment and money transmission services ...” already contains implicitly.


Summary of findings on the phrase “including credit，charge and debit cards，travellers cheques and bankers drafts （including import and export settlement）”


7.119 Our examination of the phrase “including credit，charge and debit cards，travellers cheques and bankers drafts” in subsector （d） as immediate context for interpreting the preceding words “［a］ll payment and money transmission services”，led us to conclude that this phrase is an illustrative list which provides confirmation that the phrase “［a］ll payment and money transmission services” includes those services that are essential to the processing and completion of transactions using payment cards. Moreover，the parenthetical addition “（including import and export settlement）” confirms that subsector （d） includes settlement，and by implication clearing，when bankers’drafts are used as payment instruments for transactions between importers and exporters. The parenthetical addition also suggests to us that settlement and clearing of transactions involving the use of other payment instruments listed in subsector （d） would likewise be classifiable under this subsector.

7.120 We now proceed to examine whether other contextual elements confirm or undermine these conclusions.



（ⅱ） Other elements of China’s ScheduleThe subheading “Banking services as listed below” in the sectoral column of China’s Schedule ...



7.124 The Panel notes that the heading “B. Banking and Other Financial Services ...” in China’s Schedule encompasses four categories，namely “Banking services as listed below”，“Motor vehicle financing by non-bank financial institutions”，“Other financial services as listed below”，and “Securities”.Subsector （d） is listed under the subheading “Banking services as listed below”. The four categories are specific to China’s Schedule：they are not present in the GATS Annex on Financial Services and do not appear in other WTO Members’GATS schedules.

7.125 Turning first to the ordinary meaning of “banking”，this term is defined as （ⅰ） “the provision of payments facilities，credit，and capital to individuals，firms，and the government. ...”；（ⅱ） “the business of banks”；and （ⅲ） “the area of finance related to taking of deposits，granting of loans，and provision of other financial services，which may include investment，trading，and advisory”. We observe that these definitions do not indicate that “banks” are necessarily the exclusive providers of “banking” services.

7.126 We also observe that all of the services listed in subsectors （a） to （f） under the subheading at issue are commonly supplied by banks，but non-bank financial services suppliers can also supply them. For example，deposits ［subsector （a）］can be taken by post offices；loans （subsector （b）） can be granted by post offices and finance companies；leasing services （subsector （c）） can be supplied by leasing companies；money can be transferred （subsector （d）） by post offices or other specialized suppliers；guarantees （subsector （e）） can be granted by finance companies；and foreign exchange （subsector （f）） can be traded by specialised foreign exchange dealers and brokers. Hence，in practice，different types of entities can supply the services listed in subsectors （a） to （f）.

7.127 Moreover，the commitments contained in the market access column，which are relevant context for interpreting the subheading at issue，make reference to “finance companies”，which are non-bank entities. Finally，the additional commitments column under the subheading “Banking services ...” contains a reference to “financial leasing corporations” which are also non-bank entities. With these considerations in mind，it is clear to us that “banking services” as that term appears under the subheading at issue includes services supplied by banks and non-banks.

7.128 China argues that “［c］onsistent with this ordinary meaning ［i.e. the ordinary meaning of banking services，which，according to China，refers to ‘services provided by banks’］，all of the services listed under the heading of ‘banking services’are services that are typically provided by banks，finance companies，and other types of financial institutions.” In other words，China’s argument amounts to saying that “services provided by banks” are “services provided by banks and non-banks”.

7.129 Moreover，as pointed out by the United States，when China wished to undertake a commitment with respect to a certain category of supplier only，it did so explicitly，such as in the subsector “［m］otor vehicle financing by non-bank financial institutions”.

7.130 Furthermore，the Panel observes that，as evidenced by the arguments presented by both the United States and China，there is a close historical association between banks and EPS suppliers. Both parties have made reference to the fact that certain United States’EPS suppliers were operated as associations of banks until 2006，i.e. until well after China’s accession to the WTO in 2001. If，as argued by China，the identity of the supplier is relevant for purposes of classifying services，then those EPS suppliers were arguably providing “banking services” as China defines that term （i.e. services supplied by banks） until they changed their corporate form in 2006. The Panel has already indicated that it does not share China’s narrow interpretation of the term “banking services”. Having said that，the Panel agrees with the United States that the classification of a service should not change solely because the suppliers of that service modify their ownership structure or legal form. Such an interpretative approach to classification would undermine the predictability，security and clarity of GATS specific commitments.

7.131 We also find relevant in this respect evidence submitted by China （to which we referred in connection with determining whether the services in question are supplied as integrated services） demonstrating that，in France，for example，the authorization system for payment card transactions is operated by CB，an association of banks. Moreover，clearing and settlement of retail payments transactions，including payment card transactions，is operated by STET Inter-bank Payment Services，an institution created and still owned by five banks in France. In our view，this is further evidence of the continuing link between banks and EPS.

7.132 Finally，as noted above，the heading “B. Banking and Other Financial Services ...” encompasses four subheadings，namely，“Banking services as listed below”，“Motor vehicle financing by non-bank financial institutions”，“Other financial services as listed below”，and “Securities”. The subheadings “Banking services as listed below” and “Other financial services as listed below” group together，respectively，six and two subsectors. We note that the pattern of market access and national treatment commitments under each of these four subheadings is different. Hence，in our view，the heading “Banking services as listed below” may also serve a practical purpose，which is to separate China’s commitments that apply in the same way to subsectors （a） to （f） from its commitments that apply only to certain categories of services （motor vehicle financing by non-bank financial institutions） or to other services listed further down in China’s Schedule （namely，other financial services...and securities）. As indicated，China has undertaken different market access and national treatment commitments under the four subheadings in question.

7.133 In sum，our analysis of the subheading “Banking services as listed below” leads us to conclude that this subheading is not indicative of an intention to circumscribe the commitments under subsectors （a） to （f） to a certain category of services suppliers，namely banks. Rather，this subheading indicates that the services concerned are typically supplied by banks，or were typically provided by banks in the past. This does not detract from the fact，however，that some of these services can be，and are，also provided by other types of financial entities. Additionally，and from a more practical point of view，this subheading may also serve to separate commitments undertaken in respect of subsectors （a） to （f） from different commitments undertaken in respect of other subsectors listed further down in China’s Schedule.

7.134 We conclude therefore that the placement of subsector （d） under the heading “Banking services as listed below” does not contradict our view explained above that subsector （d） encompasses services that are essential to the processing and completion of transactions using payment cards.


The market access commitment under mode 1


7.135 In its arguments concerning the scope of the market access commitment undertaken by China under mode 1，the United States submits that the word “Unbound” in China’s market access commitment under mode 1 is followed by the qualifying phrase “except for the following，” which in turn is further elaborated by two sentences that describe elements of the services within subsector （d） for which China has undertaken mode 1 commitments，namely：

- Provision and transfer of financial information，and financial data processing and related software by suppliers of other financial services；

- Advisory，intermediation and other auxiliary financial services on all activities listed in subparagraphs （a） through （k），including credit reference and analysis，investment and portfolio research and advice，advice on acquisitions and on corporate restructuring and strategy.

7.136 For the United States，China’s mode 1 commitment must be understood as recognizing that elements of “payment and money transmission” services include “provision and transfer of financial information” and “advisory，intermediation and other auxiliary services”，to the extent that such elements are integral to the core service，and that the service of which they form a part is properly classified within “payment and money transmission” services and not in subsector （k） or （l） of China’s Schedule.

7.137 China replies that，in an effort to “jam” all of the services at issue into the exception to China’s unbound mode 1 inscription for subsector （d），the United States takes the position that all five of the “components” of the services at issue match the descriptions of subsectors （k） and （l）. By doing so，the United States removes everything from the basket of subsector （d） and，as a result，has nothing left in this subsector.

7.138 The Panel is of the view that the market access entry under mode 1 constitutes relevant context for the purpose of interpreting the scope of subsector （d）. The Panel refers to its detailed discussion of China’s market access commitment under mode 1 in Section VII.F.1（a） below. There，the Panel finds that this entry is properly understood as referencing China’s mode 1 market access commitment for subsectors （k） and （l）. Hence，the context provided by the market access entry under mode 1 does not suggest an interpretation that is different from that suggested by the other contextual elements examined so far. In other words，the mode 1 market access commitment does not contradict our conclusion that subsector （d） encompasses services that are essential to the processing and completion of transactions using payment cards.



（ⅲ） The GATS Annex on Financial ServicesThe scope of subsector （Xⅳ） in the Annex



7.139 Article XXIX of the GATS （Annexes） states that “he Annexes to this Agreement are an integral part of this Agreement”. Pursuant to that provision，the GATS Annex on Financial Services is treaty text. Moreover，it constitutes context for purposes of interpreting China’s Schedule，which is itself an integral part of the GATS. Paragraph 5 （Definitions） of the Annex contains several definitions and a classification of financial services that WTO Members may use-and many of them did use-when scheduling their commitments on financial services. We recall that China stated that it scheduled its financial services commitments by reference to the definition of financial services set forth in the Annex. We shall therefore turn to the Annex as relevant context for the interpretation of China’s Schedule.

7.140 Subsector （Xⅳ） in paragraph 5（a） of the Annex，which falls under the heading “Banking and other financial services （excluding insurance）”，states as follows：Settlement and clearing services for financial assets，including securities，derivative products，and other negotiable instruments...

7.144 The Panel observes that the parties do not dispute that payment card transactions must be cleared and settled. They disagree，however，where the clearing and settlement of payment card transactions should be classified. We recall that our interpretation of subsector （d） thus far has led us to the view that this subsector includes those services that are essential to the processing and completion of transactions using payment cards. We also concluded，in paragraph 7.118 above，that the parenthetical addition “（including import and export settlement）” confirms that subsector （d） includes settlement，and by implication clearing. Consistent with this view，clearing and settlement of payment card transactions should a priori be classified under subsector （d），because they are essential services to complete a payment card transaction. We also recall that，although we decided to begin our analysis with subsector （d） of China’s Schedule，we also said that we would turn to subsector （Xⅳ） of the Annex before reaching a final conclusion on the scope of subsector （d）.

7.145 Starting with an examination of the ordinary meaning of the terms “clearing”，“settlement” and “financial assets”，the Panel notes the following definitions：

Clearing：“process of transmitting，reconciling and，in some cases，confirming payment orders or security transfer instructions prior to settlement，possibly including the netting of instructions and the establishment of final positions for settlement” or “（a） the exchange of the payment instrument or of relevant payment information between the payer’s and the payee’s financial institutions，and （b） the calculation of claims for settlement”.

Settlement：“an act that discharges obligations in respect of funds or securities transfers between two or more parties” or “a transfer of funds to complete one or more prior transactions that were made subject to final settlement. Settlement is the point at which underlying claims and obligations are satisfied”.

Financial assets：“［m］oney and claims，as distinct from physical assets such as land，buildings，or equipment. Financial assets include money，securities constituting a claim to receive money，such as bills or bonds，and shares giving indirect ownership of the physical assets of companies. The claims held as financial assets include the obligations of individuals，companies，and governments，domestic and foreign. Financial assets include shares in financial institutions，and derivatives such as options.” Other definitions describe a “financial asset” as “［a］n asset that is either cash，a contractual right to receive cash，or the right to exchange a financial instrument with another entity under potentially favourable terms or an equity instrument of another entity”；or “assets in the form of stocks，bonds，rights，certificates，bank balances，etc.，as distinguished from tangible，physical assets ...”.

Financial：“of or pertaining to revenue or money matters”.

7.146 An examination of dictionary definitions and other specialized glossaries suggests that the ordinary meaning of the words “clearing” and “settlement” refers to activities that are relevant for both retail payment instruments and securities. The ordinary meaning of the term “financial assets” encompasses virtually all financial instruments. We also observe that definitions of the terms used in subsector （Xⅳ） may overlap with definitions of terms in subsector （d）-for instance，“settlement” and “payment” are almost synonymous. It is difficult，therefore，to ascertain the scope of subsector （d） of China’s Schedule and that of subsector （Xⅳ） of the Annex based solely on the ordinary meaning of the terms used in these sector descriptions. We also recall that the Appellate Body has cautioned against using dictionary definitions in a mechanical manner.

7.147 Thus，while we agree with China that an interpretation of the term “financial assets” must begin with the ordinary meaning of the terms，our interpretation cannot end there. We recall that，pursuant to Article 31（1） of the Vienna Convention，the ordinary meaning of “financial assets” must be interpreted “in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose” . With this in mind，we now turn to the phrase “including securities，derivative products，and other negotiable instruments”，which follows immediately after the words “settlement and clearing for financial assets” in subsector （Xⅳ） and hence constitutes immediate context.

7.148 The United States argues that illustrative lists may be more than merely non-exhaustive lists of examples. They may also inform the overall scope of a provision and the meaning of a term that they illustrate. An examination of each of the items in the illustrative list in subsector （Xⅳ） demonstrates that retail receipts，such as a claim on a payment card，are not the same type of financial asset as the items included in the illustrative list （“securities”，“derivative products” and “other negotiable instruments”）. According to the United States，the illustrative list of financial assets in subsector （Xⅳ） indicates that the scope of those assets is limited to tradable investment instruments，which supports the conclusion that the term “financial assets” as used in subsector （Xⅳ） is intended to be limited to these types of instruments.

7.149 China submits that the three examples in the illustrative list do not constitute an exhaustive list of what constitutes a “financial asset” under subsector （Xⅳ）. Moreover，according to China，the United States tries to work backwards from these examples to limit the ordinary meaning of the term “financial assets” to what it calls “tradeable financial instruments” or，alternatively，“tradeable investment instruments”. For China，the reference to “negotiable instruments” in subsector （Xⅳ） unambiguously includes retail payment instruments such as cheques and traveller’s cheques. Like securities and derivatives，these are “financial assets” within the ordinary meaning of that term because they give rise to claims for payment. Moreover，China contends that because subsector （ⅷ） of the Annex provides examples of negotiable instruments as types of “payment services”，the drafters understood that the clearing and settlement of these instruments under subsector （Xⅳ） is distinct from the issuance and acceptance of these instruments under subsector （ⅷ）.

7.150 The Panel is of the view that the list contained in subsector （Xⅳ） sheds light on the type of clearing and settlement services covered under that subsector. In this respect，we recall the view of the panel in China-Publications and Audiovisual Products that “the word ‘including’in ordinary usage indicates that what follows is not an exhaustive，but a partial，list of all covered items”. We find this statement to be correct in the specific context of subsector （Xⅳ），and so，like the parties，we regard the list as illustrative. Accordingly，we conclude that this illustrative list is a non-exhaustive enumeration of the kinds of “financial assets”，the clearing and settlement of which are classified under subsector （Xⅳ）.

7.151 We observe that although the parties appear to concur that the illustrative list in item （Xⅳ） informs the understanding of the term “financial assets”，they reach different conclusions on the meaning and scope of that term. For the United States，illustrative lists “may help to inform the overall scope of a provision and the meaning of a term that they illustrate”. For China，the reference to “negotiable instruments” in the illustrative list of subsector （Xⅳ） “necessarily informs the understanding of the term ‘financial assets’”.

7.152 We now turn to the specific financial instruments listed in the illustrative list of subsector （Xⅳ），i.e. securities，derivative products，and other negotiable instruments，and start with an examination of their ordinary meaning：

Security：“A document held by a credit as guarantee of his or her right to payment；a certificate attesting ownership of stock，shares，etc.；the financial asset represented by such a document. Also （US），such a document issued to investors to finance a business venture”；or “A pledge of financial or physical property to be surrendered in the event of failure to repay a loan. Any medium of investment in the money market or capital market，e.g. a money-market instrument，a bond，a share. A term used to refer only to bonds，and shares，as distinct from money-market assets.”

Derivative product：“An arrangement or instrument （such as a future，option，or warrant） whose value derives from and is dependent on the value of an underlying asset.”；or “a financial contract the value of which depends on the value of one or more underlying reference assets，rates or indices. For analytical purposes，all derivatives contracts can be divided into basic building blocks of forward contracts，options or combinations thereof.”

7.153 Definitions found in general and specialized dictionaries suggest that “securities” （ⅰ） are a medium of investment，（ⅱ） attest ownership rights and （ⅲ） grant financial returns. Derivative products essentially share these same characteristics.

7.154 We consider now the ordinary meaning of the term “negotiable instruments”. The word “negotiable” is defined as follows：“［o］f a bill，draft，cheques，etc.：transferable or assignable in the course of business from one person to another simply by delivery.”A “negotiable instrument” is “a document of title that can be freely negotiated ...” or “unconditional order or promise to pay an amount of money，easily transferable from one person to another”. The characteristics of “negotiable instruments”，as identified in specialized dictionaries，are that they （ⅰ） are easily transferable from one person to another，and （ⅱ） can be freely negotiated.

7.155 In our view，the reference to “securities，derivative products and other negotiable instruments” indicates that this subsector deals with financial assets which have in common the characteristic of being “negotiable”. Many types of financial instruments are negotiable and some retail payment instruments listed under subsector （d） of China’s Schedule，such as traveller’s cheques and banker’s drafts，may be negotiable. In contrast，we observe，and the parties seem to agree，that plastic payment cards and sales slips signed in connection with payment card transactions are not negotiable instruments because they are neither transferable nor can they be traded on a market. Hence，on this basis we consider that payment cards and sales slips do not fall within the category of “other negotiable instruments” referred to in the illustrative list of subsector （Xⅳ）.

7.156 China argues，however，that payment cards have “common features” with bankers’drafts and traveller’s cheques in the sense that each of these instruments gives rise to inter-bank claims for payment between acquiring banks and issuing banks，and that such claims need to be cleared and settled. China concludes that，“since it is beyond any reasonable dispute that the clearing and settlement of negotiable instruments is encompassed by item （Xⅳ），it would be arbitrary and illogical to conclude that clearing and settlement services for certain types of retail payment instruments are covered by item （Xⅳ），while clearing and settlement services for other types of retail payment instruments are covered by item （ⅷ）”.

7.157 The United States submits that there are many types of negotiable instruments and，while some are used for payments （for example，cheques），others are used as investment vehicles （for example，commercial paper）. The reference to “negotiable instruments” in subsector （Xⅳ） does not include all such instruments. In the United States’view，subsector （Xⅳ） only indicates that there are negotiable instruments that settle and clear like securities and derivative products. However，subsector （Xⅳ） cannot be read properly to mean that all negotiable instruments are settled and cleared like securities and derivative products. Thus，the United States considers that to the extent a negotiable instrument appears in subsector （ⅷ），it is not a negotiable instrument referred to in subsector （Xⅳ）.

7.158 The Panel observes that，according to China，the clearing and settling of payment card transactions should be covered under subsector （Xⅳ） because payment cards have “common features” with other payment instruments listed in subsector （d） （for example，bankers’drafts and travellers’cheques），these “common features” being，in China’s view，that “（1） each is a type of payment instrument that is issued by banks；and （2） that each of these instruments gives rise to inter-bank claims for payment between acquiring banks and issuing banks，which such ［sic］ claims need to be cleared and settled.”In other words，China’s interpretation brings the clearing and settlement of non-negotiable payment instruments，such as payment cards，within the scope of subsector （Xⅳ）. What appears to matter most，in China’s view，is that clearing and settlement services for all financial instruments，whether negotiable or not，be classified in the same subsector.

7.159 It is not clear to us，however，how this interpretative approach can be reconciled with the terms used in subsector （Xⅳ）. First，we note that subsector （Xⅳ） does not refer to “all settlement and clearing services”，in contrast to the “［a］ll payment and money transmission services” found in subsector （d）. Furthermore，we observe that the illustrative list includes two specific terms-“securities and derivative products”-and a broader，residual category-“other negotiable instruments”. The adjective “other” ties “negotiable instruments” back to “securities” and “derivative products”，thereby establishing a nexus between these three categories of instruments. Reading the term “other negotiable instruments” with reference to the terms “securities” and “derivative products” that precede it supports the conclusion that the term “negotiable instruments” does not include any and all instruments that are “negotiable”. We note in this respect that the illustrative list does not say “any other negotiable instruments” or “other negotiable instruments of any kind”. Thus，we consider that the term “other negotiable instruments”，read in its context，covers only those instruments that share essentially the same characteristics as securities and derivative products.

7.160 Turning to the term “securities”，we noted above that this term is defined as a means of investment attesting ownership rights and granting financial returns. We also noted that derivative products essentially share these same characteristics. In our view，payment cards and other payment instruments listed in subsector （d） do not share these characteristics. In particular，payment instruments are not a means of investment，do not grant ownership rights and do not yield financial returns. Hence，we agree with the United States that instruments listed in subsector （d），such as travellers’cheques，although potentially negotiable，are not among the negotiable instruments falling within subsector （Xⅳ）.

7.161 Furthermore，we find convincing the arguments and factual evidence submitted by the United States that there are many practical differences between the systems used to clear and settle investment instruments of the kind referenced in subsector （Xⅳ） and the systems used to clear and settle payment instruments，such as those mentioned in subsector （d）. These differences relate to the following：（ⅰ） the financial instruments involved and the value of typical transactions；（ⅱ） the market participants involved in the transaction and related processing；（ⅲ） the infrastructure needs for such processes to occur safely and efficiently；and （ⅳ） regulatory oversight and systemic risk to the financial system. The distinction between payment systems and securities infrastructure as distinct components of the market infrastructure is common in many countries，including in China.

7.162 China does not contest the differences between clearing and settlement of payment instruments，on the one hand，and securities and derivatives，on the other hand. China argues，however，that these differences are not relevant to the interpretation of the term “financial assets” and do not change the ordinary meaning of the term “negotiable instruments”. We disagree. In our view，classification of services is not an abstract exercise；due regard should be had to market and regulatory realities. A classification approach reflecting，and in accord with，those realities contributes to the clarity and，therefore，security and predictability，of GATS specific commitments. Our reading of the scope of subsector （Xⅳ） in the Annex and that of subsector （d） in China’s Schedule is consistent with these considerations，because it takes due account of （ⅰ） the way payment systems are generally organized and regulated，as well as （ⅱ） the essential differences between the settling and clearing of payment instruments and of securities and other negotiable instruments.

7.163 In sum，we find that subsector （Xⅳ） encompasses the clearing and settlement of financial instruments sharing essentially the same characteristics as securities，derivative products and other negotiable instruments. More particularly，we consider that subsector （Xⅳ） covers the clearing and settlement of financial instruments which have investment attributes，grant ownership rights and yield financial returns. Our conclusion is also based on the important practical differences between，on the one hand，the clearing and settlement of financial assets like securities and，on the other hand，the clearing and settlement of payment transactions. Hence，it is our view that retail payment instruments listed in subsector （d） of China’s Schedule are not “financial assets” within the meaning that term has in subsector （Xⅳ） of the Annex and，therefore，transactions based on the payment instruments listed in subsector （d），including payment cards，are not cleared and settled under subsector （Xⅳ）.


Subsector （ⅹ） of the Annex


7.164 Subsector （ⅹ） in paragraph 5（a） of the Annex on Financial Services reads as follows：

（ⅹ）Trading for own account or for account of customers，whether on an exchange，in an over-the-counter market or otherwise，the following：

（A）money market instruments （including cheques，bills，certificates of deposits）；

（B）foreign exchange；

（C）derivative products including，but not limited to，futures and options；

（D）exchange rate and interest rate instruments，including products such as swaps，forward rate agreements；

（E）transferable securities；

（F）other negotiable instruments and financial assets，including bullion....

7.167 The Panel observes that subsector （ⅹ） of the Annex contains a list of instruments that can be “traded for own account or for account of customers，...”. The Panel has already observed that cheques are among those retail payment instruments that are potentially negotiable. In our view，the list in subsector （ⅹ） confirms this point. Yet we do not consider that the fact that “cheques” are listed in subsector （ⅹ） as tradable instruments would support the view that clearing and settlement of cheques and other payment instruments should fall under subsector （Xⅳ） of the Annex. It is only if one assumes that the clearing and settlement of potentially negotiable instruments of any kind falls under subsector （Xⅳ） that this would be so，and we have already explained that we are unable to accept this assumption. Finally，we note that subsector （ⅹ） does not refer to payment cards，which also supports our earlier conclusion that payment cards are not negotiable instruments.

7.168 To conclude，we consider that the fact that subsector （ⅹ） in the Annex refers to cheques as a kind of tradable instrument does not invalidate our conclusion with respect to the scope of subsector （d） in China’s Schedule.


Summary of findings on the GATS Annex on Financial Services


7.169 In our examination of subsector （Xⅳ） of the Annex，we found that payment instruments listed in subsector （d） of China’s Schedule，such as payment cards，are not “financial assets” within the meaning of that term as it is used in subsector （Xⅳ） of the Annex. Therefore，in our view，the clearing and settlement of transactions involving the use of the payment instruments listed in subsectors （d） of China’s Schedule are not covered under subsector （Xⅳ） of the Annex. In our view，having regard to the broad phrase “［a］ll payment and money transmission services”，clearing and settlement services concerning transactions using payment cards are properly classified under subsector （d）. As concerns subsector （ⅹ） in the Annex，we found that the fact that it refers to cheques as tradable instruments does not invalidate our conclusion with respect to the scope of subsector （d） in China’s Schedule.

7.170 Hence，our analysis of the context provided by the GATS Annex on Financial Services does not contradict our finding that subsector （d） of China’s Schedule encompasses the services that are essential to the processing and completion of transactions using payment cards.



（ⅳ） The structure of the GATS



7.171 We turn now to a consideration of the structure of the GATS. The United States submits that EPS fall within the ordinary meaning of “payment and money transmission services” as one type of “all” such services. EPS are at the centre of all payment card transactions and without these services the transactions could not occur. According to the United States，EPS involve the services through which transactions involving payment cards are processed and through which transfers of funds between institutions participating in the transactions are managed and facilitated. Moreover，EPS are integral to the processing of credit，charge，debit and other payment card-based electronic payment transactions，and without these services，payment card transactions could not occur. ...

7.175 In the Panel’s view，the arguments by the parties raise three issues：（ⅰ） the scope of subsector （d） as it relates to EPS；（ⅱ） whether the fact that different components of EPS can be supplied by different suppliers means that these different components must be classified separately；and （ⅲ） the relevance of the 2001 Scheduling Guidelines for interpreting subsector （d）. We shall examine these three issues in turn.

7.176 Turning to the scope of subsector （d） as it relates to EPS，we recall that，in China’s view，the “U.S. interpretation of subsector （d） as encompassing ‘any service’that is somehow associated with the use of payment cards” is “vastly overbroad and inconsistent with well-established principles of interpreting Schedules of Specific Commitments”.

7.177 In addressing this issue，the Panel must first examine the concept of “sector” under the GATS. The Panel recalls that，in US-Gambling，the Appellate Body referred to the definition of “‘sector’of a service” contained in Article XXVIII（e） and explained that：

... the structure of the GATS necessarily implies two things. First，because the GATS covers all？services except those supplied in the exercise of governmental authority，it follows that a Member may schedule a specific commitment in respect of any service. Second，because a Member’s obligations regarding a particular service depend on the specific commitments that it has made with respect to the sector or Subsector within which that service falls，a specific service cannot fall within two different sectors or Subsectors. In other words，the sectors and subsectors in a Member’s Schedule must be mutually exclusive.

7.178 We also recall that，when referring to Article XXVIII（e）（ⅱ） of the GATS，the panel in China-Publications and Audiovisual Products，found that：

A description of a service sector in a GATS schedule does not need to enumerate every activity that is included within the scope of that service，and is not meant to do so. A service sector or subsector in a GATS schedule thus includes not only every service activity specifically named within it，but also any service activity that falls within the scope of the definition of that sector or subsector referred to in the schedule.

7.179 Hence，the definition of “sector of a service” contained in the GATS and the finding of the Panel in China-Publications and Audiovisual Products confirm that a “sector” may include “any service activity that falls within the scope of the definition of that sector”，whether or not these activities are explicitly enumerated in the definition of that sector or subsector.

7.180 The Panel observes that，when a card holder pays for a good or a service with a credit card and the merchant accepts that form of payment，both the card holder and the merchant naturally expect that the transaction for which that payment card is used will be completed. The completion of a transaction in which payment cards are used includes，at a minimum，what we referred to as “front-end processing” （which serves to authenticate and authorize transactions） and “back-end processing” （which essentially entails clearing and settlement of the transaction）. In our view，there cannot be any “payment service” and “money transmission service” if the payment is not effected and the money not transferred from the customer’s account to the merchant’s account. In that sense and referring to the finding cited above，these activities，even though they are not explicitly listed in subsector （d），are necessarily included within the scope of the definition of that subsector because they must operate together for the payment and money transmission service to be supplied. The fact that they are not specifically listed under the subsector at issue does not matter，as stated by the panel in China-Publications and Audiovisual Products. Hence，we agree with the United States’characterization of subsector （d） as encompassing “any service that is essential to ‘payment and money transmission’”. In the view of the Panel，the classification under a single entry，of a service made up of a combination of different services is not incompatible with the principle of mutual exclusivity when these combined services result in a distinct service，which is supplied and consumed as such.

7.181 Finally，contrary to China’s view，we consider that the fact that the United States switched from plural to singular when referring to “EPS” is immaterial for the purposes of services classification. In our view，in a normal hierarchical classification scheme （like the CPC or the Annex on Financial Services），a service combining different services can be described simply as a “service”，or as “services” in the plural. In the latter case，“services” refers to the sum of the different services classified by reference to the “service”.

7.182 We examine now whether the fact that different components of the EPS can be supplied by different suppliers means that these different components must be classified separately. We recall that，according to the United States，“EPS for payment card transactions is a single，integrated service-one that is supplied and consumed as such”. China submits that different “elements” or “components” of the services at issue are routinely supplied as different services by different service suppliers. In particular，the network and authorization components of the services at issue are frequently supplied by entities other than the entities that provide clearing and settlement services for the same transactions. Hence，according to China，the United States’assertion that the services at issue are “supplied and consumed as an integrated service” is incorrect.

7.183 The Panel observes that the manner in which the supply of integrated services such as the services at issue is organized depends on a number of parameters，including the business models adopted by specific companies，the regulatory framework in the country concerned，and how the direct users of payment services （e.g. issuing and acquiring institutions） organize their supply in specific jurisdictions. Some companies may provide the various components of the services at issue，thus supplying a final product as a “package” for the direct users and for the ultimate beneficiaries of these services （i.e. the card holder，the issuer，the acquirer and the merchant）. There may，however，be other circumstances where the different components are supplied by different suppliers. The evidence submitted by China indicates，for instance，that，in the case of France，the authorization process，on the one hand，and clearing and settlement，on the other hand，are provided by two different entities.

7.184 Thus，the evidence before us suggests that，in practice，the services essential to a payment card transaction to be completed may be supplied by one or more service supplier（s）. As we have said，while some suppliers provide all the various components of that service in an integrated manner，other suppliers may specialize in one segment of that service. In our view，the fact that some component services may be supplied by different suppliers is not a sufficient basis for classifying each or some of these services under different subsectors. Indeed，as noted by the United States，“［i］t is the combination that enables the payment card transaction to occur”. Hence，the mere fact that separate suppliers provide one particular component of a service does not in itself imply that that component should be classified as a distinct service，or that the component is not part of an integrated service. In our view，what is relevant in relation to an integrated service is not whether it is supplied by a single supplier or by several suppliers，but rather whether the component services，when combined together，result in a new and distinct service，the integrated service.

7.185 We note that China itself appears to accept that some services，although supplied by different suppliers，are nonetheless classifiable under the same subsector. Indeed，issuing and acquiring services could be considered as two “distinct and separately identifiable services”，to borrow China’s terminology. As evidenced by the arguments of the parties，issuing and acquiring are different activities. Moreover，for any given payment card transaction，the issuing and acquiring institutions are not necessarily the same entity；in the four-party model，they are often different entities. Nevertheless，China is not proposing to classify，respectively，issuing services and acquiring services under two separate subsectors，but argues instead that these two services fall under subsector （d）.

7.186 We turn now to the third issue raised by the parties，namely whether the services at issue are inputs into a service classified under subsector （d）. We recall that，according to China，the 2001 Scheduling Guidelines expressly recognize that a specific commitment does not extend to input services that are separately classifiable within the relevant taxonomy of services. In China’s view，the services at issue are at most “inputs” to card issuance and acceptance services，which，according to China，are classified under subsector （d） of its Schedule.

7.187 According to China，the 2001 Scheduling Guidelines are a supplementary means of interpretation falling under Article 32 of the Vienna Convention. We understand，therefore，that China is not proposing that we rely on the 2001 Scheduling Guidelines as context in our interpretation of subsector （d） pursuant to Article 31 of the Vienna Convention. Regardless of whether the 2001 Scheduling Guidelines may be considered as context or as supplementary means of interpretation，however，we are not persuaded by China’s argument. China has provided no evidence to support its assertion that EPS are “input” services into issuing and acquiring services. Nor has it explained through argument why this is so：it has merely pointed to a rule referring generally to “input” services. It is unclear to us，for example，whether it could be argued that issuing and acquiring services are “inputs” into EPS，as opposed to the other way around. In the absence of supporting evidence or explanation related to EPS as inputs，we are unable to accept China’s contention in this respect.

7.188 To summarize our interpretation of subsector （d） based on the structure of the GATS as context，we are of the view that the classification under a single subsector of a service made up of a combination of different services is not incompatible with the principle of mutual exclusivity if these services，when combined together，result in a distinct service that is supplied and consumed as such. Moreover，the mere fact that separate suppliers provide one particular component of a service does not in itself imply that that component should be classified as a distinct service，or that the component is not part of an integrated service. In our view，what is relevant in relation to the classification of an integrated service is not whether it is supplied by a single supplier or by several suppliers，but rather whether the component services，when combined together，result in a new and distinct service，the integrated service. This confirms our view that subsector （d） encompasses the services essential to the processing and completion of transactions using payment cards.



（ⅴ） Schedules of other WTO Members ...



7.191 The Panel recalls that，in US-Gambling and in China-Publications and Audiovisual Products，GATS schedules of other WTO Members were used by the panels and the Appellate Body as relevant context for the interpretation of a Member’s Schedule. As noted by the Appellate Body，“this is the logical consequence of Article XX：3 of the GATS，which provides that WTO Members’Schedules are ‘an integral part’of the GATS.” At the same time，the Appellate Body acknowledged that use of other WTO Members’schedules as context must be tempered by the recognition that“［e］ach Schedule has its own intrinsic logic”；hence，Schedules of other WTO Members may be “of limited utility in elucidating the meaning of the entry to be interpreted”. Thus far，they have not figured as a central element in the contextual analysis of a disputed entry.

7.192 We observe that the schedules of other WTO Members cited by China use different names to describe entities supplying services under subsector （d）. These include “banks”，“commercial banks”，“financial institutions”，“specialized finance companies” and “credit institutions”. China did not submit evidence or make arguments as to the precise nature of these differently named entities in China’s and other WTO Members’schedules. For that reason，it is not clear to us whether the schedules of other WTO Members cited by China do indicate that “all payment and money transmission services” can only be supplied by “banks and other types of financial institutions” within the meaning attributed by China to those terms. Indeed，as noted above，each schedule has its own intrinsic logic and we are not in a position to determine，without more，whether，and to what extent，the entities referred to in the schedules cited by China do coincide with “banks and other types of financial institutions”. Moreover，as we explain in detail further below （see Section VII.F.1），we consider that China’s commitments in subsectors （a） to （f） apply to all foreign financial institutions and that the term “foreign financial institutions” as used in China’s Schedule includes EPS suppliers.

7.193 Hence，the context provided by the Schedules of other WTO Members does not point to an interpretation that is different from that suggested by other elements of context examined above.


（c） Object and purpose ...


7.196 The Panel begins its consideration of the object and purpose of the GATS and the WTO Agreement by noting one of the key objectives listed in the Preamble to the GATS，namely “the establishment of a multilateral framework of principles and rules for trade in services with a view to the expansion of such trade under conditions of transparency and progressive liberalization”. We note that，in US-Gambling，the Appellate Body found that the purpose of transparency contained in the Preamble to the GATS supported the need for precision and clarity in scheduling GATS commitments，and underlined the importance of having schedules that are readily understandable by all other WTO Members，as well as by services suppliers and consumers. In that dispute，the Appellate Body also recalled that：

...the security and predictability of “the reciprocal and mutually advantageous arrangements directed to the substantial reduction of tariffs and other barriers to trade” is an object and purpose of the WTO Agreement .... This confirms the importance of the security and predictability of Members’specific commitments，which is equally an object and purpose of the GATS.

7.197 We also recall that，in examining the principle of progressive liberalization as an expression of the object and purpose of the GATS，the Appellate Body did not consider that this principle “... lends support to an interpretation that would constrain the scope and coverage of specific commitments that have already been undertaken by WTO Members and by which they are bound.”We are also aware that，in both US-Gambling and China-Publications and Audiovisual Products，the Appellate Body observed that the objectives of the GATS did not provide specific guidance as to the correct interpretation of the entries at stake.

7.198 We find that our interpretation of the scope of China’s commitment under subsector （d） is consistent with the objective of transparency because it classifies under a single subsector services which，when combined together，result in a new and distinct service，the integrated service. This integrated service is supplied and consumed as such. Furthermore，by reconciling the classification of EPS with the commercial reality of those services，our interpretation reinforces the predictability，security and clarity of GATS specific commitments. For those same reasons，our interpretation is also consistent with the objective of progressive liberalization contained in the Preamble to the GATS.

7.199 Hence，our conclusion that subsector （d） of China’s Schedule encompasses EPS is consistent with the object and purpose of the GATS and the WTO Agreement.


（d） Conclusion


7.200 The Panel has now completed its analysis of the scope of China’s commitment in subsector （d） of its GATS Schedule on “all payment and money transmission services，including credit，charge and debit cards，travellers’cheques and bankers’drafts （including import and export settlement）” according to the rules of interpretation codified in Article 31 of the Vienna Convention.

7.201 Our analysis of the ordinary meaning of the terms “payment”，“money” and “transmission”，when used in combination，refers to the transfer of money from one person or place to another. The transferred money may be due for goods or services，or for settling a debt. When examining the expressions “payment services” and “money transmission services”，we determined that “payment and money transmission services” can be characterized as those services that “manage”，“facilitate” or “enable” the act of paying，or transmitting money. Finally，we observed that the use of the term “all” manifests an intention to cover comprehensively the entire spectrum of the “payment and money transmission services” encompassed under subsector （d）. With regard to the phrase “including credit，charge and debit cards，travellers cheques and bankers drafts” in subsector （d），we concluded that this phrase constitutes an illustrative list that provides confirmation that the phrase “［a］ll payment and money transmission services” refers to those services that are essential to the processing and completion of transactions involving the use of payment cards. Moreover，the parenthetical addition “（including import and export settlement）” confirms that subsector （d） includes settlement，and by implication clearing，when bankers’drafts are used as payment instruments. This，in our view，provides an indication that settlement，and therefore clearing，of transactions involving the use of other payment instruments，such as those listed in subsector （d），is properly classified under subsector （d）.

7.202 When examining the remainder of China’s Schedule，we found that neither the heading “Banking services as listed below”，nor the inscriptions under the mode 1 commitment，pointed to a different interpretation of the scope of subsector （d）. Moreover，our analysis of the GATS Annex on Financial Services led us to the conclusion that subsector （Xⅳ） of that Annex does not encompass the clearing and settlement of payment card instruments listed in subsector （d） of China’s Schedule. Furthermore，our contextual interpretation of subsector （d） based on the structure of the GATS led us to the view that the classification，under a single subsector，of a service made up of a combination of different services is not incompatible with the principle of mutual exclusivity if these services，when combined together，result in a distinct service，which is necessarily supplied and consumed as such. Also，the mere fact that separate suppliers may provide particular components of a service does not in itself imply that that component should be classified as a distinct service，or that the component is not part of an integrated service. In addition，the arguments submitted with respect to schedules of other WTO Members do not point to an interpretation different from that suggested by other elements of the context. Finally，we found that our interpretation of China’s commitment under subsector （d） is consistent with the object and purpose of the GATS and the WTO Agreement.

7.203 We recall that the panel request defines the services at issue as follows：

［E］lectronic payment services involve the services through which transactions involving payment cards...are processed and through which transfers of funds between institutions participating in the transactions are managed and facilitated.

7.204 Having regard to our examination of the scope of subsector （d） in China’s Schedule，the Panel finds that this subsector includes the services at issue.

二 电信服务

乌拉圭回合的电信业谈判，是为了在GATS框架下建立一整套有关电信业的减让承诺。该回合电信服务方面有下列相关文件：减让表；《关于电信服务的附件》；《关于基础电信谈判的决定》；《基础电信谈判附件》；《基础电信协定》；参考文本。

1.减让表

GATS电信服务减让表的主要内容是关于增值电信服务（value-added telecommunications），如在线数据库存储和修改、电子邮件以及声讯邮件等。这一部分电信服务仅占全球电信服务的一小部分，并被基础电信服务（basic telecommunications），如电传和传真等控制，尤其是公共声讯电话服务部门。其他基础电信服务的例子，如电传和传真等。

2.《关于电信服务的附件》

由于电信是其他经济活动，如银行业的基本传输工具，为保证在其他服务行业达成的承诺不会因进入电信网络的条件而受到阻碍，GATS《关于电信服务的附件》制定了一些关于影响进入和使用公共电信传输网络与服务的措施的规定。
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该附件独立于电信服务的具体减让承诺，重点在于保证各成员使用公共电信传输网络及服务的权利。因此，附件要求所有WTO成员允许根据减让表中的相关承诺提供服务的人员，“以合理和非歧视的条件”接入和使用公共基础电信传输网络。“非歧视”在此被定义为外来服务提供者不仅应当获得最惠国和国民待遇，而且在使用电信网络及服务时，还应享受类似情况下其他用户所在地享受的同样优惠的条件。
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附件规定的权利适用于所有现有公共电信服务，如电话、电报、电传和数据传输，但不适用于广播和电视节目的传输服务。该附件还详细说明了有关接入和使用公共电信网络的基本权利的含义。这些权利包括：（a）购买或租赁连接公共电信网络所需设备的权利；（b）将私人线路与公共系统或其他线路连接的权利；（c）使用公共网络传输信息，包括计算机数据库中信息的权利。

这些传输可以是在境内，也可以来自或传往任何其他WTO成员。

该附件允许发展中国家成员为加强电信能力而对电信网络及服务的接入和使用采取限制。但是任何这样的限制必须在其服务贸易减让表中详细列明。
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附件的其他条款要求与发展中国家成员开展技术合作，支持促进电信网络兼容的国际标准，以及公布有关接入和使用公共网络及服务的条件。

国际电信联盟（ITO）和国际标准化组织（ISO）一直致力于促进电信网络和服务的全球兼容和国际互操作性标准的建立。成员方承认这些组织的重要性并同意促进这些组织的发展和完善。
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3.关于基础电信谈判的决定和附件

乌拉圭回合就电信服务达成的文件中，有一个“关于基础电信谈判的决定”和一个《关于基础电信谈判的附件》。

在乌拉圭回合中的电信服务谈判中，许多成员承诺允许外来服务提供者提供增值电信服务，即利用电信网络提供的增值服务，如电子邮件、在线数据处理等。但是，这些成员并没有就提供基础电信服务，即可传输电话信息和其他电信业务的网络及服务做出承诺。1994年4月乌拉圭回合谈判结束时，谈判尚未取得圆满的结果。为了使《关于电信服务的附件》在1995年1月1日与其他WTO协定一同生效，1994年4月15日的部长级会议通过“关于基础电信谈判的决定”，将有关基础电信的谈判延迟到WTO成立以后。决定要求1996年4月30日之前结束相关谈判。

开放基础电信的谈判在乌拉圭回合后继续进行。谈判中，形成《关于基础电信谈判的附件》，目的是将申请基础电信的最惠国待遇豁免期限推迟到谈判结束以后。

4.基础电信协定

1997年2月，69个WTO成员签订《基础电信协定》。
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 这个协定由一系列承诺组成，规定成员服务提供者在另一成员境内提供电信服务时有权不受到歧视待遇。这些承诺包括在1998年2月正式生效的GATS“第四议定书”减让表内。原则上，这些承诺通过MFN延伸至所有WTO成员。但是，每个WTO成员可以各自决定是否对影响基础电信服务贸易的措施提出MFN豁免。以下是一些成员的豁免内容：

——阿根廷：地球同步卫星提供固定卫星服务的豁免；

——孟加拉、印度、巴基斯坦、斯里兰卡、土耳其：允许政府或政府控制的经营者采取与多边协定其他成员经营者不同的措施的豁免；

——美国：单向卫星传输DTH、DBS电视服务与数码音频服务的豁免。

5.参考文本

在第四议定书之外，大部分参与成员同意进一步就电信行业规范原则达成协议，写入各成员减让表中。这些原则被纳入所谓的“参考文本”文件中。

到目前为止，大多数国家的电信运营仍处于垄断经营状态。只要这些垄断者或主要“提供者”的业务网络还存在，并已在从前的经营中建立了牢固的客户基础，即使开放市场，他们在竞争中仍将处于优势地位。参考文本所包含的核心原则，正是在于防止这些前垄断者利用竞争优势损害新入场者的利益。本质上，这是一种反不当竞争行为。参考文本列举了三种不当竞争行为的例子：交叉补贴；使用从竞争对手处获得的信息；保留技术和商业信息。

三 空运服务

《关于空运服务的附件》涵盖了所有定期和非定期的空运和附属服务。各成员在1995年WTO协定生效前的多边或双边协定义务，不受该附件义务的约束。

影响下列事项的措施受附件约束
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 ：（a）航空器的修理和保养，不包括日常维修；（b）空运服务的销售和营销，包括市场调查、广告和分销，但不包括服务定价和服务适用条件；（c）计算机预定系统（computer reservation service）服务，包括承运人时刻表、票价和定价规则等计算机信息系统服务。

附件不适用于交通权利，即开展定期和非定期的运营或运送乘客、货物和邮件服务的权利，也不适用于有关行使这些权利的服务。
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附件规定了特别争端解决程序，但规定只有当成员不履行其承诺和义务，并且所有可能达成协议的努力都已失败的情况下方能适用。
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附件要求服务贸易委员会至少每5年一次，审议空运行业的发展情况和附件运用情况，并决定是否可能进一步扩展附件的适用范围。
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四 海运服务

乌拉圭回合最后文本还包括一个《关于海运服务谈判的附件》，也是为了在乌拉圭回合结束以后继续展开海运服务谈判，推进海运服务自由化进程。1994年4月5日部长级会议通过的“关于海运谈判的决定”规定成立一个海运服务谈判组（NGMTS），并要求在1996年6月结束有关谈判。但是，这一日期到来时，没有任何协议达成。
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第六部分 中国规则

第十五章 中国入世承诺

中国加入世界贸易组织的特殊承诺，体现在《中国加入世界贸易组织法律文件》中。这份长达近500页的法律文件，包括了《中华人民共和国加入议定书》（以下称“《加入议定书》”或“《议定书》”）及其9个附件
 
[1]

 和《中国加入工作组报告书》（以下称“《报告书》”）两个部分。报告书记录了工作组会议召开的时间，中国的经济贸易体制和政策，世界贸易组织成员对中国的关注，以及中国作出的部分承诺，中文约65000字。《议定书》记载了中国的承诺，中文约8700字。《报告书》和《议定书》中的承诺具有同等效力。两部分的承诺，仅对中国具有拘束力，均成为中国的WTO义务。

第一节 《加入议定书》承诺

一 总义务

《加入议定书》规定，自加入时起，中国应遵守《WTO协定》及其附件协定所规定的各项义务，包括《议定书》和《报告书》提及的义务，以及中国加入时更正、修正或修改的《WTO协定》，
 
[2]

 因为这些承诺属于《WTO协定》的组成部分。但中国可以维持与GATS第2条第1款规定不一致的措施，只要此类措施已经记录在《议定书》所附的《第2条豁免清单》中，并满足GATS《关于第2条豁免的附件》
 
[3]

 中的条件。
 
[4]



二 贸易制度的管理

1.统一管理

根据《议定书》的规定，《WTO协定》和《议定书》的规定对中国的全部关税领土适用。中国承诺以统一、公正和合理的方式，适用和管理中央政府有关或影响货物贸易、服务贸易和与贸易有关的知识产权或外汇管制的所有法律、法规及其他措施，以及国家以下一级政府发布或适用的地方性法规、规定及其他措施（以下统称为“法律、法规及其他措施”）。
 
[5]



2.特殊经济区

中国承诺将所有与特殊经济区有关的法律、法规及其他措施通知WTO，列明这些地区的名称，并表明界定这些地区的地理界线。对于从特殊经济区输入中国关税领土其他地区的产品，包括物理结合的部件，中国将适用通常适用于输入中国关税领土其他地区的进口产品的所有影响进口产品的税费和措施，包括进口限制及海关和关税费用。此外，除非《议定书》另有规定，在对此类特殊经济区内的企业提供优惠安排时，中国承诺全面遵守WTO关于非歧视和国民待遇的规定。
 
[6]



3.透明度

中国承诺只执行已公布，且其他WTO成员、个人和企业容易获得的，有关或影响货物贸易、服务贸易和与贸易有关的知识产权或外汇管制的法律、法规及其他措施。此外，中国将设立或指定一官方刊物和一咨询点。
 
[7]



4.司法审查

中国承诺设立或指定并维持法庭、联络点和程序，以迅速审查所有与GATT 1994第10条第1款、GATS第6条和《TPIPS协定》相关条款所指的，与普遍适用的法律、法规、司法裁决和行政决定的实施有关的行政行为。审查程序包括给予受行政审查行为影响的个人或企业上诉的机会，且保证这些个人或企业不会因上诉而受到处罚。
 
[8]



三 非歧视

中国承诺给予外国个人、企业和外商投资企业的下列待遇，不低于给予其他个人和企业的待遇，《议定书》另有规定的除外：生产所需投入物、货物和服务的采购，以及货物在国内市场或供出口而生产、营销或销售的条件；在包括运输、能源、基础电信、其他生产设施和要素等领域，国家和国家以下一级主管机关及公有或国有企业所供应的货物和服务的价格和可用性。
 
[9]



四 贸易权

中国承诺，在不损害中国以符合《WTO协定》的方式管理贸易的权利的情况下，逐步放宽贸易权的获得及其范围，在加入WTO后3年内，使所有在中国的企业均有权在中国的全部关税领土内从事所有货物的贸易，依照《议定书》继续实行国营贸易的货物除外。此外，除非《议定书》另有规定，贸易权方面给予所有外国个人和企业，包括未在中国投资或注册的外国个人和企业，不低于中国企业的待遇。
 
[10]



五 国营贸易

中国承诺，国营贸易企业的进口购买程序完全透明并符合《WTO协定》相关要求，且避免采取任何措施对国营企业购买或销售货物的数量、价值或原产国施加影响或指导，除非《WTO协定》有此规定。作为根据GATT 1994年和《关于解释1994年关税与贸易总协定第17条的谅解》
 
[11]

 所作通知的一部分，中国承诺提供有关国有贸易企业出口货物定价机制的全部信息。
 
[12]



六 进出口许可程序

在实施《WTO协定》和《进口许可程序协定》的规定时，中国承诺采取以下措施：（a）定期在官方刊物中公布相关内容；（b）将加入后仍然有效的所有许可程序和配额要求通知WTO，这些要求应按协调制度税号分别排列，并附与此种限制有关的数量（如有数量），以及保留此种限制的理由或预定的终止日期；（c）向进口许可程序委员会提交其关于进口许可程序的通知；（d）发放的进口许可证的有效期至少应为6个月，除非例外情况使此点无法做到。此外，除非《议定书》另有规定，否则对于外国个人、企业和外商投资企业在进出口许可证和配额分配方面，给予不低于给予其他个人和企业的待遇。
 
[13]



七 价格控制

中国承诺允许每一部门交易的货物和服务的价格由市场力量决定，且取消对此类货物和服务的多重定价做法。但在符合《WTO协定》规定的情况下，可对《议定书》所列明的货物和服务实行价格控制。
 
[14]



八 补贴

中国承诺通知WTO在本国领土内给予或维持的、属《补贴与反补贴措施协定》第1条含义内、按具体产品排列的任何补贴，并自加入时起取消属《补贴协定》第3条（禁止性补贴）范围内的所有补贴。
 
[15]



《议定书》规定，对国有企业提供的补贴将被视为专向性补贴。
 
[16]



九 对进出口产品征收的税费

中国承诺，国家主管机关或国家以下一级主管机关实施或管理的海关规费或费用和国内税费（包括增值税）符合GATT 1994，取消适用于出口产品的全部税费，除非《议定书》有具体规定
 
[17]

 或按照GATT 1994第8条
 
[18]

 的规定适用。
 
[19]



十 农业

中国承诺实施中国货物贸易承诺和减让表中包含的规定，
 
[20]

 以及《报告书》具体规定的《农业协定》的条款。同时，在过渡性审议机制中，中国承诺就农业领域的国营贸易企业（无论国家还是国家以下一级）之间，以及在农业领域按国营贸易企业经营的其他企业之间的财政和其他转移作出通知。
 
[21]



十一 技术性贸易壁垒

中国承诺：在官方刊物上公布作为技术法规、标准或合格评定程序依据的所有正式、非正式标准；自加入时起，使所有技术法规、标准和合格评定程序符合《TBT协定》；对进口产品实施合格评定程序的目的仅为确定其是否符合与《议定书》和《WTO协定》规定相一致的技术法规和标准；自加入时起，保证对进口产品和国产品适用相同的标准、技术法规和合格评定程序。
 
[22]



十二 确定补贴和倾销时的价格可比性
 
[23]



《议定书》规定，GATT 1994第6条、《关于实施1994年关税与贸易总协定第6条的协定》以及《补贴与反补贴措施协定》适用于涉及原产于中国的进口产品进入一WTO成员的程序并符合相关规定。
 
[24]



十三 对具体产品采取的过渡性保障机制
 
[25]



《议定书》第16条规定，如原产中国的产品在进口至任何WTO成员领土时，其增长的数量或所依据的条件对生产同类产品或直接竞争产品的国内生产者造成或威胁造成市场扰乱，则受此影响的WTO成员可请求与中国进行磋商，以期寻求双方满意的解决办法，包括受影响的成员是否应根据《保障措施协定》采取措施。例如，在这些双边磋商过程中，双方同意原产中国的进口产品是造成此种情况的原因并有必要采取行动，则中国应采取行动以防止或补救此种市场扰乱。如磋商未能使中国与有关WTO成员在收到磋商请求后60天内达成协议，则受影响的WTO成员有权在防止或补救此种市场扰乱所必需的限度内，对此类产品撤销减让或限制进口。以上任何此类行动应立即通知保障措施委员会。在撤销减让或限制进口之前，采取此项行动的WTO成员应向所有利害关系方提供合理的公告，并应向进口商、出口商及其他利害关系方提供充分机会，供其就拟议措施的适当性及是否符合公众利益提出意见和证据。在迟延会造成难以补救的损害的紧急情况下，受影响的WTO成员可根据一项有关进口产品已经造成或威胁造成市场扰乱的初步认定，采取临时保障措施。

第二节 《中国加入工作组报告书》

《报告书》包括两个部分的内容。一部分是中国的承诺，另一部分是WTO成员针对中国相关承诺表示的关注。

一 一般情况

关于中国仍然是一个发展中国家，因此应有权根据《WTO协定》享受给予发展中国家的所有特殊和更优惠待遇的问题。一些工作组成员指出，由于中国经济的巨大规模、快速增长和过渡性质，在确定中国援用发展中国家可使用的过渡期和《WTO协定》中其他特殊规定的需要方面，应采取务实方式。应认真考虑和具体处理每个协定和中国的情况。在这方面需要强调的是，需要对这种务实的方式进行调整，以便在少数领域适应中国加入的特定情况，这一点反映在中国议定书和工作组报告书所列相关条款中。
 
[26]



二 经济政策

1.非歧视（包括国民待遇）

（1）一些成员针对非歧视原则对于外国个人和企业（无论外商独资还是合资）的适用情况表示关注。一些工作组成员还对中国根据有关实体的国籍对参与中国经济设立条件或设置限制的做法表示关注。中国代表确认，在与中国在《WTO协定》项下和议定书项下的权利和义务相一致的情况下，中国将给予所有WTO成员非歧视待遇。
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（2）一些工作组成员对中国法律、法规、行政通知和其他要求中的某些规定表示关注。这些规定可直接或间接地对进口产品造成违反《关税与贸易总协定》（“GATT 1994”）第3条的不利待遇。中国代表确认，将保证所有法律、法规和行政要求自中国加入之日起全面遵守和执行在国产品和进口产品之间的非歧视原则，除非议定书或报告书中另有规定。
 
[28]



2.货币和财政政策

对于今后的财政政策，中国代表指出，中国政府将进一步完善税收制度，并加强财政支出管理。对于今后的货币政策，中央银行将继续实行稳健的货币政策，保持人民币币值的稳定；推进利率市场化改革；建立现代商业银行制度。
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3.外汇和支付

一些工作组成员对中国使用外汇管制来控制货物贸易和服务贸易的水平和构成表示关注。中国代表表示，中国将依照《WTO协定》的规定和WTO有关国际货币基金组织的有关声明和决定，实施其有关外汇问题的义务。
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4.国有企业和国家投资企业

（1）根据中国国有和国家投资企业在中国经济中所发挥的作用，一些工作组成员对此类企业在购买货物和服务方面继续受到政府影响和指导表示关注。中国代表确认，中国将保证所有国有和国家投资企业仅依据商业考虑进行购买和销售，并确认其他WTO成员的企业将拥有在非歧视的条款和条件基础上，与这些企业在销售和购买方面进行竞争的充分机会。中国代表确认，在不损害中国在《政府采购协定》中未来谈判权利的前提下，所有有关国有和国家投资企业购买供商业销售的货物和服务、供商业销售而生产货物或提供服务，或用于非政府目的的所有法律、法规及措施，将不被视为与政府采购有关的法律、法规及措施。
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（2）某些工作组成员对中国影响技术转让的法律、法规及措施表示关注，特别是在作出投资决定的过程中。此外，这些成员对将技术转让作为接受包括投资批准在内的利益的条件表示关注。他们认为技术转让的条款和条件，特别是在投资的过程中，应由投资双方议定，政府不应干预。中国代表确认，中国对其领土内的个人或企业只实施、适用或执行与WTO《与贸易有关的知识产权协定》（即《TRIPS协定》）和《与贸易有关的投资措施协定》（即《TRIMs协定》）不相抵触的，与技术转让、生产工艺或其他专有知识有关的法律、法规或措施。他确认，技术转让的条款和条件、生产工艺或其他专有知识，特别是在投资的范围内，只需投资双方同意。
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5.定价政策

一些工作组注意到，中国曾经广泛使用价格控制，如在农业行业。这些成员要求中国就其国家定价制度作出具体承诺。特别是，这些成员表示，中国应允许每一行业交易的货物和服务的价格由市场力量决定，此类货物和服务的多重定价做法应予取消。一些工作组成员表示，中国的价格控制和国家定价包含“指导价”和关于企业可享受的利润范围的规定。此类政策和做法也需遵守中国的承诺。中国代表表示，议定书附件4包括目前属政府定价和政府指导价的所有产品和服务的完整清单。
 
[33]



一些工作组成员要求提供关于政府定价或政府指导价的具体活动的额外信息。
 
[34]

 中国代表确认，将在官方刊物上公布国家定价的货物和服务清单及其变更情况，并公布定价机制和政策。中国代表确认，中国将继续深化价格改革，调整定价目录，进一步放开价格政策。中国代表进一步确认，价格控制将不被用于向国内产业或服务提供者提供保护的目的。
 
[35]



一些工作组成员担心中国为限制进口可能会维持低于市场的价格。对此，中国代表确认，自加入时起，中国将以与WTO相一致的方式实施其现行的价格控制和任何其他价格控制，并将考虑GATT 1994第3条第9款
 
[36]

 所规定的WTO出口成员的利益。
 
[37]



三 政策制定和执行的体制

1.政府的结构和权力

中国将保证其有关或影响贸易的法律、法规符合《WTO协定》及其承诺，以便全面履行其国际义务。中国代表确认，行政法规、部门规章及中国政府的其他措施将及时颁布，以便中国的承诺在有关时间框架内得以全面实施。中国代表进一步确认，如行政法规或部门规章与中国在《WTO协定》和议定书项下的承诺不一致，则中央政府将及时予以修改或废除。
 
[38]



2.国家以下一级政府的职权

若干工作组成员对中国各级政府继续使用多重贸易手段表示关注。中国代表表示，国家以下一级政府对于与《WTO协定》和议定书有关的贸易政策问题没有自主权。
 
[39]



3.贸易制度的统一管理

一些工作组成员表示，应该明确，中国应在其全部关税领土内适用《WTO协定》的要求以及其他加入承诺，包括边境贸易地区、少数民族自治区、经济特区（SEZs）、沿海开放城市、经济技术开发区和其他经济特区以及各级政府。这些工作组成员还对中国中央政府是否充分了解未统一适用的做法和是否采取必要的执行行动表示关注。中国代表确认，《WTO协定》的规定，包括议定书，将在其全部关税领土内统一适用，包括已建立特殊关税、税收和法规制度的经济特区和其他地区以及各级政府。
 
[40]



4.司法审查

一些工作组成员表示，中国应指定独立法庭、联络点和程序，以便迅速审查所有与GATT 1994第10条第1款所指的普遍适用的法律、法规、司法裁决和行政决定的实施有关的行政行为，包括与进出口许可证、非关税措施和关税配额管理、合格评定程序及其他措施有关的行政措施。这些工作组成员表示，此类审查程序应包括给予受待审查的任何行政行为影响的个人或企业在不受处罚的条件下进行上诉的机会。
 
[41]



中国代表确认，将修改其有关法律和法规，以便其有关的国内法律和法规与《WTO协定》和议定书中关于行政行为的司法审查程序要求相一致。对于某些工作组成员提出的问题，中国代表确认，与实施GATT 1994第10条第1款、GATS第6条和《TRIPS协定》相关条款所指的普遍适用的法律、法规、司法裁决和行政决定有关的行政行为受根据议定书第2条（D）节第（2）款为迅速审查而制定的程序约束，有关此类程序的信息将通过中国在自加入时起建立的咨询点提供。
 
[42]



四 影响货物贸易的政策

1.贸易权

一些工作组成员指出，中国承诺对于外国企业和个人，包括未在中国投资或注册为企业的外国企业和个人，在贸易权方面应给予不低于给予在中国的企业的待遇，除非议定书中另有规定。中国代表确认，在3年过渡期内，中国将逐步放开贸易权的范围和可获性。
 
[43]

 中国代表还确认，在加入后3年内，所有在中国的企业将被给予贸易权，
 
[44]

 在加入后3年内取消贸易权的审批制。
 
[45]

 关于对外国企业和个人，包括对其他WTO成员的独资经营者给予贸易权的问题，中国代表确认，此类权利将以非歧视和非任意性的方式给予。
 
[46]



2.进口法规

中国代表确认，中国同意根据GATT 1994第2条第1款（b）项，
 
[47]

 在其减让和承诺表中将其他税费约束为零。
 
[48]



若干工作组成员对中国关税配额（TRQ）制度的管理缺乏透明度、统一性和可预测性表示关注。这些工作组成员还对中国TRQ体制的管理和国营贸易企业与进口此类产品有关的做法表示关注。中国代表指出，中国正在努力简化TRQ管理制度和程序，以便利使用、提高效率和深化改革。中国代表表示，自加入时起，中国将保证在透明、可预测、统一、公平和非歧视的基础上管理TRQ。中国将完全依照WTO规则和原则及中国货物贸易减让和承诺表中所列规定实施TRQ。
 
[49]



一些工作组成员指出，中国在国家和国家以下一级均存在大量非关税措施，这些措施似乎具有贸易限制或贸易扭曲作用。中国代表确认，中国将不采用、不重新采用或实施除议定书附件3所列措施以外的非关税措施，除非可根据《WTO协定》证明合理。
 
[50]



一些工作组成员还对中国国家以下一级主管机关在不透明、任意性和歧视性基础上实施的许多非关税措施表示关注。中国代表澄清，只有中央政府可以发布关于非关税措施的法规，且这些措施只能由中央政府或获得中央政府授权的国家以下一级主管机关实施或执行。他进一步表示，国家以下一级主管机关无权制定非关税措施。
 
[51]



一些成员对中国用于确定货物完税价格的方法表示关注，特别是对某些货物使用最低限价或参考价格的做法与《关于解释1994年关税与贸易总协定第7条的协定》（即《海关估价协定》）不一致。对此，中国代表表示，中国已停止使用并将不再重新使用最低限价或参考价格作为确定完税价格的手段。中国代表确认，自加入时起，中国将全面实施《海关估价协定》，包括该协定第1～8条所列海关估价方法。
 
[52]



中国代表承诺在加入前，修改中国现行的《反倾销和反补贴条例》和程序，以便全面实施中国在《反倾销协定》和《补贴协定》项下的义务。
 
[53]

 工作组成员和中国代表同意，议定书第15条（d）款中“国内法”一词应理解为不仅涵盖法律，而且涵盖法令、法规及行政规定。
 
[54]



若干工作组成员指出，中国正在继续进行向完全的市场经济转型的进程。这些成员指出，在这些情况下，对于原产于中国的产品进口至一WTO成员，在反倾销调查和反补贴税调查中确定成本和价格可比性时可能存在特殊困难。这些成员表示，在此类情况下，WTO进口成员可能认为有必要考虑与中国的国内成本和价格进行严格比较不一定适当的可能性。
 
[55]



3.出口法规

一些工作组成员仅对出口产品征收的税费表示关注。他们认为，此类税费应予取消，除非其实施符合GATT第8条
 
[56]

 或列在议定书附件6（“收取出口税的产品”）中。中国代表指出，尽管有84个税号，包括钨矿砂、硅铁以及部分铝产品需征收出口税，但是绝大多数产品不征收出口税。
 
[57]



一些工作组注意到，中国已在议定书附件5B（“应取消的补贴”）中提交了属《补贴协定》第3条（禁止性补贴）范围内的禁止性补贴清单及其取消时间表。这些成员认为这一清单是不完整的。中国代表确认，按议定书第11条第3款的规定，
 
[58]

 将在加入时取消所有属《补贴协定》第3条第1款（a）项范围内的出口补贴。
 
[59]

 在同一基础上，中国代表确认，自加入时起，中国取消所有属《补贴协定》第3条第1款（b）项范围内的、视使用国产品货物替代进口货物情况而给予的补贴。
 
[60]



4.影响货物贸易的国内政策

一些工作组成员对国家以下一级政府对进口产品征收的增值税和额外费用表示特别关注。中国代表确认，自加入时起，中国保证其与对进口产品和出口产品征收的所有税费有关的法律和法规将完全符合其WTO义务，且将以完全符合这些义务的方式实施此类法律和法规。
 
[61]



一些工作组成员考虑到中国经济的特性，寻求澄清当国有企业（包括银行）提供财政资助时，它们是以属《补贴协定》第1条第1款（a）项意义上的政府行为人的身份这样做的。但是中国代表指出，此类财政资助并不一定导致《补贴协定》第1条第1款（b）项范围内的利益。
 
[62]



一些工作组成员还对中国所提供的与经济特区和其他特殊经济区有关的补贴表示关注。中国代表指出，此类补贴的主要目的是促进地区发展和外国投资。他确认，中国自加入时起将取消任何与《补贴协定》不符的此类补贴。
 
[63]



中国代表确认，不迟于加入之日，中国对农产品将不维持或采用任何出口补贴。
 
[64]



对于特殊保障条款的实施，中国代表对WTO成员在确定市场扰乱或贸易转移的存在时提供适当的程序和使用客观的标准表示特别关注，因为WTO成员在实施议定书第16条（“对具体产品采取的过渡性保障机制”）的规定时缺乏丰富的经验。他表示，对于贸易转移，WTO成员需要适用客观的标准，以确定是否中国或另一WTO成员根据特殊保障条款、为防止或补救市场扰乱而采取的行动造成或威胁造成严重贸易转移。工作组成员注意到议定书包括关于WTO成员在根据该条采取行动方面需要遵循的具体要求。
 
[65]



五 与贸易有关的知识产权制度

中国代表表示，为加入《WTO协定》，并与《TRIPS协定》相符合，已对《专利法》做了进一步修改。《著作权法》《商标法》，以及涵盖《TRIPS协定》不同领域的有关实施细则的修改，也将在中国加入时完成。
 
[66]



一些工作组成员对提起民事诉讼过程中一些使知识产权人难以通过法院保护其权利的做法表示关注。中国代表进一步确认，《TRIPS协定》第42条（公平和公正的程序）和第43条（证据）将根据民事诉讼的司法规则得到有效实施。
 
[67]



工作组成员指出，《TRIPS协定》要求司法机关应有权责令采取迅速而有效的临时措施，以（a）防止侵犯知识产权的行为发生，特别是防止分销或销售侵权产品，及（b）保存被指控侵权行为的证据。中国代表表示，为增强法律对侵权行为的震慑力，保证专利权人的合法权益不会遭受难以弥补的损害，也为遵守《TRIPS协定》，中国在2000年第二次修改专利法时，引入了关于临时措施的第61条。
 
[68]



工作组成员注意到，中国大多数知识产权执法是通过行政行为。在这方面，一些成员对中国行政处罚偏轻，同时提起刑事诉讼的门槛较高，并使得中国的知识产权执行变得很困难的状况表示关注。中国代表表示，中国的大多数知识产权执法行为都导致对侵权行为的行政处理。中国代表确认，政府将继续加强执法努力，包括采取更有效的行政处罚措施。
 
[69]



一些工作组成员对现行的边境措施与《TRIPS协定》第51～60条下的义务的相符性表示关注。此外，一些成员还对有权机关依职权的行动及其条件的规定（第58条）的一致性、针对侵权货物提供的救济（第59条）以及微量进口规定的数量（第60条）表示关注。对此，中国代表表示，中国将向知识产权人提供与《TRIPS协定》（第51～60条）的有关规定完全一致的、有关边境措施的程序。
 
[70]



一些工作组成员对刑事程序不能被有效地用以打击盗版和假冒行为表示关注。特别是，提起刑事诉讼的现行适用的金额标准非常高，很少能达到。对此，中国代表表示，中国的行政主管机关将建议司法机关作出必要调整，降低金额标准，以解决这些关注。
 
[71]



六 影响服务贸易的政策

一些工作组成员对被允许与外国服务提供者进行合营的中国公司设置条件的现行做法表示关注。中国代表确认，外国服务提供者将能够与自己选择的任何中国实体进行合营，包括合资企业经营行业以外的中国实体，只要该中国合作伙伴是在中国合法设立的。此种合资企业应在与国内企业相同的基础上，满足审慎要求和具体行业要求，这些要求必须是可以公开获得的。
 
[72]



一些工作组成员对市场调查活动表示关注。中国代表确认，自加入时起，中国将取消对市场调查服务的预先批准要求。
 
[73]



一些成员对适用于《WTO协定》和议定书所涵盖事项的法律、法规及其他措施缺乏透明度表示关注。对此，中国代表指出，中国政府定期出版提供中国外贸体制信息的刊物。有关对外贸易的行政法规和指令还在外经贸部的官方网站（http：//www.moftec.gov.cn）和出版物上公布。
 
[74]



工作组成员还要求中国设立一咨询点。中国代表确认，将设立或指定一个或多个咨询点。
 
[75]



第三节 《加入议定书》案例

一 《议定书》第5.1条的条约解释

在“中国—出版物案”中，上诉机构对《入世议定书》第5.1条的规定进行了条约解释。


CHINA-MEASURES AFFECTING TRADING RIGHTS AND DISTRIBUTION



SERVICES FOR CERTAIN PUBLICATIONS AND AUDIOVISUAL



ENTERTAINMENT PRODUCTS



WT/DS363/AB/R


205. ...Relying upon the introductory clause of paragraph 5.1 of its Accession Protocol，which reads：“Without prejudice to China’s right to regulate trade in a manner consistent with the WTO Agreement”，China invoked Article XX as a defence. More specifically，China invoked Article XX（a） in order to justify...provisions of China’s measures that the Panel found to be inconsistent with China’s trading rights commitments...

206. Before the Panel，China argued that the introductory clause of paragraph 5.1 is an exception to China’s obligation to grant the right to trade. China argued that this clause constitutes the expression of a general right of WTO Members to adopt or maintain certain measures that pursue legitimate policy objectives. According to China，the “right to regulate trade” means the right to take measures for the purpose of regulating trade，and the right to import and export goods is one element of such trade. China submitted that reference to the “WTO Agreement” is a reference to the WTO Agreement and all its Annexes. Since China’s obligation in paragraph 5.1 concerns the right to import and export goods，China’s right to regulate trade must be interpreted in conjunction with WTO agreements applicable to trade in goods，including the GATT 1994 and Article XX thereof. Accordingly，China argued that it has the right under paragraph 5.1 to impose restrictions and conditions on the right to import and export，provided that these measures are consistent with Article XX of the GATT 1994. China asserted that such right to regulate trade does not amount to a right to exclude products from the scope of China’s trading rights commitments，but rather to adopt or maintain measures that are consistent with the WTO Agreement. To interpret the “without prejudice” clause differently would，in China’s view，fail to give meaning to all of the words in paragraph 5.1.

207. The United States，on the other hand，emphasized that paragraph 5.1 of China’s Accession Protocol provides a specific，self-contained，complete，and agreed set of products excepted from China’s obligation to grant the right to trade，namely，those listed in Annexes 2A and 2B. The United States argued that the “right to regulate trade” does not permit China to reserve certain products to State trading because this would render these Annexes superfluous and amount not simply to regulating trade，but to eliminating China’s trading rights commitments altogether. The United States also argued that the right to regulate trade in a manner consistent with the WTO Agreement applies to measures addressing the goods being traded rather than the traders of those goods. The United States considered that the introductory clause of paragraph 5.1 allows China to require that goods being imported into China satisfy other requirements allowed under the WTO Agreement，such as import licensing，TBT，and SPS requirements，but cannot detract from China’s commitments to allow all foreign enterprises，all foreign individuals，and all enterprises in China to trade in the goods being regulated.

208. At the outset of its analysis，the Panel stated that：

...China’s invocation of Article XX（a） presents complex legal issues. We observe in this respect that Article XX contains the phrase “nothing in this Agreement”，with the term “Agreement” referring to the GATT 1994，not other agreements like the Accession Protocol. The issue therefore arises whether Article XX can be directly invoked as a defence to a breach of China’s trading rights commitments under the Accession Protocol，which appears to be China’s position，or whether Article XX could be invoked only as a defence to a breach of a GATT 1994 obligation.

209. The Panel did not resolve this issue. Instead，the Panel decided first to analyze the merits of China’s defence under Article XX（a） before deciding whether Article XX（a） is available as a defence to a breach of China’s trading rights commitments under its Accession Protocol. The Panel explained that it would：

...proceed on the assumption that Article XX（a） is available to China as a defence for the measures we have found to be inconsistent with its trading rights commitments under the Accession Protocol. Based on that assumption，we will examine whether the relevant measures satisfy the requirements of Article XX（a）.

210. Ultimately，the Panel determined that China had not demonstrated the “necessity”，within the meaning of Article XX（a），of its measures，and did not，therefore，return to the issue of whether Article XX（a） is a defence available to China in this case. The Panel included the following statement in the final section of its Report，setting out its conclusions and recommendations：

Because China has in any event not established that the measures at issue satisfy the requirements of Article XX（a），the Panel did not determine whether Article XX（a） is available as a direct defence for breaches of China’s trading rights commitments as set out in the Accession Protocol.

211. China has appealed the substance of the Panel’s findings under Article XX（a） of the GATT 1994. China requests us to：（ⅰ） reverse the Panel’s finding that China has not demonstrated that the measures that China sought to justify under Article XX（a） of the GATT 1994 are “necessary” to protect public morals within the meaning of that provision；（ⅱ） complete the analysis with regard to the chapeau of Article XX of the GATT 1994 and find that China’s measures comply with the requirements of the chapeau；and （ⅲ） find that Article XX（a） of the GATT 1994 is available to China to justify measures found to be inconsistent with the trading rights commitments in its Accession Protocol.

212. On appeal，the United States notes the approach taken by the Panel，and states that its response to China’s appeal of the Panel’s analysis under Article XX（a） of the GATT 1994 is “without prejudice to the question of whether Article XX（a） is applicable or provides a defense for China in this dispute.

213. We observe that reliance upon an assumption arguendo is a legal technique that an adjudicator may use in order to enhance simplicity and efficiency in decision-making. Although panels and the Appellate Body may choose to employ this technique in particular circumstances，it may not always provide a solid foundation upon which to rest legal conclusions. Use of the technique may detract from a clear enunciation of the relevant WTO law and create difficulties for implementation. Recourse to this technique may also be problematic for certain types of legal issues，for example，issues that go to the jurisdiction of a panel or preliminary questions on which the substance of a subsequent analysis depends. The purpose of WTO dispute settlement is to resolve disputes in a manner that preserves the rights and obligations of WTO Members and clarifies existing provisions of the covered agreements in accordance with the customary rules of interpretation of public international law. In doing so，panels and the Appellate Body are not bound to favour the most expedient approach or that suggested by one or more of the parties to the dispute. Rather，panels and the Appellate Body must adopt an analytical methodology or structure appropriate for resolution of the matters before them，and which enables them to make an objective assessment of the relevant matters and make such findings as will assist the DSB in making the recommendations or in giving the rulings provided for in the covered agreements.

214. In this case，China asserted that the introductory clause of paragraph 5.1 of its Accession Protocol allowed it to justify the provisions of its measures found to be inconsistent with its trading rights commitments as necessary to protect public morals in China within the meaning of Article XX（a） of the GATT 1994. The Panel did not decide whether paragraph 5.1 gave China access to this defence. Instead，the Panel proceeded on the assumption that such a defence was available. Yet，if China cannot rely on Article XX（a） to defend its measures as ones that protect public morals in China，the findings of inconsistency with China’s trading rights commitments would be the end of the matter，and any analysis of the measures under Article XX（a） would be unnecessary. Moreover，certain elements of the Panel’s reasoning under Article XX（a），notably its analysis of the appropriate restrictive effect to be taken into account，depended，at least to some extent，on the availability of Article XX（a） as a defence to a violation of China’s trading rights commitments. Thus，these parts of the Panel’s analysis rest upon an uncertain foundation as a result of the absence of a ruling on the applicability of Article XX（a） in this case. In addition，the absence of clarity on the issue of whether China may rely on Article XX（a） as a defence to a violation of paragraph 5.1 of its Accession Protocol may leave the participants uncertain as to the regulatory scope that China enjoys in implementation and as to whether any implementing measure is，in fact，consistent with China’s WTO obligations or susceptible to further challenge in proceedings under Article 21.5 of the DSU.

215. In our view，assuming arguendo that China can invoke Article XX（a） could be at odds with the objective of promoting security and predictability through dispute settlement，and may not assist in the resolution of this dispute，in particular because such an approach risks creating uncertainty with respect to China’s implementation obligations. We note that the question of whether the introductory clause of paragraph 5.1 allows China to assert a defence under Article XX（a） is an issue of legal interpretation falling within the scope of Article 17.6 of the DSU. For these reasons，we have decided to examine this issue ourselves.

216. The first two sentences of paragraph 5.1 of China’s Accession Protocol provide：

Without prejudice to China’s right to regulate trade in a manner consistent with the WTO Agreement，China shall progressively liberalize the availability and scope of the right to trade，so that，within three years after accession，all enterprises in China shall have the right to trade in all goods throughout the customs territory of China，except for those goods listed in Annex 2A which continue to be subject to state trading in accordance with this Protocol. Such right to trade shall be the right to import and export goods.

217. We recall that China argued that the introductory clause of paragraph 5.1 of its Accession Protocol enables it to justify，under Article XX（a） of the GATT 1994，measures found to be inconsistent with its trading rights commitments. In examining whether this is so，we must seek to understand the meaning of that introductory clause，as well as its relationship to the remainder of the sentence within which it is situated.

218. Looking first to the overall structure of the first sentence of paragraph 5.1，we note that the sentence contains a commitment，or obligation，undertaken by China，namely，to progressively liberalize the right to trade and ensure that，within three years of accession，all enterprises in China have the right to import and export all goods. This obligation is，however，qualified by the introductory clause of the first sentence：“Without prejudice to China’s right to regulate trade in a manner consistent with the WTO Agreement”.

219. An obligation that is “without prejudice to” a right may not detrimentally affect，encroach upon，or impair such right. In the introductory clause of paragraph 5.1，the “right” that may not be impaired is “China’s right to regulate trade”. This right is itself further qualified by the phrase “in a manner consistent with the WTO Agreement”. We examine the content of each of these phrases in turn.

220. In the abstract，“rights” may encompass both entitlements or powers，and immunities or protected interests. Within the first sentence of paragraph 5.1，the word “right” is used twice. In the introductory clause，China is identified as enjoying a “right” to regulate trade. Subsequently，China is identified as being subject to an obligation to grant the “right” to trade. The first time the word “right” is used，it seems to us to refer to an authority，or power that China enjoys，whereas the second time the word is used，it refers to a legal entitlement that China is under an obligation to grant to all enterprises in China. The next component of the phrase “China’s right to regulate trade” is the verb “regulate”. As noted by the Panel，to “regulate” means to “［c］ontrol，govern，or direct by rule or regulations；subject to guidance or restrictions”. As for the word “trade”，it is used as a noun in the phrase “China’s right to regulate trade”，and seems to refer，generally，to commerce between nations.

221. Thus，our analysis so far suggests that the phrase “China’s right to regulate trade” is a reference to China’s power to subject international commerce to regulation. As explained above，this power may not be impaired by China’s obligation to grant the right to trade，provided that China regulates trade “in a manner consistent with the WTO Agreement”.

222. We read the phrase “in a manner consistent with the WTO Agreement” as referring to the WTO Agreement as a whole，including its Annexes. We note，in this respect，that we see the “right to regulate”，in the abstract，as an inherent power enjoyed by a Member’s government，rather than a right bestowed by international treaties such as the WTO Agreement. With respect to trade，the WTO Agreement and its Annexes instead operate to，among other things，discipline the exercise of each Member’s inherent power to regulate by requiring WTO Members to comply with the obligations that they have assumed thereunder. When what is being regulated is trade，then the reference in the introductory clause to “consistent with the WTO Agreement” constrains the exercise of that regulatory power such that China’s regulatory measures must be shown to conform to WTO disciplines.

223. We observe，in this regard，that WTO Members’regulatory requirements may be WTO-consistent in one of two ways. First，they may simply not contravene any WTO obligation. Secondly，even if they contravene a WTO obligation，they may be justified under an applicable exception. The reference to “a manner consistent with the WTO Agreement” seems to us to encompass both types of WTO-consistency. Thus，we read the phrase “right to regulate trade in a manner consistent with the WTO Agreement” as a reference to：（ⅰ） rights that the covered agreements affirmatively recognize as accruing to WTO Members，namely，the power of Members to take specific types of regulatory measures in respect of trade in goods when those measures satisfy prescribed WTO disciplines and meet specified criteria；and （ⅱ） certain rights to take regulatory action that derogates from obligations under the WTO Agreement—that is，to relevant exceptions.

224. Certain paragraphs of China’s Accession Working Party Report，which elaborate China’s trading rights commitments，also provide context for and inform the scope of the WTO-consistent governmental regulation that may not be impaired by China’s obligation to grant the right to trade. Paragraph 84（b），in particular，seems to us to identify a subset of governmental regulation that constitutes an exercise of regulatory powers that the covered agreements affirmatively recognize as accruing to WTO Members. This paragraph specifies that “foreign enterprises and individuals with trading rights ha［ve］ to comply with all WTO-consistent requirements related to importing and exporting，such as those concerning import licensing，TBT and SPS.” We read this as a confirmation that China’s obligation to grant the right to trade cannot impair China’s power to impose WTO-consistent import licensing，TBT，and SPS measures.

225. As stated，we see the language of paragraph 84（b） as shedding light on the types of regulatory measures in respect of trade in goods that the covered agreements affirmatively recognize that China may take，provided that such regulatory measures satisfy prescribed disciplines and meet specified conditions. We note，in this regard，that the types of WTO-consistent requirements that may，under paragraph 84（b），be imposed by China are not limited to requirements that apply directly to goods themselves，nor to requirements that apply to the activity of importing or exporting. We also note that the words “such as” in paragraph 84（b） of China’s Accession Working Party Report （“WTO-consistent requirements related to importing and exporting，such as those concerning import licensing，TBT and SPS”） indicate that import licensing，TBT，and SPS requirements illustrate，but do not exhaust，the type of WTO-consistent requirements relating to trade that may be imposed by China even if their imposition entails some limitation on the right of enterprises in China to import and export all goods.

226. We recall，in this respect，our understanding of the relationship between the introductory clause and the remainder of the first sentence of paragraph 5.1. Under paragraph 5.1，China undertakes a commitment in respect of traders，in the form of a commitment to grant to all enterprises in China the right to import and export goods. At the same time，this commitment，or obligation，is made subject to，and may not detrimentally affect，China’s right to regulate trade in a manner consistent with the WTO Agreement. We see the obligations assumed by China in respect of trading rights，which relate to traders，and the obligations imposed on all WTO Members in respect of their regulation of trade in goods，as closely intertwined. This is particularly true of China’s trading rights commitments，on the one hand，and the obligations imposed on all WTO Members under Articles III and XI of the GATT 1994，on the other hand，as certain WTO Members expressly recognized during the negotiations on China’s accession to the WTO. Such interlinkage is also reflected in paragraph 5.1 itself. Read as a whole，this provision is clearly concerned with trade in goods. The first two sentences relate to the entitlements that China must give to potential importers and exporters of goods. The next，or third sentence of paragraph 5.1，provides that：

All such goods shall be accorded national treatment under Article III of the GATT 1994，especially paragraph 4 thereof，in respect of their internal sale，offering for sale，purchase，transportation，distribution or use，including their direct access to end-users.

227. The close relationship between restrictions on entities engaged in trade and GATT obligations relating to trade in goods has also been recognized in previous GATT panel and WTO panel and Appellate Body reports，where measures that did not directly regulate goods，or the importation of goods，have nonetheless been found to contravene GATT obligations. Thus，for example，restrictions imposed on investors，wholesalers，and manufacturers，as well as on points of sale and ports of entry，have been found to be inconsistent with Article III：4 or Article XI：1 of the GATT 1947 or 1994. In addition，the Illustrative List in Annex 1 to the Agreement on Trade-Related Investment Measures （the “TRIMs Agreement”） sets out a number of requirements imposed on enterprises that are deemed to be inconsistent with either Article III：4 or Article XI：1 of the GATT 1994，and Article 3 of the TRIMs Agreement states that all exceptions under the GATT 1994 apply，as appropriate，to the provisions of the TRIMs Agreement. These considerations suggest that measures that restrict the rights of traders may violate GATT obligations with respect to trade in goods.

228. Returning to the introductory clause of paragraph 5.1，we recall our observation above that the reference to China’s power to regulate trade “in a manner consistent with the WTO Agreement” seems to us to encompass both China’s power to take regulatory action provided that its measures satisfy prescribed WTO disciplines and meet specified conditions （for example，an SPS measure that conforms to the SPS Agreement） and China’s power to take regulatory action that derogates from WTO obligations that would otherwise constrain China’s exercise of such power—that is，to relevant exceptions.

229. China’s power to regulate trade in goods is disciplined by the obligations set out in Annex 1A of the WTO Agreement. In our view，the introductory clause of paragraph 5.1 cannot be interpreted in a way that would allow a complainant to deny China access to a defence merely by asserting a claim under paragraph 5.1 and by refraining from asserting a claim under other provisions of the covered agreements relating to trade in goods that apply to the same or closely linked measures，and which set out obligations that are closely linked to China’s trading rights commitments. Rather，whether China may，in the absence of a specific claim of inconsistency with the GATT 1994，justify its measure under Article XX of the GATT 1994 must in each case depend on the relationship between the measure found to be inconsistent with China’s trading rights commitments，on the one hand，and China’s regulation of trade in goods，on the other hand.

230. All of the above suggests to us that the introductory clause of paragraph 5.1 should be interpreted as follows. Any exercise of China’s right to regulate trade will be protected under the introductory clause of paragraph 5.1 only if it is consistent with the WTO Agreement. This will be the case when China’s measures regulating trade are of a type that the WTO Agreement recognizes that Members may take when they satisfy prescribed disciplines and meet specified conditions. Yet，these are not the only types of WTO-consistent measures that may be protected under the introductory clause of paragraph 5.1. Whether a measure regulating those who may engage in the import and export of goods falls within the scope of China’s right to regulate trade may also depend on whether the measure has a clearly discernable，objective link to the regulation of trade in the goods at issue. In considering whether such a link is discernable，it may be relevant whether the measure regulating who may engage in trade is clearly and intrinsically related to the objective of regulating the goods that are traded. In addition，such a link may often be discerned from the fact that the measure in question regulates the right to import and export particular goods. This is because the regulation of who may import and export specific goods will normally be objectively related to，and will often form part of，the regulation of trade in those goods. Whether the necessary objective link exists in a specific case needs to be established through careful scrutiny of the nature，design，structure，and function of the measure，often in conjunction with an examination of the regulatory context within which it is situated. When such a link exists，then China may seek to show that，because its measure complies with the conditions of a GATT 1994 exception，the measure represents an exercise of China’s power to regulate trade in a manner consistent with the WTO Agreement and，as such，may not be impaired by China’s trading rights commitments.

231. Turning to the specific measures that China seeks to justify in this case，we note that China asserted，before the Panel，that its measures form part of a broader regulatory scheme covering the goods at issue. According to China，it regulates these goods through a content review mechanism，for both imported and domestic goods，that operates to prevent the dissemination of cultural goods with a content that has a negative impact on public morals in China. In other words，China emphasized that the requirements and provisions found to be inconsistent with China’s trading rights commitments under its Accession Protocol and Working Party Report all form part of a broader regime regulating trade in the specific goods at issue.

232. The Panel examined the relationship between each of the provisions it found to be inconsistent with China’s trading rights commitments，as well as China’s content review mechanism for the relevant products. The Panel found that certain of the inconsistent provisions，notably Articles 41 and 42 of the Publications Regulation，are contained in a legal instrument that，itself，sets out such a content review mechanism. With respect to other provisions contained in instruments that do not themselves incorporate a content review mechanism，the Panel accepted China’s argument that these “are not isolated measures ［but］ are the result of its system of selecting importers with the content review mechanism in mind”. We also note that there was much evidence before the Panel concerning the extensive nature of China’s content review system for the relevant goods，and that the United States did not contest that the provisions restricting trading rights are part of China’s system for reviewing the content of the relevant goods. Moreover，the United States challenged，as inconsistent with Article III：4 of the GATT 1994，various provisions regulating the distribution of the relevant goods within China，several of which are contained in the same Chinese measures as other provisions regulating importation of those goods that the Panel found to be inconsistent with China’s trading rights commitments.

233. For all these reasons，we consider that the provisions that China seeks to justify have a clearly discernable，objective link to China’s regulation of trade in the relevant products. In the light of this relationship between provisions of China’s measures that are inconsistent with China’s trading rights commitments，and China’s regulation of trade in the relevant products，we find that China may rely upon the introductory clause of paragraph 5.1 of its Accession Protocol and seek to justify these provisions as necessary to protect public morals in China，within the meaning of Article XX（a） of the GATT 1994. Successful justification of these provisions，however，requires China to have demonstrated that they comply with the requirements of Article XX of the GATT 1994 and，therefore，constitute the exercise of its right to regulate trade in a manner consistent with the WTO Agreement. ...

336. We have found above that：（ⅰ） by virtue of the introductory clause of paragraph 5.1 of China’s Accession Protocol，China may，in this case，invoke Article XX（a） of the GATT 1994 to justify the provisions and requirements found to be inconsistent with its trading rights commitments under its Accession Protocol and Accession Working Party Report...

二 《议定书》第16条的条约解释

1.第16.1条与第16.4条的关系

在“美国—轮胎案”中，专家组根据条约解释规则，对《议定书》第16.1条和第16.4条之间的关系进行了诠释。本案案情请参见附件五相关部分。


US-MEASURES AFFECTING IMPORTS OF CERTAIN



PASSENGER VEHICLE AND LIGHT TRUCK TYRES FROM CHINA



WT/DS399/R


7.25 In order to properly assess the conformity of the United States’measure with Paragraph 16 of the Protocol，we must establish the conditions under which the provisions would apply. This is particularly important regarding China’s claims on increased imports and causation，in respect of which the parties have developed significantly diverse positions on the interaction between sub-paragraphs 1 and 4 of Paragraph 16.

7.26 Paragraph 16.1 of the Protocol provides：

In cases where products of Chinese origin are being imported into the territory of any WTO Member in such increased quantities or under such conditions as to cause or threaten to cause market disruption to the domestic producers of like or directly competitive products，the WTO Member so affected may request consultations with China with a view to seeking a mutually satisfactory solution，including whether the affected WTO Member should pursue application of a measure under the Agreement on Safeguards. Any such request shall be notified immediately to the Committee on Safeguards.

7.27 Paragraph 16.4 of the Protocol provides：

Market disruption shall exist whenever imports of an article，like or directly competitive with an article produced by the domestic industry，are increasing rapidly，either absolutely or relatively，so as to be a significant cause of material injury，or threat of material injury to the domestic industry. In determining if market disruption exists，the affected WTO Member shall consider objective factors，including the volume of imports，the effect of imports on prices for like or directly competitive articles，and the effect of such imports on the domestic industry producing like or directly competitive products.


Relationship between Paragraph 16.1 and Paragraph 16.4 of the Protocol


7.28 According to China，Paragraphs 16.1 and 16.4 are interrelated. China contends that Paragraph 16.1 functions as a chapeau for Paragraph 16，providing the basic conditions for any action under Paragraph 16. China submits that Paragraph 16.1 also provides “important context” for understanding the obligations of Paragraph 16.4 （and vice versa），such that “he two provisions must be read together”. In reading the two provisions together，China understands Paragraph 16.4 to add to the basic conditions set forth in Paragraph 16.1.

7.29 Thus，in respect of the issue of increased imports，China asserts that “the first requirement of ［Paragraph］ 16.1 sets a base level requirement of ‘in such increased quantities’”. Referring to the case law of the Appellate Body regarding the interpretation of the same phrase in Article 2.1 of the Safeguards Agreement，China contends that imports will only be “in such increased quantities” if they are sudden enough，sharp enough，and significant enough，to cause injury. China continues，though，that “even if the increase in imports is sudden enough，sharp enough，or significant enough to satisfy the ［Paragraph 16.1］ requirement of ‘in such increased quantities’，they still must meet the additional ［Paragraph 16.4］ standard of ‘increasing rapidly’”.

7.30 China adopts the same approach to the Paragraph 16 causation standard. Thus，China asserts that the word “cause” in Paragraph 16.1 constitutes the “base requirement”. China asserts that the Appellate Body has confirmed，in case law regarding the Safeguards Agreement，that a “‘cause’requires ‘a genuine and substantial relationship of cause and effect’between the imports and the alleged injury”. China contends that “Article 16.4 further strengthens this basic requirement，by modifying the term ‘cause’with ‘significant’”. China contends that sub-paragraphs 1 and 4 of Paragraph 16 therefore require that increased imports under the Protocol must have “a significant，important，genuine and substantial causal relationship with material injury being suffered by the U.S. domestic industry”.

7.31 The upshot of China’s interpretative analysis is that the increased imports and causation standards of Paragraph 16 are more stringent than those of the Safeguards Agreement，since they incorporate both the disciplines of the Safeguards Agreement （as embodied in Paragraph 16.1），plus the additional requirements of Paragraph 16.4.

7.32 The United States submits that Paragraph 16.1 does not impose any obligations regarding the existence of market disruption，but merely sets forth the general conditions under which a Member is authorized to seek consultations with China. The United States asserts that，while Paragraph 16.1 provides context for the interpretation of Paragraph 16.4，it does not set out a general obligation with respect to the market disruption determination. According to the United States，it is Paragraph 16.4 that sets the standards that a Member has to meet in order to make an affirmative market disruption determination. The United States contends that，consistent with Paragraph 16.4，a Member must find that imports are （1） “increasing rapidly” so as to be （2） a “significant cause” of （3） material injury or threat thereof. The United States contends that these are the standards against which its measure should be assessed. The United States contends that the transitional safeguard mechanism exists outside and apart from the global safeguard disciplines embodied in Article XIX of the GATT 1994，and the Safeguards Agreement.

7.33 In our view，Paragraph 16.1 is concerned with more than the mere right of Members to seek consultations. Paragraph 16.1 provides the very basis for action under the Paragraph 16 transitional product-specific safeguard mechanism，as Paragraph 16.1 consultations are the trigger for any subsequent action to address the “market disruption” in question. Indeed，it is only if such consultations fail that transitional product-specific measures may be imposed （under Paragraph 16.3）.

7.34 In accordance with Paragraph 16.1，action under Paragraph 16 is triggered when Chinese imports are being imported “in such increased quantities or under such conditions” “as to cause” “market disruption”. But what do these terms mean substantively？How does a Member know when imports are in sufficiently “increased quantities” to justify action？What is the degree of harm that the domestic industry must suffer？And what is the degree of causal relationship required between those imports and that harm？

7.35 Similar questions regarding “increased quantities” and causation arose in the context of disputes concerning Article 2.1 of the Safeguards Agreement. In that context，the answers were provided by the Appellate Body，based on its interpretation of the relevant provisions of that Agreement. In the context of Paragraph 16，the answers are provided in Paragraph 16.4，which sets forth a definition of “market disruption” that encompasses the nature of the increase in imports，the nature of the harm to be suffered by the domestic industry，and the degree of causal nexus that must exist between those imports and that harm. In particular，Paragraph 16.4 provides that the increase in imports must be rapid，that the harm to the domestic industry must amount to material injury，and that the rapidly increasing imports must be a significant cause of that material injury. Thus，imports from China will be “in such increased quantities... as to cause... market disruption” when those imports are “increasing rapidly... so as to be a significant cause of material injury.”

7.36 Thus，Paragraphs 16.1 and 16.4 are interrelated. They should be read together，and each provision provides important context for interpreting the other. The interrelation between Paragraphs 16.1 and 16.4，the joint reading of these provisions，and the definitional nature of Paragraph 16.4，suggest that Paragraph 16.4 clarifies the substance of the trigger conditions provided for in Paragraph 16.1.

7.37 Since Paragraph 16.4 clarifies the substance of the conditions for taking action under Paragraph 16，it is in light of the “increasing rapidly” and “significant cause” standards of Paragraph 16.4 that the conformity of the U.S. Tyres measure should be assessed. As indicated above，we shall interpret the phrases “increasing rapidly” and “significant cause” in the manner prescribed by Articles 31 and 32 of the Vienna Convention. To the extent that the provisions of Article XIX of the GATT 1994 or the Safeguards Agreement，as interpreted by the Appellate Body，are relevant they will be taken into account.

2. 第16.4条“increasing rapidly”

在“美国—轮胎案”里，专家组对《议定书》第16.4条的“increasing rapidly”做出了阐释。


US-MEASURES AFFECTING IMPORTS OF CERTAIN



PASSENGER VEHICLE AND LIGHT TRUCK TYRES FROM CHINA
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7.38 China claims that the United States failed to evaluate properly whether imports from China were “increasing rapidly” in accordance with Paragraph 16.4 of the Protocol. The thrust of China’s argument is that a decline in the rate of increase in 2008，the most recent period in China’s view，means that imports were no longer “increasing rapidly”. ...

7.82 The Panel begins by reviewing various data concerning the volume of subject and non-subject imports in absolute terms. We then consider China’s arguments regarding the interpretation of the phrase “increasing rapidly”. Thereafter，we consider issues regarding：the USITC’s determination that imports were increasing rapidly in relative terms；China’s argument that the USITC improperly relied on an end-point-to-end-point analysis of imports；China’s argument that the USITC improperly relied on increases in value rather than increases in volume；China’s argument that the USITC should have taken account of the fact that subject imports began from a low base；and China’s argument that the USITC should have collected data for the first quarter of 2009.



（ⅰ） Review of import data



7.83 We summarise below the import data on the absolute increase in the volume of subject imports in each year of the period of investigation；and the percentage increase in subject imports year on year between 2005 and 2008.
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7.84 There were absolute increases in subject imports in each year of the period of investigation. This resulted in an overall increase of 31 million units，or 215.5 per cent，in subject imports from China by the end of the period. The greatest increase occurred in the last two years of the period. Regarding non-subject imports，the next largest increase in imports between 2004 and 2008 was from Indonesia，representing an increase of just 3.9 million units. The absolute increases in volume of subject imports from China over the period of investigation are clearly depicted in the following graph：
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Quantity of Chinese Imports

7.85 On the basis of this data，the USITC concluded：

In absolute terms，imports of subject tires from China increased throughout the period of investigation and were the highest，in terms of both quantity and value，in 2008，at the end of the period. The quantity of subject imports rose by 215.5 percent between 2004 and 2008，by 53.7 percent between 2006 and 2007，and by 10.8 percent between 2007 and 2008.” The value of subject imports rose even more rapidly，increasing by 294.5 percent between 2004 and 2008，by 60.2 percent between 2006 and 2007，and by 19.8 percent between 2007 and 2008.

...we find that the subject imports increased，both absolutely and relatively throughout the period by significant amounts in each year and，as stated above，were at their highest levels at the end of the period in 2008. Whether viewed in absolute or relative terms，and whether viewed in terms of the increase from 2007 to 2008 alone or the increase in the last two full years （or even the last three years），the increases were large，rapid，and continuing at the end of the period-and from an increasingly large base.

7.86 At first glance，taking into account the absolute import data outlined above，we see no error in the USITC’s conclusion that there was a rapid increase in subject imports from China in absolute terms.



（ⅱ） The meaning of the phrase “increasing rapidly”



7.87 Despite these absolute increases，China argues that imports were not “increasing rapidly” in accordance with the Protocol. According to China，the use of the present continuous tense in the phrases “are being imported” （Paragraph 16.1） and “are increasing” （Paragraph 16.4） requires the investigating authority to focus on the most recent past，in this case 2008. China asserts that this requirement for the most recent past is reinforced by the use of the term “increasing” in Paragraph 16.4，rather than the term “increased”. China also submits that the increase in imports must be “rapid”，which China understands as requiring a quick progression in the rate of increase in the volume of imports. We note that China outlines two scenarios for the meaning of “rapidly” and acknowledges that other scenarios might be possible. The first scenario is that imports must be increasing at a consistently very high rate. The second scenario is that imports must be increasing at a higher rate in each successive year. China argues that，regardless of the scenario，the rate cannot be declining rapidly and that it is “fatal” that the rate of increase from 2007 to 2008 was “a fraction of any of the prior years.”

7.88 We note China’s argument that the use of the present continuous tense in the phrases “are being imported” （Paragraph 16.1） and “increasing” （Paragraph 16.4） require a focus on the most recent past. However，we recall that the Appellate Body has found the grammatical construction of the phrase “is being imported” in Article 2.1 of the Safeguards Agreement to mean that “the increase in imports must have been sudden and recent”. The Appellate Body did not find that the increase must have occurred in the most recent past.

7.89 According to the panel in US-Line Pipe：

The word ‘recent’-which was used by the Appellate Body in interpreting the phrase ‘is being imported’-is defined as ‘not long past；that happened，appeared，began to exist or existed lately’. In other words，the word ‘recent’implies some form of retrospective analysis. It does not imply an analysis of the conditions immediately preceding the authority’s decision. Nor does it imply that the analysis must focus exclusively on conditions at the very end of the period of investigation.

7.90 The findings of the Appellate Body in Argentina-Footwear （EC） and the Panel in US-Line Pipe are applicable here. We consider that the phrase in Paragraph 16.1 of the Protocol，“are being imported” is essentially the same as the phrase “is being imported” in Article 2.1 of the Safeguards Agreement. As such，we consider that the Appellate Body’s interpretation of the temporal implications of the phrase “is being imported” provides useful guidance in this case. We are also guided by the finding of the panel in US-Line Pipe that，although “the word ‘recent’implies some form of retrospective analysis... ［i］t does not imply an analysis of the conditions immediately preceding the authority’s decision”. These findings suggest that there is nothing in the use of the present continuous tense in Paragraphs 16.1 and 16.4 of the Protocol that would require an investigating authority to focus on the movements in imports during the most recent past，or during the period immediately preceding the authority’s decision.

7.91 We recall China’s focus on the fact that Paragraph 16.4 uses the term “increasing”，in the present continuous tense，rather than the past tense “increased”. China argues that the difference between imports that have “increased rapidly” and imports that are “increasing rapidly” means that an investigating authority must find that imports are still “increasing” rapidly during the most recent period. We agree there is a temporal difference between imports that have increased rapidly and those that are increasing rapidly. However，the text of Paragraph 16.1 does not say “increased rapidly”. The text says “are being imported...in such increased quantities” and，as acknowledged by China，this phrase uses the same grammatical tense as the phrase “increasing rapidly” in Paragraph 16.4. Reading the terms “increased” and “increasing” in their proper context，we do not consider that the use of the term “increasing” in Paragraph 16.4 requires a focus on a more recent period than the term “increased” in Paragraph 16.1.

7.92 We note that the ordinary meaning of rapid means “progressing quickly；developed or completed within a short time”. The adverb “rapidly” is defined as “... with great speed，swiftly”. There is no reference to the rate of increase in the dictionary meaning of “rapidly”，nor any suggestion that imports can only increase rapidly if there is an increase in the rate of increase in those imports. Accordingly，in order for imports to be “increasing rapidly”，they need only be increasing “with great speed”，or “swiftly”. There is no need for any swift progression in the rate of increase in those imports. Nor does a decline in the rate of increase necessarily preclude a finding that imports are “increasing rapidly”. Under the Protocol the rapid increase need only be on an absolute or relative basis.

7.93 Furthermore，even if the USITC had been required to focus on imports during the last year of the period，the fact that the 10.8 per cent increase in 2008 was lower than the increase in the preceding year does not mean that imports were not “increasing rapidly” in 2008. An increase of 10.8 per cent in 2008 by no means precludes a finding that imports are “increasing rapidly”，especially when that increase is assessed in context. Nor is it a “modest” increase. In this regard，we recall that the 10.8 per cent increase in absolute volumes between 2007 and 2008 was in addition to an increase of 53.7 per cent between 2006 and 2007，which was in addition to an increase of 29.9 per cent between 2005 and 2006，which was in addition to an increase of 42.7 per cent between 2004 and 2005. In our view，the 10.8 per cent increase in absolute volumes from 2007 to 2008 reinforces the USITC’s conclusion that imports were “increasing rapidly” during the period，and continued to be “increasing rapidly” at the end of the period.


（ⅲ）Relative increase in imports



7.94 We note that there is no definition in the Protocol for imports that are “increasing rapidly... relatively”. Therefore，in our view，any reasonable form of a relative assessment is acceptable. As such，the interpretation of this factor is not necessarily limited to a consideration of the market share of Chinese imports，i.e.，imports from China as a percentage of total consumption. We see no reason why imports relative to domestic production cannot also be considered. We note that in this case the USITC considered both imports relative to market share and imports relative to domestic production. Specifically，the USITC found that：

Both the ratio of subject imports to U.S. production and the ratio of subject imports to U.S. apparent consumption rose throughout the period examined，and both ratios were at their highest levels of the period in 2008. The ratio of subject imports to U.S. production increased by 22.0 percentage points between 2004 and 2008，with the two largest year-to-year increases occurring at the end of the period in 2007 and 2008. The ratio of subject imports to U.S. apparent consumption increased by 12.0 percentage points during the period examined，with the two largest year-to-year increases also occurring at the end of the period in 2007 and 2008.

7.95 We summarise below the data regarding the market share of China’s imports compared to the market share of non-subject imports：

[image: ]


7.96 There was an increase in the market share of subject imports from China in every year，leading to a 12 percentage point increase over the period of investigation. In comparison，the market share of non-subject imports was more or less stable.

7.97 We summarise below the data for subject imports as a percentage of domestic production.

[image: ]


7.98 We note that there were increases in subject imports relative to domestic production year after year，as demonstrated in the above table. There was a 22 percentage point increase in subject imports relative to domestic production over the period of investigation. Thus，regardless of a focus on imports relative to market share or relative to domestic production there were increases from year to year and significant increases over the period of investigation.

7.99 China argues that “stable” changes in market share reveal that imports are not increasing rapidly on a relative basis （See table in para. 7.45，above：the change in the market share between 2004 and 2005 was 2.1 percentage points；between 2005 and 2006 was 2.5 percentage points；between 2006 and 2007 was 4.7 percentage points；and between 2007 and 2008 was 2.7 percentage points）. While we consider comparing rates of increase from year to year might be useful，we have already explained its limitations. The change in the market share seems to us a step further away again from the text of the Protocol where the obligation is to find rapid increases “either absolutely or relatively”.

7.100 In any event we have，up to this point，determined that the USITC gave a reasonable and adequate explanation for concluding that the absolute data indicates that imports are “increasing rapidly”. That is sufficient under the Protocol and it is not necessary to consider the situation in relation to relative data. However，for the sake of completeness we have done so，and find that given rapidly increasing subject imports from China relative to domestic production and relative to market share，imports are “increasing rapidly” in relative terms.



（ⅳ） End-point-to-end-point analysis



7.101 The Panel next considers China’s arguments regarding the utility of an end-point-to-end-point analysis by recalling what the Appellate Body said in Argentina-Footwear （EC）：



We agree with the Panel that Articles 2.1 and 4.2（a） of the Agreement on Safeguards require a demonstration not merely of any increase in imports，but，instead，of imports ‘in such increased quantities...and under such conditions as to cause or threaten to cause serious injury.’In addition，we agree with the panel that the specific provisions of Article 4.2（a） require that ‘the rate and amount of the increase in imports...in absolute and relative terms’（emphasis added） must be evaluated. Thus，we do not dispute the Panel’s view and ultimate conclusion that the competent authorities are required to consider the trends in imports over the period of investigation （rather than just comparing the end points） under Article 4.2（a）. As a result，we agree with the Panel’s conclusion that ‘Argentina did not adequately consider the intervening trends in imports，in particular the steady and significant declines in imports beginning in 1994，as well as the sensitivity of the analysis to the particular end points of the investigation period used
 .

7.102 As we understand it the Appellate Body is not saying that an end-point-to-end-point analysis is prohibited in all circumstances. But，rather，that the investigating authority in Argentina-Footwear （EC） did not assess the trends in imports during the period of investigation adequately，and did not take into account the particular sensitivity of the analysis to the end points selected given intervening trends. That is，the investigating authority in that case did not adequately consider the declines in absolute and relative imports in the final two years of the investigation. Such was the significance of the decreases in that case that a one-year change in the base year “transformed the increase relied upon by Argentina into a decline”. We note that in the case before us the facts are very different. The USITC did not rely exclusively on an end-point-to-end-point analysis，but rather engaged in various temporal comparisons. Furthermore，there was not even a predominant reliance on an end-point-to-end-point analysis，as the USITC relied on the fact that there was an absolute and relative increase in subject imports in every year of the investigation
 .

7.103 China claims that an end-point-to-end-point-analysis “can obscure the more relevant analysis of what is happening over the more recent period”. We note that the Appellate Body in US-Steel Safeguards was concerned that a “simple end-point-to-end-point analysis could easily be manipulated” in cases where there is no “clear and uninterrupted upward trend in import volumes”. In this case，however，there was “a clear and uninterrupted upward trend in import volumes”. As such，the results could not be manipulated by the selection of end points
 .



（ⅴ） Value/volume



7.104 The Panel next considers China’s argument that the USITC relied on increases in value rather than increases in volumes. The Panel begins by noting that even though the text of the Protocol refers to quantities，it does not prohibit an analysis that looks at the value of imports. We note that in this case the USITC assessed both the quantity and value of imports. The value of subject imports rose by 294.5 per cent between 2004 and 2008；52.6 per cent between 2004 and 2005；34.7 per cent between 2005 and 2006；by 60.2 per cent between 2006 and 2007，and by 19.8 per cent between 2007 and 2008. If an assessment of the quantity of imports tells a starkly different story to that of value due to factors influencing value being something other than volumes of imports，then a more searching analysis might discount an assessment based on value. However，China has not presented any arguments to suggest that the increase in value in this case could be explained by factors other than an increase in subject imports
 .



（vi） Low base



7.105 China also argues that there was a “low” base at the beginning of the investigation period and this was never put into context by the USITC. In our view subject imports were not “low” at the beginning of the period. Having five per cent of the market at a value of 450 million dollars，and being the fourth largest import source are far from humble beginnings. Furthermore，gaining 12 percentage points in market share at a value of 1.7 billion dollars，and becoming the largest import source over the period of investigation means subject imports were a large and significant presence in the market at the end of the period.



（ⅶ） Interim data for the first quarter of 2009



7.106 Finally，the Panel addresses China’s argument that data from the first quarter of 2009 should have been included in the period of investigation. The Panel begins its analysis by recalling footnote 55 on page 12 of the USITC Report which explains why the USITC did not collect or analyse Q1 2009 data
 .

...The data the Commission compiled and relied upon in this investigation，however，did not include first quarter 2009 data because a relatively complete data series for that period would not have been available in time for use in this investigation. The first quarter 2009 import data also are of no probative value in determining whether subject imports are increasing rapidly in relative terms in the absence of a data series that includes first quarter 2009 data on U.S. production and U.S. apparent consumption. Thus consideration of first quarter 2009 import data alone would not change our finding that imports of the subject imports from China are increasing rapidly，both absolutely and relatively.”

7.107 Regarding the selection of an investigation period，we recall that WTO jurisprudence in relation to the Safeguards Agreement says that where there are no specific rules as to the length of the period of investigation，the period selected must be sufficiently long to allow conclusions to be drawn regarding increased imports，and the period must allow an investigating authority to focus on recent imports. We consider that the same logic applies in the context of the Protocol. In our view，given that there are no precise guidelines in the Protocol，the selection of a five year period of investigation that ended less than four months before the beginning of the investigation provides recent data and satisfies the standard under the Protocol.

7.108 We note that the Parties do not agree on what the USITC standard practice is regarding interim data. China argues that the USITC has a “well-established and consistent practice of collecting interim data in other cases”. The United States says that the USITC has an established practice in investigations under Section 421 “of collecting，at a minimum，five full years of data，plus any interim period that can reasonably be collected” but that the USITC decides on a case-by-case basis whether to attempt to collect data for the interim period. For the purposes of our analysis we do not consider it relevant whether the USITC deviated from its standard practice，only whether the choice of an investigation period was reasonable and adequate，and we have concluded that it was.

7.109 We note that the USITC was concerned at not having relative data for the first quarter of 2009 and considered that even if it had collected absolute data for the first quarter of 2009，it would have served no probative value as it could not have completed the analysis regarding rapidly increasing imports without relative data. We note also that in the other Section 421 investigations both absolute and relative data were included. Given the requirement to consider imports that are “increasing rapidly，either absolutely or relatively” it seems only practical that all data be available for any period selected as part of the investigation period in order to be able to determine whether imports are “increasing rapidly”. In any event，we do not consider the USITC was obliged to collect and incorporate absolute and relative data for the first quarter of 2009 into its period of investigation.

7.110 For all of the above reasons，we conclude that the USITC did not fail to evaluate properly whether imports from China met the specific threshold under Paragraph 16.4 of the Protocol of “increasing rapidly”.

3. 第16.4条：“significant cause”

在“美国—轮胎案”中，专家组对《议定书》第16.4条中的“significant cause”进行了阐释。
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7.111 China claims that Section 421 is “as such” inconsistent with Paragraph 16 of the Protocol （irrespective of the way in which the USITC applied that standard in the Tyres investigation），because it fails to fully implement the “significant cause” standard set forth in Paragraph 16.4 of the Protocol. China asserts that the U.S. implementing statute properly cites the appropriate causation standard as “significant cause”，but then improperly defines “significant cause” as：

a cause which contributes significantly to the material injury of the domestic industry，but need not be equal to or greater than any other cause.

7.112 China’s claim focuses on two elements of the definition set forth in the statute. First，China asserts that the statute lowers the Paragraph 16.4 causation standard by redefining “significant cause” as “contributes significantly”. Second，China contends that the statute further lowers the causation standard by allowing imports to be a less important factor than any other single cause，no matter how minor that other cause might be.

7.113 The United States contends that the causation standard of the U.S. implementing statute is fully consistent with the provisions of the Protocol.

7.114 Before turning to the substance of the parties’arguments，we first examine a threshold issue regarding the application of the mandatory/discretionary distinction.


1. Threshold issue regarding the application of the mandatory/discretionary distinction


7.115 We note the U.S. argument that，consistent with a long-standing distinction in GATT and WTO case law between mandatory and discretionary legislation，China must demonstrate that Section 421 mandates，or requires，the USITC to apply a causation standard that is inconsistent with the Protocol. The United States submits that there is nothing in the U.S. statute that mandates action that is inconsistent with the United States’obligations under the Protocol.

7.116 China contends that “the Appellate Body has explained that panels are not obliged，as a preliminary jurisdictional matter，to examine whether the challenged measure is mandatory”. China further contends that the general status of the mandatory/discretionary distinction is unsettled，and accordingly the Appellate Body has urged “caution against the application of this distinction in a mechanistic fashion”. China submits that，in any event，Section 421 does require the USITC to apply a fundamentally flawed definition. China asserts that the United States has not argued，and indeed cannot argue，that the USITC was free to disregard the statutory definition at its discretion. China asserts that whenever the USITC makes the legal finding that imports are “a significant cause” of material injury，this finding is necessarily defined to be something different from （and lower in standard than） a finding of “significant cause” in accordance with the correct standard under the Protocol.

7.117 While we acknowledge that the Appellate Body has cautioned against the application of this distinction “in a mechanistic fashion”，the Appellate Body has not expressly ruled out the applicability of the mandatory/discretionary distinction in the context of assessing the WTO-consistency of a legislative measure. Rather，the Appellate Body has itself implicitly applied the distinction. Thus，in US-Carbon Steel，the Appellate Body upheld the panel’s ruling on the basis that “the European？Communities did not satisfy its burden of proving either that United States law mandates USDOC to act inconsistently with Article 21.3 of the SCM Agreement，or that such law restricts in a material way USDOC’s discretion to make a determination consistent with Article 21.3 in a sunset review”. The Appellate Body also did not rule out the application of the mandatory/discretionary distinction when the occasion to do so presented itself in US-Zeroing （EC） （Article 21.5-EC） Instead，the Appellate Body repeated an earlier finding that “the import of the ‘mandatory/discretionary distinction’may vary from case to case”.

7.118 In practice，the import of the mandatory/discretionary distinction is most pronounced in cases where，although a Member’s law appears to be WTO-inconsistent on its face，there is sufficient discretion to allow national authorities to apply the law in a WTO-consistent manner. In such cases，the discretion reserved to national authorities “saves” the statute. For the reasons set forth below，we do not consider that Section 421 appears inconsistent on its face. In this case，therefore，the potential import of the mandatory/discretionary distinction is limited. That being said，we consider that we should approach China’s “as such” claim against Section 421 by evaluating whether or not Section？421 requires the United States to establish causation in a manner inconsistent with Paragraph 16 of the Protocol.


2. Whether the statute lowers the Paragraph 16.4 causation standard by redefining “significant cause” as “contributes significantly” ...


7.136 The WTO Agreement does not prescribe any particular manner in which a Member’s WTO obligations and commitments must be transposed into its domestic law. Accordingly，there is nothing to prevent a Member from including in its domestic law definitions of terms used in the WTO Agreement. Although a Member’s decision to define WTO terms runs the risk that the resultant definition may not be WTO-consistent，WTO-inconsistency must not be presumed. Accordingly，the onus is on China to establish that the Section 421 definition of “significant cause” as “contributes significantly” is inconsistent with the causation standard set forth in Paragraph 16.4 of the Protocol.

7.137 China seeks to meet its burden by invoking dictionary definitions that allegedly show that the term “contribute” is less stringent than “cause”. In particular，China submits that the ordinary meaning of “cause” is “that which produces an effect or consequence” or “something that brings about an effect or a result”，whereas the ordinary meaning of “contribute” is merely “to play a part in the achievement of a result”，or “to play a significant part in bringing about an end or result”，which is a weaker notion than that of “cause”. Thus，China contends that a cause “produces” or “brings about” the consequence，and does not merely “contribute to” or “play a part” in its occurrence.

7.138 Looking exclusively at these dictionary definitions，one might legitimately conclude that a “contribution” has a lesser causal effect than a “cause”. In particular，implicit in the definitional differences invoked by China is the notion that the term “contribute” allows for multiple factors to each “play a part in” bringing about a result，whereas “cause” means that the triggering event is in and of itself capable of bringing about，or producing，that result. In other words，a “cause” is capable of producing or bringing about a result on its own，whereas a “contribution” would only ever play a part in the occurrence of that result，along with other contributing factors.

7.139 We recall，though，that the terms of the Protocol must be interpreted in context. Of particular contextual importance in this regard is the fact that，according to Paragraph 16.4 of the Protocol，rapidly increasing imports need only be “a” significant cause of market disruption. In other words，the imports need not be the sole cause of the market disruption. We note that the definitions cited by China do not appear to leave room for multiple causes. In particular，China invokes The Shorter Oxford English Dictionary definition of the noun “cause” as “that which produces an effect or consequence”，and the verb “cause” as “to be the cause of，effect，bring about”. These definitions emphasise the singularity of the causal factor. The same emphasis on the singularity of cause is found in the French and Spanish definitions advanced by China. China notes that the French verb “causer” means “to cause”，and is further defined as “to be at the origin of something，to have something as an effect”. Regarding the Spanish version of Paragraph 16.4，China asserts that，in Spanish，the verb “causar” means “to cause”，and is further defined as “when referring to a cause：produce its effect” as well as “［t］o be the cause，the reason and motive of the occurrence of something”. China further asserts that，“［n］otably，“causa” is defined as “cause” as well as that “which is considered as fundamental to or the origin of something”. Thus，both the French and Spanish definitions invoked by China suggest that an event has a single cause. In addition，both the French and Spanish definitions refer to the notion of “origin”. Since an event may only have one origin，the singular nature of the causal factor inherent in the definitions proposed by China is again emphasised.

7.140 In the context of Paragraph 16.4，which refers to “a significant cause”，we consider that Members must be entitled to interpret the term “cause” in a way that allows for the possibility that the causal factor is one of several causal factors that together produce or bring market disruption. Where a Member does so，it is no longer appropriate to refer to each causal factor as “produc［ing］ a result” （since this implies that each cause has produced the result on its own，which is not the case）. Each causal factor might more accurately be said to play a part in producing that result. Since the ordinary meaning of “contribute” is to “play a part” in the achievement of a result”，it seems reasonable that Members might refer to multiple causes each “contributing” to the result.

7.141 Furthermore，we note that the parties in this case use the terms “cause” and “causal link” synonymously. In the particular context of the Protocol，we agree with this approach. While Paragraphs 16.1 and 16.4 use the term “cause”，paragraph 246（c） of the Working Party Report refers to the concept of “causal link”：

In determining whether market disruption existed，including the causal link between imports which were increasing rapidly，either absolutely or relatively，and any material injury or threat of material injury to the domestic industry，the competent authorities would consider objective factors，including （1） the volume of imports of the product which was the subject of the investigation；（2） the effect of imports of such product on prices in the importing WTO Member’s market for the like or directly competitive products；（3） the effect of imports of such product on the domestic industry producing like or directly competitive products.

7.142 According to paragraph 246（c），therefore，the finding of “cause” necessitated by Paragraph 16.4 might properly be referred to as a finding of “causal link”. Thus，a finding that rapidly increasing imports are a （significant） cause of material injury is equivalent to a finding that there is a （significant） causal link between the imports and the injury. Regarding the meaning of the term “causal link” ［in the first sentence of Article 4.2（b） of the Safeguards Agreement］，the Appellate Body found in US-Wheat Gluten that：

The word “link” indicates simply that increased imports have played a part in，or contributed to，bringing about serious injury so that there is a causal “connection” or “nexus” between these two elements. “Taking these words together，the term “the causal link” denotes，in our view，a relationship of cause and effect such that increased imports contribute to “bringing about”，“producing” or “inducing” the serious injury.

7.143 The Appellate Body further explained that the “contribution must be sufficiently clear as to establish the existence of ‘the causal link’required”. In other words，the Appellate Body finds that the existence of a causal link might be established on the basis of a （sufficiently clear） contribution. Since in the context of the Protocol the terms “cause” and “causal link” may properly be used synonymously，this guidance from the Appellate Body provides support-in the context of a provision that envisages a multiplicity of causal factors-for interpreting “cause” as “contribute to bring about”.

7.144 In response to Question 5 from the Panel，China seeks to play down the relevance of the abovementioned finding by the Appellate Body ［which concerned the first sentence of Article 4.2（b） of the Safeguards Agreement］ by arguing that the ordinary meaning of the term “link” does not include the notion of “contribute to”：

China strongly doubts that the Appellate Body was focused here on the particular meaning of the word “contribute” and how this might relate to other possible formulations in relation to causation. Nor，in all likelihood，was the Appellate Body attempting to set in stone a definition of the term “link” for all future cases. More likely，the Appellate Body was concerned with setting out a reasoned explanation in the context of the particular circumstances of US-Wheat Gluten，as well as providing some useful guidance for the future.

China notes the ordinary meaning of the word “link，” as a noun，is “a connecting part” or “a means of connection.” “Link” as a verb means “to connect or join （two things or one thing to another） with or as with a link.”The notion of “contribute to” is simply not part of the ordinary meaning of “link.”

7.145 We are not persuaded by China’s reading of the abovementioned finding by the Appellate Body in US-Wheat Gluten，or its suggestion that the Appellate Body could not have indicated that the term “link” might denote “contribution”，for we are in no doubt that the Appellate Body was using the term “contribute” to denote the “connection” or “nexus” of the imports to the cause of the injury. This is abundantly clear from the Appellate Body’s finding that “［t］he word ‘link’indicates simply that increased imports have played a part in，or contributed to，bringing about serious injury”. In other words，it is through the （causal） link that imports contribute to causing，i.e.，bringing about，the injury.

7.146 Thus，in the context of a provision that envisages that there might be more than one “significant cause” of market disruption，it is not inconsistent with Paragraph 16.4 to interpret the ordinary meaning of the term “cause” as “contribute”.

7.147 Before concluding，we recall that the term “cause” should also be interpreted in the light of the object and purpose of the treaty. In this regard，China submits that Paragraph 16 of the Protocol is an exceptional，country-specific measure designed to address unforeseen surges in imports from China-an “escape valve” to be used only in emergency situations as an extraordinary remedy. China contends that Paragraph 16 should therefore be given a narrow construction，to differentiate the higher causation standard of Paragraph 16 from the lower causation standard applied in the Safeguards Agreement.

7.148 We note that the Appellate Body in US-Shrimp stated that：

A treaty interpreter must begin with，and focus upon，the text of the particular provision to be interpreted. It is in the words constituting that provision，read in their context，that the object and purpose of the states parties to the treaty must first be sought. Where the meaning imparted by the text itself is equivocal or inconclusive，or where confirmation of the correctness of the reading of the text itself is desired，light from the object and purpose of the treaty as a whole may usefully be sought.

7.149 With regard to the claim that Paragraph 16 is an exceptional measure to be used only in emergency situations，the Panel notes that whether it is to be regarded as an emergency action or not the words of Article 16 still have to be interpreted in accordance with Articles 31 and 32 of the Vienna Convention.

7.150 To determine whether the Section 421 causation standard is inconsistent with the United States’WTO obligations，we must establish what that causation standard actually means. It is well established that，when ascertaining the meaning of domestic legislation，a panel might refer to evidence of the consistent application of that law. In its defence，the United States has produced evidence to the effect that the “contributes significantly” definition is equivalent to the Protocol’s “significant cause” standard because of consistent USITC practice requiring the demonstration of a “direct and significant causal link” between the rapidly increasing imports and the market disruption. In particular，the United States refers to the following extract from the USITC Report in the Tyres case：

The third statutory criterion for finding market disruption is whether the rapidly increasing imports are a significant cause of material injury or threat of material injury. The term “significant cause” is defined in section 421（c）（2） of the Trade Act of 1974 to mean “a cause which contributes significantly to the material injury of the domestic industry，but need not be equal to or greater than any other cause.” The legislative history of section 406 describes the significant cause standard as follows：

Under this standard，the imports subject to investigation need not be the leading or most important cause of injury or more important than （or even equal to） any other cause，so long as a direct and significant causal link exists. Thus，if the ITC finds that there are several causes of the material injury，it should seek to determine whether the imports subject to investigation are a significant contributing cause of the injury or are such a subordinate，subsidiary or unimportant cause as to eliminate a direct and significant causal relationship.

7.151 In addition，the United States refers to two additional Section 421 investigations：Pedestal Actuators From China and Certain Ductile Iron Waterworks Fittings From China. In both cases，the USITC made the same reference to the legislative history of Section 406. In our view，these three cases are sufficient to show that the USITC consistently interprets the “contributes significantly” standard of Section 421 as requiring a “direct and significant causal link”，which is essentially equivalent to a showing of “significant cause”.

7.152 Although the fact that the USITC consistently interprets the “contributes significantly” standard of Section 421 as requiring a “direct and significant causal link” is not necessarily determinative of the issue at hand，it does support a finding that the Section 421 “contributes significantly” standard is no less stringent than the Paragraph 16.4 “significant cause” standard.

7.153 China argues that the above extracts from the USITC determinations relate to the legislative history of Section 406，rather than Section 421. The USITC references the legislative history of Section 406 because that contains the same statutory definition of “significant cause” （i.e.，“contributes significantly”） as provided for in Section 421. The evidence presented by the United States relates to the consistent application of the “contributes significantly” standard in Section 421 determinations，not in Section 406 determinations. In these circumstances，we consider it appropriate to take into account the legislative history of the Section 406 “contributes significantly” standard.


3. Whether the statute further lowers the Paragraph 16.4 causation standard by allowing imports to be a less important factor than any other single cause，no matter how minor that other cause might be


7.154 We recall that Section 421 allows a determination that increased imports constitute a “significant cause” of material injury even though their causal effect is not “equal to or greater than” that of any other cause....

7.158 We first consider China’s argument that the core meanings of “significant”-important，notable，consequential-all include the notion of significance relative to other matters （in this case other causes）. While we agree with China （and the United States） that the ordinary meaning of the word “significant” is “important”，“notable”，“consequential”，we disagree with China’s argument that these meanings must include the notion of significance relative to other causal factors. We note that China has provided no evidence or explanation in support of this argument. In our view，rapidly increasing imports might properly constitute a significant cause of market disruption even though their causal role is not as significant as other factors.

7.159 Regarding China’s argument that Section 421 impermissibly allows an investigating authority to determine that even a minimal cause，which can be less than any other cause，could still be considered as “a significant cause，” we consider that this possibility is excluded by the plain text of Section 421. The statutory definition at issue in this claim provides that rapidly increasing imports must “contribute significantly” to the market disruption. Since the relevant contribution must be “significant”，i.e.，important，or notable，we see no basis for concluding that only a “minimal”，or “mere”，contribution might suffice. Furthermore，we have already explained that，in the context of Paragraph 16.4 of the Protocol，the term “cause” may be interpreted to mean “contributes”. Thus，if rapidly increasing imports “contribute significantly” to the market disruption，they will necessarily be a “significant cause” of that market disruption for the purpose of Paragraph 16.4 of the Protocol.


4. Conclusion


7.160 For all of the above reasons，we do not consider that the Section 421 “contributes significantly” standard requires the United States to establish causation in a manner inconsistent with Paragraph 16 of the Protocol.

4.第16.3条：“the extent necessary”

在“美国—轮胎案”中，专家组对《议定书》第16.3条的“the extent necessary”进行了阐释。


UNITED STATES-MEASURES AFFECTING IMPORTS OF CERTAIN
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7.380 China has two broad claims. First，China claims that no remedy is appropriate in this case as the USITC failed to establish that ‘increasing rapidly’imports from China are a ‘significant cause’of market disruption. Second，China claims that even if the United States had complied with the other requirements of Paragraph 16，the specific remedy applied by the United States in this case was inconsistent with Paragraph 16.3 because the remedy was not limited to the market disruption caused by rapidly increasing imports from China. China claims that the United States instead imposed a remedy that addressed all of the alleged market disruption，including that caused by factors other than rapidly increasing imports.

7.381 The United States denies that the remedy went beyond the “extent necessary”，contrary to Paragraph 16.3 of the Protocol.

7.382 Since China’s first claim relates to its substantive claims concerning Paragraphs 16.1 and 16.4，we only address China’s second claim in this Section of our Report. That claim concerns Paragraph 16.3 of the Protocol，which provides：

If consultations do not lead to an agreement between China and the WTO Member concerned within 60 days of the receipt of a request for consultations，the WTO Member affected shall be free，in respect of such products，to withdraw concessions or otherwise to limit imports only to the extent necessary to prevent or remedy such market disruption. Any such action shall be notified immediately to the Committee on Safeguards....

7.390 China’s basic argument under Paragraph 16.3 of the Protocol is that a transitional product-specific safeguard measure should not exceed the amount necessary to prevent or remedy the market disruption caused by the subject imports. China claims that the Tyres measure necessarily exceeds the amount necessary to prevent or remedy the market disruption caused by the subject imports because the USITC never determined the extent of the injury caused by those imports. In other words，without knowing how much injury was caused by the subject imports，it was impossible for the United States to limit the measure to the amount necessary to prevent or remedy that injury.

7.391 We begin by noting that the parties agree that a remedy imposed under Paragraph 16 of the Protocol should be limited to the injury/market disruption caused by the subject imports，rather than the injury/market disruption caused by all injurious factors generally. We agree that the scope of the remedy should be limited in this way.

7.392 We next consider China’s argument that the USITC’s flawed approach to remedy is partly rooted in its flawed approach to causation. This raises issues regarding the relationship between the non-attribution requirement under the Protocol，and the scope of the remedy. The Appellate Body found in US-Line Pipe that Article 5.1 of the Safeguards Agreement generally does not impose any obligation on a Member to justify，at the time of application，that the safeguard measure at issue is applied “only to the extent necessary.”The Appellate Body went on to state：

This does not imply，as Korea seems to assert，that the measure may be devoid of justification or that the multilateral verification of the consistency of the measure with the Agreement on Safeguards is impeded. The Member imposing a safeguard measure must，in any event，meet several obligations under the Agreement on Safeguards. And，meeting those obligations should have the effect of clearly explaining and “justifying” the extent of the application of the measure. By separating and distinguishing the injurious effects of factors other than increased imports from those caused by increased imports，as required by Article 4.2（b），and by including this detailed analysis in the report that sets forth the findings and reasoned conclusions，as required by Articles 3.1 and 4.2（c），a Member proposing to apply a safeguard measure should provide sufficient motivation for that measure. Compliance with Articles 3.1，4.2（b） and 4.2（c） of the Agreement on Safeguards should have the incidental effect of providing sufficient “justification” for a measure and，as we will explain，should also provide a benchmark against which the permissible extent of the measure should be determined.

7.393 Thus，the Appellate Body considers that a non-attribution analysis under Article 4.2（b），second sentence，of the Safeguards Agreement will provide a “benchmark” （of injury attributed to the relevant imports），against which the permissible extent of the safeguard measure may be measured. Indeed，the Appellate Body went on to find that a violation of the obligation to perform a non-attribution analysis under Article 4.2（b），second sentence，was sufficient to establish a prima facie case of violation of the Article 5.1 obligation to restrict the measure to the extent necessary to prevent or remedy serious injury caused by the increased imports at issue. This finding is the basis for China’s argument that，because the USITC never determined the extent of the injury caused by the subject imports，the Tyres measure is necessarily excessive.

7.394 Since Paragraph 16.4 of the Protocol does not require the same type of non-attribution analysis as that required by the second sentence of Article 4.2（b） of the Safeguards Agreement，the reasoning of the Appellate Body in US-Line Pipe is not applicable. Although we consider that increasing imports should be viewed “in the context of” other factors，to ensure a proper finding of causation，there is no obligation to separate and distinguish the injurious effects of factors other than increased imports from those caused by increased imports ［as required by the second sentence of Article 4.2（b） of the Safeguards Agreement］. Since there is no “full-blown” non-attribution analysis under the Protocol，there is no benchmark against which to measure the scope of the remedy. Nor is there any basis for finding that a failure to separate and distinguish the injurious effects of rapidly increasing imports from the injurious effects of other causal factors establishes prima facie that the remedy is excessive. Instead，China must itself demonstrate that the scope of the measure is excessive.

7.395 While the lack of a benchmark creates difficulties in any challenge of the measure，nevertheless，the burden is on China to establish prima facie that the scope of the measure is excessive. But the burden is not impossible. For example，China might have challenged the accuracy of the analysis set forth in Exhibit US-20 which shows that the Tyres measure was based on an objective assessment of the impact of the measure over the first year，and that the impact of the measure would have addressed the volume and price effects of the subject imports. China has not challenged the accuracy of any of that analysis. Nor did China provide any type of assessment of what the maximum permissible extent of the measure should have been （i.e.，in relation to the amount of injury caused by increased imports），and has therefore failed to provide any benchmark by which to conclude that the extent of the Tyres measure is excessive.

7.396 The only additional argument by China concerns the fact that the measure was focused on improving the condition of the domestic industry generally，rather than on the specific harm caused by subject imports. China alleges that the United States essentially assumed that the increasing imports from China were entirely responsible for the deteriorating condition of the domestic industry. China refers in this regard to the following reasoning by the USITC：

We believe that the tariffs will significantly reduce subject imports and boost U.S. industry sales and prices，resulting in increasing profitability. This profitability will lead to the preservation of jobs and the creation of new ones，as well as encourage investment.

This increase in the tariff would significantly improve the competitive position of the domestic industry，increasing domestic production，shipments，and employment and restoring the domestic industry to at least a modest level of profitability. The increase should accomplish this by reducing the quantity of subject imports and raising their price in the U.S. market.

7.397 However the Panel is not convinced that this demonstrates that the measure is excessive. First，a measure is not necessarily excessive simply because it seeks to improve the condition of the industry. To the extent that the condition of the industry deteriorated as a result of increased imports，a measure designed to improve the condition of the industry does address the injurious effects of the increased imports. While there is no guarantee that a measure imposed on this basis will not be excessive，there is similarly no certainty that a measure imposed on this basis will necessarily be excessive.

7.398 Second，since the USITC found that the domestic industry suffered market disruption as a result of rapidly increasing subject imports that were underselling domestic production，a measure that is aimed at “reducing the quantity of subject imports and raising their price in the U.S. market” can be justified. The Panel notes，however，that it does allow for the possibility of the expansion of non-subject imports rather than the improvement of the condition of the domestic industry，and observes that is a consequence of a country-specific safeguard and not a defect of the remedy in this case.

7.399 For these reasons，we find that China has failed to establish prima facie that the Tyres measure exceeds “the extent necessary to prevent or remedy” the market disruption caused by rapidly increasing subject imports，contrary to Paragraph 16.3 of the Protocol.
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图一 WTO组织结构

WTO全体成员可以参加所有理事会和委员会、但上诉机构、争端解决专家组、纺织品监督机构及诸边贸易协议委员会除外。

[image: ]


图二 WTO法律结构
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图三 加入WTO程序
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图四 WTO争端解决程序

下图为WTO争端解决的不同阶段。在所有阶段，争端各方均被鼓励进行磋商，以便“庭外”解决争端。在所有阶段，WTO总干事均可进行斡旋、调解或调停。注：一些具体时间为最大值，一些为最小值，一些有约束力，一些无约束力。


附件二 缩略语表


A


[image: ]



B


[image: ]


续表

[image: ]



C


[image: ]


续表

[image: ]



D


[image: ]



E


[image: ]



F


[image: ]



G


[image: ]



H


[image: ]



I


[image: ]



J


[image: ]



K


[image: ]



L


[image: ]



M


[image: ]



N


[image: ]



O


[image: ]



P


[image: ]



R


[image: ]



S


[image: ]


续表

[image: ]



T


[image: ]



U


[image: ]


续表

[image: ]



V


[image: ]



W


[image: ]



附件三 案例索引

[image: ]


续表

[image: ]


续表

[image: ]



附件四 人名、书名及术语索引


A


A.C.庇古 A.C.Pigou 23

亚当·斯密 Adam Smith 3，7～11，22，30，40～43

亚历山大·汉米尔顿 Alexander Hamilton 41

阿尔弗雷德·马歇尔Alfred Marshall 3，22

爱伦·赛克斯 Alan Sykes 418

准入限制 Access restrictions

亚里士多德 Aristotle 4，5，36

《国民财富的性质和原因的研究》 An Inquiry into the Nature and Cause of the Wealthy of Nation 3，7，8

《反倾销守则》 Antidumping Code 400

《民用航空器贸易协定》 Agreement on Trade on Civil Aircraft 84，87

百分比标准 Ad valorem percentage criterion 243，248

《海关估价协定》 Customs Valuation Agreement 236～241，644

《装运前检验协定》Agreement on Preshipment Inspection 212，278～280，560

《原产地规则协定》Agreement on Rules of Origin 212，242～249，686

《进口许可程序协定》Agreement on Import Licensing Procedures 212，276～278，638，684

《补贴和反补贴措施协定》 Agreement on Subsidies and Countervailing Measures 686

知识产权许可的反垄断指南 Antitrust Guidelines for the Licensing of Intellectual Property 553

《保障措施协定》 Agreement on Safeguards 82，95，417，420～425，639，686

《反假冒守则》 Anti-counterfeiting Code

从价关税 Ad valorem 237

从价百分比标准 ad valorem percentage criterion 248

黄箱措施 amber box measures 389

每年和最终约束承诺水平 Annual and final bound commitment levels 390

纺织品与服装协议 Agreement on textiles and Clothing，ATC

国际纺织品贸易协议 Arrangement Regarding Inrernational Trade in Textiles

进口许可程序协定 Agreement on Import Licensing，ILP 212，276～278，638，684

装运前检验协定 Agreement on Preshipment Inspection，API 212，278～280，560

从价税 ad valorem duty 212，213，235，387

不利影响 adverse effects 81，358，416，447，553

艾伦·笛耳多夫 Allan Deardorff


B


《布达佩斯条约》 Budapest Treaty 545

维德 Bartolomeo Verde 430

白兰地 Burgundy 538，539

缓冲库存储备 buffer stocks 69

布莱克尼 Blackeney 512

巴格瓦迪 Bhagwati 26

巴拉沙 Balassa 13

别克-阿司匹林 Buick-Aspirin 537

巴巴拉·斯潘塞 Barbara Spencer 71

《保护文学艺术作品伯尔尼公约》 Berne Convention for the Protection of Literary and Artistic Work 431

蓝箱措施 Blue box measures


C


《关于东印度公司的思考》 Considerations Upon East India Trade

相对优势贸易理论 Comparative advantage trade theories 10，66，435

进口许可程序委员会 Committee on Import Licensing 84，278，638

共同关税理事会 Common Customs Council 245

复合税 Combined Tariff 213

商业存在 commercial existence 572～574，580，581，602，604

商业惯例 commercial practice 279，572，576

海关估价议定书 Customs Valuation Protocol 235

《科布登-利维利条约》 Cobden-Cheralier

上限约束 ceiling bindings 387

海关分类测试法 custom classification test 243

食品法典委员会 Codex Alimentarius Commission 342，344，681

共同农业政策 Common Agricultural Policy 383，384，386，387，681


D


大卫·休谟 David Hume 6

大卫·李嘉图 David Ricardo 3，9，10，22，40

杜邦 Dupont 537

总干事 Director-General 83，85，86，91，93，94，99，102，104，115，218，554


E


《对外贸易给英格兰带来的财富》 England’s Treasure by Foreign Trade 5

《对外谷物贸易文集》 Essay on the External Corn Trade

爱德华·张伯伦 Edward Chamberlin 16，20

东印度公司 East India Company 6

史密斯 Eric H.Smith 554，555，557

外部经济 external economy 3，19，22～25，57，70～72，74

艾基沃斯 Edgeworth 38，40

经济平衡点 equilibrium 32

权利用尽 exhaustion of rights 446，447

赫克歇尔 EliHeckscher 3，6，13～17

逃避条款 escape clause 418


F


雨果 Frederick S. Ringo 557～560

要素比例理论（赫克歇尔·俄林理论） factor-proportions theory

弗兰克·格雷汉姆 Frank Graham 3

要素价格均等定理 factor-price equalization theorem 15

弗雷德里克·李斯特 Friedrich List 41


G


格老秀斯 Grotius 5

格罗斯曼 Grossman 436

阿康提奥 Giacopo Acontio 430

戈特弗莱德·哈伯勒 Gottfried Haberler

普遍优惠制 Generalized System of Preference 165，683

国家足球联盟 National Football League 557

总理事会 General Council 83～84，86，88，89，91，92，94，99，100，139

《科布登—利维利尔条约》 Cobden-Chervalier 146

绿箱措施 green box measures 389

互助协会 guilds 429，430


H


亨利·马梯恩 Henry Martyn 6

赫普曼 Helpman 436

休尔姆 Hulme 430

赫克歇尔·俄林理论 Heckscher-Ohlin Theory 3，6，13～17

《赫尔姆斯—伯顿法案》 Helms-Burton Act 337


I


国际代办机构 international processing office 446

过渡协议 interim agreement 602

《国际经济学：政策和理论》 International Economics：Theory and Policy

国际货币基金组织 IMF 65，80，558，641，686

激励论 incentive thesis 432，433

中间禁令 Interlocutory injunctions 451

《国际奶制品协定》 International Dairy Agreement 87，385

《国际牛肉协定》 International Bovine Meat Agreement 87

《国际贸易对收入分配的影响》 International trade’s impact on income distribution 14


J


约翰·斯图亚特·密尔 John Stuart Mill 11，43

詹姆斯·密尔 James Mill 10～12，44，47，71

哈格瓦地 Japdish Bhagwati 568

琼·罗宾逊 Joan Robinson 3，20

约翰·杰克逊 John Jackson 77，230，418

詹姆斯·米德 James Meade 10，44，47

捷克布·维纳 Jacob Viner

詹姆斯·布郎德 James Brander 71

约翰·希克斯 John Hicks 26


K


克鲁格曼 Krugman 58～60，72

肯尼斯·丹姆 Kenneth Dam 418

柯达 Kodak 537

K. G. 李普西K.G. Lipsey 63

《京都公约》 Kyoto Convention 244～246


L


自由放任 laisses-faire 7，47，72

劳动价值论 Labor theory of value 12

兰卡斯特 Lancaster 63

里昂惕夫之迷 Leontief paradox

《洛迦诺协定》 Locarno Agreement 544


M


莫瑞斯·奥博斯费尔德 Maurice Obsfeld 2

马斯卡司 Maskus 436

米德 Meade 63

麦克·杜格尔 Mc Dougall 12，13

缪尔达尔 Myrdal 68

黑尔·曼诺伊莱斯柯 Mihail Manoilescu 47

莫里斯 斯考特 Maurice Scott 26，28

南美共同市场 MERCOSUR 685

密歇根（美国的一个州） Michigan


N


罗素·赛尼尔 Nassau Senior

国家储备和国家投资 national saving and investment 31

自然人存在 nation existence 572

耐克 Nike 557


O


《政治经济学及赋税原理》 On the Principles of Political Economy and Taxation

《国家间贸易交换的规律》 Of the Laws of Interchange Between Nations 39

俄林 Ohlin 3，14，47

最优关税optimal tariff 38，40，59，73

创始成员资格 original membership


P


普瑞戈 Prager 429，430

《保护工业产权巴黎公约》 Paris Convention for the Protection of Industrial Property 431，439

保罗·克鲁曼 Paul K. Krugman

柏拉图 Plato 4，36，56

保罗·罗莫 Paul Romer 63

《政治学》 Politics 4

帕累托最优 Pareto Optimality 63

波利斯 Polis

肯定性证据 positive evidence：

普雷维什Prebish 68

普瑞毕西Raul Prebisch 166

预期征收体制 prospective system

临时加入provisional accession

公共选择理论 public choice theory 418


R


哈德克 Robert Hudec 100

雷布津斯基 Rybczynski 25

制造业报告 report on the subject of manufactures

《区域贸易与国际贸易》 Regions and International Trade 14

雷蒙德·佛龙 Raymond Vernon

回报论 reward thesis 432

哈勃勒 Robert Haberle

罗伯特·保德文 Robert Baldwin 44

罗伯特·罗伊克 Robert Nozick

罗伯特·托伦斯 Robert Torrens 10，39

罗伯特·麦克基尔 Robert W. McGee 36


S


赛尼尔 Senior 3，11

斯特恩 Stern1 3

国家特许贸易 state trade 84

萨瓦托 Salvatore 69，70

《1930年斯穆特·赫利关税法案》 Smoot-Hawley Tariff Act of 1930

从量税 specific duty 235，237，387

雪梨酒 Sherry

圣·托马斯阿奎那 St. Thomas Aquinas

《标准法典》 Standard Code


T


《WIPO 法律示范》 The WIPO Model Law

第四洛美协定 The Fourth Lome Convention 242

斯姆特—赫利关税法案 The Smoot-Hawley Tariff Act 55

《垄断竞争理论》Theory of monopolistic competition 20

《发明者法案》 The Inventors Act 430

《安娜法案》 The Statute of Anne 431

美国联邦商标条例The Federal Trademark Regulation 431

托马斯·曼Thomas Munn 5，6

联合国欧洲经济委员会 The UN Economic Commission for Europe 340，687

国际动物卫生守则委员会 The International Animal Health Code Commission 343

标准委员会The Standards Commission 343

口蹄疫和其他兽疫委员会 The Foot-and-Mouth Disease and Other Epizootics Commissions 343

鱼类病害委员会 The Fish Diseases Commission 343


U


《新植物品种保护国际公约》 UPOV convention 442，687

联合国核心贸易分类表 UN Central Product Classification


V


《维也纳条约法公约》 Vienna Convention on the Law of Treaties 103，230，688

维京群岛 Virgin Islands


W


威廉·刘易斯 William A.Louis 48

瓦西里·里昂惕夫Wassily W.Leontief


附件五 案例梗概


美国—钢铁保障措施案


WT/DS252/R，10 Dec.2003


一 程序


2002年6月3日，DSB应欧共体请求设立专家组，以审查美国相关保障措施的合法性，案件编号为WT/DS252。2002年6月24日，DSB将中国、挪威和瑞士对美国保障措施提起的申诉交由单一专家组审定。2003年7月11日，DSB向WTO成员散发单一专家组报告。2003年8月11日，美国提出上诉。2003年12月10日，DSB通过上诉机构报告和修改后专家组报告。2003年12月4日，布什总统签署命令，宣布于12月5日起终止该保障措施，提前履行了执行义务。


二 争端


2001年7月3日，为了确定某些正进口到美国的钢铁产品数量是否增长迅速，从而对生产相似或直接竞争产品的国内产业造成了严重损害，应美国贸易代表的请求，负责保障措施调查的主管机关美国贸易委员会（“ITC”），根据《1974年贸易法案》201条款在《联邦公布》发布公告，宣布就钢铁进口对美国钢铁行业的影响发起调查。同年12月19日，ITC裁定，进口板材碳轧钢、热轧棒材、冷轧棒材、螺纹钢、焊接管、配件、法兰和工具接头，不锈钢棒材、不锈钢杆材对美国国内钢铁行业造成严重损害；焊接管造成严重损害威胁。但对镀锡类产品、不锈钢线材、不锈钢配件和法兰以及工具钢是否造成严重损害，ITC意见不一。

基于ITC上述裁定，2002年3月5日，美国总统布什发布第7529号声明，对上诉10类产品征收8%～30%不等的关税。加拿大、以色列、约旦和墨西哥的进口产品不适用这些措施。措施的实施期限为3年1天，并从2002年3月20日起生效。

申诉方在其建立专家组的请求中称，美国对上述钢铁进口产品采取的10项保障措施违反《保障措施协定》、GATT 1994以及《WTO协定》第16条中的诸多义务。


三 裁定



1.专家组裁定


（1）美国对某些进口产品实施的保障措施因“未能充分合理解释客观事实如何支持有关‘进口增长’的裁定”而违反《保障措施协定》第2.1条和第3.1条义务。

（2）美国对某些进口产品实施的保障措施，因“未能充分合理解释进口增长与对相关国内生产商造成严重损害之间存在‘因果联系’”而违反《保障措施协定》第2.1条、第3.1条以及第4.2（b）条义务；

（3）美国对镀锡类产品和不锈钢线材实施的保障措施违反《保障措施协定》第2.1条、第3.1条以及第4.2（b）条，原因是“鉴于产品的不同依据，给出的解释包含部分相互矛盾的其他解释，无法在内容上加以协调”，因此“美国未能充分合理解释客观事实如何支持有关‘进口增长’的裁定”以及进口增长与严重损害存在“因果关系”；

（4）美国对某些进口产品采取的保障措施违反《保障措施协定》第2.1条和第4.2条，因为“美国未能遵循针对已经确定保障措施条件的产品以及采取保障措施的产品之间的‘平行测试’要求”；

（5）专家组在中国、欧共体、新西兰、挪威和瑞士的报告中认定，美国某些进口产品采取的保障措施违反GATT 1994第19.1（a）条以及《保障措施协定》第3.1条，因为“美国未能提出充分合理解释以证明‘未预见的发展’造成了严重损害相关国内生产商的进口增长”。


2.上诉机构裁定


（1）维持专家组关于本争端所有争议保障措施的实施违反GATT 1994第19.1（a）条和《保障措施协定》第3.1条的裁定；（2）维持专家组关于对CCFRS、不锈钢杆材和热轧棒材产品采取保障措施违反《保障措施协定》第2.1条、第3.1条和第4.2（b）条的裁定；（3）推翻专家组关于对镀锡类产品和不锈钢线材采取保障措施违反《保障措施协定》第2.1条和第3.1条的结论；并裁定没有必要对该分析进行完善；（4）维持专家组关于本争端所有争议保障措施的实施均违反《保障措施协定》第2.1条和第4.2条的结论；（5）裁定没有必要就专家组对美国CCFRS、热轧棒材、冷轧棒材、螺纹钢、焊接管、FFTJ、不锈钢棒材方面违反《保障措施协定》第2.1条、第3.1条和第4.2（b）条的裁定是否正确做出裁定；（6）裁定美国没有证明其根据DSU第11条提出的申诉；（7）裁定专家组就GATT第19.1（a）条阐述了“其裁定的基本依据”，符合它在DSU第12.7条项下的义务；（8）拒绝对申诉方有关《保障措施协定》第2.1条、第4.1（c）条、第5.1条和第9.1条的附条件上诉做出裁定。


中国—汽车零部件案


WT/DS339，340，342/R，12 Jan.2009


一 程序


2006年3月30日，欧共体和美国将中国影响汽车零部件进口的若干措施诉诸WTO争端解决机制，案件编号分别为WT/DS339和WT/DS340。4月13日，加拿大也将此案诉诸WTO争端解决机制，案件编号为WT/DS342。美、欧、加三方磋商申请内容基本相同，只是美、加申请比欧盟多了一项中方违反《中国工作组报告书》第93段承诺的主张。

2006年10月26日，DSB设立单一专家组，以考虑欧共体、美国和加拿大的申诉。阿根廷、澳大利亚、巴西、台澎金马单独关税区、日本、墨西哥及泰国作为本案第三方参与了专家组程序。2008年7月18日，DSB散发专家组报告。2008年9月15日，中国提出上诉。2009年1月12日，DSB通过上诉机构及修改后的专家组报告。

2009年8月15日，工业和信息化部、国家发展和改革委员会发布第10号令，停止执行《汽车产业发展政策》第52、52、55、56及57条的规定；停止执行第60条中“对进口整车、零部件的具体管理办法由海关总署会同有关部门制订，报国务院批准后实施”的规定。

2009年8月28日，海关总署、国家发展与改革委员会、财政部及商务部发布第185号令，废止《构成整车特征的汽车零部件进口管理办法》；海关总署发布第58号公告，废止《进口汽车零部件构成整车特征核定规则》。


二 争端


本案涉及中国以下三项影响进口汽车零部件的政策措施：（1）《汽车产业发展政策》（国家发改委令第8号）（简称“8号令”），2004年5月21日生效；（2）《构成整车特征的汽车零部件进口管理办法》（125号令）（简称“125号令”），2005年4月1日生效；以及（3）《进口汽车零部件构成整车特征核定规则》（中国海关总署2005年4号公告）（简称“4号公告”），2005年4月1日生效。

根据这些措施中规定的具体标准，如果中国汽车生产中使用的进口汽车零部件具备“整车特征”，则需对这些进口零部件征收25%的关税。该税率与《中国加入议定书》附件8第I部分“货物减让表和承诺”（“减让表”）中适用于汽车整车的平均关税率相当，而高于适用于汽车零部件的平均关税率10%。

根据以上规定，中国境内的汽车制造商要想开始生产一种使用进口零部件的新车型，并在中国国内市场上销售该车型，首先必须在开始生产前进行“自测”，确定该车型将要使用的进口汽车零部件，是否具有整车的“基本特征”，以及是否因此而构成整车。
 
[1]

 如果汽车制造商“自测”结果为构成整车特征，即用于该车型的进口零部件符合核定标准，则下一步就要向国家发改委申请将该车型列入《道路机动车辆生产企业及产品公告》（“《公告》”）。汽车制造商若要在中国制造和销售汽车，必须进行此项申请，而且还要为用于该车型的进口零部件，向商务部申请进口许可证。

如果汽车制造商的自测结果为不构成整车特征，国家整车特征专业核定中心将进行简单复审或现场复审，确定用于某一车型的进口汽车零部件，是否符合涉案措施规定的核定标准。在此情况下，为了将车型列入《公告》，汽车制造商必须上报其自测结果以及核定中心出具的不构成整车特征的复审意见。之后，汽车制造商还必须履行以下多个程序。

车型列入《公告》以后，汽车制造商必须向海关总署申请对该车型进行备案。海关总署将申请分送给相关政府部门，包括汽车制造商所在地直属海关；如果备案申请材料齐备，汽车制造商所在地直属海关将对汽车制造商及其车型备案。在这一阶段，汽车制造商必须向其所在地直属海关缴纳税款担保（“税款担保”）。税款担保的担保数额按照每月预计进口的汽车零部件数量和价值计算；在实践中，担保数额相当于对每月预计进口的汽车零部件应用汽车零部件适用的关税税率（平均为10%）。

汽车制造商随后可以开始进口用于生产该新车型的进口零部件。用于某一已备案车型的构成整车特征的汽车零部件进口到中国时，必须以标注有“整车特征”字样的进口许可证为凭，还必须单独向当地直属海关申报，并提交其他相关文件。汽车零部件进口时须“有担保”，这意味着须缴纳保证金（税款担保），而且进口这些零部件的制造商还必须遵照跟踪和上报要求。然而，这些汽车零部件本身，并未受到任何现存的物理限制，或海关有关其在国内市场上使用的任何其他限制。

有关车型的生产开始以后，在这些车型“第一批”生产完毕10日之内，汽车制造商必须向海关总署提交核定申请。海关总署随后指示核定中心进行核定并出具核定报告。核定工作由3或5名汽车行业专家组成的“专项核定小组”开展，内容包括对已生产的汽车和证明文件进行核查。核定中心应在接到海关总署指示后一个月内，完成核定工作并出具核定报告，但实际上这一过程可能需要30日至几年不等。汽车制造商在等待核定报告期间，可以生产和销售有关车型。

核定报告出具当月的10个工作日以内，汽车制造商必须进行纳税申报，并向当地直属海关提交有关从该车型开始生产，到核定报告出具当月月末其间组装的所有相关整车的其他必要证明文件。当地海关随后将汽车零部件归类为整车，并向组装这些整车使用的所有进口汽车零部件征收“关税”和进口环节增值税。正是这种“关税”，构成了涉案措施规定的“费用”。此后，汽车制造商必须在每月的第10个工作日前，作“纳税”申报，并提交其在前一月组装的有关车型整车的相关证明文件，而当地海关将把生产这些整车使用的所有零部件归类为“整车”，并征收“关税”。这一过程每月均须进行，除非且直到汽车制造商请求进行重新核定。

如果用于生产某一车型的进口零部件符合涉案措施规定的核定标准，那么，组装该车型用的全部进口零部件将依据这些措施被征收25%的费用，并适用有关要求。“构成整车特征”的汽车零部件采用多批装运——来自不同供应商和/或不同国家，在不同时间通过多批装运——还是单批装运进口并不重要。汽车制造商是自己进口零部件，还是通过汽车零件制造商或其他汽车零件供应商等第三方供应商在国内市场上获得进口零部件，同样也不重要。然而，如果汽车制造商从上述独立第三方供应商处购买进口零部件，则可以从上述应缴纳的25%费用中，扣除掉该第三方供应商进口这些零部件时已缴纳的任何关税数额，条件是该汽车制造商能够提供进口纳税证明。如果进口的选装零部件安装在某一车型上，则制造商必须向核定中心报告，并在这些选装零部件实际安装之时进行申报，并为其缴纳25%的费用。

上述涉案措施在实际操作过程中存在的条件符合问题和例外情况包括四个方面：（1）如果用于生产某一车型的进口零部件的配置或组合变化可能造成该车型在是否符合125号令第21、22条规定的“基本特征”标准方面发生变化，汽车制造商可以申请对该车型进行重新核定，核定中心将出具复核报告。如果复核表明不再符合核定标准，则将不再按照涉案措施，对该车型及其生产所用的所有进口零部件进行管理。如果复核表明符合核定标准，则进口零部件及该车型，将按照上述措施实施方法进行管理，唯一不同的是，汽车组装完毕进行“纳税”申报时，必须向海关提交复核报告。（2）如果进口时申报为整车的进口汽车零部件在一年之内未用于生产有关车型，汽车制造商必须在一年届满之日起30日内作纳税申报，海关将对这些进口汽车零部件征收10%的关税。（3）国内汽车制造商或汽车零部件制造商对进口汽车零部件（不包括总成和分总成）“进行实质性加工”，所生产的汽车零部件按照国产汽车零部件对待，因此不计入核定标准，也不征收费用。（4）根据125号令第2（2）款，汽车制造商进口全散件（CKD）和半散件（SKD）套件的，可在进口时，向其所在地海关办理报关手续并缴纳税款。

欧共体、美国和加拿大认为，中国对汽车零部件实施的上述措施，不符合GATT 1994、《TRIMs协定》《SCM协定》《中国入世议定书》以及《中国入世工作组报告》的相关规定。


三 裁定


专家组裁定，所涉费用属于GATT第3.2条意义上的“国内费用”（internal charges），而非GATT第2.1（b）条意义上的“普通关税”（ordinary customs duties）。由于对国内产品不征收这笔费用，因此，专门针对进口产品征收的费用，违反国民待遇规则及中国相关承诺。2008年12月15日散发的上诉机构报告推翻了专家组关于涉案争议措施违反中国承诺的专家组裁定。


1.专家组具体裁定


（1）由于争议措施对进口汽车零部件征收的国内费用高于国内相似汽车零部件，从而属于第3条范围内的国内措施，并且违反GATT第3.2条第一句话；由于它们给予进口汽车零部件的待遇低于国内相似汽车零部件，因此违反GATT第3.4条；

（2）假使这些措施属于GATT第2.1（b）条第一句话的范围，那么，其征税超过了《中国减让表》中的有关约束关税，并因此违反GATT 1994第2.1（a）和（b）条；

（3）争议措施无法根据GATT 1994第20（d）条获得合理性；

（4）CKD和SKD配件措施不违反GATT 1994第2.1（b）条，但是违反中国在《中国入世工作组报告》第93段中的义务；

（5）对《TRIMs协定》、GATT 1994第3.5条以及《SCM协定》第3.1（b）条和第3.2条项下的申诉，专家组适用了司法经济原则。


2.上诉机构具体裁定


（1）维持专家组关于争议措施所征费用是GATT 1994第3.2条意义上的国内费用而非普通关税的裁定；

（2）维持专家组关于争议措施在进口汽车零部件方面违反GATT 1994第3.2条第一句话的裁定，因为措施对进口零部件征收并不适用于国内相似汽车零部件的国内费用；

（3）维持专家组关于争议措施在进口汽车零部件方面违反GATT 1994第3.4条的裁定，因为措施给予进口汽车零部件的待遇低于国内相似汽车零部件；

（4）认定没有必要对专家组就进口汽车零部件做出的争议措施违反GATT 1994第2.1（a）和（b）条的“其他”裁定做出处理；

（5）裁定专家组错误地将争议措施解释为是对CKD和SKD配件征收的费用，并推翻专家组关于CKD和SKD配件争议措施违反《中国入世工作组报告》第93段承诺的裁定。


四 涉案WTO规则



（一）GATT 1994


第2.1（b）条 与任何缔约方相关的减让表第一部分中所述的、属其他缔约方领土的产品，在进口至与该减让表相关的领土时，在遵守该减让表中所列条款、条件或限制的前提下，应免征超过其中所列所规定的普通关税的部分。此类产品还应免征超过本协定订立之日征收的或超过该日期在该进口领土内已实施的法律直接或强制要求在随后对进口和有关进口征收的任何种类的所有其他税费的部分。

第3.2条 任何缔约方领土的产品进口至任何其他缔约方领土时，不得对其直接或间接征收超过对同类国产品直接或间接征收的任何种类的国内税或其他国内费用。此外，缔约方不得以违反第1款所列原则的方式，对进口产品或国产品实施国内税和其他国内费用。

第3.4条 任何缔约方领土的产品进口至任何其他缔约方领土时，在有关影响其国内销售、标价出售、购买、运输、分销或使用的所有法律、法规和规定方面，所享受的待遇不得低于同类国产品所享受的待遇。本款的规定不得阻止国内差别运输费的实施，此类运输费仅根据运输工具的经济营运，而不根据产品的国别。

第20条 在遵守关于此类措施的实施不在情形相同的国家之间构成任意或不合理歧视的手段或构成对国际贸易的变相限制的要求前提下，本协定的任何规定不得解释为阻止任何缔约方采取或实施以下措施：

（d）为保证与本协定规定不相抵触的法律或法规得到遵守所必需的措施，包括与海关执法、根据第2条第4款和第17条实行有关垄断、保护专利权、商标和版权以及防止欺诈行为有关的措施；


（二）《中国入世工作组报告》


第93段 某些工作组成员对汽车部门的关税待遇表示特别关注。对于有关汽车零件关税待遇的问题，中国代表确认未对汽车的成套散件和半成套散件设立关税税号。如中国设立此类税号，则关税将不超过10%。工作组注意到这一承诺。


中国—知识产权保护案


WT/DS 362/R，20 Mar.2009


一 程序


2007年4月10日，美国要求就我国与知识产权保护及实施有关的某些措施与我国进行磋商。2007年6月7～8日，中、美双方在日内瓦进行了磋商，解决了美国关于复制发行的关注，但未能解决其他问题。2007年9月25日，DSB应美国请求设立专家组，案件编号为WT/DS362。阿根廷、澳大利亚、巴西、加拿大、欧盟、印度、日本、韩国、墨西哥、中国台北、泰国和土耳其为本案第三方。2009年3月20日争端解决机构通过专家组报告。中美双方均未提起上诉。

2010年2月26日，第十一届全国人民代表大会常务委员会第十三次会议通过《关于修改〈中华人民共和国著作权法〉的决定》，自4月1日生效。新《著作权法》删除了原第4条第1款，在原第2款中增加“国家对作品的出版、传播依法进行监督管理”。2010年3月17日，国务院第103次常务会议通过《国务院关于修改〈中华人民共和国知识产权海关保护条例〉的决定》，自4月1日起施行，修改了与该案裁定不符合WTO义务的部分。2010年3月19日，中国在DSB会议宣布完成该案的执行。


二 争端


2007年，美国提出要求中国解决知识产权问题的清单。经多次磋商未果，美国将部分问题提交WTO争端解决机制，包括知识产权犯罪的刑事门槛、海关处置侵权产品的措施、依法禁止出版传播作品的著作权保护，以及复制发行等4个问题。这些问题涉及《刑法》、《最高人民法院、最高人民检察院关于办理侵犯知识产权刑事案件具体应用法律若干问题的解释》（“解释”）、《最高人民法院、最高人民检察院关于办理侵犯知识产权刑事案件具体应用法律若干问题的解释（二）》（“解释二”）、《知识产权海关保护条例》、《中华人民共和国海关关于〈中华人民共和国知识产权海关保护条例〉的实施办法》（“《海关实施办法》”）、《海关总署公告2007年第16号》（“《公告》”），以及《著作权法》的相关规定，及其他一些法律和行政法规。4个问题中，复制发行问题在双方磋商中得以解决。


1.知识产权犯罪的刑事程序和责任门槛


我国《刑法》规定了“假冒注册商标罪”（第213条），“销售假冒注册商标的商品罪”（第214条），“非法制造、销售非法制造的注册商标的商品罪”（第215条），“侵犯著作权罪”（第217条），“销售侵权复制品罪”（第218条）及“单位侵犯知识产权罪的处罚”（第220条）等。

根据这些条款，侵犯商标和著作权的行为，只有达到“情节严重”“销售金额数额较大”“违法所得数额较大”“违法所得数额巨大”或“有其他严重情节”，才会被追究刑事责任。例如，《刑法》第217条规定，“以盈利为目的，有下列侵犯著作权情形之一，违法所得数额较大或者有其他严重情节的，处三年以下有期徒刑或拘役，并处或单处罚金……”。而《解释》和《解释二》进一步明确和量化了量刑门槛。《解释》第5条规定：“以盈利为目的的，实施刑法第二百一十七条所列侵犯著作权行为之一，违法所得数额在三万元以上的，属于‘违法所得数额较大’……”《解释二》第1条规定，“以盈利为目的，未经著作权人许可，复制发行其文字作品、音乐、电影、电视、录像作品、计算机软件及其他作品，复制数量合计在五百张（份）以上的，属于刑法第二百一十七条规定的‘有其他严重情节’……”

根据TRIPS第61条，WTO成员应至少对具有商业规模故意的商标仿冒和盗版案件规定刑事程序和处罚，可使用的补救措施应包括足以起到威慑作用的监禁和/或罚金，并应与适用于同等严重犯罪所受的处罚一致。TRIPS第41.1条规定，各成员应保证其国内法中包括关于本部分规定的实施程序，以便对任何侵犯本协定所涵盖知识产权的行为采取有效行动，包括防止侵权的迅速救济措施和制止进一步侵权的救济措施。

美国认为，中国在法律中设定了“一刀切”的金额或数量门槛（3万元和500张），并忽视了其他足以衡量侵权规模的指标，为那些构成“商业规模的蓄意假冒商标或盗版”，但低于数量和金额门槛的案件提供了“安全港”，不符合TRIPS第61条和第41.1条的规定。


2.海关对知识产权侵权货物的处置方式


我国《知识产权海关保护条例》第27条和《海关实施办法》第30条规定海关处置知识产权侵权货物方法如下：（1）有关货物可以直接用于社会公益事业或者知识产权权利人有收购意愿的，将货物转交给有关公益机构用于社会公益事业或者有偿转让给知识产权权利人；（2）被没收的侵犯知识产权货物无法用于公益事业且知识产权权利人无收购意愿的，海关可以在消除侵权特征后依法拍卖有关货物。拍卖货物所得款项上交国库；（3）有关货物不能按照（1）、（2）项规定处置的，应当予以销毁。海关销毁侵权货物，知识产权权利人应当提供必要的协助。有关公益机构将海关没收的侵权货物用于社会公益事业以及知识产权权利人协助海关销毁侵权货物的，海关应当进行必要的监督。《公告》进一步明确，完全清除有关货物以及包装的侵权特征，包括清除侵犯商标权、侵犯著作权、侵犯专利权以及侵犯其他知识产权的特征。对不能完全清除侵权特征的货物，应当予以销毁，一律不得拍卖。海关拍卖侵权货物前应当征求有关知识产权权利人的意见。

TRIPS第59条规定：“在不损害权利可采取的其他诉讼权并在遵守被告寻求司法机关进行审查权利的前提下，主管机关有权一招第46条所列原则责令销毁或处理侵权货物。对假冒商标货物，主管机关不得允许侵权货物在未做改变的状态下再出口或对其适用不同的海关程序，但例外情况下除外。”第46条规定：“为有效防止侵权，司法机关有权在不进行任何补偿的情况下，责令将已被发现的侵权货物清除出商业渠道，以避免对权利持有人造成任何损害，或下令将其销毁，除非此点会违背现行宪法规定的必要条件。司法机关还有权在不给予任何补偿的情况下，责令将主要用于制作侵权货物的原料和工具清除出商业渠道，以便将产生进一步侵权的危险减少到最低限度。在考虑此类请求时，应考虑侵权的严重程度与给予的救济以及第三方利益的均衡。对于冒牌货，除例外情况外，仅除去非法加贴的商标并不足以允许该货物方形加入商业渠道。”

美国认为，TRIPS第59条要求根据第46条的原则处理侵权货物，因此，主管机关自侵权认定之时起，就有权选择任何合法的处置方式。然而，中国海关对处置侵权货物规定了一个强制顺序，造成海关不能直接处置侵权货物，从而违反了TRIPS将“侵权货物清除出商业渠道”“或下令将其销毁”的规定。同时，中国海关关于捐赠和转让给权利人的做法违反“避免对权利持有人造成任何损害”的原则；拍卖导致侵权货物从新加入商业渠道，违反将“侵权货物清除出商业渠道”的规定。


3.禁止出版传播作品的著作权保护


我国《著作权法》第4条第1款规定：“依法禁止出版、传播的作品，不受本法保护。著作权人行使著作权，不得违反宪法和法律，不得损害公共利益。”

TRIPS第9.1条规定，WTO各成员必须遵守《尼泊尔公约》（1971）第1～21条及其附录的规定。《尼泊尔公约》第5.1条规定，“根据本公约得到保护的作品的作者，在除作品起源国外的本联盟个成员国，就其作品享受各国法律现今给予或今后将给予其国民的权利，以及本公约特别授予的权利”。第5.2条规定，“享有或行使这些权利不需要履行如何手续，也不论作品起源国是否存在保护。因此，除本公约条款外，保护的程度以及为保护作者权利而向其提供的补救方法完全由被要求给予保护的国家的法律规定”。

美国认为，中国《著作权法》第4（1）条拒绝对那些被包括《刑法》《出版管理条例》《广播电视管理条例》《影像制品管理条例》《电影管理条例》以及《电信条例》等禁止的作品提供自动保护，使这些作品的作者不享有《伯尔尼公约》“特别授予”的最低限度权利，违反了《伯尔尼公约》第5.1条，从而违反了TRIPS第9.1条的规定。这些“依法禁止出版、传播的作品”既包括经审查认定含有法律禁止出版、传播内容的作品，也有未经或正在接受此种审查的作品。这种拒绝提供的保护，包括拒绝对作品作者提供《著作权法》第10条列举的广泛的权利，而这些权利很大程度上属于《伯尔尼公约》的规定涵盖的权利。被拒绝保护的作者，也无法从中国《著作权法》第46、47条规定的救济获益。


三 裁定


2009年3月20日争端解决机构通过的专家组报告裁定：


1.禁止出版传播作品的著作权保护


中国《著作权法》第4条第1款违反中国了TRIPS第9.1条、第41.1条项下的义务。


2.海关对知识产权侵权货物的处置方式


TRIPS第59条不适用于对运输出口的货物适用的措施；美国没有证明中国涉案海关措施违反了TRIPS第59条义务，因为该条包含TRIPS第46条第一句话所规定的原则，但涉案海关措施违反了TRIPS第59条的义务，因为它包含TRIPS第46条第四句话所规定的原则。


3.知识产权犯罪的刑事程序和责任门槛


美国没有证明相关刑事门槛的规定违反中国在TRIPS第61条第一句话中的义务。


四 涉案WTO规则



1.《TRIPS协定》


第9.1条 缔约方应遵守伯尔尼公约（1971）第1～21条及其附录。然而，缔约方按照本协议对于该公约第6条所规定的权利或者由此而导致的权利将不负有权利和义务。

第41.1条 缔约方应保证其国内法律能够提供如本部分所规定的施行程序，以便对侵犯本协议所述知识产权的任何行为采取有效的制止措施，包括制止侵权的及时法律救济和防止进一步侵权的法律救济。这些程序的应用方式应不至于构成对合法贸易的障碍，并且能为防止滥用提供保障。

第46条 为了对侵权行为产生有效的威慑作用，司法部门应有权责令将其发现的没有提供任何种类赔偿的侵权商品排除出商业渠道，以避免对权利所有者的任何损害，或者在不违反现有宪法规定的情况下销毁这样的商品。司法部门也应有权责令将没有提供任何种类赔偿的其主要用途是用于产生侵权商品的材料和物品排除出商业渠道，以便尽可能地减少产生进一步侵权的风险。在审查这样的请求时，应考虑侵权的严重程度和所采取的法律救济之间的比例协调关系以及第三方的利益。对于假冒商品来说，除了在例外的情况下，为了让这样的商品进入商业渠道，仅仅将非法贴在商品上的商标去掉还是不足够的。

第59条 在不损害权利所有者所享有的其他权利，并且保证被告具有要求由司法部门进行复核的权利的条件下，主管部门应有权根据上述第46条所规定的原则责令销毁或处置侵权商品。对于假冒商品来说，除非是在例外的情况下，该主管部门应不允许该侵权商品以原样不动的形式再次出口，或者让该商品适用不同的海关程序。

第61条 缔约方应规定，至少在以商业规模蓄意地假冒商标或剽窃著作权的案件中适用刑事诉讼程序和刑事处罚。适用的法律补救措施应包括足以起到威慑作用的监禁和/或罚款，其处罚程度应与对具有相应严重性的罪行法律补救措施的处罚程度相一致。在适当的案件中，可采用的措施还应包括充公、没收或销毁侵权物品以及任何其主要用途是用来进行上述犯罪行为的材料和设备。缔约方可以规定将刑事诉讼法程序和刑事处罚应用于其他侵犯知识产权的案件，特别是当侵权行为是蓄意的和以商业规模来进行时。


五 涉案中国规则



1.《中华人民共和国刑法》


第213条 未经注册商标所有人许可，在同一种商品上使用与其注册商标相同的商标，情节严重的，处三年以下有期徒刑或者拘役，并处或者单处罚金；情节特别严重的，处三年以上七年以下有期徒刑，并处罚金。

第214条 销售明知是假冒注册商标的商品，销售金额数额较大的，处三年以下有期徒刑或者拘役，并处或者单处罚金；销售金额数额巨大的，处三年以上七年以下有期徒刑，并处罚金。

第215条 伪造、擅自制造他人注册商标标识或者销售伪造、擅自制造的注册商标标识，情节严重的，处三年以下有期徒刑、拘役或者管制，并处或者单处罚金；情节特别严重的，处三年以上七年以下有期徒刑，并处罚金。

第217条 以营利为目的，有下列侵犯著作权情形之一，违法所得数额较大或者有其他严重情节的，处三年以下有期徒刑或者拘役，并处或者单处罚金；违法所得数额巨大或者有其他特别严重情节的，处三年以上七年以下有期徒刑，并处罚金：

（一）未经著作权人许可，复制发行其文字作品、音乐、电影、电视、录像作品、计算机软件及其他作品的；

（二）出版他人享有专有出版权的图书的；

（三）未经录音录像制作者许可，复制发行其制作的录音录像的；

（四）制作、出售假冒他人署名的美术作品的。

第218条 以营利为目的，销售明知是本法第二百一十七条规定的侵权复制品，违法所得数额巨大的，处三年以下有期徒刑或者拘役，并处或者单处罚金。

第220条 单位犯本节第二百一十三条至第二百一十九条规定之罪的，对单位判处罚金，并对其直接负责的主管人员和其他直接责任人员，依照本节各该条的规定处罚。


2.海关总署公告第16号（2007年4月2日）相关规定如下


一、海关拍卖没收的侵权货物，应当严格按照《条例》第二十七条的规定，完全清除有关货物以及包装的侵权特征，包括清除侵权商标、侵犯著作权、侵犯专利权以及侵犯其他知识产权的特征。对不能完全清除侵权特征的货物，应当予以销毁，一律不得拍卖。二、海关拍卖侵权货物前应当征求有关知识产权权利人的意见。


3.《著作权法》


第4条 依法禁止出版、传播的作品，不受本法保护。著作权人行使著作权，不得违反宪法和法律，不得损害公共利益。


中国—出版物案


WT/DS 363/AB/R，24 May 2012


一 程序


2007年4月10日，美国将中国出版物、影像制品和电影进口权及分销服务的某些措施诉诸WTO争端解决机构。案件编号为WT/DS363。2007年7月10日，美国提出补充磋商申请内容，将中国进口电影发行和网络音乐某些措施纳入本案。中、美双方于同年6、7月在日内瓦举行了两轮磋商谈判，但未能解决争议。2007年10月10日，美国申请成立专家组。2007年11月27日专家组成立。欧盟、澳大利亚、日本、韩国、台澎金马单独关税区为本案第三方。2009年8月12日，DSB散发专家组报告。2009年9月22日和10月5日，中、美双方先后提出上诉。2009年12月21日，DSB散发上诉机构报告。2010年1月19日，上诉机构报告及专家组报告正式生效。2010年7月，中美双方就本案合理执行期限达成协议。执行期为14个月，从2010年1月19日到2011年3月19日。


二 争端


本争端涉及的产品分为四类：读物（reading materials，如书、报纸、期刊、电子出版物）；家庭视听娱乐产品（audiovisual home entertainment products，“AVHE”，如录像带、VCD和DVD）；录音制品（sound recordings，如录音带）；以及供影院放映的电影（films for theatrical release）。美国认为，涉案措施影响了这些产品向中国的进口、在中国境内的分销以及其服务和服务提供者。


1.贸易权


美国认为，中国禁止所有中国企业、外国企业及个人进口影院放映的电影、出版物、家庭视听娱乐产品、录影制品的措施违反《中国加入议定书》第5.1、5.2条项下义务，《工作组报告书》第83、84段承诺，以及GATT第11.1条项下义务。涉案措施为：《电影管理条例》《电影企业经营资格准入暂行规定》《出版管理条例》《音像制品管理条例》《外商投资产业指导目录》《关于文化领域引进外资的若干意见》《音像制品进口管理规定》《中外合资影像制品分销企业管理办法》《电子出版物管理规定》《设立出版物进口经营单位审批程序》等。


2.出版物、家庭视听娱乐产品和录音制品的分销服务


美国认为，中国《服务贸易具体承诺表》包含“分销服务”和“视听服务”的市场准入和国民待遇，但涉案措施违反GATS第16条市场准入和第17条国民待遇义务，GATT第3.4条国民待遇义务，《议定书》第5.1条贸易权义务，以及《报告书》第22段国民待遇承诺。具体而言，涉案措施：禁止外资企业从事出版物总批发，电子出版物总批发及批发，进口读物分销；被允许进行次级读物分销（sub-distribution）的外资企业，其在注册资本、经营期限，设立前守法情况，审查及批准程序和决策标准等方面，比全资中资分销商的要求更高；家庭视听娱乐产品分销的商业存在仅限于中方控股的合作企业；对家庭视听娱乐产品的次级分销，在经营期限，设立前守法情况，审查及批准程序和决策标准等方面，对合作企业的要求高于全资中资企业；禁止外资企业音像制品的电子分销，即通过互联网和移动通讯网络分销；对于某些不需订阅而分销的进口读物，分销仅限于全资中资企业，而同类国内读物则可以由包括外资企业在内的其他企业分销。

涉案措施包括：《出版管理条例》《音像制品管理条例》《指导外商投资方向规定》《外商投资产业指导目录》《关于文化领域引进外资的若干意见》《外商投资图书报纸、期刊分销企业管理办法》《出版物市场管理办法》《电子出版物管理规定》《订户订购进口出版物管理办法》《设立中外合资、合作和外商独资出版物分销企业审批程序》《中外合作音像制品分销企业管理办法》《互联网文化管理暂行规定》《文化部关于实施〈互联网文化管理暂行规定〉有关问题的通知》《文化部关于网络音乐发展和管理的若干意见》等。


3.录音制品的分销及供影院放映电影的发行


美国认为，对于以物理形态进口中国的录音制品，中国提供的分销机会，低于同类国产录音制品。同时，中国提供给供影院放映的进口电影发行机会，低于同类国产电影。上述行为违反GATT第3.4条国民待遇义务，《议定书》第5.1条贸易权义务，以及《报告书》第22段国民待遇承诺。具体而言，涉案措施限制某些进口读物的分销渠道，规定必须通过完全国有企业订阅，且订户要经政府审查批准，但同类国内读物却无需如此；对用于电子分销的进口音像制品，内容审查制度比同类国内产品更为严格；对进口供影院放映的电影，分销仅限于两家国有企业，而同类国内产品的分销则可以由任何在中国经营的分销商从事。

供影院放映电影的发行所涉措施包括：《电影管理条例》《电影企业经营资格准入暂行办法》及《关于改革电影发行放映机制的实施细则（试行）》。

录音制品分销涉案措施包括：《互联网文化管理暂行规定》《文化部关于实施〈互联网文化管理暂行规定〉有关问题的通知》《外商投资产业指导目录》《关于文化领域引进外资的若干意见》以及《文化部关于网络音乐发展和管理的若干意见》等。


三 裁定



1.专家组裁决


（1）出版物贸易权

出版物和影像制品贸易权方面，涉案措施仅允许经批准或指定的国有企业从事相关进口，违反中国入世关于贸易权的承诺。由于存在对贸易影响更小的替代措施（如由政府实施内容审查），涉案措施非保护公共道德所必需，不能根据GATT第20（a）条得以豁免。

（2）电影贸易权

电影和用于出版影像制品贸易权方面，涉案措施虽然主要是规范服务，但会对货物（电影拷贝和音像母带）的进口产生影响，故违反中国关于贸易权的承诺。

（3）出版物和音像制品分销权

涉案措施在以下几个方面违反中国入世承诺和WTO规则：不允许外资企业从事出版物总发行及进口出版物分销，违反中国分销服务市场准入义务；不允许外资企业在中外合作音像制品分销企业中控股，违反中国分销服务市场准入义务；对外资分销企业在注册资本、经营期限等方面设定与内资企业不同的要求，违反中国分销服务国民待遇义务；对进口报刊实施与国内报刊不同的订户订购管理，违反GATT第3.4条国民待遇义务。

（4）网络音乐外资准入

中国酒录音制品分销服务所作承诺包括电子化分销服务，因此涉案措施不允许外资从事网络音乐服务违反中国服务减让承诺和相关WTO规则。

（5）美国没有证明供影院放映电影的发行和录音制品的电子分销措施违反中国GATT 1994第3.4条项下义务。


2.上诉机构裁定


（1）GATT第20条的适用

中国可以在本案中援引GATT第20条一般例外为出版物贸易权辩护。

（2）维持专家组以下裁定

关于出版物贸易权，中国对进口权的限制并非保护公共道德所必需，且存在对贸易影响更小符合世贸组织规则的替代措施，因此不能根据一般例外获得豁免。

关于电影贸易权，电影内容以物理介质为载体，中国涉案措施对进口权的限制并非保护公共道德所必需，且存在对贸易影响更小符合世贸组织规则的替代措施，因此不能根据一般例外获得豁免。

关于网络音乐的外资准入，专家组适用条约解释方法正确，中国就录音制品分销服务所做的承诺包括录音制品电子化分销服务（如网络音乐），涉案措施不允许外资从事网络音乐服务违反中国相关承诺和世贸规则。

（3）推翻一项专家组中间裁决

上诉机构推翻了专家组有关“审批设立出版物进口经营单位应当符合国家总量、结构、布局的规划”是保护公共道德的必要措施这一中间裁决，理由是中国没有提供相关的“国家规划”，专家组的这一裁决缺乏事实依据。


四 涉案WTO规定



1.GATT 1994


第3.4条 任何缔约方领土的产品进口至任何其他缔约方领土时，在有关影响其国内销售、标价出售、购买、运输、分销或使用的所有法律、法规和规定方面，所享受的待遇不得低于同类国产品所享受的待遇。本款的规定不得阻止国内差别运输费的实施，此类运输费仅根据运输工具的经济营运，而不根据产品的国别。

第20条 在遵守关于此类措施的实施不在情形相同的国家之间构成任意或不合理歧视的手段或构成对国际贸易的变相限制的要求前提下，本协定的任何规定不得解释为阻止任何缔约方采取或实施以下措施：

（a）为保护公共道德所必需的措施；


2.GATS


第16条 市场准入

1.在第一条所确定的服务提供方式的市场准入方面，每个成员给予其他任何成员的服务和服务提供者的待遇，不得低于其承诺表中所同意和明确的规定、限制和条件。

2.在承担市场准入承诺的部门中，一成员除非在其承诺表中明确规定，既不得在某一区域内，也不得在其全境内维持或采取以下措施：

（a）限制服务提供者的数量，不论是以数量配额、垄断、专营服务提供者的方式，还是以要求经济需求测试的方式；

（b）以数量配额或要求经济需求测试的方式，限制服务交易或资产的总金额；

（c）以配额或要求经济需求测试的方式，限制服务业务的总量；

（d）以数量配额或要求经济需求测试的方式，限制某一特定服务部门可雇佣的或一服务提供者可雇佣的、对一具体服务的提供所必需或直接有关的自然人的总数；

（e）限制或要求一服务提供者通过特定类型的法律实体或合营企业提供服务的措施；

（f）通过对外国持股的最高比例或单个或总体外国投资总额的限制来限制外国资本的参与。

第17条 国民待遇

1.在列入其承诺表的部门中，在遵照其中所列条件和资格的前提下，每个成员在所有影响服务提供的措施方面，给予任何其他成员的服务和服务提供者的待遇不得低于其给予该国相同服务和服务提供者的待遇。

2.一成员给予其他任何成员的服务或服务提供者的待遇，与给予该国相同服务或服务提供者的待遇不论在形式上相同或形式上不同，都可满足第l款的要求。

3.形式上相同或形式上不同的待遇，如果改变了竞争条件从而使该成员的服务或服务提供者与任何其他成员的相同服务或服务提供者相比处于有利地位，这种待遇应被认为是较低的待遇。


五 涉案中国规定


1.《电影管理条例》第30条 电影进口业务由国务院广播电影电视行政部门指定电影进口经营单位经营；未经指定，任何单位或者个人不得经营电影进口业务。

2.《电影企业经营资格准入暂行规定》第16条 电影进口经营业务由广电总局批准的电影进口经营企业专营。进口影片全国发行业务由广电总局批准的具有进口影片全国发行权的发行公司发行。

3.2001年《音像制品管理条例》第5条 国家对出版、制作、复制、进口、批发、零售、出租音像制品，实行许可制度；未经许可，任何单位和个人不得从事音像制品的出版、制作、复制、进口、批发、零售、出租等活动。

依照本条例发放的许可证和批准文件，不得出租、出借、出售或者以其他任何形式转让。

4.《音像制品进口管理办法》第7条 国家对音像制品进口实行许可制度。

5.《出版管理条例》第42条 设立出版物进口经营单位，应当具备下列条件：（一）有出版物进口经营单位的名称、章程；（二）是国有独资企业并符合国务院出版行政部门认定的主办单位及其主管机关；（三）有确定的业务范围；（四）有与出版物进口业务相适应的组织机构和符合国家规定的资格条件的专业人员；（五）有与出版物进口业务相适应的资金；（六）有固定的经营场所；（七）法律、行政法规和国家规定的其他条件。


美国—禽肉案


WT/DS 392/R，25 Oct.2010


一 程序


2009年4月17日，中国要求与美国就其《2009年综合拨款法案》（“AAA法案”）“727”条款影响中国禽肉产品的进口进行磋商。案件编号WT/DS392。5月15日，中、美双方以视频会议方式进行了磋商，但未能达成解决方案。6月23日，中国申请成立专家组。2009年7月31日，应中国请求，DSB设立了专家组。2010年9月29日，专家组报告散发至各成员。本案双方均未上诉。2010年10月25日，DSB通过专家组报告。目前，美国已废止该法案条款。


二 争端


本案争议措施涉及美国2009年AAA法案第727条款。1957年8月28日，美国国会通过《禽肉产品检验法案》（“PPIA”）。法案构建了从各方面管理进口和国内禽肉产品交易的法律框架。由于禽肉安全归美国农业部（“USDA”）管理，
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 国会因此授权农业部长制定有关禽肉以及禽肉产品检验的详细规章制度。农业部长颁布的规章规定，禽肉产品只有依据规章确定的条件才能进口美国。

农业部长对进口禽肉获准进入美国制定了以“等效性”为基准的体系。USDA负责执行有关禽肉进口的规章的食品安全和检验署（“FSIS”）逐国批准其禽肉产品的进口。所有欲向美国出口禽肉的国家必须首先申请由FSIS实施的资格认定。之后，FSIS将确定申请国的禽肉检验体系是否与美国等效，从而决定是否准许其禽肉产品进口美国。若FSIS认定申请国禽肉检验体系与美国等效，则在《联邦公报》公布允许该国禽肉产品进口的规则。进行初步认定之后，FSIS还要进行年度审查，以确定被批准国家的禽肉安全标准是否保持与美国等效。同时，FSIS也对进口产品进行重新检验以确保其符合美国的禽肉安全标准。

2004年4月20日，中国向美国提出等效性认定申请。在对中国禽肉产品的认证过程中，美国《2008年综合拨款法案》于2007年12月26日生效。该法案包含2008年AAA法案（《农业、农村发展、食品与药物管理以及相关机构拨款法案》）。2008年AAA法案禁止使用拨款制定或实施任何允许从中国进口禽肉产品的规则。2009年2月28日，美国国会颁布了《2009年综合拨款法案》。该法案包含2009年AAA法案。2009年AAA法案第727条款的措辞与第733条款相同。它规定：“不得将本法案所提供的任何拨款，用于制定或执行允许从中国进口禽肉产品的规则”，即为本争端中中国质疑的第727条款。这条规定是专门针对中国的，而法案对其他国家并没有类似规定。这条规定，限制了美国农业部及其下属的食品安全检疫局使用资金，从事与进口中国禽肉相关的工作，进而影响了中国鸡肉等禽肉产品输美。

2009年10月21日生效的2010年AAA法案在第743条款中规定，如果农业部长遵循该条所规定的某些条款，则允许恢复使用制定或实施允许从中国进口禽肉产品规则的拨款。因此，中国在本争端中未就第743条款提出申诉。


三 裁定


专家组裁定：

（1）对中国在《SPS协定》项下的申诉，裁定第727条款属于《SPS协定》范围内的SPS措施；第727条款违反《SPS协定》第5.1条、第5.2条、第2.2条、第5.5条、第2.3条、第8条；驳回中国有关第727条款违反《SPS协定》第5.6条的申诉。

（2）对中国在GATT 1994项下的申诉，裁定第727条款违反GATT 1994第1.1条、第11.1条，并且不能根据GATT 1994第20（b）条获得合理性。

（3）对中国在《农业协定》第4.2条项下的申诉，专家组适用司法经济原则。


四 涉案WTO规定



（一）《SPS协定》


第2条 基本权利和义务

2.各成员应保证任何卫生与植物卫生措施仅在为保护人类、动物或植物的生命或健康所必需的限度内实施，并根据科学原理，如无充分的科学证据则不再维持，但第5条第7款规定的情况除外。

3.各成员应保证其卫生与植物卫生措施不在情形相同或相似的成员之间，包括在成员自己领土和其他成员的领土之间构成任意或不合理的歧视。卫生与植物卫生措施的实施方式不得构成对国际贸易的变相限制。

第5条 风险评估和适当的动植物卫生检疫保护水平的确定

1.各成员应保证其卫生与植物卫生措施的制定以对人类、动物或植物的生命或健康所进行的、适合有关情况的风险评估为基础，同时考虑有关国际组织制定的风险评估技术。

2.在进行风险评估时，各成员应考虑可获得的科学证据；有关工序和生产方法；有关检查、抽样和检验方法；特定病害或虫害的流行；病虫害非疫区的存在；有关生态和环境条件；以及检疫或其他处理方法。

……

5.为实现在防止对人类生命或健康、动物和植物的生命或健康的风险方面运用适当的卫生与植物卫生保护水平的概念的一致性，每一成员应避免其认为适当的保护水平在不同的情况下存在任意或不合理的差异，如此类差异造成对国际贸易的歧视或变相限制。各成员应在委员会中进行合作，依照第12条第1款、第2款和第3款制定指南，以推动本规定的实际实施。委员会在制定指南时应考虑所有有关因素，包括人们自愿承受人身健康风险的例外特性。

6.在不损害第3条第2款的情况下，在制定或维持卫生与植物卫生措施以实现适当的卫生与植物卫生保护水平时，各成员应保证此类措施对贸易的限制不超过为达到适当的卫生与植物卫生保护水平所要求的限度，同时考虑其技术和经济可行性。

第8条 控制、检验和批准程序

各成员在实施控制、检查和批准程序时，包括关于批准食品、饮料或饲料中使用添加剂或确定污染物允许量的国家制度，应遵守附件C的规定，并在其他方面保证其程序与本协定规定不相抵触。


（二）GATT 1994


第1.1条 在对进口或出口、有关进口或出口或对进口或出口产品的国际支付转移所征收的关税和费用方面，在征收此类关税和费用的方法方面，在有关进口和出口的全部规章手续方面，以及在第3条第2款和第4款所指的所有事项方面，任何缔约方给予来自或运往任何其他国家任何产品的利益、优惠、特权或豁免应立即无条件地给予来自或运往所有其他缔约方领土的同类产品。

第11.1条 任何缔约方不得对任何其他缔约方领土产品的进口或向任何其他缔约方领土出口或销售供出口的产品设立或维持除关税、国内税或其他费用外的禁止或限制，无论此类禁止或限制通过配额、进出口许可证或其他措施实施。

第20条 在遵守关于此类措施的实施加工不在情形相同的国家之间构成任意或不合理歧视的手段或构成对国际贸易的变相限制的要求前提下，本协定的任何规定不得解释为阻止任何缔约方采取或实施以下措施：

（b）为保护人类、动物或植物的生命或健康所必需的措施；


五 涉案美国规定


2009年AAA法案第727条款规定如下：

None of the funds made available in this Act may be used to establish or implement a rule allowing poultry products to be imported into the United States from the People’s Republic of China.


欧盟—钢铁紧固件案


WT/DS 397/R，23 Oct.2012


一 程序


2009年1月31日，欧盟委员会公布对中国钢铁紧固件反倾销调查最终裁决，裁定对我国输欧紧固件产品征收高达85%的反倾销税。

2009年7月31日，中国向欧盟提起磋商申请，案件编号为WT/DS397。中国要求磋商的措施包括：（1）1995年12月22日《欧盟理事会第384/96号条例》第9（5）条及其修正案，该条例禁止欧共体成员之外国家的倾销进口产品；（2）2009年1月26日《欧盟理事会第91/2009号条例》，该条例对某些来自中国的钢铁紧固件进口产品征收最终反倾销税。9月14日，双方在日内瓦WTO总部举行了磋商，但没有达成一致。

2009年10月12日，中国提出成立专家组申请。10月23日，DSB设立专家组以考虑中国的申诉。巴西、加拿大、智利、哥伦比亚、印度、日本、挪威、台澎金马单独关税区、泰国、土耳其和美国为本案第三方。专家组设立之后，《欧盟理事会第384/96号条例》被撤销，代之以2009年11月30日《欧盟理事会第1225/2009号条例》（“《反倾销基本条例》”）。

2010年12月3日，专家组报告被散发至WTO各成员。2011年3月25日和2011年3月30日，欧盟与中国分别提出上诉。2011年7月15日，上诉机构散发报告。7月28日，DSB通过上诉机构报告和经修改后的专家组报告。


二 争端


欧盟《反倾销基本条例》［Council Regulation （EC） No. 1225/2009］规定，对于涉及“非市场经济”（non-market economy）的反倾销调查，生产商要首先进行市场经济测试（market economy test），以便欧委会决定是否考虑将这些生产商的国内价格作为确定正常价值的基础。如果生产商通过了这一测试，正常价值就依据其国内价格，并且用于和正常价值进行比较的出口价格也以其出口价格为依据。此时，该生产商的待遇，就与来自市场经济国家的生产商完全相同了。

具体而言，该生产商应当向欧委会证明自己具备市场经济条件（market conditions prevail）。基本法规定了市场经济条件的5条标准：公司关于价格、成本和投入的决定，是否没有受到政府的重大干预；公司是否有符合相关国际标准的会计记录；公司的生产成本或财务状况是否受到非市场经济制度的干扰；公司是否适用破产法和财产法；以及汇率换算是否依据市场汇率进行。

如果生产商没有通过市场经济测试，欧委会在确定正常价值时，就不会考虑其国内价格，而是采用其他方法（一般使用替代国的价格）。但在这种情况下，生产商还可以申请进行“单独待遇测试”（individual treatment test）。如果通过了这一测试，欧委会在计算倾销幅度时，就可以使用其出口价格与采用替代国方法所得到的正常价值进行比较，从而获得单独税率。但如果没有通过测试，该生产商则要被适用全国统一税率（country-wide duty rate），而这个税率是通过以下方法比较出来的：一边是替代国方法得到的正常价值，另一边是非市场经济生产商的平均出口价格。测试也有5条标准：对于全部或部分外资公司或合资企业，生产商可以自由收回资本和利润；可以自由制订出口价格和数量，以及销售条件和条款；多数股份属于私人，而董事会或拥有关键管理职位的政府官员居于少数，或者能够证明公司独立于政府干预；汇率换算是依据市场汇率进行的；如果单个生产商被给予分别税率，政府干预不至于构成规避措施。

反倾销基本法并没有给何为“非市场经济”下一个明确的定义，但在其他法律文件中，有一份“非市场经济国家名单”，而中国就在这个名单之内。
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 因此，多年以来，中国生产商向欧盟出口产品，如果受到了反倾销调查，要想获得与“市场经济国家”生产商的同等待遇，就必须证明自己“具备市场经济条件”，而如果未获欧委会认可，则必须证明符合“单独待遇”的条件，才能获得单独税率，否则就只能被征收适用于中国所有出口商的统一反倾销税了。2009年1月26日欧盟对来自中国的紧固件征收反倾销税，其调查过程中，欧委会就采用了上述方法。

在专家组程序中，中国就《反倾销基本条例》第9（5）条的规定与WTO《反倾销协定》诸多条款的相符性提出质疑。质疑的要点，在于该规则规定，非市场经济国家的出口商若想获得单独倾销幅度和单独税率待遇必须符合某些标准。同时，中国对《反倾销基本条例》第9（5）条在实施中的诸多方面与WTO《反倾销协定》的相符性提出质疑。此外，中国根据WTO《反倾销协定》多个条款，对欧盟紧固件调查中征收反倾销税的《最终条例》众多实体和程序方面提出质疑，内容涉及欧委会有关地位、国内产业界定、所考虑的产品、倾销和价格削减、倾销进口产品的数额及影响以及因果关系的裁定。中国有关程序方面的质疑涉及欧委会对有关调查的信息、保密信息待遇以及单独待遇主张的程序方面等信息的披露。


三 裁定



1.专家组裁定


（1）根据《反倾销协定》第2.6条、第6.9条提出的有关相似产品界定之诉和未披露的正常价值裁定方面、国内产业界定程序方面的申诉不属于其审查范围。

（2）欧盟的《反倾销基本条例》以及在紧固件调查中的单独待遇裁定、所考虑的倾销进口产品的数额、因果关系分析、正常价值裁定、两家欧盟生产商的非保密问卷答复和印度生产商问卷信息的保密待遇、欧统局关于欧盟紧固件总产量数据的保密待遇、披露保密信息等方面违反《反倾销协定》、GATT 1994以及《WTO协定》的诸项规定。

（3）中国未能证明欧盟在紧固件调查中的关于地位认定、国内产业认定、所考虑的生产商、倾销裁定、价格削减裁定、将未被抽样或未被审查生产商和出口商的进口产品视为倾销、考虑倾销进口产品由此对国内产业的影响、为披露申诉人以及申诉支持者的身份、欧统局关于欧盟紧固件总产量数据的保密待遇、国内产业认定程序方面以及对请求信息所规定的期限等方面违反其在《反倾销协定》的有关义务。

（4）专家组对中国的其他申诉适用司法经济原则。


2.上诉机构裁定


（1）上诉机构维持了专家组关于《反倾销基本条例》第9（5）条“本身”及其“实施”违反《反倾销协定》第6.10条和第9.2条的裁定，因为其单独倾销幅度认定以及单独反倾销税征收以NME国家出口商或生产商满足IT测试为条件；

（2）根据《反倾销协定》第4.1条，上诉机构裁定欧盟的行为违反其义务，因为欧委会确定的国内产业不包含代表国内总产量“大多数”的生产商，欧委会没有确保国内产业的确定不会造成严重的扭曲风险；

（3）维持专家组在《反倾销协定》第6.2条、第6.4条项下关于欧盟没有及时披露产品分类方面信息的裁定，认定欧盟未对该信息进行披露违反《反倾销协定》第2.4条项下义务；

（4）在紧固件调查程序方面，上诉机构维持专家组关于欧盟对MET/Its申请表给予中国出口商和生产商不到30天的答复时间不违反其《反倾销协定》第6.1.1条项下义务的裁定；维持专家组关于欧盟未能确保国内生产商就为何不能对保密信息进行非保密概述提交适当说明违反《反倾销协定》第6.5.1条，以及欧盟对申请者和申请支持者的身份进行保密不违反《反倾销协定》第6.5条的裁定；推翻专家组关于欧盟对对比国生产商所提交信息进行保密违反其在第6.5条项下义务的裁定，但裁定中国未能向专家组证明其主张。


中国—原材料案


WT/DS 394，395，398/AB/R，28 Jan.2013


一 程序


2009年6月23日，美国和欧盟就中国对矾土、焦炭、氟石、镁、锰、碳化硅、金属硅、黄磷、锌9种原材料（“原材料”）的出口限制措施提出磋商请求。8月21日，墨西哥就相同事项向中国提出磋商请求。虽然起诉措施相同，但三方诉讼请求略有差异。按照DSB案件统计规则，美国、欧盟、墨西哥的起诉被算作3个独立的案件，编号分别为WT/DS394，395，398。2009年12月21日，DSB设立单一专家组审理此3个案件。加拿大等13个国家为本案第三方。

2009年7月30日，三方在日内瓦进行磋商。9月1、2日，三方在日内瓦再次进行磋商，但未能就争议措施达成一致。2009年12月21日，DSB设立单一专家组审理此案。2011年7月5日，DSB向各成员散发专家组报告。2011年8月31日，中国提出上诉。2011年9月6日，美国、欧盟和墨西哥分别提出上诉。2012年1月30日，DSB向各成员散发上诉机构报告。2012年2月22日，DSB通过上诉机构报告和经修改后的专家组报告。


二 争端


美国和欧盟对中国原材料出口政策关注已久。2007年的美国第18届和2008年的美国第19届中美商贸联委会期间。美国均表达了对中国原材料出口的关注。而欧盟则早在2005年，就提出要将中国焦炭出口配额管理制度诉诸WTO，并自2008年以来，多次就中国黄磷出口问题与中国交涉。

本争端中，三国均表示，作为重要原材料的主要生产国和出口国，中国对9种“原材料”采取了4种出口限制措施，拉高了其全球价格，扭曲钢铁、铝和化工等下游产业竞争，使3方相关企业在竞争中处于不利地位，违反了中国《议定书》第1.2、5.1、5.2、8.2、11.3条，《报告书》第83、84、162、165、342段，以及GATT1994第8.1（a）、8.4、10.1、11.1条项下的义务。四种限制措施为：（1）出口关税；（2）出口配额；（3）出口许可证；（4）最低出口价格要求。具体而言，中国：（1）对矾土、焦炭、氟石、碳化硅、锌5种产品实施出口限制措施；（2）对矾土、焦炭、氟石、镁、锰、金属硅、黄磷、锌8种产品征收出口关税；（3）对9种原材料的出口施加额外的要求和程序，包括限制出口权，实施最低出口价格和审查出口合同和价格等。与这些措施相关的法律、法规共32个。
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三 裁定



1.专家组裁定


（1）中国对矾土、焦炭、氟石、镁、锰、金属硅、黄磷、锌8种原材料征收出口关税违反《议定书》第11.3条义务。8种原材料，除黄磷之外，其他7种均列入附件6，中国必须对其承担取消出口关税义务。对黄磷的出口关税已于专家组设立之前取消，故不对其做出裁定。

（2）中国不能援引GATT 1994第20（b）条和第20（g）条例外规定作为违反《议定书》和《报告书》义务的抗辩。GATT第20条例外仅对违反GATT 1994的措施适用，除非GATT外的条款或法律文件有专门规定。即使中国对《议定书》第11.3条义务的违反可以援引第20（b）、（g）条例外作为抗辩，争议原材料也不符合例外条款的相关规定。

（3）对矾土、焦炭、氟石、碳化硅和锌5种原材料采取的出口配额措施违反GATT第11.1条义务，且非为“防止或缓解严重短缺”而对耐火级矾土“临时适用”出口配额，不符合GATT第11.2（a）条例外的规定。此外，中国未能证明对耐火级矾土、焦炭和碳化硅实施的出口配额满足GATT 1994第20（b）、（g）条的例外规定。

（4）中国对出口配额分配实施的出口实绩和最低注册资本要求违反中国《议定书》和《工作组报告》第5条有关“贸易权”的义务；通过“生产能力”标准分配出口配额的规定违反GATT 1994第10.3（a）条义务；未及时公布锌出口配额分配总额和程序违反GATT 1994第10.1条。驳回美国和墨西哥关于（1）中国五矿化工商会（“CCCMC”）参与出口配额的实施违反GATT 1994第10.3（a）条义务；以及（2）中国通过配额竞标程序分配矾土、氟石以及碳化硅的出口配额违反GATT 1994第8.1（a）条和《议定书》第11.3条的主张。

（5）中国对矾土、焦炭、氟石、锰、碳化硅和锌实施的出口许可证体系本身不违反中国GATT 1994第11.1条项下义务，但中国的出口许可主管部门有权要求申请许可证的企业提交“其他”文件或材料而造成的不稳定性属于第11.1条禁止的出口限制；中国要求以协调性最低价格（“MEP”）出口矾土、焦炭、氟石、镁、碳化硅、黄磷和锌的措施属于第11.1条禁止的出口限制；中国没有及时公布其据以执行MEP要求的措施，违反GATT 1994第10.1条项下义务。拒绝就中国对黄磷实施的MEP要求是否违反GATT 1994第10.3（a）条做出裁定；拒绝对有关中国出口许可证体系的其他申诉做出裁定。


2.上诉机构裁定


（1）专家组对有关出口配额管理和分配、出口许可证要求、最低出口价格要求以及与出口有关的费用和程序等申诉的裁定因其不可能性而不具有法律效力；

（2）专家组建议中国修改措施以遵守其世贸组织义务并不存在错误；

（3）专家组关于《议定书》第11.3条没有关于该条可以适用GATT第20条规定的裁定正确，从而维持专家组关于中国对氟石、镁、锰和锌征收的出口关税不能以GATT 1994第20（g）、（b）条作为抗辩；

（4）维持专家组关于中国未能证明其对耐火级矾土的出口配额是为了防止或缓解“严重短缺”而“临时适用”的结论；中国没有证明专家组违反其DSU第11条项下对问题进行客观评估的义务；

（5）推翻专家组报告关于GATT 1994第20（g）条“共同实施”一词的错误解释。


四 涉案WTO规定



（一）GATT 1994


第8.1（a）条 各缔约方对进出口或有关进出口征收的任何性质的所有规费和费用（进出口关税和属第3条范围的国内税除外），应限制在等于提供服务所需的近似成本以内，且不得成为对国产品的一种间接保护或为财政目的而对进出口产品征收的一种税。

第10.1条 任何缔约方实施的关于下列内容的普遍适用的法律、法规、司法判决和行政裁定应迅速公布，使各国政府和贸易商能够知晓：产品的海关归类或海关估价；关税税率、国内税税率和其他费用；有关进出口产品或其支付转账、或影响其销售、分销、运输、保险、仓储检验、展览、加工、混合或其他用途的要求、限制或禁止。任何缔约方政府或政府机构与另一缔约方政府或政府机构之间实施的影响国际贸易政策的协定也应予以公布。本款的规定不得要求任何缔约方披露会妨碍执法或违背其公共利益或损害特定公私企业合法商业利益的机密信息。

第10.3（a）条 每一缔约方应以统一、公正和合理的方式管理本条第1款所述的所有法律、法规、判决和裁定。

第11.1条 任何缔约方不得对任何其他缔约方领土产品的进口或向任何其他缔约方领土出口或销售供出口的产品设立或维持除关税、国内税或其他费用外的禁止或限制，无论此类禁止或限制通过配额、进出口许可证或其他措施实施。

第11.2（a）条 本条第1款的规定不得适用于下列措施：

（a）为防止或缓解出口缔约方的粮食或其他必需品的严重短缺而临时实施的出口禁止或限制；

第20条 在遵守关于此类措施的实施加工不在情形相同的国家之间构成任意或不合理歧视的手段或构成对国际贸易的变相限制的要求前提下，本协定的任何规定不得解释为阻止任何缔约方采取或实施以下措施：

（b）为保护人类、动物或植物的生命或健康所必需的措施；

（g）与保护可用尽的自然资源有关的措施，如此类措施与限制国内生产或消费一同实施；


（二）《中国入世议定书》


第11.3条 中国应取消适用于出口产品的全部税费，除非本议定书附件6中有明确规定或按照GATT 1994第8条的规定适用。


美国—轮胎案


WT/DS 399/R，05 Oct.2001


一 程序


2009年4月20日，美国钢铁工人协会依据美国《1974年贸易法案》第421条款向美国贸易委员会（“ITC”）申请要求对中国输美乘用车轮胎和轻卡车轮胎实施为期3年的“特别产品保障措施”（“特保”）。4月29日，ITC启动特保调查。9月11日，美国总统奥巴马宣布对输美相关轮胎采取3年特保措施。

2009年9月14日，中国请求与美国就其采取的上述影响特保措施进行磋商，案件编号为WT/DS399。两国于2009年11月9日在日内瓦展开磋商，但未能顺利解决争端。2010年1月19日，DSB应中国请求设立专家组。欧盟、日本、台澎金马单独关税区、土耳其、越南为本案第三方。

2010年12月13日，DSB向各成员散发专家组报告。2011年4月24日，中国提出上诉。2011年9月5日，DSB向各成员散发上诉机构报告。2011年10月5日，DSB通过本案上诉机构报告和专家组报告。


二 争端


2009年4月20日美国钢铁工人协会提交的申请书声称中国乘用车轮胎和轻卡车轮胎正大幅进口美国，对国内相似或直接竞争产品生产商造成或威胁造成市场扰乱，要求对涉案轮胎采取特保措施。美国的特保措施立法依据，是《中国入世议定书》第16段的过渡性特殊产品保障措施规定。

2009年4月24日ITC启动特保调查。6月18日，ICT裁定中国涉案进口轮胎的快速增长造成了市场扰乱，且为造成国内产业实质性损害的一个重要原因。6月29日，ITC提出对中国涉案轮胎征收3年特别关税。9月2日，美国贸易代表办公室在咨询财政部、劳工部、商务部等部门意见后，建议总统奥巴马实施特保措施。

2009年9月11日，总统宣布对被调查中国轮胎加征为期3年的从价税，其中第一年35%，第二年30%，第三年25%，自2009年9月26日生效实施。


三 裁定



1.专家组裁定


2009年9月26日美国对来自中国的被调查轮胎采取过渡性保障措施并不违反《中国入世议定书》第16段以及GATT 1994第1.1条、第2.1条的规定；实施《中国入世议定书》第16段因果关系标准的美国法规“本身”并不违规。


2.上诉机构裁定


（1）关于USITC对中国进口产品是否属于议定书第16.4段意义上的快速增长，上诉机构维持专家组的裁定，即USITC并未对中国进口产品是否符合《中国入世议定书》第16.4段“快速增长”的具体门槛做出不适当的评估。

（2）关于中国进口产品快速增长是否为《中国入世议定书》第16.4段意义上造成美国国内产业实质损害的“重要原因”，上诉机构（1）维持专家组关于USITC对美国市场竞争条件的评估不存在错误的裁定；（2）维持专家组关于USITC所依据的被调查产品增长和受损害产品产量下降之间的整体吻合性支持其损害认定的裁定；（3）维持专家组关于中国未能证明USITC不适当地将其他因素造成的损害归于被调查产品的裁定；（4）裁定专家组对USITC关于中国进口产品快速增长是造成国内产业实质损害的重要原因的分析不违反它在DSU第11条项下的义务；（5）维持专家组关于USITC并非未能适当证明中国进口产品快速增长是造成国内产业实质损害的重要原因的裁定。


欧盟—鞋案


WT/DS 405/R，22 Feb.2012


一 程序


2005年5月30日，欧盟理事会收到欧洲鞋业联合会（CEC）申请，要求对来自中国的皮鞋采取反倾销措施。7月5日，欧委会正式启动调查程序。2006年10月，欧委会裁定岁中国皮鞋采取2年的反倾销措施。2008年6月30日，CEC申请复审，要求继续延长反倾销措施。2009年12月22日，欧委会决定将反倾销措施延长15个月至2011年3月31日。

2010年2月4日，中国请求与欧盟进行磋商。该案案件号为WT/DS405。2010年3月31日，中欧通过视屏会议展开磋商，但磋商未果。2010年4月8日中国请求设立专家组。5月18日，专家组成立。2011年3月31日，欧盟宣布终止对中国皮鞋的反倾销措施。

2011年10月28日，DSB向各成员散发专家组报告。2012年2月22日，DSB通过了专家组报告。


二 争端


本争端涉及欧盟所实施的三项措施：（1）《欧盟理事会第384/96号关于保护欧盟产业免受非欧盟成员国进口产品倾销的条例》第9.5条及其修订案。该条例后被2009年11月30日《欧盟理事会第1225/2009号条例》（“《反倾销基本条例》”）替代；（2）2009年12月22日《欧盟理事会第1294/2009号条例》对某些原产中国的皮质鞋面鞋类实施征收最终反倾销税，以及其后根据《欧共体第384/96号理事会条例》第11（2）条进行的终期复审继续对中国皮鞋产品征收反倾销税并扩大至从澳门特区转运的皮鞋；（3）2006年10月5日《欧盟理事会第1472/2006号条例》对原产中国的皮质鞋面鞋类征收最终反倾销税并最终征收临时反倾销税。

中国认为，《反倾销基本条例》第9（5）条本身及其实施的程序等诸多方面违反WTO相关规则。


三 裁定


（1）《反倾销基本条例》第9（5）条规定违反《反倾销协定》和《WTO协定》多项义务；在鞋类初步调查中，第9（5）条的实施违反《反倾销协定》第6.10条和第9.2条义务。

（2）欧盟在初步调查中确定SG&A数额以及一家出口生产商利润方面，在初始调查和终期审查中对某些信息的保密待遇、非保密陈述方面，违反《反倾销协定》多项规定。

（3）由于《反倾销协定》第17.6（i）条没有对调查机关在反倾销调查过程中规定任何义务，因此，专家组驳回中国关于欧盟违反第17.6（i）条的所有申诉。

（4）专家组对中国有关全部三项措施的部分申诉适用司法经济原则。


中国—电子支付案


WT/DS 413/AB/R，31 Aug.2012


一 程序


2010年9月15日，美国就中国制定的一系列电子支付服务法律、法规，请求与中国进行磋商，案件编号为WT/DS413。2011年3月25日，DSB设立专家组。2012年7月16日，DSB向各成员散发专家组报告。双方均未上诉。2012年8月31日，DSB通过专家组报告。


二 争端


本争端涉及中国制定的一系列电子支付服务法律、法规。专家组程序中，美国质疑的中国法律规定包括：（1）强制使用中国银联（CUP）和/或将CUP确定为所有以人民币计价并支付的国内交易的唯一电子支付服务供应商的规定；（2）要求在中国发行的支付卡带有CUP标志的规定；（3）要求中国境内的所有自动取款机（ATM）、商业银行卡处理装置以及POS终端兼容CUP银行卡的规定；（4）要求受让机构标记CUP标志并能够兼容带有该标志的所有银行卡的规定；（5）广泛禁止在跨区域或行际交易中使用非银联卡的规定；（6）与香港或澳门境内的银行卡电子交易有关的规定。

美国提出，“电子支付服务”，是指处理涉及支付卡的交易及处理并促进交易参与机构之间的资金转让的服务。电子支付服务提供者直接或间接提供通常包括下列内容的系统：（1）处理设备、网络以及促进、处理和实现交易信息和支付款项流动并提供系统完整、稳定和金融风险降低的规则和程序；（2）批准或拒绝某项交易的流程和协调，核准后通常都会允许完成某项购买或现金的支付或兑换；（3）在参与机构间传递交易信息；（4）计算、测定并报告相关机构所有被授权交易的净资金头寸；以及（5）促进、处理和/或其他参与交易机构间的净支付款项转让。

“支付卡”包括信用卡、赊账卡、借记卡、支票卡、自动柜员机（ATM）卡、预付卡以及其他类似卡或支付或资金转移产品或接入设备，以及该卡或产品或接入设备所特有的账号。

美国认为，中国加入WTO时，就“电子支付服务”做出了市场准入和国民待遇承诺，但中国却通过采取一系列措施，限制了市场准入，并且没有提供国民待遇。具体而言，美国认为，在《议定书》《服务贸易具体承诺减让表》（“减让表”）金融服务部门下，中方在GATS第16条和第17条项下对下列内容做出了承诺：（1）“银行服务列表如下：……所有支付和汇划服务，包括信用卡、赊账卡和借记卡、旅行支票和银行汇票（包括进出口结算）”；（2）“其他金融服务如下：……提供和传送金融信息、金融数据处理以及其他金融服务提供者有关的软件”；及（3）“就（a）至（k）项
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 所列所有活动进行咨询、中介和其他附属服务，包括资信调查和分析、投资和证券研究和建议、关于收购的建议和关于公司重组和战略的意义。”

美国主张，尽管做出了上述承诺，中国对其他成员中试图向中方提供电子支付服务的提供者加设了市场准入限制和要求。通过这些及其他相关强化性要求和限制，中国给予其他成员电子支付服务提供者的待遇低于其给予中国此类服务提供者。

具体而言，中国银联（“银联”）是一家中国实体，是中方允许在其境内，为以人民币计价并以人民币支付的支付卡交易提供电子支付服务的唯一实体。中国规定由银联来处理所有中国大陆发行的支付卡发生在澳门或香港的人民币交易，以及任何发生于中国大陆且使用中国香港或中国澳门发行的人民币支付卡的人民币交易。这些措施违反GATS第16.1条关于对任何其他成员服务和服务提供者应给予不低于中国减让表规定待遇的义务，以及GATS第17条关于对任何其他成员服务和服务提供者给予不低于本国同类服务和服务提供者待遇的义务。

中国要求境内所有商户的支付卡处理设备、所有自动柜员机（ATMs）及所有销售点（POS）终端与中国银联系统相兼容并且能够受理银联支付卡。中国要求所有收单机构
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 标注银联标识并能受理所有带银联标识的支付卡。中方进一步要求，所有在中国境内发行，以人民币计价并支付的支付卡（包括“双币种”卡）标注银联标识。这意味着发卡行必须接入银联系统，且必须为此向银联支付费用。这些措施并没有对非银联支付卡或使用非银联支付卡进行的交易做出相似的要求。这些措施违反GATS第16.1条及GATS第17条项下义务。

中国要求所有涉及支付卡的跨行或行内交易应通过银联进行，禁止使用非银联支付卡进行异地、跨行或行内交易。这些措施违反GATS第16.1条及GATS第17条项下义务。

在减让表中，中国的确做出了一些承诺。但这些承诺，是否属于美国意义上的“电子支付服务”？中国对电子支付的一系列规定是否属于美国所界定的措施？就此，中国是否就“电子支付服务”做出了承诺，以及中国是否采取了美国主张的措施，成为本案的两个先决问题。关于这两个问题，中美双方发生了很大的争议，专家组对其做出了详细的分析。通过使用条件解释的方法，专家组认定，中国就“电子支付服务”做出了承诺，但对于所谓中国所采取的措施，专家组则做出了分别认定，即美国证明了一些措施，但另外一些措施，则美国没有证明。这样，专家组所审查的是否违反市场准入和国民待遇承诺的措施，仅仅是那些美国所证明的措施。


三 裁定


（1）只要供应商符合关于本地货币业务的某些资格条件，中国就要承担允许外国EPS供应商在中国境内通过商业存在的形式提供服务的市场准入承诺；《中国减让表》包含对EPS的跨境供应（模式1）的全面国民待遇承诺，以及对符合关于本地货币业务某些资格条件的模式3的国民待遇承诺。

（2）驳回美国根据不充分证据提出的申诉——中国指定CUP为从事所有国内人民币支付卡交易的全面垄断供应商，因此驳回美国此方面的全部市场准入和国民待遇申诉。

（3）中国授权CUP为某些类型人民币支付卡交易清算的垄断供应商，违反其在GATS第16.2（a）条模式3中做出的市场准入承诺；认定中国未违反国民待遇承诺。

（4）中国要求在中国境内发行的所有支付卡必须带有“银联”标志并能够与该网络通用、所有终端装置必须能够兼容标有“银联”标志的银行卡、并要求受让机构标记“银联”标志并能够兼容所有标有“银联”的银行卡，专家组裁定，中国通过这些规定使竞争条件有利于CUP，并因此未给予其他成员EPS供应商国民待遇，从而违反中国在GATS第17条项下的模式1和模式3的国民待遇义务。


四 涉案WTO规定



GATS


第16.2（a）条 在承担市场准入承诺的部门中，除非在其减让表中另有列明，否则一成员不得在其某一地区或全部领土内维持或采取按如下定义的措施：

（a）限制服务提供者的数量，不论是以数量配额、垄断、专营服务提供者的方式，还是以要求经济需求测试的方式；


GATS第17条


1.对于列入减让表的部门，在遵守其中所列任何条件和资格的前提下，每一成员在影响服务提供的所有措施方面，给予任何其他成员的服务和服务提供者的待遇不得低于其给予本国同类服务和服务提供者的待遇。

2.一成员给予其他任何成员的服务或服务提供者的待遇，与给予该国相同服务或服务提供者的待遇不论在形式上相同或形式上不同，都可满足第1款的要求。

3.如形式上相同或不同的待遇改变了竞争条件，与任何其他成员的同类服务或服务提供者相比，有利于该成员的服务或服务提供者，则此类待遇应被视为较为不利的待遇。


五 涉案中国规定


1.中国人民银行公告（2004）第8号；中国人民银行公告（2003）第16号；

2.《银行卡业务管理办法》（银发［1999］17号）第5条、第7～10条以及第64条；

3.《2001年银行卡联网联合工作实施意见》（银发［2001］37号）第1.2（i）条、第2条、第3条；

第1.2（i）条 今年年底前，各商业银行要按银行卡统一标准和规范完成本行银行卡处理系统的改造，做好受理“银联”标识卡的各项技术准备。

第2条 推广使用全国统一的“银联”标识


（一）实施目标


1.各商业银行发行的在国内跨行通用的银行卡必须在卡正面指定位置印刷统一的“银联”标识，限国内通用的人民币贷记卡还应同时在指定位置加贴“银联”专用防伪标志。但仅限一定区域或特定用途的专用卡，不得使用“银联”标识。

2.加入全国银行卡跨行交换网络的ATM、POS等终端机具，必须能够受理带有“银联”标识的各类银行卡，加贴“银联”标识。

3.凡印有“银联”标识的银行卡必须严格执行统一的技术标准，发卡银行必须按照统一业务规范的要求，提供相应的跨地区、跨银行通用服务。


（二）进度要求


1.各商业银行要从今年开始，统筹安排各种不符合统一标准和“银联”标识使用要求的银行卡的更换工作，并于2003年年底前基本完成。2004年起，各行发行的各类没有“银联”标识的银行卡不能用于异地或跨行使用。

……

第3条 基本实现全国银行卡跨行联网通用。


（一）实施目标


1.在我国境内开办银行卡业务的商业银行必须加入全国银行卡跨行交换网络，实现本行银行卡业务处理系统与全国银行卡跨行信息交换系统的联网运行。

2.加入全国银行卡跨行交换网络的商业银行，必须按《银行卡联网联合业务规范》的要求全面开放各项必备功能。

3.加入全国银行卡跨行交换网络的商业银行和城市中心的ATM、POS等终端受理机具，必须向所有其他入网银行开放。


（二）进度要求


1.已经实现与总中心联网的商业银行，要进一步扩大联网范围、联网卡种，把全面开放发卡和受理业务作为今年的工作重点。4月底以前，全面放开各直辖市、省会（首府）城市和深圳、大连、厦门、青岛、宁波等城市的发卡行业务，并积极创造条件，分批开放受理行业务，年底前全面开放这些城市的受理行业务，实现主要银行卡种的联网通用；同时要加强本行网络系统的运行管理，提高系统运行效率。

2.尚未实现与总中心联网的股份制商业银行和邮政储蓄机构，要抓紧落实各项准备工作，年底前一并完成联网并开放各直辖市、省会（首府）城市和深圳、大连、厦门、青岛、宁波等城市的发卡行和受理行的各项基本业务。

3.已开办银行卡业务的城市商业银行和农村信用合作机构，可以通过所在地城市中心或通过委托全国性商业银行代理方式加入全国银行卡跨行交换网络。暂不组织这些机构另建行业交换网络系统。




 [1]
 125号令第21条和第22条中规定了相关标准，该标准用于确定某一特定车型的进口零部件是否必须被认为是具有整车“基本特征”并因而须缴纳25%费用。这些标准表达为进口汽车零部件特定组合或配置，或用于特定车型生产的进口零部件的价值。某一车型生产中如果使用上述指明的进口“关键零部件”或“总成”组合，就要将该车型使用的全部进口零部件都判定为构成整车特征。多种总成组合情形都将符合这些标准，例如，车身（含驾驶室）总成加发动机总成；或者车身（含驾驶室）以外五个或以上总成加发动机总成。如果某一车型使用的进口零部件价格总合达到该车型整车总价格的60%及以上，也要将该车型使用的全部进口零部件判定为构成整车特征。进口全散件（CKD）和半散件（SKD）套件组装汽车也被判定为构成整车特征。自测结果必须上报国家发改委和商务部。


 [2]
 美国农业部负责国内肉、禽、蛋食品安全管理，其他食品则由美国卫生部下属的食品药品监督管理局（FDA）监管。美国农业部下属食品安全和检验署具体负责禽类及其制品的检验检疫工作。


 [3]
 欧盟第519/94号理事会条例的附录中列出了非市场经济国家的名单：阿尔巴尼亚、亚美尼亚、阿塞拜疆、中国、格鲁吉亚、哈萨克斯坦、朝鲜、吉尔吉斯斯坦、摩尔达维亚、蒙古、俄罗斯、塔吉克斯坦、土库曼、乌克兰、乌兹别克斯坦和越南。


 [4]
 32种法律、法规见李成刚主编《世贸组织规则博弈》，商务印书馆，2011。


 [5]
 “中国加入WTO议定书”《服务贸易具体承诺减让表》，7B：“银行及其他金融服务”：银行服务如下所列：a.接收公众存款和其他应付公众资金；b.所有类型的贷款，包括消费信贷、抵押信贷、商业交易的代理和融资；c.金融租赁；d.所有支付和汇划服务，包括信用卡、赊账卡和贷记卡、旅行支票和银行汇票（包括进出口结算）；e.担保和承诺；f.自行或代客外汇交易。其他金融服务如下：k.由其他金融服务提供者提供和转让金融信息、金融数据处理以及有关软件；l.就（a）至（k）项所列所有活动进行咨询、中介和其他附属服务，包括资信调查和分析、投资和证券研究和建议、关于收购的建议和关于公司重组和战略的建议。


 [6]
 “收单机构”向商户提供销售点（POS）设备以使之能够处理支付卡，管理商户的账户，处理与商户有关的事务，并保证支付能被适当地划拨给商户。
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