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前　言

陈忠诚先生曾在他1992年出版的《法窗译话》一书中写道：“我国法律（学）翻译已经有一段历史了。八十年代改革开放以来，厉行法制，法律（学）翻译又现高潮，盛况空前。但是，有几位法学家或翻译家写过几篇有关法律翻译的文章呢？哪个地方、哪个部门召开过法律（学）翻译的工作会议或学术会议？全国之大，有哪一个出版单位曾经出版过一本探讨法律（学）翻译的哪怕是小册子呢？是不屑为之呢？还是不能为之呢？对此，每一个得益于或从事于法学翻译的翻译家、法学家、法学翻译家都应作出自己的回答。”本人既算不上翻译家也算不上法学家、法学翻译家，但自忖在多年的法律翻译和教学工作中获益匪浅，愿将自己在翻译和教学过程中收集的资料和心得汇编整理成册，权且作为对陈先生多年期盼的一个回答吧！

若论文学或科技的翻译与研究。应该说内地一直走在港、澳、台的前面。据统计，内地的翻译人员（包括业余翻译人员）达数百万之多，其中约三分之一为科技翻译，足见其阵容之大，规模之雄伟。但若论法律翻译与研究，香港则当仁不让。我们可以毫不夸张地说，香港在法律翻译方面一直走在大中华其他地区的前面。这是由于香港独特的政治环境和优越的地理位置所决定的。将法律翻译作为一门独立的学科来研究只是最近一二十年的事。在此之前，人们或将法律翻译说成是科技翻译的一部分，或将法律翻译归类为公文文体翻译的一种。但就在这一二十年间，香港经历了两大重要事件：一是“九七”主权回归，香港特别行政区实施“双语立法”。为此，早在1997年之前，当时的港英政府就已投入大量人力、物力，借鉴前英国殖民地（例如新加坡）在这方面的经验，对法律翻译和双语立法展开了广泛深入的探讨和研究，在理论和实践两方面为后来的香港法例翻译和双语立法奠定了坚实的基础。二是我国内地的改革开放，大量外资涌入中国。在中国改革开放之初，香港起了重要的“窗口”和“桥梁”作用。20世纪80年代，随着大批外国企业和跨国公司涌入香港对内地进行试探性投资，有数十家大型国际律师事务所同时进驻香港为其客户进入中国市场提供法律服务。由这些普通法（Common Law）律师起草的法律文件，最初都是以英文的形式出现的，中文译文仅作参考之用（for reference purpose only）。随着中国改革开放的逐步深入和中国法律制度的不断健全，更基于对主权因素的考虑，中国政府要求投资双方签署中、英文合同，中、英文文本出现抵触时，“以中文文本为准”。中国的外经贸部（当时的外商投资审批机关）在1991年7月11日关于印发《外商投资企业合同、章程的审批原则和审查要点》的通知中指出：“审批机关审批的文件以中文本为准，中外文本的一致性由签订合同各方负责。”至此，从任何角度来看，中文文本已不再是参考译文，而是名副其实的法律文件了。一经签署，即具法律效力，对相关各方均有约束力。当时，本人工作过的大型国际律师事务所每年都有法律翻译研讨会。因此，我们可以说，香港的法律翻译又一次得到长足的发展。

本书从法律翻译的基本概念出发，阐述了法系和法律体系与法律翻译之间的内在联系，使读者对法律翻译的实质内容及法律术语的语义参考系统有一个正确清楚的认识。本书随后对法律文体的语义和语句特征进行了系统的分析，使读者对法律文体中独有的遣词造句特点具有充分的了解，为随后的“法律翻译的程序与方法”及“长句的理解与翻译”奠定坚实的理论基础。为加深读者对法律翻译的理解和认识，本书在第四章和第五章分别对“法律翻译工作者应具备的条件”以及“法律翻译的质量标准”进行了阐述。第九章“法律翻译的特殊技巧”是相对于“法律翻译的一般技巧”而言的，是本书最长的一章，其中的每一节都可以作为一章来看待。第九章也是本书中实用价值最高的一章，因为其中所述的内容多为法律翻译的“个性”特征，是译者乃至律师在法律翻译或法律文件起草时需要正确理解和认真对待的问题。本书的最后一章将法律翻译由词、句、段（例如标准条款）扩展到整份文件（即合营合同），旨在使读者对合同文件的翻译或起草有一个完整的认识。

本人在修读香港城市大学语言及法律文学硕士课程之前，已在大型国际律师事务所从事法律翻译多年，自以为已对法律翻译有了足够的认识。后来本人拜读了冼景炬教授的许多有关法律翻译的理论著作并在冼教授的亲自指教和帮助之下，使自己对法律翻译有了全新的认识。因此，本人在硕士论文的答谢辞中曾这样写道：“没有理论的实践是盲目的实践，没有实践的理论是空洞的理论。是冼景炬博士给了我全新的视野，使我对法律和法律翻译有了更深刻的认识。”读完硕士课程之后，本人又修读了中国法律以及英国和香港法例的研究生课程。因为本人清楚知道，一个对法律知之不多的人，是不适合从事法律翻译和研究的。自2002年起，本人开始在香港大学专业进修学院讲授法律翻译课程；2004年起，又开始担任香港律师会批准的专业进修计划（CPD）中“法律翻译与双语立法”课程的演讲，本教程就是在这一过程中不断修改和逐步完善的。本教程中所述的法律翻译程序为译者提供了一条切实可行的途径；有学员称，该途径使法律翻译由“噩梦”变成“从噩梦中醒来”。

本教程在使用过程中受到学员和律师的普遍好评。本教程既可以作为修读翻译、语言、法律、经贸等专业的大学生、研究生的教材，亦可以作为不同行业的翻译人员、律师及法律专业人员、政府公务员、会计师等的法律翻译进修课程或参考用书。由于编著者水平有限，谬误之处在所难免，敬请读者批评指正。





编著者　　　　

2005年9月9日于香港愉景湾
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第一章　法律翻译概述

第一节　法律翻译的定义

将法律翻译作为一门独立的翻译课程来研究只是最近一二十年的事。在此之前，人们或将法律翻译说成是科技翻译的一部分，或将法律翻译归类为公文文体翻译的一种。但若问“什么是法律翻译？”人们一般会说：法律翻译即法律文件的翻译。法律文件又应该如何定义呢？法律文件是一个包容很广的概念，它包括法律、法规、条约、国际公约、国际惯例、涉外经济合同、司法文书等。其实，法律文件的翻译就其不同目的而言，也有两种截然不同的情况。一种是仅供参考（for reference purpose only）用的法律翻译，例如为方便不谙中文的外国人认识中国法律而将部分中文法律条文译成英文，或为方便不谙英文的中国人认识英国或美国法律而将部分英文法律条文译成中文，这类译文是不具有法律效力的。另一种是译文本身为法律文件，具有法律效力，例如外商投资中国内地举办合营企业的合同和章程，一经相关方签署即为有效法律文件，对各方均有法律约束力。前一种翻译属广义法律翻译的范畴，后一种翻译即为本教程所要讨论的严格意义上的法律翻译。

法学不同于数学、物理学、化学及其他自然科学，法学首先是一门与国家（或司法管辖区）概念紧密联系在一起的科学。法律有国别之分，我们可以说“这是美国法律，那是中国法律”；法律一般仅在其相应的司法管辖区内适用。但自然科学无国别之分，我们不会说“这是美国化学，那是中国数学”。每一个国家或具独立司法管辖权的地区都有自己独立的法律制度、法律术语和语义系统，都有自己的分类方式、法律来源、研究方法和社会经济原则等。因此，谈到法律翻译，我们首先应对法系和法律体系有所认识，因为法系和法律体系与法律翻译密切相关。离开了法系和法律体系，法律翻译就无从谈起。正如Sarcevic所说的，“几乎所有的法律术语均不例外，其含义都是来自于某个特定的法系或法律体系”。

第二节　法系与法律体系

1　法系

法系是根据法的历史传统对法所作的分类。凡属于同一历史传统的法就构成一个法系，因此法东是某些国家和地区的法的总称。当今世界主要有两大法系：英美法系和大陆法系。英美法系，又称普通法法系、案例法法系、英国法系，是以英国自中世纪以来的法律，特别是以它的普通法为基础而发展起来的法律的总称。英美法系的范围，除了英国（不包括苏格兰）、美国外，主要是曾为英国殖民地、附属国的国家和地区，如印度、巴基斯坦、新加坡、缅甸、加拿大、澳大利亚、新西兰、马来西亚等，香港也属于这一法系。大陆法系，又称民法法系、罗马法系、法典法系、罗马—德意志法系，是以罗马法为基础而发展起来的法律的总称。属于大陆法系的国家和地区除了法国、德国外，还包括意大利、西班牙、荷兰、日本、埃及、阿尔及利亚、埃塞俄比亚等，中国内地和中国台湾也属于这一法系。

法系相同，语言不同，不同的法律术语可以用来表示相同的法律概念。例如：

英国法律："Theft" means "a person commits theft if he dishonestly appropriates property belonging to another with the intention of permanently depriving the other of it."

香港法例：“盗窃罪”是指“任何人不诚实地挪占属于另一人的财产，意图永久性地剥夺该另一人的财产”。

法系不同、语言相同，即使是相同的法律术语也常用来表示不同的法律概念。例如：

中国法律：“盗窃罪”是指“以非法占有为目的，秘密窃取数额较大的公私财物或者多次盗窃的行为”。

香港法例：“盗窃罪”是指“任何人不诚实地挪占属于另一人的财产，意图永久性地剥夺该另一人的财产”。

2　法律体系

法律体系，也称部门法体系，即把一国现行法律规范分为不同的法律部门（或部门法），由这些法律部门组成的有机联系的整体。因此，法律规范是法律体系构成的最基本的单位。普通法按照其部门法体系一般可分为宪法（Constitutional Law）、刑法（Criminal Law）、合同法（Contract Law）、侵权法（Tort）、信托法（Trust）等。中华人民共和国法律按照其部门法体系一般则分为：宪法、行政法、民法（民法通则、合同法、担保法、商标法、继承法等）、商法（公司法、证券法、票据法、保险法、海商法等）、经济法（企业法、银行法、税法等）、劳动法与社会保障法、自然资源与环境保护法、刑法和诉讼法等。

我们之所以要对部门法体系有所了解，是因为即使在同一法系内不同的部门法在表达类似的法律概念时常常要求我们选用不同的法律用语。因此，我们可以说，这些术语常常带有部门法特征。例如在普通法法系中：
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“the defendant”与“the accused”的不同，则在于这两个法律术语用在英国法律的两个不同的法律部门内，用来表示两个不同的法律概念。“the accused”一般指刑事被告，民事被告一般用“defendant”；“诉”在民诉中用“sue”，在刑诉中则用“prosecute”。此外，英国的普通法和衡平法在用词方面也有很多不一样的地方，“起诉”在普通法中用“action”，在衡平法中却用“suit”；“判决”在普通法中用“judgment”，而在衡平法中却使用“indictment”，这些都是我们应该十分清楚的。在中华人民共和国法律中，也有这种类似情况，例如：
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“被告”是指被他人提起诉讼而由法院通知应诉的人，通常用在民事诉讼或行政诉讼中；“被告人”是指因涉嫌犯罪而被人民检察院或自诉人起诉到人民法院的人，仅用在刑事诉讼中。

第三节　语义参考系统与等价术语

语义参考系统是指我们用以确定、限定、理解或解释词、词组、语句或概念之含义的系统。有些词，只能按照某个特定的参考系统予以理解。例如，中医学中的“气”与“血”既不同于西医中的“air”和“blood”，也不同于我们日常生活中所说的“空气”和“血液”。要知道中医学中“气”与“血”的真实含义，就必须按照中医学来理解。因此，中医学就成了“气”与“血”的语义参考系统。同样，我们在上文中所提到的“盗窃罪（中国法律）”和“盗窃罪（香港法例）”虽然所用的法律术语完全相同，但由于前者所适用的是中国法律，中国法律即为其语义参考系统，后者所适用的是香港法例，普通法即为其语义参考系统。由于两者的语义参考系统不同，它们所表达的法律概念当然不可能相同。前者指“以非法占有为目的，秘密窃取数额较大的公私财物或者多次盗窃的行为”；后者则指“任何人不诚实地挪占属于另一人的财产，意图永久性地剥夺该另一人的财产”。

等价术语是指在两种或两种以上的语言之间表示同一概念的术语。不同语言之间的等价术语，其内涵和外延应是完全重合的。等价术语有异于同义术语。同义术语指在同一语言内被用来表示同一个概念的两个和两个以上的术语，其存在既对我们的记忆造成浪费，也对我们的理解带来混淆。因此，在法律翻译的过程中，同义术语是不受欢迎的。等价术语则不一样，等价术语是被用在不同的语言里用来表示同一概念的，因此其对法律翻译来说不仅是重要的而且是必需的。因为能否成功地进行法律翻译，完全取决于能否在不同的语言之间建立起完全对等的语义关系，能否找到等价术语。

一般说来，法律翻译的难易主要取决于两个法系之间关系的亲疏，而源语言与目标语言之间关系的亲疏则是第二位的。这是法律翻译与其他翻译的本质区别。根据法律翻译中源语言和目标语言的法系关系的亲疏，法律翻译一般可分为两种情况：一种是不同法系间的法律翻译，另一种是同一法系内的法律翻译。不同法系间的法律翻译是指不同法系间的不同语言之间的转换，即试图对法律术语进行语言转换，将存在于一个法系中的法律概念转移到另一个法系中去。如将美国的某个法律术语译成中国的某个对应的法律术语。术语是可以自由地由一种语言转换成另一种语言的，但术语所表示的法律概念是由其特定的语义参考系统所决定的，是不可能由一个法系轻易地转移到另一个法系的。

因此，不同法系之间的法律翻译，由于法系不同、语义参考系统不同，很难在用于不同法系内的法律术语之间建立起完全对等的语义关系，即不存在实质意义上的等价术语。又由于不同法系之间的法律翻译，其译文通常不具有法律效力，一般只是为了传授知识、供人研究或参考之用，因此称不上实质意义上的法律翻译。同一法系内的法律翻译是指同一法系内的不同语言之间的转换，即将存在于某个法系中的法律概念由一种语言转变成另一种语言。这种翻译，由于法系未变，语义参考系统未变，因此较易实现。

香港法例英译中过程中的法律术语翻译就属于这种情况。近一百五十年来香港一直沿用英国的普通法。由于“九七”回归、主权移交，近1000万字（21000页）的香港法例须翻译成中文，成为香港法例的组成部分。同一法系内的法律术语翻译只是不同语言之间的转换，由于其源法系与目标法系是同一个，所有的法定语文享有一个共同的参考系统，即每一种语文中的符号所表示的是相同的事物和概念，因此比较容易。如在香港的法律英译中过程中，若我们须将英文法律术语“Estoppel”译成中文，我们既可以将其译成“埃斯托普”，也可以将其译成“不容反悔”，如果一时找不到适当的词汇，把它译成“X”也行。因为这只是同一法系内的不同符号表达而已。在翻译香港法例的过程中，曾有人建议借用内地或台湾的现有中文法律术语。因为他们认为，在内地或台湾的现有中文法律术语中可能会找到与普通法十分接近的等价术语。这些人忘记了内地或台湾与香港分属不同法系这一重要事实。一个用于内地或台湾的中文法律用语，不论其含义如何接近香港的法律用语，是不具有普通法含义的，因为其含义不是来自普通法。且整个中文语言都不可能将普通法含义赋予其法律词汇。一个中文法律词汇，只有在以普通法作为其语义参考系统时才能获得普通法含义。换句话说，一个中文的法律词语不可能有普通法含义，除非和直至按英文法律思想而不是按中文法律思想对其进行定义、理解和解释。

本章练习题

1．试按法系的不同将下列英文译成中文：
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2．试找出下例法律术语所表示的不同法律概念，并据此简要说明法系、法律术语、法律概念之间的关系：

（i）"burglary"（英国法律）

（ii）“入屋犯法罪”（香港法例）

（iii）“非法侵入住宅罪”（中国法律）





第二章　法律文体的语义特征

要做好法律翻译，我们首先应对法律文体有充分的认识。认识法律文体一般可从法律文体的语义特征和语句特征两个方面入手。法律文体的语义特征，指法律文体中所采用的术语（即某个学科中的专门用语）与其所表达的概念之间的关系特征。与其他文体相比较，法律文体显然具有下列三种重要的语义特征：单义性、类义性和对义性。

第一节　法律术语的“单义性”特征

“单义性”是指一个术语只表示一个概念的特性。法律术语的“单义性”特征，是指一个法律术语在某个法系或法律体系中只表示一个法律概念，而这一法律概念反过来又只能用这个法律术语来表示的这种特征。法律用语与日常用语不同。在日常用语中，同义词或近义词的使用非常广泛。文学语言中甚至鼓励使用同义词或近义词，以便使文学作品变得更加丰富多彩、韵味无穷。但在法律语言中，为使语义精密、明确、固定，则应避免使用同义词或近义词。与日常用语相比，法律术语的“单义性”特征是显而易见的。有些词，在日常用语中是同义词或近义词，一旦成为法律术语即呈现出“单义性”。例如：

【例1】　"Consideration need not be adequate
 but sufficient
 ."

在英文日常用语中，“adequate”与“sufficient”是同义词。但两词一旦被用作法律专业术语，就不再是同义词，而是分别用来表示一个单独的法律概念，如在“Consideration need not be adequate but sufficient”这一著名的普通法原则中，“adequate”一词被用来表示对价（consideration）的合理性（fairness），而“sufficient”则被用来指对价必须具有某种经济价值（having some economic value）。正如Duxbury教授所解释的：

"Consideration need not be adequate but sufficient. Providing consideration has some value, the courts will not investigate its adequacy. A contract is a bargain freely entered into and the courts are not concerned with its fairness. Where consideration is recognized by the law as having some value, it is described as "real" or "sufficient" consideration. For example, a rent of 1 per annum would be sufficient consideration for the grant of lease on premises worth thousands, providing, of course, the transaction was entered into freely."

【例2】　Subject to the terms and conditions of this contract, Party A shall assign, transfer, convey
 and deliver to the Company the Contributed Assets, in each case, free and clear of any mortgage, deed of trust, lien, pledge, hypothecation, assignment, security interest, or any other encumbrance of any type whatsoever of, on or affecting the Contributed Assets or any portion thereof or any interest therein (collectively, "Encumbrances"), except for the Encumbrances expressly listed on Schedule A hereto.

日常英语中的“assign”、“transfer”、“convey”被视为同义词或近义词，但用作法律术语，它们分别被用来表示完全不同的法律概念。正如Hanbury教授所解释的：

"He can transfer legal and equitable ownership to B. In the case of land, this transaction is called a conveyance. With a chattel, it is called a sale or gift; with a chose in action, it is called an assignment; with shares it is usually called a transfer. Whatever type of transaction, X, by following the correct procedure appropriate to the type of property, can transfer his absolute interest, legal and equitable, to B. Obviously if X does not follow the correct procedure, he will not transfer the legal or beneficial to B."

由此可见，这些词必须与相应的不同财产形式结合起来使用，才能产生预期的法律效果。

同样，在中文的日常用语中，“住所”和“居所”被认为没有多少区别。但这两个词一旦被用作法律术语，区别两者的含义具有极为重要的意义。在中国法律中，“住所”是公民长期居住的场所。凡公民的居住场所均可称为居所。一个公民可以有多个居所，但只可以有一个住所。公民以其户籍所在地的居住地为住所；经常居住地与住所地不一致的，经常居住地视为住所。经常居住地是公民离开住所后连续居住满1年以上的地方，但住医院治病的除外。公民由其户籍所在地迁出后迁入另一地之前，无经常居住地的，仍以其原户籍所在地为住所。区别“住所”和“居所”之所以如此重要，是因为在诉讼中“住所地”被用来确定哪家法院具有管辖权。例如《中华人民共和国民事诉讼法》第二十二条规定：“对公民提起民事诉讼，由被告住所地人民法院管辖；被告住所地与经常居住地不一致的，由经常居住地人民法院管辖。”

又例如，在中国法律中，“定金”与“订金”也非同义词，根据中国法律的规定，债的担保分为人的担保、物的担保、金钱担保和反担保。定金是金钱担保的一种，是指合同当事人为了确保合同的履行，依据法律规定或当事人双方的约定，由当事人一方在合同订立时或订立后、履行前，按合同标的额的一定比例，预先付给对方当事人的金钱或其他代替物。最高人民法院《关于适用〈中华人民共和国担保法〉若干问题的解释》第一百一十八条规定：“当事人交付留置金、担保金、保证金、订约金、押金或者订金等，但没有约定定金性质的，当事人主张定金权利的，人民法院不予支持。定金又分为违约定金、立约定金、成约定金和解约定金。定金的数额由当事人约定，但不得超过主合同标的额的20％，超过部分人民法院不予保护。给付定金的一方违约无权要求返还定金，收受定金的一方违约应当双倍返还定金。”

在很长一段时间内，中国法律中“被告”一词的含义模糊、概念不清，既可以用来指民事诉讼中的被告，也可以用来指刑事诉讼中的被告人，还可以用来指刑事诉讼中的犯罪嫌疑人，给人们正确理解“被告”这一概念造成了困难。法律术语中的这种“一词多义”现象，既不符合法律术语的“单义性”特征，也有损于法和法制的尊严。因此，在后来的民事和刑事法典修改中，仅将“被告”用来指民事诉讼中的被告，“被告人”用来指刑事诉讼中的被告人，“犯罪嫌疑人”用来指公诉案件中因涉嫌犯罪而被立案侦查和审查起诉的人。这使得法律术语更加符合其“单义性”特点，更加准确，更符合法制精神。

但在这里需要特别指出的是，在英国普通法中，至今仍有少量的同义词组存在，如“force and effect”、“null and void”等。这些被业界称为“doublets and triplets”的同义词组的存在，是有其历史原因的。正如Gopen教授所解释的，英格兰的法律语言经历了两次重大的翻译过程：由（13世纪的）拉丁文到法律法文和（16世纪初的）法律法文到英文。后一翻译过程给我们今天的法律术语留下了有趣的印记。法律法文，一种由拉丁文、英文、法文组成的奇特的混合语言，是北欧在中世纪初的世贸语言。13世纪的商人对（当时用于书写法律的）拉丁文所知甚少，不愿意将他们的一切交易托付给那些懂得这种古老语言的少数人。因此，他们设法将所有重要法律文件翻译成他们所熟识的语言，并在数十年内完成了这一过程，而拉丁文被降格为仅用于教堂的语言。在随后的两个世纪内，有许多的法律问题首次得以确定，术语的定义和原则的确立，无不表示急需有一套专门的法律词汇。16世纪前，法律法文作为法律用语已成为一种非常专业化的语言，而作为一种世贸语言已日趋式微。商人们再次发现他们自己在某种程度上与这种用于定义其交易规则的语言失去了联系，因此再次要求将这些法律译成英语。亨利八世乐意见到这一变化，但他碰到了在前次由拉丁文到法律法文的翻译中未曾遇到的麻烦：法律词汇已是如此地专业化以致使那些为大众所熟识的词汇，对律师来说指的是完全不同的概念。因此有人担心，将法律法文译成英文，就有可能失去那种长时间来建立起的专业特征，或至少可以说，会引起人们的思想混乱。因此，为避免这种混乱，有些法律法文术语被与它们的译文用在一起，由两个同义词来表达原来仅由一个单词表达的意思。例如：“full and complete”、“will and testament”、“good and sufficient”、“made and entered into”、“save and except”、“give, devise and bequeath”、“rest, residue and remainder”。但这些毕竟是少数，是极其例外的情况，不会影响我们对法律术语“单义性”的认识和理解。

第二节　类义词

类义词是指词类相同且语义上有着某种联系的一组词，这些词常通过“and”或“or”等连词组合在一起，并常常出现在句子的同一位置，用来表示类似但不同的含义。这些词易被人误认为是同义词或近义词，但根据法律术语的“单义性”特征，我们知道它们既非同义词也非近义词。例如在普通法中，有以下类义词：

【例1】

(i) Property: land, chattel, chose in action, share

(ii) Dispose: convey, sale, assign, transfer

(iii) Right: power, authority, discretion, title

(iv) Term: condition, warranty, innominate

(v) Charge: mortgage, pledge, lien, hypothecation

(vi) Intellectual Property: patent right, trademark right, copyright

又例如在中华人民共和国法律中，有以下类义词：

【例2】

（i）所有权：占用权、使用权、收益权、处分权

（ii）著作权：发表权、署名权、修改权、作品内容完整权

（iii）土地使用权：划拨土地使用权、出让土地使用权、转让土地使用权

（iv）法律、法规、条例、规定、办法

（v）定金、留置金、担保金、保证金、押金、订金

【例3】　The Donor hereby irrevocably appoints and nominates the purchaser to be the Donor's true and lawful attorney and in the Donor's name or in the name of the Purchaser and on the Donor's behalf to exercise, enforce, perfect, secure, preserve, acquire and take up the title, estate, rights, interests, powers, authorities, privileges, discretions and benefits of the Donor of and in the Property and arising from the Principal Agreement (collectively the "Donor's Rights and Interests").

句中的第一组词“exercise”、“enforce”、“perfect”、“secure”、“preserve”、“acquire”、“take up”全是动词，它们出现在句子的同一位置且在语义上有着某种联系；句中的第二组词“title”、“estate”、“rights”、“interests”、“powers”、“authorities”、“privileges”、“discretions”、“benefits”全是名词，它们出现在句子的同一位置，在语义上也有着某种联系。打开一本同义词词典，你会发现它们常常被列在同一条目之下。因此，非行内人士常会将它们当作同义词或近义词来对待，这是十分错误的。尽管每个类义词都有其特定的含义，但它们之间在语义方面一般却存在着下述两种关系：“下义关系”（Hyponymy）和“整体—部分关系”(Meronymy)。

（1）下义关系

下义关系又称“属种关系”或“内包关系”，是一个意义内包在另一个意义之中的关系。正如Palmer在他的《语义学》一书中所解释的，在语言中，一些词表示“类”概念（genus），另一些词则表示“种”概念（species）；而类概念是包括种概念的。因此，“郁金香”和“玫瑰”内包在“花”之中；“狮子”和“大象”内包在“动物”之中。比较具体的名称是比较一般的名称的下义词，比较一般的名称叫做上坐标词（Superordinate）。如在英国普通法中，“intentional tort”、“unintentional tort”和“strict liability”内包在“tort”之内；“intentional tort”是“wrong done to person”、“wrong done to property”、“wrong done to reputation”和“wrong done to business”的上坐标词；而“battery”、“assault”、“false imprisonment”和“malicious prosecution”是“wrong done to person”的下义词。
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图2　TORT

在中国法律中，人身权是人格权与身份权的总称。人身权包括以下种类：生命健康权、姓名权、名称权、肖像权、名誉权、荣誉权、婚姻自主权等。因此，人身权是上坐标词，生命健康权、姓名权、名称权、肖像权、名誉权、荣誉权、婚姻自主权是下义词。了解上述类义词之间的上下义关系，对法律翻译具有极其重要的指导意义。如在下例中：

【例4】　"Cable Products" means compounds utilized in the Cable Market (as defined in Article 1.6 herein) made from Polyethylene Resin, including compounded mixtures with fillers, antioxidants, peroxides, stabilizers, coloring agents, processing aids and the like, which are listed in Appendix D.

【原译文】“电缆产品”指用聚乙烯树脂制造的用于电缆市场（定义见本合同第1.6条）的合成物，包括附录D所述进料器、抗氧剂、过氧化物、稳定剂、色素、加工工具等。

句中的“fillers”、“antioxidants”、“peroxides”、“stabilizers”、“coloring agents”和“processing aids”是类义词；根据类义原则，它们应属“compound”的下义词，将“fillers”和“processing aids”译成“进料器”和“加工工具”显然是错误的，因为“进料器”和“加工工具”不可能内包在“混合物”之中。因此应根据类义原则将“fillers”和“processing aids”分别译为“填料”和“加工助剂”。因此，上例应译为：

“电缆产品”指附录D中所列的由聚乙烯树脂制造的用于电缆市场（定义见本合同第1.6条）的合成物，包括填料、抗氧剂、过氧化物、稳定剂、色素、加工助剂等的混合物。

（2）整体—部分关系

“Meronymy”是指类义词中词与词之间的“整体—部分关系”。在英国普通法中“crime”有两要素组成：“actus reus”和“mens rea”。因此，“actus reus”和“mens rea”是“部分”，“crime”是“整体”。“Crime”与“actus reus”和“mens rea”之间的关系就是“整体—部分关系”。同样，在中国民法概念中，“所有权（dominium）”由“占有权（jus possidendi）”、“使用权（jus utendi）”、“收益权（jus fruendi）”和“处分权（jus dispodendi）”四部分组成；“所有权”是“整体”，“占有权”、“使用权”、“收益权”、“处分权”是“部分”，因此，“所有权”可按“整体—部分”关系图解如图3所示。
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图3　所有权

清楚了解类义词之间的这种关系，对双语立法和法律翻译都是十分重要的。如在下例中：

【例5】　Any ownership or assignment of copyright hereunder (and any ownership of a copyright as an occupational work) includes all rights of publication, attribution, paternity, revision, integrity and any other rights that may be known as or referred to as "moral rights" or "personality rights" (collectively "Moral Rights").

著作权法律关系内容包括著作人身权和著作财产权两方面。著作人身权，亦称精神权利，是指作者通过创作表现个人品格的作品而依法享有获得名誉、声望和维护作品完整性的权利。根据中华人民共和国著作权法的规定，著作人身权主要包括发表权、署名权、修改权和保持作品内容完整权等。因此，上文可译为：

【参考译文】根据本协议拥有或转让的任何著作权（及作为职务作品拥有的任何著作权）包括发表权、署名权、标明出处权、修改权、作品内容完整权以及被称为“精神权利”或“著作人身权”的任何其他权利（合称为“精神权利”）。

第三节　对义词

对义词是指词语的意义相互矛盾、相互对立，即词语所表示的概念在逻辑上具有一种矛盾或对立的关系的词。Palmer将这种一一对应的词称为对义关系词（relational opposites）。孙懿华称，法律专业术语的这类对义现象是由法律工作的性质决定的。一般说来，法律工作的对象往往是利害关系相互对立的两个方面，如刑事案件中的正义与邪恶、行为人与受害人；民事案件中的原告与被告；经济合同中的甲方和乙方等等。这就决定了法律术语不可避免地存在着大量的对义词。例如，在英文法律专业术语中：



	Right—Obligation
	Buy—Sell



	Plaintiff—Defendant
	Debtor—Creditor



	Appellant—Appellee
	Offeror Offeree



	Licensor—Licensee
	Lessor—Lessee



	Mortgagor—Mortgagee
	Pledgor—Pledgee



	Promissor—Promisee
	



	Feasor/Doer—Victim/Sufferer
	




在中文法律专业术语中：

权利—义务　　　　　　要约—承诺

上诉人—被上诉人　　　行为人—受害人

让与人—受让人　　　　遗赠人—受遗赠人

原告人—被告人　　　　要约人—受要约人

分析和研究对义词，我们仍须应用上文所述的法律术语“单义性”特征。首先，我们应清楚对义词也是单义词，每个词只表示一个法律概念，每个词也只有一个词在语义上与其对应；其次，具有对义关系的两个词必须是同一类别的词，不同类别的词不能成为对义词。对义词常被视为同义词的对立物，其实不然，因为语言中没有必要存在真正的同义词，且如我们在上文所述，绝对的同义词是不存在的。因为，其存在惟增加我们的记忆负担而已。对义词却是语言中必不可少的，并且可以精确地对其加以定义。由于这些词一一对应，关系相对稳定，因此在双语立法和法律翻译中尤其应当引起我们的注意。例如，《中华人民共和国合同法》对不同合同及合同中对应的双方都有具体的规定：


合同名称　　　　合同中的相关方


买卖合同　　　　出卖人—买受人

赠与合同　　　　赠与人—受赠人

借款合同　　　　贷款人—借款人

租赁合同　　　　出租人—承租人

承揽合同　　　　承揽人—定作人

建设工程合同　　发包人—承包人

客运合同　　　　承运人—旅客

货运合同　　　　承运人—托运人

保管合同　　　　保管人—寄存人

仓储合同　　　　保管人—存货人

委托合同　　　　委托人—受托人

行纪合同　　　　行纪人—委托人

居间合同　　　　居间人—委托人

法律术语中的这些对义词，乍一看，似有某种规律可循，如英文中常用“-or”和“-ee”来表示对应的双方，例如“Mortgagor—Mortgagee”、“Licensor—Licensee”等；中文中则常用“承”、“受”或“被”来表示承受某种义务或行为的一方，如“承租人”、“受托人”、“被告人”等。但实际情况并非全然如此，因此，在起草或翻译合同文件时，我们务须参考相关的法律和法规，以便正确表达相关的权利和义务以及权利和义务的双方。否则，就有可能把利害关系的双方搞错。如一份保险合同通常涉及“投保人”和“保险人”双方，“投保人”和“保险人”是对义词。但有些人把“保险人”和“被保险人”视为合同的双方，就显得有些欠妥，因为“被保险人”未必一定是“投保人”。若如此，则“被保险人”和“投保人”在合同中便会发生角色上的冲突。另外，我们还须对“保险费”和“保险金”加以区别，“保险费”是投保人按保险合同向保险人（即保险公司）支付的金额，“保险金”是保险人（即保险公司）按保险合同对投保人承担赔偿或者给付的金额。又例如，英文中的“mortgagor”和“mortgagee”译成中文应为“抵押人”和“抵押权人”（中华人民共和国法律用语）或“按揭人”和“承按人”（香港法例用语），但有人却将其译成“抵押人”和“受押人”，则显得十分不妥，因为“受押人”易被人误解为“受羁押的人”。

附录

在述及法律文体的语义特征时，还得顺便提一提下列两组词的翻译：

1．“Herein”与“Thereof”

这是一组由“here＋prep.”、“there＋prep.”和“where＋prep.”组成的副词。例如：“hereafter”、“hereby”、“herein”、“hereof”、“hereto”、“hereunder”、“herewith”；“thereafter”、“thereby”、“therefor”、“therefrom”、“therein”、“thereof”、“thereon”、“thereto”、“thereunder”、“therewith”以及“whereas”、“whereby”等。在这里，“here”可一般性地理解为“本法律文件”；如果我们正在处理的是一份合同，“hereto”＝“to this contract”，“hereunder”＝“under this contract”。“there”则指文中刚刚提及的除“本法律文件”外的其他事物。如在下例中，“any portion thereof”显然是指“any portion of the Contributed Assets”；“Schedule A hereto”显然是指“Schedule A to this Contract”。

【例1】　Subject to the terms and conditions of this Contract, Party A shall assign, transfer, convey and deliver to the Company the Contributed Assets, in each case, free and clear of any mortgage, deed of trust, lien, pledge, hypothecation, assignment, security interest, or any other encumbrance of any type whatsoever of, on or affecting the Contributed Assets or any portion thereof or any interest therein (collectively, "Encumbrances"), except for the Encumbrances expressly listed on Schedule A hereto.

在下例中，“the parties hereto”显然是指“the parties to this Contract”；“obligations hereunder”显然是指“obligations under this Contract”；“hereinafter referred to as”意指“以下［简］称为”。

【例2】　Neither of the parties hereto shall be liable for any delay or failure in the performance of obligations hereunder if such delay or failure is due to or results from any cause or causes beyond the reasonable control of Licensee or Licensor, including, but not limited to, war, revolution, riot, insurrection, civil commotion, strike, lockout, fire, flood, storm, tempest, volcanic eruption, earthquake, act of government (whether de facto or de jure), (collectively hereinafter referred to as the "Force Majeure") and the performance of obligations hereunder shall be suspended during, but no longer than, the existence of such cause or causes.

2．“Shall”与“May”

“Shall”和“May”是法律文件中用得最多的两个情态动词，分别用来表示“义务”和“权利”。“Shall”通常被译为“应当”，“May”通常被译为“可以”。有关“Shall”和“May”的使用及翻译的详细说明，请见第九章第三节“关于‘Shall’和‘May’的翻译”。

本章练习题

1．试从右列中找出左列法律术语的基本含义：



	(1) action
	interpretation



	(2) consideration
	legal document



	(3) construction
	law suit



	(4) instrument
	termination



	(5) serve
	price



	(6) determination
	deliver legal paper




2．试从右列中找出左列法律术语的对义词：



	(1) criminal
	innocent



	(2) solicitor
	civil



	(3) guilty
	barrister



	(4) procedural
	omission



	(5) law
	substantia



	(6) act
	fact




3．试说明下列各组法律术语所表示的不同法律概念：

（i）Term/Condition

（ii）Shall/May

（iii）分公司／子公司

（iv）吊销／注销／撤销





第三章　法律文体的语句特征

法律文体之所以称为法律文体，除了上文所讨论的语义特征之外，还因为其具有区别于其他文体（如文学、科技、广告文体等）的语句特征。法律文体的语句特征是十分明显的，它素以句子冗长而著称。据专家统计，在法律文件中，句子的平均长度约为271个单词。相比之下，科技英语句子的平均长度则只有27.6个单词。但句子的可读性差并不仅仅因为句子太长，而且是由于其句型结构及内容过于繁杂。所有这一切只能使得法律翻译过程固有的困难变得更加复杂化。法律文体的冗长和繁杂主要是由下列几个方面的原因所造成的：动词的名词化特征、类义词的并列性特征、名词的多重修饰特征以及副词的条件限定特征。下面我们就从这几个方面来对法律文体的语句特征进行分析和研究，促使矛盾转化，使长句变成短句，使复杂句变为简单句，以达致法律翻译过程中理解与表达的顺利进行。

第一节　动词的名词化特征

动词的名词化特征是指将动词转化为名词并用该名词（而不是用现存的动词）来表达一项行为或一个动作的这一语言特征。如在下例中：

【例1】　The Mortgagor shall pay to the Mortgagee or to its order on demand all costs and expenses whatever (including, without limitation, legal costs, registration fees, VAT and stamp duties) incurred by the Mortgagee in connection with the negotiation, preparation, completion, registration and perfection
 of this Mortgage and the maintenance, protection and enforcement
 of the security created by or intended to be created by or pursuant to this Mortgage or any of the Mortgagee's rights whatever under this Mortgage.

“Negotiation”、“preparation”、“completion”、“registration”、“perfection”、“maintenance”、“protection”、“enforcement”均为由动词转变而成的名词。法律文件（尤其是普通法的法律文件）倾向于使用这类名词，据悉有两个目的：一是为了使得法律规则更加确切、清晰和全面（used purposely to achieve precision, clarity and all-inclusiveness）；二是为了提高法律语言的语域；一个由动词转化过来的名词据称比该动词要正式得多。但这一特征无疑使所表达的概念更加抽象，使得句子更加冗长，更加难以理解和翻译，因为有时我们很难在中文中找到对应的名词，很难用一个简单的句式将这些名词组合在一起。例如：

【例2】　It appears that the admission
 for the prosecution
 of a conviction
 of a person other than the accused under section 74 (1) in the context of a proper exercise
 by the judge of his exclusionary discretion and the giving
 of an appropriate direction
 by the judge to the jury in circumstances in which the accused could have called the person whose conviction was admitted under section 74 (1) to give defence evidence will not give rise to a violation
 of Article 6 (1) of the European Convention on Human Rights (MH v. United Kingdom (1997)).

例2中虽然用词简单，但由于使用了较多由动词转化过来的名词，使得句子变得冗长，并给理解带来诸多困难。

第二节　类义词的并列性特征

在第二章的第二节我们已对类义词进行过讨论。但类义概念可由类义词扩大至类义词组或从句。例如在下句中：

【例1】　Confidential information must be kept by the receiving Party in a secure place with access limited to only such Party's employees, contractors, or agents who need to know such information for the purposes of this Agreement
 and who have similarly agreed to keep such information confidential pursuant to a written confidentiality agreement which reflects the terms hereof
 .

上例中由“who”引导的两个定语从句处在句子的同一位置、表达类似但不同的内容，可视为扩大的类义概念。类义词经常并列出现。类义词的并列现象在普通法条文中的大量出现据说也是为了使法律规则更加确切、清晰和全面，这是普通法的特点使然。普通法以案例为主，不同于大陆法（Continental Law），没有那么多的条文可供援引，因此在起草时多采用列举（enumeration）的方法。法律规则在内容方面要做到全面、具体，通常是靠列举来实现的，但同时它也使得法律文体的语句变得更加冗长。如在下例中：

【例2】　Neither the Company nor the Purchaser shall in any event be required to take any steps which
 would require any admission of guilt or liability relating to matters connected with the claim in question or which
 would affect the future conduct of the business of the Purchaser or the Company or any subsidiaries of the Purchaser or affect the rights or reputations of any of them.

【参考译文】本公司或买方在任何情况下均无须采取任何步骤，以致需要就与有争议的索赔有关的事宜承认有罪，或有法律责任，或影响买方或本公司，或买方的任何附属公司将来的业务行为，或影响他们任何一方的权利或声誉。

【例3】　Party A and Party B each agree that the waiver by either
 of a provision or of
 a particular breach by the other of any obligation, or the failure of either
 at any particular time to exercise any of its rights herein provided, shall not be deemed to constitute a waiver of any other provision or subsequent breach or to prejudice the exercise in future of any right.

【参考译文】甲方和乙方每一方均同意，任何一方放弃追究另一方提供任何义务或另一方具体违反任何义务或者任何一方未在任何具体时间行使其在本协议内规定的任何义务，不得视为构成放弃追究提供任何其他义务或其后违反任何义务或者影响在将来行使任何权利。

【例4】　The Donor hereby irrevocably appoints and nominates the purchaser to be the Donor's true and lawful attorney and in the Donor's name or in the name of the Purchaser and on the Donor's behalf to exercise, enforce, perfect, secure, preserve, acquire and take up the title, estate, rights, interests, powers, authorities, privileges, discretions and benefits of the Donor of and in the Property and arising from the Principal Agreement (collectively the "Donor's Rights and Interests").

上例共有75个单词，其中“appoints and nominates”由两个类义动词组成，“true and lawful”由两个类义形容词组成，“in the Donor's name or in the name of the Purchaser and on the Donor's behalf”由三个类义介词短语组成。“exercise, enforce, perfect, secure, preserve, acquire and take up”由七个类义动词组成，“title, estate, rights, interests, powers, authorities, privileges, discretions and benefits”由九个类义名词组成，“of and in the Property and arising from the Principal Agreement”由两个类义短语组成。如果没有这种类义词并列现象，如果我们用一个词来代表一组类义词，上文就会变得十分简短，变得比较容易理解和翻译：

The Donor hereby irrevocably appoints
 the purchaser to be the Donor's true
 attorney and in the Donor's name
 to exercise
 the rights
 of the Donor in
 the Property.

因此，我们可以很轻松地将上文译为：

“授权人特此不可撤销地指定买受人作为授权人的真实受权人并以授权人的名义行使授权人在有关财产中的各项权利。”

然后我们再将上面的类义词并列词组还原，将整句译为：

“授权人特此不可撤销地指定和提名买受人作为授权人的真实和合法受权人并以授权人的名义或买受人的名义及代表授权人行使、执行、完成、确保、维护、取得和保护有关财产授权人的、授权人在有关财产中的以及由主协议引起的各项业权、产业权、权利、权益、权力、授权、特权、酌情权及利益（合称为‘授权人权益’）。”

第三节　名词的多重修饰特征

很少有法律规则具有普遍的适用性。法律规则中的主体、客体和内容在多数情况下都被限制在某个特定的范围内，只有这样，法律规则才能适用。例如《中华人民共和国婚姻法》规定：有负担能力的祖父母、外祖父母，对父母已经死亡的未成年的孙子女、外孙子女，有抚养义务。这一规定的假定条件是：第一，祖父母、外祖父母有负担能力；第二，孙子女、外孙子女是未成年人；第三，孙子女、外孙子女的父母双亡。缺乏上面的任何一个条件，都不能适用此规则。在法律规则中，作为行为主体的人或事通常须接受多项条件限制，表现在句型结构方面，则为名词的多重修饰特征，据此将作为行为主体的人或事限定在法律规定可以正确适用的范围之内。如在下例中：

【例l】　Any person who, when not at his place of abode, has with him any article for use in the course of or in connection with any burglary, theft or cheat shall be guilty of an offence and shall be liable on conviction upon indictment to imprisonment for 3 years.

任何人不在其居住地方时备有任何物品以供入屋犯法、盗窃或行骗过程中使用，或在与入屋犯法、盗窃或行骗有关的事项上使用，即属犯法，循公诉程序定罪后，可处监禁3年。

上例是香港法例《盗窃罪条例》（第210章）第27条的规定。如果我们去掉规则中的限定部分，句子便成为“Any person shall be guilty of an offence and shall be liable on conviction upon indictment to imprisonment for 3 years”，这就不可能成为一项法律规则。因此，我们可以说名词的多重修饰特征是由法律规则自身的要求所决定的。

【例2】　Investments consisting of shares purchased in a publicly listed company on a stock market not exceeding 1％ of said company
 shall not be subject to the restrictions in this paragraph.

句子的主要内容是说“投资不受本款的限制”；但该投资不是一般意义上的投资（否则就不能形成一项法律规则），而是指“在股票市场购买一家上市公司不超过该公司百分之一的股份的投资”。文中对“investment”一词作了多重修饰，进行了层层限制，目的是为了将该项规定限制在可以正确适用的范围之内。

【例3】　The Agent shall be responsible for damages and economic losses incurred by the Joint Venture Company solely due to the failure by the Agent to properly inform the Joint Venture Company of any amendments to the sales contract entered into by the Agent on behalf of the Joint Venture Company with a purchaser


【参考译文】代理人应对仅因代理人未将其代合营公司与买受人签订的买卖合同的任何修改适当地通知合营公司而使合营公司发生的
 损害和经济损失负责。

【例4】　The Employee shall promptly disclose to the Company (and to no one else) all improvements, discoveries, ideas and inventions that may be of significance to the Company
 or any branch or affiliate of the Company made or conceived alone
 or in conjunction with others (whether or not patentable, whether or not made or conceived at the request of or upon the suggestion of the Company or any branch or affiliate of the Company during or out of his usual hours of work or in or about the premises of the Company or elsewhere, and whether made or conceived prior or subsequent to the execution of this Contract) while in the employment of the Company
 or of any branch or affiliate of the Company or made or conceived within one year after the termination
 of his employment by the Company or any branch or affiliate of the Company if resulting from, suggested by or relating to such employment.

【参考译文】雇员应立即向本公司（而非其他任何人）披露在其受雇于本公司、本公司的任何分支机构或关联公司期间单独或与他人一起完成的，或在本公司、本公司的任何分支机构或关联公司终止对其雇用后的一年之内由于上述雇用、受上述雇用的启示或与上述雇用有关而完成的并且可能对本公司、本公司的任何分支机构或关联公司极为重要的一切
 改进、发现、构思和发明（无论是否可以申请专利；无论是否在其正常工作时间之内或之外，或本公司的厂房之内、周围或其他地方，或应本公司、本公司的任何分支机构或关联公司的要求或建议所完成；无论是在本合同的签署之前或之后所完成）。

第四节　副词的条件限定特征

法律规则的逻辑结构指法律规则从逻辑的角度看是由哪些部分或要素组成的，以及这些部分或要素之间是如何联系在一起的。对法律规则的结构，目前学界存在不同看法，有新、旧“三要素说”。新的“三要素说”认为，任何法律规则均由假定条件、行为模式和法律后果三部分构成。所谓假定条件，指法律规则中有关适用该规则的条件和情况部分，即法律规则在什么时间、空间、对什么人适用，以及在什么情境下法律规则对人的行为有约束力的问题。它包含两个方面：（1）法律规则的适用条件。其内容有关法律规则在什么时间生效，在什么地域生效以及对什么人生效等。（2）行为主体的行为条件。其往往是法律关系产生、变更或消灭的事实规定，内容包括行为主体的资格构成（行为主体的国籍、权利能力、行为能力、免责条件等）和行为的环境条件（行为的时间、地点、程序和状态等）。在法律规则中，从语法结构上看，假定条件往往是以副词、副词短语、状语从句的形式出现的；状语从句通常由表示条件的连词或介词短语引导，例如：“if”、“if and only if”、“unless”、“unless and until”、“where”、“wherever”、“when”、“whenever”、“provided that”、“in so far as”、“to the extent that”、“in case of”、“in the event of”、“subject to”等。

【例1】　If
 any person throws down, drops or otherwise deposits in, into, or from any place in the open air to which the public are entitled or permitted to have access without payment, and leaves, any thing whatsoever in such circumstances as to cause, contribute to, or tend to lead to, the defacement by litter of any place in the open air, then, unless
 that depositing and leaving was authorized by law or was done with the consent of the owner, occupier or other person or authority having the control of the place in or into which that thing was deposited, he shall be guilty of an offence and be liable on summary conviction to a fine not exceeding ten pounds; and for the purpose of this subsection any covered place open to the air on at least one side and available for public use shall be treated as being a place in the open air.

例1中的前置状语从句由“if”和“unless”引导，从正反两方面对法律规定的适用条件进行了具体的说明。由于前置状语十分冗长又位于句首，因此推迟了主句“he shall be guilty of an offence and be liable on summary conviction to a fine not exceeding ten pounds”的出现，增加了法律条文阅读和理解的难度。限定性状语是对法律规定作出某种条件、目的、方式等方面的限定，使法律规定变得更加正确、清晰、全面。限定性状语既可以状语从句的形式出现也可以介词短语或分词短语的形式出现。例如：

【例2】　Where a secure tenant serves on the landlord a notice in writing claiming to exercise his right to buy the dwelling-house, and if the landlord refuses to admit the tenant's right to buy the dwelling-house, then, subject to
 the following provisions of this Section, the Secretary of State, if
 he thinks proper, may by means of
 a written notification make special regulations in pursuance of
 his powers under Section 15 of this Act for the purpose of
 enabling the tenant to exercise his right to buy the dwelling-house (notwith-standing
 anything contained in Section 51 of the Land Regulation Act 1925) within a period of six months from the date of such a refusal, provided that
 the dwelling-house, or any part of it, is not being used for charitable purposes within the meaning of the Charitable Purposes Act 1954'.

在上例中，主语与情态动词“may”之间插入了一个条件句“if he thinks proper”，在“may”和谓语动词“make”之间又插入了介词短语“by means of
 a written notification”。这类副词词组和副词性从句在法律规则中的大量和频繁出现使得法律句式不胜负荷，它们几乎可以出现在句子的任何部分，造成句读中断（Syntactic Discontinuities），对法律文体的阅读和理解带来一定的困难。但为了使法律条文均衡负荷、表意精确、避免含糊，法律起草人员又不得不这样做。

【例3】　If owing to circumstances beyond the control of the Assured either the contract of carriage is terminated at a port or place other than the destination named therein or the transit is otherwise terminated before delivery of the goods as provided for in Clause 8 above, then this insurance shall also terminate unless prompt notice is given to the Underwriters and continuation of cover is requested when the insurance shall remain in force, subject to an additional premium if required by the Underwriters, either

9. 1 until the goods are sold and delivered at such a port or place, or, unless otherwise specifically agreed, until the expiry of 60 days after arrival of the goods hereby insured at such port or place, whichever shall first occur, or

9. 2 if the goods are forwarded within the said period of 60 days (or any agreed extension thereof) to the destination named herein or to any other destination, until terminated in accordance with the provisions of Clause 8 above.

(Clause 9 of Institute Cargo Clauses)

【例4】　If the court is satisfied by evidence on oath that a witness in respect of whom a witness order or witness summons is in force is unlikely to comply with the order or summons, the court may issue a warrant to arrest the witness and bring him before it, provided that a warrant shall not be issued under this subsection in case of a witness subject to a conditional witness order unless notice has been given requiring him to attend the trial, nor in case of a witness subject to a witness summons unless the judge is satisfied by such evidence as aforesaid that the witness is likely to be able to give material evidence or produce any document or thing likely to be material evidence in the proceedings.

本章练习题

1．试找出下列句中的类义词或类义词组：

Party A further unconditionally and irrevocably agrees to indemnify Party B against all actions, proceedings, claims, demands, losses, liabilities, damages, costs, charges and expenses of whatever nature which may result or which Party B may incur or sustain directly or indirectly arising from or in connection with the Guarantee and to repay to Party B immediately all amount paid by Party B in connection with said Guarantee, together with all costs of collection, including reasonable attorney's fees if permitted by law, which may be incurred by way of legal proceedings or otherwise.

2．试找出下列句中名词“any liability”的修饰或限定部分，并将其译成中文：

Contractor shall indemnify the Owner for any liability arising from Third Party claims, suits, losses, costs, damages, injuries, liabilities, demands, penalties, interest and causes of action, including without limitation reasonable attorney's fees (collectively, the "Damages"), directly or indirectly arising out of, resulting from or related to this Contract, including without limitation any damages to or destruction of property of, or death of or bodily injury to, Persons (whether they are employees of the Owner Indemnifies Parties, Contractor or any Subcontractors, or are Persons unaffiliated with the Project).





第四章　法律翻译工作者应具备的条件

第一节　一丝不苟的工作态度

俗话说：法律非儿戏。法律文件的翻译，非严肃认真对待不可。失之毫厘，谬以千里。有时只不过错在一个字、一个标点的翻译上，但也有可能造成严重的法律后果。如在下例中：

【例1】　The L/Cs shall be opened by a Chinese bank accepted by Party A and be payable in Swedish Kronor (SEK) with a bank to be appointed by Party A.

【原译】信用证应由甲方接受的一家中国银行开出，并应以瑞典克朗付给甲方指定的银行。

上例中，“a Chinese bank”可以是任何一家中国的银行（即在中国注册成立的、具有中国企业法人资格的银行），但被错译成“中国银行”（Bank of China）。原来申请人对开证行可有多种选择，但现在则只能找中国银行了。因此，正确的译文应为：“信用证应由甲方接受的一家中国的银行开出，并应以瑞典克朗付给甲方指定的银行”。

【例2】　"GBP" or "Pound Sterling" means the lawful currency of the United Kingdom of Great Britain and North Ireland.

【原译】“GBP”或“英镑”指英国及北爱尔兰的合法货币。

作为一名法律翻译人员，当然应该知道英国是“大不列颠及北爱尔兰联合王国”的简称。将“the United Kingdom of Great Britain and North Ireland”译成“英国及北爱尔兰”，似有分裂他人国土之嫌。在法律文件的翻译中，尤其应避免这类“带政治性”的问题（另请见本章附录：“一个‘逗号’的风波
 ”一文）。因此，上例应译为：

“GBP”或“英镑”指大不列颠及北爱尔兰联合王国的法定货币。

【例3】　The quorum for all meetings of the Board of Directors shall be seven of the Directors, with a minimum of two of the Directors appointed by each
 Party present at each meeting, in each case present in person or represented by proxy through the relevant meeting.

【原译】董事会所有会议的法定人数应为七名董事，而且每次会议应至少有一方任命的两名董事出席，董事可亲自出席或授权代表代为出席。

【改译】董事会所有会议的法定人数应为七名董事，而且每次会议应至少有每一方委派的两名董事出席，董事可亲自出席或委派代理人
 出席有关的会议
 。

【例4】　Except as otherwise determined by the Board of Directors from time to time, all deposits, withdrawals, transfers and payments made in or from the bank accounts opened by the company shall be signed by each
 of the General Manager and the Financial Controller.

【原译】除非董事会不时地另有决定，所有在或从合作公司开设的银行账户中进行的存款、提款、转让和支付应由总经理或财务总监签名。

【改译】除董事会不时另有决定外，所有在或从合作公司开立的银行账户中进行的存款、提款、转账和支付应分别
 由总经理和
 财务总监签名。

第二节　良好的中英文基础

要做好法律翻译工作，译者须有良好的源语和目的语语言基础。源语语言基础的好坏直接关系到对原文的理解。理解是翻译的基础，是翻译过程中最关键的一个环节，对原文缺乏透彻的理解，就谈不上忠实、通顺地用目的语将原文表达出来。下面就是一个因对原文理解不够而出现误译的例子：

【例1】　The quorum for any board meeting shall be no less than two-thirds of all the directors of the Company. If a quorum is not obtained in any board meeting, the Chairman of the board meeting shall adjourn the meeting and call for the meeting to continue on the seventh day after the date of the adjourned meeting at the same place and time as the adjourned meeting. At such adjourned meeting a quorum shall be deemed to be present even if two-thirds of all the directors of the Company are not present
 , provided that Party A and Party B are both represented at the meeting and both parties' representatives consent to the proceeding of the meeting.

【原译】任何董事会会议的法定人数不得少于公司全体董事的三分之二。如果任何一次董事会会议未达法定人数，董事会会议主席应宣布休会并宣布在休会之日后的第七天在同一时间、同一地点复会。在复会上，即使公司全部董事中有三分之二的人数未出席会议，仍被认为已达到法定人数
 ，但条件是甲方与乙方均有代表出席会议且双方代表均同意召开会议。

“All…not…”在英文中是用来表示部分否定的，如“All that glitters is not gold.”译成中文就是“闪闪发光的东西并不都是金子”，而不能照字面意义译成“闪闪发光的东西都不是金子”。又如，“All teachers of English are not experienced teachers”不能译成“所有英语教师都不是有经验的”，而应译成“并非所有英语教师都是有经验的”。因此，上例中“even if two-thirds of all the directors of the Company are not present”应译成“即使公司全部董事中出席会议的人数未足三分之二”，而不能照字面意义译成“即使公司全部董事中有三分之二的人数未出席会议”。而且，这两种译文所产生的后果也是截然不同的。法定人数指对出席会议人数的最低限额要求，否则会议不得召开，会上通过的任何决议或作出的任何决定均应被视为无效。现假定董事会共有9名董事，则董事会会议的法定人数一般为全体董事的三分之二，即6人。在复会上，董事人数即使未足6人（如只有5人出席）仍可被视为已达法定人数，英文原文所表达的是这样一种意思。而按原译文解释：在复会上，即使有6名董事未出席会议（如只有3人出席），仍被认为已达法定人数，这显然是错误的。因此，上例应改译为：

“任何董事会会议的法定人数不得少于公司全体董事的三分之二。如果任何一次董事会会议未达法定人数，董事会会议主席应宣布休会并宣布在休会之日后的第七天在同一时间、同一地点复会。在复会上，即使公司全部董事中出席会议的人数未足三分之二，仍被认为已达到法定人数
 ，但条件是甲方与乙方均有代表出席会议且双方代表均同意召开会议。”

【例2】　If you choose to install Connector Software on a Microsoft Exchange Server, you must also acquire a separate license or licenses to install and/or use the Connector Software on every other
 Microsoft Exchange Server in the same Microsoft Exchange Organisation.

【原译】如果您选择在微软交换服务器上安装连接器软件，那么，您必须申请一份单独许可证，方可在同一微软交换组织内每两台
 微软交换服务器上安装及／或使用连接器软件。

的确，“every other”在很多时候被用来表示“alternate”（每隔一……），如“every other day”为“每隔一天”。但“every other”还有一个更为常见的意思，即“all the other (people or things)”如“Every other girl in the class got a present but me!”（除了我以外，班上其他每个女孩都收到了一份礼物！）显然，英文原文指的是后一种意思。其实，凭借我们的逻辑判断和对软件使用许可的了解，也可发现原译者的理解错误。首先，上文已提到“If you choose to install Connector Software on a Microsoft Exchange Server”；其次，你得问一下自己：为什么“您必须申请一份
 单独许可证方可在……每两台
 微软交换服务器上安装……连接器软件”呢？你不觉得这有违软件使用许可方面的规定吗？因此，上句应改译为：

“如果你选择在微软交换服务器上安装连接器软件，你还须获得一份或多份单独的许可证，方可在同一微软交换组织内的其他每一台
 微软交换服务器上安装及／或使用该连接器软件。”

第三节　熟悉法律专业知识

目前起草英文法律文件的律师多数是学英美法的，而起草法律文件所依据的法律又是中国法律，这就要求我们的法律翻译工作者既要熟悉中国法又要熟悉英美法，而且是懂得越多越好。懂得越多，翻译起来就越有把握，越少出现错误。

【例1】　If the dispute is not resolved by friendly consultations within sixty (60) days after the notification by one Party to the other Party of the existence of a dispute, then either Party may submit the dispute for arbitration in Beijing for final and exclusive resolution by Beijing Arbitration Committee in accordance with its Arbitration Rules.

【原译】如果在一方通知另一方存在争议后六十（60）日内争议没有通过友好协商解决，则任何一方可将争议提交在北京仲裁，由北京市仲裁委员会按照其仲裁规则作出最终和惟一的裁决。

“北京仲裁委员会”不可说成“北京市仲裁委员会”，因为仲裁委员会不与任何行政机关发生隶属关系。仲裁机构彼此之间也无隶属关系，因此对仲裁委员会来说，名称是区别此仲裁委员会与彼仲裁委员会的标志。仲裁委员会的名称应当是规范的，即在仲裁委员会之前冠以该仲裁委员会所在市的地名（地名＋仲裁委员会）。所以说，“北京市仲裁委员会”是不存在的。《中华人民共和国仲裁法》第十八条规定：“仲裁协议对仲裁事项或者仲裁委员会没有约定或者约定不明确的，当事人可以补充协议；达不成补充协议的，仲裁协议无效。”可见，一字之差竟有可能带来如此严重的后果，这应是一般人所始料未及的。

【例2】　Party A shall contribute in RMB and Party B shall contribute in USD or the equivalent in other freely convertible foreign currency or earnings in RMB from Party B's other foreign investment enterprises
 in the People's Republic of China.

【原译】甲方应以人民币出资，乙方应以美元或等值的其他可自由兑换外币或乙方在中国的其他外资企业
 的人民币收益出资。

【改译】甲方应以人民币出资，乙方应以美元或等值的其他可自由兑换外币或乙方在中国的其他外商投资企业
 的人民币收益出资。

在一般人看来，将“foreign investment enterprises”译成“外资企业”并非是一个了不起的错误，因为有很多人会想当然地认为“外资企业”只不过是“外商投资企业”的简称或缩写。其实不然，《中华人民共和国外资企业法》第二条称：“本法所称的外资企业是指依照中国有关法律在中国境内设立的全部资本由外国投资者投资的企业，不包括外国的企业和其他经济组织在中国境内的分支机构。”由此可见，“外资企业”仅指我们平常所说的外商独资企业，即全部资本由外国投资者拥有的企业。而“外商投资企业”在中国法律中则涵盖“中外合资经营企业”（简称“合资企业”）、“中外合作经营企业”（简称“合作企业”）和“外资企业”，即我们通常所说的“三资企业”。混淆了这两个概念，则有可能给外商带来不必要的麻烦或经济损失。如在原译文中，由于译者误将“foreign investment enterprises”误译成“外资企业”，结果是：乙方（即外商）只可用在中国的独资企业的收益出资，而剥夺了其循中国法律以其在中国的合资或合作企业收益出资的权利。“外资企业”又不同于“外国企业”，“外资企业”与其他的外商投资企业（“中外合资经营企业”和“中外合作经营企业”）一样，是按中国有关法律在中国境内设立的企业，即中国企业法人；但外国企业不属于中国企业法人。

法律翻译工作者如果熟悉法律，不仅在翻译时能注意到与适用的法律用语相一致及与引用的法律条文相吻合，而且有助译者正确理解英文原文，以规范的法律用语确切地表达法律文件中所要表达的内容。

【例3】　Subject to the terms and conditions of this contract, Party A shall assign, transfer, convey and deliver to the Company the Contributed Assets, in each case, free and clear of any mortgage, deed of trust, lien, pledge, hypothecation, assignment, security interest, or any other encumbrance
 of any type whatsoever of, on or affecting the Contributed Assets or any portion thereof
 or any interest therein
 (collectively, "Encumbrances"), except for the Encumbrances expressly listed on Schedule A hereto
 .

【原译】根据本合同条款和条件，甲方将向公司出让、转让、让与和交付出资资产，该出资资产将不附带针对该出资资产，或其任何部分或其中的任何权益而设置的，或对其产生影响的任何种类的抵押、信托契据、留置、典当、质押、转让、担保权益或任何其他财产留置权（以上合称“担保物权”），但在本合同附件A中列明的担保物权除外。

【改译】在本合同各项条款和条件的规限下，甲方应向本公司出让、转让、转易和交付出资资产；在每种情况下均不带有属出资资产或其任何部分或它们中任何利益的，或在出资资产或其任何部分或它们中任何利益设置的，或影响出资资产或其任何部分或它们中任何利益的任何种类的抵押、信托契据、留置、质押、押货预支、转让、担保权益或任何其他产权负担（合称“产权负担”）；但在本合同附件A中列明的产权负担除外。

译者如果对普通法、担保法毫无认识，自然无法将上文准确地翻译出来。首先，译者要清楚上例所讲的是普通法内的担保概念，因为中国的担保法尚未涉及如此广泛的内容。因此，翻译时应使用香港法例（即普通法）中的中文法律术语。其次，译者应对抵押、质押、留置等基本法律概念有所认识。抵押权的标的物一般是不动产，不移转占有；质押权的标的物一般是动产和权力，须移转占有；留置权是指债权人合法取得属于债务人的财物，并在债务未得到清偿之前保留抵押物的权利。否则，即使硬着头皮译完了，也是“以其昏昏，使人昭昭”。

第四节　熟悉与法律有关的专业知识

【例1】　Presentment, demand, protest, notice of dishonour and notice of intent to accelerate are hereby waived by the undersigned.

【原译】签字人放弃提兑、要求、抗议、舞弊通知、加速进展通知。

【改译】下方签署人特此放弃提示、付款要求、拒付证明、票据不兑现通知和加速偿还意向通知。

上例是承付票（promissory note）中的一个句子。如果译者对承付票一无所知，自然无法理解上句的含意，更不用说将其译成中文了。承付票是出票人签发的于指定的到期日由自己对受款人无条件支付一定金额的书面承诺。因出票人与付款人是同一人，故无需经承兑手续。“Presentment”应译作“提示”，即持票人将票据提交付款人请求付款（或承兑）的行为；“protest”应译作“拒付证明”，即由公证人或公证机构出具的证明付款人拒付事实的书面证明；“notice of dishonor”应译作“票据不兑现通知”（而非“舞弊通知”），即由公证人在出具拒付证明的同时，对出票人（或背书人）所发出的通知。由此可见原译文与英文原意间的出入之大，真可谓“译犹未译”也！

【例2】　The Company shall design, manufacture, engage in contract manufacturing of and sell protection and distribution equipment for telephony application, outside plant equipment and CATV equipment. The Company will also handle the assembling of relevant telecommunication equipment from import materials or components and prove installation and maintenance services.

【参考译文】公司将设计、制造、从事承包制造和销售电话保安配线设备、外线设备及有线电视设备。公司也将承接相关通信设备的来料组装和安装维修业务。

【例3】　"Power Station" means the 2×300 MW (gross) circulating fluidized bed ("CFB") cogeneration power station and all associated buildings, enclosures, equipment, transmission and distribution facilities and other apparatus associated with the operation and maintenance of the Power Station to be located in C City, H Province to be developed and operated by the Company on the site.

【参考译文】“电厂”指将由本公司在场地上开发和运营的位于H省C市（总容量为）2×300兆瓦循环流化床（“CFB”）热电厂及与电厂的运营和维护有关的所有配套建筑、厂内所占用地、设备和输、配电设施以及其他装置。

上例是电力投资项目合同中关于“电厂”的一段定义。如对电厂或电力装置缺乏认识，自然会在理解“2×300 MW （gross）”、“CBF”及“cogeneration power station”时有困难。“2×300 MW”指的是电厂由2台300兆瓦（即30万千瓦）的机组组成，“（gross）”是用来补充说明“2×300MW”为电厂的总容量。“CBF”的中文译名为“循环流化床”，是一种先进的助燃技术。“Cogeneration power station”是一种既发电又产蒸汽的电厂，故名“热电厂”。

附录：一个“逗号”的风波


一个“逗号”的风波

——台湾更改在亚银会籍名称未果
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取消对台湾称呼中的一个逗点，将可获取数百万甚至逾千万美元的捐款，这个诱惑不可谓不大，但亚银却在最后终于拒绝了台湾当局的不当要求。


去一个逗号赠千万


据台湾《中央日报》、《自立晚报》六日、五日刊登各该报特派记者发自奥克兰的报道披露，台湾“央行”总裁兼台湾亚银代表团团长许远东，周四在接受外国媒体访问时声称，亚银将台湾会籍名称由“中华民国”（REPUBLIC OF CHINA）改为“中国，台北”（TAIPEI, CHINA），我们希望取消后一称呼中的逗号。若将“，”取消，使会籍名称，由“中国台北”改为“在台北的中国”（TAIPEI CHINA），台湾对亚洲开发基金的捐款可望增加数百万元，甚至数千万美元。

报道感叹说，一个逗点，可以替亚洲开发基金带来数百万美元甚至逾千万美元的捐款，但亚银“根本不敢觊觎这些钱”。

报道透露，台湾的亚银代表团团长许远东为要求亚银取消这一逗号，“更正”会籍名称，多次向亚银表达立场，“但均未获善意回应”。而五日公布的亚银报告中，有关台湾的称呼，仍被更改为“中国台北”。

周四晚间六时许，许远东在亚银年会中用英文提出《经济发展报告》，他在报告的末尾透露，为求“正名”，他原本提供给大会的讲稿中，台湾会籍是无逗点的“TAIPEI CHINA”，但大会今天公布的讲稿中，却出现了逗点，大会秘书处并附注“系更改过”。


多次“正名”努力均无效


许远东五日在亚银第二十八届年会闭幕后举行记者会时哀叹，本次台湾代表团为“正名”问题，十分努力与亚银当局沟通，但是由于幕后有一双看不见的手干预（台《中央日报》的报道注：即中共），遭致失败。

许远东还透露，这几天他曾与亚银总裁佐藤光夫，副总裁舒之等会晤时，表明台湾坚决要更改会籍名，而他们也曾“表达同情和了解”台方的立场，且表示会尽可能想办法协助。一直到报告前夕，他们的态度又改了，且亚银秘书长还特来宣布，“名称还是照往例处理”。

许远东说，亚银在最后一刻才改变态度，与先前对台湾代表团态度有天壤之别，实在不了解原因出在哪里？

台湾《自立晚报》特派记者自奥克兰报道说，经过三天亚银年会密集召开，亚银仍出现厚此薄彼的“不公平”态度，今天亚银年会闭幕后，亚银总裁佐藤光夫在记者会上被问及“台湾会员名称遭擅改一事是否有更正可能”时，言词闪烁，只见佐藤频频避重就轻，不愿正面回答问题，倒是对“亚洲开发基金能否贷款给中国与印度”表示关切。

这位记者写道，中国在一九八六年加入亚银时，曾与亚银签订备忘录，要求以后凡是出现“R. O. C.”（“中华民国”简写）用语，亚银一律须将其更改为“TAIPEI, CHINA”；如今当局大幅度退让，不坚持要求使用“R. O. C.”，只想取消“TAIPEI, CHINA”中的逗点，亚银仍旧不敢同意。


陈远讲话义正词严


亚银的文章及婉拒删去逗号，可以说对台湾当局的要求是毫不客气在最后时刻打了一个耳光。

当然，亚银也有个别人是想帮台湾改名称的。据台湾报纸报道，中国人民银行副行长陈远四日上午在亚银年会大会报告时公开指出，亚银应该做本份的事，不要插手管他国国家主权的“决定过程”，也不要扮演其他国际组织的角色。就是切实的揭露和批评。

台“央行”高级官员指出，陈远这段声明是针对台湾要求亚银协助更改会籍名称而来。

得道多助，失道寡助。帮中国坚持“一个中国”的毕竟是多数；而企图搞“两个中国”者，是注定要失败的。

本章练习题

1．做一个合格的法律翻译工作者应具备哪些条件？

2．廖永勤先生在“法律与翻译”一文中写道：“记得翻译界前辈蔡思果先生在《翻译研究》一书说：‘只有善写诗的人才可以译诗。’翻译法律又何尝不然，只有精研法律的人才胜任翻译法律的工作。”你是否同意廖先生的看法，为什么？





第五章　法律翻译的质量标准

第一节　法律翻译中“信”与“达”的辩证关系

讲到翻译的质量标准，我们首先会想到“信、达、雅”。严复在翻译赫胥黎（Thomas Henry Huxley）的《天演论》（Evolution and Ethics）时称：

“译事三难信达雅。求其信已大难矣。顾信矣不达。虽译犹不译也。则达上焉。”

“易曰修辞立诚。子曰辞达而已。又曰言之无文。行之不远。三者乃文章正轨。亦即为译事楷模。故信达而外。求其而雅。”

法律翻译既不同于文学翻译也不同于科技翻译。文学翻译的主要目的是文学欣赏或文学批评，科技翻译的主要目的是知识或技能的传授。但法律翻译的主要目的是法律文件的强制执行，因为法律文件的一个重要特点就是其对相关各方具有法律约束力，具有可强制执行性。因此，与其他的翻译相比，法律翻译更重视对“信”的要求。法律翻译对“信”的要求既不是百分之九十也不是百分之九十九，而应是百分之一百。因为哪怕是百分之一乃至更小的错误（例如一个标点符号的错误）也有可能带来极为严重的后果。如果我们用“＋”来表示“重要”，用“＋＋”来表示“较重要”，用“＋＋＋”来表示“最重要”，我们通常可以按照不同翻译对“信”、“达”、“雅”的不同要求列表如下：

[image: alt]


“信”指对原文内容的“忠实”程度。因此，“信”在法律翻译中的重要性无论怎样强调都不会过分，法律翻译极为强调“严谨”、“准确”和“简明”。因为法律文件，无论法令、规条、合约、约定均涉及有利害关系的一方的权利或义务。译文的意思稍有差池或语义含混不清，便会招致严重的后果。如在下例中：

【例1】　The rent (exclusive of rates, air-conditioning, management, utility and other charges) for the Term shall be: (a) HK $100,000 per calendar month (the "Basic Rent"); and (b) the amount by which 0.5% of Gross Turnover (as hereinafter defined) for each calendar month of the Term exceeds the Basic Rent for that calendar month (the "Turnover Rent").

【原译】租期的租金（包括差饷、空调、管理、公用设备和其他收费）应为：（a）每个日历月10万港元（“基本租金”）；和（b）租期内每日历月营业总额（见下文定义）超过该月基本租金0.5％的金额（“营业额租金”）；

【改译】租期的租金（不包括差饷、空调、管理、公用设备和其他收费）应为下述（a）、（b）两项之和：（a）每个日历月10万港元（“基本租金”）及（b）租期内每个日历月营业总额（定义见下文）的0.5％超出该月基本租金的金额（“营业额租金”）；

按原译文解释，营业额租金＝营业总额－0.5％×基本租金，但英文的原意是：营业额租金＝0.5％×营业总额－基本租金。现徦定每个日历月营业总额为HK $1,000,000，试比较上述两种不同的计算结果。显而易见，不“忠实”的翻译会给相关方带来直接的经济损失。

严复在谈到翻译的标准时又称：“顾信矣不达。虽译犹不译也。”这说明“达”在翻译中也是十分重要的。但当“达”作为法律翻译的标准之一时，译界则普遍存在两种不同的错误认识：一些人认为“达”仅仅是对译文的要求（如果译文不通顺，必定是译员的问题，译员的能力还不够到家）；另有一些人认为“信”的取得须以牺牲“达”为代价。“达”不应只是对译文的要求，因为译文的“达”几乎总是以原文的“达”为先决条件的。如果原文本身就不“达”，译文的“达”就无从谈起。一个典型的例子就是香港英文法例的翻译。香港特别行政区实行双语立法，因此一些重要的香港法例都必须赶在“九七”回归之前译成中文，并通过相应的立法程序使之成为中文法例。但在香港中文法例颁布之后，社会上的批评之声不绝于耳。例如，香港《明报》1997年5月12日就有这样一则报道：

“香港法例将于本月中开始全部有中文版本，但有法律界人士指出，中文版本有许多翻译得不流畅的地方，单看中文根本看不懂。专门从事婚姻法的洪珀姿律师昨日出席基督教家庭服务中心举办的‘再婚的选择’研讨会时表示，香港法例目前已经是中英并重，所有法例理论上都有中文翻译，但由于许多律师在学习时都是学英文的，所以对中文的法例认识不多，一般情况下他们看法律时都是看英文版本，只是在有特别需要时才翻查中文译本。但洪珀姿指出，中文译本中有很多翻译得不流畅的地方，即使看得懂中文，亦感到很困难。她说，许多翻译法例都看得他们一头雾水，只是因为懂得英文，所以才感觉好像看得懂中文译本，但若单单看中文版的话，就感到很辛苦。”

冼景炬教授曾对英文法律语言的艰涩程度有过一段形象的描述：

"The Language of English law is notorious for its difficulty. It has been denounced as verbose, flabby, obscure, gibberish, gobble-degook, and pompous. Mapping legal English onto Chinese is perhaps the worst nightmare for the translator."

如果英文法律语言对英国一般民众来说是艰涩难懂的，又怎能期望一般中国民众在阅读其中文译文时会简单明了呢？例如在下例中：

【例2】　Nothing in this Ordinance shall prevent the owner of the goods from recovering the goods from an agent or his trustee in bankruptcy at any time before the sale or pledge thereof, or shall prevent the owner of goods pledged by an agent from having the right to redeem the goods at any time before the sale thereof, on satisfying the claim for which the goods were pledged, and paying to the agent, if by him required, any money in respect of which the agent would by law be entitled to retain the goods, or the documents of title thereto, or any of them, by way of lien as against the owner, or from recovering from any person with whom the goods have been pledged any balance of money remaining in his hands as the produce of the sale of the goods after deducting the amount of his lien.

—Factors Ordinance

从语法结构上讲，例2仅是个单句。虽由149个单词组成，也只能说是长度一般。因为在法律文件中，句子的平均长度约为271个单词。相比之下，科技英语句子的平均长度则只有27.6个单词，政府文件为25.49个单词，剧本为7.0个单词，法律文件句子确实是够长的。根据Cutts's（1994）对可读性的分析，句子的平均长度在15～20个单词以下属于较易理解的句子，超过这个长度均会对理解带来困难。句子的可读性差并不仅仅因为句子过长，句型结构复杂及内容深奥难懂同样会影响到句子的可读性。所有这些，只会使翻译过程中的固有难题变得更加困难。

仍有人认为“信”与“达”是彼此分离、相互对立的。“信”只有在牺牲“达”的基础上才能取得，反之亦然。这些人似乎犯了与前者相同的错误，他们也是将“信”与“达”对立起来。对法律翻译中的“信”与“达”必须有机地结合起来考虑，辩证地加以对待。有专家称：根据法律翻译的“个性”，一旦“信”与“顺”之间发生矛盾，那就应该舍“顺”而保“信”，即宁可译文生硬一些，也要力求把原义准确、完全地表达出来。所谓“译文生硬一些”绝不等于“硬译”或“死译”。可能法律文献的原文十分深奥、复杂和难以翻译，但不能成为理解水平低和表达能力差的译者去做“硬译”或“死译”的借口。我们应取的态度是“直译为主，意译为辅”，即直译与意译的有机结合和辩证应用。所谓直译为主是指在法律翻译中尽量做到原文和译文在内容和形式两方面的对等。如在下例中：

【例3】　We fully appreciate that the success of the Project and the Joint Venture's ability to repay the loan facilities under the Loan Facility Agreement dated 29th of July 1997 will be dependent, among other matters, on the ability of HW Company to comply with and fully perform its obligations as the purchaser under the Power Purchase Agreement dated 29th of July 1997.

【参考译文】我们充分意识到，项目的成功和合营企业偿还1997年7月29日（签订的）贷款协议项下贷款的能力将取决于（多个方面，其中包括）HW公司遵守和充分履行其作为购电方在2007年7月29日（签订的）电力购买协议项下各项义务的能力。

上例采取了典型的直译方式，译文不仅将原文的内容而且将原文的句式都照搬了过来。在法律翻译中，这当然属于一种理想状态。但由于中英文的语法结构不同，句子的表达方式不同，原文和译文在内容和形式两方面完全对等的情况是很少见的。这就要求我们在不能进行直译时采用一种“变通”手段，即舍形式之对等、求内容之“忠实”，这就是我们所说的“意译为辅”。如在下例中：

【例4】　At any time after Completion the Vendor undertakes to execute or procure the execution of such documents and do or procure the doing of such acts and things as the Purchaser may reasonably require for the purpose of:

(A) vesting the Sale Shares in the Purchaser or its nominees and giving to the Purchaser the full benefit of all the provisions of this Agreement; and

(B) effecting and implementing the Transfer, including without limitation, assisting the Purchaser with the registration of the Transfer with SAFE.

【参考译文】卖方保证在成交后的任何时候为下述目的：

（A）将出售股份归属于买方或其代名人以及赋予买方本协议所有规定的充分利益；及

（B）实施和履行有关转让，包括但不限于协助买方在外汇管理局为有关转让办理登记；

签署或促使签署买方可能合理要求的文件以及作出或促使作出买方可能合理要求的行为和事情。

正如我们在第三章“法律文体的语句特征”中所解释的，法律英语中的状语部分几乎可出现在句子的任何位置。但由于汉语句型的自身特点，状语部分一般都得放在句首。由于两种语言的表达形式大相径庭，因此在翻译时切忌照搬原文的句型。在法律翻译中，没有“达”，“信”会受到严重影响；连读起来都有困难的合同，叫人怎样去履行？但在法律翻译中，没有“信”的“达”，则有可能造成更为严重的后果。

第二节　法律翻译中关于“雅”的讨论

人们对“雅”作为翻译标准争论颇多。一是怎样的译文才算“雅”，人们没有统一认识；二是原文不“雅”时，译文是否也要“雅”。文学作品翻译可以说有雅俗之分，科技翻译和法律翻译如何确定雅俗？刘重德教授曾建议将“雅”改为“切”（closeness），即由“信达切”取代“信达雅”。“切”指原文与译文在风格上的契合。风格因作者的不同而不同，海明威的语言风格显然不同于福克纳的语言风格。风格也会因文体的不同而有所变化，科技文体与法律文体的风格迥异。这就要求译者在翻译时根据不同的情况尽可能地再现原文的文体风格。

在法律翻译中，我们可以不讨论“雅”的问题，但我们不能不讨论法律文体的风格特征。俗话说：在什么山唱什么歌，见什么人说什么话。根据语言使用的场合的不同，可将语言分成不同的语域（Register）标签：庄重文体（frozen）、正式文体（formal）、非正式文体（informal）、随意文体（casual）等。朋友或家庭成员之间用的是随意文体，教堂、婚礼仪式或法庭作证前进行宣誓时用的是庄重文体，新闻报刊或杂志上一般采用非正式文体，而法律文件一般采用正式文体。文学翻译的难处正在于要根据不同场合不同人物之间的对话不断变换语域标签，或利用语域错位来取得不同的语言效果（例如幽默等）。法律翻译则要求语域标签相对一致，即采用正式文体。法律语言一般要求正式、庄重、准确，因此法律语言中禁止使用方言；禁止使用缩略语（例如：shall not—shan't，department—dep't）；禁止使用不规范的拼写方法（例如：Christmas holiday—Xmas holiday，汉语中还应包括禁止使用不规范简体字或混合使用简繁体等）；禁止使用破句或碎句（即无主语或谓语的句式）。此外，提高法律语言语域的方法通常还表现为：（1）动词名词化（请见第三章第一节的“动词名词化特征”）；（2）不用或少用动词词组，因为动词通常被认为要比同义动词词组正式（例如：abandon—give up）；（3）源于法语的英语单词，因为一个来源于法文的英文单词通常被认为要比“本土”英文单词正式（例如：interrogate - question - ask）；（4）介词短语，因为介词短语通常被认为要比单个介词正式；这里所说的介词短语是指以“介词＋名词＋介词”形式出现的短语。而且，它们所要表达的含义几乎都可以用一个简单的介词来表示，例如：



	in lieu of＝by
	 on account of＝for



	for the purpose of＝for
	with respect to＝about



	in respect of＝about
	in accordance with＝under



	in pursuance of＝under
	in the absence of＝without



	in favour of＝for
	




法律文体之所以选用这类介词短语而不是选用表达相同含义的简单介词，据说是因为使用简单介词有可能导致语义含糊。

第三节　法律翻译的一项重要质量标准

一、法律翻译的“一致性”原则

法律翻译的“一致性（Consistency）”原则，是指在法律翻译的过程中用同一法律术语表示同一法律概念的原则，即（1）在法律翻译的过程中，我们应自始至终地坚持用同一术语表示同一概念，那些看似同义或近义的词语，都有可能表示不同的概念，因此应严格禁止使用；（2）在法律翻译的过程中如果碰到两个或两个以上看似同义或近义的法律术语，我们应该清楚地认识到它们并非同义术语，而应尽我们的最大努力分辨它们之间存在的语义差别，选用确切的词语将它们准确地表达出来。

Henry Weihofen在《法律文体》一书中强调指出：“为了做到语义精确，我们常被要求在表达同一概念时重复使用同一术语。凡属于这种情况，无须担心一次又一次地重复使用同一词语。许多句子不是因为重复而是因为试图避免重复才变得杂乱无章的。”Sarcevic在谈到法律翻译的一致性原则时也称：首先，翻译人员须遵守语言的“一致性”原则。

就科学术语而言，一旦选定了等价术语，就必须不断重复使用同一术语，而不是使用它的同义词。不鼓励在法律文本中使用同义术语，因为这会使人认为译者所指的是另一个不同的概念。为了使法律生效，语言的“一致性”原则不仅适用于译者手头上的文本，而且适用于一切有关文件。因此，在选择等价术语时，翻译人员须始终考虑到其他已经生效的文件中使用的术语。因为，已生效的文本被视为是最终的和确定性的，其中所用的词语具有先例（precedent）的作用。这意味着一旦将等价术语用在已生效的文本中用来表示某个特定的概念，其他的翻译人员即使认为该等价术语不够充分（inadequate），也必须使用相同术语。因此，在翻译生效文本时，译员首先要问到的问题之一就是：“是否存在任何先例？”相同和相关主题的生效文件是所有翻译人员的必备资料。作为规范性法律文件的某个具体文件如被提及或其条款被引用，该等文件或条款也具有先例的权威性作用。因此，翻译人员在提及或引用生效文本时须确切地援引原文。对于具有法律效力和已经生效的译文，翻译人员不得对其作任何错误更正和语言改进，这已成为法律翻译人员必须遵循的一项原则。

二、法律翻译的重要质量标准

“一致性”被奉为法律翻译的一项重要质量标准。李克新博士称，提出这条标准，既非是无的放矢，也并非其已为众所周知而又老调重弹。因为在现有的双语立法和法律翻译中，普遍地存在着缺乏“一致性”的情况，严重影响了法律翻译的质量。法律文件的起草和翻译缺乏“一致性”，无疑会给法律概念造成混淆，使读者不必要地去揣测不同词语的差别，从而影响法律的精确度。在这方面，香港政府律政署翻译香港法例的工作人员倒作了一番出色的尝试。香港法例中文版（真确本）倒是为法律翻译树立了一个很好的典范。在将香港法例由英文翻译成中文时，翻译人员遇到许多语义相近的英文词，但他们知道这些词在语义上都不相同。于是，他们严格遵守法律翻译的“一致性”原则，在与律师和法律专业人士的共同努力下，经过反复磋商和推敲，选定不同的中文词来清楚表达它们之间的差异，如：



	assign
	出让
	　alienate
	让与



	convey
	易
	　hand over
	移交



	pass
	转移
	　transfer
	移转



	transmit
	传转
	
	



	under
	根据
	　by
	藉



	in accordance with
	按照
	　according to
	按



	by virtue of
	凭借
	　in compliance with
	符合



	pursuant to/in pursuance of
	依据
	
	




“一致性”原则的适用范围还可由词扩大到句、段乃至整篇文章。在法律起草或法律翻译的过程中，不仅要注意术语的“一致性”，而且要注意到句子、段落乃至整篇文章或整部法律的“一致性”。整篇文章或整部法律的“一致性”，作为一种典型情况，表现为一篇文章或整部法律在译成另一种语言时只应有一个译本，而不是像文学作品那样可以有多个译本。因为一部法律出现多个不同的文本，必然造成理解上的差异，叫人无所适从；必定给法律解释带来麻烦，容易引起争讼。

本章练习题

1．黄邦杰先生在“翻译的种类与标准”一文中称“不论何种类别的翻译，其标准只有一个，但不同类别的翻译可有不同的要求”。请谈谈你对黄先生这句话的看法？

2．为什么说“一致性”原则是法律翻译的一项重要质量标准？


下编：实践篇
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第六章　法律翻译的程序与方法

任何翻译程序均离不开理解与表达这两个阶段。理解是指对原语（source language）的全部语义、语句信息的领悟，即我们通常所说的对原文的透彻理解。理解是翻译的基础，是翻译过程中最关键的一环，而翻译又是一种分析性很强的工作。如果从事翻译的人不着力于培养和发展对原文的理解力，那么翻译过程势必很难进行下去。表达是指将源语言内的全部语义、语句信息按目标语言（target language）的语义、语句特点组织成句。如果领悟了原文的全部涵义，却又拙于表达，领悟力没有落到实处，翻译任务还是不能完成。所以，理解与表达总是相辅相成的。

第一节　理　解

谈到法律翻译中的理解，我们仍应从法律文体语义、语句的不同特点去考虑、去分析理解。我们在讲述第三章时已经说过，法律文体中的语句通常既冗长又复杂，有时读上一遍两遍也未必就能理解其确切涵义。因此，我们得采取一些非常手段，将长句变成短句，将复杂句化为简单句，达到理解的目的。我们在讨论法律文体的语句特征时已涉及法律文体的一种理解表达方式。有些句子看来很长、很复杂，但实际上仍属简单句。例如：

【例1】　Party A further unconditionally and irrevocably agrees to indemnify Party B against all actions, proceedings, claims, demands, losses, liabilities, damages, costs, charges and expenses of whatever nature which may result or which Party B may incur or sustain directly or indirectly arising from or in connection with the Guarantee and to repay to Party B immediately all amount paid by Party B in connection with said Guarantee, together with all costs of collection, including reasonable attorney's fees if permitted by law, which may be incurred by way of legal proceedings or otherwise.

我们注意到上例中有大量的类义词：“unconditionally and irrevocably”、“actions, proceedings, claims, demands, losses, liabilities, damages, costs, charges and expenses”、“which may result or which Party B may incur or sustain”、“directly or indirectly”、“arising from or in connection with”等。其实，句中主要谓语动词“agrees”后两个作宾语的不定式短语“to indemnify Party B against all actions,…”和“to repay to Party B immediately all amount…”也可视为类义词组。

Party A further unconditionally and irrevocably
 agrees to indemnify Party B against all actions, proceedings, claims, demands, losses, liabilities, damages, costs, charges and expenses
 of whatever nature which may result or which Party B may incur or sustain directly or indirectly
 arising from or in connection with
 the Guarantee and to repay to Party B immediately all amount paid by Party B in connection with said Guarantee, together with all costs of collection, including reasonable attorney's fees if permitted by law, which may be incurred by way of legal proceedings or otherwise.

我们如果采取用一个类义词替代其他类义词的办法，就可将该长句缩短为：

"Party A further unconditionally agrees to indemnify Party B against all actions of whatever nature which may result arising from the Guarantee."

这是一个简单句，我们同时也注意到“actions”是一个经多重修饰的名词。因此，我们可以轻易地将该句译为：

“甲方进一步无条件地同意就任何性质的因有关保证引起而可能导致的
 一切诉讼向乙方作出赔偿。”

然后我们再将上面省去未译的类义词、类义词组还原，将整句译为：

“甲方进一步无条件和不可撤销地同意就任何性质的直接或间接因有关保证所引起或与有关保证有关而可能导致或乙方可能招致或蒙受的一切诉讼、法律程序、索赔、要求、损失、法律责任、损害赔偿、成本、收费和支出向乙方作出赔偿，并连同所有收款费用，包括法律程序或其他方式可能发生并为法律所容许的合理的律师代理费，立即向乙方偿还乙方就上述有关保证支付的所有款额。”

对于例1，我们还可以通过下述图解方式，即将句子的主要成分（主语、谓语、宾语等）放在图表的左列，将修饰成分放在图表的右列，来达到理解和表达的目的：
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【参考译文】甲方进一步无条件和不可撤销地同意，就任何性质的直接或间接因本保证所引起或与有关保证有关而可能导致或乙方可能招致或蒙受的一切诉讼、法律程序、索赔、要求、损失、法律责任、损害赔偿、成本、收费和支出向乙方作出弥偿，并连同所有收款费用，包括法律程序或其他方式可能发生并为法律所容许的合理的律师代理费，立即向乙方偿还乙方就上述有关保证支付的所有款额。

【例2】　If the Purchaser shall become aware of any assessment, notice, demand or other document issued or action taken by or on behalf of any person, authority or body from which it appears that the Company [or any of the Subsidiaries] has or may have a liability in respect of which a claim could be made under this Clause, it shall give written notice thereof to the Vendors and shall (if the Vendors shall indemnify and secure the Purchaser and the Company [and the Subsidiaries as applicable] to the Purchaser's reasonable satisfaction against any liabilities, costs, damages or expenses which may be incurred thereby) take such action and procure that the Company [and/or the relevant Subsidiary] shall take such action as the Vendors may reasonably request to dispute, resist or compromise the liability; provided that neither the Company [nor the relevant Subsidiary] nor the Purchaser shall be required to take any such action unless the Vendors shall have produced to them the opinion of leading Counsel practicing in the relevant area of law that such action is reasonable and provided also that neither the Company [and/or the relevant Subsidiary] nor the Purchaser shall in any event be required to take any steps which would require any admission of guilt or liability relating to matters connected with the claim in question or which would affect the future conduct of the business of the Purchaser or the Company [or any of the Subsidiaries] or any subsidiaries of the Purchaser or affect the rights or reputations of any of them.

例2的句子比较长，是一个复合句，既有主句又有从句，而且是多个从句，采用上述方式就不一定有效。对于这样的句子，我们可以采取不同的步骤达到化繁为简、化难为易的目的。

步骤一：（找出句子的主要成分，并在下面划线）

If the Purchaser shall become aware of any assessment, notice, demand or other document issued or action taken by or on behalf of any person, authority or body from which it appears that the Company [or any of the Subsidiaries] has or may have a liability in respect of which a claim could be made under this Clause, it shall give written notice thereof to the Vendors and shall
 (if the Vendors shall indemnify and secure the Purchaser and the Company and the Subsidiaries as applicable to the Purchaser's reasonable satisfaction against any liabilities, costs, damages or expenses which may be incurred thereby) take such action and procure that the Company [and/or the relevant Subsidiary] shall take such action as the Vendors may reasonably request to dispute, resist or compromise the liability
 ; provided that neither the Company [nor the relevant Subsidiary] nor the Purchaser shall be required to take any such action unless the Vendors shall have produced to them the opinion of leading Counsel practicing in the relevant area of law that such action is reasonable and provided also that neither the Company [and/or the relevant Subsidiary] nor the Purchaser shall in any event be required to take any steps which would require any admission of guilt or liability relating to matters connected with the claim in question or which would affect the future conduct of the business of the Purchaser or the Company [or any of the Subsidiaries] or any subsidiaries of the Purchaser or affect the rights or reputations of any of them.

步骤二：（按照主句和从句关系将句子分成几个相对独立和较短的部分）

If the Purchaser shall become aware of any assessment, notice, demand or other document issued or action taken by or on behalf of any person, authority or body from which it appears that the Company [or any of the Subsidiaries] has or may have a liability in respect of which a claim could be made under this Clause,


it shall give written notice thereof to the Vendors and shall


(if the Vendors shall indemnify and secure the Purchaser and the Company and the Subsidiaries as applicable to the Purchaser's reasonable satisfaction against any liabilities, costs, damages or expenses which may be incurred thereby)


take such action and procure that the Company [and/or the relevant Subsidiary] shall take such action as the Vendors may reasonably request to dispute, resist or compromise the liability;


provided that neither the Company [nor the relevant Subsidiary] nor the Purchaser shall be required to take any such action unless the Vendors shall have produced to them the opinion of leading Counsel practicing in the relevant area of law that such action is reasonable

and

provided also that neither the Company [and/or the relevant Subsidiary] nor the Purchaser shall in any event be required to take any steps which would require any admission of guilt or liability relating to matters connected with the claim in question or which would affect the future conduct of the business of the Purchaser or the Company [or any of the Subsidiaries] or any subsidiaries of the Purchaser or affect the rights or reputations of any of them.

步骤三：（将句子的主句或主要成分放在左列，将句子的从句或修饰成分放在右列）
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【参考译文】如买方察觉任何人、主管当局或团体或他们的代表发出任何评税单、通知、要求或其他文件或采取任何行动而使其觉得该公司［或任何附属公司］有或可能有根据本条可就其作出索赔的法律责任，其须向卖方发出有关的书面通知并须（如卖方须就可能因此而招致的任何债务、费用、损害赔偿或支出向买方及该公司及附属公司（如适用的话）作出弥偿、确保他们免受上述各项的损害并使之达到令买方合理满意的程度）采取及促致该公司［及／或有关的附属公司］采取卖方可能合理要求的行动以对该法律责任提出异议、抗辩或妥协；但除非卖方已向该公司［或有关的附属公司］或买方提供在有关的法律领域执业的首席大律师的意见，表示上述行动合理，否则他们均无须采取任何上述行动，而且该公司［及／或有关的附属公司］或买方在任何情况下均无须采取任何步骤以致需要就与有争议的索赔有关的事宜承认有罪或有法律责任或影响买方或该公司［或任何附属公司］或买方的任何附属公司将来的业务行为或影响他们任何一方的权利或声誉。

第二节　表　达

其实，我们在上面讲述“理解”时已经不同程度地涉及到“表达”。在这里，我们只想就一些与理解关系不大的问题，例如用词不当、句子不完整等问题，作一些简要的说明。

1．用词不当

【例1】　the loss, theft
 or damage of the equipment

【原译】设备的损失
 、盗窃
 或毁坏

【改译】设备的灭失
 、失窃
 或毁坏

【例2】　to inspect or survey the equipment


【原译】检查或勘测设备

【改译】检查或检验设备


【例3】　the cancellation of a business license/an order/a trademark registration/contract吊销营业执照／取消订单／注销商标注册／撤销合同

【例4】　This is the insurance policy under which
 the new scheme is established

【原译】这是新计划据之设立的保险单

【改译】这是新计划设立所依据的保险单

【例5】　In the unlikely event
 that the share subscription agreement in connection with the Equity Sale is not signed, the legal fees of S & P would not exceed the Capped Fee.


万一
 关于股权销售的股份认购协议未获签署，S&P律师行的律师费用不会超过收费上限。

【例6】　How should the defendant be dealt with
 ?

【原译】怎样处置被告人？

【改译】应怎样对待
 被告？

【例7】　If such evidence is destroyed or hidden
 , then it would make it very difficult for the plaintiff to win the court case.

【原译】若该等证据被销毁或收藏
 ，则原告人
 在该法院案件中取得胜诉更为困难。

【改译】若该等证据被销毁或藏匿
 ，则原告
 要在该法院案件中胜诉会更为困难。

【例8】　The Borrower will not do or cause or permit to be done anything which may in any way depreciate, jeopardize
 or otherwise prejudice the value
 of the Agent's security hereunder.

【原译】借款人将不会作出或促使或准许他人作出可能在任何方面损耗
 、妨害
 或以其他方式妨碍
 代理人在本契据项下之抵押品的价值
 的任何事情。

【改译】借款人将不会作出或促使或准许他人作出可能在任何方面贬低
 、危及
 或以其他方式损害
 代理人在本契据下之抵押品的价值的任何事情。

【例9】　The borrower hereby irrevocably appoints the agent and the receiver to be its attorney
 in accordance with the provision of Clause 13.

【原译】借款人特此按照第13条规定作出一项不可撤销的委任，委任代理人及破产管理人作为其律师
 。

【改译】借款人特此按照第13条规定作出一项不可撤销的委任，委任代理人及破产管理人作为其受权人
 。

2．句子成分残缺不全

【例1】　In the event that any dispute arises between the parties out of, or in relation to this contract, the parties shall attempt in the first instance to resolve such dispute through friendly consultations.

【原译】如果双方
 因本合同或就本合同而发生任何争议，首先应争取通过友好协商解决。

【改译】双方如果
 因本合同或就本合同而发生任何争议，首先应争取通过友好协商解决。

【例2】　CC warrants to the end user that this hardware product will be free from defects in workmanship and materials, under normal use and service, for the following length of time from the date of purchase from CC or its authorised reseller:

【原译】CC向最终用户保证，自本硬件产品从CC或其授权的转销商处购买之日起下述时间范围内，在正常的使用和服务情况下，无任何工艺和材料上的缺陷：

【改译】CC向最终用户保证，本硬件产品自从CC或其授权的转销商处购得之日起的下述时段内，在正常使用和服务情况下，将无任何工艺和材料方面的缺陷：

【例3】　It is the desire of the parties that all such sales shall be at the contract price determined in accordance with the provisions of this contract.

【原译】各方希望所有该等销售均按本合同的规定所确定的合同价格。

【改译】各方希望所有该等销售均按本合同的规定所确定的合同价格进行
 。

3．禁用四字格

这里所说的四字格即我们通常所说的由四个字组成的汉语成语。由于汉语成语多数来源于某个典故，因此在表意方面均带有“弦外之音”，不适合用来确切表达法律概念。如在下例中：

There is also no right to use force, i. e. the injunction does not authorized the plaintiff to break the door locks or otherwise enter the defendant's premises without permission.

【原译】此外亦没有给予使用武力的权力，即该强制令并无授权原告人在未获允许的情况下破门而入
 或以其他方式进入被告人的处所。

【改译】此外亦没有使用武力的权力，即该强制令并无授权原告在未获允许的情况下砸开门锁
 或以其他方式进入被告的处所。

4．注意括号的位置

This repayment shall, subject to the requirements of the lenders, be made through application of 10% of seller's net income (after depreciation and taxes, computed in accordance with generally accepted accounting principles) in each accounting year after the applicable conditions is corrected until such repayment has been made in full, payable as due promptly upon completion of seller's financial statements for each applicable accounting year.

【原译】在满足贷方要求的前提下，该偿还应在向相关情况得到纠正以后，通过应用卖方的每一会计年度中净收入的10％（折旧和纳税以后，按照公认的会计原则进行计算）予以支付，并于卖方的每一相关会计年度财务报表完成后立即支付，直到该偿还全部支付完为止。

【改译】该偿还应，在贷款人各项要求的规限下，通过下述方式作出，即在各项适用条件得到纠正以后，通过应用卖方每一会计年度中（折旧和纳税以后，按照公认会计原则计算出的）净收益的10％予以支付，并于卖方每一适用会计年度的财务报表完成后立即予以支付，直至该到期应付款项悉数得以清偿为止。

第三节　校　对

法律翻译过程中，校对是很重要的一环；理由很简单，因为法律翻译至为强调一个“信”字。翻译过程中的任何疏忽、漏译或误译都有可能对相关方带来直接的利益损失。而且，校对最好由律师来做，因为律师可利用自己的法律知识较快地发现漏译或误译的地方。当然，由经验丰富的高级译员来做这项工作也未尚不可，但他们须对相关法律有所了解；一个对相关法律茫然无知的人，是不适合做这项工作的。

本章翻译练习

1. If any provisions of the memorandum or articles of association of the Company at any time conflict with any of the provisions of this agreement the provisions of this agreement shall prevail and the parties shall whenever necessary exercise all voting and other rights and powers available to them to procure the amendment of the memorandum and/or articles of association to the extent necessary to permit the Company and its affairs to be carried out as provided in this agreement.

2. Nothing contained in this agreement shall be construed so as to require the commission of any act contrary to law and wherever there is any conflict between any provisions of this agreement and any material statute law, ordinance or regulation contrary to which the parties have no legal right to contract then the latter shall prevail but in such event the provisions of this agreement so affected shall be curtailed and limited only to the extent necessary to bring this agreement within the legal requirements and all other provisions shall remain in full force and effect without change whatever.

3. The Mortgagor shall pay to the Mortgagee or to its order on demand all costs and expenses whatever (including, without limitation, legal costs, registration fees, VAT and stamp duties) incurred by the Mortgagee in connection with the negotiation, preparation, completion, registration and perfection of this Mortgage and the maintenance, protection and enforcement of the security created by or intended to be created by or pursuant to this Mortgage or any of the Mortgagee's rights whatever under this Mortgage.

4. This agreement shall be governed by and construed in all respects in accordance with English law and the parties irrevocably agree that the courts of England and Wales shall have exclusive jurisdiction in respect of any dispute, suit, action arbitration or proceedings (Proceedings') which may arise out of or in connection with this agreement provided that nothing contained in this agreement shall be taken to have limited the right of the Purchaser to bring Proceedings in any other jurisdiction or jurisdictions whether concurrently or not.

5. No failure or delay on the part of any of the parties to this agreement relating to the exercise of any right, power, privilege or remedy provided under this agreement shall operate as a waiver of such right, power, privilege or remedy or as a waiver of any preceding or succeeding breach by the other party to this agreement nor shall any single or partial exercise of any right, power, privilege or remedy preclude any other or further exercise of such or any other right, power, privilege or remedy provided in this agreement (all of which are several and cumulative and are not exclusive of each other) or of any other rights or remedies otherwise available to a party at law or in equity.

6. Any right or remedy to which either party is, or may become, entitled under this agreement or in consequence of the other's conduct may be enforced from time to time separately or concurrently with any right or remedy given by this agreement or now or afterwards provided for and arising by operation of law so that such rights and remedies are not exclusive of the other or others but are cumulative. Any right or remedy expressly included in any provision of this Agreement shall not be construed as limiting a party's rights or remedies under any other provision of this Agreement.





第七章　长难句的理解和翻译

法律文体的语句特征中最易被人垢病的就是其句子的长度。在法律文件中，尤其是普通法法系的英文法律文件中，一个普通的句子往往要占数行乃至数十行之多。据专家统计，在法律文件中，句子的平均长度约为271个单词；相比之下，科技英语句子的平均长度则只有27.6个单词。因此，给法律文件的理解、表达和翻译凭添了许多麻烦。如在下例中：

【例1】　Contractor shall fully indemnify, save harmless and defend Owner, the Utility, the Fuel Supplier, each of their subsidiaries and Affiliates, and the directors, officers, agents, employees, successors and assigns of each of them (the "Owner Indemnified Parties"), for, from and against any and all liability arising from Third Party claims, suits, losses, costs, damages, injuries, liabilities, demands, penalties, interest and causes of action, including without limitation reasonable attorney's fees (collectively, the "Damages"), directly or indirectly arising out of, resulting from or related to this Contract, including without limitation any damages to or destruction of property of, or death of or bodily injury to, Persons (whether they are employees of the Owner Indemnifies Parties, Contractor or any Subcontractors, or are Persons unaffiliated with the Project) to the extent caused or contributed to by Contractor's fault, intentional act, omission, negligence or strict liability or alleged fault, intentional act, omission, negligence or strict liability in the performance of the Services and other work thereunder or otherwise relating to this Contract or the Project or by Contractor's breach of this Contract whether or not the Owner Indemnified Parties are contributory negligent, if the claim or cause of action has arisen prior to the termination, expiration or completion of this Contract or within three years thereafter. (210 words)

上例虽然只有一个句子，但叠床架屋、翻来覆去不可谓不复杂。如果采用常规的处理手段，是很难将上句译成忠实、通顺的中文的。遇到这样的长句，我们仍可考虑采用第六章中使用过的方法。

步骤一：（找出句子的主要成分，并在下面划线）


Contractor shall
 fully indemnify
 , save harmless and defend Owner
 , the Utility, the Fuel Supplier, each of their subsidiaries and Affiliates, and the directors, officers, agents, employees, successors and assigns of each of them (the "Owner Indemnified Parties"), for
 , from and against any and all liability arising from Third Party claims
 , suits, losses, costs, damages, injuries, liabilities, demands, penalties, interest and causes of action, including without limitation reasonable attorney's fees (collectively, the "Damages"), directly
 or indirectly arising out of
 , resulting from or related to this Contract
 , including without limitation any damages to or destruction of property of, or death of or bodily injury to, Persons (whether they are employees of the Owner Indemnifies Parties, Contractor or any Subcontractors, or are Persons unaffiliated with the Project) to the extent caused or contributed to by Contractor's fault, intentional act, omission, negligence or strict liability or alleged fault, intentional act, omission, negligence or strict liability in the performance of the Services and other work thereunder or otherwise relating to this Contract or the Project or by Contractor's breach of this Contract whether or not the Owner Indemnified Parties are contributory negligent, if the claim or cause of action has arisen prior to the termination, expiration or completion of this Contract or within three years thereafter.

步骤二：（按照主句和从句或条件状语间的关系将句子分成几个相对独立和较短的部分）


Contractor shall
 fully indemnify
 , save harmless and defend Owner
 , the Utility, the Fuel Supplier, each of their subsidiaries and Affiliates, and the directors, officers, agents, employees, successors and assigns of each of them (the "Owner Indemnified Parties"), for
 , from and against any
 and all liability arising from Third Party claims
 , suits, losses, costs, damages, injuries, liabilities, demands, penalties, interest and causes of action, including without limitation reasonable attorney's fees (collectively, the "Damages"), directly
 or indirectly arising out of
 , resulting from or related to this Contract
 , including without limitation any damages to or destruction of property of, or death of or bodily injury to, Persons (whether they are employees of the Owner Indemnifies Parties, Contractor or any Subcontractors, or are Persons unaffiliated with the Project)

to the extent caused
 or contributed to by Contractor's fault
 , intentional act, omission, negligence or strict liability or alleged fault, intentional act, omission, negligence or strict liability in the performance of the Services and other work thereunder or otherwise relating to this Contract or the Project or by Contractor's breach
 of this Contract whether or not the Owner Indemnified Parties are contributory negligent,

if the claim or cause of action has arisen prior to the termination, expiration or completion of this Contract or within three years thereafter.

步骤三：（将句子的主句或主要成分放在左列，将句子的从句或修饰成分放在右列）
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【参考译文】对于直接或间接地因本合同引起或造成的或与本合同有关的第三方索赔、起诉、损失、费用、损害赔偿、伤害、债务、要求、罚款、利息和诉因（包括但不限于合理的律师费）（合称“损害赔偿”），包括但不限于人（无论是业主受偿方、承包商或任何分包商的雇员，或是与项目无关联的人）的任何财产损害或毁坏或人身伤亡，所引致的任何和一切法律责任；只要这种责任是在按照本合同进行有关服务和其他工作中或以其他方式涉及本合同或项目的而因承包商过失、故意行为、不作为、疏忽或严格法律责任或被指称的过失、故意行为、不作为、疏忽或严格法律责任所导致或促成的，或是因承包商违反本合同（不论是否因业主受偿方共分疏忽）所导致或促成的；只要该索赔或诉因在本合同终止、期满或完成之前或其后三年内发生；承包商应就上述法律责任对业主、电力公司、燃料供货商、他们各自的附属公司和关联公司以及他们的附属公司和关联公司的董事、高级职员、代理人、雇员、继承人和受让人（“业主受偿方”）作出充分弥偿、使他们免受上述法律责任的伤害并就上述法律责任为他们提供辩护。

长句的法律翻译除了在理解方面比较困难之外，在表达方面也会有诸多不便之处。下面，就长句表达的一些技巧分别作些说明。

第一节　“即”的使用

下述三例中的原译文存在一个共同的问题，即违反了中文中多用短句的原则。由于译文中的句子太长，即使读完了也很难弄懂其中的含义。因此，需要采取变通手段，将长句变成短句，使译文读起来更易懂、更流畅。下述三例将原文中的定语从句译成同位语从句，克服了译文拖泥带水、过于冗长的毛病。

【例1】　All date-related data stored electronically by or on behalf of the Company is in such a form that
 its input, processing, storage or use by or on behalf of the Company will not, directly or indirectly, cause a malfunction in any software, hardware or equipment.

【原译】由该公司或其代表以电子方法储存的所有与日期有关的资料所采用的形式使该公司或其代表储入、处理、储存或使用该等资料不会直接或间接导致任何软、硬件或设备功能失常。

【参考译文】由该公司或其代表以电子方式储存的所有与日期有关的资料采用了这样的形式，即该公司或其代表输入、处理、储存或使用该等资料不会直接或间接地导致任何软件、硬件或设备功能失常。

【例2】　If no disputes arise out of the Construction Contract prior to the approval by the Z City Power Supply Bureau of the performance test of the Plant, then all rights, liabilities and obligations of the Parties set forth in the Construction Contract shall immediately and automatically terminate and no longer be effective, provided that P Group warrants that the installation and construction of the Plant and equipment therein is free from defects and that the Plant will operate in a manner that
 will permit the Company to fulfill its obligations under the Power Purchase Contract executed by the Parties on the date hereof for one year after the approval referred to above (the "Warranty Period").

【原译】如果在Z市供电局批准电厂的测试表现之前，未就本建设合同产生任何争议，则各方在本建设合同项下规定的一切权利、责任和义务应立即自动终止并不再有效，条件是，P集团保证电厂的安装、建设及其设备均完好无缺，并且电厂在得到上述批准后能够按照容许合作公司完成由各方在签署日所签署的购电合同项下的义务的状态下运营一年（“保证期限”）。

【参考译文】如果在Z市供电局批准电厂性能测试之前未因建设合同产生任何争议，则在建设合同中规定的各方的一切权利、责任和义务应立即自动终止且不再有效；条件是，P集团保证电厂及其设备的安装和施工无任何缺陷，且电厂将以这样的方式
 运营，即合作公司可按该方式在上述批准后一年内（“保证期限”）完成由各方在本协议日期签署的购电合同项下的各项义务。

【例3】　The Company has not disclosed to any person any of its Confidential Information except where such disclosure was properly made in the normal course of the Company's business and was made subject to an agreement under which
 the recipient is obliged to maintain the confidentiality of such Confidential Information and is restrained from further disclosing it or using it other than for the purposes for which it was disclosed by the Company.

【原译】该公司并未向任何人披露其任何机密资料，但如上述披露是在该公司业务的正常运作中恰当地作出，并且作出时受制于据之收受人有义务对上述机密资料保密及被制止进一步披露或使用该等资料作该公司予以披露以外的用途的一项协议则除外。

【参考译文】该公司并未向任何人披露其任何保密资料，但如上述披露是在该公司业务的正常运作中恰当地作出并受制于下述
 协议的则除外：即
 根据该协议，收受人须对上述保密资料保密及被限制进一步披露该等资料或将该等资料用作该公司予以披露之外的用途。

【例4】　Party A is to be at liberty to release or discharge any one or more of such persons from liability under this undertaking or to compound with, accept compositions from or make any other arrangements with any of such persons without in consequence releasing or discharging any other party to this agreement and indemnity or otherwise prejudicing or affecting Party A's rights and remedies against any such other party.

【参考译文】甲方将有下述
 各项自由，即
 免除或解除上述任何一位或多位人士在本项承诺下的法律责任或者与任何上述人士了结或和解债务或作出任何其他债务安排；且在每种情况下均不因此而免除或解除本协议及弥偿保证中的其他任何方的法律责任或者以其他方式损害或影响甲方针对上述其他任何方的权利和补救。

第二节　括号的使用

括号的有效使用，也可解决译文句子过长的问题，例1就是一个典型的例子。参考译文将原文中的第二个定语从句放在括号内，既可以使主句变短，让句子的含义更为集中，又起到补充说明句中主语“All computer software”的作用。

【例1】　All computer software that has been supplied or installed by the Company since such date which performs or is or may be required to perform functions involving dates or the computation thereof has the programming, design and performance capabilities to ensure that it will not suffer or cause a malfunction.

【原译】由该公司自上述日期已提供或安装而履行或按规定或可能按规定履行涉及日期或其计算的功能的所有计算机软件具有确保其不会遭受或导致功能失常的程序、设计及性能。

【参考译文】由该公司自上述日期起提供或安装的所有计算机软件（该等软件执行、或须或可能须执行涉及日期或日期计算的功能），均具有编程、设计和执行能力以确保其不会遭受或导致功能失常。

第三节　注意中英文的句型结构的不同

另一个影响译文通顺的问题是句型结构的问题。众所周知，中英文可用于传递相同的信息，但两种语言在信息传递的文字表达方式方面，即句型结构方面，是有很大区别的。如在下例中：

【例1】　The Lessee shall not without the prior written consent of the Lessor create or permit to exist:

（i）any Security Interest over the Equipment or any part thereof or the rights of the Lessee under this Agreement; or

（ii）any Security Interest over any other assets of the Lessee if the existence of such Security Interest might prejudice the ability of the Lessee to perform its obligations under this Agreement.

【原译】承租人未经出租人事先书面同意不得设定或允许存在：

（i）对设备或其任何部分或者承租人在本协议下的权利的任何担保权益；或

（ii）如果对承租人的任何其他资产的任何担保权益可能影响承租人履行其在本协议项下的义务，则承租人不得设定或允许存在上述担保权益。

【参考译文】未经出租人事先书面同意，承租人不得：

（i）对有关设备或其任何部分或承租人在本协议项下的权利设定或允许存在任何担保权益；或

（ii）对承租人的任何其他资产设定或允许存在任何担保权益（如果该担保权益的存在可能影响到承租人履行其在本协议项下的义务的话）。

原译文的问题在于照搬英文的句式，违背了中文的表达方式，这样的译文自然叫人难以读懂。

【例2】The Borrower agrees [forthwith upon the execution of this Deed] / [at any time after an Event of Default or prospective Event of Default occurs if required by the Lender] at its own cost to effect or procure all or any of the following:

（a）transfer of all or any of the Securities to a segregated account of the Custodian with the Clearing System designated as being held for the Lender or its nominee;

（b）transfer of all or any of the Securities to such account of the Lender or its nominee with the Clearing System as the Lender may require to be held as security pursuant to this Deed;

（c）removal of all or any of the Securities from the Clearing System and delivery of all documents of title relating to the Securities and the execution of such documents as the Lender may require to:

（i）register the Securities in the name of the Lender or its nominee to be held as security pursuant to this Deed;

（ii）to ensure that the Lender continues to have a valid first priority security over such Securities thereafter.

【原译】借款人同意〔在签署本契据后立即〕／〔在发生违约事件或预期违约事件后的任何时候应贷款人的要求〕自费实施或取得下述所有或任何：

（a）将所有或任何有关证券到指定由保管人为贷款人或其被指定人持有的结算系统中的一个分立账户的转让。

（b）将所有或任何有关证券转让到贷款人可能要求按照本契约作为担保而持有的贷款人或其被指定人在结算系统的账户的转让；

（c）将所有和任何有关证券自结算系统中的删除并关于有关证券的所有权的一切文件的交付，以及签署贷款人可能要求的：

（i）按本契约作为担保持有、以贷款人或其被指定人的名义登记的有关证券的文件；

（ii）以确保贷款人对该有关证券随后继续拥有有效的第一优先担保权。

【参考译文】借款人同意〔在签署本契约后立即〕／〔如贷款人要求在发生违约事件或预期违约事件后的任何时候〕自费实施或取得下述所有或任何：

（a）转移，即
 将所有或任何有关证券转移到指定为贷款人或其被指定人持有的保管人在结算系统中的一个分立账户。

（b）转移，即
 将所有或任何有关证券转移到贷款人可能要求按照本契约作为担保而持有的贷款人或其被指定人在结算系统的账户；

（c）移出和交付，即
 自结算系统移出所有和任何有关证券并交付关于有关证券的所有权的一切文件，以及签署贷款人可能要求的：

（i）为以贷款人或其被指定人的名义登记、按本契约作为担保持有的有关证券的文件；及

（ii）为确保贷款人随后对该有关证券继续拥有有效的第一优先担保权的文件。

第四节　平行结构的使用

平行结构在法律文件起草中用得十分普遍。平行结构的使用既可以提高法律文体的语域，也可以使条文所要表达的内容更加条理分明、方便读者对条文的理解。因此，在翻译中，我们也应适当采用这种平行结构，以便在翻译中更有效地再现原文的内容。

【例1 】The Company will keep proper records
 and books of account in respect of its business and supply to the Bank
 as soon as they are available, but in any event within ninety (90) days after the end of each financial year of the Company, copies of its financial statements
 in respect of such financial year of the Company (including a profit and loss account and balance sheet) audited and certified without qualification by a firm of duly qualified auditors acceptable to the Bank and
 also at the time of issue copies of all statements
 and circulars to shareholders or to any class of creditors and
 promptly on request such additional financial or other information
 relating to the Company as the Bank may from time to time request.

【原译】公司将备存与其业务有关的妥当的记录及账簿，并在获得以下资料后尽快（但无论如何须在公司的每个财政年度完结后九十（90）天内）向银行提供：银行认为可接纳的具有适当资格的核数师行没有保留地审计及核证的、关于公司的上述财政年度的财务报表（包括损益表及资产负债表）文本；及向股东或向任何一类债权人发出的所有报表及通告文本（于发出时），并迅速应要求提供银行不时要求的与公司有关的额外财务资料或其他资料。

【参考译文】公司将备存
 与其业务有关的妥当的记录
 及账簿，并
 在获得银行认为可接纳的并由具适当资格的核数师行无保留地审计及核证的公司上述财政年度的财务报表（包括损益表及资产负债表）后尽快（但无论如何须在公司的每个财政年度结束后九十（90）天内）向银行提供该等报表的副本
 ，在向股东或向任何级别债权人发出任何报表及通告时向银行提供所有该等报表及通告的副本
 ，及在接获请求时迅速向银行提供
 银行不时要求的与公司有关的额外的财务资料或其他资料
 。

上例中，译文重复使用“向银行提供”五个字，句子中采用的平行结构，既与中文的表达方式相一致又条理分明地再现了原文的内容。取得了很好的翻译效果。

本章翻译练习

1. The Company agrees that the Manager may refrain from rendering any advice or services concerning securities of companies of which any of the Manager's, or affiliates of the Manager's officers, directors, or employees are directors or officers, or companies as to which the Manager or any of the Manager's affiliates or the officers, directors and employees of any of them has any substantial economic interest or possesses material non-public information, unless the Manager either determines in good faith that it may appropriately do so without disclosing such conflict to the Company or discloses such conflict to the Company prior to rendering such advice or services with respect to the Account.

2. Party A further unconditionally and irrevocably agrees to indemnify Party B against all actions, proceedings, claims, demands, losses, liabilities, damages, costs, charges and expenses of whatever nature which may result or which Party B may incur or sustain directly or indirectly arising from or in connection with the Guarantee and to repay to Party B immediately all amount paid by Party B in connection with said Guarantee, together with all costs of collection, including reasonable attorney's fees if permitted by law, which may be incurred by way of legal proceedings or otherwise.

3. Each of the parties shall at all times use his best endeavours to keep in strictest confidence and not divulge, communicate or disclose to any person or use or exploit for his own purposes or those of any other person any information of a confidential nature made known or acquired by him at any time and relating to the Company, any of the Subsidiaries or any other party and shall not use or disclose any such information except with the consent of the Company or the party to which the information relates or to the extent required by an order made by a court of competent jurisdiction or to the extent otherwise required by law or by any regulatory or other authority or in connection with legal proceedings arising out of this Agreement or such proceedings concerning any matter relating to or in connection with the Company, or in the case of information relating to the Company, for the advancement of the business of the Company provided that the obligations of confidentiality in this clause shall cease to apply to any information which is in the public domain (otherwise than by breach by any party of his said obligations). (199 words)

4. Notwithstanding anything herein to the contrary, the Security Agent may require the receipt, and shall not be required to take or refrain from taking any action until such receipt, of security satisfactory to it, whether by way of payment in advance, indemnity or otherwise, against any cost, expense, liability or loss (including without limitation legal fees) which it will or may incur in initiating or taking any proceedings or actions thereunder or arising out of or in connection with the Common Security Documents before it commences those proceedings or takes that action.

5. Contractor agrees to and does hereby accept full and exclusive responsibility and liability for the withholding and payment of any and all taxes and contributions levied or assessed against Contractor for Unemployment Insurance and for Old Age Retirement Benefits, pensions and annuities now imposed, or hereafter imposed, by the national, provincial or local governments with respect to, assessed against or measured by wages, salaries or other remuneration paid to persons employed by Contractor in connection with the Services or other work thereunder.

6. Party A shall not be liable for and the Contractor shall indemnify and keep Party A indemnified on demand and on a full and continuous basis against all liabilities and losses of Party A and all incidental legal and other costs and expenses which Party A may reasonably incur in respect of any and all claims, actions and complaints for or in respect of any loss and damages or injury arising out of, in connection with or caused directly or indirectly by the Contractor's breach of any of the provisions under this Agreement or as a result of any wilful or negligent acts or omissions of the Contractor, its officers, agents or employees.





第八章　法律翻译的一般技巧

基于法律翻译自身的特点，法律翻译技巧可分为“共性”和“个性”两个方面，即法律翻译的“一般技巧”和法律翻译的“特殊技巧”。所谓法律翻译的“一般技巧”，是指那些在其他不同类别的翻译中也经常用到的翻译技巧。即使是“一般技巧”，也应有主次之分。有些技巧，如增词减词法、重复法、肯定否定译法、主动被动译法、转换法等，在法律翻译中尤为重要。

第一节　增词减词法

增词减词法指的是根据原文上下文的意思、逻辑关系，以及译文语言的句法特点和表达习惯，在翻译时增加原文字面上没有但实际已包含在内容之内的词，或减去原文中虽有但译文表达已显多余的词的一种方法。应该指出的是，增词减词法必须防止两种倾向：一是添枝加叶，任意发挥；二是避难就易，随意删减。刘天民先生更用“死译”和“胡译”来说明不恰当的增词或减词。他说：“凡中文的字眼应省而不省，译文就容易变成死译；凡原文并无其意而任意增加，译文就成了胡译。”因此，切忌有人将增词减词法作为死译、胡译的借口。这里须要强调指出的是，为确保法律翻译的准确性，只有在不得不增减词量时才酌情予以增减，如能避免增减应尽量予以避免。

【例1】Party A shall be responsible at its own cost for the timely provision of all utilities and related installations to such locations close to the boundary of the areas comprising the Expressway, the Ancillary Facilities, the Service Facilities and the Adjacent Land Parcels as designated by Party B and the Operator that
 may, in the opinion of Party B and the Operator, be required for the development, operation and maintenance thereof
 , provided that Party B shall pay Party A its normal and reasonable costs in providing the electricity and water consumed in the performance of such development, operation and maintenance works.

【参考译文】甲方应负责及时提供通往乙方及经营者指定的、紧靠构成高速公路、附属设施、服务设施及毗邻地块的区域边界各地点的所有公用事业设施及配套安装，费用由自己承担；这些公用事业设施及配套安装
 ，在乙方和经营者看来，可能是高速公路、附属设施、服务设施及毗邻地块
 的开发、运营和维护所需要的；但条件是：乙方应向甲方支付其在从事上述开发、运营和维护工作中提供所耗水、电的正常和合理的费用。

在第二章法律文体的语义特征中讲到“herein”、“thereof”这类词的用法。由于其用词简练、语义明确，律师在起草文件时习惯于使用这类法律惯用语。但由于中文法律用语中尚无完全对应的用语，因此给翻译带来一定的困难。通过对原文的理解，我们知道代词“that
 ”指“all utilities and related installations”，副词“thereof
 ”中的“there-”指“the Expressway, the Ancillary Facilities, the Service Facilities and the Adjacent Land Parcels”。因此，为避免语义含糊不清，我们在翻译时须采用增词法将它们所代表的具体内容清楚地表达出来。

【例2】There is a recognized distinction between general and regional rules of international law, that is to say between, on the one hand
 , rules which, practically speaking, are of universal application, and, on the other hand
 , rules which have developed in a particular region of the world as between the states there located, without becoming rules of a universal character.

【参考译文】在国际法的一般性规则和地区性规则之间存在一种公认的差别；也就是说，一般性规则实际上具有普遍适用性，而地区性规则是在位于世界的某个特定地区内的国家之间发展起来的，因此不具有普遍适用性特点。

上文是一个减词的例子。原文用了“on the one hand”和“on the other hand”，译文中仅用了个“而”字，但这种对比关系已表达得十分清楚。如果硬要译成“一方面”和“另一方面”，则反而显得不自然。

【例3】Without limiting those general words of exclusion there are excluded
 , in particular, warranties and condi
 tions as to
 title, quiet possession, satisfactory quality, fitness for any particular, or any, purpose and as to
 description, either as regards the Assets or any asset the use of which by the Purchaser may be permitted under this agreement.

【参考译文】在不限制那些有关排除的一般用词的条件下，下述保证和条件，尤其是关于业权、不受干扰的管有、令人满意的质量、适合任何特定用途或任何用途的保证和条件
 以及在对本资产或买方可能按本协议获准使用的任何资产的描述中的保证和条件
 ，则被排除在外。

【例4】The Vendor shall procure that neither the Vendor nor the Company shall do, allow or procure any act or omission before Completion which
 would constitute a breach of any of the Warranties if they were given at any and all times from the date of this Agreement to Completion or which would make any of the Warranties inaccurate or misleading if they were so given.

【参考译文】卖方应确保卖方或本公司在成交前不得进行、允许或促使进行下述任何作为或不作为，即该作为或不作为
 可能构成违反任何保证（若该等保证
 是在自本协议日期至成交期间任何时候作出的），或该作为或不作为
 可能使任何保证不准确或有误导性（若按上述方式
 作出该等保证）。

第二节　重复法

【例1】The Company shall purchase other insurance policies at such time and in such amounts and with such terms as deemed appropriate by the Board of Directors.

【原译】在董事会议为合适的时候，合作公司还应购买其他保险，金额和条款也由董事会确定。

【改译】合作公司应在董事会认为适当的
 时候以董事会认为适当的
 金额及董事会认为适当的
 条款购买其他保单。

【例2】If Party A fails
 to deliver
 the land to Party B in accordance with the time limit specified herein (or to refund
 the Down Payment in accordance with Article 4), it shall pay a delay penalty to Party B at the rate of one half of one percent of the transfer fee already paid by Party B for each day of delay.

【参考译文】甲方如果未按本合同规定的期限向乙方交付用地（或未按第4条的规定退还定金），每延迟一日按乙方已支付的转让费的0.5％向乙方支付滞纳金。

英语是一种有屈折变化的（inflectional）语言，因此可以轻易看出不定式“to deliver”和“to refund”（尽管在括号内）是动词“fail”的宾语，其要表达的意思是具体和明确的。但中文是一种无屈折变化的语言，如果不重复“未”，就有可能使人产生误解，因此应在法律翻译中尽量予以避免。同样，为避免产生疑义，可靠的做法是重复一下谓语动词“拒绝”。

【例3】In any arbitration proceeding, any legal proceeding to enforce any arbitration award and in any legal action between the Parties pursuant to or relating to this Contract
 , each Party expressly waives the defense of sovereign immunity and any other defense based on the fact or allegation that it is an agency or instrumentality of a sovereign state. Any award of the arbitrators shall be enforceable by any court having jurisdiction over the Party against which the award has been rendered, or wherever assets of the Party against which the award has been rendered can be located, and such award shall be enforceable in accordance with the "United Nations Convention on the Reciprocal Enforcement of Arbitral Awards (1958)" (except where reservations are made by the PRC).

【参考译文】在根据本合同进行或与本合同有关的
 双方之间的任何仲裁程序中，在为执行根据本合同进行或与本合同有关的
 双方之间的
 任何仲裁裁决的任何法律程序中及在根据本合同进行或与本合同有关的
 双方之间的任何法律诉讼中，每一方明示放弃以主权国豁免权为理由的辩护和放弃以其事实是或声称是主权国的机构或部门为理由的任何其他辩护。仲裁员的任何裁决应可由对败诉方行使管辖权或对败诉方资产所在地行使管辖权的任何法院执行，同时也可按照《（一九五八年）联合国承认及执行外国仲裁裁决公约》（但中国声明保留的除外）执行。

本例有两处善用了重复法。一是将短语“pursuant to or relating to this Contract”译成“根据本合同进行或与本合同有关的”，因此在该短语中将“本合同”三字重复了一次。二是本例中，根据中文的行文特点，又将短语“根据本合同进行或与本合同有关的”重复了三次。且这些重复都不是可有可无的，而是必不可少的。这里须强调指出的是，为确保法律翻译的准确性，只有在不得不重复时才酌情予以重复，如能避免重复应尽量加以避免。如在下例的原译文中：

【例4】The amount of this adjustment shall be paid by the Venders, in the event of any shortfall and by the Purchaser, in the event of any excess, in the manner provided for in Clause 6. 2(b), not later than 10 Business Days after the delivery of the Audited Closing Accounts to the Venders and the Purchase.

【原译】如出现任何不足额，该调整的金额须由各卖方按第6.2（b）条规定的方式在向各卖方及买方交付审计结算账目后不迟于10个营业日内支付，但如出现任何超出额，该调整金额须由买方按第6.2（b）条规定的方式在向各卖方及买方交付审计结算账目后不迟于10个营业日内支付。

【改译】该项调整的金额须按第6.2（b）条规定的方式和在向各卖方及买方交付审计结算账目后不迟于10个营业日内由各卖方（如出现任何不足额）或由买方（如出现任何超出额）支付。

原译文出现了不必要的重复，因而使译文更显累赘。

第三节　肯定否定译法

中英文的表达习惯存在很大的区别，其中之一就是英文常常否定主语，中文则常常否定谓语。因此，在翻译时我们就要注意到中英文的这种不同表达特点。例如在下例中：

【例1】No party shall issue or make any public announcement or disclose any information regarding this agreement.

【参考译文】任何一方
 均不得
 发出或作出有关本协议的任何公告或披露有关本协议的任何资料。

【例2】In no event shall Party A and Party B purchase less than a minimum of seven thousand hours of production at the rated capacity of the Power Plant.

【原译】无论如何，甲方和乙方均不得按电厂的额定容量购买少于7000小时的最低电量。

【改译】甲方和乙方在任何情况下均须按电厂的额定容量购买不少于7000小时的最低电量。

【例3】No
 exercise or failure to exercise or delay in exercising any right, power or remedy vested in either party under, or pursuant to, this Agreement shall constitute a waiver by that party of that or any other right, power or remedy.

【参考译文】本协议任何一方行使、未行使或延迟行使本协议项下或依据本协议获赋予的任何权利、权力或补救方法，不得构成该方放弃上述或任何其他权利、权力或补救方法。

要注意上例中的“No”不是用来否定“exercise”的，而是用来否定句子的全部主语“exercise or failure to exercise or delay in exercising”的，不然就没法解释“No exercise”与“failure to exercise”的区别。

【例4】The Parties agree that the Transaction shall not be submitted
 for approval of the Transaction by the Zhuhai Foreign Trade and Economic Cooperation Bureau until
 the Purchase Price has been paid in accordance with Article 3.

【参考译文】双方同意，在购买价按照第3条的规定获得支付之后将有关交易提交珠海市外经贸局批准。

上例中的“shall not be submitted”并不具有否定含义，它只是“until”一词的要求。“Until”须与表示连续性动作的动词用在一起。如果与无连续性动作的动词（如“submit”）用在一起，则须采用否定形式，使动作具有连续性。

第四节　主动被动译法

【例1】The provisions of paragraph (a) above shall not apply to Information that can be shown to be known by the receiving Party by written records
 made prior to disclosure of such Confidential Information by the disclosing Party.

(* the information that can be shown to be known by the receiving Party by written records ＝ the information that written records can show that the receiving party knows)

【参考译文】上述（a）款的规定不适用于披露方披露该等保密资料前作出的书面记录显示接受方已经知道的资料。

第五节　转换法

转换法是翻译时最为常用的一种变通手法，是突破原文词、句格局，化阻滞通行文的重要方法。许多生硬、别扭、拖沓的欧式中文往往都是没有注意正确应用转换法的结果。转换法又可分为词类转换法、词序调整法、换位法。

一、词类转换法

【例1】By delegating the spare parts and service responsibility to the dealers, the Joint Venture and its dealers draw another clear distinction between themselves and their competitors.

【参考译文】通过把提供零部件和维修的责任交由经销商代为履行，合营企业和其经销商可再度将他们自己和他们的竞争者清楚地区别开来。

【例2】The Parties agree that any restructuring shall not adversely affect the economic interests of the Parties.

【参考译文】双方同意，任何重组不得给双方的经济利益带来不利影响。

在例1中，英文名词“distinction”被转换为中文动词“区别”。相应地，英文动词“clear”被转换为中文副词“清楚地”。在例2中，英文名词“affect”被转换为中文名词“影响”。相应地，英文副词“adversely”被转换为中文形容词“不利”。

【例3】By signing in the space indicated below and returning a signed copy to the undersigned, you signify your acknowledgment of the above points 1 to 6, and undertake that ABC Company will not interfere with, or object to, the registration and use of our "ICL (Stylised)" trademark (Reg. No. 947824) or our corresponding trademark "ICL (Plain Letters)" in the PRC in respect of the designed services.

【原译】贵司通过在以下所示位置签署并将已签署的副本交回我司即表示贵司认知以上第1至第6点，并且承诺ABC公司将不会干涉或反对我司的“ICL（艺术体）”商标（注册号：947824）或我司的相对应商标“ICL（普遍字母）”在中国就指定服务的注册和使用。

【改译】贵方通过在以下所示位置签署并将已签署的副本交回我方，表示贵方认知以上第1至第6点，并且承诺ABC公司将不会妨碍或反对我方在中国就指定服务注册和使用
 “ICL（艺术体）”商标（注册号：947824）或我方相应的“ICL（普遍字母）”商标。

二、词序调整法

【例1】The Company will retain its full power and authority to use such inventory and assets and to continue to conduct its business after the transfer of the Purchased interest and will not violate any PRC laws and regulations.

【原译】在转移购买权益后，公司将保留其使用上述存货和资产的充分权力和授权和继续经营其业务，并且不会违反任何中国法律和条例。

【改译】本公司将保留使用上述存货和资产以及在转移购买权益后继续经营其业务的充分权力和授权，并且不会违反任何中国法律和条例。

我们有时需要在表达方面作些变通，打破原文的结构模式，用目的语的习惯方法来表达，以便使译文明白流畅。以下文为例，如拘泥于原文的句型结构，就很难有条不紊地将译文的意思表达清楚。

【例2】The amount is equal to "Net Anticipated Profit" of the Company for a period equal to the lesser of (a) five (5) years following the termination of the Joint Venture Contract and (b) the remainder of the Joint Venture Term (as such term may have been extended pursuant to applicable laws and regulations), discounted to its present value.

【原译】该款额相等于公司在与（a）合作经营合同终止后五（5）年，及（b）合作期限的剩余部分（该期限可能已根据适用法律和条例延长），两个期间中较短者相等的期間内的“预期净利润”的金额，该金额已贴现为其现值。

【改译】该款额相等于公司在下述（a）或（b）时段内（两时段中以时间较短者为准）的“预期净利润”的折现金额：（a）合作经营合同终止后五（5）年，及（b）合作期限（该期限可能已根据适用法律和法规延长）内的剩余部分时间。

三、换位法

【例1】The Seller may use the funds in the Contingency Account to offset the Seller's revenue shortfall under this Contract arising from exchange rate fluctuations
 to the extent that such revenue shortfall has not been fully recovered by the Seller through the foreign exchange adjustment mechanism provided for in the calculations of BP1 and BP2 in Exhibit IX.

【原译】卖方可以应用应急账户的资金来抵消卖方在本合同项下由于汇率波动而产生的收入短缺，但仅在上述收入短缺没有从卖方通过附件九规定的计算BP1和BP2的外汇调整机制中得到全部收回的范围内。

原译文将由“to the extent that”引导的程度状语从句放在句后，不符合中文的表达习惯。但如果将从句放在句首，“such revenue shortfall”就得与“the Seller's revenue shortfall under this Contract arising from exchange rate fluctuations”调换位置。因此，应改译为：

“如果卖方未能通过附件九中为计算BP1、BP2规定的外汇调整机制全部收回其在本合同项下由于汇率波动而产生的收入短缺
 ，卖方可用应急账户的资金来抵消该收入短缺
 。”

【例2】This Agreement shall be terminated by either Party
 before its normal term, without prejudice to any damage or legal redress that it may be entitled to, in the event the other Party
 fails to comply with any of the provisions of this Agreement and does not remedy the violation or breach within thirty (30) days after it has been notified of it.

【原译】如果另一方未遵守本协议的任何规定并且在其获得通知违约后三十（30）天内未补救违约，在不损害任何一方有权获得的任何损害赔偿或法律补救方法的情况下，另一方可在本协议的正常期限届满前终止本协议。

原文中主句在前从句在后，因此主句中用“either Party”，从句中用“the other Party”。但在中文表达时，我们一般会按中文习惯将从句放在主句的前面。这时，主句中的“either Party”和从句中的“the other Party”也要对调。不然，就有可能出现原译文中“另一方未遵守……，另一方可……终止本协议”的情况。因此，上句应译为：

“如果任何一方
 未遵守本协议的任何规定并且在其获得通知违约后三十（30）天内未补救违约，另一方可在不损害其有权获得的任何损害赔偿或法律补救方法的情况下，在本协议的正常期限届满前终止本协议。”

【例3】This Agreement may be immediately terminated by one of the Parties, without compensation from either side, in case of bankruptcy, winding up, or legal or factual, direct or indirect, taking over by a third party of the other party.

【原译】如果另一方破产、结束营业或第三方在法律上或事实上直接或间接接收另一方，任何一方
 可立即终止本协议，任何一方无须作出补偿。

【改译】如果一方破产、结束营业或在法律上或事实上直接或间接地被第三方所接管，另一方可立即终止本协议，任何一方无须就此作出赔偿。

任何一方应包括另一方，因此原译文显然是荒谬的。

【例4】In the event of any dispute, controversy or claim arising in connection with this Agreement or arising out of or relating to any provision of this Agreement or the breach thereof, the Parties shall try to settle the problem amicably between themselves.

【原译】就本协议产生的或因本协议的规定或其违反产生或与此有关的任何争议、争论或索赔时，双方应尝试友好地解决问题。

【改译】如有任何争议、争论或索赔，且其产生与本协议有关、或起因于或关系到本协议的任何规定或对本协议任何规定的违反，双方应设法在双方之间友好地对问题加以解决。

本章翻译练习

1. If during the Extension MOFTEC and SAIC decline to approve Party B' s application and to issue an amended business license, Party B may recover from Party A, without interest, the Down Payment.

2. IT WAS FURTHER RESOLVED THAT any of the directors of the Company be authorized to execute any documents and to do all things and take all steps as in his opinion might be desirable or necessary on behalf of the Company in connection with the Removal and Appointments including without limitation, the affixing of seal on any documents in accordance with the articles of association of the Company and to cause the necessary documents in connection with the Removal and Appointments to be registered or filed with the relevant authorities in the People's Republic of China.

3. Each of the Licensee and the Owner acknowledges that, in entering into this Agreement, it does not do so in reliance on any representation, warranty or other provision except as expressly provided in this Agreement, and any conditions, warranties or other terms implied by statute or common law are excluded from this Agreement to the fullest extent permitted by law.

4. Neither the Company nor the relevant Subsidiary nor the Purchaser shall be required to take any such action unless the Vendors shall have produced to them the opinion of leading Counsel practicing in the relevant area of law that such action is reasonable.

5. No party shall issue or make any public announcement or disclose any information regarding this agreement unless prior to such public announcement or disclosure it furnishes all the parties with a copy of such announcement or information and obtains the approval of such persons to its terms provided that no party shall be prohibited from issuing or making any such public announcement or disclosing such information if it is necessary to do so in order to comply with any applicable law or the regulations of a recognised stock exchange.





第九章　法律翻译的特殊技巧

我们在第八章讨论了法律翻译的一般技巧，现在我们来讨论法律翻译的特殊技巧。正如我们在上文中所论及的，翻译文体有其自身的语义和语句特征，因此在进行法律翻译时，自然要采用一些与这些语义和语句特征相适应的特殊技巧。法律翻译的特殊技巧可说是本教程中最重要的部分，也是实用性最强的部分。它包括定义术语、法律惯用语、关于“Shall”和“May”的翻译以及标准条款等内容。

第一节　定义术语

一、定义术语的概念和用途

除了前面讲过的法律术语之外，还有一种术语，即定义术语（Defined Terms/Capitalized Terms）值得在此一提。为了对法律文件中所用的术语作出更为详尽具体的规定，以便使其与一般用语严格区分开来，法律文件常对某些词语另行予以定义，这些另行予以定义的词语在法律文件中称为定义词语。定义术语常被用在一份或多份相关的法律文件中，具有在该等法律文件中所赋予的特定的含义。定义术语常被律师用于起草法律文件（如合同、协议等），以收简洁、具体、全面之效。如在下例中：

【例1】A "Person" includes any individual, company, body corporate or unincorporate or other juridical person, partnership, firm, joint venture or trust or any federation, state or subdivision thereof or any government or agency thereof.

【参考译文】凡提及“人”，包括任何个人、公司、法人团体或非法人团体或其他法人、合伙企业、商号、合营企业或信托，或任何联邦、国家或其分部，或其任何政府或机构。

上例中“Person”一词，远较我们平时所用的“人”的概念要广，它不仅用来指“自然人”，而且用来指“公司、法人团体或非法人团体或其他法人、合伙企业、商号、合营企业或信托，或任何联邦、国家或其分部，或其任何政府或机构”。如果不对“Person”一词进行重新定义，我们就不可能将其与现有的这一特定概念联系起来；如果不对“Person”一词进行重新定义，我们就得在文件中不厌其烦地重复表述这一概念。有了定义术语，我们就可以使法律文件中所要表达的概念更加简洁、具体、全面。

【例2】"Law" and/or "Regulation" includes any constitutional provisions, treaties, conventions, statutes, acts, laws, decrees, ordinances, subsidiary and subordinate legislation, orders, rules and regulations having the force of law and rules of civil and common law and equity.

【参考译文】凡提及“法律”及／或“法规”，包括任何宪法规定、条约、公约、成文法、法案、法律、法令、条例、附属和从属立法、指令、具有法律效力的条例规定，以及大陆法、普通法和衡平法规则。

在中国法律中，“法律”和“法规”的概念是固定的，前者由立法机构（即全国人大）所制定，后者由行政机构（即国务院）所制定。律师如果想在所起草的具体法律文件中突破（扩大或缩小）这两个中国法律术语的固定概念（如上例所示），就必须对它们另行定义。

1．简洁

【例1】"SAIC" means the State Administration for Industry and Commerce of the People's Republic of China.

【参考译文】“工商局”指中华人民共和国国家工商行政管理总局。

【例2】"Commission" the Securities and Futures Commission established under Section 3 of the Securities and Futures Commission Ordinance and continuing in existence under Section 3 of the Securities and Futures Ordinance.

【参考译文】“证监会”指根据《证券及期货事务监察委员会条例》第三条设立并据《证券及期货条例》第三条持续存在的证券及期货事务监察委员会。

许多企业和部门的名称很长，为了节省篇幅便于称呼，可考虑采用定义术语，如“工商局”、“证监会”等。

2．具体

【例1】"Authorization" includes any approvals, consents, licences, permits, franchises, permissions, registrations, resolutions, directions, declarations and exemptions.

【参考译文】“授权”包括任何批准、同意、执照、准许、特许权、许可、注册登记、决议、指示、声明和豁免。

【例2】"Governmental Authority
 " means a central, provincial or local government; a political subdivision of any of the foregoing; any other governmental, judicial, public or statutory instrumentality, authority, body, agency, or entity; and any instrumentality, agency, corporation (unless such corporation does not exercise governmental functions) or commission under the direct or indirect control of such government.

【参考译文】“政府部门
 ”指任何中央、省级或地方政府；上述任何中央、省级或地方政府的行政区；任何其他政府、司法、公共或法定部门、机关、团体、代理机构或实体；以及受该政府直接或间接控制的任何部门、代理机构、公司（不行使政府职能的公司除外）或委员会。

【例3】An "order" includes any judgement, injunction, decree, determination or award of any court, arbitration or administrative tribunal.

【参考译文】凡提及“指令”，包括任何法院、仲裁庭或行政法庭的任何判决、禁制令、法令、决定或裁决。

【例4】"Value Added Tax" or "VAT" means the tax referred to as value added tax in the Provisional Regulations of the People's Republic of China Concerning Value Added Tax, promulgated by the State Council of the People's Republic of China on 13 December 1993 or any tax of a similar nature which replaces such tax.

【参考译文】“增值税”或“VAT”指中华人民共和国国务院于1993年12月13日颁布的《中华人民共和国增值税暂行条例》中所指的增值税税项，或取代该增值税的任何类似性质的税项。

尤其是在涉外经济合同中，由于当事人双方所在的国家不同，语言和法律也不同，各方对某一术语的解释和使用也不完全一样，为避免在实施合同的过程中发生分歧，推卸责任或造成纠纷，必须在释义部分将合同中使用的重要术语作出具体的定义。

3．全面

【例1】"Tax" includes any tax, levy, duty, charge, impost, fee, deduction or withholding of any nature now or hereafter imposed, levied, collected, withheld or assessed by any taxing or other authority and includes any interest, penalty or other charge payable or claimed in respect thereof and "taxation" shall be construed accordingly.

【参考译文】凡提及“税款”，包括任何税务机关或其他政府部门现在或日后征收、课征、收取、预扣或评定的任何性质的税款、征费、关税、收费、课税、费用、扣减或预扣款，并包括就此应支付或被要求支付的任何利息、罚款或其他收费，“税项”应相应地予以解释。

【例2】"Affiliate" shall mean any company which, through ownership of voting stock (shares) or otherwise, directly or indirectly, is controlled by, under common control with, or in control of a Party; the term "control" meaning ownership of fifty percent (50％) or more of the voting stock (shares) of a company, or ownership of fifty percent (50％) or more of the registered capital, or the power to appoint the general manager, or the power to appoint or elect a majority of the directors of a company, or the power to direct the management of a company or appoint other principal persons in charge of an enterprise or other entity.

【参考译文】“关联公司”指通过拥有有表决权的股票（股份）或其他方式直接或间接地被一方控制的、与一方同受控制的或控制一方的任何公司；“控制”一词的意思是拥有一家公司百分之五十（50％）或以上有表决权的股票（股份），或拥有一家公司百分之五十（50％）或以上的注册资本，或有权委派一家公司的总经理，或有权委派或选举一家公司的多数董事，或有权掌握一家公司的管理或委派主管一家企业或其他实体的其他主要负责人。

二、定义术语的翻译

1．形式

经定义的词语在英文合同中常用大写英文字母来表示以示区别，因此又称为“Capitalized Terms”。在读英文合同时，如碰到大写字母的术语，我们就知道这是定义术语，其概念在文中另有定义，不可作一般用语解释。因此，使用起来也非常方便。但由于中文字无大小写之分，这种“Capitalized Terms”在英译中时很难找到对应的表达形式。有人建议采用加引号、变换字体、底部划线等方式来表示定义术语，但都不甚理想。一是译文中出现大量的引号、不同字体或底部划线会影响文章的美观，二是文字处理时十分麻烦。人们目前所采用的方式通常有以下几种：

方法一：按原文翻译，例如：

"Articles" means the Articles of Association of the Exchange.

“章程”指本交易所的组织章程。

但这种方式仅限于文中不会出现其他的“章程”，不至于造成混淆。

方法二：在译文前加“本”字，例如：

"Exchange" means the Stock Exchange of Hong Kong Limited.

“本交易所”指香港联合交易所有限公司。

但这种方式仅适用于“本公司”、“本合同”、“本协议”等，不能适用于本指以外的概念。

方法三：在译文前加“有关”，例如：

"Group" means the issuer or guarantor and its subsidiaries, if any.

“有关集团”指发行人或担保人及其附属公司（如有）。

这种方式用得比较广泛，但过多采用这种方式，又会影响文章的可读性，例如在“the Portion of the Building on the Land in the Area”中，短短的一行字出现四个定义术语，如全用“有关”来显示定义术语，就得译成“有关区域内有关土地上有关建筑物的有关部分”，读起来自然会觉得怪里怪气。

方法四：在译文前加上限定词，例如：

"Regulations" means the same meaning as in rule 19A. 04.

“特别规定”一词的涵义与《上市规则》第19A.04条中该词的涵义相同。

上例中，在“规定”前加上“特别”二字，旨在将其与其他的“规定”区别开来，达到定义术语的目的。

2．内容

【例1】"Know-how
 " means the technical data and knowledge of Licensor which is necessary to enable Licensee to assemble or manufacture a particular Licensed Product. The term Know-how includes: copyrights, maskworks, industrial designs, inventions, whether patented, unpatented or unpatentable; recorded and unrecorded discoveries; secret processes; secret formulas; and published and unpublished technical information of any kind which is necessary to assemble or manufacture Licensed Products. Such Know-how includes:

1. The prints and designs for the manufacture of the Licensed Products;

2. Manufacturing information, such as assembly drawings, material specifications, technical specifications, parts lists and assembly specifications; and

3. Technical and commercial application of the Licensed Products and marketing expertise and experience.

【参考译文】“诀窍”指使被许可人能够组装或制造特定的许可产品所需的许可人的技术数据和知识。“诀窍”一词包括组装或制造许可产品所需的任何种类的著作权、掩模图、工业设计、已取得专利的、未取得专利的或不能取得专利的发明、已记录的和未记录的发现、秘密工艺、秘密配方、已公开和未公开的技术资料。上述诀窍包括：

1．制造许可产品的图片和设计；

2．制造资料，例如组装图纸、材料规格、技术规格、零件清单和组装规格；及

3．许可产品的技术和商业运用及推销专门知识和经验。

第二节　法律惯用语


If and only if


如果是并仅如果是

如果及仅如果

在……的情况下，……亦只有在……的情况下

Cf. if any（如有的话）

【例1】The Registrar shall approve a proposed denomination for a variety if
 , and only if
 , in the opinion of the Registrar, it complies with the prescribed requirements.

【参考译文】在处长认为某一品种的建议名目符合订明规定的情况下，他须批准该建议名目，亦只有在该情况下他方可批准该建议名目。

【例2】A firm may state on the letterhead of all the letters issued in accordance with subrule (2): the name of any principal of the firm who is not ordinarily resident in Hong Kong, if and only if
 there is a description of the person as being non-resident in Hong Kong.

【参考译文】任何律师行可在按照第（2）款发出的所有笺头上述明：如果是并仅如果是
 有说明该律师行中某主管并非居于香港者，则可述明该名并非通常居于香港的主管的姓名。

Unless and until

除非与直至

【例1】Where the bankrupt was carrying on the business of a bank, any creditor who is a depositor, whether on current, savings, deposit, fixed deposit or other account, shall, unless and until
 the Official Receiver by notice in writing requires him to make a formal proof of debt, be deemed to have proved his debt for voting purposes, for the net balance to his credit in the books of the bank on all his accounts taken together, at the date of the bankruptcy order.

【参考译文】破产人如经营银行业务，而任何债权人是有关银行的存户，则不论其账户是来往、储蓄、存款、定期存款或其他账户，该债权人须当作就表决事宜而言，已就在破产令的日期按银行簿册所记其所有账户贷方合算所得的净余额，证明其债权；除非与直至
 破产管理署署长以书面通知要求该债权人作出正式的债权证明。

In the event that

在……情况下

在……时

一旦

Cf. in the event of（在……情况下）

【例1】In the event that
 VAT is chargeable on the transfer of any of the Assets pursuant to this agreement then subject to
 the receipt by the Purchaser of a valid VAT invoice or invoices relating to such Assets the Purchaser shall pay to the Vendor (in addition to the consideration referred to in Article 5. 2) an amount equal to the amount of VAT payable in respect of
 the same together with any penalty or interest incurred for late payment of such tax.

【参考译文】如果
 应对以本协议为依据而进行的任何有关资产的转让收取增值税，则买方应在收到一张或多张关于该有关资产的有效增值税发票的规限下
 ，（除了第5.2条所提及的代价之外）向卖方支付一笔相等于应就该有关资产支付的增值税加上因逾期缴付该税款而招致的任何罚款或利息的款额。

【例2】In the event of
 any conflict between the provisions of this agreement and the provisions of the Articles of Association the provisions of this agreement shall prevail.

【参考译文】如果本协议的规定与章程的规定之间有任何抵触，应以本协议的规定为准。

【例3】In the event of
 any difference or dispute arising between the parties as to the construction of this agreement the same shall be determined by an arbitrator appointed in accordance with the Rules of Arbitration of the London Chamber of Commerce.

【参考译文】在双方就本协议的解释发生任何分歧或争议时，应由按照伦敦商会仲裁规则指定的仲裁员予以决定。

To the extent (that)

在……的范围内

在……的限度内

Cf. to the extent of（在……的范围内）

【例1】Party A shall agree that to the extent
 that Party B fails to perform any obligation hereunder, Party A is not released from the performance of this contract.

【参考译文】甲方应同意，只要
 乙方未履行在本合同项下的任何义务，甲方不被免除履行本合同的义务。

【例2】To the extent
 that any provision of this agreement conflicts with any provision in any schedule to this agreement, this agreement shall prevail in all circumstances.

【参考译文】如果本协议的任何规定与本协议附件的任何规定有抵触，应在所有情况下以本协议为准。

In so far as

只要

就……而言

Cf. in so faronly as（只以……为限）

in so far as is practicable（在切实可行范围内）

【例1】The Warranties and all other provisions of this Agreement, insofar as
 the same shall not have been performed at Completion, shall remain in full force and effect notwithstanding Completion.

【参考译文】有关保证及本协议的其他所有规定，只要在成交时仍未履行，不论成交与否，应持续充分有效。

【例2】In so far as
 a direction requires anything to be done or not done at a place outside Hong Kong, the direction shall have effect notwithstanding
 anything contained in any contract (whether a Hong Kong contract or not), and accordingly, where such a direction is inconsistent with anything in such a contract, it shall (without prejudice to
 any proceedings in a court other than a Hong Kong court) be construed as requiring compliance with the direction notwithstanding
 that compliance would be in breach of that contract.

【参考译文】凡
 任何指示规定在香港以外地方作出或不作出任何事情，该指示须具有效力，即使任何合约（不论是否香港合约）载有任何规定，并且据此，凡该指示与上述合约内的任何规定相抵触的，（在不损害在香港法院以外的其他法院进行的任何法律程序的情况下）须解释为规定遵从该指示，即使遵从该指示会违反该合约。

【例3】　Any party to whom the summons for directions is addressed must so far as practicable
 apply at the hearing of the summons for any order or directions which he may desire as to any matter capable of being dealt with on an interlocutory application in the action and must, not less than 7 days before the hearing of the summons, serve on the other parties a notice specifying those orders and directions in so far as
 they differ from the orders and directions asked for by the summons.

【参考译文】要求作指示的传票所致予的任何一方，必须在切实可行范围内
 ，在该传票聆讯时，就任何可在诉讼中应非正审申请而予以处理的事宜，申请作出他意欲取得的任何命令或指示，并必须在传票聆讯前7天或之前，向其他各方送达一份通知书，指明上述的命令或指示（以
 与该传票所要求作出者不同为限
 ）。

Subject to

在不抵触……的情况下

在符合……的规定下

在……的规限下

【例1】　Subject to
 the following sentence, neither party may assign, delegate, sub-contract, mortgage, charge or otherwise transfer any or all of its rights and obligations under this Agreement without the prior written agreement of the other party.

【参考译文】在符合下句的规定下，任何一方未经另一方事先书面同意
 不可转让、转授、分包、按揭、抵押或以其他方式转移其在本协议项下的任何或一切权利及义务。

【例2】　Subject always to
 Clause 3 below the Purchaser shall after completion perform and complete the Contracts to the extent that the same have not been performed prior to completion.

【参考译文】在始终符合
 下文第3条的规定下
 ，买方应在成交后履行和完成成交前尚未履行的有关合同。

【例3】　Either party may terminate this agreement at any time subject to
 giving at least 30 days' prior written notice of such termination to the other party.

【参考译文】任何一方可在任何时候终止本协议，但须
 就该终止向另一方发出不少于三十（30）天的事先书面通知。

Without prejudice to

在不损害……的原则下

在不影响……的原则下

Cf. without prejudice（不损害）

without prejudice to the generality of（在不影响……的一般性原则下）

【例1】　If the Seller fails to deliver all of the Goods in accordance with the contract on the Delivery Date then without prejudice to
 the Buyer's rights for breach of contract the Buyer may terminate the contract.

【参考译文】如果卖方未能按照本合同的规定在交付日期交付全部有关货物，则买方可在不损害
 买方就违约所拥有的权利原则下
 终止本合同。

【例2】　In this event without prejudice to
 the Buyer's other remedies the Seller shall promptly collect any Goods which have been delivered.

【参考译文】在此情况下及在不影响
 买方其他补救的原则下
 ，卖方应迅速收集已交付的任何有关货物。

【例3】　The payment of damages by the Company to either Party shall be without prejudice
 to any right or rights of action or other remedies accrued to such Party at the date of such breach.

【参考译文】本公司向任何一方支付损害赔偿应无损于该方在该违约日期应有的任何一项或多项诉讼权利或其他补救方法。

In the case of

如……

如属……

如属……的情况

Cf. in case（在……情况下）；

in no case（不论在任何情况下）；

in any particular case（在特定个案中）；

as the case may be（视属何情况而定）

【例1】　In the case of
 sales income received by the Company in a currency other than pounds sterling, the royalty shall be calculated in the other currency and then converted into equivalent pounds sterling.

【参考译文】公司收到的销售收入如属英镑之外的币种，应以其他币种计算提成费，然后将其换算成等值的英镑。

【例2】　In no case
 shall any such ship be so loaded as to submerge the load line appropriate to the season and locality, as determined by the load line certificate issued in accordance with the Load Line Rules.

【参考译文】在任何情况下，任何该等船舶均不得装载至令对其季节及地点适合的载重线浸没，而该载重线是指按照《载重线规则》而发出的载重线证明书所决定者。

【例3】　The Chief Executive may give directions, either generally or in any particular case
 , with respect to the exercise or performance by an electoral officer of any of the officer's functions or duties under this Ordinance with respect to the holding or conduct of an election. The directions have no effect to the extent that they are inconsistent with this Ordinance or the Electoral Affairs Commission Ordinance (Chapter 541).

【参考译文】行政长官可一般地或在任何特定情况下
 ，就选举事务主任行使或履行他根据本条例具有的关于举行或进行选举的职能或职责发出指示。该等指示在与本条例或《选举管理委员会条例》（第541章）抵触的范围内无效。

【例4】　Neither a decision by an adjudication officer to exercise his power of review under Section 30 nor the filing of an application for leave to appeal under Section 31 or 33 shall operate as a stay of execution of an award or order unless the Board, the Court of First Instance or the Court of Appeal, as the case may be
 , otherwise orders and any stay of execution may be subject to such conditions as to costs, payment into the Board, the giving of security or otherwise as the Board, the Court of First Instance or the Court of Appeal may think just.

【参考译文】仲裁官根据第30条行使其复核权的决定，或任何人根据第31或33条提交上诉许可申请，均不产生暂缓执行裁定或命令的作用，但如仲裁处、原讼法庭或上诉法庭（视属何情况而定）另有命令，则不在此限；然而任何暂缓执行的命令仍可受仲裁处、原讼法庭或上诉法庭各自就讼费、付款存入仲裁处、提供保证或其他保障而订出的其认为公正的条件所规限。

Without limiting the generality of

在不局限……的一般性的原则下

【例1】　Without limiting the generality of
 the foregoing, neither party shall have any remedy in respect of any untrue statement made to him upon which he may have relied in entering into this Agreement, and a party's only remedy is for breach of contract.

【参考译文】在不局限
 前述规定的一般性的原则下
 ，任何一方均不得就向其作出的且其据以签订本协议的任何不真实陈述获得任何补救，一方仅可就违约获得补救。

【例2】　Without limiting the generality of
 conditions which may be specified in a notice under subsection (1), the Commission may, by notice in writing served on a recognized investor compensation company, amend or revoke any condition specified in the first-mentioned notice or impose new conditions, where the Commission: (a) is satisfied that it is appropriate to do so on a ground specified in paragraph (a) or (b) of that subsection; and (b) has consulted the Financial Secretary.

【参考译文】在不局限
 根据第（1）款送达的通知指明的条件的一般性的原则下
 ，证监会：（a）在基于该款（a）或（b）段指明的理由信纳如此行事是适当的情况下；及（b）在咨询财政司司长后，可藉送达书面通知予认可投资者赔偿公司，修订或撤销任何该等条件或施加任何新的条件。

With(out) the prior (written) consent of

（未）经……事先（书面）同意

【例1】　Neither Party may issue any press release concerning the existence or terms of this Agreement without the prior written consent
 of the other Party, which consent may not be unreasonably withheld or delayed.

【参考译文】任何一方，未经另一方事先书面同意
 （另一方不得无理拒绝或延迟作出该同意），不可就本协议条款的存在发布任何新闻稿。

【例2】　With the prior written consent of Party B (such consent not to be unreasonably withheld or delayed) Party A may perform any or all of its obligations under this Agreement through agents or sub-contractors, provided that Party A shall remain liable for such performance.

【参考译文】经
 乙方事先书面同意
 （乙方不得无理拒绝或延迟作出该同意），甲方可通过代理或分包商履行其在本协议项下的任何或一切义务，但甲方应仍就该履行负责。

【例3】　Subject to the following sentence, neither party may assign, delegate, sub-contract, mortgage, charge or otherwise transfer any or all of its rights and obligations under this Agreement without the prior written agreement of
 the other party.

【参考译文】在符合下句的规定下，任何一方未经另一方事先书面同意
 不可转让、转授、分包、按揭、抵押或以其他方式转移其在本协议项下的任何或一切权利及义务。

Notwithstanding

不论

即使

尽管

Cf. in spite of（尽管）

【例1】　Notwithstanding
 any other agreements, the Parties shall enter into a new contract with respect to the subject matter.

【参考译文】尽管
 有任何其他协议，双方仍应就标的签订新合同。

【例2】　This agreement shall (except for any obligation fully performed prior to or at the Completion Date) continue in full force and effect after the Completion Date notwithstanding
 completion.

【参考译文】即使
 已经成交，本协议（成交日期或之前已充分履行的任何义务除外）应在成交日期后持续充分有效。

【例3】　Each party shall be and remain liable to perform all outstanding liabilities under this agreement notwithstanding that
 the other may have exercised one or more of the rights and remedies against it.

【参考译文】每一方均负有并持续负有履行本协议项下一切未偿负债的责任，即使
 另一方未曾针对其行使一项或多项权利及补救亦然。

In connection with

就……

在……方面

与……有关

【例1】　All taxes arising in connection with
 the performance of this contract that are imposed on the company in accordance with tax laws of PRC shall be borne by the company.

【参考译文】根据中国税法就履行本合同向公司征收的一切税款，均应由公司承担。

【例2】　The Advisory Committee shall advise the Director upon any question which he may refer to it in connection with
 the administration of this Ordinance.

【参考译文】咨询委员会须就署长向其提交的与施行本条例相关连的任何问题，向署长提供意见。

【例3】　The maximum amount which may be advanced pending reimbursement under section 5(2) in any financial year in connection with
 the project described in Item One of the First Schedule is one hundred million Hong Kong dollars (HK$ 100,000,000).

【参考译文】在任何财政年度内，与附表1第1项所述工程有关而根据第5（2）条预支以待日后付还的最高款额，为港币一亿元（HK$100,000,000）。

For the purpose(s) of

以……

为……

就……而言

【例l】　Party A is for all purposes
 under this Agreement an independent contractor.

【参考译文】就本协议项下的一切目的而言
 ，甲方是独立订约人。

【例2】　For the purpose of
 any repossession pursuant to Clause 7 Party A or its agent shall be entitled to enter upon any relevant land or buildings with such transport as may be necessary.

【参考译文】就
 根据第7条进行的任何重新占有而言
 ，甲方或其代理有权藉所需交通工具进入相关土地或建筑物。

【例3】　Time shall be of the essence for the purposes of
 any provision of this agreement.

【参考译文】就本协议的任何规定而言
 ，时间是要素。

【例4】　For the purposes of
 this Clause 5 'the VATlegislation' means the Value Added Tax Act 1994 and all regulations made or imposed under it and any other statutes or other provisions relating to VAT.

【参考译文】用在
 本第5条中
 ，“增值税法例”指1994年《增值税法案》以及据其制定或订明的所有法规和关于增值税的任何其他规章或其他规定。

Including but not limited to/including without limitation

包括但不限于

【例1】　Neither party shall be liable for any failure or delay in performance of this agreement which is caused by circumstances beyond the reasonable control of a party including without limitation
 any labour disputes between a party and its employees.

【参考译文】任何一方均不就超出该方合理控制的情况（包括但不限于
 一方与其雇员之间的劳动争议）所造成的不履行或延迟履行本协议负责。

In the ordinary course of business

在通常业务运作中

Cf. in the course of business（在业务过程中）

【例1】Notwithstanding that
 the Goods (or any of them) remain the property of the Seller the Buyer may sell or use the Goods in the ordinary course of the Buyer's business
 at full market value for the account of the Seller.

【参考译文】尽管
 有关货品（或其任何部分）仍为出卖人的财产，买受人可为出卖人的利益以全额市场价在
 买受人的通常业务运作中
 出售或使用有关货品。

【例2】"Petrol Supplier" means a person who, in the course of business
 , supplies or distributes petrol but does not include a petrol retailer.

【参考译文】“汽油供货商”指在业务过程中
 供应或分发汽油的人，但不包括汽油零售商。

【例3】For the purposes of section 20 of the Evidence Ordinance (Chapter 8), banker's records which are deemed to have become the banker's records of Deutsche Bank by virtue of this Ordinance shall be deemed to have been the ordinary banker's records of Deutsche Bank at the time of the making of any entry therein which purports to have been made before the appointed day, and any such entry shall be deemed to have been made in the usual and ordinary course of business
 .

【参考译文】就《证据条例》（第8章）第20条而言，凡银行纪录凭借本条例当作已成为德意志银行的银行纪录，而其内有任何记项看来是于指定日期前列入者，则该等纪录须当作为在列入该记项时的德意志银行的普通银行纪录，而任何该等记项须当作为于惯常及通常业务运作中列入者
 。

Jointly and severally

共同及各别

【例1】An instrument which appoints more than one attorney cannot create an enduring power unless the attorneys are appointed to act jointly or jointly and severally
 .

【参考译文】凡一份文书委任多于一名受权人，除非该等受权人是获委任以共同行事或共同及各别
 行事的，否则该文书并无订立一项持久授权。

【例2】Where any damage is caused by a vessel to any port facility, pier, breakwater or other property owned by the Government, the owner and the master of the vessel shall, without prejudice to
 the liability for an offence under this Ordinance, be jointly and severally
 liable for any loss arising out of the damage to the extend that such loss is attributable to any fault on the part of the vessel of to any willful or negligent act of any person on the vessel.

【参考译文】凡有任何船只引致政府所拥有的任何港口设施、码头、防波堤或其他财产有任何损坏，则在不损害
 就本条例所订罪行所负的法律责任的原则下
 ，该船只的拥有人及船长须对因该项损坏而产生的任何损失，负上共同及各别
 的法律责任，但以该项损失乃属可归咎该船只本身的任何错失或船只上任何人故意或疏忽的作为者为限。

第三节　关于“Shall”和“May”的翻译

关于“Shall”和“May”的翻译，有很多学者和教授写过这方面的文章（请见本节附录），但以就事论事者为多，没有真正解决问题。要真正解决这一问题，需从法律规则的自身特点入手。要想知道法律文件中“Shall”和“May”的翻译，首先要弄懂法律文件中“Shall”和“May”的用途，这才是问题的关键所在。下面，我们就从法律规则的内容、法律规则的逻辑构成和法律规则的指引作用这三个方面来探讨法律文件中“Shall”和“May”的用途。

1．法律规则的内容

按照规则的内容规定不同，法律规则可分为授权性规则和义务性规则。所谓授权性规则，是指在内容上规定人们的法定权利，即有关人们可以
 做出或不做出某种行为的规则。其在立法中的用语表达式为：“有权……”，“享有……权利”，“可以……”，等等。所谓义务性规则，是指在内容上规定人们的法律义务，即有关人们应当
 做出或不做出某种行为的规则。义务性规则又可分为命令性规则和禁止性规则：（1）命令性规则，是指规定人们的积极义务，即人们必须或应当
 做出某种行为的规则，例如婚姻法规定的“现役军人的配偶要求离婚，须得军人同意”则属于此种规则。其在立法中的用语表达式为：“有……义务”，“须得……”，“要……”，“应……”，“必须……”，等等。（2）禁止性规则，是指规定人们的消极义务（不作为义务），即人们禁止或不得
 作出一定行为的规则，例如宪法规定“禁止任何组织或个人用任何手段侵占或破坏国家和集体财产”，即属于此种规则。其在立法中的用语表达式为：“禁止……”，“不准……”，“不得……”，“不应当……”，“严禁……”，“不要……”，等等。

2．法律规则的逻辑构成

关于法律规则的逻辑构成，不同学派有不同的认识。新的“三要素说”认为，任何法律规则均由假定条件、行为模式和法律后果三部分构成。

所谓假定条件，指法律规则中有关适用该规则的条件和情况的部分，即法律规则在什么时间及／或空间对什么人适用以及在什么情景下法律规则对人的行为有约束力的问题。它包括两个方面：（1）法律规则的适用条件。其内容有关法律规则在什么时间生效，在什么地域生效以及对什么人生效等。（2）行为主体的行为条件。其往往是法律关系产生、变更或消灭的事实规定，内容包括行为主体的资格构成（行为主体的国籍、权利能力、行为能力、免责条件等）和行为的情境条件（行为的时间、地点、程序和状态等）。关于这一点，我们在本文第三章“法律文体的语句特征”中已作过说明。

所谓行为模式，指法律规则中规定人们如何具体行为之方式或范型的部分。它是从人们大量的实际行为中概括出来的法律行为要求。根据行为要求的内容和性质不同，法律规则中的行为模式分为三种：（1）可为模式，指在什么假定条件下，人们“可以如何行为”的模式。（2）应为模式，指在什么假定条件下，人们“应当或必须如何行为”的模式。（3）勿为模式，指在什么假定条件下，人们“禁止或不得如何行为”的模式。从另一个角度看，可为模式亦可称为权利行为模式，而应为模式和勿为模式又可称为义务行为模式。它们的内容是任何法律规则的核心部分。

3．法律规则的指引作用

根据行为主体的不同，法的规范作用可分为指引、评价、教育、预测和强制等作用。法的指引作用作为法的作用的一种，又可以分为确定的指引和有选择的指引两种方式。确定的指引是人们根据法律规范的指示而必须从事一定的行为（作为义务）或不从事一定行为（不作为义务）的指引；有选择的指引是指法律规范对人们的行为提供一个可以选择的模式，并根据这种指引来决定是这样行为或不这样行为的指引。有选择的指引一般是按照权利性规则而产生的指引，在立法用语中的用语表达式为：“有权……”，“享有……的权利”，“可以……”，等等，一般都为有选择的指引。确定的指引一般是指法律通过设定违法后果（否定式的法律后果）来予以处理的指引，在立法用语中的用语表达式为：“有……的义务”，“须得……”，“要……”，“应……”，“必须……”，“禁止……”，“不准……”，“不得……”，“不应当……”，“严禁……”，“不要……”等类似词语。

基于上文的法理分析，我们可以清楚看出“shall”用在法律文件中是有其特定意义的，是用来表达义务（obligations）的；“may”用在法律文件中也是有其特定意义的，是用来表达权利（rights）的。因此，法律起草人一般仅在具有法律效力的法律文件（例如协议、合同）中使用“shall”，而在不具有法律效力的准法律文件（例如意向书、谅解备忘录）中用“will”来代替“shall”，以示文件为非正式文件，不具有充分法律效力。又由于立约者可以放弃权利但不能放弃义务，因此在法律文件中，对义务的表达要求比较严格，必须十分清楚、具体、明确。

有鉴于此，“may”一般应译为“可……”或“可以……”；“shall”一般应译为“应……”、“必须……”、“须得……”、“要……”等；“shall not”一般应译为“不得……”、“不应当……”、“禁止……”、“不准……”等。但目前的做法是，在香港“may”一般被译为“可”，“shall”一般被译为“须”，“shall not”一般被译为“不得”。在内地，应该说对“may”和“shall”的翻译要求较高；“may”统一地被译为“可以”，“shall”统一地被译为“应当”。

附录

法律翻译中“Shall”的使用

普雷斯顿·托伯特





法律文件中英文词“shall”的翻译是个十分讨厌的问题，这是由多种原因造成的。

首先，“shall”一词曾被称为是“法律文件起草中最为重要的单词”。这是因为该词常被用来产生法律义务。法律文件与其他文件的最大区别就是法律文件产生法律义务，而法律义务正是通过将情态动词“shall”与其他动词连用来产生的。其次，“shall”一词还曾被称为是“法律词汇中误用最严重的单词”，这是因为法律文件的起草人由于粗心或不知情而不加区别地使用该词来指多项不同的情况。“shall”一词似有三种不同的功能：

其一，如起草法律文件的一些权威人士所称，“shall”用来和应该用来表示一项义务，如不履行会带来不利的法律后果。例如，“Party A shall make its initial capital contribution to the Company within ninety days of the issuance of the business license of the Company”。其二，它可指将来发生的事件，尤其是在关系从句中，如“If a part shall not perform its obligations in accordance with the contract, the other party has a right to compensation.”其三，我认为“shall”常被用来提高语言学家们所称的“语域”。

“语域”在这里指与正式文体有关的不同语言，但在法律效力方面无任何特殊的变化。由于“shall”一词在作情态动词用时产生法律义务，其已获得授权和正式的涵义；起草人在起草法例或合同文件时则想利用这一点使公众或有关方深深感到法例或合同术语的重要性。我认为，除了作为情态动词用来产生法律义务或用来表示将来时外，提高“语域”这一功能包括了“shall”一词的所有用途。由于其他的法律评述者尚未对“shall”提高“语域”这一功能加以探讨，我想对其作进一步的解释会是有益的。

现在，让我们来看一个具体的例子。如果合同的定义部分规定“The word 'Product' as used herein shall mean…”，这究竟是“shall”的情态用法或是时态用法？如为情态用法，义务又是何物？有关方是否因此而有义务按定义中所给含义来解释“产品”一词？但说有关方有义务那样来解释“产品”一词又指的是什么呢？是否是说一方若将“产品”一词解释为另外什么东西就要受到处罚或支付损失赔偿？如果不这样解释“产品”一词并不存在处罚且一方也无义务支付损失赔偿，那我们又怎能说这是“shall”一词的情态用法呢？该句的法律后果与“The word 'Product' as used herein means…”一句又有什么两样呢？

有人或许会说，合同有关方是想用“The word 'Product' as used herein shall mean…”来做两件事：一是产生一项义务（即使是一项非惩罚性义务）；二是作出一项较纯事实更为强硬的声明。但这种说法有些过头，因为合同中（不只是在定义部分）任何词语均构成有关方的协议，因此，可以说合同中的每个动词均应用“shall”。如将上例中“shall”一词用作将来时，则是可以理解的，但不恰当。法律文件的评述者同意，法例和合同应以现在时起草并被视为“永恒不变的言语”，即适用于未来的情况。上例中“shall mean”的用法相对于“means”的用法而言，并未改变句子的法律后果。它可将句子由现在时改为将来时，但这也是不正确的用法，不会改变句子的法律后果。“shall”在这种情况（及在所有其他该等情况）下的主要功能被视为提高“语域”。

将“shall”用于合同和法例中带来麻烦的第三种原因，是起草人试图对其只能部分预测的未来情况加以规定。始终有这样一种可能性，即在将来有关方、法官或仲裁员会发现，文件中所用的语言不可按照其一般意思来解释，但仍可用来说明有关方或立法者的意图。这就是为什么在法律词典（如《布莱克法律词典（第六版）》）中“shall”的定义未能回答这样一个问题，即该词在任何特定语境中含义是什么。事实上，正如我们所预料的，词典中提供了两个相互矛盾的定义：“用于法例、合同等文件中，该词一般指必要的或必须的。但其可被解释为仅仅指表示许可或劝告（作为‘may’的同义词）……”。

与“shall”以及其通常被误用有关的诸多问题，已导致一些批评家提出完全摈除该词在合同或法律文件起草中的使用，并建议用“must”来表示情态意义和用“will”来表示时态意义。这些建议对文件起草人是很有用的，但如何处理我们所起草的或客户要求我们翻译的合同中“shall”一词的不同含义，仍旧是翻译人员所要面对的难题。

“shall”一词模棱两可的含义和它在产生法律义务中的关键作用，是摆在合同或法例翻译人员面前的一道难题。一般说来，翻译人员应设法弄清楚原文的含义，然后以目的语作等效转换。译员翻译具法律约束力的文件，如合同或法例，不仅在语义上要等效而且在法律意义上亦要尽可能等效。这是否是说，翻译人员应设法弄清楚起草人思想中“shall”三种用法中的哪一种含义，然后将该含义译成目的语？理论上说，这是正确的做法。但其难处正如上文所指出的，是由于“shall”一词产生法律义务因此可能是法律词汇中最重要的单词。一般情况下，翻译人员不可能像起草人那样受过良好的法律教育或具有良好的法律业务经验。因此，将确定文件每个句子中每个动词是否产生法律义务这样一个重大问题，交由翻译人员来处理，显得不是很恰当。即使译文最终须经起草人检查，但对文件中每个动词进行检查，所需的时间亦是十分惊人的。

解决这一难题的办法，似应采取一种较保守的立场，即翻译人员将“shall”一词统一译成“应”，以减少风险。风险之一是，如果翻译人员试图确定在每种情况下“shall”一词究竟是用于“情态”、“时态”还是“语域”意义，然后再用相应的中文翻译出来，则由于翻译人员缺少法律教育和经验或不熟悉法律文件，有可能出现词义选择错误。在中国的合营合同中，有两种特殊情况可能会使词义选择错误的负面影响增加。一是，在多数情况下，我们用英文起草合同，然后译成中文。二是，尽管中国的法律称两种文本同等有效，但合营合同的中文文本在中国被视为作一切的实际用途的有效文本。因此，在翻译人员将英文文本中的“shall”一词译成合同的中文时，其词义选择错误的影响可能会很大。

另一项风险是，如果我们总是将“shall”译成“应”，则有可能出现将中文中表示“情态”的“应”错误地用来表达仅仅用来显示“时态”或“语域”功能的英文词“shall”的情况，有可能在无意产生法律义务的地方产生法律义务。但这一错误的后果不会很严重，因为它只可能涉及上文所提到的将“shall”用在英文定义条款中的那种义务。当一方被用作句中的主语或宾语与“shall”一起使用时，则很清楚会给该方设定义务。但在另外的情况下，一方未被用作句子的主语或宾语，“shall”一词似未设定任何义务，而不过用来表示一般现在时。统一将“shall”译成“应”，确有可能使中文文本显得有些别扭，但在中文译文中目前普遍采用这一做法可能是像英文一样用于提高“语域”。翻译人员的责任之一，就是不仅要译出原语的本义而且要译出原语的隐含意义，包括相应的语域。基于这些理由及因为中文法律的风格尚未固定，过多的使用“应”应不会造成严重问题。如果在谈判过程中，中方抱怨中文文本的语言听起来太正式或过于强制，则在场的律师可基于自己对整个合同及周围环境的了解，决定将仅用于表示时态或提高“语域”的“应”删去。

我的印象是：在起草英文合营合同时，我们将“shall”一词用于所有三种含义。我们可以继续这样做，上文建议的翻译规则适合这种用法。但上面的讨论还提供了我们这样一个探讨的机会，即我们是否可以做到既能方便翻译又能更为小心地使用“shall”一词以改进我们的法律起草工作。

第四节　标准条款（Boilerplate Clauses）

一份合同，无论有多长、多少复杂，几乎都可以分成两大部分：标准条款和特定条款。例如在下列合营合同目录中，我们可以清楚看出，合同的前半部分（由第3条至第20条）几乎都是针对特定内容作出的特定规则，它们会因合同标的或内容的不同而不同，因此变化较大（关于这部分条款，我们将在第十章重点加以讨论）。合同的后半部分（由第21条至第30条）则多为一般性原则规定，几乎可以不加更改地适用于所有的合同之中，因此被行内人士称为标准条款。
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标准条款一般都成为一种定式，内容和格式都相对固定。如果译者事先对标准条款的翻译有所准备，就可以在翻译的过程中节省大量的时间，并可确保标准条款的翻译质量。

常见的标准条款有：


Applicable Law适用法律



Assignability可转让性



Binding Effect约束力



Breach of Contract违约



Confidentiality保密



Economic Adjustment经济调整



Entire Agreement全部协议



Force Majeure不可抗力



Infringement侵权



Non-compete竞业禁止



Notice通知



Preferential Treatment优惠待遇



Representation and Warranty声明和保证



Settlement of Disputes争议的解决



Severability可分割性



Waiver放弃



Applicable Law适用法律



The validity, interpretation and implementation of, and the settlement of disputes in respect of, this Contract shall be governed by the laws of the People's Republic of China, but in the event that there is no published and publicly available law in the People's Republic of China governing a particular matter relating to this Contract, reference shall be made to general international commercial practices.


【理解与表达】


The validity
 , interpretation and implementation of, and the settlement
 of disputes in respect of, this Contract shall be governed by the laws of the People's Republic of China
 ,

本合同的效力
 、解释和履行及与本合同有关的争议的解决应受中华人民共和国法律管辖
 。

but in the event that there is no published and publicly available law in the People's Republic of China governing a particular matter relating to this Contract, reference shall be made to general international commercial practices.


但如果已公布及可以公开得到的中华人民共和国法律未对与本合同有关的特定事项加以规定，则应参照一般国际商业惯例
 。

【参考译文】


适用法律


本合同的效力、解释和履行及与本合同有关的争议的解决应受中华人民共和国法律管辖。但如果已公布及可以公开得到的中华人民共和国法律未对与本合同有关的特定事项加以规定，则应参照一般国际商业惯例。


Assignability可转让性


This Contract shall not be assigned in whole or in part by any Party without the prior written consent of the other Party hereto and the obtaining of the approval of the Examination and Approval Authority. As a condition of any assignment of this Contract, the assigning Party shall cause the assignee to become a Party to this Contract and assume all rights and obligations of the assigning Party under this Contract.

【理解与表达】


This Contract shall not be assigned
 in whole or in part by any Party
 without the prior written consent of the other Party hereto and the obtaining of the approval of the Examination and Approval Authority.


任何一方
 未经本合同另一方事先书面同意和获审批机关批准不得全部或部分地转让本合同。

As a condition of any assignment of this Contract, the assigning Party shall cause the assignee to become a Party
 to this Contract and assume all rights
 and obligations of the assigning Party under this Contract.

作为本合同任何转让的条件，转让方应促使受让方成为本合同的一方并行使和承担转让方在本合同项下的一切权利
 和义务。

【参考译文】


可转让性


任何一方未经本合同另一方事先书面同意和获审批机关批准不得全部或部分地转让本合同。作为本合同任何转让的条件，转让方应促使受让方成为本合同的一方并行使和承担转让方在本合同项下的一切权利和义务。


Binding Effect约束力



This Contract is made for the benefit of Party A and Party B and their respective lawful successors and assignees and is legally binding on them. This Contract may not be changed orally, but only by a written instrument signed by Party A and Party B and approved by the Examination and Approval Authority.


【理解与表达】


This Contract is made for the benefit of Party A
 and Party B and their respective lawful successors and assignees and is legally binding on them
 .

本合同是为甲方和乙方及其各自合法的继承人和受让人的利益而签订的，对他们均有法律约束力
 。


This Contract may not be changed
 orally, but only by a written instrument signed by Party A and Party B and approved by the Examination and Approval Authority.


不可对本合同作
 口头修改，任何修改只有经甲方和乙方签署书面文件并经审批机关批准后方可作出。

【参考译文】


约束力


本合同是为甲方和乙方及其各自合法的继承人和受让人的利益而签订的，对他们均有法律约束力。不可对本合同作口头修改，任何修改只有经甲方和乙方签署书面文件并经审批机关批准后方可作出。


Breach of Contract违约



Either Party who breaches this Contract shall be liable to compensate the direct losses suffered by the other Party or the JV Company as a result of the breach.　In the even that a breach of contract is committed by both Parties to this Contract, each Party shall bear its individual share of the liabilities arising from the breach of contract.


【理解与表达】


Either Party
 who breaches this Contract shall be liable to compensate the direct losses
 suffered by the other Party or the JV Company as a result of the breach.


任何一方
 违反本合同均应负责赔偿
 由于该违约而使另一方或合营公司遭受的直接损失
 。

In the even that a breach of contract is committed by both Parties to this Contract, each Party shall bear its individual share of the liabilities arising from the breach of contract
 .

如属本合同双方违约，每一方应承担各自应负的违约责任
 。

【参考译文】


违约


任何一方违反本合同均应负责赔偿由于该违约而使另一方或合营公司遭受的直接损失。如属本合同双方违约，每一方应承担各自应负的违约责任。


Confidentiality保密


(a) From time to time prior to and during the term of this Contract, either Party has disclosed or may disclose confidential and proprietary information or data, technical or otherwise, orally, written or recorded in another media, whether or not they are marked as confidential, to the other Party ("Confidential information").

In addition, the Parties may, from time to time during the term of this Contract, obtain Confidential Information of the Company in connection with the operation of the Company. Alternatively, the Company may, from time to time during the term of this Contract, obtain Confidential Information of the Parties. Each of Party A, Party B, and the Company receiving such Confidential Information shall, during the term of this Contract and for ten (10) years thereafter:

(i) maintain strictly the confidentiality of such Confidential Information; and

(ii) not disclose it to any person or entity, except to their employees who need to know such Confidential Information to perform their responsibilities.

(b) The provisions of paragraph (a) above shall not apply to Information that:

(i) can be shown to be known by the receiving Party by written records made prior to disclosure of such Confidential Information by the disclosing Party;

(ii) is or becomes public knowledge otherwise than through the receiving Party's breach of this Contract; or

(iii) was obtained by the receiving Party from a third party having no obligation of confidentiality with respect to such Confidential Information.

(c) Each Party shall advise its directors, senior staff, and other employees receiving such Confidential Information of the existence of and the importance of complying with the obligations set forth in paragraph (a) above.

(d) If required by Party B, the Company shall execute a separate secrecy agreement with provisions similar to those in paragraphs (a) to (c) above with respect to Confidential Information obtained by the Company from Party B or its Affiliates.

(e) Each of the Parties and the Company shall formulate and enforce rules and regulations to cause its directors, senior staff, and other employees, and those of their Affiliates also to comply with the confidentiality obligation set forth in this Article [16.01]. Certain employees shall be required to sign a confidentiality undertaking which will be contained in the Technology License Agreement.

(f) The Know-how and any other technical Information licensed or provided in any way by Party B or its Affiliates to the Company or otherwise acquired in any way or developed by the Company shall be used only in the Plant of the Company in the production of Joint Venture Products.

(g) The Company shall be liable for damages accrued to Party A or Party B as a result of a breach of any provision of this Article [16.01] by the Company. The payment of damages by the Company to Party A or Party B shall be without prejudice to any right or rights of action or other remedies accrued to such Party at the date of such breach.

This Article [16] and the obligations and benefits hereunder shall survive for ten (10) years after the expiration or termination of this Contract, notwithstanding the termination, dissolution or liquidation of the Company.

【理解与表达】

(a) From time to time prior to and during the term of this Contract, either Party has disclosed
 or may disclose confidential
 and proprietary information
 or data, technical or otherwise, orally, written or recorded in another media, whether or not they are marked as confidential, to the other Party
 ("Confidential information").

在本合同期限开始前和本合同期限内，任何一方
 已不时或可能不时以口头、书面或另一媒体记载的方式向另一方披露
 的技术或其他方面的保密资料和专有资料或数据（不论它们是否被标明为保密）（“保密资料”）。

In addition, the Parties may, from time to time during the term of this Contract, obtain Confidential Information of the Company in connection with the operation of the Company. Alternatively, the Company may, from time to time during the term of this Contract, obtain Confidential Information of the Parties. Each of Party A, Party B, and the Company receiving such Confidential Information shall, during the term of this Contract and for ten (10) years thereafter:

此外，在本合同期限内，双方可能不时获得有关本公司经营的本公司保密资料。或者，在本合同期限内，本公司可能不时获得双方的保密资料。收到上述保密资料的甲方、乙方和本公司每一方均应在本合同期限内及其后的十（10）年期间：

(i) maintain strictly the confidentiality of such Confidential Information; and

对这些保密资料严加保密；及

(ii) not disclose it to any person or entity, except to their employees who need to know such Confidential Information to perform their responsibilities.

不向任何人或实体披露这些保密资料，但向为履行其职责而需要知道这些保密资料的雇员披露的除外。

(b) The provisions of paragraph (a) above shall not apply to Information that:

上述（a）款的规定不适用于下列资料：

(i) can be shown to be known by the receiving Party by written records made prior to disclosure of such Confidential Information by the disclosing Party;

( * the information that can be shown to be known by the receiving Party by written records＝the information that written records can show that the receiving party knows)

披露方披露该等保密资料前作出的书面记录显示接受方已经知道的资料；

(ii) is or becomes public knowledge otherwise than through the receiving Party's breach of this Contract; or

非因接受方违反本合同而是或成为公开的资料；或

(iii) was obtained by the receiving Party from a third party having no obligation of confidentiality with respect to such Confidential Information.

接受方从对这些保密资料并未承担保密义务的第三方获得的资料。

(c) Each Party shall advise its directors
 , senior staff, and other employees receiving such Confidential Information of the existence of
 and the importance of complying with the obligations set forth in paragraph (a) above
 .


各方应通知其
 接受这些保密资料的董事、高级职员及其他雇员存在上述（a）款规定的义务
 及遵守该等义务的重要性。

(d) If required by Party B, the Company shall execute a separate secrecy agreement
 with provisions similar to those in paragraphs (a) to (c) above with respect to Confidential Information obtained by the Company from Party B or its Affiliates.

如乙方要求，本公司应
 就其从乙方或乙方关联公司获得的保密资料，另行签订
 条款与上述（a）至（c）款规定相似的保密协议。

(e) Each of the Parties and the Company shall formulate and enforce rules and regulations
 to cause its directors, senior staff, and other employees, and those of their Affiliates also to comply with the confidentiality obligation set forth in this Article [16.01]. Certain employees shall be required to sign a confidentiality undertaking
 which will be contained in the Technology License Agreement.

各方和本公司应制订和执行规章制度，促使其董事、高级职员和其他雇员及其关联公司的董事、高级职员和其他雇员同样遵守本第［16.01］条规定的保密义务。某些雇员必须签署载于技术许可协议的保密承诺书。

(f) The Know-how
 and any other technical Information licensed or provided in any way by Party B or its Affiliates to the Company or otherwise acquired in any way or developed by the Company shall be used only in the Plant of the Company
 in the production of Joint Venture Products.

乙方或其关联公司以任何方式许可本公司使用或向本公司提供的或者由本公司以其他任何方式获得的或开发的诀窍和任何其他技术资料，仅应在本公司工厂内用于生产合营产品。

(g) The Company shall be liable for damages accrued to Party A
 or Party B as a result of a breach of any provision of this Article [16.01] by the Company. The payment of damages
 by the Company to Party A or Party B shall be without prejudice to any right or rights of action
 or other remedies accrued to such Party at the date of such breach.


本公司有责任向甲方
 或乙方支付
 因本公司违反本第［16.01］条的任何规定而应计的损害赔偿金。本公司向甲方或乙方支付损害赔偿金不得损害
 该方在该违约日期应有的任何一项或多项诉讼权利
 或其他补救。


This Article [16]
 and the obligations and benefits hereunder shall survive for ten (10) years
 after the expiration or termination of this Contract, notwithstanding the termination, dissolution or liquidation of the Company.

即使本公司终止、解散或清算，本第［16］条
 和本条项下的义务和权益应在本合同期满或终止后十（10）年内继续有效
 。

【参考译文】


保密


（a）在本合同期限开始前和本合同期限内，任何一方已不时或可能不时以口头、书面或以另一媒体记载的方式向另一方披露的技术或其他方面的保密资料和专有资料或数据（不论它们是否被标明为保密）（“保密资料”）。

此外，在本合同期限内，双方可能不时获得有关本公司经营的本公司保密资料。或者，在本合同期限内，本公司可能不时获得双方的保密资料。收到上述保密资料的甲方、乙方和本公司每一方均应在本合同期限内及其后的十（10）年期间：

（i）对这些保密资料严加保密；及

（ii）不向任何人或实体披露这些保密资料，但向为履行其职责而需要知道这些保密资料的雇员披露的除外。

（b）上述（a）款的规定不适用于下列资料：

（i）披露方披露该等保密资料前作出的书面记录显示接受方已经知道的资料；

（ii）非因接受方违反本合同而是或成为公开的资料；或

（iii）接受方从对这些保密资料并未承担保密义务的第三方获得的资料。

（c）各方应通知其接受这些保密资料的董事、高级职员及其他雇员存在上述（a）款规定的义务及遵守该等义务的重要性。

（d）如乙方要求，本公司应就其从乙方或乙方关联公司获得的保密资料，另行签订条款与上述（a）至（c）款规定相似的保密协议。

（e）各方和本公司应制订和执行规章制度，促使其董事、高级职员和其他雇员及其关联公司的董事、高级职员和其他雇员同样遵守本第［16.01］条规定的保密义务。某些雇员必须签署载于技术许可协议的保密承诺书。

（f）乙方或其关联公司以任何方式许可本公司使用或向本公司提供的或者由本公司以其他任何方式获得的或开发的诀窍和任何其他技术资料，仅应在本公司工厂内用于生产合营产品。

（g）本公司有责任向甲方或乙方支付因本公司违反本第［16.01］条的任何规定而应计的损害赔偿金。本公司向甲方或乙方支付损害赔偿金不得损害该方在该违约日期应有的任何一项或多项诉讼权利或其他补救。

即使本公司终止、解散或清算，本第［16］条和本条项下的义务和权益应在本合同期满或终止后十（10）年内继续有效。


Economic Adjustment经济调整


If either Party's economic benefits are adversely affected by the promulgation of any new laws, rules or regulations of the PRC, including those related to the taxation of the Company, or the amendment or interpretation of any existing laws, rules or regulations of the PRC after the date of this Contract, including those related to the taxation of the Company, the Parties shall promptly consult with each other and use their best endeavors to implement any adjustments necessary to maintain each Party's economic benefits derived from this Contract on a basis no less favorable than the economic benefits it would have derived if such laws, rules or regulations had not been promulgated or amended or so interpreted. If it is not possible to implement such adjustments, a Party may terminate this Contract under Article 15.

【理解与表达】

If either Party's economic benefits are adversely affected by the promulgation
 of any new laws, rules or regulations of the PRC, including those related to the taxation of the Company, or the amendment or interpretation
 of any existing laws, rules or regulations of the PRC after the date of this Contract, including those related to the taxation of the Company,

如果任何一方的经济利益因
 任何新的中国法律、条例或法规（包括与公司税务有关的法律、条例或法规）的颁布
 或本合同日期后任何现有的中国法律、条例或法规（包括与公司税务有关的法律、条例或法规）的修改或解释而受到不利影响
 ，


the Parties shall promptly consult with each other and use their best endeavors to implement any adjustments necessary
 to maintain each Party's economic benefits derived from this Contract on a basis no less favorable than the economic benefits it would have derived if such laws, rules or regulations had not been promulgated or amended or so interpreted.


则双方应迅速互相协商并尽其最大努力实施任何必要的调整
 ，以便使每一方来自本合同的经济利益维持在不差于该等法律、条例或规定如未颁布、未修改或未那样解释其本应获得的经济利益的基础之上。

If it is not possible to implement such adjustments, a Party may terminate this Contract
 under Article 15.

如果不可能实施这些调整，一方可
 按第十五条终止本合同
 。

【参考译文】


经济调整


如果任何一方的经济利益因任何新的中国法律、条例或法规（包括与公司税务有关的法律、条例或法规）的颁布或本合同日期后任何现有的中国法律、条例或法规（包括与公司税务有关的法律、条例或法规）的修改或解释而受到不利影响，则双方应迅速互相协商并尽其最大努力实施任何必要的调整，以便使每一方来自本合同的经济利益维持在不差于该等法律、条例或规定如未颁布、未修改或未那样解释其本应获得的经济利益的基础之上。如果不可能实施这些调整，一方可按第十五条终止本合同。


Entire Agreement全部协议


This Contract and the Appendices to this Contract constitute the entire agreement between Party A and Party B with respect to the subject matter of this Contract and supersede all prior discussions, notes, memoranda, negotiations, understandings and all the documents and agreements between them. In the event of any conflict between the terms and provisions of this Contract and the Articles of Association, the terms and provisions of this Contract shall prevail. All the documents and correspondence between both parties before this Contract enters into effect shall become null and void automatically when this Contract enters into effect.

【理解与表达】


This Contract
 and the Appendices to this Contract constitute the entire agreement between Party A and Party B with respect to the subject matter of this Contract and supersede all prior discussions
 , notes, memoranda, negotiations, understandings and all the documents and agreements between them.


本合同
 及本合同附件构成
 甲方和乙方之间关于本合同标的之全部协议
 ，并取代
 双方之间以前的全部讨论
 、笔录、备忘录、谈判、谅解及一切文件和协议。

In the event of any conflict between the terms and provisions of this Contract and the Articles of Association, the terms and provisions of this Contract shall prevail
 .

如果本合同的条款和规定与章程的条款和规定有任何抵触，应以本合同的条款和规定为准
 。


All the documents
 and correspondence between both parties before this Contract enters into effect shall become null and void
 automatically when this Contract enters into effect.

双方之间在本合同生效前的一切文件
 和通信应
 在本合同生效时自动失效
 。

【参考译文】


全部协议


本合同及本合同附件构成甲方和乙方之间关于本合同标的之全部协议，并取代双方之间以前的全部讨论、笔录、备忘录、谈判、谅解及一切文件和协议。如果本合同的条款和规定与章程的条款和规定有任何抵触，应以本合同的条款和规定为准。双方之间在本合同生效前的一切文件和通信应在本合同生效时自动失效。


Force Majeure不可抗力


1. Definition of Force Majeure

"Force Majeure" means all events which are beyond the control of the Parties to this Contract, and which are unforeseen, unavoidable or insurmountable, and which arise after the Effective Date and which prevent total or partial performance by any Party. Such events shall include earthquakes, typhoons, flood, fire, war, failures of international or domestic transportation, acts of government or public agencies, epidemics, civil disturbances, strikes or any other events which cannot be foreseen, prevented or controlled, including events which are accepted as Force Majeure in general international commercial practice.

2. Consequences of Force Majeure

(a) If an event of Force Majeure occurs, a Party's contractual obligations affected by such an event under this Contract shall be suspended during the period of delay caused by the Force Majeure and shall be automatically extended, without penalty, for a period equal to such suspension but not to exceed one hundred and twenty(120)days.

(b) The Party claiming Force Majeure shall promptly inform the other Party in writing and shall furnish within fifteen (15) days thereafter sufficient proof of the occurrence and duration of such Force Majeure. The Party claiming Force Majeure shall also use all reasonable endeavours to terminate the Force Majeure.

(c) In the event of Force Majeure, the Parties shall immediately consult with each other in order to find an equitable solution and shall use all reasonable endeavours to minimize the consequences of such Force Majeure.

(d) Should the conditions or consequences of Force Majeure continue for a period in excess of six (6) months, the Parties shall settle the problem of continuing the obligation of this Contract through friendly negotiation promptly. In the event that there is no resolution within sixty (60) days after such friendly negotiations have commenced, the Party not subject to the Force Majeure event may terminate this Contract by submitting a written notice to the other Party of an intention to terminate this Contract.

【理解与表达】

1. Definition of Force Majeure

不可抗力的定义


"Force Majeure" means all events
 which are beyond the control of the Parties to this Contract, and which are unforeseen, unavoidable or insurmountable, and which arise after the Effective Date and which prevent total or partial performance by any Party.


“不可抗力”指
 生效日期后发生的及妨碍任何一方全部或部分履行本合同的所有事件
 ，而且该等事件是本合同双方不能预料、不能避免或不能克服的。


Such events shall include earthquakes
 , typhoons, flood, fire, war, failures of international or domestic transportation, acts of government or public agencies, epidemics, civil disturbances, strikes or any other events which cannot be foreseen, prevented or controlled, including events which are accepted as Force Majeure in general international commercial practice.


该等事件应包括地震
 、台风、水灾、火灾、战争、国际或国内运输故障、政府或公共机构的行为、流行病、民众骚乱、罢工或不能预料、不能防止或不能控制的任何其他事件，包括一般国际商业惯例公认的不可抗力事件。

2. Consequences of Force Majeure

不可抗力的后果

(a) If an event of Force Majeure occurs, a Party's contractual obligations
 affected by such an event under this Contract shall be suspended
 during the period of delay caused by the Force Majeure and shall be automatically extended
 , without penalty, for a period equal to such suspension but not to exceed one hundred and twenty (120) days.

如果发生不可抗力事件，一方
 受本合同项下上述事件影响的合同义务
 ，在不可抗力引起的延误期内应中止履行，并应自动延长
 ，延长的时间与该中止期相等，但不超过一百二十（120）日，无须为此付出罚款。

(b) The Party
 claiming Force Majeure shall promptly inform the other Party
 in writing and shall furnish
 within fifteen (15) days thereafter sufficient proof of the occurrence and duration of such Force Majeure
 . The Party claiming Force Majeure shall also use all reasonable endeavours to terminate the Force Majeure.

宣称发生不可抗力的一方应
 迅速书面通知另一方
 ，并在其后十五（15）日内提供该不可抗力发生及其持续时间的足够证据
 。宣称发生不可抗力的一方还应尽一切合理努力终止不可抗力。

(c) In the event of Force Majeure, the Parties shall immediately consult with each other in order to find an equitable solution and shall use all reasonable endeavours to minimize the consequences of such Force Majeure.

发生不可抗力事件时，双方应立即互相磋商以便找出一个公平的解决方法，并应尽一切合理努力尽量减轻该不可抗力的后果。

(d) Should the conditions or consequences of Force Majeure continue for a period in excess of six (6) months, the Parties shall settle the problem of continuing the obligation of this Contract through friendly negotiation promptly.

如果不可抗力的状况或后果持续为期超过六（6）个月，各方应迅速友好协商，以解决如何继续履行本合同义务的问题。

In the event that there is no resolution within sixty (60) days after such friendly negotiations have commenced, the Party not subject to the Force Majeure event may terminate this Contract
 by submitting a written notice to the other Party of an intention to terminate this Contract.

该等友好协商开始后六十（60）日内未能找到解决办法的，没有遭受不可抗力事件影响的一方
 ，可
 向另一方提交书面通知，说明终止本合同的意图，进而终止本合同
 。

【参考译文】


不可抗力


1．不可抗力的定义

“不可抗力”指生效日期后发生的及妨碍任何一方全部或部分履行本合同的所有事件，而且该等事件是本合同双方不能预料、不能避免或不能克服的。该等事件应包括地震、台风、水灾、火灾、战争、国际或国内运输故障、政府或公共机构的行为、流行病、民众骚乱、罢工或不能预料、不能防止或不能控制的任何其他事件，包括一般国际商业惯例公认的不可抗力事件。

2．不可抗力的后果

（a）如果发生不可抗力事件，一方受本合同项下上述事件影响的合同义务，在不可抗力引起的延误期内应中止履行，并应自动延长，延长的时间与该中止期相等，但不超过一百二十（120）日，无须为此付出罚款。

（b）宣称发生不可抗力的一方应迅速书面通知另一方，并在其后十五（15）日内提供此种不可抗力发生及其持续时间的足够证据。宣称发生不可抗力的一方还应尽一切合理努力终止不可抗力。

（c）发生不可抗力事件时，双方应立即互相磋商以便找出一个公平的解决方法，并应尽一切合理努力尽量减轻该不可抗力的后果。

（d）如果不可抗力的状况或后果持续为期超过六（6）个月，各方应迅速友好协商，以解决继续履行本合同义务的问题。该等友好协商开始后六十（60）日内未能找到解决办法的，没有遭受不可抗力事件影响的一方，可向另一方提交书面通知，说明终止本合同的意图，进而终止本合同。


Infringement侵权


(a) In the event that any suit, action or other proceeding involving any claim of trademark infringement shall be threatened or instituted against Licensee based upon Licensee's permitted use hereunder of the Licensed Trademarks, Licensee shall notify Licenser promptly thereof and shall send to Licenser copies of any such papers which shall have been served in such suit, action or proceeding. Licenser may, if it so elects, control the defense of such suit at Licenser's own cost and expense. Licensee shall have the right to be represented by advisory counsel of its own selection at its own expense, and shall cooperate fully in the defense of any such suit. If Licenser does not elect to control the defense of such suit, Licensee shall undertake such control at Licensee's own cost and expense and Licenser shall have the right to be represented by advisory counsel of its own selection and at its own expense. At the request of Licensee, Licenser shall assist Licensee in the defense of such suit at Licensee's cost and expense. If Licensee wins such suit, it shall be responsible for its own legal costs and any other expenses or costs arising from the suit. If Licensee loses such suit, Licenser shall indemnify and hold Licensee harmless against any losses, liabilities, and damages arising therefrom.

(b) Licensee shall, upon obtaining knowledge of any infringement or threatened infringement of Licenser's rights to any Licensed Trademarks immediately notify Licenser thereof together with all relevant details. Licenser may, at its own discretion and cost, prosecute or otherwise stop or prevent such actual or threatening infringement in the name of both Licenser and Licensee or either of them, and in each case Licensee shall render all assistance required by Licenser. All amounts received in connection with any action taken against such infringement pursuant to this Article shall be the property of the Licenser.

【理解与表达】

(a) In the event that any suit
 , action or other proceeding involving any claim of trademark infringement shall be threatened or instituted against Licensee
 based upon Licensee's permitted use hereunder of the Licensed Trademarks, Licensee shall notify Licenser promptly thereof and shall send to Licenser copies of any such papers which shall have been served in such suit, action or proceeding
 .

如果有人
 基于被许可人获准按照本合同使用许可商标而威胁或针对被许可人提起
 任何涉及商标侵权索赔的任何诉讼
 、诉讼行为或其他诉讼程序，被许可人应迅速将该情况通知许可人并将在该诉讼、诉讼行为或诉讼程序中送达的任何文件的副本送交许可人
 。

Licenser may, if it so elects, control the defense of such suit at Licenser's own cost and expense.

许可人如选择负责上述诉讼的辩护，可自费进行辩护。

Licensee shall have the right to be represented by advisory counsel of its own selection at its own expense, and shall cooperate fully in the defense of any such suit.

被许可人有权自费自行挑选其代表律师，并应在任何上述诉讼的辩护中充分合作。

If Licenser does not elect to control the defense of such suit, Licensee shall undertake such control at Licensee's own cost and expense and Licenser shall have the right to be represented by advisory counsel of its own selection and at its own expense.

许可人如选择不负责上述诉讼的辩护，则被许可人应自费负责辩护，许可人有权自费自行挑选其代表律师。

At the request of Licensee, Licenser shall assist Licensee in the defense of such suit at Licensee's cost and expense.

经被许可人要求，许可人应协助被许可人自费就上述诉讼进行辩护。

If Licensee wins such suit, it shall be responsible for its own legal costs and any other expenses or costs arising from the suit.

被许可人若在该诉讼中胜诉，应负责其自己的法律费用和因诉讼引起的任何其他开支或费用。

If Licensee loses such suit, Licenser shall indemnify and hold Licensee harmless against any losses, liabilities, and damages arising therefrom.

被许可人若在该诉讼中败诉，许可人应就该诉讼引起的任何损失、责任和损害赔偿被许可人并使其免受上述各项的损害。

(b) Licensee shall, upon obtaining knowledge of any infringement or threatened infringement of Licenser's rights to any Licensed Trademarks immediately notify Licenser thereof together with all relevant details.

被许可人在获悉许可人对任何许可商标的权利受到任何侵犯或侵犯的威胁时，应立即将该情况连同一切有关详情通知许可人。


Licenser may
 , at its own discretion and cost, prosecute
 or otherwise stop or prevent such actual
 or threatening infringement
 in the name of both Licenser and Licensee or either of them, and
 in each case Licensee shall render all assistance
 required by Licenser.

许可人可酌情自费以许可人和被许可人两者的名义或以他们其中之一的名义进行起诉或以其他方式阻止或防止该实际侵权或威胁侵权的行为；且在每种情况下，被许可人均应提供许可人所需的一切协助。


All amounts
 received in connection with any action taken against such infringement pursuant to this Article shall be the property of the Licenser
 .

根据本条对该侵权行为采取的任何行动中所收到的一切款项均为许可人的财产。

【参考译文】


侵权


（a）如果有人基于被许可人获准按照本合同使用许可商标而威胁或针对被许可人提起任何涉及商标侵权索赔的任何诉讼、诉讼行为或其他诉讼程序，被许可人应迅速将这种情况通知许可人并将在该诉讼、诉讼行为或诉讼程序中送达的任何文件的副本送交许可人。许可人如选择负责上述诉讼的辩护，可自费进行辩护。被许可人有权自费自行挑选其代表律师，并应在任何上述诉讼的辩护中充分合作。许可人如选择不负责上述诉讼的辩护，则被许可人应自费负责辩护，许可人有权自费自行挑选其代表律师。经被许可人要求，许可人应协助被许可人自费就上述诉讼进行辩护。被许可人若在该诉讼中胜诉，应负责其自己的法律费用和因诉讼引起的任何其他开支或费用。被许可人若在该诉讼中败诉，许可人应就该诉讼引起的任何损失、责任和损害赔偿被许可人并使其免受上述各项的损害。

（b）被许可人在获悉许可人对任何许可商标的权利受到任何侵犯或侵犯的威胁时，应立即将该情况连同一切有关详情通知许可人。许可人可酌情自费以许可人和被许可人两者的名义或以他们其中之一的名义进行起诉或以其他方式阻止或防止该实际侵权或威胁侵权的行为；且在每种情况下，被许可人均应提供许可人所需的一切协助。根据本条对该侵权行为采取的任何行动中所收到的一切款项均为许可人的财产。


Non-Compete竞业禁止


Party C shall not invest in or operate any other company, enterprise or other entity located in SH Municipality which is engaged in any business in competition with the Company. In the event Party C decides to build another factory within three hundred (300) kilometers of SH Municipality, Party C agrees to offer to Party A and Party B a first right to participate in such investment project on terms substantially similar to those herein. Upon receipt of Party C' s invitation, Party A and Party B shall have 30 days in which to respond. If Party A or B fails to respond within such time, Party C may offer such participation to third parties. Except with the prior written consent of Party C. Party A and Party B shall not invest in or operate any other company, enterprise, or other entity located in the Territory which is engaged in any business in competition with the Company. Investments consisting of shares purchased in a publicly listed company on a stock market not exceeding 1％ of said company shall not be subject to the restrictions in this paragraph.

【理解与表达】


Party C shall not invest in
 or operate any other company
 , enterprise or other entity located in SH Municipality which is engaged in any business in competition with the Company.


丙方不得投资
 或经营位于SH市的、从事与本公司相竞争的任何业务的任何其他公司
 、企业或其他实体。

In the event Party C decides to build another factory within three hundred (300) kilometers of SH Municipality, Party C agrees to offer to Party A
 and Party B a first right
 to participate in such investment project on terms substantially similar to those herein.

如果丙方决定在SH市三百（300）公里的范围内兴建另一个工厂，丙方同意向甲方
 和乙方提供优先权
 ，按与本合同条款大致相同的条款参与该投资项目。

Upon receipt of Party C's invitation, Party A and Party B shall have 30 days in which to respond. If Party A or B fails to respond within such time, Party C may offer such participation to third parties
 .

甲方和乙方应在收到丙方邀请后的三十日作出答复。如果甲方或乙方未在上述时间内作出答复，丙方可将上述参与权提供给第三方
 。

Except with the prior written consent of Party C, Party A and Party B shall not invest in
 or operate any other company
 , enterprise, or other entity located in the Territory which is engaged in any business in competition with the Company.

除经丙方事先书面同意外，甲方和乙方不得投资
 或经营位于区域的、从事与本公司相竞争的任何业务的任何其他公司
 、企业或其他实体。


Investments
 consisting of shares purchased in a publicly listed company on a stock market not exceeding 1％ of said company shall not be subject to the restrictions
 in this paragraph.

在股票市场购买一家上市公司不超过该公司1％的股份的投资不受
 本款的限制
 。

【参考译文】


竞业禁止


丙方不得投资或经营位于SH市的、从事与本公司相竞争的任何业务的任何其他公司、企业或其他实体。如果丙方决定在SH市三百（300）公里的范围内兴建另一个工厂，丙方同意向甲方和乙方提供优先权，按与本合同条款大致相同的条款参与该投资项目。甲方和乙方应在收到丙方邀请后的三十日作出答复。如果甲方或乙方未在上述时间内作出答复，丙方可将上述参与权提供给第三方。除经丙方事先书面同意外，甲方和乙方不得投资或经营位于区域的、从事与本公司相竞争的任何业务的任何其他公司、企业或其他实体。在股票市场购买一家上市公司不超过该公司1％的股份的投资不受本款的限制。

Notice通知


Any notice or written communication provided for in this Contract by one Party to the other, including but not limited to any and all offers, writings, or notices to be given hereunder shall be made in (English) (Chinese) by facsimile, telegram or telex, and confirmed by (registered airmail letter) (courier service delivered letter), promptly transmitted or addressed to the appropriate Party. The date of receipt of a notice or communication hereunder shall be deemed to be twelve (12) days after (its postmark) (the letter is given to the courier service) in the case of (an airmail letter) (a courier service delivered letter) and two (2) working days after dispatch in the case of a facsimile, telegram or telex. All notices and communications shall be sent to the appropriate address set forth below, until the same is changed by notice given in writing to the other Party:

【理解与表达】


Any notice or written communication
 provided for in this Contract by one Party to the other, including but not limited to any and all offers, writings, or notices to be given hereunder shall be made in (English) (Chinese) by facsimile
 , telegram or telex, and confirmed by (registered airmail letter)
 (courier service delivered letter), promptly transmitted or addressed to the appropriate Party.

由一方向另一方发出本合同规定的任何通知或书面信函，包括但不限于按本合同规定发出的任何要约、书信或通知，应以（英文）（中文）写成，以传真、电报或电传迅速发往有关方，并用（挂号航空信件）（由速递服务公司递交的信件）加以确认。

The date of receipt of a notice or communication hereunder shall be deemed to be twelve (12) days after (its postmark) (the letter is given to the courier service) in the case of (an airmail letter) (a courier service delivered letter) and two (2) working days after dispatch in the case of a facsimile, telegram or telex.

按本合同规定发出的通知或信函，如用（航空信件）（由速递服务公司递交的信件）寄出，（邮戳日期）（信件交付速递服务公司日期）后十二（12）天应被视为收件日期；如用传真、电报或电传发出，电文发出后的三（3）个工作日应被视为收件日期。

All notices and communications shall be sent to the appropriate address set forth below, until the same is changed by notice given in writing to the other Party:

在向另一方发出书面通知更改下列有关地址之前，一切通知和信函均应发往下列地址：

【参考译文】


通知


由一方向另一方发出本合同规定的任何通知或书面信函，包括但不限于按本合同规定发出的任何要约、书信或通知，应以（英文）（中文）写成，以传真、电报或电传迅速发往有关方，并用（挂号航空信件）（由速递服务公司递交的信件）加以确认。按本合同规定发出的通知或信函，如用（航空信件）（由速递服务公司递交的信件）寄出，（邮戳日期）（信件交付速递服务公司日期）后十二（12）天应被视为收件日期；如用传真、电报或电传发出，电文发出后的三（3）个工作日应被视为收件日期。在向另一方发出书面通知更改下列有关地址之前，一切通知和信函均应发往下列地址：


Preferential Treatment优惠待遇


The Company and the Parties shall be entitled according to the law to any tax, investment or other benefits or preferences that become available or publicly known after the signing of this Contract and which are more favorable than those set forth in this Contract.

【理解与表达】


The Company and the Parties shall be entitled
 according to the law to any tax, investment or other benefits
 or preferences that become available or publicly known after the signing of this Contract and which
 are more favorable than those set forth in this Contract.


本公司和双方有权
 依法享受
 本合同签署后可获得的或已公开的并且比本合同所列更加优惠的任何税务、投资或其他利益
 或优惠。

【参考译文】


优惠待遇


本公司和双方有权依法享受本合同签署后可获得的或已公开的并且比本合同所列更加优惠的任何税务、投资或其他利益或优惠。


Representation and Warranty声明及保证


Each of the Parties hereby represents and warrants that:

(a) it possesses full power and authority to enter into this Contract and to the extent applicable the Contracts attached in the Schedules and to perform its obligations hereunder and thereunder.

(b) each of their representatives whose signature is affixed hereto has been fully authorized to sign this Contract pursuant to a valid power of attorney, a copy of which has been provided to the other Parties; and

(c) upon the Effective Date, this Contract shall constitute its legal, valid and binding obligations.

【理解与表达】

Each of the Parties hereby represents and warrants that:

双方特此声明及保证：

(a) it possesses full power and authority to enter into this Contract and
 to the extent applicable the Contracts attached in the Schedules
 and to perform its obligations hereunder and thereunder.


其具有签订本合同和
 在适当的情况下签订附件中各项合同及履行其在本合同和各项合同项下的义务的全部权力和授权
 ；

(b) each of their representatives
 whose signature is affixed hereto has been fully authorized to sign this Contract
 pursuant to a valid power of attorney, a copy of which has been provided to the other Parties; and


其每一位
 在本合同上签字的代表
 已根据有效的授权书获授全权签署本合同
 。该授权书副本已提供给另一方；及

(c) upon the Effective Date, this Contract shall constitute its legal, valid and binding obligations.



本合同
 应于生效日期构成其在法律上有效的和有约束力的义务。


【参考译文】


声明及保证


双方特此声明及保证：

（a）其具有签订本合同和在适当的情况下签订附件中各项合同及履行其在本合同和各项合同项下的义务的全部权力和授权；

（b）其每一位在本合同上签字的代表已根据有效的授权书获授全权签署本合同。该授权书副本已提供给另一方；及

（c）本合同应于生效日期构成其在法律上有效的和有约束力的义务。


Settlement of Dispute争议的解决


1. Friendly Consultations

In the event of any dispute, controversy or claim (collectively, "dispute") arising out of or relating to this Contract, or the breach, termination or invalidity thereof, the Parties shall attempt in the first instance to resolve such dispute through friendly consultations.

2. Arbitration

If the dispute is not resolved by friendly consultations within sixty (60) days after the notification by one Party to the other Party of the existence of a dispute, then either Party may submit the dispute for arbitration in Stockholm, Sweden for final and exclusive resolution by the Arbitration Institute of the Stockholm Chamber of Commerce in accordance with its rules, supplemented by the following:

(a) The arbitration shall be conducted in English and Chinese and both the English and Chinese language texts of this Contract shall be the reference text for the arbitrators.

(b) The arbitration award shall be final and binding on the Parties, and the Parties agree to be bound thereby and to act accordingly.

(c) All costs of arbitration shall be borne by the Parties as determined by the arbitration tribunal.

3. Continuing Rights and Obligations

When any dispute occurs and is the subject of friendly consultations or arbitration, the Parties shall continue to exercise their remaining respective rights, and fulfill their remaining respective obligations, under this Contract, except in respect of those matters under dispute.

4. Enforcement of Award

In any arbitration proceeding, any legal proceeding to enforce any arbitration award and in any legal action between the Parties pursuant to or relating to this Contract, each Party expressly waives the defense of sovereign immunity and any other defense based on the fact or allegation that it is an agency or instrumentality of a sovereign state. Any award of the arbitrators shall be enforceable by any court having jurisdiction over the Party against which the award has been rendered in accordance with the United Nations Convention on the Reciprocal Enforcement of Arbitral Awards.

【理解与表达】

1. Friendly Consultations

友好协商

In the event of any dispute, controversy or claim (collectively, "dispute") arising out of or relating to this Contract, or the breach, termination or invalidity thereof, the Parties shall attempt
 in the first instance to resolve
 such dispute through friendly consultations.

由于本合同或其违反、终止或无效发生的或与此有关的任何争议、争论或索赔（合称“争议”），双方应
 首先争取通过友好协商解决
 。

2. Arbitration

仲裁

If the dispute is not resolved by friendly consultations within sixty (60) days after the notification by one Party to the other Party of the existence of a dispute, then either Party may submit the dispute for arbitration
 in Stockholm, Sweden for final and exclusive resolution by the Arbitration Institute of the Stockholm Chamber of Commerce in accordance with its rules, supplemented by the following:

如果在一方通知另一方存在争议后六十（60）日内争议没有通过友好协商解决，则任何一方可将争议提交
 在瑞典斯德哥尔摩仲裁，由斯德哥尔摩商会仲裁院按照其规则（并由下列规定予以补充）作出最终和惟一的裁决：

(a) The arbitration shall be conducted in English and Chinese and both the English and Chinese language texts of this Contract shall be the reference text for the arbitrators.

仲裁应以英文和中文进行，仲裁员应参照本合同的英文和中文文本。

(b) The arbitration award shall be final and binding on the Parties, and the Parties agree to be bound thereby and to act accordingly.

仲裁裁决应是终局的，对双方都有约束力。双方同意受该裁决的约束并遵照该裁决行动。

(c) All costs of arbitration shall be borne by the Parties as determined by the arbitration tribunal.

一切仲裁费用应按仲裁庭确定由双方负担。

3. Continuing Rights and Obligations

持续的权利和义务

When any dispute occurs and is the subject of friendly consultations or arbitration, the Parties shall continue to exercise their remaining respective rights, and fulfill their remaining respective obligations
 , under this Contract, except in respect of those matters under dispute.

发生任何争议时以及就任何争议进行友好协商或仲裁时，除争议事项外，双方应继续行使其各自
 在本合同项下的其他权利并继续履行其各自
 在本合同项下的其他义务
 。

4. Enforcement of Award

裁决的执行

In any arbitration proceeding, any legal proceeding to enforce any arbitration award and in any legal action between the Parties pursuant to or relating to this Contract, each Party expressly waives the defense
 of sovereign immunity and any other defense based on the fact or allegation that it is an agency or instrumentality of a sovereign state.

在根据本合同进行或与本合同有关的双方之间的任何仲裁程序中，在为执行根据本合同进行或与本合同有关的双方之间的任何仲裁裁决的任何法律程序中及在根据本合同进行或与本合同有关的双方之间的任何法律诉讼中，每一方明示放弃
 以主权国豁免权为理由的辩护
 和放弃以其事实是或声称是主权国的机构或部门为理由的任何其他辩护。


Any award
 of the arbitrators shall be enforceable by any court
 having jurisdiction over the Party against which the award has been rendered in accordance with the United Nations Convention on the Reciprocal Enforcement of Arbitral Awards.

仲裁员的任何裁决应可
 由对败诉方行使管辖权的任何法院
 按照《联合国承认及执行外国仲裁裁决公约》执行
 。

【参考译文】


争议的解决


1．友好协商

由于本合同或其违反、终止或无效发生的或与此有关的任何争议、争论或索赔（合称“争议”），双方应首先争取通过友好协商解决。

2．仲裁

如果在一方通知另一方存在争议后六十（60）日内争议没有通过友好协商解决，则任何一方可将争议提交在瑞典斯德哥尔摩仲裁，由斯德哥尔摩商会仲裁院按照其规则（并由下列规定予以补充）作出最终和惟一的裁决：

（a）仲裁应以英文和中文进行，仲裁员应参照本合同的英文和中文文本。

（b）仲裁裁决应是终局的，对双方都有约束力。双方同意受该裁决的约束并遵照该裁决行动。

（c）一切仲裁费用应按仲裁庭确定由双方负担。

3．持续的权利和义务

发生任何争议时以及就任何争议进行友好协商或仲裁时，除争议事项外，双方应继续行使其各自在本合同项下的其他权利并继续履行其各自在本合同项下的其他义务。

4．裁决的执行

在根据本合同进行或与本合同有关的双方之间的任何仲裁程序中，在为执行根据本合同进行或与本合同有关的双方之间的任何仲裁裁决的任何法律程序中及在根据本合同进行或与本合同有关的双方之间的任何法律诉讼中，每一方明示放弃以主权国豁免权为理由的辩护和放弃以其事实是或声称是主权国的机构或部门为理由的任何其他辩护。仲裁员的任何裁决应可由对败诉方行使管辖权的任何法院按照《联合国承认及执行外国仲裁裁决公约》执行。


Severability可分割性


This Contract is severable in that if any provision hereof is determined to be illegal or unenforceable, the offending provision shall be stricken without affecting the remaining provisions of this Contract.

【理解与表达】


This Contract is severable
 in that if any provision hereof is determined to be illegal or unenforceable, the offending provision shall be stricken without affecting the remaining provisions of this Contract.


本合同是可分割的
 ，如果本合同任何条款被确定是非法的或不可强制执行的，应在不影响本合同其余条款的条件下将该等条款删除。

【参考译文】


可分割性


本合同是可分割的，如果本合同任何条款被确定是非法的或不可强制执行的，应在不影响本合同其余条款的条件下将该等条款删除。


Waiver放弃


No failure or delay on the part of either party to this Agreement in exercising any right, power or privilege hereunder shall operate as a waiver of any obligation, duty or requirement of the other party hereto. No waiver by any party hereto of any right, power or privilege hereunder shall operate as a waiver of any other right, power or privilege of such party hereunder. The single or partial exercise of any right, power or privilege hereunder by any party shall not preclude any other or further exercise thereof or of any other right, power or privilege hereunder.

【理解与表达】


No failure
 or delay on the part of either party to this Agreement in exercising any right
 , power or privilege hereunder shall operate as a waiver of any obligation
 , duty or requirement of the other party hereto.

本协议任何一方不行
 使或延迟行使本协议下的任何权利
 、权力或特权不得视为
 对本协议另一方任何义务
 、职责或要求的放弃
 。


No waiver
 by any party hereto of any right
 , power or privilege hereunder shall operate as a waiver of any other right
 , power or privilege of such party hereunder.

本协议任何一方放弃
 本协议下任何权利
 、权力或特权不得视为放弃
 该方的任何其他权利
 、权力或特权。


The single
 or partial exercise of any right
 , power or privilege hereunder by any party shall not preclude any other
 or further exercise thereof
 or of any other right, power or privilege hereunder.

任何一方单独
 或部分行使
 本协议下的任何权利
 、权力或特权不得妨碍以任何其他方式
 或进一步行使该等权利
 、权力或特权
 或本协议下的任何其他权利、权力或特权。

【参考译文】

本协议任何一方不行使或延迟行使本协议下的任何权利、权力或特权不得视为对本协议另一方任何义务、职责或要求的放弃。本协议任何一方放弃本协议下任何权利、权力或特权不得视为放弃该方的任何其他权利、权力或特权。任何一方单独或部分行使本协议下的任何权利、权力或特权不得妨碍以任何其他方式或进一步行使该等权利、权力或特权或本协议下的任何其他权利、权力或特权。

附录：



仲裁机构及仲裁规则（Arbitration Institutions and Rules）



ICC Court of Arbitration

国际商会仲裁院

Arbitration Institute of Stockholm Chamber of Commerce

［瑞典］斯德哥尔摩商会仲裁院

American Arbitration Association

美国仲裁协会

London Court of Arbitration

［英国］伦敦仲裁院

Court of Arbitration of the Zurich Chamber of Commerce

［瑞士］苏黎士商会仲裁院

China International Economic and Trade Arbitration Committee ("CIETAC")

中国国际经济贸易仲裁委员会

CIETAC, Shanghai Sub-Committee

中国国际经济贸易仲裁委员会上海分会

CIETAC, Shenzhen Sub-Committee

中国国际经济贸易仲裁委员会深圳分会

Singapore International Arbitration Center

新加坡国际仲裁中心

UNCITRAL Arbitration Rules联合国国际贸易法委员会仲裁规则

Arbitration Law of the People's Republic of China

《中华人民共和国仲裁法》

本章翻译练习

1. "Tax" includes any tax, levy, duty, charge, impost, fee, deduction or withholding of any nature now or hereafter imposed, levied, collected, withheld or assessed by any taxing or other authority and includes any interest, penalty or other charge payable or claimed in respect thereof and "taxation" shall be construed accordingly.

2. Neither of the parties hereto shall be liable for any delay or failure in the performance of obligations hereunder if such delay or failure is due to or results from any cause or causes beyond the reasonable control of Licensee or Licensor, including, but not limited to, war, revolution, riot, insurrection, civil commotion, strike, lockout, fire, flood, storm, tempest, volcanic eruption, earthquake, act of government (whether de facto or de jure), (collectively hereinafter referred to as the "Force Majeure") and the performance of obligations hereunder shall be suspended during, but no longer than, the existence of such cause or causes.

3. "Change in Law" means any creation of or change in, or change in interpretation by a Government Authority of the People's Republic of China of, any national or local laws, decrees, orders or regulations after the date of this Contract having a direct or indirect effect on the design, engineering, construction, commissioning, ownership or operation of the Power Station or the sale of electricity by the Seller or the economic benefit to be derived, either directly or indirectly by the Seller or any investors in the Seller, from this Contract.

4. "Good Electricity Industry Practice" means the relevant internationally recognised standards of practice, design, engineering, construction, testing, ownership, operation, management and maintenance observed by contractors in constructing and Operator in operating coal fired cogeneration power plants in practice that at that particular time, in the exercise of reasonable judgment in light of the facts known or that reasonably should have been known at the time a decision is made, which would be expected to accomplish the desired result in a manner consistent with law, regulation, reliability, safety, environmental protection, economy and expedition.

5. Licenser agrees that the products manufactured by Licensee may bear the trademarks of the Licenser subject to the terms set forth in the Trademark License Contract entered into between the Parties on October 6, 1996 and amended by a Supplementary Agreement entered into between the Parties on the date hereof.

6. Without prejudice to the generality of the foregoing, any suspension of the Tenant's business for a period of more than 7 days without the prior written consent of the Landlord shall constitute a material breach of this provision entitling the Landlord to determine this Agreement and to regain possession of the Premises.

7. The Covenantors hereby further jointly and severally covenant and undertake that they will, in the event any member of the Group is not being permitted to use or occupy or being evicted from any Property it presently uses or occupies (the "Affected Premises"), whether by the landlord thereof or any government authority or any third party whosoever on the ground that the landlord does not have the building ownership right or land use right to the Affected Premises or has not obtained the requisite land use right certificate and building ownership certificate or the relevant tenancy agreement/lease is invalid or unenforceable or any requisite procedure (including but not limited to registration or filing with the relevant PRC governmental authorities or to obtain the mortgagee's consent in respect of the creation of the tenancy agreement/lease) has not been completed, secure within 15 days or such longer period as the relevant member of the Group may agree for the use and occupation by that member of the Group of a property (the "Substitute Premises") on terms which are comparable and no less favourable to those relating to the Affected Premises including those relating to location, rent, layout area, user and facility, and for a term which is in no way shorter than the original term under which the Affected Premises are being used or occupied by that member of the Group.

8. Confidentiality


(1) Each of the parties to this agreement shall at all times use its best endeavours to keep confidential (and to procure that its respective employees and agents shall keep confidential) any confidential information which it or they may acquire in relation to the Company and its subsidiaries or in relation to the clients, business or affairs of any other party to this agreement or of the Company or of any of the Company's subsidiaries and shall not use or disclose such information except with the consent of every other party to this agreement and/or of the Company or its relevant subsidiary (as appropriate) or in accordance with the order of a court of competent jurisdiction or, in the case of information relating to the Company or any of its subsidiaries, for the advancement of the business of the Company or the relevant subsidiary.

(2) The parties to this agreement shall procure that the Company and its subsidiaries shall use all reasonable endeavours to ensure that the officers, employees and agents of each of them observe a similar obligation of confidence in favour of the parties to this agreement.

(3) The obligations of each of the parties contained in Article 12 shall continue without limit in point of time but shall cease to apply to any information coming into the public domain otherwise than by breach by any such party of its said obligations provided that nothing contained in this Article 12.5 shall prevent any party from disclosing any such information to the extent required in or in connection with legal proceedings arising out of this agreement or any matter relating to or in connection with the Company.

(4) For the purposes of this Article 12.5 the expression party' shall include the subsidiary companies of any party and any other company controlled by that party and the employees or agents of that party and of such subsidiary or controlled companies.





第十章　法律文件翻译实践

第一节　法律文件

一、意向书／谅解备忘录

意向书（letter of intent/letter of intention）有时又称为谅解备忘录（memorandum of understanding），用以确认相关各方有意愿和有能力共同从事某项业务。意向书旨在确保各方在签署具法律约束力的合约之前就拟建立的合约关系的条款和条件达成谅解并取得共识。意向书本身并不是合约，因此通常也不能强制执行。意向书仅构成各方之间的谅解并陈述各方从事某种业务活动的真诚意向。意向书只能算是一种准法律文件。因此，意向书内所用的情态动词一般不用“shall”而用“will”，表示意向书所载内容不是相关各方间的权利、义务关系，而是各方间的谅解和意向。

二、协议／合同／章程

《中外合资经营企业法实施细则》第十条规定：“本条例所称合营企业协议，是指合营各方对设立合营企业的某些要点和原则达成一致意见而订立的文件；所称合营企业合同，是指合营各方为设立合营企业就相互权利、义务关系达成一致意见而订立的文件；所称合营企业章程，是指按照合营企业合同规定的原则，经合营各方一致同意，规定合营企业的宗旨、组织原则和经营管理方法等事项的文件。合营企业协议与合营企业合同有抵触时，以合营企业合同为准。经合营各方同意，也可以不订立合营企业协议而只订立合营企业合同、章程。”

第二节　合资经营合同的翻译

Ⅰ. Limited Liability Company有限责任公司

The form of organization of the Company shall be a limited liability company. Each Party shall be liable for the debts of the Company within the limit of the contribution to the registered capital of the Company subscribed by each of them respectively. Except as provided herein, once a Party has paid its contribution to the registered capital of the Company in full, it shall not be required to provide any further funds to or on behalf of the Company. Subject to the foregoing, the profits, risks and losses shall be shared by the Parties in proportion to their respective contributions to the registered capital of the Company.

合营公司的组织形式为有限责任公司。每一方对合营公司债务所承担的责任以其各自对合营公司注册资本认缴的出资额为限。除本合同规定者外，一方一经缴清其对合营公司注册资本的出资额后，则无须再向合营公司或代表合营公司提供任何资金。在上文的规限下，双方应按其各自的出资额在合营公司注册资本中的比例分享利润和分担风险与亏损。

Ⅱ. Contribution of Registered Capital and Conditions Precedent Thereto注册资本的缴付及其先决条件

(a) No contribution to the Company's registered capital shall be made until each of the following conditions has been fulfilled or waived in writing:

在下列每一项条件已获得成就或被书面放弃之前，无须缴付对公司注册资本的任何出资：

(i) approval of this Contract and the Articles of Association by the Examination and Approval Authority without varying their terms or conditions or imposing any additional terms or conditions;

本合同和章程经审批机构批准，没有更改本合同和章程的条款或条件或附加任何其他条款或条件；

(ii) issuance by the SAIC of the Company's Business License authorizing the unrestricted direct selling of products and consistent with the terms of this Contract;

国家工商行政管理总局签发公司营业执照，批准公司不受限制地直接销售产品，并且营业执照与本合同的条款一致；

(iii) execution by the Company of the Lease Contract and receipt by the Company of confirmation from the [Guangzhou] State-Owned Land Bureau that the Company may use the Site in accordance with its terms;

公司签署租赁合同，收到［广州］市国土局的确认函，确认公司可以按照租赁合同的条款使用场地；

(iv) approval of the Technology License Contract by the Examination and Approval Authority and ratification of same by the Board of Directors of the Company; and

技术许可证合同获审批机构批准，并经公司董事会认可；及

(v) granting by the relevant authorities of a license to the Company to engage in the unrestricted direct selling of products in a manner that is consistent with the terms of this Contract.

有关部门发给公司许可证，许可以与本合同的条款一致的方式从事不受限制的直接销售产品。

(b) Each of the documents and approvals listed in Article 7(a) above shall be satisfactory in form and substance to Party B. If any of the above conditions precedent are not fulfilled within ninety (90) days after the Effective Date, and if Party B does not agree in writing to waive such conditions precedent or to extend the time for their fulfillment, then Party B shall have the right to terminate this Contract. In the event of such termination, no Party shall have any right whatsoever to require Party B to make any contribution to the registered capital or to claim any damages from the other Parties, and any sums which might have been previously paid by Party B shall be returned, in full, to Party B. Party B may contribute a portion of the registered capital even though not all of the conditions precedent specified in Article 7 (a) have been met; however, any partial contribution of registered capital in no way implies that Party B need make any further contribution of registered capital until all the conditions precedent of said Article 7 (a) are met.

上文第7（a）条所列的每一项文件和批准的形式和内容应使乙方满意。如果任何上述先决条件在生效日期后九十（90）日内未能成就，如果乙方未书面同意放弃该等先决条件或延长成就该等先决条件的时间，则乙方有权终止本合同。如果乙方按上述规定终止本合同，任何一方没有任何权利要求乙方缴付对注册资本的任何出资或要求其他方赔偿任何损失。乙方此前已付的任何款额应全数归还给乙方。即使第7（a）条规定的先决条件没有全部成就，乙方仍可就部分注册资本出资，但对注册资本的任何部分出资在任何方面均未默示在上述第7（a）条的先决条件全部成就以前，乙方需要对注册资本缴付任何额外出资。

Ⅲ. Board of Directors董事会

(a) The Board shall be established on the date of establishment of the Company.

董事会应在合营公司成立日期成立。

(b) The Board shall be composed of nine (9) Directors, of whom three (3) shall be appointed by Party A, and six (6) by Party B. The Chairman of the Board shall be appointed by Party A and the Vice Chairman by Party B. The term of office for Directors, the Chairman and the Vice Chairman is four (4) years. The term of office may be renewed by the party who originally appointed them. Each Party may dismiss any Director appointed by it for any reason at any time. Any vacancy created in the Board shall be filled by the party which originally appointed the Director whose absence created the vacancy.

董事会由九（9）名董事组成，其中甲方委派三（3）名，乙方委派六（6）名。董事长由甲方委派，副董事长由乙方委派。董事、董事长和副董事长的任期均为四（4）年。原委派方可以续展任期。每一方可随时因任何理由撤换其委派的任何董事。董事会席位的任何空缺，应由原来委派引起空缺的董事的一方填补。

(c) The Chairman of the Board shall be the legal representative of the Company. The Chairman of the Board shall exercise his authority within the limits prescribed by the Board and may not under any circumstances contractually bind the Company or otherwise take any action on behalf of the Company without prior approval of the Board. Whenever the Chairman or another Director of the Board is unable to discharge his duties, the Vice Chairman shall be authorized by the Chairman or that other Director to represent him, as the case may be.

董事长是合营公司的法定代表人。董事长应在董事会规定的范围内行使其职权，在任何情况下，未经董事会事先批准，不得以合同约束合营公司或以其他方式代表合营公司采取任何行动。凡董事长或另一名董事不能履行其职责时，董事长或该另一名董事应委托副董事长代表董事长或该另一名董事（视情况而定）履行职责。

(d) The Board shall be the highest authority of the Company. It shall discuss and determine all important issues regarding the Company. Meetings of the Board shall be held at least once a year and usually at the legal address of the Company. Two-thirds of the Directors constitutes a quorum for Board meetings. Resolutions adopted at a meeting where less than six (6) Directors are present in person, telephonically or by proxy are invalid. Board resolutions may also be passed by unanimous written consent transmitted via facsimile exchange. Resolutions passed by unanimous written consent may pass only by the signature of all Directors. Upon the request of at least four (4) Directors, the Chairman of the Board shall, after consultation with the Vice-Chairman, convene an interim meeting of the Board.

董事会是合营公司的最高权力机构，讨论和决定合营公司的一切重要事宜。董事会会议每年至少举行一次，通常在合营公司的法定地址举行。三分之二董事即构成董事会会议的法定人数。少于六（6）名董事亲自、通过电话或委托代表出席的会议通过的决议无效。董事会决议也可以经传真传送的一致书面同意通过。经一致书面同意通过的决议只有经全体董事签署方可通过。经至少四（4）名董事要求，董事长在与副董事长协商后应召开董事会临时会议。

(e) The Chairman shall send written notice at least thirty (30) days prior to any meeting stating the subject, time and place of the meeting. Such notice may be waived by unanimous consent of all Directors attending the meeting in person or by proxy.

董事长应在任何会议前至少三十（30）日发出书面通知，说明会议的议题、时间和地点。经亲自或委托代表出席会议的全体董事一致同意，可放弃上述通知。

(f) Should a member of the Board be unable to personally attend the Board meeting for any reason, he or she may attend telephonically or appoint a proxy in writing to be present and to vote at the meeting. A proxy may represent one or more members of the Board. Should a member of the Board neither attend the meeting personally or telephonically nor appoint a proxy to attend, he or she shall not be considered present for quorum purposes, however such individual shall be considered to have abstained from voting.

董事因故不能亲自参加董事会会议，可通过电话或书面委托代表代其出席会议和投票。受委托代表可代表一名或一名以上董事。如果董事未亲自或通过电话或委托代表参加，就法定人数而言，不应被视为出席，但应被视作已放弃投票。

(g) Board members shall not be paid by the Company. If a Board member also takes a position in the Company, he shall be paid by the Company according to the position. The Company shall cover all expenses incurred by Board members in attending Board meetings.

董事不应由合营公司支付报酬。董事如也在合营公司担任职务，应按其职务由合营公司支付薪金。合营公司应支付董事出席董事会会议所发生的一切费用。

(h) Resolutions involving the following matters may only be adopted by the unanimous affirmative votes of all Directors present in person, telephonically or by proxy at a meeting:

下列事项只有经亲自、通过电话或委托代表出席董事会会议的全体董事一致投票赞成通过方可作出决议：

(1) The amendment of the Articles of Association;

章程的修订；

(2) The increase or assignment of registered capital and the adjustment of each party's capital contribution ratio;

增加或转让注册资本及调整每一方的出资比例；

(3) The merger of the Company with any other economic organization;

合营公司与任何其他经济组织合并；

(4) The termination, dissolution or liquidation of the Company.

合营公司终止、解散或清算。

(i) Resolutions involving the following matters may be adopted by the affirmative vote of only five (5) Directors:

下列事项经五（5）名董事投票赞成通过方可作出决议：

(1) The selection of the Chairman and the Vice Chairman of the Board;

选举董事长和副董事长；

(2) Any guarantee, lease agreement or loan agreement for borrowing in excess of RMB 1,000,000;

超过人民币一百万元（RMB1,000,000）的任何担保、租赁协议或贷款协议；

(3) Approval of annual budgets;

批准年度预算；

(4) Any change in the legal address of the Company;

合营公司法定地址的任何更改；

(5) Employment of any independent auditor;

聘用任何独立审计师；

(6) Decisions regarding final accounts;

有关决算的决定；

(7) Acquisition of land-use rights;

获得土地使用权；

(8) Purchase of capital machinery exceeding RMB 1,000,000 (or its equivalent in foreign currency) per appropriation;

购买每次拨款超过人民币一百万元（RMB 1,000,000）（或其等值外币）的资本机械；

(9) Sale or disposal of capital machinery exceeding RMB 1,000,000 (or its equivalent in foreign currency);

出售或处分超过人民币一百万元（RMB 1,000,000）元（或其等值外币）的资本机械；

(10) The appointment and dismissal of the General Manager and Deputy General Manager;

总经理和副总经理的任免；

(11) Establishment of branch offices;

设立分支机构；

(12) Recommendation and payment of dividends to the parties of the Company;

向合营公司双方建议支付及支付股息；

(13) Decisions on reserve funds, bonus and welfare funds and expansion funds and decisions regarding the use or expenditure of such funds;

关于储备基金、职工奖励及福利基金、企业发展基金的决定，以及关于上述基金的使用或支出的决定；

(14) Any contracts or agreements for licensing of technology or know-how to or from third parties;

许可第三方使用或由第三方许可使用技术或诀窍的任何合同或协议；

(15) Any other matter requiring a resolution of the Board other than those items listed in Article 10(h) above.

上述第10（h）条所列事项以外需要董事会决议的任何其他事宜。

(j) Minutes shall be kept for each Board meeting and signed by all Directors present at the meeting in person or by proxy. Minutes of the meeting shall be taken by a designee of the Chairman, kept in both Chinese and English and placed on file at the Company's head office. A copy of the minutes shall be sent to Party B at the address noted in Article 29 (f).

应就每一次董事会会议作出会议记录，会议记录应由亲自或委托代表出席会议的全体董事签署。会议记录应由董事长指定的人以中、英文作出并在合营公司的总部存档。会议记录副本应按第29（f）条所述的地址送发乙方。

Ⅳ. Operation and Management经营管理

(a) The Board of Directors of the Company shall set up a management organization which shall be in charge of the day-to-day operation and management of the Company. The operation and management organization shall have one General Manager and one Deputy General Manager. The General Manager shall be nominated by Party B, the Deputy General Manager shall be nominated by Party A and each shall be elected and appointed by the Board of Directors. Their terms of office shall be four (4) years, and they may serve consecutive terms if renominated by the party originally nominating them. The General Manager or the Deputy General Manager may be dismissed at any time by a majority resolution of the Board. If it becomes necessary, due to dismissal or resignation, to replace the General Manager or the Deputy General Manager, the party which originally nominated such individual shall nominate his replacement for appointment by the Board.

合营公司董事会应设管理机构负责合营公司的日常经营管理工作。经营管理机构设总经理一（1）名、副总经理一（1）名。总经理应由乙方推荐，副总经理应由甲方推荐。总经理和副总经理应由董事会选举和任命，任期四（4）年，经原推荐方再次推荐可以连任。经董事会多数董事决议可随时辞退总经理或副总经理。如因辞退或辞职而须替换总经理或副总经理，原来推荐该人选的一方应推荐替代人由董事会任命。

(b) The duties of the General Manager shall consist of carrying out the decisions of the Board and organizing and directing the day-to-day operation and management of the Company. The Deputy General Manager shall report to and assist the General Manager. The specific powers and responsibilities of the General Manager shall be prescribed in the relevant provisions of the Company's Articles of Association. The specific powers and responsibilities of the Deputy General Manager shall be assigned to him by the General Manager.

总经理的职责应包括执行董事会的各项决议和组织领导合营公司的日常经营管理工作。副总经理应向总经理汇报并协助总经理工作。总经理的具体权力和责任应在合营公司章程的有关规定中规定。副总经理的具体权力和责任应由总经理指定。

(c) The operation and management organization shall have a number of Department Managers, who shall be in charge of the work of their respective departments. The General Manager shall appoint persons to be the Production Manager, Technical Manager, Commercial Manager and Administrative/ Financial Manager. The parties agree that the General Manager must select a candidate for Production Manager recommended by the Deputy General Manager provided that the Deputy General Manager was nominated by Party A and such candidate is qualified for the position.

经营管理机构应设一定数目的部门经理，负责其各自部门的工作。总经理应指定出任生产经理、技术经理、商务经理和行政／财务经理的人。双方同意，总经理必须挑选由副总经理推荐的人选为生产经理，条件是副总经理是由甲方推荐的，并且该人选符合生产经理一职的条件。

(d) The Board shall assess the results achieved by the General Manager during his term of office based on whether or not he has attained the goals set by the Board during his terms.

董事会应按总经理在其任内是否达到董事会制定的目标评估总经理在其任内取得的成绩。

(e) The Parties agree that a management fee of 0.5％ of Net Sales per year shall be paid by the Company to each of Party A and Party B within sixty (60) days [or 2 months] of the end of that year to defray the costs incurred by both parties in the management of the Company.

双方同意，于每年结束后六十（60）日（或2个月）内，合营公司应分别向甲方和乙方支付金额为该年销售净额0.5％的管理费，以支付双方管理合营公司所发生的费用。

(f) Expatriate personnel providing assistance to the Company shall be remunerated on terms commensurate with expatriate terms prevailing in similar joint ventures in China directly by Party B. Party B in its sole discretion shall determine the reasonableness of such benefits in each case. In consideration for the assistance to be provided pursuant to this Article 9(f) to the Company by Party B, the parties agree that the Company shall pay Party B a management fee of five percent (5%) on all Net Sales per year for each of years one through four of the Joint Venture Term and thereafter three percent (3%) on all Net Sales per year for the balance of the Joint Venture Term.

向合营公司提供协助的外籍人员应按与在中国的类似的中外合营企业通行的外籍人员条款相称的条款由乙方直接支付报酬。乙方应全权决定每个外籍人员的福利是否合理。作为乙方按本第9（f）条向合营公司提供协助的对价，双方同意，合营公司应就合营期限内首四年的每一年，向乙方支付金额为该年全部销售净额百分之五（5％）的管理费，并在其后合营期限剩余年限内，每年向乙方支付金额为该年全部销售净额百分之三（3％）的管理费。

(g) As provided in Article 6 hereof, Party A and Party B will both provide the Company with management assistance during the Joint Venture Term. Party A's assistance shall consist of advice concerning the Company's role and operation within the Chinese economy, while Party B shall provide the assistance necessary for the Company to establish an efficient organizational structure based on advanced methods of scientific management.

按本合同第6条规定，甲方和乙方在合营期限内均将向合营公司提供管理协助。甲方协助应包括就合营公司在中国经济的角色和运作提供意见，而乙方应提供合营公司按先进的科学管理方法建立有效率的组织结构所需的协助。

(h) Any management or other personnel of the Company misusing their position for selfish ends, engaging in graft, seriously derelict in their duties, or failing to completely perform assigned tasks shall be dismissed and replaced by the General Manager or the Board, where applicable. All management personnel of the Company are forbidden from concurrently serving in other economic organizations unless approved by the Board.

合营公司的任何管理人员或其他人员利用其职务营私舞弊、严重失职或没有充分履行分配的任务，应由总经理或（在适用的情况下）董事会辞退和替换。除非经董事会批准，否则禁止合营公司的所有管理人员在其他经济组织兼职。

Ⅴ. Transfer of Interests权益的转让

(a) Any party shall have the right to offer to purchase the other party's interest in the Company and continue the operations of the Company as a going concern.

任何一方有权提出购买另一方在合营公司的权益，并作为一家继续经营的公司继续合营公司的经营。

(1) In the event that one party wishes to transfer its interest, it must offer its entire interest to the other party for acquisition. The other party shall have the right of first refusal to acquire the interest. If the other party does not exercise its right to acquire the interest, the transferring party is free to sell its entire interest to a third party, subject to the provision of Article 19(a) (4), but not for less than the purchase price offered to the other party. No party may sell less than all of its interest in the Company.

一方如果希望转让其权益，必须提供其全部权益给另一方收购。另一方应有优先权收购该等权益。如果另一方不行使其权利收购权益，转让方在遵守第19（a）（4）条的规定下可自由地按不低于向另一方提出的买价向第三方出售其全部权益。任何一方不得出售少于其在合营公司的全部权益。

(2) The offer must be made to the other party by registered mail; such offer can be accepted only in writing within sixty (60) days after the mailing of the offer. The offer must include all terms of the proposed transfer, including purchase price, payment terms and the identity (including beneficial ownership) of the third party. The transfer of the interest and payment of the purchase price must be completed within ninety (90) days after acceptance, subject only to delays caused by obtaining the requisite governmental approvals.

转让建议必须以挂号邮件向另一方提出；该建议仅能在建议邮寄后六十（60）日内以书面接受。建议必须包括建议转让的所有条款（包括买价、支付条款和第三方的身份（包括实益所有权））。除因取得必要的政府批准而导致延迟外，转让权益和支付买价必须在接受建议后九十（90）日内完成。

(3) If a party does not exercise its right to acquire the interest, it will be deemed to agree to the acquisition by a third party and cause its Directors to vote in favor of such acquisition provided:

一方如不行使其权利收购权益，将被视为同意由第三方收购，并将促使其董事投票赞成该项收购，条件是：

(i) such transfer is valid under the relevant laws of the [United States] and China or the laws of any other country or area having jurisdiction;

在美国的和中国的有关法律或有管辖权的任何其他国家或地区的法律项下，该转让是有效的；

(ii) the transferee has not been convicted of a crime or is not currently under indictment;

受让人并无犯罪或目前没有被起诉；

(iii) the transferee is not currently a manufacturer of products in competition with Party B or its Affiliates in worldwide markets; and

受让人目前不是与乙方或其关联公司在世界各地市场竞争的产品的制造商；及

(iv) the transfer agreement provides that the transferee shall assume all the rights and obligations of the transferring party under this Contract.

转让协议规定，受让人应承担转让方在本合同项下的一切权利和义务。

(4) The transfer of interest to the third party and payment of the purchase price must be completed within ninety (90) days after the sixty (60) day period set out in Article [19 (a)(2)], subject only to delays caused by obtaining the requisite governmental approvals, and the purchase price must be the same as or higher than that offered to the other party under Articles [19(a)(1)] and [19(a)(2)]. If the transfer is not completed within the ninety (90) day period, the selling party shall not be permitted to transfer and shall not transfer its interest to the third party.

除因取得必要的政府批准而导致延迟外，向第三方转让权益和支付买价必须在第［19（a）（2）］条所述六十（60）日期后的九十（90）日内完成。买价必须相等于或高于按第［19（a）（1）］条和第［19（a）（2）］条规定向另一方提供的价格。如果在该九十（90）日期内没完成转让，出售方不应获准转让并且不应转让其权益给第三方。

(b) In the event that one party wishes to transfer its interest to the other party and the parties cannot mutually agree on the value of the selling party's interest, the value of the selling party's interest in the Company shall be determined by an internationally recognized public accounting firm mutually agreed upon by the parties which is not currently the principal accounting firm of either party hereto. Should the parties be unable to agree upon such accounting firm, such dispute shall be subject to arbitration. Such determination shall be made taking into account:

如果一方希望转让其权益给另一方，但双方不能互相商定出售方权益的价值，出售方在合营公司的权益的价值应由经双方互相商定的而且目前不是本合同任何一方的主要会计师事务所的国际认可会计师事务所确定。如果双方未能就该会计师事务所达成一致意见，争议应提交仲裁。上述确定应在考虑到下列各项后作出：

(1) the fair market value of the Company as an ongoing business;

合营公司作为一家继续经营的公司的公平市值；

(2) a comparison with similarly sized companies manufacturing similar products;

与规模相似并制造类似产品的公司的比较；

(3) recent or existing bona fide offers for purchase; and

近期或现有的善意购买建议；和

(4) information provided by either party projected to have an impact (whether adverse or favorable) on the future operations or value of the Company.

任何一方提供的、预测对合营公司未来的经营或价值有影响（不论是不利或有利的）的资料。

In the case of Article [19 (b)(4)] above, the accounting firm shall make an independent evaluation whether to use such information in making its determination under this Article [19 (b)]. The fees associated with this valuation shall be paid one-half by the selling party and one-half by the remaining party. The determination made pursuant to this Article [19 (b)] shall be a final decision binding on the parties.

如属上述第［19 (b)(4)］条，会计师事务所应就是否使用该等资料作出其在第［19 (b)］条项下的确定进行独立评估。与该估价有关的费用应由出售方和另一方平均支付。按本第［19 (b)］条作出的确定应是最终决定，对双方都有约束力。

(c) Party B may sell its interest in the Company to an Affiliate, in which case Party A agrees to waive its right of first refusal to acquire the interest and shall cause the Directors appointed by it to vote in favor of such a transfer.

乙方可向关联公司出售其在合营公司的权益，在这种情况下，甲方同意放弃其收购权益的优先购买权，并应促使其委派的董事投票赞成此项转让。

(d) The selling party shall provide the other parties with the duplicate of the executed written agreement with the transferee provided the other nonselling party is not already a party to the transfer agreement.

出售方应向另一方提供与受让人签署的书面协议副本，条件是该非出售另一方不是转让协议的一方。

(e) Neither the business of the Company nor the performance of this Contract or other contracts or agreements shall be interrupted by any such sale or other transfer of such interest.

合营公司的经营或本合同或其他合同或协议的履行不应因上述权益的出售或其他转让而中断。

(f) All transfer must be approved by the Board of the Company and shall be submitted to the Examination and Approval Authority for approval. Upon receipt of the approval, the Company shall register the change with the SH Municipal Administration for Industry and Commerce.

所有转让必须经合营公司董事会同意并应报审批机构批准。合营公司收到批准后应向SH市工商行政管理局办理变更登记手续。

Ⅵ. Financial Affairs and Accounting财务和会计

1. Accounting Organization



会计部门


The Company shall have a financial affairs and accounting department under the direction of the Chief Accountant. The Chief Accountant shall be appointed by the Board; he may be a Deputy General Manager. The Chief Accountant shall be responsible for the financial management of the Company under the leadership of the General Manager. The Chief Accountant may be an employee of the Company.

合营公司设财务会计部，由总会计师领导。总会计师由董事会任命并可由副总经理兼任，在总经理领导下负责合营公司的财务管理工作。总会计师可为合营公司的雇员。

2. Accounting System



会计制度


(a) In accordance with the Accounting System of the People's Republic of China for Foreign Investment Enterprises, the Company shall establish the accounting system and procedures suggested by Party B in so far as they are not contrary to PRC laws and regulations. The accounting system and procedures to be adopted by the Company shall be submitted to the Board for approval. Once approved by the Board, the accounting system and procedures shall be filed with the department in charge of the Company and with the relevant local department of finance and the tax authorities for the record. The debit and credit method, as well as the accrual basis of accounting, shall be adopted as the methods and principles for keeping accounts.

合营公司应按照《中华人民共和国外商投资企业会计制度》制定乙方建议的会计制度和程序（只要该等制度和程序没有违反中国法规）。合营公司采用的会计制度和程序应提交董事会批准。一经董事会批准，会计制度和程序应报合营公司主管部门和当地有关财政部门和税务机关备案。应采用借贷记账法和权责发生制作为记账方法和记账原则。

(b) All accounting records, vouchers, books and statements of the Company shall be made and kept in Chinese and English. The final accounts shall be made in both Chinese and English. All important financial and accounting documents, records and statements, as determined in the Articles of Association, shall require the examination and verification and signature of the Chief Accountant, and shall be approved by the General Manager.

合营公司的一切会计记录、凭证、账簿和报表，应用中文和英文书写。决算账目应用中文和英文编制。章程确定的一切重要财务和会计文件、记录和报表均需要总会计师审核和签署，并应由总经理批准。

(c) For the purposes of preparing the Company's accounts and statements, calculating declared dividends to be distributed to the Parties, and for any other purposes where it may be necessary to effect a currency conversion, such conversion shall be in accordance with the median rate for buying and selling announced by the People's Bank of China, or other legally recognized rate, on the date of actual receipt or payment.

为了编制合营公司账目和报表，计算向双方分配的已宣布的股息及为了可能需要进行货币兑换的任何其他目的，货币兑换应按实际收支日期中国人民银行公布的买卖中间价或法律上承认的其他汇率进行。

(d) The Company's balance sheet, profit and loss account, and related financial documents shall be prepared and reported monthly, quarterly and annually in Renminbi and United States Dollars, using respectively such Chinese and British generally accepted accounting principles as are required by law and by the Parties. Such financial documents shall serve as the basis for their financial reporting purposes; the Company shall furnish the Parties with copies of such documents.

合营公司的资产负债表、损益账及有关财务文件应以人民币和美元为单位，分别采用法律规定和双方要求的中国和英国的公认会计原则按月、按季和按年编制和呈报。该等财务文件应作为双方作出财务报告的依据。合营公司应向双方提供该等文件的副本。

3. Auditing



审计


(a) An [international accountant] registered in China and accepted by the Parties shall be engaged by the Company as its auditor to examine and verify the final accounts for the annual report. The Company shall submit to the Parties an annual statement of final accounts (including the audited profit and loss statement and the balance sheet for the fiscal year) within three (3) months after the end of the fiscal year, together with the audit report in both the English and Chinese languages.

合营公司应聘请在中国注册的和双方接受的（国际会计师）作为其审计师审核年度报告的决算账目。合营公司应于会计年度结束后三（3）个月内向双方提交年度决算报表（包括经审计的该会计年度损益表和资产负债表）以及中、英文的审计报告。

(b) In addition to and separate from the audit described in [16.03 (a)] above, each Party may, at its own expense, appoint an accountant (who may be either an accountant registered abroad or registered in China) or a representative of such Party to audit any segment of the accounts or operations of the Company on behalf of such Party. The Company shall provide such auditor with facilities (including relevant books and records) necessary for his auditing of the account and such auditor shall keep confidential all documents under his auditing.

除了上述［16.03 (a)］所述审计以外，每一方可自费委派会计师（可以是国外注册的会计师或中国注册的会计师）或该方的代表代该方审计合营公司账目的任何部分或经营。合营公司应为该审计师审计账目提供必要的方便（包括有关账簿和记录），该审计师也应对其审计的所有文件保密。

4. Fiscal Year



会计年度


The fiscal year of the Company shall start on January 1st of the year and end on December 31st of the same year. The first fiscal year of the Company shall commence on the date of issuance of the Company's business license and end on December 31st of the same year. The last fiscal year of the Company shall start on January lst of the year of termination and end on the date of termination.

合营公司的会计年度自每年一月一日起至当年十二月三十一日止。合营公司的首个会计年度应自合营公司营业执照签发日期起至当年十二月三十一日止。合营公司的最后一个会计年度应自终止年度一月一日起至终止日期止。

5. Profit Distribution



利润分配


(a) After the payment of income tax by the Company, the Board will determine the amount of allocations to be made to the reserve funds, bonus and welfare funds for the workers and staff members, and the Company's expansion fund. The total sum of the annual allocations to the aforesaid three funds for each year shall not exceed ten percent (10％) of the after-tax profit of the Company, and on a cumulative basis, shall be subject to a maximum equal to 50％ of the initial capital of the Company.

合营公司缴纳所得税后，董事会将确定提取储备基金、职工奖励及福利基金和企业发展基金的金额。每年为上述三项基金而提取的总金额应不超过合营公司税后利润的百分之十。累计的总提取金额应不超过合营公司最初资本的百分之五十。

(b) The after-tax net profit of the Company to be distributed amongst the Parties shall be determined by the Board in proportion to the Parties' respective shares in the registered capital. If the Company carries losses from the previous years, the profit of the current year shall first be used to cover the losses. No profit shall be distributed unless the deficit from the previous year is made up. The distribution of any profit retained by the Company and carried over from the previous years, together with the distributable profit of the current year or after the deficit of the current year is made up therefrom shall be determined by the Board.

将分配给双方的合营公司的税后净利应由董事会按双方各自在注册资本中的所占份额分配给双方。如果合营公司以前年度有亏损，本年度的利润应首先用于弥补亏损。以前年度的赤字未弥补前不得分配利润。合营公司留存及以前年度未分配的任何利润，连同本年度可分配利润或在本年度赤字弥补后的利润应由董事会确定分配。

(c) Unless otherwise agreed by he Joint Venture Company, all remittances of profit and other remittances to Party A will be made in Renminbi and all remittances of profits and other remittances to Party B will be made to a designated foreign bank account in United States Dollars or other freely convertible foreign currencies as designated by Party B in accordance with foreign exchange regulations of China, or, at the election of Party B, in Renminbi.

除非经合营公司同意，否则给甲方的一切利润和其他汇款将以人民币支付，而汇给乙方的一切利润和其他汇款将按中国外汇管理规定以美元或乙方指定的其他可自由兑换的外币汇入指定的外国银行账户，或按乙方选择，以人民币支付。

Ⅶ. Labor Management劳动管理

(a) The Company shall be entitled to exercise autonomy granted to foreign invested enterprises and shall have full authority over the hiring and dismissal of its employees. The recruitment, employment, dismissal and resignation of the employees of the Company and their wages, salaries, labor insurance, welfare awards, labor discipline and other matters shall be handled according to the Regulations of the People's Republic of China on Labor Management in Joint Ventures Using Chinese and Foreign Investment and other relevant laws and be specified in the Labor Contract in the form of Attachment [2] to the Contract.

合营公司应有权行使授予外商投资企业的自主权，并有全权聘用和辞退其雇员。有关合营公司雇员的招收、招聘、辞退、辞职、工资、薪酬、劳动保险、福利奖励、劳动纪律和其他事宜，应按照《中华人民共和国中外合资经营企业劳动管理规定》及其他有关法律办理，并应在形式和内容如本合同附件［二］的劳动合同中具体规定。

(b) The employees of the Company shall observe the various rules and regulations of the Company and fulfill their respective tasks. Under the authorization of the Board, the General Manager shall formulate and issue rules and regulations regarding labor management.

合营公司的雇员应遵守合营公司的各种规章制度并完成其各自的工作。经董事会授权，总经理应制定和发出关于劳动管理的规章制度。

Ⅷ. Termination and Liquidation终止和清算

(a) Subject to compliance with Article [20 (b)], either party may terminate this Contract by sixty (60) days prior written notice to the other party for the following reasons:

在遵守第［20 (b)］条的规定下，如因任何下列原因，任何一方可向另一方发出六十（60）日的事先书面通知终止本合同：

(1) If the other party materially breaches this Contract and such breach is not cured within sixty (60) days after receipt of written notice of the breach from the non-breaching party issuing the notice;

另一方实质性地违反本合同，并且在收到非违约方发出的有关违约的书面通知后六十（60）日内仍未纠正该违约行为；

(2) If the cumulative operating losses of the Company incurred from the Effective Date of the Contract exceed one-half of the registered capital of the Company;

合营公司从本合同生效日期起发生的累积亏损超过合营公司注册资本的一半；

(3) If either party attempts to transfer its interest, in whole or in part, in the Company in violation of the provisions of this Contract;

任何一方试图违反本合同规定转让其在合营公司的全部或部分权益；

(4) If all or a significant part of the assets of the Company are expropriated;

合营公司全部或大部分的资产被征用；

(5) If any governmental authority having authority over either party formulates any policy, law or regulation that may cause significant adverse consequences to the Company or any party and the parties are unable to agree upon necessary adjustments as provided in Article [22 (b)] of this Contract;

对任何一方行使权力的任何政府部门制定任何政策、法律或条例对合营公司或任何一方可能造成不利的重大影响，而且双方未能就本合同第［22 (b)］条规定的必要调整达成一致意见；

(6) If other unforeseen circumstances arise making it impossible for the Company to operate profitably;

出现其他不可预见的情况，使合营公司经营无法有利润；

(7) If total or partial performance of this Contract is prevented by an event of force majeure for more than one hundred eighty three (183) consecutive days;

本合同的履行或部分履行受不可抗力阻碍，为期超过连续一百八十三（183）日；

(8) If a deadlock of the Board occurs and continues for a period of thirty (30) days ("deadlock" shall be deemed to have taken place whenever any matter or proposition requiring a unanimous vote of the Board has failed to obtain the unanimous vote);

董事会出现僵局持续期达三十（30）日（凡需要董事会一致投票赞成的任何事宜或建议未获得一致投票赞成的，应被视为出现“僵局”）；

(9) For any other reason provided for in relevant laws or regulations.

有关法律或条例规定的任何其他原因。

(b) In the event that either party gives notice in accordance with Article [20 (a)] of the desire to terminate this Contract, the parties shall within a sixty (60) day period after such notice is given, conduct negotiations and endeavor to resolve the cause for such notification. At the end of such sixty (60) day period, if the party giving the termination notice still wishes to terminate this Contract unless the matter has been resolved within such period, the other party shall have the right to refer the matter to arbitration in accordance with Article [26] for final resolution and shall inform the other party whether or not it chooses to exercise this right within thirty (30) days of the expiration of such sixty day period. If the other party chooses not to exercise this right, both parties shall immediately take steps to liquidate the Company in accordance with this Contract.

如果任何一方按第［20 (a)］条发出其希望终止本合同的通知，双方应在该通知发出后六十（60）日期内进行谈判并努力消除引起该通知的原因。如果在该六十（60）日期结束时发出终止通知的一方仍然希望终止本合同，除非该事宜已在该期间得到解决，否则另一方应有权按第26条把该事宜提交仲裁最终解决，而且应通知另一方其是否选择在上述六十日期届满后的三十（30）日内行使该项权利。如果另一方选择不行使该项权利，双方应立即采取步骤按本合同规定对合营公司进行清算。

(c) In the event that the existence of the Company is terminated for any reason and the terminating party's interest in the Company is not purchased by the non-terminating party pursuant to Article [20 (b)], then the assets of the Company shall be valued by and liquidated under the direction of a liquidation committee formed in accordance with the relevant regulations of the PRC. The liquidation committee shall be comprised of the members of the Board. In valuing and selling the assets, the liquidation committee shall use every effort to obtain the highest possible price for such assets. After liquidation and the settlement of all outstanding debts and taxes of the Company and verification of the liquidation reports by an accountant registered in China, the remaining amount shall be paid over to Parties A and B in proportion to their respective investment in the registered capital of the Company at the time of liquidation.

如果合营公司的存在因故终止，而且非终止方没有按第［20 (b)］条购买终止方在合营公司的权益，则合营公司的资产应在按中华人民共和国有关规定成立的清算委员会的指导下进行估价和清算。清算委员会应由董事会成员组成。在对资产进行估价和出售时，清算委员会应尽一切努力就该等资产获得可能的最高价格。合营公司清算和合营公司一切未偿债务和税项结算后以及中国注册的会计师核查清算报告后，余额应按清算时甲方和乙方各自在合营公司注册资本的出资比例支付给甲方和乙方。

本章翻译练习

(I)

The form of organization of the Joint Venture Company shall be a limited liability company. Each Party shall be liable for the debts of the Joint Venture Company within the limit of the contribution to the registered capital of the Joint Venture Company subscribed by each of them respectively. Subject to the foregoing, the profits, risks and losses shall be shared by the Parties in proportion to their respective contributions to the registered capital of the Joint Venture Company.

The Board shall be composed of seven (7) Directors, of whom two (2) shall be appointed by Party A, and five (5) by Party B. The Chairman of the Board shall be appointed by Party A and the Vice Chairman by Party B. The term of office for Directors, the Chairman and the Vice Chairman is four (4) years. The Chairman of the Board shall be the legal representative of the Company. The Chairman of the Board shall exercise his authority within the limits prescribed by the Board and may not under any circumstances contractually bind the Company or otherwise take any action on behalf of the Company without prior approval of the Board. The Board shall be the highest authority of the Company. It shall discuss and determine all important issues regarding the Company.

Meetings of the Board shall be held at least once a year and usually at the legal address of the Company. The Chairman shall send written notice at least thirty (30) days prior to any meeting stating the subject, time and place of the meeting. Should a member of the Board be unable to personally attend the Board meeting for any reason, he or she may attend telephonically or appoint a proxy in writing to be present and to vote at the meeting. Minutes shall be kept for each Board meeting and signed by all Directors present at the meeting in person or by proxy.

The Board of Directors of the Company shall set up a management organization which shall be in charge of the day-to-day operation and management of the Company. The operation and management organization shall have one General Manager and one Deputy General Manager. The General Manager shall be nominated by Party B, the Deputy General Manager shall be nominated by Party A and each shall be elected and appointed by the Board of Directors. The duties of the General Manager shall consist of carrying out the decisions of the Board and organizing and directing the dayto-day operation and management of the Company. The Deputy General Manager shall report to and assist the General Manager. Any management or other personnel of the Company misusing their position for selfish ends, engaging in graft, seriously derelict in their duties, or failing to completely perform assigned tasks shall be dismissed and replaced by the General Manager or the Board.

(II)

The fiscal year of the Company shall start on January 1st of the year and end on December 31st of the same year. The first fiscal year of the Company shall commence on the date of issuance of the Company's business license and end on December 31st of the same year. The last fiscal year of the Company shall start on January 1st of the year of termination and end on the date of termination. The accounting system of the Company shall adopt the internationally used accrual basis and debit and credit accounting systems. All accounting records, vouchers, books and statements of the Company shall be prepared and kept in both Chinese and English. The Company shall use RMB as the base bookkeeping currency for its financial records. The annual, quarterly and monthly reports shall be approved and jointly signed by the General Manager and the Company's Administrative/Financial Manager and shall be prepared and kept in both Chinese and English. An accountant registered in China shall be engaged by the Company as its auditor to examine and verify the accounts and books of the Company and shall submit to the Board and the General Manager the audit report.

The Company shall pay taxes in accordance with the relevant Chinese laws and regulations. The Company shall enjoy all preferential tax and customs duties treatment, including reductions and exemptions thereof for high technology projects. After the payment of income tax by the Joint Venture Company, the Board will determine the amount of allocations to be made to the reserve funds, bonus and welfare funds for the workers and staff members, and the Joint Venture Company's expansion fund. The total sum of the annual allocations to the aforesaid three funds for each year shall not exceed ten percent (10%) of the after-tax profit of the Joint Venture Company, and on a cumulative basis, shall be subject to a maximum equal to 50％ of the initial capital of the Joint Venture Company.

The Company shall be entitled to exercise autonomy granted to foreign invested enterprises and shall have full authority over the hiring and dismissal of its employees. The recruitment, employment, dismissal and resignation of the employees of the Company and their wages, salaries, labor insurance, welfare awards, labor discipline and other matters shall be handled according to the Regulations of the People's republic of China on Labor Management in Joint Ventures Using Chinese and Foreign Investment and other relevant laws and be specified in the Labor Contract in the form of Attachment [2] to the Contract.


附录

中华人民共和国中外合资经营企业法

（1979年7月1日第五届全国人民代表大会第二次会议通过；根据1990年4月4日第七届全国人民代表大会第三次会议《关于修改〈中华人民共和国中外合资经营企业法〉的决定》修正；根据2001年3月15日第九届全国人民代表大会第四次会议《关于修改〈中华人民共和国中外合资经营企业法〉的决定》第二次修正。）





第一条　中华人民共和国为了扩大国际经济合作和技术交流，允许外国公司、企业和其他经济组织或个人（以下简称外国合营者），按照平等互利的原则，经中国政府批准，在中华人民共和国境内，同中国的公司、企业或其他经济组织（以下简称中国合营者）共同举办合营企业。

第二条　中国政府依法保护外国合营者按照经中国政府批准的协议、合同、章程在合营企业的投资、应分得的利润和其他合法权益。

合营企业的一切活动应遵守中华人民共和国法律、法规的规定。

国家对合营企业不实行国有化和征收；在特殊情况下，根据社会公共利益的需要，对合营企业可以依照法律程序实行征收，并给予相应的补偿。

第三条　合营各方签订的合营协议、合同、章程，应报国家对外经济贸易主管部门（以下称审查批准机关）审查批准。审查批准机关应在三个月内决定批准或不批准。合营企业经批准后，向国家工商行政管理主管部门登记，领取营业执照，开始营业。

第四条　合营企业的形式为有限责任公司。

在合营企业的注册资本中，外国合营者的投资比例一般不低于百分之二十五。

合营各方按注册资本比例分享利润和分担风险及亏损。

合营者的注册资本如果转让必须经合营各方同意。

第五条　合营企业各方可以现金、实物、工业产权等进行投资。

外国合营者作为投资的技术和设备，必须确实是适合我国需要的先进技术和设备。如果有意以落后的技术和设备进行欺骗，造成损失的，应赔偿损失。

中国合营者的投资可包括为合营企业经营期间提供的场地使用权。如果场地使用权未作为中国合营者投资的一部分，合营企业应向中国政府缴纳使用费。

上述各项投资应在合营企业的合同和章程中加以规定，其价格（场地除外）由合营各方评议商定。

第六条　合营企业设董事会，其人数组成由合营各方协商，在合同、章程中确定，并由合营各方委派和撤换。董事长和副董事长由合营各方协商确定或由董事会选举产生。中外合营者的一方担任董事长的，由他方担任副董事长。董事会根据平等互利的原则，决定合营企业的重大问题。

董事会的职权是按合营企业章程规定，讨论决定合营企业的一切重大问题：企业发展规划、生产经营活动方案、收支预算、利润分配、劳动工资计划、停业，以及总经理、副总经理、总工程师、总会计师、审计师的任命或聘请及其职权和待遇等。

正副总经理（或正副厂长）由合营各方分别担任。

合营企业职工的录用、辞退、报酬、福利、劳动保护、劳动保险等事项，应当依法通过订立合同加以规定。

第七条　合营企业的职工依法建立工会组织，开展工会活动，维护职工的合法权益。

合营企业应当为本企业工会提供必要的活动条件。

第八条　合营企业获得的毛利润，按中华人民共和国税法规定缴纳合营企业所得税后，扣除合营企业章程规定的储备基金、职工奖励及福利基金、企业发展基金，净利润根据合营各方注册资本的比例进行分配。

合营企业依照国家有关税收的法律和行政法规的规定，可以享受减税、免税的优惠待遇。

外国合营者将分得的净利润用于在中国境内再投资时，可申请退还已缴纳的部分所得税。

第九条　合营企业应凭营业执照在国家外汇管理机关允许经营外汇业务的银行或其他金融机构开立外汇账号。

合营企业的有关外汇事宜，应遵照中华人民共和国外汇管理条例办理。

合营企业在其经营活动中，可直接向外国银行筹措资金。

合营企业的各项保险应向中国境内的保险公司投保。

第十条　合营企业在批准的经营范围内所需的原材料、燃料等物资，按照公平、合理的原则，可以在国内市场或者在国际市场购买。

鼓励合营企业向中国境外销售产品。出口产品可由合营企业直接或与其有关的委托机构向国外市场出售，也可通过中国的外贸机构出售。合营企业产品也可在中国市场销售。

合营企业需要时可在中国境外设立分支机构。

第十一条　外国合营者在履行法律和协议、合同规定的义务后分得的净利润，在合营企业期满或者中止时所分得的资金以及其他资金，可按合营企业合同规定的货币，按外汇管理条例汇往国外。

鼓励外国合营者将可汇出的外汇存入中国银行。

第十二条　合营企业的外籍职工的工资收入和其他正当收入，按中华人民共和国税法缴纳个人所得税后，可按外汇管理条例汇往国外。

第十三条　合营企业的合营期限，按不同行业、不同情况，作不同的约定。有的行业的合营企业，应当约定合营期限；有的行业的合营企业，可以约定合营期限，也可以不约定合营期限。约定合营期限的合营企业，合营各方同意延长合营期限的，应在距合营期满六个月前向审查批准机关提出申请。审查批准机关应自接到申请之日起一个月内决定批准或不批准。

第十四条　合营企业如发生严重亏损、一方不履行合同和章程规定的义务、不可抗力等，经合营各方协商同意，报请审查批准机关批准，并向国家工商行政管理主管部门登记，可终止合同。如果因违反合同而造成损失的，应由违反合同的一方承担经济责任。

第十五条　合营各方发生纠纷，董事会不能协商解决时，由中国仲裁机构进行调解或仲裁，也可由合营各方协议在其他仲裁机构仲裁。

合营各方没有在合同中订有仲裁条款的或者事后没有达成书面仲裁协议的，可以向人民法院起诉。

第十六条　本法自公布之日起生效。





Law of the People's Republic of China on Chinese-foreign Equity Joint Ventures

(Passed on 1 July 1979 by the 2nd Session of 5th NPC; first amendment made by the Decision Regarding the Revision of 〈PRC, Sino-foreign Equity Joint Venture Law〉, adopted at the 3rd Session of the 7th NPC on 4 April 1990; second amendment made by the Decision Regarding the Revision of 〈PRC, Sino-foreign Equity Joint Venture Law〉, adopted at the 4th Session of the 9th NPC on 15 March 2001.)





Article 1: In order to expand international economic cooperation and technological exchange, the People's Republic of China shall permit foreign companies, enterprises, other economic organizations or individuals (hereafter "foreign parties"), after approval by the Chinese government, to organize within the territory of the People's Republic of China joint ventures with Chinese companies, enterprises or other economic organizations (hereafter "Chinese investors") on the principles of equality and mutual benefit.

Article 2: The Chinese government shall protect, in accordance with the law, the investment by a foreign party in a joint venture and the profits due it pursuant to the agreements, contracts and articles of association authorized by the Chinese government as well as its other lawful rights and interests.

A joint venture shall observe the laws and regulations of the People's Republic of China in all its activities.

The state shall not nationalize or expropriate joint ventures. Under special circumstances, in accordance with the public interest, a joint venture may be expropriated according to the procedure prescribed by law, in which case appropriate compensation shall be given.

Article 3: Joint venture agreements, contracts and articles of association concluded by the parties to a joint venture shall be reported to the state foreign economic relations and trade administrative department (hereafter, the "approval authority") for examination and approval. The approval authority shall decide, within 3 months, whether or not to approve a joint venture. Once approved, a joint venture shall be registered with the state industry and commerce administrative department, a business licence shall be obtained and operations shall begin.

Article 4: A joint venture shall take the form of a limited liability company.

The proportion of the investment contributed by the foreign party in the registered capital of a joint venture shall in general not be less than 25 per cent.

The profits, risks and losses of a joint venture shall be shared by the parties to the venture in proportion to their contributions to the registered capital.

A party may only assign its share in the registered capital with the agreement of the other parties to the venture.

Article 5: Each party to a joint venture may contribute cash, material objects, industrial property rights, etc, as its investment in the venture.

The technology or equipment contributed by a foreign party as investment shall be truly advanced and appropriate to China's needs. Compensation shall be paid where losses are caused by fraud through the intentional provision of outdated equipment or technology.

The investment contributed by a Chinese investor may include the right to use a site provided for the joint venture during the term of its operation. Where the right to use a site does not constitute a part of the investment by the Chinese investor, the joint venture shall pay fees to the Chinese government for use of the site.

The various contributions referred to in this Article shall be specified in the contract concerning a joint venture or in its articles of association, and the value of each contribution (excluding that of the site) shall be ascertained by the parties to the venture through consultation.

Article 6: A joint venture shall establish a board of directors. The size and composition of the board of directors shall be determined through negotiations between the parties to the joint venture, and shall be stipulated in the contract and articles of association. Members of the board of directors shall be appointed and replaced by the parties to the joint venture. The chairman of the board and the vice-chairman of the board shall be determined through negotiation between the parties to the joint venture or elected by the board of directors. Where the post of chairman of the board is assumed by the Chinese party or the foreign party to the joint venture, [a member of] the other party shall assume the post of vice-chairman. The board of directors shall make major decisions concerning the joint venture based on the principles of equality and mutual benefit.

The powers and functions of the board of directors shall be to discuss and decide in accordance with the provisions of the articles of association of the joint venture, all major problems concerning the venture, namely, development plans, production and business plans, the budget, distribution of profits, manpower and pay scale plans, the termination of business and the appointment or recruitment of the general manager, the deputy general manager, the chief engineer, the chief accountant and the auditor as well as their functions and powers and their remuneration, etc.

The general manager and deputy general manager shall be chosen from the parties to the joint venture.

Matters concerning the employment, discharge, remuneration, benefits, labour protection, labour insurance, etc. of the workers and staff of a joint venture shall be stipulated in accordance with the law through the conclusion of a contract.

Article 7: Workers and staff of a joint venture may, in accordance with the law, establish trade union organizations to conduct trade union activities and safeguard the lawful rights and interests of workers and staff.

A joint venture shall provide its trade union necessary conditions for the union's activities.

Article 8: The net profit of a joint venture shall be distributed to the parties to the venture in proportion to their respective shares in the registered capital after the payment of joint venture income tax in accordance to the tax laws of the People's Republic of China and after deductions for the reserve fund, the bonus and welfare fund for workers and staff and the expansion fund of the venture as stipulated in the articles of association of the joint venture.

A joint venture may, in accordance with relevant tax laws and administrative regulations of the state, enjoy preferential tax reductions or exemptions.

A foreign party that re-invests its share of the net profit within Chinese territory may apply for the reimbursement of a part of the income taxes already paid.

Article 9: A joint venture shall, on the strength of its business licence, open a foreign exchange account with a bank or other financial institution permitted by the state foreign exchange control authority to engage in foreign exchange transactions.

A joint venture shall conduct its foreign exchange transactions in accordance with the regulations of the People's Republic of China for the administration of foreign exchange.

A joint venture may, in its business activities, directly borrow funds from foreign banks.

Any insurance policy taken out by a joint venture shall be taken out with an insurance company within China.

Article 10: Materials, such as raw materials and fuel, which are required under the approved scope of operation of a joint venture, may be purchased on the domestic market or international market according to the principles of fairness and reasonableness.

A joint venture is encouraged to sell its products outside China. It may distribute its export products on foreign markets directly or through relevant agencies or China's foreign trade organizations. Its products may also be distributed on the Chinese market.

When necessary, a joint venture may establish branch organizations outside China.

Article 11: A foreign joint venture party may, using the currencies stipulated in the joint venture contract and in accordance with foreign exchange administration regulations, remit abroad the net share of profits distributed to it after performance of its obligations as stipulated by the law, agreements and contracts, and the funds distributed to it following the expiry or suspension of a joint venture and other funds.

A foreign party shall be encouraged to deposit the foreign exchange that it is entitled to remit abroad in the Bank of China.

Article 12: The wage income and other lawful income of expatriate employees of joint ventures, after the payment of individual income tax in accordance with PRC tax law, may be remitted abroad in accordance with foreign exchange administration regulations.

Article 13: A joint venture's term of operation shall be stipulated in accordance with the type of industry, and individual circumstances. For joint ventures in some industries, the period of operation shall be fixed, and for joint ventures in other industries a period of operation may or may not be fixed. Where the period of operation is stipulated for a joint venture and the parties agree to extend the period of operation, they shall, six months prior to the expiry of the operation period, apply to the approval authority. The approval authority shall decide whether or not to approve the extension within one month of the date of receiving the extension application.

Article 14: The joint venture contract may be terminated upon agreement by the parties to the joint venture, pursuant to approval by the approval authority and registration with the state industry and commerce administration department where heavy losses occur in a joint venture, where one party fails to perform its duties under the contract or the articles of association, or where there occurs an event of force majeure and in other situations. Where economic losses are caused by breach of contract, the party in breach of contract shall be liable for such losses.

Article 15: Disputes between the parties to a joint venture that its board of directors fails to resolve through consultation may be resolved through conciliation or arbitration by an arbitral body in China or through arbitration by an arbitral body agreed upon by the parties.

If the parties to the equity joint venture have not made an arbitration clause in their contract or have not subsequently reached an arbitration agreement in writing, they may institute lawsuits in a people's court.

Article 16: This Law shall be implemented from the date of promulgation.





中华人民共和国中外合资经营企业法实施条例

（1983年9月20日国务院发布，1986年1月15日、1987年12月21日国务院修订，根据2001年7月22日《国务院关于修改〈中华人民共和国中外合资经营企业法实施条例〉的决定》修订）





第一章　总　则

第一条　为了便于《中华人民共和国中外合资经营企业法》（以下简称《中外合资经营企业法》）的顺利实施，制定本条例。

第二条　依照《中外合资经营企业法》批准在中国境内设立的中外合资经营企业（以下简称合营企业）是中国的法人，受中国法律的管辖和保护。

第三条　在中国境内设立的合营企业，应当能够促进中国经济的发展和科学技术水平的提高，有利于社会主义现代化建设。

国家鼓励、允许、限制或者禁止设立合营企业的行业，按照国家指导外商投资方向的规定及外商投资产业指导目录执行。

第四条　申请设立合营企业有下列情况之一的，不予批准：

（一）有损中国主权的；

（二）违反中国法律的；

（三）不符合中国国民经济发展要求的；

（四）造成环境污染的；

（五）签订的协议、合同、章程显属不公平，损害合营一方权益的。

第五条　在中国法律、法规和合营企业协议、合同、章程规定的范围内，合营企业有权自主地进行经营管理。各有关部门应当给予支持和帮助。

第二章　设立与登记

第六条　在中国境内设立合营企业，必须经中华人民共和国对外贸易经济合作部（以下简称对外贸易经济合作部）审查批准。批准后，由对外贸易经济合作部发给批准证书。凡具备下列条件的，国务院授权省、自治区、直辖市人民政府或者国务院有关部门审批：

投资总额在国务院规定的投资审批权限以内，中国合营者的资金来源已经落实的；

不需要国家增拨原材料，不影响燃料、动力、交通运输、外贸出口配额等方面的全国平衡的。

依照前款批准设立的合营企业，应当报对外贸易经济合作部备案。

对外贸易经济合作部和国务院授权的省、自治区、直辖市人民政府或者国务院有关部门，以下统称审批机构。

第七条　申请设立合营企业，由中外合营者共同向审批机构报送下列文件：

（一）设立合营企业的申请书；

（二）合营各方共同编制的可行性研究报告；

（三）由合营各方授权代表签署的合营企业协议、合同和章程；

（四）由合营各方委派的合营企业董事长、副董事长、董事人选名单；

（五）审批机构规定的其他文件。

前款所列文件必须用中文书写，其中第（二）、（三）、（四）项文件可以同时用合营各方商定的一种外文书写。两种文字书写的文件具有同等效力。

审批机构发现报送的文件有不当之处的，应当要求限期修改。

第八条　审批机构自接到本条例第七条规定的全部文件之日起，3个月内决定批准或者不批准。

第九条　申请者应当自收到批准证书之日起1个月内，按照国家有关规定，向工商行政管理机关（以下简称登记管理机构）办理登记手续。合营企业的营业执照签发日期，即为该合营企业的成立日期。

第十条　本条例所称合营企业协议，是指合营各方对设立合营企业的某些要点和原则达成一致意见而订立的文件；所称合营企业合同，是指合营各方为设立合营企业就相互权利、义务关系达成一致意见而订立的文件；所称合营企业章程，是指按照合营企业合同规定的原则，经合营各方一致同意，规定合营企业的宗旨、组织原则和经营管理方法等事项的文件。

合营企业协议与合营企业合同有抵触时，以合营企业合同为准。

经合营各方同意，也可以不订立合营企业协议而只订立合营企业合同、章程。

第十一条　合营企业合同应当包括下列主要内容：

（一）合营各方的名称、注册国家、法定地址和法定代表人的姓名、职务、国籍；

（二）合营企业名称、法定地址、宗旨、经营范围和规模；

（三）合营企业的投资总额，注册资本，合营各方的出资额、出资比例、出资方式、出资的缴付期限以及出资额欠缴、股权转让的规定；

（四）合营各方利润分配和亏损分担的比例；

（五）合营企业董事会的组成、董事名额的分配以及总经理、副总经理及其他高级管理人员的职责、权限和聘用办法；

（六）采用的主要生产设备、生产技术及其来源；

（七）原材料购买和产品销售方式；

（八）财务、会计、审计的处理原则；

（九）有关劳动管理、工资、福利、劳动保险等事项的规定；

（十）合营企业期限、解散及清算程序；

（十一）违反合同的责任；

（十二）解决合营各方之间争议的方式和程序；

（十三）合同文本采用的文字和合同生效的条件。

合营企业合同的附件，与合营企业合同具有同等效力。

第十二条　合营企业合同的订立、效力、解释、执行及其争议的解决，均应当适用中国的法律。

第十三条　合营企业章程应当包括下列主要内容：

（一）合营企业名称及法定地址；

（二）合营企业的宗旨、经营范围和合营期限；

（三）合营各方的名称、注册国家、法定地址、法定代表人的姓名、职务、国籍；

（四）合营企业的投资总额，注册资本，合营各方的出资额、出资比例、股权转让的规定，利润分配和亏损分担的比例；

（五）董事会的组成、职权和议事规则，董事的任期，董事长、副董事长的职责；

（六）管理机构的设置，办事规则，总经理、副总经理及其他高级管理人员的职责和任免方法；

（七）财务、会计、审计制度的原则；

（八）解散和清算；

（九）章程修改的程序。

第十四条　合营企业协议、合同和章程经审批机构批准后生效，其修改时同。

第十五条　审批机构和登记管理机构对合营企业合同、章程的执行负有监督检查的责任。

第三章　组织形式与注册资本

第十六条　合营企业为有限责任公司。

合营各方对合营企业的责任以各自认缴的出资额为限。

第十七条　合营企业的投资总额（含企业借款），是指按照合营企业合同、章程规定的生产规模需要投入的基本建设资金和生产流动资金的总和。

第十八条　合营企业的注册资本，是指为设立合营企业在登记管理机构登记的资本总额，应为合营各方认缴的出资额之和。

合营企业的注册资本一般应当以人民币表示，也可以用合营各方约定的外币表示。

第十九条　合营企业在合营期内不得减少其注册资本。因投资总额和生产经营规模等发生变化，确需减少的，须经审批机构批准。

第二十条　合营一方向第三者转让其全部或者部分股权的，须经合营他方同意，并报审批机构批准，向登记管理机构办理变更登记手续。

合营一方转让其全部或者部分股权时，合营他方有优先购买权。

合营一方向第三者转让股权的条件，不得比向合营他方转让的条件优惠。

违反上述规定的，其转让无效。

第二十一条　合营企业注册资本的增加、减少，应当由董事会会议通过，并报审批机构批准，向登记管理机构办理变更登记手续。

第四章　出资方式

第二十二条　合营者可以用货币出资，也可以用建筑物、厂房、机器设备或者其他物料、工业产权、专有技术、场地使用权等作价出资。以建筑物、厂房、机器设备或者其他物料、工业产权、专有技术作为出资的，其作价由合营各方按照公平合理的原则协商确定，或者聘请合营各方同意的第三者评定。

第二十三条　外国合营者出资的外币，按缴款当日中国人民银行公布的基准汇率折算成人民币或者套算成约定的外币。

中国合营者出资的人民币现金，需要折算成外币的，按缴款当日中国人民银行公布的基准汇率折算。

第二十四条　作为外国合营者出资的机器设备或者其他物料，应当是合营企业生产所必需的。

前款所指机器设备或者其他物料的作价，不得高于同类机器设备或者其他物料当时的国际市场价格。

第二十五条　作为外国合营者出资的工业产权或者专有技术，必须符合下列条件之一：

能显著改进现有产品的性能、质量，提高生产效率的；

能显著节约原材料、燃料、动力的。

第二十六条　外国合营者以工业产权或者专有技术作为出资，应当提交该工业产权或者专有技术的有关资料，包括专利证书或者商标注册证书的复制件、有效状况及其技术特性、实用价值、作价的计算根据、与中国合营者签订的作价协议等有关文件，作为合营合同的附件。

第二十七条　外国合营者作为出资的机器设备或者其他物料、工业产权或者专有技术，应当报审批机构批准。

第二十八条　合营各方应当按照合同规定的期限缴清各自的出资额。逾期未缴或者未缴清的，应当按合同规定支付迟延利息或者赔偿损失。

第二十九条　合营各方缴付出资额后，应当由中国的注册会计师验证，出具验资报告后，由合营企业据以发给出资证明书。出资证明书载明下列事项：合营企业名称；合营企业成立的年、月、日；合营者名称（或者姓名）及其出资额、出资的年、月、日；发给出资证明书的年、月、日。

第五章　董事会与经营管理机构

第三十条　董事会是合营企业的最高权力机构，决定合营企业的一切重大问题。

第三十一条　董事会成员不得少于3人。董事名额的分配由合营各方参照出资比例协商确定。

董事的任期为4年，经合营各方继续委派可以连任。

第三十二条　董事会会议每年至少召开1次，由董事长负责召集并主持。董事长不能召集时，由董事长委托副董事长或者其他董事负责召集并主持董事会会议。经1/3以上董事提议，可以由董事长召开董事会临时会议。

董事会会议应当有2/3以上董事出席方能举行。董事不能出席的，可以出具委托书委托他人代表其出席和表决。

董事会会议一般应当在合营企业法定地址所在地举行。

第三十三条　下列事项由出席董事会会议的董事一致通过方可作出决议：

（一）合营企业章程的修改；

（二）合营企业的中止、解散；

（三）合营企业注册资本的增加、减少；

（四）合营企业的合并、分立。

其他事项，可以根据合营企业章程载明的议事规则作出决议。

第三十四条　董事长是合营企业的法定代表人。董事长不能履行职责时，应当授权副董事长或者其他董事代表合营企业。

第三十五条　合营企业设经营管理机构，负责企业的日常经营管理工作。经营管理机构设总经理1人，副总经理若干人。副总经理协助总经理工作。

第三十六条　总经理执行董事会会议的各项决议，组织领导合营企业的日常经营管理工作。在董事会授权范围内，总经理对外代表合营企业，对内任免下属人员，行使董事会授予的其他职权。

第三十七条　总经理、副总经理由合营企业董事会聘请，可以由中国公民担任，也可以由外国公民担任。

经董事会聘请，董事长、副董事长、董事可以兼任合营企业的总经理、副总经理或者其他高级管理职务。

总经理处理重要问题时，应当同副总经理协商。

总经理或者副总经理不得兼任其他经济组织的总经理或者副总经理，不得参与其他经济组织对本企业的商业竞争。

第三十八条　总经理、副总经理及其他高级管理人员有营私舞弊或者严重失职行为的，经董事会决议可以随时解聘。

第三十九条　合营企业需要在国外和港澳地区设立分支机构（含销售机构）时，应当报对外贸易经济合作部批准。

第六章　引进技术

第四十条　本条例所称引进技术，是指合营企业通过技术转让的方式，从第三者或者合营者获得所需要的技术。

第四十一条　合营企业引进的技术应当是适用的、先进的，使其产品在国内具有显著的社会经济效益或者在国际市场上具有竞争能力。

第四十二条　在订立技术转让协议时，必须维护合营企业独立进行经营管理的权利，并参照本条例第二十六条的规定，要求技术输出方提供有关的资料。

第四十三条　合营企业订立的技术转让协议，应当报审批机构批准。

技术转让协议必须符合下列规定：

（一）技术使用费应当公平合理；

（二）除双方另有协议外，技术输出方不得限制技术输入方出口其产品的地区、数量和价格；

（三）技术转让协议的期限一般不超过10年；

（四）技术转让协议期满后，技术输入方有权继续使用该项技术；

（五）订立技术转让协议双方，相互交换改进技术的条件应当对等；

（六）技术输入方有权按自己认为合适的来源购买需要的机器设备、零部件和原材料；

（七）不得含有为中国的法律、法规所禁止的不合理的限制性条款。

第七章　场地使用权及其费用

第四十四条　合营企业使用场地，必须贯彻执行节约用地的原则。所需场地，应当由合营企业向所在地的市（县）级土地主管部门提出申请，经审查批准后，通过签订合同取得场地使用权。合同应当订明场地面积、地点、用途、合同期限、场地使用权的费用（以下简称场地使用费）、双方的权利与义务、违反合同的罚则等。

第四十五条　合营企业所需场地的使用权，已为中国合营者所拥有的，中国合营者可以将其作为对合营企业的出资，其作价金额应当与取得同类场地使用权所应缴纳的使用费相同。

第四十六条　场地使用费标准应当根据该场地的用途、地理环境条件、征地拆迁安置费用和合营企业对基础设施的要求等因素，由所在地的省、自治区、直辖市人民政府规定，并向对外贸易经济合作部和国家土地主管部门备案。

第四十七条　从事农业、畜牧业的合营企业，经所在地的省、自治区、直辖市人民政府同意，可以按合营企业营业收入的百分比向所在地的土地主管部门缴纳场地使用费。

在经济不发达地区从事开发性的项目，场地使用费经所在地人民政府同意，可以给予特别优惠。

第四十八条　场地使用费在开始用地的5年内不调整。以后随着经济的发展、供需情况的变化和地理环境条件的变化需要调整时，调整的间隔期应当不少于3年。

场地使用费作为中国合营者投资的，在该合同期限内不得调整。

第四十九条　合营企业按本条例第四十四条取得的场地使用权，其场地使用费应当按合同规定的用地时间从开始时起按年缴纳，第一日历年用地时间超过半年的按半年计算；不足半年的免缴。在合同期内，场地使用费如有调整，应当自调整的年度起按新的费用标准缴纳。

第五十条　合营企业除依照本章规定取得场地使用权外，还可以按照国家有关规定取得场地使用权。

第八章　购买与销售

第五十一条　合营企业所需的机器设备、原材料、燃料、配套件、运输工具和办公用品等（以下简称物资），有权自行决定在中国购买或者向国外购买。

第五十二条　合营企业需要在中国购置的办公、生活用品，按需要量购买，不受限制。

第五十三条　中国政府鼓励合营企业向国际市场销售其产品。

第五十四条　合营企业有权自行出口其产品，也可以委托外国合营者的销售机构或者中国的外贸公司代销或者经销。

第五十五条　合营企业在合营合同规定的经营范围内，进口本企业生产所需的机器设备、零配件、原材料、燃料，凡属国家规定需要领取进口许可证的，每年编制一次计划，每半年申领一次。外国合营者作为出资的机器设备或者其他物料，可以凭审批机构的批准文件直接办理进口许可证进口。超出合营合同规定范围进口的物资，凡国家规定需要领取进口许可证的，应当另行申领。

合营企业生产的产品，可以自主经营出口，凡属国家规定需要领取出口许可证的，合营企业按照本企业的年度出口计划，每半年申领一次。

第五十六条　合营企业在国内购买物资的价格以及支付水、电、气、热、货物运输、劳务、工程设计、咨询、广告等服务的费用，享受与国内其他企业同等的待遇。

第五十七条　合营企业与中国其他经济组织之间的经济往来，按照有关的法律规定和双方订立的合同承担经济责任，解决合同争议。

第五十八条　合营企业应当依照《中华人民共和国统计法》及中国利用外资统计制度的规定，提供统计资料，报送统计报表。

第九章　税　务

第五十九条　合营企业应当按照中华人民共和国有关法律的规定，缴纳各种税款。

第六十条　合营企业的职工应当按照《中华人民共和国个人所得税法》缴纳个人所得税。

第六十一条　合营企业进口下列物资，依照中国税法的有关规定减税、免税：

（一）按照合同规定作为外国合营者出资的机器设备、零部件和其他物料（其他物料系指合营企业建厂（场）以及安装、加固机器所需材料，下同）；

（二）合营企业以投资总额以内的资金进口的机器设备、零部件和其他物料；

（三）经审批机构批准，合营企业以增加资本所进口的国内不能保证生产供应的机器设备、零部件和其他物料；

（四）合营企业为生产出口产品，从国外进口的原材料、辅料、元器件、零部件和包装物料。

上述减税、免税进口物资，经批准在中国国内转卖或者转用于在中国国内销售的产品，应当照章纳税或者补税。

第六十二条　合营企业生产的出口产品，除中国限制出口的以外，依照中国税法的有关规定减税、免税或者退税。

第十章　外汇管理

第六十三条　合营企业的一切外汇事宜，按照《中华人民共和国外汇管理条例》和有关管理办法的规定办理。

第六十四条　合营企业凭营业执照，在境内银行开立外汇账户和人民币账户，由开户银行监督收付。

第六十五条　合营企业在国外或者港澳地区的银行开立外汇账户，应当经国家外汇管理局或者其分局批准，并向国家外汇管理局或者其分局报告收付情况和提供银行对账单。

第六十六条　合营企业在国外或者港澳地区设立的分支机构，其年度资产负债表和年度利润表，应当通过合营企业报送国家外汇管理局或者其分局。

第六十七条　合营企业根据经营业务的需要，可以向境内的金融机构申请外汇贷款和人民币贷款，也可以按照国家有关规定从国外或者港澳地区的银行借入外汇资金，并向国家外汇管理局或者其分局办理登记或者备案手续。

第六十八条　合营企业的外籍职工和港澳职工的工资和其他正当收益，依法纳税后，减去在中国境内的花费，其剩余部分可以按照国家有关规定购汇汇出。

第十一章　财务与会计

第六十九条　合营企业的财务与会计制度，应当按照中国有关法律和财务会计制度的规定，结合合营企业的情况加以制定，并报当地财政部门、税务机关备案。

第七十条　合营企业设总会计师，协助总经理负责企业的财务会计工作。必要时，可以设副总会计师。

第七十一条　合营企业设审计师（小的企业可以不设），负责审查、稽核合营企业的财务收支和会计账目，向董事会、总经理提出报告。

第七十二条　合营企业会计年度采用日历年制，自公历每年1月1日起至12月31日止为一个会计年度。

第七十三条　合营企业会计采用国际通用的权责发生制和借贷记账法记账。一切自制凭证、账簿、报表必须用中文书写，也可以同时用合营各方商定的一种外文书写。

第七十四条　合营企业原则上采用人民币作为记账本位币，经合营各方商定，也可以采用某一种外国货币作为记账本位币。

第七十五条　合营企业的账目，除按记账本位币记录外，对于现金、银行存款、其他货币款项以及债权债务、收益和费用等，与记账本位币不一致时，还应当按实际收付的货币记账。

以外国货币作为记账本位币的合营企业，其编报的财务会计报告应当折算为人民币。

因汇率的差异而发生的折合记账本位币差额，作为汇兑损益列账。记账汇率变动，有关外币各账户的账面余额，于年终结账时，应当按照中国有关法律和财务会计制度的规定进行会计处理。

第七十六条　合营企业按照《中华人民共和国外商投资企业和外国企业所得税法》缴纳所得税后的利润分配原则如下：

（一）提取储备基金、职工奖励及福利基金、企业发展基金，提取比例由董事会确定；

（二）储备基金除用于垫补合营企业亏损外，经审批机构批准也可以用于本企业增加资本，扩大生产；（三）按照本条第（一）项规定提取三项基金后的可分配利润，董事会确定分配的，应当按合营各方的出资比例进行分配。

第七十七条　以前年度的亏损未弥补前不得分配利润。以前年度未分配的利润，可以并入本年度利润分配。

第七十八条　合营企业应当向合营各方、当地税务机关和财政部门报送季度和年度会计报表。

第七十九条　合营企业的下列文件、证件、报表，应当经中国的注册会计师验证和出具证明，方为有效：

（一）合营各方的出资证明书（以物料、场地使用权、工业产权、专有技术作为出资的，应当包括合营各方签字同意的财产估价清单及其协议文件）；

（二）合营企业的年度会计报表；

（三）合营企业清算的会计报表。

第十二章　职　工

第八十条　合营企业职工的招收、招聘、辞退、辞职、工资、福利、劳动保险、劳动保护、劳动纪律等事宜，按照国家有关劳动和社会保障的规定办理。

第八十一条　合营企业应当加强对职工的业务、技术培训，建立严格的考核制度，使他们在生产、管理技能方面能够适应现代化企业的要求。

第八十二条　合营企业的工资、奖励制度必须符合按劳分配、多劳多得的原则。

第八十三条　正副总经理、正副总工程师、正副总会计师、审计师等高级管理人员的工资待遇，由董事会决定。

第十三章　工　会

第八十四条　合营企业职工有权按照《中华人民共和国工会法》和《中国工会章程》的规定，建立基层工会组织，开展工会活动。

第八十五条　合营企业工会是职工利益的代表，有权代表职工同合营企业签订劳动合同，并监督合同的执行。

第八十六条　合营企业工会的基本任务是：依法维护职工的民主权利和物质利益；协助合营企业安排和合理使用福利、奖励基金；组织职工学习政治、科学、技术和业务知识，开展文艺、体育活动；教育职工遵守劳动纪律，努力完成企业的各项经济任务。

第八十七条　合营企业董事会会议讨论合营企业的发展规划、生产经营活动等重大事项时，工会的代表有权列席会议，反映职工的意见和要求。

董事会会议研究决定有关职工奖惩、工资制度、生活福利、劳动保护和保险等问题时，工会的代表有权列席会议，董事会应当听取工会的意见，取得工会的合作。

第八十八条　合营企业应当积极支持本企业工会的工作。合营企业应当按照《中华人民共和国工会法》的规定为工会组织提供必要的房屋和设备，用于办公、会议、举办职工集体福利、文化、体育事业。合营企业每月按企业职工实际工资总额的2％拨交工会经费，由本企业工会按照中华全国总工会制定的有关工会经费管理办法使用。

第十四章　期限、解散与清算

第八十九条　合营企业的合营期限，按照《中外合资经营企业合营期限暂行规定》执行。

第九十条　合营企业在下列情况下解散：

（一）合营期限届满；

（二）企业发生严重亏损，无力继续经营；

（三）合营一方不履行合营企业协议、合同、章程规定的义务，致使企业无法继续经营；

（四）因自然灾害、战争等不可抗力遭受严重损失，无法继续经营；

（五）合营企业未达到其经营目的，同时又无发展前途；

（六）合营企业合同、章程所规定的其他解散原因已经出现。

前款第（二）、（四）、（五）、（六）项情况发生的，由董事会提出解散申请书，报审批机构批准；第（三）项情况发生的，由履行合同的一方提出申请，报审批机构批准。

在本条第一款第（三）项情况下，不履行合营企业协议、合同、章程规定的义务一方，应当对合营企业由此造成的损失负赔偿责任。

第九十一条　合营企业宣告解散时，应当进行清算。合营企业应当按照《外商投资企业清算办法》的规定成立清算委员会，由清算委员会负责清算事宜。

第九十二条　清算委员会的成员一般应当在合营企业的董事中选任。董事不能担任或者不适合担任清算委员会成员时，合营企业可以聘请中国的注册会计师、律师担任。审批机构认为必要时，可以派人进行监督。

清算费用和清算委员会成员的酬劳应当从合营企业现存财产中优先支付。

第九十三条　清算委员会的任务是对合营企业的财产、债权、债务进行全面清查，编制资产负债表和财产目录，提出财产作价和计算依据，制定清算方案，提请董事会会议通过后执行。

清算期间，清算委员会代表该合营企业起诉和应诉。

第九十四条　合营企业以其全部资产对其债务承担责任。合营企业清偿债务后的剩余财产按照合营各方的出资比例进行分配，但合营企业协议、合同、章程另有规定的除外。

合营企业解散时，其资产净额或者剩余财产减除企业未分配利润、各项基金和清算费用后的余额，超过实缴资本的部分为清算所得，应当依法缴纳所得税。

第九十五条　合营企业的清算工作结束后，由清算委员会提出清算结束报告，提请董事会会议通过后，报告审批机构，并向登记管理机构办理注销登记手续，缴销营业执照。

第九十六条　合营企业解散后，各项账册及文件应当由原中国合营者保存。

第十五章　争议的解决

第九十七条　合营各方在解释或者履行合营企业协议、合同、章程时发生争议的，应当尽量通过友好协商或者调解解决。经过协商或者调解无效的，提请仲裁或者司法解决。

第九十八条　合营各方根据有关仲裁的书面协议，可以在中国的仲裁机构进行仲裁，也可以在其他仲裁机构仲裁。

第九十九条　合营各方之间没有有关仲裁的书面协议的，发生争议的任何一方都可以依法向人民法院起诉。

第一百条　在解决争议期间，除争议事项外，合营各方应当继续履行合营企业协议、合同、章程所规定的其他各项条款。

第十六章　附　则

第一百零一条　合营企业的外籍职工和港澳职工（包括其家属），需要经常入、出中国国境的，中国主管签证机关可以简化手续，予以方便。

第一百零二条　合营企业的中国职工，因工作需要出国（境）考察、洽谈业务、学习或者接受培训，按照国家有关规定办理出国（境）手续。

第一百零三条　合营企业的外籍职工和港澳职工，可以带进必需的交通工具和办公用品，按照中国税法的有关规定纳税。

第一百零四条　在经济特区设立的合营企业，法律、行政法规另有规定的，从其规定。

第一百零五条　本条例自公布之日起施行。





Implementing Regulations of the Law of the People's Republic of China on Chinese-foreign Equity Joint Ventures

(Promulgated on 20 September 1983 by the State Council, revised by the State Council on 15 January 1986 and 21 December 1987, revised in the 《State Council, Amendment to the 〈PRC, Sino-foreign Equity Joint Venture Law Implementing Regulations〉 Decision》 on 22 July 2001.)





CHAPTER 1: GENERAL PROVISIONS





Article 1: These Regulations are formulated in order to facilitate the implementation of the PRC, Sino-foreign Equity Joint Venture Law (hereafter, "Equity Joint Venture Law").

Article 2:Sino-foreign equity joint ventures (hereafter, "joint ventures") established in China in accordance with the Equity Joint Venture Law shall be Chinese legal persons and shall governed and protected by the laws of China.

Article 3: Joint ventures established in China shall promote the development of China's economy and the raising of scientific and technological levels for the benefit of socialist modernization and construction.

Industries in which the establishment of joint ventures is encouraged, permitted, restricted or prohibited by the State shall be handled in accordance with the provisions of the State for directing foreign investment and Foreign Investment Industrial Guidance Catalogue.

Article 4: Applications for the establishment of joint ventures shall not be approved in any of the following circumstances:

1. where China's sovereignty would be harmed;

2. where China's laws would be violated;

3. where the requirements for the development of China's national economy would not be satisfied;

4. where environmental pollution would be caused; or

5. where there is obvious inequity in the agreement, contract or articles of association signed, causing harm to the rights and interests of one party.

Article 5:A joint venture shall have the right to conduct business operations autonomously within the scope of the stipulations of China's laws and regulations, and the agreement, contract and articles of association of the joint venture. The relevant departments shall provide support and assistance.





CHAPTER 2: ESTABLISHMENT AND REGISTRATION





Article 6:The establishment of a joint venture in China is subject to examination and approval by the Ministry of Foreign Trade and Economic Cooperation of the People's Republic of China (hereafter, "Ministry of Foreign Trade and Economic Cooperation"). The Ministry of Foreign Trade and Economic Cooperation shall issue an Approval Certificate after approval.

Where any of the following conditions exist, the State Council shall authorize the people's governments of provinces, autonomous regions or municipalities directly under the central government or relevant department of the State Council to examine and approve:

1. the total amount of investment is within the amount that the State Council has authorized the people's government in question to examine and approve, and the source of capital of the Chinese party has been ascertained; and

2. no additional allocation of raw materials by the State is required and the national balance in such sectors as fuel, power, transportation and foreign trade export quotas is not affected.

A joint venture whose establishment is approved in accordance with the preceding paragraph shall report the matter to the Ministry of Foreign Trade and Economic Cooperation for the record.

The Ministry of Foreign Trade and Economic Cooperation and people's governments of the provinces, autonomous regions or municipalities directly under the central government or relevant department of the State Council are hereafter referred to as the "examination and approval authorities".

Article 7: When applying for the establishment of a joint venture, both parties to the venture shall jointly submit the following documents to the examination and approval authorities:

1. an application for the establishment of the joint venture;

2. a feasibility study report jointly prepared by the parties to the venture;

3. the joint venture agreement, contract and articles of association signed by the authorized representatives of the parties to the joint venture;

4. a list of the persons appointed by the parties to the venture as chairman, vice-chairman and directors of the joint venture; and

5. other documents specified by the examination and approval authorities.

The documents mentioned in the preceding paragraph shall be written in Chinese. The documents mentioned in Items (2), (3) and (4) may also be written in a foreign language agreed by the parties to the joint venture. The documents written in both languages shall have equal validity.

If the examination and approval authorities found that the submitted documents are not in order, they may order the documents to be rectified within a specified time limit.

Article 8: The examination and approval authorities shall, within three months of the date of receipt of the documents stipulated in Article 7 of these Regulations, decide whether or not to approve them.

Article 9: An applicant shall, within one month after receipt of the approval certificate, register with the administration authority for industry and commerce (hereafter, administration of registration organization) in accordance with the relevant regulations of the State. The date of issue of business licence of the joint venture shall be the date of establishment of the joint venture.

Article 10: The "joint venture agreement" referred to in these Regulations shall refer to the document concluded by the parties to the joint venture after agreement on certain main points and principles concerning the establishment of a joint venture. The "joint venture contract" shall refer to a document concluded by the parties to the joint venture after arriving at identical opinions on their rights and obligations. The "articles of association" shall refer to a document that, with the full agreement of the parties to the joint venture and in accordance with the principles stipulated in the joint venture contract, stipulates such matters as the purpose, organization principles and methods of management and operation of the joint venture.

Where there is a conflict between the joint venture agreement and the contract, the contract shall prevail.

If the parties to a joint venture agree to sign only a contract and articles of association, the joint venture agreement may not be concluded.

Article 11: The joint venture contract shall include the following main contents:

1. the names, the countries of registration and legal addresses of parties to the joint venture, and the names, professions and nationalities of their legal representatives;

2. the name, legal address, purpose and the scope and scale of business of the joint venture;

3. the total amount of investment and registered capital of the joint venture, the amount of capital contribution by the parties to the joint venture, the ratio of each party's capital contribution, the forms of capital contribution, the time limit for paying in capital contributions and stipulations concerning defaults on capital contributions, and assignment of equity interest;

4. the ratio of distribution of profits to and bearing of losses by each party;

5. the composition of the board of directors, the distribution of the number of directors, and the responsibilities, powers and method of employment of the general manager, deputy general manager and other senior management personnel;

6. the main production equipment and technology to be adopted and their source;

7. the method of purchasing raw materials and selling finished products;

8. the principles concerning the handling of finance, accounting and auditing;

9. the stipulations concerning labour management, wages, welfare and labour insurance;

10. the term, dissolution and liquidation procedures for the joint venture;

11. the liability for breach of contract;

12. the methods and procedures for resolving disputes between the parties to the joint venture; and

13. the language to be used in the contract and the conditions for effectiveness of the contract.

Appendices to a joint venture contract shall have equal validity with the contract itself.

Article 12: The conclusion, validity, interpretation and performance of a joint venture contract, and the resolution of disputes thereunder shall be governed by laws of China.

Article 13: Joint venture articles of association shall include the following main contents:

1. the name and legal address of the joint venture;

2. the purpose, business scope and term of the joint venture;

3. the names, the countries of registration and the legal addresses of parties to the joint venture, and the names, positions and nationalities of their legal representatives;

4. the total amount of investment and registered capital of the joint venture, the amounts of capital contribution by each party, the ratio of capital contributions, stipulations concerning the assignment of equity interest, the ratio of distribution of profit to and the bearing of losses by parties to the joint venture parties;

5. the composition, powers and rules of procedure of the board of directors, the term of office of the directors, and the responsibilities of its chairman and vice-chairman;

6. the setting up of management organizations, administrative rules, the responsibilities of the general manager, deputy general manager and other senior management personnel, and the method of their appointment and dismissal;

7. principles concerning finance, accounting and auditing;

8. dissolution and liquidation; and

9. procedures for amendment of the articles of association.

Article 14: The agreement, contract and articles of association of a joint venture shall come into force after approval by the examination and approval authorities. The same shall apply in the event of amendments.

Article 15: The examination and approval authorities and the administration of registration organization shall be responsible for supervising and inspecting the execution of the joint venture contract and articles of association.





CHAPTER 3: ORGANIZATIONAL FORM AND REGISTERED CAPITAL





Article 16: A joint venture shall be a limited liability company.

The liability of each party to a joint venture shall be limited to the amount of the capital that it contributes.

Article 17: The "total amount of investment (including loans)" of a joint venture shall refer to the sum of basic construction funds and the circulating funds needed in accordance with the scale of production scale stipulated in the contract and the articles of association of the joint venture.

Article 18:The "registered capital" shall refer to the total amount of capital registered at the administration of registration organization for the establishment of the joint venture and shall be the total amount of investment subscribed by the joint venture parties.

The registered capital shall generally be expressed in Renminbi, or may be expressed in a foreign currency agreed upon by the joint venture parties.

Article 19: A joint venture shall not reduce its registered capital during the term of the joint venture. Where it is necessary to make such reductions due to changes in total investment and production or the scale of operation or production, the reduction shall be subject to the approval of the examination and approval authorities.

Article 20: Where one party to a joint venture intends to assign all or part of equity interest to a third party, the other parties to the joint venture must give their consent, and approval from the examination and approval authorities must be obtained. Such change shall be registered with the administration of registration organization.

When one party assigns all or part of its equity interest, the other party shall have a pre-emptive right of purchase.

When one party assigns its equity interest to a third party, the conditions shall not be more favourable than the conditions for assignment to the other party to the joint venture.

Any assignment in violation of the above stipulations shall be void.

Article 21: The increase or reduction of the registered capital of a joint venture shall be passed by a meeting of the board of directors and submitted to the examination and approval authorities for approval. Such change shall be registered with the administration of registration organization.





CHAPTER 4: METHODS OF INVESTMENT CONTRIBUTION





Article 22: Each investor to a joint venture may contribute capital in the form of currency, or may capitalize items such as building, factory premise, machinery, equipment or other materials, industrial property, proprietary technology, or right to the use of a site according to the monetary value of such items. Where building, factory premise, machinery, equipment or other materials, industrial property or proprietary technology is capitalized according to its value, the value shall be ascertained through consultation by the parties to the joint venture on the basis of fairness and reasonableness, or evaluated by a third party agreed by the parties to the joint venture.

Article 23: The foreign currency contributed by the foreign investor shall be converted into Renminbi according to the base exchange rate announced by the People's Bank of China on the day of its payment or be cross exchanged into a predetermined foreign currency.

Where cash Renminbi contributed by a Chinese investor is converted into foreign currency, it shall be converted according to the exchange rate announced by the People's Bank of China on the day of the payment of the funds.

Article 24: The machinery, equipment and other materials contributed as investment by the foreign investor shall be necessary for the production by the joint venture.

The value at which the machinery, equipment and other materials mentioned in the preceding paragraph is capitalized shall not be higher than the current price on the international market for the same kind of machinery, equipment and materials.

Article 25: The industrial property or proprietary technology contributed by a foreign investor as investment shall meet one of the following conditions:

it must be capable of improving markedly the performance quality of existing products and raising productivity; and

it must be capable of notable savings in raw materials, fuel or power.

Article 26: A foreign investor that capitalize industrial property or proprietary technology according to its value shall present relevant information on the industrial property or proprietary technology, including photocopies of the patent certificates or trademark registration certificates, statements of validity, its technical characteristics, practical value, the basis for conducting valuation and the price agreement signed with the Chinese investor. The above information shall be annexed to the contract.

Article 27: The machinery, equipment or other materials, industrial property or proprietary technology contributed by a foreign investor as investment shall be submitted to the examination and approval authority for approval.

Article 28: The parties to a joint venture shall pay in all the investment subscribed according to the time limit stipulated in the contract. Where there is a default in payment or partial default in payment, interest on arrears or compensation for losses shall be paid as stipulated in the contract.

Article 29: After the investment is paid by the parties to a joint venture, a Chinese chartered accountant shall verify it and provide a verification certificate, in accordance with which the joint venture shall issue an investment certificate, which shall include the following items: name of the joint venture; day, month and year of the establishment of the joint venture; names of the investors and the investment contributed; day, month and year of the contribution of the investment; and day, month and year of issuance of the investment certificate.





CHAPTER 5: BOARD OF DIRECTORS AND MANAGEMENT OFFICE





Article 30: The board of directors shall be the highest authority of a joint venture and shall decide all major issues concerning the joint venture.

Article 31: A board of directors shall consist of no less than three members. The distribution of the number of directors shall be ascertained through consultation by the parties to a joint venture with reference to the proportion of investment contributed.

The term of office for the directors is four years. Their term of office may be renewed with the consent of the parties to the joint venture.

Article 32: The board of directors shall convene at least one meeting every year. The meeting shall be called and presided over by the chairman of the board. Where the chairman is unable to call the meeting, he shall authorize the vice-chairman or another director to call and preside over the meeting. The chairman may convene an interim meeting based on a proposal made by more than one-third of the directors.

The quorum for a board meeting shall be two-thirds of the directors. Where a director is unable to attend, he may present a power of attorney appointing a proxy to represent him and vote for him.

A board meeting shall generally be held at the location of the joint venture's legal address.

Article 33: Decisions on the following items shall be made only after being unanimously agreed upon by the directors present at a board meeting:

1. amendment of the articles of association of the joint venture;

2. termination and dissolution of the joint venture;

3. increase or reduction of the registered capital of the joint venture; and

4. merger or division of the joint venture.

Decisions on other items shall be made in accordance with the rules of procedure stipulated in the articles of association.

Article 34: A chairman of the board is the legal representative of the joint venture. Where the chairman is unable to exercise his responsibilities, he shall authorize the vice-chairman of the board or another director to represent the joint venture.

Article 35: A joint venture shall establish a management office which shall be responsible for daily management. The management office shall have a general manager and deputy general managers who shall assist the general manager in his work.

Article 36: A general manager shall implement the decisions of the board meeting and organize and conduct the daily management of the joint venture. The general manager shall, within the scope of power delegated to him by the board, represent the joint venture in outside dealings, have the right to appoint and dismiss his subordinates, and exercise other responsibilities and rights within the joint venture as authorized by the board.

Article 37: The general manager and deputy general managers shall be engaged by the board of directors of a joint venture. These positions may be held either by Chinese citizens or foreign citizens.

At the invitation of the board of directors, the chairman, vice-chairman or other directors of the board may concurrently serve as the general manager, deputy general manager or other senior management personnel of the joint venture.

When handling major issues, the general manager shall consult with the deputy general manager.

The general manager or deputy general manager shall not hold posts concurrently as general manager or deputy general manager of other economic organizations. They shall not participate in other economic organizations in commercial competition with their own joint venture.

Article 38: In cases of graft or serious dereliction of duty on the part of the general manager, deputy general manager or other senior management personnel, the board of directors shall have the power to dismiss them at any time.

Article 39: Establishment of branch offices (including sales offices) outside of China or in Hong Kong or Macao is subject to approval by the Ministry of Foreign Trade and Economic Cooperation.





CHAPTER 6: TECHNOLOGY IMPORT





Article 40: Import of technology as referred to in these Regulations shall refer to the obtaining by the joint venture of necessary technology by means of technology transfer from a third party or investors.

Article 41: The technology acquired by the joint venture shall be appropriate and advanced and shall enable the venture's products to have clear domestic social and economic results or to be competitive on the international market.

Article 42: The right of a joint venture to independent business management shall be preserved when making technology transfer agreements. Relevant information shall be provided by the technology exporting party in accordance with the provisions of Article 26 of these Regulations.

Article 43: Technology transfer agreements signed by a joint venture shall be submitted to the examination and approval authority for approval.

Technology transfer agreements shall comply with the following stipulations:

1. fees for the use of technology shall be fair and reasonable;

2. unless otherwise agreed by both parties, the technology exporting party shall not restrict the quantity, price or region of sale of products that are to be exported by the technology importing party;

3. the term of a technology transfer agreement shall generally be no longer than ten years;

4. after the expiry of a technology transfer agreement, the technology importing party shall have the right to continue to use the technology;

5. conditions for mutual exchange of information on the improvement of technology by both parties of a technology transfer agreement shall be reciprocal;

6. a technology importing party shall have the right to buy the required machinery, equipment, spare parts and raw materials from sources it considers suitable; and

7. no unreasonable or restrictive clauses prohibited by the laws or regulations of China shall be included.





CHAPTER 7: SITE USE RIGHTS AND FEES





Article 44: A joint venture shall make economical use of land. A joint venture requiring the use of a site shall make an application to local departments of the municipal (county) government in charge of land and obtain the right to use a site only after receiving approval and signing a contract. The area, location, purpose and contract term and fee for the right to use a site (hereafter referred to as site use fee) rights and obligations of the parties to a joint venture and penalties for breach of contract shall be clearly stipulated in the contract.

Article 45: Where a Chinese investor already has the right to the use of site required for a joint venture, the Chinese investor may capitalize it for the joint venture. The value at which it is capitalized shall be the same as the site use fee paid for acquiring the same type of site.

Article 46: The standard for a site use fee shall be set by the people's government of the provinces, autonomous regions or municipalities directly under the central government where a joint venture is located according to the purpose of use, geographic and environmental conditions, expenses for requisition, demolishing and resettlement and the joint venture's requirements with regard to infrastructure, and shall be filed with the Ministry of Foreign Trade and Economic Cooperation and the State department in charge of land.

Article 47: A joint venture engaged in agriculture and animal husbandry may, with the consent of the people's government of the provinces, autonomous regions or municipalities directly under the central government where it is located, pay a percentage of the business revenue of the joint venture as site use fee to the local department in charge of land.

Development projects in economically undeveloped areas shall receive special preferential treatment in respect of site use fees with the consent of the local people's government.

Article 48: Site use fees shall not be subject to adjustment in the first five years that the land is used. The subsequent interval between adjustments shall not be less than three years in accordance with the economic development, supply and demand and changes in geographic and environmental conditions.

Where site use fees are part of the investment by the Chinese investor, they shall not be subject to adjustment during the contract period.

Article 49: The site use fee for the right to the use of site obtained by a joint venture in accordance with Article 44 of these Regulations shall be paid annually from commencement of use of the site according to the period of use as stipulated in the contract. Where in the first calendar year, the site is used for more than half a year, the fee will be calculated as six months. Where the land is used for less than six months, the site use fee shall be exempted. Where the rates of site use fees are adjusted during the contract period, the joint venture shall pay according to the new rates from the year of adjustment.

Article 50: A joint venture may obtain permission to use a site in accordance with the stipulations of this Part, and may also obtain permission to use a site in accordance with the relevant regulations of the State.





CHAPTER 8: PURCHASES AND SALES





Article 51: When purchasing required machinery, equipment, raw materials, fuel, accessories, means of transport and items for office use, etc. (hereafter, "materials"), a joint venture shall have the right to decide whether to purchase them in China or from abroad.

Article 52: The amount of materials needed by joint ventures for office and daily life purchased in China is not subject to restriction.

Article 53: The government of China encourages joint ventures to sell their products on the international market.

Article 54: A joint venture shall have the right to export its products itself or commission sales organizations of the foreign investor or Chinese foreign trade companies as agents or distributors.

Article 55: A joint venture may import machinery, equipment, spare parts, raw materials and fuel needed for its production within the scope of operations stipulated in the contract. The joint venture shall make a plan every year for items for which import licences are required according to State regulations, and shall apply for and receive such licences every six months. For machinery, equipment and other objects that a foreign investor contributes as foreign investment and that require import licences, it may apply directly for import licences on the strength of approval documents issued by the examination and approval authorities. For materials imported outside the stipulated scope of the joint venture contract, a separate application for import licences according to State regulations is required.

A joint venture shall have the right to export its products by itself; for those products for which export licences are required according to State regulations, the joint venture shall apply for them every six months on the basis of its annual export plan.

Article 56: Prices for purchasing materials within China as well as fees charged for water, electricity, gas, heat, goods transportation, labour services, engineering, consultation services and advertisements etc, paid by a joint venture, shall be the same as that paid by other enterprises in China.

Article 57: In economic exchanges between a joint venture and other Chinese economic organizations, the parties shall undertake economic responsibilities and settle contractual disputes in accordance with relevant laws and the contract concluded by the parties.

Article 58: Joint ventures shall provide statistical information and submit statistical statements in accordance with the PRC, Statistics Law and China's regulations for the system of keeping statistics concerning the use of foreign funds.





CHAPTER 9: TAXATION





Article 59: Joint ventures shall pay taxes in accordance with the relevant laws of the People's Republic of China.

Article 60: The employees of joint ventures shall pay individual income tax in accordance with the PRC, Individual Income Tax Law.

Article 61: Joint ventures shall be entitled to tax reductions or tax exemptions in accordance with the relevant provisions of the tax laws of China when importing the following materials:

1. machinery, equipment, spare parts and other materials (other materials)

2. machinery, equipment, spare parts and other materials that are imported by joint ventures with funds from their total amounts of investment;

3. machinery, equipment, spare parts and other materials that are imported by joint ventures with additional capital following approval of the examination and approval authorities, and for which China cannot guarantee production and supply;

4. raw materials, auxiliary materials, components, spare parts and packaging materials that are imported by joint ventures for production of export goods.

Taxes shall be paid or made up according to regulations when the afore-mentioned tax-exempt materials are approved for sale inside China or are used for the production of items to be sold on the Chinese domestic market.

Article 62: Export products produced by joint ventures, except for those the export of which is restricted by China, shall be entitled to tax reductions, tax exemptions or tax refunds in accordance with the relevant provisions of the tax laws of China.





CHAPTER 10: EXCHANGE CONTROL





Article 63: All matters concerning foreign exchange of joint ventures shall be handled in accordance with the PRC, Foreign Exchange Control Regulations and other relevant regulations.

Article 64: Joint ventures shall, on the strength of their business licences, open foreign exchange accounts and Renminbi accounts with banks in China. The payments into and out of such accounts shall be supervised by the banks with which they have been opened.

Article 65: Joint ventures shall obtain permission from the State Administration of Foreign Exchange or one of its bureaux to open a foreign exchange account with an overseas bank or one in Hong Kong or Macao, and report their foreign exchange receipts and expenditures, and submit bank check sheets to the State Administration of Foreign Exchange or one of its bureaux.

Article 66: Branches established by a joint venture in a foreign country or in Hong Kong or Macao shall submit their annual statements of assets and liabilities and annual profit reports to the State Administration of Foreign Exchange or one of its bureaux through the joint venture.

Article 67: Joint ventures may apply to the financial institutions in China for foreign currency or Renminbi loans according to the needs of business operation. Joint ventures may also borrow foreign exchange as capital from banks abroad or in Hong Kong or Macao, and shall complete registration or filing with the State Administration of Foreign Exchange or one of its bureaux.

Article 68: Upon payment of tax in accordance with the law, the remainings of wages and other lawful income of the expatriate, Hong Kong and Macao employees of the joint venture may, after deduction of the living expenses in China, be purchased in foreign exchange and remitted outside China in accordance with the relevant regulations of the State.





CHAPTER 11: FINANCIAL MATTERS AND ACCOUNTING





Article 69: Procedures for handling financial affairs and accounting of a joint venture shall be formulated in accordance with China's relevant laws and procedures on financial affairs and accounting, and in conjunction with the conditions of the joint venture, and then reported to local financial departments and tax authorities for the record.

Article 70: A joint venture shall employ a chief accountant to assist the general manager in handling the financial affairs of the enterprise. If necessary a deputy chief accountant may be appointed.

Article 71: A joint venture shall (a small venture need not) appoint an auditor to be responsible for checking financial receipts, payments and accounts, and to submit reports to the board of directors and the general manager.

Article 72: The fiscal year of a joint venture shall coincide with the calendar year, i.e. from 1 January to 31 December in the Gregorian calendar.

Article 73: The accounting of a joint venture shall adopt the internationally used accrual basis and debit and credit accounting system in their work. All vouchers, account books, statistical statements and reports prepared by the enterprise shall be written in Chinese. A foreign language may be used concurrently by mutual consent of the parties.

Article 74: In principal, a joint venture shall adopt Renminbi as the standard currency. In keeping accounts, however, another currency may be used after consultation and a decision by the parties concerned.

Article 75: In addition to the use of standard currency to record accounts, joint ventures shall record accounts in currencies actually used in payments and receipts, where such currencies in cash, bank deposits, funds of other currencies, creditor's rights, debts, gains, expenses, etc. are inconsistent with the standard currency in recording accounts.

Joint ventures using a foreign currency in accounting shall prepare accounting statements with amounts converted into Renminbi.

If a discrepancy occurs in the standard currency due to a difference in exchange rates, it shall be recorded as exchange losses or gains. The recorded changes in exchange rates and remaining sums shall be given accounting treatment in the year-end settlement in accordance with the relevant laws and provisions of the finance and accounting system of China.

Article 76: A joint venture shall distribute its profits after payment of taxes in accordance with the PRC, Sino-foreign Equity Joint Venture Income Tax Law in accordance with the following principles:

1. allocations for reserve funds, bonuses and welfare funds for employees and expansion funds of the joint venture and the proportion of allocations shall be decided by the board of directors;

2. reserve funds may be used to make up the losses of the joint venture, and with the consent of the examination and approval authority, to increase the capital of the joint venture for expansion of production; and

3. after the funds set out in Item (1) of this Article have been deducted and if the board of directors decides to distribute the remaining profit, it should be distributed according to the proportion of each investor's investment.

Article 77: Profits may not be distributed before any losses of previous years are made up. Remaining profits from the previous year (or years) may be distributed together with that of the current year.

Article 78: Joint ventures shall submit quarterly and annual accounting reports to parties to the joint venture, the local tax authority, and the financial department.

Article 79: Only after being examined and certified by a Chinese chartered accountant may the following documents, certificates and reports be considered valid:

1. certificates of investment from all parties to a joint venture (lists of assessed value shall be attached to documents on investments involving materials, site use rights, industrial property and proprietary technology);

2. annual accounting reports of the joint venture; and

3. accounting reports on liquidation of the joint venture.





CHAPTER 12: EMPLOYEES





Article 80: The employment, recruitment, dismissal and resignation of employees of joint ventures, and their wages, welfare benefits, labour insurance, labour protection, labour discipline and other matters shall be handled in accordance with the relevant labour and social security provisions of the State.

Article 81: Joint ventures shall make efforts to conduct professional and technical training of their employees and establish a strict examination system so that they can meet the requirements of production and managerial skills in a modernized enterprise.

Article 82: The wage and bonus systems of joint ventures shall be in accordance with the principle of distribution to each according to his work, and more pay for more work.

Article 83: Wages and remuneration of the general manager, deputy general manager, chief engineer, deputy chief engineer, chief accountant and deputy chief accountant, auditor and other senior management personnel shall be decided by the board of directors.





CHAPTER 13: LABOUR UNIONS





Article 84: Employees of joint ventures shall have the right to establish basic-level labour unions and carry on labour union activities in accordance with the PRC, Labour Union Law and the articles of association of the All-China Federation of Labour Unions.

Article 85: The labour unions of joint ventures shall represent the rights and interests of the employees. They shall have the right to enter into labour contracts with joint ventures on behalf of employees and to supervise the implementation of such contracts.

Article 86: The basic tasks of the labour unions of joint ventures shall be to protect the democratic rights and material interests of the employees in accordance with the law; to assist the joint ventures with the organization and rational use of welfare and bonus funds; to organize political, scientific, technical and professional studies, and carry out cultural and sports activities; and to educate the employees to observe disciplinary rules for labour and strive to fulfil the economic tasks of the enterprises.

Article 87: When the board of directors of a joint venture holds a meeting to discuss important issues such as development plans, production and operational activities of the joint venture, a representative of the labour union shall have the right to attend the meeting of the board of directors to reflect the opinions and demands of the employees.

When the board of directors holds a meeting to discuss and decide on awards and punishment to employees, wage systems, welfare benefits, labour protection and labour insurance, etc., a representative of the labour union shall have the right to attend the meeting. The board of directors shall heed the opinions of the labour union and obtain its cooperation.

Article 88: Joint ventures shall actively support the work of their labour unions, and, in accordance with stipulations of the PRC, Labour Union Law, provide accommodation and facilities for the labour union's office work, meetings, and welfare, cultural and sports activities. Joint ventures shall each month allocate funds at the rate of 2% of the total take-home wages of their employees. Such funds shall be used by the labour unions of the joint ventures in accordance with the provisions for the use of labour union funds formulated by the All-China Federation of Trade Unions.





CHAPTER 14: TERM, DISSOLUTION AND LIQUIDATION





Article 89: The terms of operation of joint ventures shall be decided in accordance with the Terms of Operation of Sino-foreign Equity Joint Venture Tentative Provisions.

Article 90: A joint venture may be dissolved in the following situations:

1. where its terms of operation has expired;

2. where the enterprise suffers heavy losses and is unable to continue operations;

3. where one of the contracting parties fails to fulfil the obligations prescribed by the agreement, contract or articles of association and the enterprise is unable to continue operating;

4. where it suffers heavy losses due to an event of force majeure such as a natural disaster or war, resulting in its inability to continue operations;

5. where the enterprise fails to obtain the desired operational objectives and has no prospects for future development; or

6. where other reasons for dissolution prescribed by the contract and articles of association occur.

In any of the circumstances described in Items (2), (4), (5) and (6) of the preceding paragraph, the board of directors shall submit an application for dissolution to the examination and approval authorities for approval. In the circumstance described in Item (3), the party that performed its obligations stipulated in the contract shall make an application.

In the circumstance described in Item (3) of the first paragraph of this Article, the party that failed to fulfil its obligations stipulated in the agreement, contract or articles of association shall be liable for the losses thus caused.

Article 91: A joint venture, upon announcement of the dissolution, shall carry out liquidation. The joint venture shall, in accordance with the stipulations of the Foreign Investment Enterprises Liquidation Procedures, establish a liquidation committee. The liquidation committee shall be responsible for the liquidation matters.

Article 92: Members of a liquidation committee shall usually be selected from among directors of the joint venture. In case the directors cannot serve or are unsuitable to be members of the liquidation committee, the joint venture may invite accountants and lawyers registered in China to participate. When the examination and approval authorities deems it necessary, it may send personnel to supervise the process.

Payment of liquidation expenses and remuneration to members of the liquidation committee from the existing assets of joint venture shall have priority.

Article 93: The tasks of the liquidation committee shall be to conduct a thorough check of the property of the joint venture, its claims and debts; to work out a balance sheet and a property list; to put forward the appraisal of property and the basis for calculation; and to prepare a liquidation plan. All these shall be carried out upon approval of the board of directors.

During the process of liquidation, the liquidation committee shall represent the joint venture when it sues or is being sued.

Article 94: A joint venture shall be liable for its debts to the extent of all of its assets. The balance of the property after the clearance of debts shall be distributed among parties to the joint venture according to the proportion of each party's investment unless otherwise provided by agreement, contract and articles of association of the joint venture.

In case of a dissolution of a joint venture, after deducing the undistributed profits, all types of funds and liquidation expenses of the enterprise from its net assets or the balance of the property, the portion in excess of the paid capital shall be the income of liquidation, and income tax shall be paid on this portion in accordance with the law.

Article 95: On completion of the liquidation of a dissolved joint venture, the liquidation committee shall submit a liquidation report approved by a meeting of the board of directors to the original examination and approval authority, go through formalities for canceling its registration and hand in its business licence to the original registration authority.

Article 96: After dissolution of a joint venture, the Chinese party shall take custody of the account books and documents shall be left in the care of the Chinese investor.





CHAPTER 15: DISPUTE RESOLUTION





Article 97: Disputes arising over the interpretation or execution of the agreement, contract or articles of association between the parties to a joint venture shall, where possible, be resolved through friendly consultation or mediation. Disputes that cannot be resolved through these means may be resolved through arbitration or legal proceedings.

Article 98: Parties to a joint venture may, in accordance with the relevant written agreement, apply for arbitration to the arbitration organizations in China, and may also carry out arbitration through other arbitration organizations.

Article 99: Where there is no written arbitration agreement between the parties to a joint venture, a party may file a suit with the People's Court.

Article 100: During the process of resolving disputes, except for those matters in dispute, parties to a joint venture shall continue to carry out other provisions stipulated in the agreement, contract and articles of association of the joint venture.





CHAPTER 16: SUPPLEMENTARY PROVISIONS





Article 101: The Chinese authorities in charge of visas shall give convenient service by simplifying procedures for employees from foreign countries or from Hong Kong and Macao (including their family members) who frequently enter and leave China.

Article 102: Chinese employees that need to leave the country for study tours, business negotiations or training shall carry out the procedures for leaving the country in accordance with the relevant State regulations.

Article 103: Expatriate employees and employees from Hong Kong and Macao of joint ventures may bring in required means of transport and items for office use, and shall pay tax in accordance with the relevant provisions of the tax laws of China.

Article 104: Joint ventures set up in Special Economic Zones shall abide by any other relevant provisions of the laws and administrative regulations.

Article 105: These Regulations shall be effective as of the date of promulgation.


各章练习题及翻译练习参考答案

第一章
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2．英国法律：
 (1) A person commits burglary if (a) he enters any building or part of a building as a trespasser and with intent to commit any such offence as is mentioned in subsection (2); or (b) having entered any building or part of a building as a trespasser he steals or attempts to steal anything in the building or that part of it or inflicts or attempts to inflict on any person therein any grievous bodily harm. (2) The offences referred to in subsection (1) (a) are: (a) stealing anything in the building or part of a building in question; (b) inflicting on any person therein any grievous bodily harm or raping any woman therein; and (c) doing unlawful damage to the building or anything therein. (3) References in subsections (1) and (2) to a building shall apply also to an inhabited vehicle or vessel, and shall apply to any such vehicle or vessel at times when the person having a habitation in it is not there as well as at times when he is.


香港法例：
 “入屋犯法罪”指任何人：（A）作为侵入者进入任何建筑物或其部分，意图（1）偷窃在该建筑物或其部分内的任何东西；（2）使在该处的任何人的身体受到严重伤害，或强奸在该处的妇女；及（3）非法损坏该建筑物或其内的任何东西；或（B）作为侵入者在进入任何建筑物或其部分后，偷窃或企图偷窃在该建筑物或其部分内的任何东西，或使或企图使在该处的任何人的身体受到严重伤害。且前句中的“建筑物”一词亦适用于有人居住的车辆或船只，而不论在任何该等车辆或船只居住的人是否在该车辆或船只内。


中国法律：
 “非法侵入住宅罪”指非法强行闯入他人住宅，或者经请求无理拒不退出他人住宅的行为。

法系相同，语言不同，不同的法律术语可以用来表示相同的概念，如英国法律中的“burglary”和香港法例中的“入屋犯法罪”是分属两种不同语言的法律术语，但用在普通法法系中，它们可以用来表示相同的法律概念。法系不同、语言相同，即使是相似或相同的法律术语也可能用来表示不同的法律概念。

第二章
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3. (i)Term/Condition


Contracts consist of various statements, promises, stipulations, etc., grouped together under the word "term". Not all the terms of the contract are of equal importance and the law has sought to classify them according to their importance. The normal classification is into conditions, warranties and innominate. The word "condition" may be used to denote a condition precedent or condition subsequent, but it is most commonly used to describe an important term of the contract. The breach of a condition will entitle the injured party to treat himself as discharged from the contract as well as giving him the right to sue for damages. The word "warranty" is commonly used to denote a contractual term of lesser importance, the breach of which gives the injured party the right to claim damages only and not to treat himself as discharged from the contract.

(ii)Shall/May


“Shall”和“May”是法律文件中用的最多的两个情态动词，分别用来表示“义务”和“权利”。“Shall”通常被译为“应当”（PRC）或“须”（HK），“May”通常被译为“可以”（PRC）或“可”（HK）。有关“Shall”和“May”的使用及翻译的详尽说明，请见第九章第三节“关于‘Shall’和‘May’的翻译”。

（iii）分公司／子公司


以公司之间的关系为标准，可将公司分为总公司与分公司、母公司与子公司。总公司又称本公司，是指依法设立并管辖公司全部组织的具有企业法人资格的总机构。总公司通常先于分公司而设立，在公司内部管辖系统中，处于领导、支配地位。分公司是指在业务资金、人事等方面受本公司管辖而不具有法人资格的分支机构。分公司不具有法律上和经济上的独立地位，但其设立程序简单。我国公司法第13条第1款规定，公司可以设立分公司，分公司可以自己的名义进行法律行为，但其不具有法人资格，其民事责任由公司承担。母公司是指拥有其他公司一定数额的股份或根据协议，能够控制、支配其他公司的人事、财务、业务等事项的公司。子公司是指一定数额的股份被另一公司控制或依照协议被另一公司实际控制、支配的公司。子公司具有独立的法人资格，拥有自己所有的财产，自己的公司名称、章程和董事会，对外独立开展业务和承担责任。这是子公司与分公司的本质区别。我国公司法第13条第2款规定：公司可以设立子公司，子公司具有企业法人资格，依法独立承担民事责任。

（iv）吊销／注销／撤销


对企业法人营业执照的吊销、撤销、注销行为具有不同的法律意义。吊销企业法人营业执照是一种行政处罚措施，是对企业有严重违反工商行政管理秩序行为时的制裁。《公司登记管理条例》第11章“法律责任”部分的条款对吊销企业法人营业执照的适用情况作出了具体的规定。注销企业法人营业执照则不是惩罚性措施，只是一种终止企业法人法律上存在的程序性手续，可以依相对方申请而进行。撤销行为则适用于本不应作出具体行政行为时的情形，《公司登记管理条例》仅对撤销公司登记做了规定。

第三章

1. unconditionally and irrevocably

actions, proceedings, claims, demands, losses, liabilities, damages, costs, charges and expenses

which may result or which Party B may incur

incur or sustain

directly or indirectly

arising from or in connection with

by way of legal proceedings or otherwise

to indemnify and to repay

2. Contractor shall indemnify the Owner for any liability arising from Third Party claims, suits, losses, costs, damages, injuries, liabilities, demands, penalties, interest and causes of action, including without limitation reasonable attorney's fees (collectively, the "Damages"), directly or indirectly arising out of, resulting from or related to this Contract, including without limitation any damages to or destruction of property of, or death of or bodily injury to, Persons (whether they are employees of the Owner Indemnifies Parties, Contractor or any Subcontractors, or are Persons unaffiliated with the Project).


【参考译文】承包商应就直接或间接地因本合同引起或造成的或与本合同有关的第三方索赔、起诉、损失、费用、损害赔偿、伤害、债务、要求、罚款、利息和诉因（包括但不限于合理的律师费）（合称“损害赔偿”），包括但不限于人（无论是业主受偿方、承包商或任何分包商的雇员，或是与项目无关联的人）的任何财产损害或毁坏或人身伤亡，所引起的
 任何法律责任对业主作出弥偿。

第四章

1．一个合格的法律翻译工作者应具备哪些条件？（略）

2．廖永勤先生在“法律与翻译
 ”一文中写道：“记得翻译界前辈蔡思果先生在《翻译研究》一书说：‘只有善写诗的人才可以译诗。’翻译法律又何尝不然，只有精研法律的人才胜任翻译法律的工作。”你是否同意廖先生的看法，为什么？（略）

第五章

1．黄邦杰先生在“翻译的种类与标准
 ”一文中称“不论何种类别的翻译，其标准只有一个，但不同类别的翻译可有不同的要求”，请谈谈你对黄先生这句话的看法？（略）

2．为什么说“一致性”原则是法律翻译的一项重要质量标准？（略）

第六章

1.【理解及表达】

If any provisions of the memorandum or articles of association of the Company at any time conflict with any of the provisions of this agreement

如果公司组织章程大纲或组织章程细则的任何规定在任何时候与本协议的任何规定有抵触，


the provisions of this agreement shall prevail



以本协议的规定为准
 ，


and the parties shall
 whenever necessary exercise all voting and other rights and powers available to them


各方应
 在必要的时候行使一切
 可行使的表决权及其他的权利和权力
 ，

to procure the amendment of the memorandum and/or articles of association to the extent necessary to permit the Company and its affairs to be carried out as provided in this agreement.

对组织章程大纲及／或组织章程细则进行必要的修改，以便公司能按本协议的规定运营和从事公司业务。

【参考译文】

如果公司组织章程大纲或组织章程细则的任何规定在任何时候与本协议的任何规定有抵触，则以本协议的规定为准，各方应在必要的时候行使一切可行使的表决权及其他的权利和权力，对组织章程大纲及／或组织章程细则进行必要的修改，以便公司能按本协议的规定运营和从事公司业务。





2.【理解及表达】


Nothing contained in this agreement shall be construed
 so as to require the commission of any act contrary to law


本协议的任何内容不得被解释为
 需要从事任何违反法律的行为。


and
 wherever there is any conflict between any provisions of this agreement and any material statute law, ordinance or regulation contrary to which the parties have no legal right to contract then the latter shall prevail


如果本协议的任何规定与任何重要成文法、条例或规定有任何抵触，即违反该等法律、条例或规定各方无法定权利签订合约，则应以该等法律、条例或规定为准
 。


but
 in such event the provisions of this agreement
 so affected shall be curtailed and limited
 only to the extent necessary to bring this agreement within the legal requirements

但在此情况下，本协议中
 受此影响的规定应予以删除并仅以
 使本协议回到符合法律规定的所需范围为限
 。


and all other provisions shall remain in full force and effect
 without change whatever.


其他所有规定应
 在无任何变更的情况下持续充分有效
 。

【参考译文】

本协议的任何内容不得被解释为需要从事任何违反法律的行为。如果本协议的任何规定与任何重要成文法、条例或规定有任何抵触，即违反该等法律、条例或规定各方无法定权利签订合约，则应以该等法律、条例或规定为准。但在此情况下，本协议中受此影响的规定应予以删除并仅以使本协议回到符合法律规定的所需范围为限。其他所有规定应在无任何变更的情况下持续充分有效。





3．【理解及表达】


The Mortgagor shall pay to the Mortgagee or to its order
 on demand all costs and expenses
 whatever (including, without limitation, legal costs, registration fees, VAT and stamp duties) incurred by the Mortgagee


抵押人应
 按要求向抵押权人或其指定人支付
 *任何形式的一切费用和支出
 （包括但不限于律师费、登记费、增值税、印花税）。

in connection with the negotiation, preparation, completion, registration and perfection of this Mortgage and the maintenance, protection and enforcement of the security created by or intended to be created by or pursuant to this Mortgage or any of the Mortgagee's rights whatever under this Mortgage.

**抵押权人就磋商、准备、完成、登记、完善
 本抵押所发生的，或就维持、保护和实施藉
 本抵押设立或拟设立的或按照本抵押或本抵押项下抵押权人的任何权利设立的担保所发生的。

【参考译文】

抵押人应按要求向抵押权人或其指定人支付抵押权人就磋商、准备、完成、登记、完善本抵押所发生的，或就维持、保护和实施藉本抵押设立或拟设立的或按照本抵押或本抵押项下抵押权人的任何权利设立的担保所发生的任何形式的一切费用和支出（包括但不限于律师费、登记费、增值税、印花税）。





4．【理解及表达】


This agreement shall be governed
 by and construed in all respects in accordance with English law

本协议应受英国法律管辖并在一切方面据此予以解释。

and the parties
 irrevocably agree


各方不可撤销地同意：


that the courts of England and Wales shall have exclusive jurisdiction


*英格兰和威尔士的法院应具有专属司法管辖权；

in respect of any dispute, suit, action arbitration or proceedings ('Proceedings') which may arise out of or in connection with this agreement

*对于因本协议引起的或与本协议有关的任何争议、诉讼、法律行动、仲裁或法律程序（“诉讼”），

provided that nothing contained in this agreement shall be taken to have limited the right of the Purchaser to bring Proceedings in any other jurisdiction or jurisdictions whether concurrently or not.

条件是：本协议的任何内容不得用来限制买方在任何其他司法管辖区（无论同时与否）提起诉讼的权利。

【参考译文】

本协议应受英国法律管辖并在一切方面据此予以解释。各方不可撤销地同意：对于因本协议引起的或与本协议有关的任何争议、诉讼、法律行动、仲裁或法律程序（“诉讼”），英格兰和威尔士的法院应具有专属司法管辖权；条件是：本协议的任何内容不得用来限制买方在任何其他司法管辖区（无论同时与否）提起诉讼的权利。





5．【理解及表达】


No failure or delay
 on the part of any of the parties to this agreement relating to the exercise of any right, power, privilege or remedy provided under this agreement shall operate as a waiver
 of such right, power, privilege or remedy or as a waiver
 of any preceding or succeeding breach by the other party to this agreement

本协议任何一方未行使或延迟行使
 本协议项下规定的任何权利、权力、特权或补救方法，不得视为放弃
 该等权利、权力、特权或补救方法，不得视为放弃
 追究本协议另一方此前或此后的任何违约；


nor shall any single or partial exercise
 of any right, power, privilege or remedy preclude any other or further exercise
 of such or any other right, power, privilege or remedy provided in this agreement (all of which are several and cumulative and are not exclusive of each other) or of any other rights or remedies otherwise available to a party at law or in equity.


单独或部分行使
 任何权利、权力、特权或补救方法不妨碍以任何其他方式行使或进一步行使
 该等权利、权力、特权或补救方法或本协议规定的任何其他的权利、权力、特权或补救方法（所有该等权利、权力、特权或补救方法是各别的和累积的，而不是相互排斥的）或一方可另行自普通法或衡平法获得的任何其他权利或补救方法。

【参考译文】

本协议任何一方未行使或延迟行使本协议项下规定的任何权利、权力、特权或补救方法，不得视为放弃该等权利、权力、特权或补救方法，不得视为放弃追究本协议另一方此前或此后的任何违约；单独或部分行使任何权利、权力、特权或补救方法不妨碍以任何其他方式行使或进一步行使该等权利、权力、特权或补救方法或本协议规定的任何其他的权利、权力、特权或补救方法（所有该等权利、权力、特权或补救方法是各别的和累积的，而不是相互排斥的）或一方可另行自普通法或衡平法获得的任何其他权利或补救方法。





6．【理解及表达】


Any right
 or remedy to which either party is, or may become, entitled under this agreement or in consequence of the other's conduct may be enforced
 from time to time separately or concurrently with any right or remedy given by this agreement or now or afterwards provided for and arising by operation of law so that such rights and remedies are not exclusive of the other or others but are cumulative.

根据本协议或由于他人行为而使任何一方有权或可能成为有权获得的任何权利
 或补救可
 单独或同时与本协议给予的或现在或随后藉法律的实施规定的和引起的任何权利或补救一起不时予以强制执行
 ，因此该等权利或补救不是排除而是累积其他的一项或多项权利或补救。


Any right
 or remedy expressly included in any provision of this Agreement shall not be construed as limiting a party's rights
 or remedies under any other provision of this Agreement.

明示包括在本协议任何条文内的任何权利
 或补救不得解释为限制一方
 在本协议其他任何条文项下的权利或补救。

【参考译文】

根据本协议或由于他人行为而使任何一方有权或可能成为有权获得的任何权利或补救可单独或同时与本协议给予的或现在或随后藉法律的实施规定的和引起的任何权利或补救一起不时予以强制执行，因此该等权利或补救不是排除而是累积其他的一项或多项权利或补救。明示包括在本协议任何条文内的任何权利或补救不得解释为限制一方在本协议其他任何条文项下的权利或补救。

第七章

1．【理解及表达】

[image: alt]


【参考译文】

本公司同意，管理人可以停止就下述公司的证券提供任何建议或服务，即管理人或管理人关联公司的任何高级职员、董事或雇员为其董事或高级职员的公司，或者管理人或管理人任何关联公司或它们的任何高级职员、董事和雇员对其具有任何重大经济利益或占有其重要未公开资料的公司；但下述情况除外，即管理人或诚信决定在不向本公司披露该利益冲突的情况下其可以适当的行事，或在就有关账号提供上述建议或服务之前向本公司披露该利益冲突。





2．【理解及表达】

[image: alt]
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【参考译文】甲方进一步无条件和不可撤销地同意，就任何性质的直接或间接因本保证所引起或与本保证有关而可能导致或乙方可能招致或蒙受的一切法律行动、程序、索赔、要求、损失、责任、损害赔偿、成本、收费和支出对乙方作出弥偿，并连同所有收款费用，包括法律程序或其他方式可能发生并为法律所容许的合理的律师代理费，立即向乙方偿还乙方就上述保证支付的所有款额。





3．【理解及表达】
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【参考译文】每一方应在一切时间内尽其最大努力对其在任何时候披露或获取的，与本公司、任何附属公司或任何其他方有关的任何保密性质的资料严加保密，不向任何人泄漏、传播或披露该等资料或为自身的或其他任何人的目的使用或利用该等资料，并且不得使用或披露任何该等资料；但下述情况除外：经本公司或与资料相关的一方同意的；在管辖法院作出的命令所规定范围之内的；在法律规定或任何规管或其他主管当局另行要求范围之内的；与因本协议引起的法律程序或与涉及关乎本公司任何事宜的程序有关的；或，就与本公司有关的资料而言，为本公司业务进展作出的；但条件是：本条中的保密义务不适用于已为公众所知的任何资料（但因任何一方违反上述义务而为公众所知的除外）。





4．【理解及表达】

[image: alt]


【参考译文】尽管本协议中有任何相反的规定，担保代理无论是以预先付款、赔偿或其他形式接受其所满意的担保之前，可要求接受其所满意的担保但不得被要求就其在提起或采取本协议项下任何诉讼程序或法律行动承受或可能承受的或在其开始上述诉讼程序或采取上述法律行动之前因普通担保文件引起或与普通担保文件有关的任何费用、支出、责任或损失（包括但不限于律师费）采取或限制采取任何行动。





5．【理解及表达】
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【参考译文】对于国家、省或地方政府按承包商就本合同项下的服务或其他工作支付给其雇员的工资、薪金或其他报酬评估和计算出来并于现在或今后硬性规定的失业保险和老年退休福利、退休金和年金，承包商同意并特此为预扣和支付就此向承包商征收或摊派的任何和一切税款和捐款承担全部和独家的责任和债务。





6．【理解及表达】
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【参考译文】对于因承包商违反本协议项下的任何规定或因承包商及其高级职员、代理人或雇员的任何故意或疏忽行为或不行为引起、涉及或（直接或间接）造成的任何损失、损害赔偿或伤害所致的任何和一切索赔、诉讼和投诉而有可能使甲方合理发生的一切责任和损失以及所有附代的法律费用及其他费用和开支，甲方不应负有责任但承包商应按要求充分和持续地赔偿甲方和使甲方获得赔偿。

第八章

1．【参考译文】如果在延长期期间，外经贸部和工商管理局拒绝
 批准乙方申请和拒绝
 签发经修改的营业执照，乙方可自甲方收回定金（不计利息）。





2．【参考译文】董事会进一步决议授权本公司任何董事代表本公司就下述职务免除及委派事宜签署其认为合适或必须的
 任何文件以及作出其认为合适或必须的
 一切事情和采取其认为合适或必须的
 一切步骤，包括但不限于按照本公司章程的规定在任何文件上盖章以及在中华人民共和国相关政府部门为职务免除及委派事宜所需的各项文件办理登记或备案。





3．【参考译文】被许可人和所有人每一方均承认，其签订本协议时未依赖除本协议明示规定外的任何陈述、保证或其他规定；根据法规或普通法而隐含的任何条件、保证或其他条款应在法律容许的最大范围内被排除在本协议之外。





4．【参考译文】除非卖方已向该公司或有关的附属公司或买方
 提供在有关的法律领域执业的首席大律师的意见，表示上述行动合理，否则他们
 均无须采取任何上述行动。





5．【理解与表达】

No party
 shall issue or make any public announcement or disclose any information regarding this agreement


任何一方
 均不得发出或作出有关本协议的任何公告或披露有关本协议的任何资料

unless prior to such public announcement or disclosure it
 furnishes all the parties with a copy of such announcement or information and obtains the approval of such persons to its terms

除非其在该公告或披露之前将该公告或披露的副本提供给各方并获得该等人士对其条款的批准

provided that no party shall be prohibited from issuing or making any such public announcement or disclosing such information if it is necessary to do so in order to comply with any applicable law or the regulations of a recognised stock exchange.

但不得禁止任何方发出或作出为遵守任何适用法律或认可交易所的规则而必须发出或作出任何上述公告或披露任何上述资料

【参考译文】

任何一方除非在发出或作出有关本协议的任何公告或披露有关本协议的任何资料之前将该公告或披露的副本提供给各方并获得该等人士对其条款的批准，否则不得发出或作出上述公告或披露；但不禁止任何方发出或作出为遵守任何适用法律或认可交易所的规则而必须发出或作出任何上述公告或披露任何上述资料。

第九章

1．【参考译文】凡提及“税款”，包括任何税务机关或其他政府部门现在或日后征收、课征、收取、预扣或评定的任何性质的税款、征费、关税、收费、课税、费用、扣减或预扣款，并包括就此应支付或被要求支付的任何利息、罚款或其他收费，“税项”应相应地予以解释。





2．【参考译文】本合同任何一方均不对延迟履行或不履行本合同项下的任何义务负责，如果该延迟履行或不履行是因为或由于超出被许可人或许可人合理控制的任何一个或多个原因造成的，包括但不限于战争、革命、暴乱、暴动、内乱、罢工、闭厂、火灾、水灾、暴雨、风暴、火山爆发、地震、政府行为（不论是事实上的或法律上的）（以下合称为“不可抗力”）；在上述一个或多个原因存在期间（但不得长于该期间）应中止履行本合同项下的义务。





3．【参考译文】“法律变更
 ”指中华人民共和国的政府部门在本合同日期后制定或修改任何全国性或地方性法律、法令、命令或规定或更改上述各项的解释，从而直接或间接地影响到电厂的设计、工程、施工、调试、拥有或运行或卖方的电力销售或卖方或卖方的任何投资者直接或间接从本合同得到的经济利益。





4．【参考译文】“良好电业惯例”指承包商在燃煤热电厂实际施工中和运营方在燃煤热电厂实际运营中遵守的有关惯例、设计、工程、施工、测试、拥有、运营、管理和维修的国际公认标准；根据该等国际公认标准，依已知事实或在作决定时应已合理知道的事实，当时经合理地判断决定，可以在符合法律法规和可靠、安全、环保、经济和迅速的原则的范围内达到所希望的结果。





5．【参考译文】许可人同意，被许可人制造的产品可带有许可人的商标，但须遵守
 双方于1996年10月6日签订的商标许可合同中所载的并由双方于本合同日期签订的补充协议予以修改的各项条款。





6．【参考译文】在不损害上文一般性规定的原则下，租客未经业主事先书面同意而中止其业务超过七日，即构成对本条款的实质性违反，本条款赋予业主终止本协议和重获占有处所的权利。





7．【参考译文】各承诺人兹进一步共同及各别地契诺及承诺，如果现时使用或占用任何物业或财产（“受影响物业”）的任何集团成员因下述原因未获准使用或占用受影响物业或者被受影响物业的业主或任何政府部门或任何第三方从集团成员逐出，即业主不享有受影响物业的建筑物所有权或土地使用权，或未获得所需的土地使用证和建筑物所有权证，或相关的租赁协议／租约无效或不能强制执行，或尚未办完任何必要手续（包括但不限于在相关的中国政府部门办理登记或备案，或就租赁协议／租约拟定获得抵押权人的同意），则各承诺人将确保集团该成员在15日内或相关集团成员可同意的更长时间内及以与受影响物业相关条款可比的和不逊于受影响物业相关条款（包括与所处位置、租金、布局、面积、用途和设施有关的条款）的方式使用及占用一物业（“替代物业”），且期限不得短于该集团成员现正使用或占用的受影响物业的原有期限。





8．【参考译文】保密


（1）本协议的每一方应在一切时间内尽其最大努力为（并促使其各自的雇员及代理为）其可能获得的任何关于本公司及其附属公司的或与本协议或本公司或本公司任何附属公司的客户、业务或事务有关的保密资料保密，且不得使用或披露该等资料，但经本协议其余每一方及／或本公司或其相关附属公司（如适用）同意的，或按照具司法管辖权的法院的命令作出的，或（如属关于本公司或其任何附属公司的资料）为促进本公司或相关附属公司业务作出的，则除外。

（2）本协议各方应促使本公司及其附属公司采用一切合理努力确保每一方的高级职员、雇员及代理以本协议各方为受益人遵守类似保密业务。

（3）第12条中所载的每一方的义务应持续且不受时间点的限制，但不再适用于非因上述任何一方违反该等义务而为公众所知的任何资料；但本第12.5条中所载的任何内容不得阻止任何方在或就因本协议或涉及本公司或与本公司有关的任何事项所引起的法律程序所需的范围内披露任何该等资料。

（4）用在本第12.5条中，“一方”一词应包括任何一方的附属公司、受该方控制的任何其他公司以及该方及该附属公司或受控公司的雇员或代理。

第十章

【参考译文】

（一）

合营公司的组织形式为有限责任公司。每一方对合营公司债务所承担的责任以其各自对合营公司注册资本认缴的出资额为限。在遵守上述规定的条件下，双方应按其各自的出资额在合营公司注册资本中的比例分享利润和分担风险与亏损。

董事会由七（7）名董事组成，其中甲方委派二（2）名，乙方委派五（5）名。董事长由甲方委派，副董事长由乙方委派。董事、董事长和副董事长的任期均为四（4）年。董事长是合营公司的法定代表。董事长应在董事会规定的范围内行使其职权，在任何情况下，未经董事会事先批准，不得以合同约束合营公司或以其他方式代表合营公司采取任何行动。董事会是合营公司的最高权力机构，讨论和决定合营公司的一切重要事宜。

董事会会议每年至少举行一次，通常在合营公司的法定地址举行。董事长应在任何会议前至少三十（30）日发出书面通知，说明会议的议题、时间和地点。董事因故不能亲自参加董事会会议，可通过电话或书面委托代表代其出席会议和投票。应就每一次董事会会议作出会议记录，会议记录应由亲自或委托代表出席会议的全体董事签署。

合营公司董事会应设管理机构负责合营公司的日常经营管理工作。经营管理机构设总经理一（1）名、副总经理一（1）名。总经理应由乙方推荐，副总经理应由甲方推荐。总经理的职责应包括执行董事会的各项决议和组织领导合营公司的日常经营管理工作。副总经理应向总经理汇报并协助总经理工作。合营公司的任何管理人员或其他人员利用其职务营私舞弊、严重失职或没有充分履行分配的任务，应由总经理或董事会辞退和替换。

（二）

合营公司的会计年度自每年一月一日起至当年十二月三十一日止。合营公司的首个会计年度应自合营公司营业执照签发日期起至当年十二月三十一日止。合营公司的最后一个会计年度应自终止年度一月一日起至终止日期止。合营公司的会计制度应采用国际通用的权责发生制和借贷记账法。合营公司的一切会计记录、凭证、账簿和报表应以中、英文编制。合营公司应使用人民币为其财务记录记账本位币。年度、季度和月度报告应由总经理和合营公司行政／财务经理批准和共同签署，并应以中、英文编制。合营公司应聘请中国注册的会计师作为其审计师审核其账目和账簿，该审计师应向董事会和总经理提交审计报告。

合营公司应按中国的有关法规纳税。合营公司应有权享有一切税务和关税优惠待遇，包括高科技项目的税项和关税减免。合营公司缴纳所得税后，董事会将确定提取储备基金、职工奖励及福利基金和合营公司发展基金的金额。每年为上述三个基金而提取的总金额应不超过合营公司税后利润的百分之十。累计的总提取金额应不超过合营公司最初资本的百分之五十。

合营公司应有权行使授予外商投资企业的自主权，并有全权聘用和辞退其雇员。有关合营公司雇员的招收、招聘、辞退、辞职、工资、薪酬、劳动保险、福利奖励、劳动纪律和其他事宜，应按照《中华人民共和国中外合资经营企业劳动管理规定》及其他有关法律办理，并应在形式和内容如本合同附件［二］的劳动合同中具体规定。


词　　汇　　表

说明：词汇表的中文释义部分中，凡用分号“；”分开的，分号后面的部分为香港法例中的中文法律用语。







	abide by
	遵守，遵从



	absolute　a.
	不附带条件的，绝对的



	absolute discretion
	绝对酌情（决定）权



	access　n.
	进入，接触



	according to
	按，按照



	accordingly　ad.
	因此，相应地



	account　n.
	账户



	account payable
	应付账款



	account receivable
	应收账款



	accountant　n.
	会计师



	accounting　n.
	会计



	accused (person)　n.
	被告人



	acknowledge　n.
	承认，确认



	acquire　v.
	收购



	acquisition　n.
	收购



	act　n.
	作为，行为，法案



	action　n.
	诉讼，法律行动，行动



	actus reus
	犯罪行为



	adhere to
	遵守，坚持



	adjacent land parcel
	毗邻地块



	adjourn　v.
	延期；押后



	adjudicate　v.
	判令，裁定



	adjustment　n.
	调整



	admission　n.
	承认



	adopt　v.
	通过，采纳



	adversely　ad.
	不利地



	affiliate　n.
	关联公司



	aforesaid　a.
	上述的



	agency　n.
	代理，代理关系，机构



	agent　n.
	代理人



	aggregate　n.
	合计，总和



	　　　　a.
	合计的；总计的



	agreement　n.
	协议，协定



	alienate　v.
	让与



	allegation　n.
	指称，指控



	allege　v.
	指称，指控



	alleged　a.
	指称的，被指控的



	allocation　n.
	分配



	allotment　n.
	分配



	alter　v.
	变更，更改



	amalgamation　n.
	合并



	ambiguity　n.
	歧义



	amend　v.
	修订，修改



	amendment　n.
	修订，修改



	amicably　ad.
	友好地



	amount to
	相等于，相当于



	ancillary facility
	附属设施



	antioxidant　n.
	抗氧剂



	appeal　v.
	上诉



	appellant　n.
	上诉人



	appendix　n.
	附件



	applicable　a.
	适用的



	Applicable Law
	适用法律，准据法



	applicant　n.
	申请人



	apply　v.
	适用



	appoint (a director)　v.
	委派（董事）



	appraise　v.
	评估



	appropriate　a.
	适当的，合适的



	　　　　　v.
	挪占



	approval　n.
	批准，同意



	arbitration　n.
	仲裁



	arbitration award
	仲裁裁决



	arbitration committee
	仲裁委员会



	arbitration rule
	仲裁规则



	arbitration tribunal
	仲裁庭



	arbitrator　n.
	仲裁员



	arise　v.
	引起



	article　n.
	条，条款



	articles of association
	章程；组织章程细则



	as the case may be
	视属何情况而定



	assault　n.
	袭击



	assess　v.
	评估



	assets　n.
	资产



	assign　v.
	转让，出让



	　　　n.
	受让人



	assignability　n.
	可转让性



	assignee　n.
	承让人



	assignment　n.
	转让，转让书



	associate　v.
	联合



	association　n.
	联营组织



	assurance　n.
	保证



	attest　v.
	证实，证明



	attorney　n.
	受权人，律师或大律师



	attribution　n.
	署名（权）



	audit　v.
	审计



	auditing　n.
	审计



	auditor　n.
	审计师



	authentic　a.
	真实的



	authority　n.
	权限，授权机构



	authorization　n.
	授权，授权书



	authorized representative
	获授权代表



	authorized share capital
	法定股本



	automatically　ad.
	自动地



	available　a.
	可获得的，可得到的



	award　n.
	（仲裁）裁决



	balance sheet
	资产负债表



	bankrupt　a.
	破产的



	bankruptcy　n.
	破产，破产案



	bargain　n.
	议价，买卖



	barrister　n.
	大律师



	battery　n.
	殴打



	be aware of
	知悉，察觉



	be entitled to
	有权



	beneficial　a.
	有益的，实益的



	beneficial owner
	实益拥有人



	beneficiary　n.
	受益人



	bind　v.
	约束



	binding　a.
	有约束力的



	binding force
	约束力



	board (of directors)
	董事会；董事局



	bodily injury
	人身伤害



	body corporate
	法人团体



	bona fide
	善意的；真诚的



	borrower　n.
	借款人



	branch　n.
	分支机构，分行



	breach　v.
	违反



	　　　n.
	违约，违约行为



	breach of contract
	违约



	burden　n.
	负担，责任



	burden of proof
	举证责任



	burglary　n.
	非法侵入住宅罪；入屋犯法罪



	business day
	营业日



	business licence
	营业执照



	by virtue of
	凭借



	CATV
	有线电视



	cause of action
	案由；诉因



	cease　v.
	停止



	cease to be
	不再是



	certification　n.
	证明



	certify　v.
	证明



	cessation　n.
	停止，终止



	chairman of the board
	董事长；董事局主席



	charge　v. & n.
	抵押；押记



	chattel　n.
	实产



	chose in action
	据法权产



	circular　n.
	通知



	circulating fluidised bed (CFB)
	循环流化床



	circumstance　n.
	情况



	civil　a.
	民事的



	civil action
	民事诉讼



	civil commotion
	民众骚乱



	civil court
	民事法庭



	civil disturbance
	民众骚乱



	civil law
	民法



	civil procedure law
	民事诉讼法



	claim　n.
	索赔；申索



	clause　n.
	条，款



	clearing system
	结算系统



	cogeneration power station
	热电厂



	collectively　ad.
	共同地



	colouring agent
	色素



	commencement　n.
	开始



	commit (an offence)　v.
	犯（罪、法）



	common law
	普通法



	commotion　n.
	骚乱，暴动



	company　n.
	公司



	compel　v.
	迫使



	compensation　n.
	赔偿，补偿



	competent　a.
	有资格的，主管的



	competition　n.
	竞争



	competitive strength
	竞争力



	compliance　n.
	遵守，遵从



	comply with
	遵守，符合



	component　n.
	部件



	composition　n.
	构成；债务重整协议



	compound　n.
	合成物



	comprise　v.
	由……组成，包括



	compromise　n.
	和解



	compute　v.
	计算



	computer　n.
	计算机；电脑



	conceive　v.
	构想，构思



	conciliation　n.
	和解，调解



	conclusion　n.
	订立（协议等）



	condition　n.
	条件



	condition precedent
	先决条件



	confer　v.
	赋予，授予



	confidential　a.
	保密的



	confidential information
	保密资料；机密资料



	confidentiality　n.
	保密



	confirm　v.
	确认



	confirmation　n.
	确认



	confiscate　v.
	没收



	conflict　n. & v.
	冲突



	conformity　n.
	一致



	confusion　n.
	混乱



	consent　v.
	同意



	consequence　n.
	后果



	consequential　a.
	后果性的



	consideration　n.
	对价；代价



	consist of
	由……组成



	consistency　n.
	一致性



	consolidation　n.
	合并；整合



	constitute　v.
	构成



	constitutional law
	宪法



	construction　n.
	建设，施工，解释



	construe　v.
	解释，诠释



	consultation　n.
	协商，咨询



	contaminant　n.
	污染物



	contamination　n.
	污染



	contemplate　v.
	拟，打算



	contemporaneous　a.
	现在的，同时期的



	Continental Law
	大陆法



	contingent　a.
	或有的，偶然的



	contingent liabilities
	或有债务



	contract　n.
	合同；合约



	Contract Law
	合同法



	contractor　n.
	承包商



	contractual　a.
	合同上的，合约的



	contractual joint venture (CJV)
	合作经营企业



	contractual obligation
	合同义务；合约订明的责任



	contravene　v.
	与……相冲突，违背



	contravention　n.
	违反，违背



	contribution　n.
	出资，缴款



	controversy　n.
	争论；争议



	convention　n.
	公约



	convey　v.
	转易；易



	conveyance　n.
	转易，转易契，转易书



	conveyancing　n.
	物业转易



	copyright　n.
	著作权；版权



	corporate　a.
	公司的



	corporation　n.
	公司；法团



	counterclaim　n.
	反索赔；反申索



	counterfeit　n.
	贋品；伪制品



	courier service
	速递服务公司



	covenant　n.
	契约保证；契诺



	coverage　n.
	保险范围



	credit　n.
	信用，信贷



	credited to
	计入……贷项



	creditor　n.
	债权人



	criminal law
	刑法



	criminal procedure law
	刑事诉讼法



	cumulative　a.
	累积的



	cure　v.
	纠正



	currency　n.
	货币



	custodian　n.
	保管人



	custody　n.
	保管，监管



	customary　a.
	惯常的，习惯性的



	customs duty
	关税



	cyclone　n.
	龙卷风，飓风



	damage　n.
	损害



	damages　n.
	损害赔偿



	debenture　n.
	债券



	debtor n
	债务人



	deception　n.
	欺骗



	declaration　n.
	声明，报关



	decree　n.
	法令



	deed　n.
	契据



	deed of trust
	信托契据



	deem　v.
	视为



	default　n.
	违约，不履行义务



	defective　a.
	有瑕疵的



	defence　n.
	辩护，抗辩



	defend　v.
	辩护，抗辩



	defendant　n.
	被告；被告人



	defined term
	定义术语



	delegate　v.
	委托；转委



	deliberate　a.
	故意的；蓄意的



	deliver　v.
	递交，交付



	delivery　n.
	递交，交付



	denomination　n.
	（货币）面值



	dependants　n.
	家属，受养人



	depreciation　n.
	折旧



	deprive　v.
	剥夺



	derivative　a.
	衍生的



	derogation　n.
	减损



	designate　n.
	指定，指派



	desirable　a.
	适宜的



	destroy　v.
	破坏



	determine　v.
	决定，终止



	detriment　n.
	损害，危害



	detrimental　a.
	有害的



	dilute　v.
	摊薄，稀释



	diminish　v.
	减少



	director　n.
	董事



	disbursement　n.
	支出，垫付



	discharge　v.
	解除



	disclose　v.
	披露



	disclosure　n.
	披露



	discontinue　v.
	中止



	discrepancy　n.
	不一致



	discretion　n.
	酌情权



	dispatch　v.
	发送



	display　v.
	展示



	dispose　v.
	处分；处置



	dispute　n.
	争议



	dissolution　n.
	解散



	dissolve　a.
	解除



	distribute　v.
	经销，分销



	disturbance　n.
	骚乱



	dividend　n.
	股息，红利



	divulge　v.
	泄漏，透露



	documentation　n.
	文件



	doer　n.
	行为人



	due　a.
	到期的，妥善的



	due diligence
	尽职调查



	duly　ad.
	正式地，适当地



	duplicate　n.
	副本，复本



	duration　n.
	期间，持续期间



	duty　n.
	职责，税项



	earthquake　n.
	地震



	economic adjustment
	经济调整



	effective　a.
	有效的，生效的



	effective date
	生效日期



	effectuate　v.
	实施，执行



	electronically　ad.
	以电子方式



	enactment　n.
	制定，成文法则



	encumbrance　n.
	产权负担



	endeavor　n.
	努力



	enforce　v.
	（强制）执行



	enforcement　n.
	（强制）执行



	enforceability　n.
	可（强制）执行性



	enforceable　a.
	可（强制）执行的



	ensure　v.
	确保



	enter into (an agreement, etc.)
	签订（协议等）



	enterprise　n.
	企业



	entice　v.
	诱使，吸引



	Entire Agreement
	全部协议



	entitle　v.
	使……有权利



	entitlement　n.
	权利



	entity　n.
	实体



	entrust　v.
	委托



	enumerate　v.
	列举



	epidemic　n.
	流行病



	equal to
	相等于，相当于



	equipment　n.
	设备



	equitable　a.
	衡平法上的，公正及公平



	equity　n.
	股权，衡平法



	equity joint venture (EJV)
	合资经营企业



	equivalent　a.
	相等的



	essence　n.
	要素，关键因素



	estoppel　n.
	不容反悔



	event of default
	违约事件



	evidence　n.
	证据



	examination and approval authority
	审批机关，审批机构



	exclusive right
	专有权；独有权利



	execute　v.
	签署，执行



	execution　n.
	签署，执行



	exemption　n.
	豁免，豁免书



	exercise　n. &　v.
	行使



	expiration　n.
	期限届满



	explicit　a.
	明示的



	expressly　ad.
	以明示方式



	expressway　n.
	高速公路



	expropriate　v.
	没收



	facility　n.
	设施



	facsimile　n.
	传真



	false imprisonment
	非法拘禁，非法禁锢



	false representation
	虚假陈述



	favourable　a.
	优惠的，有利的



	feasor　n.
	行为人



	federal　a.
	联邦的



	fiduciary　n.
	受信人



	filler　n.
	填料，进料器



	final　a.
	最终的，终局的



	financial controller
	财务总监



	financial statement
	财务报表



	financial year
	会计年度，财政年度



	fine　v.
	对……处于罚款



	　　n.
	罚款，罚金



	firm　n.
	商号



	fiscal　a.
	财政的



	fiscal year
	会计年度，财政年度



	fitness　n.
	适用性



	fluctuation　n.
	波动，起伏



	for the purpose (s) of
	以……，为……



	for the time being
	当其时



	force majeure
	不可抗力



	foreign investment enterprise (FIE)
	外商投资企业



	forthwith　ad.
	立即



	franchise　n.
	特许权，专营权



	from time to time
	不时地



	frozen　a.
	冻结的



	furnish　v.
	提供，供给



	general manager
	总经理



	general meeting
	股东大会，股东会



	generality　n.
	一般性原则



	generate　v.
	产生



	genus　n.
	类



	gift　n.
	馈赠，赠品



	goods　n.
	商品



	Governing Law
	管辖法律



	government authority
	政府部门



	grant　v.
	授予



	graphically　ad.
	以图形形式



	gross negligence
	严重疏忽



	Growth Enterprise Market(GEM)
	（香港）创业板（二板）市场



	guarantee　n.
	保证；担保



	guilty　a.
	有罪的



	hand over
	移交



	hardware　n.
	硬件；硬体



	harmless　a.
	不受损害（伤害）的



	hazard　n.
	危险



	hazardous　a.
	危险的



	heading　n.
	标题



	hire　v.
	租用，雇佣



	hold　v.
	持有，保持



	hostility　n.
	敌意，敌对行为



	hurricane　n.
	飓风



	hyponymy　n.
	下义关系



	hypothecation　n.
	押货预支



	identical　a.
	相同的



	identity　n.
	身份



	if and only if
	如果及仅如果



	if only
	如有的话



	illegal　a.
	不合法的，非法的



	imitation　n.
	仿制品，仿冒品



	impair　v.
	损害



	implementation　n.
	履行，实施



	implied　a.
	默示的，隐含的



	import　v.
	含有……的意思



	importation　n.
	进口



	impose　v.
	施加，征收



	imprisonment　n.
	监禁



	in accordance with
	按照



	in any particular case
	在特定个案中



	in case
	在……情况下



	in compliance with
	符合



	in connection with
	就……



	in contravention of
	违反，违背



	in favour of
	以……为受益人，惠及



	in force
	有效，现行



	in full force
	完全有效



	in good faith
	真诚地，以诚信的态度



	in good standing
	资格完备的，符合各项规定的



	in lieu of
	代替，取代



	in no case
	不论在任何情况下



	in pursuance of
	依据



	in question
	所讨论的，有关……



	in respect of
	就……，有关……



	in so far as
	只要



	in so far as is practicable
	在切实可行范围内



	in spite of
	不论



	in the absence of
	没有



	in the case of
	如属……的情况



	in the course of business
	在业务过程中



	in the event of
	在……情况下



	in the event that
	如……，在……情况下



	in the ordinary course of business
	在通常业务运作中



	in writing
	以书面形式



	inception　n.
	开始



	incidental　a.
	伴随的，附带的



	including but not limited to
	包括但不限于



	including without limitation
	包括但不限于



	income tax
	所得税；入息税



	inconsistency　n.
	不一致



	incur　v.
	发生，引起



	indemnification　n.
	赔偿；弥偿



	indemnify　v.
	赔偿；对……作出弥偿



	indemnity　n.
	保障；弥偿保证



	index　n.
	指数



	individual　n.
	个人



	infringe　v.
	侵犯，侵权



	infringement　n.
	侵权，侵权行为



	initial　a.
	最初的，初期的



	initial public offering (IPO)
	首次公开发行新股，初次公开招股



	injunction　n.
	禁制令



	innocent　a.
	无罪的



	inseparable　a.
	不可分的



	insolvency　n.
	资不抵债，破产



	installation　n.
	安装



	institute　n.
	机构



	instrument　n.
	法律文件，文据



	insurance　n.
	保险



	insurance policy
	保险单，保单



	insurmountable　a.
	不能克服的



	insurrection　n.
	起义，叛乱，暴动



	intangible　a.
	无形的



	intangible property
	无形财产



	integrity　n.
	作品内容完整（权）



	intellectual property (IP)
	知识产权



	intention　n.
	意图



	intentional act
	故意行为



	interest　n.
	权益，利息



	interim meeting
	临时会议



	interpretation　n.
	解释



	invalid　a.
	无效的



	investigation　n.
	调查



	irreparable　a.
	不可弥补的



	irrevocably　ad.
	不可撤销地



	issue　v.
	发布，发售



	issued share capital
	已发行股本



	joint venture company
	合营公司



	joint venture contract
	合营合同



	jointly　ad.
	共同地



	joint and several
	共同及各别



	jointly and severally
	共同及各别地



	judgment　n.
	判决，裁决



	judicial　a.
	司法的



	jurisdiction　n.
	司法管辖权，司法管辖区



	know-how n.
	诀窍；工业知识



	land　n.
	土地



	landlord　n.
	业主



	lapse　v.
	失效，失去时效



	law　n.
	法律



	lawful currency
	法定货币



	lease　v.
	出租



	　　　n.
	租赁，租约



	legal person
	法人



	legal person status
	法人地位



	legal proceeding
	法律程序



	legal proceedings
	法律诉讼程序



	legal representative
	法定代表人



	legislation　n.
	立法，法规



	lender　n.
	贷款人



	lessee　n.
	承租人



	lessor　n.
	出租人



	letter of credit (L/C)
	信用证



	letter of intent
	意向书



	levy　v. & n.
	征税，征收



	liability　n.
	法律责任，负债



	liable　a.
	负有（法律）责任的



	liaise　v.
	联系，联络



	license　n.
	执照，许可，许可证



	　　　v.
	许可



	licensed　a.
	许可的，被许可的



	licensee　n.
	被许可人；持牌人



	licensor　n.
	许可人；特许人



	lien　n.
	留置



	like　a.
	相似的



	limited liability company
	有限责任公司



	liquidate　v.
	清算



	liquidated damages
	算定损害赔偿



	liquidation　n.
	清算



	listed company
	上市公司



	listing　n.
	上市



	lockout
	停工，工厂关闭



	loss　n.
	损失



	majority shareholder
	大股东



	malfunction　n.
	故障，功能失常



	malicious prosecution
	恶意检控



	market value
	市场价值，市价



	marketing　n.
	营销



	material　a.
	实质性的



	meeting minutes
	会议记录



	memorandum　n.
	备忘录



	memorandum of association
	组织（章程）大纲



	memorandum of understanding(MOU)
	谅解备忘录



	mens rea
	犯罪意图



	merchantability　n.
	适销性；可商售性



	merge　v.
	合并



	merger　n.
	合并



	meronymy　n.
	整体—部分关系



	minority shareholder
	小股东



	misrepresentation　n.
	失实陈述



	mitigate　v.
	减少，减轻



	modification　n.
	修改



	modify　v.
	修改



	monitor　v.
	监督，监控



	moral rights
	精神权利



	mortgage　n.
	抵押；按揭



	mortgagee　n.
	抵押权人；承按人



	mortgagor　n.
	抵押人；按揭人



	municipal　a.
	市（政）的



	MV　(megavolt)
	兆瓦



	natural person
	自然人



	negligence　n.
	过失，疏忽



	negligent act
	过失行为



	negotiation　n.
	谈判



	nominal value
	票面价值



	nominate　v.
	提名，指定



	nominee　n.
	被提名者；代名人



	Non-compete
	竞业禁止，不竞争



	non-performance n.
	不履行



	Notice　n.
	通知



	notification　n.
	通知



	notify　v.
	通知



	notwithstanding　prep. & ad.
	不论



	novation　n.
	（债务、义务等的）更新；约务更替



	null　a.
	无效



	null and void
	无效



	nullify　v.
	使无效



	obligation　n.
	义务



	observance　n.
	遵守



	observe　v.
	遵守



	obviously　ad.
	显然



	occupational work
	职务作品



	occurrence　n.
	发生



	offer　n. & v.
	要约



	offeree　n.
	受要约人



	offeror　n.
	要约人



	omission　n.
	不作为，遗漏



	on account of
	因……，由于……，为……



	operate　v.
	构成



	operation　v.
	经营，运作，运营



	operative　a.
	起作用的，有效的



	option　n.
	期权；认购权



	ordinance　n.
	法令；法例



	ordinary share capital
	普通股股本



	ownership　n.
	所有权



	package　n.
	包装



	packing　n.
	包装



	parent company
	母公司



	partial　a.
	部分的



	particulars　n.
	详情



	partner　n.
	合伙人



	partnership　n.
	合伙，合伙企业



	pass　v.
	转移



	patent　n.
	专利



	patent right
	专利权



	patentable　a.
	可以取得专利的；可享专利的



	paternity　n.
	标明出处（权）



	payable　a.
	应付的



	penalty　n.
	罚则，罚金



	permit　n.
	准许，准许证



	　　　v.
	允许，准许



	permanently　ad.
	永久性地



	peroxide　n.
	过氧化物



	perpetual　a.
	永久的



	persist　v.
	坚持，持续



	personal representative
	遗产代理人



	personality rights
	著作人身权



	personally　ad.
	亲自，亲身



	petition　n.
	请求，申请



	plaintiff　n.
	原告；原告人



	plant　n.
	厂房，设备



	pledge　n.
	质押



	pledgee　n.
	质押权人；承押人



	pledgor　n.
	质押人



	plural　a.
	复数



	pollutant　n.
	污染物



	portion　n.
	部分



	pose　v.
	设置



	possession　n.
	占有；管有



	postmark　n.
	邮戳



	potential　a.
	潜在的



	Pound Sterling
	英镑



	power　n.
	权力



	power of attorney
	授权书



	practice　n.
	实践，惯例



	precaution　n.
	预防，防护措施



	preclude　v.
	排除，妨碍



	preemption　n.
	优先购买（权）



	pre-emptive right
	优先购买权



	preference　n.
	优惠



	preferential treatment
	优惠待遇



	premise　n.
	场所；处所



	premium　n.
	保费，保险费



	prepaid　a.
	预付的



	present　v.
	提交，出示



	presumption　n.
	推定，假定



	prevail　v.
	以……为准



	principal　n.
	本金



	prior　a.
	事先的，优先的



	privilege　n.
	特权



	procedural　a.
	程序的



	procedure　n.
	程序，手续



	proceeding　n.
	程序，议事程序



	processing aid
	加工助剂，加工工具



	procure　v.
	保证，促使



	profit and loss account
	损益表



	prohibition　n.
	禁止，禁令



	promissory note
	本票；承付票



	promotion　n.
	促销



	promptly　ad.
	立即



	promulgation　n.
	颁布



	property　n.
	财产



	proposed　a.
	拟定的，建议的



	proprietary　a.
	专有的



	prosecute　v.
	检控



	prospectus　n.
	招股说明书；招股章程



	provide　v.
	规定



	provincial　a.
	省（政府）的



	provision　n.
	规定，条款



	provisional　a.
	临时的



	proxy　n.
	代理人



	public agency
	公共机关



	publication　n.
	发表（权）



	punitive　a.
	惩罚性的



	purchaser　n.
	买受人；买方



	pursuant to
	根据；依据



	quorum　n.
	法定人数



	quota　n.
	配额



	rates　n.
	差饷



	ratification　n.
	确认，批准



	ratio　n.
	比例



	rebate　n.
	回扣，折扣



	recall　n.
	收回，召回



	receipt　n.
	收到



	receiving party
	收件方



	recipient　n.
	接收人



	recognition　n.
	承认



	recognize　v.
	承认



	recourse　n.
	追索，追索权



	recover　v.
	收回



	recoverable　a.
	可收回的



	redress　v.
	纠正



	reduction　n.
	减少



	refer　v.
	提到，提及



	reference　n.
	参照，参考



	registered airmail letter
	挂号航空信件



	registered capital
	注册资本



	registered mail
	挂号信



	regulate　v.
	管制，管理



	regulation　n.
	法规；规例



	regulatory　a.
	规管的，监管的



	reimburse　v.
	补偿，报销



	release　v. & n.
	解除，免除



	reliance　n.
	依据，依赖



	remediable　a.
	可纠正的



	remedy　n.
	纠正，补救，补救方法



	removal　n.
	免职



	remove　v.
	消除，免职



	remuneration　n.
	报酬



	render　v.
	致使，给予



	rendition　n.
	提供



	renew　v.
	续展，更新



	Renminbi　(RMB)
	人民币



	reorganization　n.
	改组，重组



	repeal　v.
	废除，撤销



	replacement　n.
	重置，替换



	represent　v.
	陈述



	representation and warranty
	陈述与保证



	reproduction　n.
	复制品



	repudiate　v.
	否认，拒绝



	request　n. & v.
	要求，请求



	requisite　a.
	必要的，必不可少的



	rescind　v.
	废除，取消



	resolution　n.
	解决，决议



	resolve　v.
	解决



	restrain　v.
	限制，约束



	restriction　n.
	限制



	restructure　v.
	重组



	retain　v.
	保留



	reveal　v.
	公开，泄漏



	revenue　n.
	税收，收入



	reverse　a.
	相反的



	revision　n.
	修改（权）



	right　n.
	权利



	right of first refusal
	优先权



	riot　n.
	动乱，骚乱



	risk　n.
	风险



	royalty　n.
	特许权使用费，提成费



	SAIC
	国家工商行政管理总局



	schedule　n.
	附表



	scope of business
	营业范围



	seal　v.
	盖章



	　　n.
	印章



	security　n.
	证券，担保



	security interest
	担保权益



	seller　n.
	出卖人；卖方



	semi-finished　a.
	半成品的



	serve　v.
	送达



	service　n.
	服务；（法律文件的）送达



	service mark
	服务商标



	set-off　n.
	抵消，抵付



	settlement　n.
	（争议的）解决，结算



	settlement of disputes
	争议的解决



	severability　n.
	可分割性



	SFC
	（香港）证监会



	share　n.
	股份，份额



	share capital
	股本



	share certificate
	股票证明书，股票



	shareholder　n.
	股东



	shareholders' meeting
	股东会议



	shareholding　n.
	股份的持有



	sign　v.
	签名，署名



	singular　a.
	单数的



	software　n.
	软件；软件体



	sole　a.
	单一的，惟一的



	solicit　v.
	招募，招揽



	solicitor　n.
	律师



	sovereign immunity
	主权国豁免权



	species　n.
	种



	specify　v.
	具体说明，规定



	sponsor　n.
	保荐人



	stabilizer　n.
	稳定剂



	stamp tax
	印花税



	state　n.
	国家，（美国等）州



	State Council
	国务院



	statute　n.
	成文法



	statutory　a.
	法定的，法律规定的



	stipulate　v.
	规定



	stock　n.
	股票，证券



	stock market
	股票市场



	strict liability
	严格法律责任



	sub-contract　v.
	分包



	subcontractor　n.
	分包商



	subject matter
	标的



	subject to
	在……的规限下



	submit　v.
	提交



	subscribe　v.
	认购



	subsequent　a.
	后继的



	subsidiary　n.
	子公司，附属公司



	subsidiary legislation　n.
	附属立法



	subsidy　n.
	补贴，津贴



	substantial　a.
	实体的



	substantially　ad.
	实质上，大致上



	substitution　n.
	替代



	successor　n.
	继承人



	successor in title
	权利继承人



	sue　v.
	起诉，提起诉讼



	sufferer　n.
	受害人



	suit　n.
	诉讼，起诉



	supersede　v.
	取代，替代



	supervisory board
	监事会



	supplement　n.
	补充



	surcharge　n. & v.
	附加费



	survive　v.
	继续有效



	suspected　a.
	涉嫌的



	suspension　n.
	中止



	sustain　v.
	承担，承受



	tangible　a.
	有形的



	tariff　n.
	关税



	taxation　n.
	税收



	telex　n.
	电报



	tempest　n.
	暴风雨



	tenancy　n.
	租赁



	tenant　n.
	租客，承租人



	term　n.
	条款，期限



	terminate　v.
	终止



	termination　n.
	终止



	territory　n.
	区域



	testament　n.
	遗嘱



	threatened　a.
	似将发生的，威胁存在的



	title　n.
	业权，所有权



	to the extent (that)
	在……的范围内



	to the extent of
	在……的范围内



	tort　n.
	侵权，侵权法，侵权行为



	toxic　a.
	有毒的



	trade dispute
	劳资纠纷



	trade secret
	商业秘密



	trade union
	工会；工联会



	trademark　n.
	商标



	trademark right
	商标权



	transaction　n.
	交易



	transfer　v.
	转移；移转



	transferee　n.
	受让人



	transmit　v.
	传转



	treaty　n.
	条约



	tribunal　n.
	仲裁庭



	trust　n.
	信托，信托法



	trustee　n.
	受托人



	typhoon　n.
	台风



	unanimous　a.
	一致的



	unavoidable　a.
	不可避免的



	unconditionally　ad.
	无条件地



	under　prep.
	根据



	understanding　n.
	谅解



	undertake　v.
	承诺



	undertaking　n.
	承诺，承诺书



	underwrite　v.
	包销（证券等）



	underwriter　n.
	包销商



	unfair competition
	不正当竞争



	unfit　a.
	不适合的



	unforeseen　a.
	不能预见的



	unless and until
	除非与直至



	unpreventable　a.
	不可预防的



	unreasonably　ad.
	无理地，不合理地



	utility　n.
	公用设施，公用事业



	utilize　v.
	使用，利用



	vacate　v.
	撤销，使无效



	valid　a.
	有效的



	validity　n.
	效力



	valuation　n.
	估价，评估



	value　n.
	价值



	　　　v.
	估值



	value added tax (VAT)
	增值税



	vary　v.
	修改，变更



	vendor　n.
	卖方，卖家



	verification　n.
	核实



	vest　v.
	授予，归属



	vice versa
	反之亦然



	victim　n.
	受害人



	violate　v.
	违反



	violation　n.
	违反



	void　a.
	无效的



	voluntary　a.
	自愿的



	volcanic eruption
	火山爆发



	voting right
	投票权



	waive　v.
	放弃（权利）



	Waiver　n.
	放弃



	warrant　v.
	保证



	warranty　n.
	保证



	wholly foreign-owned enterprise
	外资企业



	wind up
	歇业；清盘



	with respect to
	在……方面，就……



	with　(out) the prior (written) consent of
	（未）经……事先（书面）同意



	withhold　v.
	不给予，扣缴



	withholding tax
	预扣税



	without limiting the generality of
	在不局限……的一般性的原则下



	without prejudice to
	在不损害……的原则下



	without prejudice to the generality of
	在不损害……的一般性原则下



	without qualification
	没有保留



	work stoppage
	停工



	wrongdoing　n.
	不正当行为
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save

Owner, the Utility, the Fuel
Supplier, each of their subsid-
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officers, agents,
employees, successors and as-
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arising from Third Party claims, suits,
losses, costs, damages, injuries, liabil-
ities, demands, penalties, interest and

causes of action, including without limi
tation reasonable attorney’s fees (col-
lectively, the “Damages”) , directly or
indirectly arising out of, resulting from
or related to this Contract, including
without limitation any damages to or de-
struction of
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take such action and procure
that the Company [ and/or
the relevant Subsidiary ]
shall take such action as the
Vendors may reasonably re-
quest to dispute, resist or
compromise the liability;
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Notwithstanding anything herein to
the contrary,
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until such receipt, of security satis-
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ment in advance, indemnity or other-
wise,
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against any cost, expense, liability or
loss (including without limitation le-
gal fees) which it will or may incur in
initiating or taking any proceedings or
actions thereunder or arising out of or
in connection with the Common Secu-
rity Documents before it commences
those proceedings or takes that ac-
tion.
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Contractor agrees to and does
hereby accept full and exclusive
responsibility and liability
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hereafter imposed, by the national,
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respect to, assessed against or meas-
ured by wages, salaries or other re-
muneration paid to persons employed
by Contractor in connection with the
Services or other work thereunder.
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or in connection with legal proceedings arising
out of this Agreement or such proceedings
concerning any matter relating to or in con-
nection with the Company,
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or in the case of information relating to the
Company, for the advancement of the busi-
ness of the Company
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provided that the obligations of confidentiali-
ty in this clause shall cease to apply to any in-
formation which is in the public domain (oth-
erwise than by breach by any party of his said
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and the Contractor shall indemni-
fy and keep Party A indemnified
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on demand and on a full and continu-
ous basis
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against all liabilities and losses of
Party A and all incidental legal and
other costs and expenses which Party
A may reasonably incur in respect of
any and all claims, actions and com-
plaints for or in respect of any loss
and damages or injury arising out of,
in connection with or caused directly
or indirectly by the Contractor’ s
breach of any of the provisions under
this Agreement or as a result of any
wilful or negligent acts or omissions
of the Contractor, its officers, agents
or employees.
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